
JOllN H. LYON, PRINTER, JERSE Y CITY. 

New Jersey Court of Errors and Appeals, 

EDWARD G. BROWN, 

Ar FncH, 

Plaintiff in Error, 

vs. 

Defencla1nt vn Error. 

Writ of Error to the 10 

Si1;_pre1ne Court. 

THIS is an action of assumpsit brought by the defendant in 20 
,error in the Supreme Court. 

The action was commenced by summons. 
The declaration was in assumpsit for goods sold and de-

livered. 
The plea was the general issne. 

The cause was tried at the term of October, A. D. 1865, 
of the Hudson Circuit, and a ,·erdict rendered for the plain -
tiff and his damage s assessed at $4:,410.64, for which amount 
final judgment ha s been entered. 30 

J uclgment was signed November 10, 1865. 

On the trial of this ca1-ise before his Honor J osEPII D. 
BEDLE, one of the Associate Ju stices of the Supreme Court 
of the State of New Jersey, the following bills of exceptions 
were allowed and sealed. 

On the return of the writ of error the plaintiff in error (orne_s ,n cJ- J>c~~e 2-9,l 'h~ 00 assi ·ned errors as follows viz: _ J 
The jurors of the jury in the record hereto annexed, men -

tioned as in said record is set forth, came before the Honor - 40 
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able J 0SEPR D. BEDLE, an Associate Justice of the Supreme 
Court, at the day and place therein mentioned, and the 
parties came also, and the said jurors being so chosen, tried 
and sworn, as therein mentioned, the plaintiff to maintain 
and prove the issue on his part, called-

John 0. Moore, who testified as follows : 

I am book-keeper of Fitch and have been since May, 
1$64; day-book commences January, 1860; goes to August, 

10 1863 ; the book is in handwriting of Peter Gordon; he is 
dead; he died February, 1865, I think; the second day-book 
continues till present time from August, 1863; some of this 
is in handwriting of Gordon ; the last entry in Gordon's 
handwriting is 30th April, 1864, then mine commences; I 
found the books in the office when I went there; these are 
regu lar day-books of Mr. Fitch ; the entries are originally 
made in the blotter. 

Witness shows ledger and says: 

20 It begins in Gordon's handwriting and continues in mine; 
I commenced to make entries when I commenced as book-
keeper; I understand that Fitch and Boynton are partners; 
understood it from both; the lumber that is sent down is. 
sold, then an entry made in these books; when we sell any 
of that timber it is charged to the party who buys it, and is 
credited to Fitch & Boynton. 

And being cross-examined : Only what belongs to Fitch. 
&- Boynton is so entered; Fitch deposits timber in basin 

30 north of Jersey City. Gordon was clerk; could not say 
Gordon was interested in timber in basin. I know Boynton, 
(Jon a than is his :first name); he li\res at Clearfield, Clearfield 
county, Pennsylvania; there are entries of Fitch & Boynton 
in books; that firm is composed of Ai Fitch, the plaintiff,, 
and Jonathan Boynton, and they are engaged in getting out 
timber, and in timber lands in Pennsylvania; it is sold here; 
the place of deposit of it is in basin north of Jersey City; 
Fitch attends to business here, and Boynton in Pennsylvania; 
the original entries are made in a blotter and copied on day-

40 book; we have check books, bank books, &c. ; I have seen 
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no books of firm of Fitch & Boynton; I have been there in 
the establishment and have access to the books ; the tim-
ber deposited in the north basin, when sold, is charged in 
these books; Boynton sends it here, and when it is sold the 
sales are entered in these books; when we sell any of Fitch 
& Boynton's timber, it is charged to party who receive it, 
and credited to Fitch & Boynton; Fitch has in certain 
branches other partners; Fitch and Carman have business 
buying a certain lot of timber; Rogers also. 10 

And being re-examined, says: Fitch sells timber of his 
own; also sells on commission ; we credit to Fitch &- Boyn-
ton only what belongs to them. 

Plaintiff offers the books. The defendant objects to the 
books, on the ground that they are not books of original 
entries, and do not so appear to be on their face. And the 
said judge overrules the said objection and admits the said 
books in evidence, to which ruling of the court the counsel 
for the defendant excepts, and prays that this, his exception, 20 
may be sealed, and it is sealed accordingly. 

J. D. l3EDLE. [L. s.J 

Witness says: The blotters are in Mr. Fitch's possession 
and in existance. 

The defendant also objects to the day-book especially, as 
not a book of original entries. 

And the said court overrules the said objection; to which 
ruling of the court the counsel of the defendent excepts and 30 
prays that this, his exception, may be sealed, and it is sealed 
accordingly. 

,T. D. BEDLE. [L. s.J 

And the books were read in evidence. (Prout the same). 
Witness says; We enter charges in blotter and transfer to 
day-book every one or two days as we get time; this transfer 
I speak of since I have been there ; Gordon was a week 
with me. Timber invoiced in Fitch's name. Boynton was 
interested in finished timber as well as rough timber. 40 
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The first charge in the account is not on day-book; it is 
in ledger , p. 162. 
April 21, '63, Commissions .... ................... $69 00 . 

Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 00 · 
Second entry is not on day-book. 

And being re-cross-examined: It appears by books that 
the 89 sticks, of August, 1863, were bought of Fitch & 
Boynton; it also appears from the books, that Fitch & 
Boynton received the following credits: 

10 August 12, 1863, 4 7 sticks of pine and 17 of oak. 
" 17, " 41 sticks of pine. 

Sept. 5, 56 sticks of pine. 
15, 74 " 

The entry of August 8, 1863, is after the whole month of 
September, 1863. December 12, 1863 ;" this is a bill of tim-
ber sold to Menzies, amounting to $32,000. August, 28, 
1863, a sale of 198 sticks, 201 sticks, 1,300 sticks, all sold to 
Menzies for 20 or 22 cts. per foot. 

20 Ai Fitch, sworn: I call myself a timber dealer . I sold 
Brown timber, logs and viles in 1863. The charge of $69 
commissions was on sales of timber of Brown's in my basin. 
I sold it for him-commi ssions 5 per cent; I sold it in small 
lots; I sold and guaranteed. Storage was for a lot of tim-
ber of Brown's in my basin-a lumping bar gain. The 301 
piles were delivered from Hoboken; cannot swear to delivery 
myself. 

As to the charge of June 15, 66 sticks, I sold these to 
Brown; they belonged to me. I think I got them frJm 

30 Graham, Boynton & Co., not certain. I had a good deal of 
timber, of the size Brown wanted, from that company; they 
were charged to me by them. · / 

As to the charge of July 28, 469 piles, Gordon must hav~ 
sold these piles. I don't make all the sales. Gordon was , 
bookkeeper, and he had my prices, and he sold them at my 
prices ; sold to Brown and others ; I had but one that could 
sell, that was Gordon. 

As to the charge of August 3, that was the price we were 
selling it at. Don't recollect of making distinct bargain for 

40 this; don't recollect selling it myself. 
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As to the charge of September 29, 285 piles, these were 
piles I had from Morgan Lewis. I sold them to Brown on 
commission, and can show it in books from Lewis ; 21 logs 
also from Mr. Lewis. 

As to the charge of October 12, this was Canada pine, 59 
~- I was selling for J arnes Bigler ; no one else interested 
in it but myself. 

The charge of October 19, was for Canada pine, and the 
charge of October 22 was same lot from Bigler, sold on com-
m1ss10n. The bill now produced and shown to me being 10 
my bill rendered to Brown for this account, is in Gordon's 
hand writing, (pro ut the same). 

Receipt of June 30, 1863, for $800, is in Gordon's hand-
writing, (pro ut the same). This was paid on account. The 
receipt of August 11, 1863, for $2000; of October 3, 1863, 
for $2000, are in Gordon's handwriting, (pro ut the same). 
I think the $1000 paid June 6, 1863, was received by Gor-
don for me. Gordon is dead; he was my clerk; he kept 
these books ; these are my day books, the only ones I had; 
I have sent for the blotter ; I have but one set of books, 20 
these are they. 

And being cross-examined says: I gave Fitch & Boynton 
credit for the 89 sticks of timber the same day that I charged 
Brown for them at 25 cents, and they pay me for storage 
and basin, and I credited the same I got, and Fitch & Boyn-
ton gave me one cent per foot for use of basin. Being 
shown a paper of which the following is a copy: 

" Bill of pine tirnber for E. G. Brown. 

47,520 feet long, 15x15 lengths 37½ n., 50, 62½, 
U. S. I. R. 75 and 87½. 
STAMP. 422 caps, 34 ft. long, 14x14. 
5 cENTs. Timber to be straight, and as good as you usu-

ally get for me, and about 15,000 feet, 12x12. 
I agree to deliver the above timber in April, May and 

June, 1863, at eighteen cents per foot, at Elizabethport, N. J. 
JERSEY CITY, 21 J AN'Y, 1863. 

30 

FITCH & BOYNTON." 40 
2 
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The witness says: That is Fitch & Boyn ton's signature 
made by me; I never performed the contract; I notified him 
I could not get the timber, was to perform it if I could. 

The defendant then offered the said contract in evidence, 
to which the plaintiff objected, and the counsel for the defend-
ant having produced the said contract, with three receipts 
and the bill of particulars, in court, on the notice of the 
plaintiff to produce all papers with reference to this transac-
tion, and the same with other papers having been inspected 

10 by the plaintiff's counsel and the other papers having been 
used by the plaintiff's counsel, the defendant insisted that 
the defendant was entitled to have the said contract put in 
evidence; but the court overruled the said contract, as it 
does not now appear to have a relevancy to the case, to 
which ruling of the court the counsel for the defendant ex-
cepted, and this exception is sealed accord ingly. 

J. D. BED LE. [ L. s.] 

I have known Brown for five years; had considerable 
20 dealing with him, but not large amounts, but severa l thou-

sand dollars prior to this bill ; he was building a bridge , 
when this timber was ordered. In the fall of 1862, I had a 
conversation with Brown about the timber for the Newark 
Bay Bridge; he then said he would get it hims elf; I thought 
Fitch & Boynton could fumish it. Got some timber for 
Brown of Bigler in July, 1863. 

Being shown a letter of which the following is a copy: 

J. C1TY, 28th July, '63. 
30 DEAR Sm :-I met Mr. J. Bigler to-clay, and he says his 

timber was very much broken up and that they are getting 
it together, and he hoped to be able to have a lot of it here 
next week, and would do all he could to do so. 

Yours, truly, 
AI FITCH. 

E. G. BROWN, EsQ. 

Witness says: That was rel ative to the Bigler timber. 
September, 1863, I bought a raft containing 100,000 feet; 

40 Russell, Rogers and myself were interested in it; I clicl · not . 
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have any long timber at Whitehall ; it was large timber, 
· from 15 to 20 inches and 30 to 50 feet lengths ; it was bought 

of John Dunlap ; Brown met me at Whitehall and told me 
he had marked it ; I told him it was not his and he should 
not have it ; I sold it as follows : 

To Menzies, 30 M . feet . 
To Anderson, New Have n, 40 M. feet . 
To Simus, of Elizabeth, 20 M. feet . 
All at 30 cents per foot; 0. &-R. Poillon had some of it ; 

I never sent Brown to Menzies to buy lumber. These are 10 
my blotters. Proved and offored in evidence by plaintiff . 

James Mitrclier, sworn : 
I am in employ of Fitch ; have been three years and nine 

months; have charge of timber in the basin in Jer sey City; 
I had charge of timber in basin till twelve months ago. 
Know Brown; have delivered him timber; it was Fitch's 
timber I delivered to him; I delivered him white pine piles 
and spruce piles and Canada timber, and some Susquehan -
nah; not sme as to this. In 1863 I delivered Brown some 20 
out of John Brown's basin ; July 18 or 28, 1863; it was 
some pile s, at vV eehawken, in John Brown's basin; Gordon 
sent me to deliver some from there to Brown's man; don't 
remember delivei·ing in June; I delivered some fi:om basin 
in Jersey City; delivered total in winter ; from Jersey City 
basin I delivered such as Brown selected; a number of piles 
delivered with 22 logs on top of them. 

And being cross-examined, says : I didn't know Carman 
very well, except by seeing him in the office ; same ac-
quaintan ce with Boynton; Fitch &- Boynton's timber kept 30 
into basin at Jersey City by itself; Fitch &- Boynton had 
only one raft there that summ er. 

Whereupon the plaintiff rested his case, and the counsel 
for the defendant opened to the jury: That the chief items 
in the account which were disputed were those charged as 
sticks, June 15, August 3, October 12, 19 and 22; the rest 
of the account was overpaid by the credits girnn on the ac-
count. The defence to the items of August 3, and of Octo-
ber 12, 19 and 22, waR that the plaintiff and Jonathan Boyn - 40 
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ton were partners, under the name · of Fitch & Boynton, 
and that these articles were delivered under a written con-
tract made between the defendant and Fitch & Boynton, , 
by which Fitch & Boynton agreed to sell and deliver to the 
defendant a large amount of timber; that the contract was 
as follows: 

" Bill ef Pine Timber for E. 0. Brown. 
27,520 feet long, 15x15, lengths 37¼ feet, 50, 62½, 75 and 

10 87¼ feet. 
422 caps, 34 feet long, 14xl 4. 
Timber to be straight and as good as you usually get from 

me, and about 15,000 feet 12x12. 
I agree to deliver the above timber, in April, May and 

June, 1863, at eighteen cents per foot, at Elizabethport, N. 
J. 

JERSEY CITY, 21 J AN'Y, 1863. 
FITCH & BOYNTON." 

20 That the contract was made to procure timber of certain 
specific lengths and measurements to build a bridge across 
Newark bay, which the defendant had contracted to build 
and finish in the summer of 1863, of which fact Fitch & 
Boynton were aware at the time of making the written con-
tract ; that they did not perform their contract, and the de-
fendant to fulfil his o,vn contract to build the bridge was 
obliged to purchase timber at an advance of about twelve 
cents per foot above the contract price, at a loss to the de-
fendant of about $5000 ; that he was obliged to buy timber 

30 of random lengths, and to cut it to the contract sizes at great 
waste and loss to at least $5000 more ; that a part of the 
timber so bought by the defendant, the plaintiff, Fitch, re-
quested him to buy of one Menzies until the contract tim-
ber came along, and that he, the plaintiff, would make it 
right ; that the defendant bought a large amount of Men-
zies, as directed by the plaintiff, at an advance of twelve 
cents per foot above the contract price, and paid Menzies 
for it, by which he sustained a loss of about $1650 ; that 
neither Fitch or Boynton have ever paid or allowed the de-

40 fendant for this or any part of the loss the defendant suffered 
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by their non -performance of the contract; that the price 
charged for the timber delivered under the contract is seven 
cents per foot beyond that agreed on, being an OYercharge 
-0f $1400 ; that it cost the defendant about $5000 more to 
purchase the requisite timber than it would have cost him 
by contract prices ; that the work of building the bridge to 
supply the materia l for which the contract was made was 
greatly delayed by the non-performance of the contract of 
Fitch & Boynton, so that the work had to be clone at an un -
seasonable time of the year, at a great advance in the cost 10 
-0f labor and an increase in the amount of labor ; that the 
iron necessary for the bridge rose in price ; that ice destroyed 
the work ; large quantities of timber necessary for the work 
were lost, all on account of the difficulty of keeping it to-
gether at the unseasonable time of the year, and that the 
non -performance of the contract by Fitch & Boynton was 
wilful and fraudulent ; that they could have performed it; 
that they had the contract timber on hand, but preferred to 
sell it, and did seJl it at higher rates than those mentioned 
in the contract, and realized a 1)1'0:fit exceeding $10,000 by 20 
t];ie violation of the contract. 

And to sustain the issue on his part, the defendant, 

Edwa?'cl G. Brown, was sworn and testifiecl as follows: 
I am the defendant; live at Elizabethport, New Jersey. 

I am contractor for bridges, wha1Tes and bniluings; car-
penter by teade . I have been engaged in building mills, 
wharves and bridges since I was 17, about 30 years. The 
account sued for here, except piles and logs, I bought of 
Fitch & Boynton by written contract; and being shown the 30 
contract of January 21, 1863, before set forth, the witness 
says, that is the contract ; the contract was signed by Fitch 
for Fitch & Boynton, about the time of its elate; it was 
drawn by Gordon, the clerk. The timber was to be fur-
nished for Newark Bay bridge. 

. And the said contract was read in evidence, (pro ut the 
same). 

And the witness being asked by counsel, 
Did Mr. Fitch know for wlrn,t you intended to use the 

timber contracted for? 40 
3 
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The court overruled the said question ; to which ruling of 
the court the counsel for the defendant excepted, and prays 
that his exception may be sealed, and it is sealed accord-
ingly. 

J. D. BEDLE. [L. s.J 

Did Mr. Fitch make this contract, knowing that if it was 
not fulfilled by him, you would be unable to perform a con-

10 tract into which you had entered? 

To which question the court refused to allow the witness 
to give answer ; to which ruling of the court the counsel for 
the defendant excepted, and prays that his exception may 
be sealed, and it is sealed accordingly. 

J. D. BEDLE, [L. s.J 

Did Fitch & Boynton furnish the lumber according to the 
oon~aci? · 

No, sir ; I called upon them to furnish the timber often ; 
I went there myself to his office as often as twice a week, 

20 after the timber, and I had the promise, from day to day, 
that the timber would be along within a week; he let me 
have 66 sticks of random length on the dock; then I got a 
dispatch that a raft would come, and instead of a raft I got 
only 89 sticks, such as he had agreed to deliver. 

(Being shown dispatch). This is the one I received~ 
dated August 4, 1863. 

JERSEY CITY, N. J., 4th, 1863. 
To E. G. BROWN: 

30 Your raft will be up this evening. Stop at the steam 
mills. 

AI FITCH. 
Mr. Gordon was clerk of Fitch & Boynton; those 89 sticks 

were according to contract as to size and place of delivery; 
Fitch attended to the business for Fitch & Boynton ; I had 
no claim upon :Fitch, or Fitch & Boynton, for the delivery 
of timber, except that specified in the contract; I went to 
Fitch for the timber and he said he hadn't it, but to go to 

40 Menzies ; I said he would charge more, and Fitch said ha 
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(Fitch) would make it satisfactory; Menzies bought a great 
deal of Fitch; I paid Menzies thirty cents per foot for what 
I bought, and for what, by the contract, I was to pay only 
eighteen cents per foot. 

I expected the whole of the tow when I got the dispatch. 
I never heard anything to the eflect that the contract was to 
be performed, if they could do it, and not, if they could not. 

Mr. Fitch came to my office in last of March, 1863 ; said 
he couldn't get all of the timber, the snow was so deep, but 
could about one-half, and he was going to send Mr. Russell 10 
·to Canada. Mr. Russell went on to Canada, and went on 
and bought more than I wanted, according to Fitch's state-
ment and Russell's both. 

When this timber didn't come up from New Brunswick, 
I ;went and found three lockings of it at Bordentown; it 
never came to me ; it was marked Fitch & Boynton; the 
size and lengths were di:fferent from common timber; this 
lumber was cut to the dimensions in the contract ; I didn't 
g,et any more than the 89 sticks, and kept calling on him 
after that; he said there · was a lot of Bigler timber in the 20 
basin for me, but I couldn't receive it ; he told me to go on 

: and pick out such as ,vould answer ; I went on and marked 
:-50 odd sticks, 57 or 59, and afterwards picked out 103, and 
, out of next lot 120; the man ,vho had charge of this Bor-
dentown timber showed it to me; the 66 I picked out were 
hot hewed up to square edge, larger at butt than top ; I took 
the whole locking, I got it at Jersey City ; I didn't agree to 
take it there; I did'nt object; those 66 sticks of timber ran 
from 12 to 20 inches square, my largest was 15x15; the 
legths were random, 30, 45, 55, 65 feet ; it was not hewed 30 
up to a square edge, and not fit to take the place of contract 
timber; for that purpose I would not give nine cents per 
foot for it ; that timber was selling in mark et for 23 or 24: 
cents. Was that timber-66 sticks-worth more than half 
the timber mentioned in the contract,~per foot? 

It would be worth three-fourths of that mentioned in the 
contract, lrnt to fill a contract it wasn't worth more than 
half as mnch. The 89 sticks ·were according to contract, 
except one stick which lies on the bridge now. The 59 
·sticks were short Canada timber, from 22 feet to 50 feet 40 
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long, some sticks might run a littl e over. I picked out 
nothing so short as 22 feet, I picked out any thing that 
would work in the contract; I took some 25 feet, that is less 
than contract; I ,vould take 14x15 for a stick 15x15, or as 
near as I could get it, or an inch larger ; my lengths were 
37-½ to 87-½, 15x15 ; caps 34, 14x14 or 16x16. The 59 sticks 
were near the lengths in the contract, the lengths Yaried, 
some within three feet, some four , some just the length, 
some too large in girth, some an inch too small, some three 

10 three inches too large, they worked such in. The 103 sticks 
were of the same kind , small sized Canada timber. The 120 
sticks were of the same kind, small sized Canada timber. 
The 66 sticks did not cut to so much waste as . the others; 
they were Susquehanna timber. Mr . Fitch directed me to 
make the selections I made from the Canada and Susque-
hanna timber, but the 89 sticks were not selected; they 
were contract sizes. IIe told me to go in and pick them 
out until the dimen sion timber got along; timuer according 
to contract. Mr. Fitch spoke about my going to Ripley's to 

20 get timber, and ~lso to Menzies . I went to Whitehall at 
his direction and marked some timber; thi s lumb er that 
Russel bought for him. I went to see Fitch, and he said it 
had got to Whitehall; I told him I would go to Whitehall 
and mark it. My man was a fortn ight in getting the 59, 
103 and 120 sticks; in picking it out at Jersey City. 

Thereupon the counsel for the defendant offered to proYe 
each and all of the following propositions : 

First. That the timber mentioned in the contract ,m s 
30 not contracted for by the defendant to sell ag_ain, but thut 

it was contracted for to put into a bridge two miles long, 
which th e defendant had agreed with a third party to build, 
and provide the materials for, and that the object of the 
defendant was well known to Fitch & Boynton . 

Seconcl. That the bridge aforesaid, the defendant had 
agreed to finish by the first of August, 1863, and this fact 
was well known to Fitch & Boynton at the time of the mak-
ing of the contract. 

T/i ircl-Thatin consequence of Fitch & Boynton's failing 
40 to perform their contract, the defendant expended $10,000 in 
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the purchase of timber suitable for said bridge over and 
above the amount he would have had, by the contract, to pay 
Fitch & Boynton; the timber contracted for being suitable, 
.and, if furni shed, the said extra expense of Sl0,000 would 
have been avoided. 

Foiirtli-That the defendant was obliged to cut the tim-
ber he purchased to build the bridge in such manner that 
50,\,00 feet of timber, which cost him $15,000, was rend ered 
valueless, which cutting would not have been necessary if 
the contract had been performed, and was occasioned entirely 10 
by the failure of Fitch & Boynton to perform. 

P1/tl1,-T hat the contract was never performed by :Fitch 
& Boynton, who fumi shed but 89 sticks of timber, as in the 
account charged, though the price is beyond contract, and 
by the non-fumishing of said timber the defendant was put 
to the expense of at least $15,000 in ri se of wage s of his 
servants who were building the bridge, which he would not 
have been obliged to pay, if ·the said Fitch & Boynton had 
performed the same, in October, 1863, when the last timber 
was fumi shed. 20 
, Six tli-That the non-performance of the contract was 
willful, and the said Fitch & Boynton had the contract tim-
ber on hand at several times during the months of April, 
May and June, 1863, and deliberately, for gain, sold the 
same at an advance of from ten to fifteen cents per foot over 
the price mentioned in the contract, and thereby realized 
about $8,00 0 more than they would have realized by per-
forming the contract. 

And the said Judge overruled each and all of said offers, 
.and refused to allow the defendant to proYe any of the facts 30 
in any or all of said propositions, except so far as any of 
them may have a bearing on the simple fact of the contract 
having been only partially performed as to the delivery of 
the timb er, and except only as to th e soundne ss of the tim-
ber furnished; to which ruling of the Court the coun sel for 
the defendant excepted, and prayed that this, hi s exception, 
might be sealed, and it is sealed accordingly. 

J. D. BEDLE. [L. s.J 

And at the suggestion=iof the Comt, so aR to proe1;ire the 40 
4 
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rulings of the Court upon the defenses without qualification, 
and to present the same by the bill of exceptions, the counsel 
for the defendant put to the witness the following questions, 
and required the judgment and ruling of the Court upon 
each of the same separately : 

1. Had you agreed to have the Newark Bay Bridge fin-
ished by a certain time ? 

2. Were you put to any expense, and if so, what amount, 
by Fitch & Boynton not furnishing the timber according to 

10 contract? 
3. Diel you suffer Joss in the manner you were obliged to 

cut the timber in consequence of the dimension timber of 
the contract not being furnished? 

4. Diel you lose by rise of wages in consequence of the 
non -performance? 

5. Had :Fitch & Boynton the contract timber on hand in 
Ap ril, May and Julle, 1863, and could they have furnished 
it to you, and did they sell it at an advance over the pric e 
stated in the contract with you? 

20 Each and all of which questions the Court oYerruled, and 
to this ruling of the Court in each case the counsel for the 
defendant excepted, and prayed that this, hi s bill of excep-
tions, might be sealed, and it is sealed accordingly. 

J. D. BEDLE. [L. s.J 

1-'herenpon the examination of the witne ss proceeded and 
he further testified : 

Fitch & Boynton did not furnish the contract timber in 
Apr il, May and June, 1863; they never furni shed me the 

30 timb er on that contract. 
And in answer to a juror, testified: I notified Fitch I 

,vonld hold him responsible for the non-performanc e of the 
contract before his bill -was rendered; Mr. Fitch told me 
then to go and get the timber of Menzies and he would make 
it satisfactory ; he said that time he would fulfil the c011tract; 
this was July 14, 1863; I expected then the timber was 
coming; I ,ven t to see Fitch as often as twice a week and he 
1womised it; I went to ·Whitehall to see the timber; he told 
me Russell bought it for me; what I marked of it would 

40 fulfil one-half of the contract; I never got it. 
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And being cross-examined he test ified: The contract was 
made in Fit ch's office : Gordon drew it ; I had all the pine 
timber mentioned in the account; I don't complain of short 
measure; I exacted of Fitch to fulfil the contract; Fitch 
never mentioned to me that he could not fulfil the contract; 
I told him I should exact the timber of him, and if I had to 
pay more I should require him to mak e it up. 

He told me to go to Menzies; I told him what I should 
have to pay, and he said he would make it sat isfacto ry ; he 
came to my office in March, 1863, and said the snow had 10 
hinder ed him from getting out the tirn ber, and he was going 
to send to Canada for it, and from time to time he told me 
he had bought it; I went to ·Whitehall to get timber, and 
Fitch told me the timber had got there, and said I should 
have what lockings I want ed and marked; he didn't say it 
belonged to Fitch & Boynton ; he said he sent Russell to 
buy it for me to make out the other half of the contract; 
that timber came nearer the specification than any I saw 
that year . It was the kind of timber that would answer the 
specification of the contract; Fitch was at home when I left 20 
for Whitehall and Troy; I told him I was going; I identi-
fied the timber I marked by Mr . Fitch's description of it. 
The payments on the contract were for nothing but piles; 
when the bill was presented I told the clerk it was not made 
out right. 

By the court : Only the 89 sticks were strictly according 
to dimen sion timber, r est was random measurement; he told 
me to take it and allow him " ·h at it was worth on the con-
tract , that is all of the p i1~e timb er except 89 sticks; I was 
to allow what it would be in dimension; what it would be 30 
when worked do"·n to ,drnr e I ,rnnted it. The way we 
worked it in our brid ge "·as twelve and a half feet from 
centres of bearing s; on the sticks I got, except 89 sticks, 
they ,rnrked in to a loss of about nine feet and r.\\; I made 
the calculation at time, and have made it since; I could 
have told within a foot on a stick before snit was brought, 
how much . 

And his examination by counsel being continued, he 
testified : 40 

1, 

·- I, 
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I had no rope of Fitch. The piles of September 29 were 
overcharged 50 cents each. The payments made on account 
of nothing but piles; my men knew what number of piles 
there ·were. When bill was presented, I told Gordon bill 
was not made out according to contract. There is an over-
charge of seven cents per foot on the timber. I refused to 
pay it. The conversation with Gordon was about the bill. 
This is the first bill. 

10 Did you ha ve any conversation ·with reference to this bill 
with Gordon, in Fitch's office, and how did that conversa-
tion take place? 

I objected to the bill. I went with the bill to Fitch 's of-
fice ; told Gordon it was not made out right. 

The witness was asked by the counsel of defendant , if the 
non-performance was any injury to him ? And the court 
overrules the question, to which ruling of the court the 
counsel for the defendant excepts, and prays that this, his 
exception, may be sealed, and it is sealed accordingly. 

20 J. D. BEDLE. [L. s.J 

The :five lots would work up 9 feet and /lo waste in 
length on each stick on all except 89 sticks. The piles 
charged September 29 he was to let me have at $6. 

And the counsel for defendant asked the witness-
W as the failure to perform a failure in a material point '? 

which question the court overrules as to form, but defend-
ant has a right to ask in what respect there was a failure; 
and the counsel for the defendant excepts to the ruling of 
the court and prays that his exception may be sealed, and it 

30 is sealed accordingly. 
J. D. BEDLE. 

In what particular was the failure ? 
He only furnished 4,400 feet out of 180,000 feet. The 

timber I had usually got of Fitch was nice square edged and 
straight timber. I have bought that kind of timber eight or 
nine years. 

After October, 1863, why didn't you continue to impor-
tune Fitch & Boynton to perform the contract ? 

Because I had bought timber instead of that contracted · 
40 for. 
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And the counsel for the defendant asked the witness-
W as it of any consequence to yon that the 103,600 feet of 

timber were not furnished ? And the court overrules the 
question, and the co1msel for the defendant excepts to the 
ruling of the court and prays that this, his exception, may 
be ealecl and it is sealed accordingly. 

J. D. BEDLE. [L. s.J 

And the counsel for the defendant also asked the witness: 
Diel you pay any more for what you bought than the price JO 

mentioned in the contract? 
I paid from two to twelrn cents per foot for random 

lengths above what I was to haYe the dimension timber for; 
some little I p8cicl twenty-two cents for. 

·whereupon the judge overruled the question and answer, 
and the same were oYerruled accordingly, to which ruling of 
the court the counsel for the defendant excepted, and prayed 
that this, his exception, might be sealed, and it is sealed 
accordingly. 

J. D. BEDLE. [L. s.J 20 

Diel you do anything in consequence of the non-per-
formance? 

Counsel for plaintiff objected, and court allowed the ques-
tion, and the witness answered, 

I did. 
What? 
I bought timber of other parties. 
And the court overruled the said answer, to which ruling 

of the court the counsel for the defendant excepts, and 30 
prays that this, his exception, may be sealed, and it is sealed 
accordingly. 

J. D. BEDLE. [L. s.J 

What else? 
I bought 120,000 feet of timber of Mr. Cook. 
And the court overruled this answer, to which ruling of 

the court the counsel for the defendant excepts, and prays 
that this, his exception, may be sealed, and it is sealed 
accqrdingly. 

5 
J. D. BEDLE. [L. s.J 40 
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Did you complain to Fitch, and what, if anyth ing , did 
he say or promise? 

I did complain. Ile promised me the tirn ber should be 
along sometimes in two days, sometimes in a week. Fitch 
never denied that the cont ract was open. I frequently told 
him I was suffering from the non-performance. Once he aid 
the raft had been broken up on the Chesapeake . 

Till how late a period did you receive promises from Fitch 
that he would perform the contract? 

10 Ti ll abou t midd le of October, 1863. 
I had got t imb er of Fitch &- Boynton. I usually bought 

nice square -edged and stra ight-what is caned bell timber. 
I have bought that kin d of timber for eight or nine years 

-the high est pr iced timber. I had more or less dealings 
with him every year . The t imb er I got-the five lots-were 
not as good as I had usually got. It was pretty crooked, 
especia lly the three last lots. I told him the timber was not 
according to dimensions, either in size or length. He said he 
knew it was not. He told me to take enough of it and keep 

20 mj r men at work. I didn't refuse to pay this bill on account 
of my inability to pay it. I am able to pay it, and have been 
from the beginning. The caps mention ed in the contract 
are those that go on to piles; the timber could not be work-
ell as advantageously as the dimension. It was not fit for 
the purpose for which the contract was made. I took it 
under the cont ract. It was to be sett led for under the con-
tract, at contract prices . 

The eighty -nine stick s were worth twenty -five cents JJer 
foot at the time I got it; sixty-six sticks worth amount 

30 charged at time; fifty -nine sticks worth twenty cents; one 
hundred and three sticks worth twenty-five cents . That first 
sixty -six sticks he could have sold for five cents more. 

BY A JuROR. I recei ved the sixty-six sticks and others 
as a portion of contract. I was to take it and work .it in . I 
didn't ask what price it was. 

BY JunGE. In this contract can you tell how many feet 
in gross there are ? 

108,000 and some odd feet. 
BY Jc1wR. When I took timber as substitute I couldn 't 

40 get in market so cheap. I couldn 't lrnYc got anything like 
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dimension timber at price it would have cost by the con-
tract. 

BY JuDGE. Cannot say who made payment of $800. I 
didn't get timber at extra price, because I was waiting for 
Fitch. 

J(J!lnes Koore sworn. Am engineer of Central r ailroad. 
' ,Was in 1863. I knew of fact of Browns building Bay 

Bridge. I know of fact of contract with Brown by ]?itch & 
Boynton. It was shown to me by Mr. Brown. (Being 10 

. shown contract), says: That's something like the language. 
I was told there was such a contract in 1863. I spoke to 
Fitch on the subject. Mr. Brown requested me to see Mr. 
Fitch. Brown wasn't pushing work fast as I deemed right 
~,s engineer. 

·what did Brown ask you to see Fitch for? Court over-
ruled question. 

What was the conversation between you and Fitch ? 
Fitch asked me how Brown 'i\'aS getting along with the 

bridge. I told him very well, but was short of timber, and 20 
for want of timber couldn't ·work as fast as was desirable. 
Fitch said in answer, Bro,n1 shouldn 't wait for timber for 
he would deliver it. It ,ms on the way and in a few days 
would be here. This was in the spring of 1863. I should 
think it was April or May- couldn't state exact date. I 
saw Fitch again and he spoke of Brown's case in regard to 
manner he was progressing with bridge. I told Fitch that 
Brown hadn't received the timber yet he expected, and I 
think he made the remark about some rafts being detained 
behind hand by some reason. That he was doing all he 30 
could to furnish the timber. 

This second interview was along in summer of 1863, about 
midsummer. 

' .Aitgitstus P. Ooolc, sworn : 
I reside at Whitehall, New York; great deal of timber 

comes there ; I am lumber and timber broker; was in that 
business in 1863; I saw portion of the 100,000 feet marked 
by Brown; I saw the eontract about 1st August, 1863; 
after marking of timber I saw Fitch; timber marked first 40 
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week in September, 1863; I met Fitch at Whitehall ; I told . 
him Brown had marked some timber of his, the Dunlap lot; 
I told him Brown had to mark all similar timber that would 
answer his purpose that came in; this timber is made up 
below Whitehall, north of .. Whitehall, and is brought to the 
locks in lockings or cribs ; I saw Brown mark six cribs ; 
they were at the locks ; when I told Fitch that Brown had 
marked and instructed me to mark other cribs, Fitch said 
marking wouldn't do any good unless Brown paid the market 

10 price, twenty-eight or thirty cents per foot; I told Fitch that 
Brown wanted the timber hurried forward ; that I told him 
before I said anything about his having marked the timber; · 
I knew of the contract; I don't remember of speaking to 
Fitch of the contract ; Brown showed me the contract; my 
impression is that Fitch and Brown were at one time at 
Whitehall together, but my recollection is not distinct. 

Arcliibalcl Bell, sworn : 
I reside at New Brunswick, New Jersey, resided there in 

20 1863 ; I ·was rafting timber that year, stationed at New 
Brunswick; I saw Fitch once a week during that year at 
New Brunswick; he came to see about timber; timber to be 
sent to different parties, which I had charge of; Mr. Fitch 
said he had to furnish Bro,vn with a considerable quantity 
of timber; he said it was for the purpose of building Central 
Railroad bridge across Newark bay; this was in June; 
shortly after that, in July, 1863, at New Brunswick, there 
was a locking of timber rather peculiar lengths and size ; I 
spoke about thelockingto Fitch, and he saiditwas for Brown; 

30 after it had been there a few clays I told Mr. Fitch I would 
send that locking on with a float to Mr. Brown ; he said no; 
he said he could get a cent or two a foot more elsewhere; 
Mr. Brown identified the locking afterwards there ; not 
positive that Fitch was there; I think I told Fitch what 
Brown said; timber was sent; I suppose the reason it was 
sent was that Brown saw it there and made known that he 
had seen it to Fitch. 

Stephen Coy sworn : 

40 I live at Elizabethport, in New Jersey; was at work with 
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Brown; I was at Fitch's office a number of times, and was 
picking timber out of the basin ; I was two or three weeks 
getting it out ; this was in October, 1863; Fitch said go in 
and pick out what timber will answer Brown's contract till 
his timber comes; he was expecting it every day. 

Hr. Jolin Simits, sworn : 
I live at Elizabethport; I am treasurer of Elizabethport 

Steam Manufacturing Company; I told Fitch he had con-
tract with Brown , as I learned so from foreman of our mill. 
Mr. Fitch said it was a contract based upon contingency; 10 
that he could procure the timber; I told Fitch I saw Fitch 
and Boyn ton 's name to it ; Fitch said it was on contingency; 
then said contract was invalid in other respect s, inasmuch 
as it had no stamp on it. 

The defendant being recalled, testified that the stamp ·was 
put on Febrnary 1, 1865. 

And Ai Fitch was then recalled by the plaintiff and tes-
tified: I understood we took the contract , myself and my 
partner, Boynton, was made acquainted with contract; I 20 
showed it to him when I went out personally; Mr. Boynton 
knows it was not fulfilled. 

Did you give notice to Mr. Brown that you could not 
fulfil that contract ? 

I did, within ten clays from the time it was made ; about 
1st February . I told him that the snow had got too deep, and 
we could not go about in the ·woods and get this timber; 
Brown siad you must get it; I told him we could not get it 
from Penn sylvania ; $6.50 was a fair price for the piles. 30 

And being cross-examined, says: I know Jame s Moore; 
I do not recollect ofraft being broken up that year ; I know 
Bell; I remember I did not sell timber of that description 
to any body; I never did tell Bell what he says; I did not 
know that I know Stephen Coy; I do not remember saying 
to Coy what he says ; Simus said Brown was going to hold 
us on the contract; I did not consider it any contract at that 
time ; I said to Simus there was no stamp on it ; I sent des-
patch as read, August 4, 1863; that letter of July 28, 1863, 
relate s to timber I was to get for Brown. 40 

6 
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Edward G. Brown, the defendant, was then called and 
testified : 

Fitch procured timber corresponding ·with that contract; 
three locking besides the one I got were at Bordentown; 
the Russell timber was at Whitehall, and on the way through 
the canal ; it was very near my size and length; Fitch had 
eighty-seYen lockings from Susquehannah ; he had thirty 
lockings more at Bordentown ; they were not of exact dimen-
sions; Fitch never gave me notice at any time that he would 

10 not fulfil the contract; he did not say the contract was to 
be binding only on the event of his being able to procure the 
timber; Fitch ·was not reluctant to enter into the contract; 
Fitch told me to mark the Russell timber at Whitehall, and 
said I should have what I marked; and being cross-exam-
ined says: Fitch could not go out West to the .Cumberland 
and get back in ten days. 

J¥r. TVentworth sworn for defendant: 
About 15th to 26th June, 1863, I asked Fitch when 

20 Brown's timber would be along; he said once, in two or 
three days; at another time in a few days; when I went 
once with Brown he then said he expected Brown's timber 
every day; I was there twice in June, 1863; I said two or 
three times when I was there, and once when I was with 
Brown. 

Whereupon the cause was summed up by counsel and the 
/ court charged the jury in substance as follows: 

t,Jfi-;,1- The dispute in this case is chiefly as to the following items 
30 of the account-

June 15, 66 sticks pine, &c ....... .. . $1,433 33 
Aug. 3, 89 sticks pine, &c . ... ...... 1,124 56 
Oct. 12, 59 sticks pine, &c . . . . . . . . . . 883 95 
Oct. 19, 103 sticks pine, &c 1,472 67 
Oct . 22, 120 sticks pine, &c 1,597 99 

The defendant claims that all these were delivered upon 
a special contract with Fitch & Boynton. That in January 

40 20, 1863, Fitch & Boynton agreed with the defendant, · in 
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writing, as follows: (the court here read · the contract) and 
defendant says that those items ,vere not in fact delivered 
by plaintiff but by Fitch & Boynton, in part performance of 
that contract, and that Fitch & Boynton refused to deliver 
the remaining quantity contained in that agreement without 
having been in any way ·released from such delivery. That 
the contract is an entirety, and if not as to the whole, to the 
extent of the whole of it, excepting the item of about 15,000 
feet. That he received none of the 15,000 feet, but that the 
timber in those items was delivered upon the other part of 10 
the contract and in part performance of it, and that Fitch & 
Boynton having refused to deliver the other part, he (Fitch) 
cannot recover for what has been delivered by them upon 
the contract. This defence involves two material questions 
-one of law and the other of fact. The question of law-

1. ·what is the legal construction of the contract ? 
2. Of fact, was the timber in those items or any part of 

it delivered upon that contract ? 
First. As to the question 9flaw, supposing the timber or 

part of it to have been delivered upon the contract-By 20 
that contract Fitch & Boynton were bound to deliver the 
whole of the 4·7,500 feet and the 422 caps. The contract 
was entire, at least, as to those items. Fitch & Boynton 
could not , after having delivered part of that timber, refuse 
to deliver the balance, and then recover for the timber so 
delivered in part performance, and if the timber contained 
in those items of the account or any part of it was delivered 
upon that contract in part performance of it, and if Fitch 
& Boynton . have refused to deliver the balance, they could 
not recover for such timber or part so delivered, and the 30 
plaintiff likewise could not recover therefor in this suit. 

There is no obscurity about the terms of the contract. It 
is an agreement to deliv er an entire quantity. This con-
stru ction of the contract absorbs the oth er questions raised 
by defendant upon the non-performance of the contract. It 
is not an offset of damage, but this defence of entirety of 
contract goes to the foundation of the action and defeats the 
right of the plaintiff to r ecover anything. 

Seconclvy. A s to th e fact of the delivery of the whol e or 40 
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any part of the timber in the items on the account of A.i 
Fitch, or on the contract? 

1. The books of account are offered. Their credit is for 
you. Before pf!,rties were admitted as witnesses they were 
often the only means of proving an account. In this case 
the parties contradict each other. 

The defendant insist that it was agreed the timber should 
go upon the contract. 

10 Brown says Fitch, "told me to take the sticks and a.How 
what it was worth on the contract. I was not to allow in 
dimen:-;ions as it was, but what it was worked clown to." 

The plaintiff says ·within ten cla_yi:i from the time the con-
tract was made he to]cl Brown he conld not get the timber, 
and that" when he came he wanted ti,nber, and I gave him 
such as I had; never had any con versati.on with B;_·own 
about cleliv0ring timber under this contract. I never deliv-
ered or calculated to deliver any of this timber under this 
contract." 

20 This is a question of fact purely. In determining it, it is 
necessary that the parties should have intended at the time 
that it should be delivered upon the contract ; it is pmely 
a question of int ention of both parties. The intention of 
defondant to get it if he could upon the contract is not suf-
ficient. 

The p]ai.ntiff (Fitch) must have intended it should go upon 
the contract . 

If Fitch intended not to fulfil the contract and intended 
not to deliver any timber upon the contract, and although 

30 he might be liable to an action of damages upon the con- · 
tract, (in which suit all questions as to legality of contract 
may be determined,) yet as against such intention of 
Fitch, the intention of defendnnt, to get the timber upon 
the contract if he could , is not sufficient. 

The delivery must have been understandingly on the part 
of Fitch, that it was to go upon the contract in part per-
formance. We have nothing to do as to whether Fitch and 
Boynton ought to have performed that contract or not. If 
Fitch did not intend to perform, and did not intend that any 

40 of the timber should go in part performance of the contract 
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when it was delivered, then you have no right to hold that 
it was delivered upon the contract because the defendant 
may have expected to receive it upon the contract, or be-
cause you may think Fitch & Boynton ought to have per-
formed the contract or did wrong in not performing it. To 
hold that it was delivered upon the contrac , the delivery 
in fact, must haYe been under the fair intention of both par-
ties that such was the case. 

Applying that law, and with the simple honest purpose 
to see whether the timber or any part was in fact delivered 10 
upon the contract or not, you are to look at the fac.:ts. 

The parties contradict each other. Embarrassments wi11 
arise from the law admitting parties as w·itnesses. When 
there is confusion you must look to the undi sputed fads in 
the case for light. 

The act,; undisputed of the parties and the papers, refer 
to the bill of particulars and the receipts also refer to the 
excess of credits or payments over the other items of' the 
plaintiff's claim not in dispute : 20 

3 Bills Piles ..................... $1,074 50 

$69 
50-

3,071 00 
1,897 60 

119 00 

$6,162 10 
Total of credits which are all correct; 7,169 53 

$1,007 43 
Here is an excess of $1,007 43 in payments or credits . 30 

Again take the payments and credits to Aug. 11, $5,169 53 
And debits as follows: 

Piles ....................... $1,074 50 
$69 3,071 00 

50- 119 00 
4,264 50 

$905 03 
Here is an excess of' $905 03 in payments or credits. 
Brown says he thinks bill of July 28, $3,071. 
He also says the payments were all made 011 account of 40 

7 
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piles, nothing but piles, also that, "my men kept memor-
andum of the quantity of piles." 

Did he know the quantity of piles? 
You will look at the Teceipts, see how signed and on what 

account the money was paid? 
They were not in foll but on account. Deduct from the 

piles 50 cents, the difference between $6.50 and $6, and the 
difference or excess of payment would be more. 

In answer to a juror, Brown says: "I may have overpaid 
10 on piles," but is it probable he would have overpaid as much 

as he did on piles, to the amount of $6,162 .10. 
He says: "He had no other claim on :Fitch & Boynton 

for timber, except on contract; I made no other contract for 
timber. 

He claims this timber on the contract-what was the ex-
cess paid on 'I 

Remember now that the defendant insists he was seeking 
to have an entire contract performed, and as late as October 
3, 1863, the last payment. 

20 In this case he does not claim to recover back the excess. 
2. Did the timber answer the description in the contract 

or not? 
None of it so answered, except the eighty-nine sticks. 

Brown says the rest "was not fit for the purpose; I had to 
take it under the contract at the amount it would work." 
The size and lengths were clifterent. Mr . Brown explains 
why there was a loss of 9/,l 0 feet on each stick. 

To do away with the effect of it not answering the descrip-
tion in the contract, you must believe Brown's special state-

30 ment over :Fitch. 
3. The place of delivery was not at Elizabethport. If de-

livered at Jersey City, there was a cost on towing of $40. 
Brown explains, but it needs the explanation to account 

for the deliveTy at Jersey City instead of at Elizabethport. 
4. Whose tirn ber was this ? 
A.11 ·was some one else's besides :Fitch & Boynton's, except 

the eighty-nine sticks. The eighty-nine sticks are credited to 
:Fitch & Boynton on the plaintiff's books. The eighty-nine 
stick s were de1ivered August 3, and that need s an explana-

40 tion. 
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5. The difference between the time of the delivery of the 
timber in the account and the time in the contract-this has 
to be explained. 

6. The probability of such an agreement as Brown swears 
to as to the calculation of the price. Look at the evidence 
upon that, also to the acts of each party as to the account of 
timber. The plaintiff makes entry in his books; some 
account has to be taken or kept of it. vVhat did the de-
fendant do? He says, "the timber was to he settled for at 
what it -would work on the bridge." " I had to take it under 10 
the contract at the amount it would work." There was a 
waste of 9i/o feet on a stick. The defendant further says, 
I kept no account of what the timber netted when reduced; 
I made calculation before suit was commenced ; I could tell 
within a foot on a stick before suit was commenced. 

A foot on a stick-the idea should be accuracy. One sur-
vey bill is produced, overrunning 90 feet; the defendant 
says, " I do not know whether this is a conect survey bill 
or not." 

7. The general intention of each party upon the question 20 
of performance of the contract as manifested through the 
acts proved. 

The going to Whitehall, Bordentown , &c.; the telegrams, 
&c., &c. 

These several matters to which yom attention has been 
called are suggestions to aid you in determining whether the 
timber in question, or any part of it, was in fact delivered on 
the contract or not. If you believe the timber was not de-
livered upon the contract, the plaintiff will be entitled to re-
cover at the market value for such items as were delivered, 30 
but not delivered on the contract. 

If you should believe the 89 sticks were delivered on the 
contract and the rest not, you will deduct the 89 sticks from 
your verdict. 

Immediately after the jury had retired to consider of their 
verdict, the counsel of the defendant stated that he desired 
to except to that part of the charge which is as follows :&__ 
defendant in sists it was agreed "that the timber delivered 
should go 111)011 the contract. Brown says :Fitch told me to 
take the sticks and aJlow ,vhat it was worth on the contrac t. 40 
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I was not to allow in dimensions as it was, but what it was 
worked clown to." 

The plaintiff says, "within ten clays from the time the 
contract was made, he told Brown he could not get the tim-
ber, and that when he came he wanted timber and I gave 

) 

him such as I had. Never had any con ,·ersat ion ·with 
Brown about delivering timber under this contract." Thi s 
is a question of fact purely. In determining it, it is neces-
sary that the parties should have int ended at the time that 

10 it should be delivered u1)on the contract. It is purely a 

\ 

question of intention of both parties. The int ention of the 
defendant to get it, if he could upon the contract, is not suf-
ficient. The plaintifi~ Fitch, mm1t have intended it should 

I go upon the contract. If Fitch intended not to fulfill the 
contract, and intended not to deliver any timber upon the 
contract, and although he might be liable to an action of 
damage s upon the contract (in which suit all questions as to 
legality of contract may be determined), yet as against such 
intention of Fitch, the intention of defendant to get the tim-

20 ber upon the contract, if he could, is not sufficient . 
The delivery must have been under stand ingly on part of 

Fitch that it was to go upon the contract in part per-
formance. 

We have nothing to do as to whether Fitch & Boynton 
ought to have performed that contract or not. If Fitch did 
not intend to perform it, and did not intend that any of the 
timber should go in part performance of the contract when 
it was delivered, then you have no right to hold that it was 
delivered upon the contract, becau se the defendant may 

30 have expected to receive it upon the contract, or because you 
may think Fitch & Boynton ought to have performed the 
contract, or did wrong in not performing it. To hold it was 
delivered upon the contract, the delivery, in fact, must have 
been ~e on fair int ention of both partie s, that such was 
the unle ss the court would charge what ·would be the 
law if each party did not know the other's intention, and the 
court thereupon refu sed to charge further or otherwise than 
as charged; to which said part of said charge, and the 
refusal to charge the counsel for defendant, excepted, and 
the exception is sealed accordingly. 

40 J. D. BEDLE. [L. s.J 
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The jury after having retired came into court and asked 
whether if they struck out the item of 66 sticks, (June 15,) 
it would bar an action for that by Fitch & Boynton? 

The court stated that that ,vas an open question to be de-
termin ed in any suit that Fitch & Boynton might bring, but 
if the court is right in allowing the plaintiff to recover for 
any items that may have been furnished by Fitch & Boyn-
ton, not upon the contract, if such was the case the result 
of that opinion would be to bar such recovery by Fitch & 10 
Boynton in another suit. 

The counsel on each side were absent at this time . After 
the rendition of the verd ict, and when counsel of defendant 
return ed into court he excepted to such additional charge, 
upon the ground that the court did not explain to the jury 
that if they struck out the 66 sticks, Fitch & Boynton would 
be allowed the amount thereof in reduction of damages in 
any cross action Brown might bring for a breach of the con-
tract, and prayed a bill of exceptions which is signed and 
sealed accordingly. 

And the said judge under the charge and direction afore- 20 
said, left the aforesaid issue and the evidence so given on the 
trial thereof as aforesaid, to the said jury, and the jury afore-
said then and there gave their verdict for the plaintiff for the 
sum of four thousand four hundred and ten dollars. 

And inasmuch as the said several matters hereinbefore 
stated do not appear by the record of the verdict aforesaid, 
the counsel of the said defendant prayed that the said judge 
would set his hand and seal to this bill of exceptions contain-
ing the several matters aforesaid according to the statute . 

And thereupon the said Joseph D. Bedle, judge as afore- 30 
said, hath set his hand and seal hereto. 

J. D. BEDLE. [L. s.J 

Afterwards, that is to say, on the second Tuesday in 
March, in the year eighteen hundred and sixty-seven, before 
the Judges of the Court of Errors and Appeals of the State 
of New Jersey, at Trenton, comes the said Edward G. 
Brown, by Robert Gilchrist, his attorney, and says that in 
the record and proceedings aforesaid and in givinµ; the judo·-40 

8 0 
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ment aforesaid, there is manifest error in this, to wit, that 
on the trial of said cause the said judge admitted in evidence 
the books of account of said Ai Fitch, and there is also error 
in this to wit, that the said judge admitted in evidence the 
day-book of the said A.i Fitch, and there is also error in this, 
to ·wit, that the said judge refused to admit in evidence the 
contract between Fitch & Boynton on the one part, and 
the said Edward G. Brown on the other part, when the same 
was first offered, and there is also error in this, to wit, that 

10 the said judge overruled the question propounded by the 
counsel of said Brown, to the said Brown as a witne ss. Did 
Mr . Fitch know for what you int ended to use the timber 
contracted for? and there is also enor in this, to wit, that 
the said judge overruled the question propound by the coun-
sel of said Brown to the said Brown as a witness. Diel Mr. 
Fitch make this contract, knowing that if it was not fulfilled 
by him, you ,rnuld be nnable to perform a contract into 
which you had entered. 

And there is erro r also in this, that the said judge over-
20 ruled the offer of the counsel of the said Brown to.prove 

that the timber mentioned in the contract ,-ms not contracted 
for by the defendant to sell again, but tl1at it was contracted 
for to put into a bridge two miles long, which the said Brown 
had agreed with a third party to build, and provide tlie ma-
terials for, and that the object of the said Brown ·was well 
known to Fitch & Boynton. 

And there is also error, in that the said judge overruled 
the offer of the counsel of said Brown to prove that the 
bridge aforesaid, the said Brown had agreed to finish by the 

30 first day of August, in the year 1863, and this fact was well 
known to Fitch & Boynton at the time of the making of 
the contract . 

.And there is also error in this, that the said judge over-
rnlecl the said offer of the counsel of said Brown to prove 
that in consequence of Fitch & Boynton failing to per-
form their contract, the said Brown eXJ)endecl ten thousand 
dolla1·s in the purchase of timber suit able for said bridge, 
over and above the amount he would have had by the con-
tract to pay Fitch & Boynton; the timber contracted for 
being suitable, and if famished, the said extra expense of ten 

40 thousand dollar s would have been avoided. 
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And there is also error in this, that the said judg e over-
ruled the said offer of the counsel of said Brown to prom 
that the said Brown was obliged to cut the timber he pm-
chased to build the bridge, in such manner that 50,000 feet 
of tirn ber, which cost him $15,000 was rendered Yalueless, 
which euttiug would not have been necessary if the contract 
had been performed, and was occasioned entirely by the 
failure of Fitch & Boynton to perform. 

And there is also error in this, that the said judge over-
ruled the said offer of the counsel of said Brown to prove 10 
that the contract ,ms never performed by Fitch & Boynton, 
who furnished but 89 sticks of timber, as in the account 
charged, though the price is beyond contract, and by the 
non-furnishing of said timber the defendant was put to the 
expense of at least fifteen thousand dollars in rise of wages 
of his servants who were building the bridge, which he would 
not have been obliged to pay, if the said Fitch & Boynton 
had performed the same in October, 1863, when the last tim-
ber was furnished. 

And there is also error in this, that the said judge over- 20 
rnled the said ofter of the said counse l of the said Brown, to 
proYe that the non-performance of the contract was wilful, 
and the" said Fitch & Boynton had the contract timber on 
hand at sernral times during the months of Apri l, May and 
J uue, in the year 1863, and deliberately, for gain, sold the 
same at an advance of from ten to fifteen cents per foot over 
the price mentioned in the contract, and thereby realized 
about eight thousand dollars more than they would have 
realized by performing the contract . 

Aud there is also error in this, that the said judge over- 30 
ruled the offer of the counsel of the said Brown, to prove 
each and all of the following propositions: 

Ji1nt-That the timber mentioned in the contraet was 
not contracted for by the defendant to sell again, but that it 
was contracted for• to put into a bridge, two miles long, 
wl1ich the defendant had agreed ,vith a third party to build, 
and proYide the materials for, and that the object of the de-
fendant ,ms "·ell known to Fitch & Boynton. 

Second-That tlie bridge aforesaid, the defendant had 40 
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agreed to finish by the first of August, 1863, and this fact 
was well known to Fitch & Boynton at the time of making 
of the contract. 

Third-That in consequence of Fitch & Boynton's failing 
to perform their contract, the defendant expended $10,000 
in the purchase of timber suitable for said bridge, over and 
above the amount he would have had, by the contract, to pay 
Fitch & Boynton; the timber contracted for being suitable, 
and if furnished, the said extra expense of $10,000 would 
have been avoided. 

10 Foitrthr-That the defendant was obliged to cut the tim-
ber he purchased to build the bridge, in such manner that 
50,000 feet of timber, which cost him $15,000, was rendered 
valueless; which cutting of timber would not have been 
necessary if the contract had been performed, and was oc-
casioned entirely by the failnre of Fitch & Boynton to per-
form. 

Fifth-That the contract was never performed by Fitch 
& Boynton, who furnished but 89 sticks of timber, as in the 
account charged, though the price is beyond contract; and 

20 by the non-furnishing of said timber the defendant was put 
to the expense of at least $15,000 in rise of wages of his ser-
vants who were building the bridge, which he ,,;rould not have 
been obliged to pay if the said Fitch & Boynton had per-
formed the same in October, 1863, when the last timber was 
furnished. 

Sixthr---That the non-performance of the contract was 
willful, and the said Fitch & Boynton had the contract tim-
ber on hand at several times during the months of April, 
May and June, in the year 1863, and deliberately, for gain, 

30 sold the same at an advance of from ten to fifteen cents per 
foot over the price mentioned in the contract, and thereby 
realized about $8,000 more than they would have realized 
by performing the contract. 

And there is error, also, in this, that the said judge over-
ruled the question to the said Brown, pro1)om1ded by the 
co11nsel of the said Brown, if the non-performance was any 
injury to him. 

And there is also error in this, that the said judge over-
40 ruled the question to the said Brown, propounded by the . 
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counsel of the said Brown: ",v as the failure to perform, a 
failure in a material point ? " 

And there is also error in this, that the said judge over-
rnled the question to the said Brown, proponnded by the 
counsel of said Brown : "Was it of any consequence to you 
that the 103,600 feet of timber were not furnished?" 

And there is also error in this, that the said judge over-
ruled the question propounded by the counsel of said Brown, 
to the said Brown: "Did you pay any more for what you 
bought than the price mentioned in the contract? " and the 10 
answer of said Brown thereto, to wit : " I paid from two to 
twelve cents per foot for random lengths above what I was 
to have the dimension timber for ; some little I paid twenty-
two cents for." 

And there is error, also, in this, that the said judge over-
ruled the answer of said Bro,vn, to wit: " I bought timber 
of other parties." 

And there is also error in this, that the said judge over-
ruled the answer of said Brown to wit. "I bought one hun-
dred and twenty thousand feet of timber of Mr. Cook." 20 

And there is also error in this, that the saidjudge charged 
the jury that the defendant insists it was agreed that the 
timber delivered should go upon the contract . Brown says 
Fitch told me to take the sticks and allow what it was 
worth on the contract-I was not to allow in dimensions as 
it was but what it was worked down to. 

The plaintiff says within ten days from the time the con-
tract was made he t9ld Brown he could not get the timber, 
and that when he came he wanted timber and I give him 
such as I had. Never had any conversation with Brown 30 
about delivering timber under this contract. I never deliver-
ed [or calculated to deliver any of this timber under this 
contract. 

This is a question of fact purely. In determining it, it is 
necessary that the parties should have intended at the time 
that it should be delivered upon the contract. It is purely 
aquestion of intention of both parties. The intention of 
the defendant to get it if he could upon the contract is not 
sufficient. The plaintiff, Fitch, must have intended it should 
go upon the contract . 40 

9 
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If Fitch intended not to fulfil the contract and intended 
not to deliver any timber upon the contract, and aithongh 
he might be lia,b]e to an action for damages upon the con-
tract, (in which suit all questions as to legalit y of contract 
may be determined,) yet, as against such intention of 
Fitch, the intention of defendant to get the timber upon the 
contract if he eoulcl, is not sufficient. The delivery must 
have been understandingly on part of Fitch, that it was to-
go upon the contract in part performance. We hav e noth-

10 ing to do as to whether Fitch & Boynton ought to have 
performed that contract or not. 

If Fitch did not intend to perform it, and dicl not int end 
that any of the timber should go in part performance of the 
contract ·when it was delivered, then yon have no right to-
hold that it was deliver ed upon the contract, or because you 
may think Fitch & Boynton ought to hav e performed the 
contract, or did wrong in not performing it. To hold it was. 
delivered upon the contra.ct, the delivery in fact must have 
been made on fair intention of both parties that such was. 

20 the case, and also after the counsel for the said Brown stated 
his desire to except to that part of the said charge, unless 
the judge would also charge the jury what would be the law 
in case each party did not know the others intention, that 
the said judge refused to charge further or otherwise than he-
had charged. 

And there is also error in thi s, that the said judge, in the-
absence of counsel on each side, after the jury had retired 
and came into court and asked, whether if they struck out 
the item of sixty-six sticks, (June 15), it would bar an action 

30 for that by Fitch &- Boynton, instrncted the jury that that 
was an open question to be determined in any suit that Fitch 
& Boynton might bring; but if the conrt is right in allow-
ing the plaintiff to recover for any items that may have been 
furnished by Fitch & Boynton, not upon the contract, if such 
was the case, the result of that opinion would be to bar such 
recovery by Fitch & Boynton .in another snit, and did not 
explain to the jury that, if they strnck out the sixty-six 
sticks, Fitch & Boynton would be allowed the amount 
thereof in reduction of damages in any cross action Brown 

40 might bring for a breach of tlie eontract. 
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And there is also error in this, that on the trial of said 
cause, the said judge overruled and rejected legal and com-
petent evidence in the cause, which was offered by the said 
Brown; ·whereas, by the law of the land, the evidence so 
offered was legal and competent evidence in the cause, there-
fore, in this there is manifest error. 

And, also, there is error in this, to wit : that the judg-
ment aforesaid of the said Supreme Court, appears to have 
been given for the said Ai Fitch against the said Edward G. 
Brown, whereas, by the law of the land, the said judgment 10 
ought to have been given for the said Edward G. Brown 
against the said Ai Fitch, therefore, in this there is manifest 
error. 

And the said Edward G. Brown prays, that the said judg-
ment of the said Supreme Court, for the errors aforesaid, 
and for other errors in the record and proceedings aforesaid 
being, may be reversed, annulled and altogether holden for 
naught, and that he may be restored to all things which he 
hath lost by occasion of the said judgment. 

ROBERT GILCHRIST; 20 
Att'y for ancl ef Ooiinsel ioitli Plcwntijf in Error. 

The following are the exhibits referred to in the foregoing 
bill of exceptions : 
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(EXHIBIT 1.) 

MR. E. G. BnowN, in acc't citrrent witli A . I. Fn oH. 

DR. 6 
1863. ~ r n I~ .___..:::::._Y'=- ----.!/,rr. June 2. To 301 Spruce Pile s, 13,120 y{) 

feet ................ 7½c $984 00 
" 11 Sprnce Piles, 444 ft. 5c 22 20 
" 5 " Refuse, 213 " 4c 8 52 
" ½ Insp ection . . . . . . . . . . . 8 61 

$1,023 33 10 
" 5 per cent Commission . . 51 17 

1,074 50 
15. " 66 Sti cks White Pine, 

5,719 feet ........... 25c 1,429 75 d " ½ Inspeetion ........... 3 58 
1,433 33 

July 28. " 469 Piles ..... . ... $6 50 3,048 50 
" 10 Logs ..... , ...... 14s. 17 50 CL 

" 25 lb. Rope .......... 20c 5 00 
3,071 00 20 

Aug. 3. " 89 Sticks Pine , 4,485 
feet ........... .... 25c 1,121 25 cl " ½ Measurement and exps. 3 31 

1,124 56 
Sept. 29. " 285 Piles ........ . $6 50 1,852 50 a 

" 21 Logs, ......... $2 00 42 00 
" 20 lb. Rope ......... 15½ 3 10 

1,897 60 
Oct. 12. " 59 Stick s Pine , 3,527 cl feet ............... 25c 881 75 30 ,, ½ :Measurement ........ 2 20 

883 95 
10 
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19. " 103 Sticks Pine, 5,876 
feet ............... 25c 1,469 00 

" ½ Measurement . . . . . . . . 3 67 

22. " 120 Sticks Pine, 6,376 
feet . . . . . . . . . . . . ... 25c 1,594 00 

" ½ Measurement . . . . . . . . 3 99 

10 Average due Aug. 24th. 

20 

30 

40 

Aug. 24. " Interest to Jan. 21, 1864, 
150 days ............. . 

1864. 
J an'y 21. " Balance .............. . 

1863. 
April 11. By 39 Sticks Pine, 2,619 

feet .. .. ... _ ...... . . 25c $654 75 
" ½ Measurement. . . . . . . . 1 63 

21. " 32 Sticks Pine, 2,054 
feet ............... 25c 

" ½ Measurement . . ..... . 

29. " 14 Sticks Pine, 833 ft. 25c 
" ½ Measurement ....... . 

June 6. " 
30. " 

Aug. 11. " 
Oct. 3. " 

Cash ............... . . 
" 

Average clue- July 20th. 

513 50 
1 28 

208 25 
52 

1,472 67 

1,597 99 

$12,555 60 

366 20 

$12,921 80 

$5,483 60 

656 38 

514 78 

208 77 
1,000 00 

800 00 
2,000 00 
2,000 00 

$7,179 93 
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July 20. " Interest to January 21, 
1864, 185 days ....... . 

1864. 
J an'y 21. " Balance ....... . 

[EXHIBIT 2.] 

258 27 

5,483 60 

$12,921 80 

JERSEY Crry, June 30, '63. 
Rec'd from Mr. E. G. Brown, eight hundred dollars, on 

acc't. 
A.I FITCH, 

Pr. GoRDON. 

[EXHIBIT 3.J 

10 

JERSEY CrrY, .Aug. 11, '63. 
20 Rec'd from E. G. Brown, pr. Mr. E. H. Sisson, two thou-

sand dollars, on acc't. 
.AI FITCH, 

$2,000. Pr. GoRDON. 

[EXHIBIT 4.J 
JERSEY CrTY, Oct. 3, '63. 

Rec'd from Mr. E. G. Brown, two thousand dollars, on 30 acc't. 
.AI FITCH, 

$2,000. Pr. GoRDON. 
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