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In Chancery of New Jersey

N

J. Morgan Holloway,
Complainant,

u. yOn Bill to
Frank Hendrick and Katherine Foreclose.

Edson Mumfor d Hendrick,
Defendants.

7

Amended Notice of Appeal.

The defendants, Frank Hendrick and Katharine
Edson Mumford, hereby appeal from the final de-
cree made in the above entitled cause on February
9th, 1925, and from the whole and every part there-
of, and from the order denying an application for
a new trial made and filed February 16th, 1925,
to the Court of Errors and Appeals in the Last
Resort in All Causes.

Dated, February 11th, 1925.

EUGENE M. GREGORY,
Solicitor for and of Counsel
with Defendants.

1 conceive there is a good cause for appeal in
the above entitled cause.

EUGENE M. GREGORY,
Of Counsel with Defendants.
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Petition of Defendants.

NEW JERSEY COURT OF ERRORS & APPEALS.

Between

J. Morgan Holloway,
Complainant-Appellee,

and

Frank Hendrick and Katharine
Edson Mumford Hendrick,
Defendants-Appellants.

J

To the Honorable the Court of Errors and Ap-
peals in the Last Resort in All Causes:

The petition of Frank Hendrick and Katharine
Edson Mumford Hendrick, the appellants in the

above entitled cause, respectfully shows that:

1. Petitioners find themselves aggrieved by a
final decree made in the Court of Chancery by
his Honor Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date February 9th,
1925, in a certain cause in said Court of Chancery
wherein the said J. Morgan Holloway was com-
plainant and the said Frank Hendrick and Kath-
arine Edson Mumford Hendrick were defendants,
in this respect, to wit, that the said decree ad-
judges that all the mortgaged premises, more par-
ticularly described in the Bill of Complaint, and
covered by the mortgage now held by J. Morgan
Holloway, Complainant, against the property of
Frank Hendrick, and Katharine Edson Mumford
Hendrick, Defendants, dated the 29th day of April,
1920, be sold to raise and satisfy the sum of Ten
Thousand ($10,000) Dollars with interest from
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. Petition of Defendants.

April 29th, 1923, to the date of the decree, with
complainant’s costs and search fees, and that the
sum of Eleven Thousand and Seventy ($11,070)
Dollars is.due to the complainant on said mort-
gage, and orders the sale of the said mortgaged
premises and the payment of the surplus into
Court, and adjudges that the defendants Frank
Hendrick and Katharine Edson Mumford Hen-
drick stand absolutely debarred and foreclosed of
and from all equity of redemption, of, in and to
the said mortgaged premises when sold by virtue
of the decree, and adjudges that the sum of $750
be allowed and paid to the Solicitors of the Com-
plainant as counsel fees and that the same be in-
cluded in the tax bill of costs.

And petitioners appeal from the decree of the
Chancellor which decrees as aforesaid, upon the
ground that the same 1is erroneous in that

1. That the bill of complaint upon which said
decree is made fails to set out an equitable cause
of action.

2. That there was a defect of parties defend-

ant.

3. That the complainant had an adequate rem-

edy at law.

4. That the Court was without jurisdiction to
render the said decree because the bill of com-
plaint and the evidence failed to make out an
equitable cause of action, in that it appeared that
the mortgagor, after giving a mortgage, sold part
of the mortgaged premises to one of the defend-
ants for a valuable consideration, and that the
residue had not been sold nor was insufficient to
satisfy the mortgage, but had, on the contrary,
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Petition of Defendants.

been released, by a holder of the mortgage with
notice of the purchase.

5. That the Court had no jurisdiction to make
said decree on the ground that by doing so it de-
prived the defendants of their right to a trial by

jury.

6. That all the matter admitted as evidence for
the Complainant by the Court was inadmissible
both from incompetency and from lack of proper
proof and competent and admissible matter of-
fered in evidence by the Defendants sufficient to
disprove the case of the Complainant as alleged in
the Complaint and admitted as proof by the Court
was excluded by the Court and the decree consti-
tutes depriving the defendants of their property

without due process of law.

7. That there was no evidence before the Court
upon which the Court could predicate a finding
that a bond recited in the Complaint was ever
executed or delivered or that any consideration

therefor was ever paid.

8. That there was no evidence before the Court
upon which the Court could predicate a finding
that the mortgage recited in the complaint was
ever executed or delivered or that any considera-

tion therefor was ever paid.

9. That there was no evidence before the Court
upon which the Court could predicate a finding
that a deed dated July 1st, 1920 conveying three
lots to the defendant Frank Hendrick was ever

executed.

10. That there was no evidence before the
Court upon which the Court could predicate a
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finding that a release of mortgage as to any lots
was ever executed or any consideration therefor
paid.

11. That there was no evidence before the
Court upon which the Court could predicate a
finding that H. J. Hapgood executed an assign-
ment of a mortgage on the premises or that any
consideration therefor was paid or that such a

mortgage was assigned to the complainant.

12. That there was no evidence before the
Court upon which the Court could predicate a
finding that the complainant is a stranger to all
the transactions or any of them antecedent to
the date of the purported assignment to him of
a mortgage.

13. That there was no evidence before the
Court upon which the Court could predicate a
finding that the complainant is bound only by such
notice as the record gives.

14. That there was no evidence before the
Court upon which the Court could predicate a
finding that the defendants had actual notice of
the mortgage set up in the bill of complaint.

15. That there was no evidence before the
Court upon which the Court could predicate a
finding that there was a deed from Mountain
Lakes, Inc. to Hendrick.

16. That there was no evidence before the
Court that there was any release of mortgage be-
tween a releasor and mortgagor or otherwise.

17. That there is no law which justifies the
consideration of the original of an acknowledged

instrument as evidence of the making, execution
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Petition of Defendants.

or delivery thereof without other proof than of
the acknowledgment, unless duly certified under
the seal of an officer who was in fact duly quali-
fied to take such acknowledgment to have been

duly acknowledged before him.

18. That there was evidence before the Court
which obliged the Court to find that the purport-
ing Foreign Commissioner of Deeds of the mort-
gage dated April 29th, 1920, of the assignment of
the same date to Hackensack Trust Company, of
the deed dated July 1st, 1920, of the release, and
of the assignments from H. J. Hapgood to com-
plainant’s grantor Mountain Lakes, Inc. was not
qualified to take acknowledgments of such instru-
ments or to certify thereto or to affix an official
seal to such certificates.

19. That there is no law which justifies a find-
ing that an instrument was made, executed, and
delivered upon the evidence of a reference to an
instrument of a similar character in another in-

strument.

20. That there was no evidence before the
Court upon which the Court could predicate a
finding that the mortgage set up in the bill of com-
plaint and attempted to be proved is recited in the
deeds to the defendants.

21. That there is no law which justifies a find-
ing that actual notice was had of an instrument
not proved to have been made, executed, or de-
livered from a reference in another instrument to

an instrument of similar character.

22. That there is no law which justifies a find-
ing from a recital that a deed is taken subject to

a mortgage that the grantee knows of or admits
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the existence or validity of the mortgage or knows
its terms and conditions or agrees thereto or agrees
or assumes to pay it or that the property deeded
to him will be responsible for the payment and
satisfaction thereof.

23. That there was no evidence before the
Court upon which the Court could predicate of
finding that the defendants or either of them ac-
cepted title subject to the payment out of the
property deeded to them of the principal sum of
the mortgage set out in the complaint or any part
thereof.

24. That there was no evidence before the
Court upon which the Court could predicate a
finding that the defendants or either of them or
Mountain Lakes, Inc. regarded the deed from
Mountain Lakes, Inc. to Hendrick as good between
the grantor and grantee, without any acknowl-
edgment or otherwise, as a conveyance of title
from the grantor to the grantee.

25. That there was no evidence before the
Court upon which the Court could predicate a
finding that the defendants or either of them knew
that the deed from Mountain Lakes, Inc. to Hen-
drick was not duly acknowledged.

26. That there is no law which would prevent
or would have prevented the grantor of a defec-
tively acknowledged or improperly recorded deed
from giving to a subsequent grantee by a duly ac-
knowledged and properly recorded deed superior
title to that conveyed by the deed not duly ac-
knowledged but recorded improperly at an earlier
date.

27. That there is no law which justified a find-

go

40



20:

30

40

8
Petition of Defendants.

ing from the absence of evidence that anyone has
questioned a grantee’s title that the grantee has
received good title as against third parties or the

grantor.

28. That there is no law which justifies the
finding from the absence of question by anyone
except certain third parties prejudiced thereby of
the effect as a valid release between the mortgagor
and a releasor of a release of mortgage without
acknowledgment that the release was valid as an
instrument in derogation of the rights of those or
other third parties.

29. That there is no law which justifies a find-
ing that by a pleading of a deed and a release of
mortgage in his bill of complaint the complainant
admits that at any time he had notice of them.

30. That there is no law which justifies a find-
ing from a pleading by a complainant of a deed
and a release of a mortgage that they were either

made, executed, or delivered.

31. That there is no law which justifies a find-
ing from an admission by the complainant that he
had notice of a deed and a release of mortgage
that either was valid as against the defendants.,

32. That there is no law which justifies a find-
ing that any reason for a demand that the orig-
inals of instruments purporting to be recorded is
necessary to make the originals the only evidence.

33. That there was no evidence before the

Court upon which the Court could predicate a find-
ing that it is not apparent from anything in the
case why the record of the instruments mentioned
and the various assignments through which the
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mortgage came into complainant’s ownership
would not have been sufficient.

34. That there was no evidence before the
Court upon which the Court could predicate a
finding that the complainant did produce all the
original instruments except the release.

35. That there is no law which justifies a find-
ing that a release of mortgage was not in the com-
plainant’s possession at the time of the trial from
a presumption based upon the gratuitous suppo-
sition that it was executed and delivered to the

mortgagor.

36. That there was no evidence before the Court
upon which the Court could predicate a finding
that all the instruments purporting to be originals
of the instruments mentioned in the bill of com-
plaint were not at the time of the trial in the com-

plainant’s possession.

37. That there was no evidence before the
Court upon which the Court could predicate a
finding that a release of mortgage was executed
and delivered to Mountain Lakes, Inc.

38. That there was no evidence before the
Court upon which the Court could predicate a
finding that the release was proved by the admis-
sion in evidence of a certified copy of the record.

39. That there was no evidence before the
Court upon which the Court could base the finding
that the defendants made no objection to the
admission in evidence of a certified copy of the

record.

40. That there is no law which justifies a find-
ing that the admission in evidence of a certified
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copy would be other than detrimental to a defense
set up by the defendants where the production of
the originals has been duly demanded and the
defense is that the instrument was not duly
acknowledged and never made, executed, or de-

livered.

41. That there was no evidence before the
Court upon which the Court could predicate a
finding that the mortgage expressly stated that the
mortgage is to cover a house on the lots contracted
to be purchased by the defendant, Frank Hendrick
and sought to be foreclosed.

42. That there is no law which justifies a find-
ing that the holder of a mortgage after release
of that part of the mortgaged land retained by the
owner may foreclose the original mortgage against
the remaining land and a house upon it not in
existence at the date of the original mortgage.

43. That there is no law which justifies a find-
ing that a mortgage reciting that the mortgaged
lands contain a house may be foreclosed against
owners of part of the land and a house upon that
part by virtue of that recital when it is established
that the recital was false at the date.of the mort-

gage’
44. That there is no law which justifies a find-

ing that equities do not arise, in favor of the
owner of part of mortgaged lands and a house on
that part, against an assignee, of a mortgage falsely
reciting that the lands contain a house, placed on
the lands, after the date of a contract by the
mortgagor to sell the part of the lands and build
a house upon that part with certain specifications,

before any substantial performance under the con-
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tract, from the record of the contract of purchase
and sale and construction prior to the assignment
of the mortgage, when the contract discloses that
the recital in the mortgage that the land con-
tained the house was false and disclosed in con-
nection with the record of the deed to the owner
filed after the filing of the contract and before the
assignment of the mortgage that the contract had
not been performed, and the assignment purported
to be of a mortgage, upon the part of the lands
and the house on it, created by the release of the
rest of the lands by which the mortgage subject
to which the deed to the owner was taken was to

be satisfied.

45. That there was no evidence before the
*Court upon which the Court could predicate the
finding that the defendants contended that their
rights were that a mortgage of $10,000 should be
either placed on, satisfied out of, or remain an
obligation on the three lots and the house as it
was deeded to the defendant Frank Hendrick.

46. That there was no evidence before the
Court upon which the Court could predicate the
finding that the contract provided that a mort-
gage for $10,000 was to be a lien on the property
either prior to the performance of the contract
by the seller or prior to the conveyance to the

purchaser.

47. That there was no evidence before the
Court upon which the Court could predicate the
finding that Hapgood, the owner of the $15,000
mortgage, at the time he executed the release to
Mountain Lakes, Inc., had a right to have the
mortgage released as to the other property.

48. That there was no evidence before the

10
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Court upon which the Court could predicate the
finding that the defendant Frank Hendrick de-
manded of the owner of the mortgage of $15,000
that by the execution and delivery of a release he
make the mortgage a lien only on three lots or
that the mortgage was made a lien on the three
lots alone in compliance with such demand.

49. That there was no evidence upon which the
Court could predicate a finding that the defend-
ants were by the said release placed in the po-
sition with respect to the principal amount of the
mortgage in which they demanded they should
be placed or consented to or signified their con-
sent to the mortgage of $10,000 by payment of
interest or otherwise.

50. That there was no evidence before the
Court upon which the Court could predicate the
finding that the defendant Katharine Edson Mum-
ford Hendrick ever paid any interest or had any
knowledge of the payment of interest or that the
defendant Frank Hendrick acted as her agent.

51. That there was no evidence before the
Court upon which the Court could predicate a
finding that the defendant Frank Hendrick had
title to any part of the mortgaged premises after
July 12th, 1920.

52. That there is no law which justifies a find-
ing that a release by which a primary obligation
on one man’s property is made in whole or in
part an obligation upon another’s property does
not affect the latter’s rights injuriously.

53. That there was no evidence before the
Court upon which the Court could predicate the
finding that a settlement of the purchase price
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was had under the contract of purchase and sale
and construction in which the purchaser was al-
lowed $10,000 on account of the mortgage lien.

54. That there was no evidence before the
Court upon which the Court could predicate the
finding that the purchaser had any choice or op-
portunity for choice of terms of taking title or
ever was informed of the terms or conditions of
any mortgage upon the property contracted to be
sold to and constructed for him or ever waived
the due and full performance of the contract as
the condition precedent set up in the contract of
the obligation of any mortgage on the property
sold.

55. That there was no evidence before the
Court upon which the Court could predicate a
finding that the contract of purchase and sale and
construction had bteen substantially performed.

56. That there wasno evidence before the
Court upon which the Court could predicate a
finding that any consideration existed at any
time for the payment by the purchaser of any
part of the sum of $10,000 over and above the
amount paid.

57. That there wasno evidence before the
Court upon which the Court could predicate the
finding that the defendants or either of them ever
agreed to pay more than the sum paid by the
purchaser for the property as it existed.

58. That  there wasno evidence before the
Court upon which the Court could predicate the
finding that the defendants or either of them re-
tained from the consideration which moved from
them on their purchase a sufficient sum to pay
the principal of the mortgage or any part thereof.
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Petition of Defendants.

59. That there was no evidence before the

Court upon which the Court could predicate a
finding that the evidence does not support the
claim that the defendants, because of the failure
to construct a house according to the contract,
owe nothing on the mortgage.

60. That there was no evidence before the
Court upon which the Court could predicate the
finding that under his contract the defendant
Ftank Hendrick was to take title subject to a
mortgage which Mountain Lakes, Inc., was to se-
cure on the property before conveying to Hen-
drick which mortgage was executed by Mountain
Lakes, Inc., to North Jersey Title Insurance Com-
pany before the construction of the house was
begun.

61. That there was no evidence before the
Court upon which the Court could predicate the
finding that the mortgage contracted to be given
was not to be a purchase money in part payment
for complete performance of the contract of pur-
chase and sale and construction.

62. At the time of the drawing of this petition,
appellants have been unable to secure a full
transcript of the testimony by reason of the fact
that appellants were applying for a rehearing
on the ground of newly discovered evidence. In
view of this situation, appellants respectfully re-
serve the right to add such other grounds of ap-
peal as might be disclosed by the record of the
case and to make such changes in the foregoing
grounds of appeal as may be shown to be neces-
sary by the transcript of the testimony.

63. The decree of the Court adjudging that
eleven thousand and seventy ($11,070.00) dollars
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1s due to the complainant on a mortgage dated
the 29th day of April, 1920, and decreeing that all
the property mortgaged thereby more particu-
larly described in the bill of complaint and cov-
ered by the mortgage now held by the complain-
ant dated the 29th day of April 1920, be sold to
raise the said sum and that the defendants stand
debarred and foreclosed of and from all equity of
redemption, of, in and to the mortgaged premises
1s contrary to law and to the evidence and con-
trary to the course of equity of New Jersey in
that the mortgage thus decreed to be foreclosed
1s not the mortgage of the defendants or either
of them and appears in the complaint not to have
been signed or assumed by either of the defend-
ants and not to be security for a bond signed or
assumed or agreed to be paid by the defendants
or either of them but the bond of the com-
plainant’s intermediate grantor through its presi-
dent guaranteed by the complainant’s immediate
grantor secured by a mortgage theretofore al-
ready cancelled through merger in the hands of
the said president and in that this suit not being
one to decree a mortgage but to foreclose one
already existing and the undisputed evidence es-
tablishing the equitable right of the defendants to
the benefit of a foreclosure of lands not of the
defendants to satisfy the mortgage of April 29th,
1920.

4. That the Court abandoned and ousted itself

of jurisdiction by excluding evidence upon the
question of the execution of the instruments set
up in the bill of complaint and proceeding with-
out evidence as to their execution by excluding
evidence upon the question of performance by
Mountain Lakes, Inc., of its contract with the de-

iq
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fendant Frank Hendrick, by excluding evidence
of privity of North Jersey Title Insurance Com-
pany, complainant's grantor, with Mountain
Lakes, Inc.,, in a fraud upon the defendants, by
making assumptions and indulging presumptions
of fact without evidence, and by other rulings re-
moving from the issue the elements of proof of
a mortgage, consideration therefor, and the
equities between the parties.

65. That the complainant’s standing in equity
was lost by the failure and refusal of his grantor
and chief witness to respond to the subpoena
duces tecum calling for the production of papers
to be used by the defendants for the information
of the Court in cross examination and in evidence
and by the objections of his counsel to the ad-
mission of evidence by the defendants upon the
issues, and to cross examination of complainant’s
witnesses.

66. That the Court was without jurisdiction to
try the case and to make a decree in that Article
X, Section 53, of an act respecting the Court of
Chancery, Revision of 1902, empowering the
Court of Chancery to decree the sal6 of mort-
gaged premises and Article XII, Sections 95 and
96 of ah act respecting the Court of Chancery,
Revision of 1902, are invalid and in violation of
Article I, Part 7, of the Constitution of the State
of New dJersey, guaranteeing the right of trial by
jury, and in violation of Article IV, Section VIII,
Part 3, of the Constitution of the State of New
Jersey, guaranteeing against the passage of any
law impairing the obligation of contracts or de-
priving a party of any remedy for enforcing a
contract which existed when the contract was
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made, and in violation of the Fourteenth Amend-

ment to the Constitution of the United States,
guaranteeing against the passage of any law
abridging the privileges and immunities of citi-

zens of the United States, the depriving any per-

son of life, liberty, or property, without due
process of law, and the denial by a State to any 10
person within its jurisdiction of the equal pro-

tection of the laws.

Petitioner therefore prays that the said decree
of said Chancellor may be wholly reversed, set
aside and for nothing holden, and that petitioner
may have such other relief as to this Court shall
seem proper.

EUGENE M. GREGORY,
Solicitor for and of Counsel with Appellant. go

Answer to Petition of Appeal.
NEW JERSEY COURT OF ERRORS AND

APPEALS.
Between
J. Morgan Holloway,
Complainant-Respondent, On Appeal
From the
and *Court of 30

Frank Hendrick and Katherine Chancery-
Edson Mumford Hendrick,
Defendants-Appellants.

The answer of J. Morgan Holloway, the above-
named respondent, to the petition of appeal of
Frank Hendrick and Katherine Edson Mumford
Hendrick, the above-named appellants.

40



10

20

30

40

18
Bill of Complaint.

This respondent, not admitting the truth of all
or any of the matters in the said petition contained,
for answer thereto nevertheless admits that a de-
cree was on February 9th, 1925, made and entered
in the Court of Chancery of New Jersey, in the
above entitled cause, for the purposes in said peti-
tion named and as therein set forth; but as to the
substance and form of said decree this respondent
begs leave to refer thereto when the same shall be
produced.

This respondent is advised and believes that the
said decree is agreeable to equity; and he prays
that the same may be affirmed with costs to be
taxed in favor of this respondent.

GEORGE R. REACH,
Solicitor for Respondent.

Thomas G. Haight,
Of Counsel with Respondent.

Bill of Complaint.
(Filed January 14, 1924.)
IN CHANCERY OF NEW JERSEY.

TO THE HONORABLE EDWIN ROBERT
WALKER CHANCELLOR OF THE STATE OF
NEW JERSEY:

The Complainant, J. Morgan Holloway, of the
City of Jersey City, County of Hudson, and State
of New Jersey, respectfully shows:

FIRST.—That on or about the twenty-ninth day
of April, in the year of our Lord One Thousand
Nine Hundred and Twenty, Mountain Lakes, In-
corporated, a corporation of the State of New dJer-
sey, being indebted to the North Jersey Title In-
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surance Company, a Corporation of the State of
New Jersey, made, executed and delivered to it a
bond of that date, in the penal sum of Thirty Thou-
sand (130,060.00) Dollars, to secure the payment of
the sum of Fifteen Thousand ($15,000.00) Dollars,
said latter sum to be payable on the twenty-ninth
day of April, 1923, together with interest at the
rate of six per cent, per annum, to be paid semi-
annually,

SECOND.—To secure payment of the aforesaid
bond the said Mountain Lakes, Incorporated,
aforesaid, made, executed and delivered to the
North Jersey Title Insurance Company, aforesaid,
a mortgage of even date with said bond, thereby
conveying to it the land in fee hereinafter de-
scribed, on the express condition that such convey-
ance shall be void if payment shall be made in
accordance with the terms of said bond and mort-
gage, which said mortgage, having been first duly
acknowledged and certificate of acknowledgment
duly endorsed thereon, was recorded in the Clerk’s
Office of the County of Morris on the sixth day of
May, 1920, in Book R 8 of Mortgages for said
County, at Page 47, &«.

THIRD.—Said mortgaged premises are described
as follows:

“ALL those certain lots, tracts or parcels
of land and premises, hereinafter particu-
larly described, situate, lying and being in
the Township of Hanover, in the County of
Morris and State of New Jersey, and known
ancj described as lots Nos. 33, 34, 35, 36, 37,
38, 39, 40, 41, 42, 44, 46, Block T-1, as shown
on and in connection with a map of the
property of Mountain Lakes, Incorporated,
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C. O. Martindale, engineer, filed in the of-
fice of the Clerk of the County of Morris
July 15th, 1916; being more particularly
bounded and described as follows:

“BEGINNING at a stone monument set on
the Northerly side of Lookout Road at the
irregular intersection with Tower Hill Road;
thence (1) South 73' 23" West along the
Northerly side of Lookout Road, sixty and
sixty-four hundredths (60.64) feet to a stone
monument; thence (2) still along the North-
erly side of Lookout Road, South 71' 19"
West two hundred and seventy-eight and
seventy-five hundredths (278.75) feet to a
stone monument set on the dividing line be-
tween lots No. 32 and No. 34, Block T-I;

" thence (3) along said dividing line and an

extension thereof, North 15' 51" West three
hundred and seventy and twenty-three hun-
dredths (370.23) feet to a stone monument
set on the Northerly side of a new road
known as Mountain Way; thence (4) along
the Southerly side of Mountain Way, North
81' 18" East twenty-four and six tenths
(24.6) feet to a stone monument; thence (5)
still along the Southerly side of said Moun-
tain Way, South 87' 49" East one hundred
and eighty-eight and seventy-four hun-
dredths (188.74) feet to a stone monument;
thence (6) along the Westerly side of Tower
Hill Road, South 48' 42" East one hundred
and ninety-seven and eighty-nine hun-
dredths (197.89) feet to a stone monument;
thence (7) still along the Westerly side of
Tower Hill Road, South 34' 3" East one hun-
dred and nineteen and seventeen hun-
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dredths (119.17) feet to a stone monument
set at the intersection of Tower Hill Road
and Lookout Road; thence (8) along said
intersection, south 19' 40" West seventeen
and seventy-four hundredths (17.74) feet to
the point or place of Beginning.
“Containing house known as House H. H.”

FOURTH.—On or about the twenty-ninth day of
April, 1920, the North Jersey Title Insurance Com-
pany, aforesaid, assigned by Deed of Assignment
to H. J. Hapgood the mortgage in question, said
assignment being duly recorded in the Clerk’s
Office of the County of Morris on May 3rd, 1920, in
Book 39 of Assignments of Mortgages for said
County at Page 141 &c.

FIFTH.—On or about the twenty-ninth day of
April, 1921, H. J. Hapgood, aforesaid, assigned
by Deed of Assignment to the Hackensack Trust
Company, a Corporation of the State of New Jer-
sey the mortgage in question, said assignment
being duly recorded in the Clerk’s Office of the
County of Morris on May 4th, 1920, in Book 39 of
Assignments of Mortgages for said County, at Page
155, &c.

SIXTH.—Mountain Lakes, Incorporated, afore-
said, conveyed by Warranty Deed dated July 1st,
1920, to one, Frank Hendrick, the following de-

scribed property:

“ALL those certain lots, tracts or parcels
of land and premises, hereinafter particu-
larly described, situate, lying and being in
the Township of Hanover, in the County of
Morris and State of New Jersey, known as
Lots No. 34, 36, 38 Block T-1, containing
House No. H. H., as shown on a certain map
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entitled, ‘Map of Mountain Lakes,” by C. O.
Martindale, engineer, dated July 10, 1916,
filed in the office of the Clerk of the County
of Morris July 15, 1916, being more par-
ticularly bounded and described as fol-

lows:

“BEGINNING at a stone monument set on
the Northerly side of Lookout Road and dis-
tant South 71' 19" West one hundred and
twenty-eight and fifty-seven hundredths
(128.57) feet from a stone set on the North-
erly side of Lookout Road at the first angle
Westerly from Tower Hill Road; thence (1)
South 15' 51" East one hundred and eighty
(180) feet to a stone monument; thence (2)
South 71' 19" West one hundred and fifty
and eighteen hundredths (150.18) feet to a
stone monument; thence (3) South 15' 51"
East one hundred and eighty (180) feet to
a stone monument set on the Northerly side
of Lookout Road; thence (4) along the
Northerly side of Lookout Road, North 71
19" East one hundred and fifty and eighteen
hundredths (150.18) feet to the point or
place of Beginning,” said deed reciting that
the property was sold subject to the afore-
said mortgage, and which said deed was
duly recorded in the Clerk’s Office of the
County of Morris on the ninth day of July,
1920, in Book G-26 of Deeds for said County,
at Page 138.

SEVENTH.— Frank Hendrick and Katharine
Edson Munford Hendrick, his wife, by Warranty
Deed dated July 14th, 1920, conveyed to Lillian E.
Eason, the following described property:
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“ALL those certain lots, tracts or parcels
of land and premises, hereinafter particu-
larly described, situate, lying and being at
Mountain Lakes, in the County of Morris
and State of New Jersey, and more particu-
larly described as lots No. 36, 38, and 40 in
Block T-1, containing house known as House
No. H. H., as shown on a certain map entitled
‘Map of Mountain Lakes,” by G. 0. Martin-
dale, engineer, dated July 10, 1916, and filed
in the office of the Clerk of Morris County,
July 15, 1916, said deed reciting the same
was conveyed subject to a mortgage of $15,-
000.00, being the mortgage aforesaid.

Said deed was duly recorded on the 15th
day of July, 1920, in Book E-26 of Deeds
for the County of Morris, at Page 195 &c.”
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EIGHTH.—Lillian E. Eason, by Warranty Deed
dated July 14th, 1920, conveyed to Katharine Edson
Mumford Hendrick wife of Frank Hendrick, the
following described property:

“ALL those certain lots, tracts or parcels
of land and premises, hereinafter particu-
larly described, situate, lying and being at
Mountain Lakes, in the County of Morris
and State of New Jersey, and more particu-
larly described as lots 36, 28 and 40, in Block
T-1, containing house known as House No.
H. H., as shown on a certain map entitled
‘Map of Mountain Lakes,” by C. 0. Martin-
dale, engineer, dated July 10, 1916, and filed
in the office of the Clerk of Morris County
July 15, 1916, The said deed reciting that
same was conveyed subject to a mortgage
of $15,000.00, being the mortgage aforesaid.
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Said deed was duly recorded on the-15th day
of July, 1920, in Book E-26 of Deeds for the
County of Morris, at Page 198.”

NINTH._ That the Hackensack Trust Company,
aforesaid, by Deed of Assignment dated the 22nd
day of November, 1920, assigned the aforesaid
mortgage to H. J. Hapgood, which said Deed of
Assignment was recorded on the 24th day of No-
vember, 1920, in Book 40 of Assignments for the
County of Morris, at Page 108.

TENTH.— On or about the 22nd day of Novem-
ber, 1920, the said H. J. Hapgood, upon the pay-
ment to him of the sum of $5,000.00 by Mountain
Lakes, Incorporated, aforesaid, by instrument of
release of mortgage, released the following prop-

erty from the lien of said mortgage,

“ATI, those lots, tracts or parcels of land
and premises situate, lying and being in the
Township of Hanover, in the County of
Morris and State of New Jersey, and known
and described as Lots Nos. 33, 35, 37, 39, 40,
41, 42, 44, 46 Block T-1, as shown and in
connection with the map of the property of
Mountain Lakes, Incorporated, C, 0. Martin-
dale, Engineer, filed in the Office of the
Clerk of the County of Morris, July 15th,
1916, being more particularly bounded and
described as follows:

“BEGINNING at a stone monument set on
the northerly side of Lookout Road at the
irregular intersection with Tower Hill Road,
thence (1) South 73' 23" west along the
northerly side of Lookout Road, sixty and
sixty-four hundredths (60.64) feet to a stone
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monument; thence (2) still along the North-
erly side of Lookout Road, South 71' 19"
West one hundred and twenty-eight and
fifty-seven hundredths (128.57) feet to a
stone monument set on the dividing line be-
tween Lots No. 38 and 40, Block T -1; thence
(3) along said dividing line and the lands
of Hendrick, North 15' 51" West one hun-
dred and eighty (180) feet to a stone monu-
ment; thence (4) along the lands of Hend-
rick, South 71' 19" West one hundred and
fifty and eighteen hundredths (150.18) feet
to a stone monument set on the dividing line
between lots No. 32 and 34 Block T -1; thence
(5) along the continuation of said dividing
line, North 15' 51" West one hundred and
ninety and twenty-three hundredths (190.23)
feet to a stone monument set on the North-
erly side of a new road known as Mountain
Way; thence (6) along the Southerly side of
Mountain Way, North 81' 18" Kast twenty
four and six tenths (24.6) feet to a stone
monument; thence (7) still along the South-
erly side of said Mountain Way, South 87
49" East one hundred and eighty-eight and
seventy-four hundredths (188.74) feet to a
stone monument; thence (8) along the West-
erly side of Tower Hill Road, South 48' 42"
East one hundred and ninety-seven and
eighty-nine hundredths (197.89) feet to a
stone monument; thence (9) still along the
Westerly side of Tower Hill Road, South 33'
3" East one hundred and nineteen and sev-
enteen hundredths (119.17) feet to a stone
monument set at the intersection of Tower
Hill Road and Lookout Road; thence (10)
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along»said intersection South nineteen de-
grees 40" East seventeen and seventy-four
hundredths (17.74) feet to the point or place
of Beginning, leaving lots No. 34, 36, and 38,
Block T-1 conveyed to Frank Hendrick, cov-
ered by the above mortgage, which has been
reduced to $10,000.00, and interest from Oc-
tober 29, 1920.” Said release of mortgage
was duly recorded on the twenty-fourth day
of November, 1920, in the Clerk’s office in
the County of Morris, in Book 22 of Releases,
for said County, at page 76.

ELEVENTH.— On or about the twenty-third
day of November, 1920, said H. J. Hapgood as-
signed to the North Jersey Title Insurance Com-
pany, aforesaid, the mortgage last above stated,
by Deed of Assignment, with a covenant thereto
that the amount due on said mortgage is the sum
of $10,000.00. Said Deed of Assignment, was duly
recorded in the Clerk’s Office in the County of
Morris on November 24th, 1920, in Book 40 of
Assignments of Mortgages for said County, at
Page 110,

TWELFTH—On or about the 4th day of Feb-
ruary, 1921, by Deed of Assignment, said North
Jersey Title Insurance Company, as aforesaid,
assigned to J. Morgan Holloway complainant here-
in, the said mortgage aforesaid, there being a
covenant in said assignment that the principal
sum due on said mortgage has been reduced to
the sum of $10,000.00. Said Assignment was
originally recorded in the Clerks Office of the
County of Morris on the 4th day of February, 1921,
in Book 40 of Assignments of Mortgages, for said
County, at Page 151, but owing to an error in
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the name which was corrected, was re-recorded
in the Clerk’s Office of the County of Morris on
the 15th day of March, 1921, in Book 40 of As-
signments of Mortgages, for said County, at Page
483.

THIRTEENTH.—That Complainant has received
no part of the principal sum of $10,000.00. due on
said mortgage, and the interest on said mortgage
1s due and unpaid since the 29th day of April,
1923.

FOURTEENTH.—That Complainant is without
adequate remedy in the courts of law therefore

prays:

A. That Frank Hendrick and Katharine Edson
Mumford Hendrick, who are the defendants in
this suit, may answer to this Bill of Complaint
and each statement therein contained.

B. That an account may be taken of the
amount due on complainant’s mortgage.

C. That the defendants, or one or both of them,
may be decreed to pay complainant the amount
so found due with interest and costs, at a short
day to be appointed by this Court, and that in
default of said payment, they and each of them
be debarred and foreclosed from all equity of
redemption in said mortgaged lands; or

D. That a decree be made for the sale of the
mortgaged premises to raise and pay to the Com-
plainant the amount so found due on his mort-
gage with interest and costs.

E. That a Receiver be appointed to collect the
rents of said premises pending the foreclosure.

40
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F. That a writ, or writs of subpoena, may issue
commanding such defendants to answer this bill
of complaint and to abide by such decree as this
Court may make in the premises.

GEORGE R. BEACH,
Solicitor for and of Counsel with Complainant.

Amended Answer to Bill of Complaint in
Suit to Foreclose a Mortgage.

IN CHANCERY OF NEW JERSEY.

Between

J. Morgan Holloway,
Complainant,

and r

Frank Hendrick and Katharine
Edson Mumford Hendrick,
Defendants.

The defendants, Frank Hendrick and Katharine
Edson Mumford Hendrick, of the City of New
York, State of New York, answering the complaint
of J. Morgan Holloway, respectfully show:

FIRST.—The defendants deny the allegations
of the first paragraph of the complaint.

SECOND.—The defendants deny the allega-
tions of the second paragraph of the complaint.

THIRD.—The defendants deny that the prem-
ises described in the third paragraph of the
complaint were mortgaged byi Mountain Lakes,
Incorporated, to North Jersey Title Insurance
Company, April 29th, 1920, or at any other time.
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The defendants deny that on April 29th, 1920, the
premises described in the third paragraph of the
complaint contained a house known as H. H. or
any house or building whatsoever. The defend-
ants deny that on April 29th, 1920, Mountain
Lakes, Incorporated, owned or had the right to
convey or mortgage lots Nos. 34, 36, and 38,
Block T-1 alleged in the third paragraph of the
complaint to be a part of the premises alleged to
have been mortgaged. The defendants allege
that on the 18th day of March, 1920, Mountain
Lakes, Incorporated, sold a