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Notice of Appeal. 

NOTICE OF APPEAL. 
Filed April 22, 1920. 

To Edward I. Berry, Esq., and Lewis Starr, Esq., Attorneys of 
Plaintiff. 
PLEASE TAKE NOTICE that the defendant, Public Service Rail-

way Company, appeals to the Court of Errors and Appeals from 
the whole -0f the judgment entered in this cause in favor of the 
plaintiff and against the defendant, Public Service Railway Com-
pany. 

Dated April 22nd, 1920. 

FRANK BERGEN, ___ _ 
Attorney of Defendant, 

10 

Public Service Railway Company. 20 

Service acknowledged this 22nd day of April, 1920. 
EDWARD I. BERRY, 

Attorney for Plaintiff. 

'I 

30 

40 
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Grounds of Appeal. 

GROUNDS OF APPEAL. 

New Jersey Court of Errors and Appeals 

iBOROUGH OF MERCHANTVILLE, 

Pla,intiff-Re'spondent, 

vs. 
(CAMDEN & SUBURBAN RAILWAY COMPANY), 

and PuBLIC SERVICE RAILWAY Co'MPANY, 
Defendant-Appellant. 

Action a.t Law. 

Grounds of 
Appeal. 

20 The appellant, Public Service Railway Company, states tht~ 
following grounds of appeal in this case: 

1. The Trial Court before whom the cause was tried with-
out a jury found for the plaintiff, the Borough of Merchantville, 
and against the appellant, Public Service Railway Company, in-
stead of finding for the appellant, although requested so to do. 

2. The Trial Court before whom the cause was tried with-
out a jury found in favor of the plaintiff, the Borough of 
Merchantville, instead of finding in favor of the appellant, on 
one or more of the grounds which the appellant requested in 

30 writing, as he ought to have done. 
3. The Trial Court found in favor of the plaintiff, the 

Borough of Merchantville, against the appellant, Public Service 
Railway Company, for oost of the paving between the rails and 
between the tracks and outside of the outer rails for both tracks 
from Center street in the Borough of Merchantville west to tho 
borough line, instead of limiting the finding to the cost of the 
paving for the south track described in the ordinance on which 
the suit is founded, although requested :so to do. 

4. The Trial Court found in favor of the plaintiff, the Borough 
40 of Merchantville, and against the defendant, Public Service 

Railway Company, for the sum of $35,827.56, when under the 
law and the evidence in the case any finding at all in favor of 
the plaintiff should have been limited to one-half of that sum. 



3 

Summons. 

5. The finding of the Trial Court and the judgment thereon were contrary to the law and the evidence. 
6. The judgment is in divers other respects contrary to law. 

FRA K BERGEN, Attorney for Public Service Railway Comparvy, Appellant. 

SUMMONS. 

THE STATE OF NEW JERSEY to the Camden and Sub-
urban Railway Company and Public Service Rail-(sEAL) way Company: 
You ARE SUMMONED to answer the annexed com-

plaint of the Borough of Merchantville, in an action at law in the Supreme Court, and take notice that unless you file 
your answer to said complaint, with the Clerk of the Supreme 
Court, at Trenton, within twenty days after service upon you of 
this writ and the annexed complaint, the plaintiff may proeeed in the suit, and judgment may be entered against you. 

WITNESS, WILLIAM S. GuMMERE, Chief Justice of the Supreme Court, at Trenton, this 30th day of November, 1917. 

EDWARD I. BERRY, 
Attorney. 

WILLIAM C. GEBHARDT, 
Clerk. 

JO 

20 

30 

40 
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Complaint. 

COMPLAINT. 

Filed Dec . . 5, 1917. 

New Jersey Supreme Court 
CAMDEN COUNTY. 

BOROUGH OF MERCHANTVILLE, 
Plaintiff, . 

vs. 
CAMDEN & SUBURBAN RAILWAY COMPANY and 

PUBLIC SERVICE RAILWAY COMPANY, 
Defendants. 

Action at Law. 

C oniplaint. 

The plaintiff, a municipal corporation organized under the laws 

-0f the State of New Jersey, says: 
1. The defendant, Camden & Suburban Railway Company, 

hereafter called '' Suburban Company,'' is a corporation organ-
ized under the General Tractio;n Act -of the State of New Jersey. 

2. · The defendant, Public Service Railway Company, here-
after called '' Public Service Company,'' is a corporation organ-
ized under the General Corporation Act of the State of New 

30 Jers~y. 
3. Some time in the year 1900 the Suburban .Company pre-

s·ented to the Borough Council of the plaintiff an application for 
P,ermission to build, construct, operate and maintain a street 
railway on Maple avenue, in the said borough, according to law. 

4. Pursuant ·to said application, Borough Council of said 
borough, on the 18th day of December, 1900, adopted an ordi-
nance entitled, "An ordinance granting consent and permission to 
the Camden & Suburban Railway Company to build, construct, 

40 maintain and operate a street railway for passenger and mail 
service on the public road known as the Moorestown and Cam-
den turnpike, and also as Maple avenue, in the Borough of Mer-
chantville and County of Camden.'' 

5. After the passage of said ordinance, the said Suburban 
Company accepted the same, as required by law, and proceeded 
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Complaint. 

to lay the tracks and operate a street railway, in accordance with 
the terms thereof. 

6. One of the provisions of said ordinance adopted December· 
18, 1900, is as follows : 

'' And be it ordained that immediately upon the building "and construction of said railway, said The Camden .and ~O "Suburban Railway, shall pave between the rails and be-" tween the tracks with rubble pavement, using the stones "now constituting the rubble pavement on said road, with ''what additional stones may be necessary, which addi-' 'tional stones are to be of the best quality, and said pave-'' ment to be laid so as to make the nearest square and '' even-faced pavement that can be made from said stones; '' and that immediately, and for a distance of three feet on '' the outside of both the North and South tracks, said The '' Camden and Suburban Railway Company shall construct "a Macadam pavement of not less than eight inches in "depth, the lower course to be of rubble and the upper 20 '' course to be of trap rock, and to be thoroughly co-µi-'' pacted, bound and finished in a manner similar to the '' sixteen feet of trap rock Macadam pavement as herein-'' after provided, which said rubble and Macadam pave-. "ment (referring to the three foot pavements on the outer-"most side of each track) the said Company is at all times "to keep in first-class repair and condition satisfactory to '' Borough Council, and wheneve~, after five years from the '' passage of this ordinance, such remaining sections of the "Moorestown Pike or Maple Avenue not required py this '' section to be paved by said The Camden and Suburban "Railway Company shall be paved under the direction 30 '' and at the expense of said Borough from the curb on '' each side to within three feet of the outermost rails with '' any other improved pavement, the said Company shall '' within sixty days after notice by said Council, pave be-" tween the tracks and between the rails of said railway, '' and three feet on the outside of both North and South '' tracks with such other improved pavement as said Bor-'' ough Council shall direct, and shall keep the same in '' repair· under the direction of said Borough Council, and '' that in case said Railway Company shall fail to comply "with such notice, the said paving may be done by said "Borough Council as aforesaid at the expense of said 40 
"Company.'' 

7 • After the passage of said ordinance and the acceptance 
thereof by the Suburban Company, the laUer did pave between 
the rails and between the tracks with rubble pavement, using 
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Complaint. 

the stones then constituting the existing rubble pavement on the 
road, with additional stones necessary therefor, and did also, for 
a distance 0£ three feet on the outside of both north and south 
tracks, construct a macadam pavement, in accordance with the 
provisions of said ordinance. 

10 8. On May 2, 1904, said Suburban Company, by lease duly 

20 

30 

40 

executed and recorded in the Register's Office of Camden County 
in Book 285 of Deeds, page 41, leased all of its property and 
franchises, including the rights acquired by said ordinance, to 
the South Jersey Gas, Electric and Traction Company, hereafter 
called '' Traction Company,'' and the said Traction Company 
acquired the rights conferred upon the Suburban Company by the 
ordinance aforesaid, and by the acceptance of said lease, becam~ 
bound and obligated to perform and keep all of the promises, 
covenants and conditions contained in said ordinance with rela-
tion to the paving of said Maplo avenue, as aforesaid. 

9. By sundry conveyances, the rights conferr~d by said ordi-
nance, and acquired by said Suburban Company and said Trac-
tion Company, were transferred and conveyed to the defendant, 
Public Service Company, which defendant, prior to the 15th of 
November, 1915, became and was obliged to ke,ep and perform all 
of the terms and conditions of said ordinance in relation to and 
growing out of the improvement and repa:vement of said Maple 
avenue. 

10. By virtue of the leases and conveyances above mentioned, 
all the rights acquired by the Suburban Company, by virtue of 
the ordinance adopted December 18, 1900, are now vested in and 
exercised by the said Public Service Company, which company, 
as between it and the said Suburban Company, is obliged to 
carry out and perform all the terms and conditions of said ordi-
nance, but, S·O far as the rights and interests of the plaintiff are 
concerned, the said Suburban Company and said Public Service 
Company are jointly liable for, and are obliged to perform the 
terms and conditions of said ordinance. 

11. In the month of November, 1915, tho Borough Council of 
s~id borough determined to pave the entire length of Maple 
avenue from curb to curb in said borough, with an improvfld 
pavement, and on or about. the 15th day of November, it was 



7 

Complaint. 

agreed, between the said borough and said Public Service Com-pany, as follows: 
"The Borough of Merchantville proposes to have Maple "Avenue thr ough its entire length paved with an improved '' pavement, having the assistance therein of the state and "county, which both make appropriations toward the same, '' and over ,vhich they have certain supervision. The Pub-" lic Service Railway Company, as lessee, occupies a por-'' tion of said avenue with its double track street railway. '' There have been certain controversies between the bor-" ough and the company as to the company's paving obli.-' 'gations. To facilitate the improvement proposed, both "borough and company have agreed that so far as the "pavement is concerned from Center Street eastward, "there is no dispute as to the obligation of the company "to repave as is required in the ordinance granting con-'' sent to the Camden and Suburban Railway Company, "dated December 18, 1900, known as the 1900 ordinance. '' Such paving is to be considered as done under the direc-" tion and at the expense of borough from curb to curb, "notwithstanding the above recited facts. ·while t;he pav-' 'ing is to be from curb to curb, a portion of that only is '' to be solely at the expense of the borough, the remaining " portion being contiibuted to by state and county as '' aforesaid. 

'' So far as that portion of the paving west from Cen-" ter Street, dispute is still open as to the obligation of '' the company. The borough, in the same manner and '' assisted in the same way, proposes to do this paving also "and claims a liability on the part of the company to con-'' tribute thereto. It is agreed that the same stipulation "as to a recognition of the paving being under the direc-"tion and at the expense of the borough and from curb to '' curb shall apply also to this paving in any legal action '' which may be taken by the borough to enforce payment. '"In such paving the specifications are to be so drawn that '' on both sides of each rail in the tracks of railway there "is to be laid two rows of standard granite blocks. 
'' When such paving, done in the manner aforesaid, is "completed, it shall be deemed to have been done in ac-'' cordance with ·the requirements named in Sect. 6 of the '' aforesaid ordinance.'' 

12. The said borough had specifications prepared as to the character of said improved pavement, and caused same to be 
served upon the said defendants, to which was attached a notice, requiring them to pave that portion of said street for which they 

2J 

30 

40 
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were liable under the terms of said ordinance of 1900 within 

sixty days, as provided by the terms thereof, in accordance with 

said specifications, and the said defendants were also notified 

that upon their failure to comply with such notice, the paving 

would be done by said borough at the expense of the defendant, 

10 but, notwithstanding the terms of said ordinance and said notice, 

the saia defendants have refused and neglected, within sixty days 

after said notice, or at any time thereafter, to pave between the 

tracks and between the rails, and three feet on the outside of both 

north and south tracks, with such improved pavement as was 

20 

30 

40 

directed by said Borough Council. 
13. Whereupon, the said plaintiff has been obliged to cause 

said paving to be done at the expense of said companies, and has 

been required to expend a large sum of money, to wit, the sum of 

$49,126.78, in doing the paving for which the said defendants 

became obligated, pursuant to the terms of the ordinance afore-• 

said. 
14. Plaintiff is, therefore, entitled to recover from the said 

defendants the cost and expense to which it has been put in doing 

said work, as required by the terms of said ordinance, to wit, the 

sum of $49,126.78. 
15. Plaintiff claims damages against the said defendants in 

the sum of $55,000. 
EDWARD I. BERRY, 

Attorney of Plaintiff. 

Service of within summons and complaint acknowledged this 

5th day of December, 1917. 
FRANK BERGEN, 
Attorney of Defendant. 



Answer of Camden and Suburban Railway Company. 

ANSWER OF CAMDEN AND SUBURBAN RAILWAY 
COMPANY. 

Filed Dec. 24, 1917. 

Camden & Suburban Railway Company, a. corporation of the 
State of New Jersey, one of the defendants, whose principal of- ;1,0 
fice is at 301 Market street, in • the City of Camden, 0,o,unty of 
Camden and State of New . Jersey, separately answering . says 
that: 

FrnsT DEFENSE. 

1. It admits the first paragraph, 
2. It denies the second paragraph. · Defendant, Public . Service 

Railway Company, is a corporation duly organized under the 
said Traction Act, which is entitled, '' A:µ act to authorize the ·20 
formation of traction companies for the construction and opera~ 
tion of street railways, or railroads . operated as street. railways, 
and to regulate the same,'' approved_ March 14, 1893,. and found 
in pamphlet laws of that year, at page 302. ·A '! 

3. It admits the third paragraph, and also the fourth, . fifth, 
sixth, seventh and eighth paragraphs. 

4. It admits the transfer and assignment,. by means of a lease, 
of the property and franchises of this defendant, so that they/ 
became vested in Public Service Railway Company, as stated.1n 
the ninth paragraph, all of which was done under and by virtue of 
the provisions of the a~oresaid traction act, and that any. ·obliga-
tion that otherwise would have rested upon this defendant' there-
by became the obligation of Public Service Railway Company, 
and this defendant by law was relieved therefrom. It neither 
admits nor d.enies, inasmuch as it 'ha~ no knowledge ·concerning 
the same, what obligation, if anY rests upon said Public ·service 
Railway Company growing out of the improying and repaving 
of Maple .avenue. · 

5. It admits the matters and things stated and set out in the 
tenth paragraph, except as to any obligation of this defendant 
jointly with Public Service Railway :i Company, and avers that 
~nder th~ facts as stated in the preceding paragraph the liabil~ty, 
1£ any, with regard to the matters and things stated in said com-

'40 
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Answer of Camden and Siiburban Railway Company. 

plaint, accruing to the plaintiff is limited to and against only de-
fendant Public Service Railway Company. 

6. It neither admits nor denies the matters contained in the 
eleventh paragraph, as it is without any knowledge thereof. 

7. It neither admits nor denies the matters contained in the 
lO twelfth paragraph, except that it denies that any notice was 

served upon this defenadnt, and it admits that this defendant has 
not done any of the paving in said paragraph named. 

8. It denies the thirteenth and fourteenth paragraphs. 

SECOND DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. 

20 2. That by reason of the provisions of the general Traction 

30 

Act entitled, '' An act to authorize the formation of traction 
companies for the construction and operation of street railways, 
or railroads operated as street railways, and to regulate the 
same," approved March 14, 1893, the entry upon the railway 
tracks by Public Service Railway Company with the consent of 
this defendant, and a certificate of such entry bearing date Octo-
ber 23, 1907, which is filed in the office of the Secretary of State, 
this defendant is in no wise liable to the plaintiff for any of the 
matter and things stated in said complaint. 

THIRD DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. 

2. The defendant, Public Service Railway Company, has fully 
paid and discharged to the plaintiff, the Borough of Merchant-
ville, any and all lawful claims which it had or might or could 
have, upon or against this defendant, as to and concerning any-
thing in said complaint named, and this defendant is thereof and 

40 therefrom fully .acquitted and discharged. 

FOURTH DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. 
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2. All of the paving in said complaint mentioned, for which 
this defendant could be in anywise liable or obligated to the 
Borough of Merchantville, the plaintiff, is that portion thereof 
on said Maple avenue in said borough in the complaint named, 
east of Center street, payment for which was fully made and 
satisfied to said plaintiff by the defendant, Public Service Rail-
way Company, and thereon there is no liability or obligation 
whatsoever resting upon this defendant. 

3. That the railway tracks on said Maple avenue west of 
Center street to the borough line, in the said Borough of Mer-
chantville, were and are the property of Camden Horse Railroad 
Company, to which the ordinance in said complaint named and 
referred to, and upon which plaintiff's claim is based, could not, 
did not, nor does it in anywise apply, so that by reason thereof 
no liability accrued for any supposed paving as against this 
defendant. 

FIFTH DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. 

2. Plaintiff, the Borough of Merchantville, did not do the 
paving in said complaint named, nor incur the c-0st therein 
stated, nor did it take such legal, necessary and proper steps as 
would or could charge this defendant in anywise for the payment 

10 

to it of the sum therein demanded or any other sum whatsoever. 30 

E. A. ARMSTRONG, 
Attorney for Defendant, 

Camden & Suburban Railway Company. 

40 
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Answer of Public Service Railway Company. 

ANSWER OF PUBLIC SERVICE RAILWAY COMPANY. 

Filed Dec. 24, 1917. 

Public Service R~ilway Company, a corporation of the State 
of New Jersey, one of the defendants, whose principal office. is at 

10 80 Park Place, in t~e •City of Newark, County of E·ssex and State 
of New Jersey, separately answering, says that: 

,. FIRST DEFENSE. 

, 1. It admits the first paragraph . 
. 2. It denies the second paragraph. Defendant, Public Service 

Railway Company, is a corporation duly organized under the 
said Traction Act, which is entitled, '' An act to authorize the 
formation of traction companies for the construction and opera-

20 tion of street railways, or railroads operated as street . railways, 
and to regulate the same," approved March 14, 1893, and found 
in pamphlet laws of that year, at page 302. 

3. It admits the third paragraph, and also the fourth, fifth: 
sixth, seventh and eighth paragraphs. . 

4. It admits the transf~r and assignment, by means of a lease, 
of the property and franchises of defendant, Camden & _Suburban 
Railway Company, so that they became vested ~n this . defepd~nt, 
Public Service Ra~lway Company, 3is stated in the nin_th<. para-
graph, all of which was done under and by virtue of the provi-

3o sions o·f the aforesaid traction act; and that 'any obligation that 
otherwise would have rested upon the defendant, Camden & Sub-
urban Railway Company, thereby became the obligation of this 
defendant, Public Service Raihva.y . Company, and the defendant, 
Camden & Suburban Railway Company, by law was relieved 
therefrom. It admits that the obligation, if any, of Camden & 
Suburban Railway Company, growing out of the improving and 
repaving of Maple avenue, is imposed upon this defendant. 

5. It admits the matters and things stated and set out in the 
40 tenth paragraph, except as to any obligation of this defendant 

jointly with Camden & Suburban Railway Company, and avers 
that under the facts as stated in the preceding paragraph tho 
liability, if any, with regard to the matters · and things stated in 
said complaint, accruing to the plaintiff is limited to and against 
only this defendant. 
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6. It neither admits no denies the matters contained in the 
eleven.th paragraph, as it is without any knowledge thereof, ex-
cept it admits the making of an agreement substantially as stated 
therein. 

7. It admits the matters contained in the twelfth paragraph, 
except that it denies that any notice served upon this defendant 
lawfully covered anything in said ordinance contained, and it ad-
mits that this defendant has not done any of the paving in said· 
paragraph named, but avers the truth to be that it has paid said 
borough in fuil for any paving done on said Maple avenue for 
which any liability by ordinance or otherwise attached to this 
defendant. 

8. It denies the thirteenth and fourteenth paragraphs. 

SECOND DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. 

2. That by reason of the provisions of the general Traction 
Act entitled, '' An act to authorize the formation of traction com-
panies for the construction and operation of street railways, or 
railroads operated as street railways, and to regulate the same,'' 
approved March 14, 1893, the entry upon the railway tracks of 
Camden & Suburban Railway Company with the consent of said 
company by this defendant, and a certificate of such entry bear-
ing date October 23, 1907, which is filed in the office of the Secre-
tary of State, this defendant only is liable, if any one, to the 
plaintiff for any of the matter and things stated in said com-
plaint. 

THIRD DEFENSE. 

1. The statements of the first defense are made a part of this 
defense. · 

2. This defendant, Public Service Railway Company, has 
fully ~aid and discharged to the plaintiff, the Borough of Mer-
chantville, any and all lawful claims which it had or mio·ht or 
could have, upon or against this defendant, or Camden & Sub-
urban Railway Company, as to and concerning anythino- in said 
romplaint named, and this defendant, as well as defenda

0
nt, Cam-

10 
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den & Suburban Railway Company, is and are thereof and there-
from fully acquitted and discharged. 

FOURTH DEFENSE. 

1. The statements of the first defense are made a part of this 
10 defense. 

2. All of the paving in said complaint mentioned, for which 
this defendant could be in anywise liable or obligated to the Bor-
ough of Merchantville, the plaintiff, is that portion thereof on 
said Maple avenue in said borough in the complaint named, east 
of Center street, payment for which was fully made and satis-
fied to said plaintiff by this defendant, and thereon there is no 
liability or obligation whatsoever resting upon this defendant. 

3. That the railway ttacks on said Maple avenue west f) f 
20 Center street to the borough ljne, in the said borough o-f Mer-

chantville, were and are the property of Camden Horse Railroad 
Company, to which the ordinance in said complaint namt)d and 
referred to, and upon which plaintiff's claim is based, could not, 
did not, nor does it in anywise apply, so that by reason tL.Prcof 
no liability accrued for any supposed paving as against this de-
fendant. 

FIFTH DEFENSE. 

1. The statements of the first defense are made a part of this 
3o defense. 

2. The double track street railway on said Maple avenue men-
tioned in the complaint in this cause, from the borough line of the 
Borough of Merchantville eastward to Center street, is the rail-
way property of The Camden Horse Railroad Company, which 
became and was duly incorporated under an act of the Legisla-
tme of the State of New Jersey, entitled "An act to incorporate 
The Camden Horse Railroad Company,'' approved March 23, 
1866, found in Pamphlet Laws of 1866, p. 640, which act was 11 p-

40 plemented by an act approved April 2, 1868, found in Par.1.1phlet 
Laws of 1868, p. 638, and further supplemented by an act passed 
March 11, 1872, found in Pamphlet Laws of 1872, p._ 512. 

3. This defendant, Public Service Railway Company, .duly 
jncorporated under the act entitled'' An act to authorize the forma-
tion of traction companies for the construction and operation of 
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street railways, or railroads operated as street railways, and to 
regulate the same," approved March 14, 1893, under and by 
virtue of the provisions of said act entered upon the said railway 
and the railway tracks with the consent of The Camden Horse 
Railroad Company, and filed a certificate . of said entry in the 
office of the Secretary of State bearing date October 23, 1907, 
whereby it became possessed of said railway tracks and with the 
right and authority to operate said street railway. 

4. The provisions of the said ordinance so recited in s.aid 
complaint, and which is made the basis of plaintiff's claim, have 
no application whatsoever to the said railway herein referred to 
belonging to The Camden Horse Railroad Company and so op-
erated by this defendant, and there is no obligation of The Cam-
den Horse Railroad Company nor of this . defendant to the said 
Borough of Merchantville for any of such paving under and by 
virtue of the said ordinance, or the cost thereof, or otherwise 
howsoever, for any matter or thing in the complaint in this cause 
named. 

FRANK BERGEN, 
Attorney for Defendant, 

Pi1rblic Service Railway Cornpu1ly. 
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Reply to Answer of Camden and Sitbitrban Railu·ay C01npany. 

REPLY TO ANSWER OF CAMDEN & SUBURBAN RAILWAY 
COMPANY. 

Filed Dec. 28, 1917. 

The plaintiff, for reply to the answer of the Camden & Sub-
10 urban Railway Company, filed in this cause: 

1. Admits that the defendant, Public Service Company is a 
corporation duly organized under the Traction Act, as referred to 
therein. 

2. Denies that upon the transfer and assignment, by means 
of a lease, of the property and franchises of said Suburban Com-
pany, the obligation of the latter, under the ordinance referred 
io in the complaint, became the _sole obligation of the Public 
Service Company, and that the Suburban Company was by law 

·20 :relieved therefrom. 

30 

3. Denies that the liability, with regard to the matters and 
things stated in the complaint, accruing to the plaintiff, is limited 
to and against the Public Service Company only. , 

4. Denies that no notice was served upon the defendant, Sub-
urban Company. 

5. Denies the facts set forth in paragraph two of the second 
defense. 

6. Denies the facts set forth in paragraph two of the third 
defense, but admits that, since the commencement of this action, 
the Public Service Company has made a payment to plaintiff, 
supposed to cover the actual cost of the construction of the im-
proved pavement on Maple avenue east of Center street, but 
plaintiff avers that the said amount, paid by the Public Service 
Company, does not include certain items of money paid for en-
gineers' and inspectors' fees and interest charges for financing 
the said work, for which the said defendants are liable under the 
terms of the ordinance set forth in the complaint. 

7. Denies the facts set forth in paragraphs two and three of 
40 the fourth defense. 

8. Denies the facts set forth in paragraph two of the fifth 
defense. 

9. Avers that on October 6, 1896, an ordinance was passed by 
the plaintiff, which granted permission to the Camden Horse 
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Railroad· Company, (here.after called '' Camden Horse''), '' for 
"the building and construction of its railway in and upon Maple 
'' avenue or the Moorestown and Camden Turnpike Road, from 
"the line of division between the Township of Pensauken and 
"the Borough of Merchantville, parallel with the present tracks 
'' on said Avenue or Turnpike Road, thence East-ward out the 
"same to the line of Center Street," all in accordance ·with a map 
or plan which was made part of said ordinance; said ordinance 
also providing that the said Camden Horse should '' put .a sub-
" stantial road on the outside of each ·outer rail to the curb line, 
"and the same to be put down subject to the approval of the 
"highway committee of the Borough, and to be kept in repair 
"'for all time." · 

10. Avers that prior to the passage · of the ordinance men~ 
tioned in .the last preceding paragraph, the said Camden Horsq 
owned .and operated a single track road from Camden, through 
Merchantville, to the intersection of Maple avenue with Center 
street, and the said last named ordinance granted permission for 
the construction 9f another paralleling track from the west line 
of the borough limits to Center street. 

11. Avers that the privileges conferred by the ordinance 
passed October 6, 1896, were never exercised by the Camden 
Horse, and on December 18, 1900, an ordinance was adopted by 
the Borough of Merchantville repealing the said ordinance of 
October 6, 1896, with the knowledge and by the consent of the 
duly .authorized agents of the Camden Horse and the Suburban 
Company, which last named company, at that time, was the o-,vner 
and in possession of all the property and franchises of the ~aid 
Camden Horse, under a lease made by the latter to it, dated 
:May 1, 1896, and recorded in the Register's Office of Camden 
County in Book 218 of Deeds, page 295, to ·which the plaintiff 
begs leave to refer. 

12. Avers that the passage of the ordinance of Decem her 18, 
1900, referred to in the complaint, was partially predicated upon 
t~e repeal of the ordinance adopted October 6, 1896; the adoption 
0_£ the first mentioned ordinance, and the repeal of the last men--
tioned ordinance, being a part of one general scheme aud trans-
actio~ with respect to the privileges to be conferred upon and 
exercised by the Suburban Company, as lessee of the Camden 

20 

30 

40 
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Horse, under the first mentioned ordinance; the said iirst men-
tioned ordinance being adopted, and the said last mentioned ordi-
nance being repealed at the same meeting of Borough Council. 

13. Avers that from the time of the passage of the ordinance 
o-f December 18, 1900, until the bringing of this suit, the Suburban 

l 0 Company, and its successors, as the operators of the said railway 
through Merchantville, constituting both tracks along Maple ave-
nue, from the western boundary, to the eastern boundary thereof, 
have constructed, operated and maintained the said railroad pur-
suant to the terms of the ordinance of December 18, 1900, and 
from time to time have complied with the provisions thereof, witli 
relation to the said construction and operation, and the construc-
tion and maintenance of the surface of Maple avenue on both 
sides of both tracks both east and west of Center street. 

20 EDWARD I. BERRY, 
Attorney of Plaint-if!. 

au 

40 
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R eply to Answer of Public Serv ice Railway Company. 

REPLY TO ANSWER OF PUBLIC SERVICE RAILWAY 
COMPANY. 

Filed Dec. 29, 1917. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

BOROUGH OF MERCHANTVILLE, 
Plaintiff, 

vs. 
CAMDEN & SuBURBAN RAILWAY CoMPANY and 

P UBLIC SERVICE RAILWAY COMPANY, 
Defendants. 

Reply. 

The plaintiff, for reply to the answer of the Public Service 
Railway Company, filed in this cause: 

1. Admits the facts stated in paragraph two of the first de-
fense. 

2. Denies that upon the transfer and assignment, by means of 
a lease, of the property and franchises of the Suburban Com-
pany, the obligation which otherwise would have rested upon it, 
thereby became the obligation of the Public Service Company, 
and the Suburban Company, by law, was relieved therefrom. 

3. Denies that the liability, with regard to the matters and 
things stated in the complaint, accruing to the plaintiff, is lim-
ited to and against the Public Service Company only. 

4. Denies that the Public Service Comp.any has paid the plain-
tiff in full £or all paving done on Maple avenue, for which liabil-
ity, by ordinance or otherwise, attached to it. 

5. Denies the facts set forth in paragraph two of the second 
defense. 

6. Denies the facts set forth in paragraph two of the third 
defense, but admits that since the commencement of this action 
the Public Service Company has made a payment to plaintiff, 
supposed to cover tne actual cost of construction of the improved 
pavement on Maple avenue, east of Center street, but plaintiff 
avers that said amount p.aid by the Public Service . Company 

10 
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does not include certain items of money paid by plaintiff for en-
gineers' and inspectors' fees and interest charges for financing 
the said work, for the payment of which the defendants are liable, 
under the terms of the ordinance set forth in the complaint. 

7. Denies the facts set forth in the second .and third para-

10 graphs of the f.ourth defense. 
8. Denies the facts set forth in the second, third and fourth 

paragraphs of the fifth defense. 
9. Avers that on October 6, 1896, an ordinance was passed by 

the plaintiff, which granted permission to the Camden Horse 

Railroad Company (hereafter called Camden Horse), '' for the 
''building and construction of its railway in and upon Maple 
''-Avenue or the Moorestown and Camden Turnpike Road, from 
'' tlle line of division between the Township of Pensauken and 

20 '' the Borough •of Merchantville, parallel with the present track .. 
'' on said Avenue or Turnpike Road, thence Eastward out the 
'' same to the line of Center street,'' all in accordance with a map 
or plan which was made part of said ordinance; said ordinance 
also providing that the said Camden Horse should '' put a sub-
" stantial • road on the outside of each outer rail to tbe curb line, 
"and the same to be put down subject to the approval of the 
'' highway committee of th~ Borough, and to be kept in repair for 
''all time.'' 

10. Avers that prior to the . passage of the ordinance men-

30 tioned in the last preceding paragraph, the said Camden Horse 
owned and operated a single track road from Camden, through 
Merchantville, to the intersection of Maple avenue with Ce:p.ter 
street, and the said last named ordinance granted permission for 
the construction of another paralleling track · from the west line . 
of the borough limits to Center street. 

40 

11. Avers that the privileges conferred by the ordinance 
passed October 6, 1896, were never exercised by the Camden 
Horse, and on December 18, 1900, an ordinance was adopted by 
the · Borough of Merchantville·· repealing the said ordinance of 
October 6, 1$96, with the knowledge and by the · consent of th·e 
duly .authorized agents of the Camden Horse and the Sl1burban 
Company, which last named company, at that time, was the ovmer 
and in possession of all the property and franchises of the said 
Camden Horse, under a lease made by the latter to it, dated 
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May 1, 1896, .and recorded in the Register's Office of Camden 
County in Book 218 of Deeds, page 295, to which the plaintiff 
begs leave to refer. 

12. Avers that the passage of the ordinance of December 18, 
1900, referred to in the complaint, was partially predicated upon 
the repeal of the ordinance adopted October 6, 1896; the adoption 
of the first mentioned ordinance, and the repeal of the last men-
tioned ordinance, being a part of one general scheme and trans-
action with respect to the privileges to be confer.red upon and 
exercised by the Suburban Company, as lessee of the Camden 
Horse, under the first mentioned ordinance; the said first men-
tioned ordinance being adopted, and the said last mentioned ordi-
nance being repealed at the same meeting of Borough Council. 

13. Avers that from the time of the passage of the ordinance 
of December 18, 1900, until the bringing of this suit, the Sub-
urban Company, and its successors, including the Public Service 
Company, as the operators of the said railway through Mer-
chantville, constituting both tracks along Maple avenue, from the 
western boundary to the eastern boundary thereof, have con-
structed, operated and maintained the said railroad pursuant to 
the terms of the ordinance of December 18, 1900, and from time 
to time have complied with the provisions thereof, with relation 
to the said construction and operation, and the construction and 
maintenance of the surface of Maple avenue on boths sides of both 
tracks both east and west of Center street. 

EDWARD I. BE·RRY, 
Attorney of Plaintiff. 

10 
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POSTEA. 

Filed June 3, 1920. 

This case was tried by consent before Judge Frank T. Lloyd, 
without a jury, at the Camden Circuit, on and before March 3, 

10 1920. 

20 
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The Trial Judge rendered a general verdict against the de-
fendant, Public Service Railway Company, in favor of the plain-
tiff for Thirty-five thousand eight hundred and seventy-seven 
dollars and fifty-six cents. 

The plaintiff was non-suited as to the defendant, Camden 
and Suburban Railway Company. 

Whereupon it is adjudged that the plaintiff, 
Borough of Merchantville do recover of the 

() defendant, Public Service Railway Com-
Damages $35,977.56 pany the sum of Thirty-five Thousand eight 
Costs 46.60 hundred and seventy-seven dollars and fifty-

six cents damages and its costs which are 
$35,924.16 taxed at the sum of Forty six dollars and 

sixty cents, making in the whole the sum of 
Thirty-five thousand, nine hundred and 
twenty four dollars and sixteen cents. 

Judgment entered April 3, 1920. 

WM. S. GUMMERK 
C. J. 

I, ENOCH L. JOHNSON, Clerk of the Supreme Court of the State 
of New Jersey, do certify that the foregoing is a true copy of 
the notice of appeal and also a copy of the judgment entered 
in the above stated cause as the same remains on file and o-f 
record in my office. 

(SEAL) 

IN testimony whereof I have set my hand and the seal 
of said Court at Trenton, this twenty-first day of 
May, A. D. nineteen hundred and twenty. 

ENOCH L. JOHNSON, 
Clerk. 
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STIPULATION. 
Filed. 

The following facts are stipulated and agreed to by and be-tween the parties hereto for the purposes of this suit: 
1. That the Moorestown & Camden Turnpike Company was jncorporated in 1849, P. L. of that year, page 145. 
2. That it rontinued to exercise its franchises until the turn-pike sold its rights to the County of Camden by deed dated No-vember 7th, 1913. 
3. The turnpike was originally located on one of the public thoroughfares of the County of Camden and was the main high-way leading from Camden to Merchantville, in the County of Camden, and Moorestown and Mt. Holly, in the County of Bur-lington. 

4. In 1900 Maple avenue was the principal public highway of the Borough of Merchantville and extended from the westerly houndary of the borough to the east·erly boundary thereof. 5. The borough ha·s exercised control and jurisdiction of the highway by gr.anting franchises to one or more electric light companies to erect poles and string wires, to one or more telephone companies to erect poles and string wires, to one or more water companies to lay pipes and mains and to one or more gas companies for the same purpose. 
6. The borough has exercised supervision and control over Maple avenue by requiring, by ordinance, the laying down of ~idewalks of the abutting property owners, on both sides of the highway, and in some instances has caused the sidewalks to be laid at the expense of the abutting property owners, when the latter have refused to comply with the terms of the ordinance. 7. The water companies, electric light companies, telephone companies and gas companies have also received permission from the Turnpike Company to use the road for the operation of their respective franchises. 

8. The borough .authorities have also by a public watering cart, with the acquiescence of the Turnpike Company, sprinkled the surface of Maple avenue for the purpose of keeping down the dust. 
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9. The Turnpike Company did not install, at any time, a 
toll gate within the limits of the borough and the users of the 
highway within the borough, exclusively, used the highway 

without the payment of toll. 
LE·WIS STARR, 
EDWARD I. BERRY, 

Attorneys of Plaintiff. 

E. A. ARMSTRONG, 
FRANK BERGEN, 
Attorneys of Defendants. 

STIPULATION. 

The following facts are stipulated and agreed to by and be-
tween the parties hereto for the purposes of this suit: 

1. Moorestown and Camden Turnpike Company was incor-
porated by an act approved February 28, 1849, found in Pamph-
let Laws 1849, p. 145. Said act is considered in evidence. 

2. This act authorized the company to construct a turnpike 
road four rods wide from the Village of Moorestown, in the 
County of Burlington, to the truss bridge over Cooper's Creek, . 
jn the County of Camden, on and along the public highway 

30 leading from said village to said bridge, provided that the act 
should not take effect until such public highway was vacated 
as a public highway according to law; and further provided 
that before said road should be constructed it should pay to 
the land owners all damages sustained by them, and provision 
was made for the assessment of such damages in case of failure 
to agree. · 

3. Deeds dated May 23, 1850, were made by the land owners 
to the Turnpike Company, and the company took possession 
of the land formerly a public road and then built the turnpike 

40 road thereon. 
4. The company was authorized to erect gates or turnpikes 

across the said turnpike road, not exceeding three in number, 
and to collect toll from persons travelling each mile or fraction 
of a mile exceeding one-half. 
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5. No gate or turnpike was erected within what 1s now the 
corporate limits of the Borough of Merchantville. 

6. The public road was lawfully vacated, rights secured by 
the company from the land owners, the turnpike road built 
and maintained by the company, as before stated, who exercised 
aJl the franchises granted by said act on that portion thereof 
in the County of Camden, until such portion was acquired by 
the Freeholders of the County of Camden by deed dated Novem-
ber 7, 1913, as appears in this case. • 

7. That portion of the turnpike road within the corporate 
limits of the Borough of Merchantville was known in that 
borough by the name of Maple avenue. 

8. In 1900 said turnpike road, called Maple .avenue, was 
the principal thoroughfare of the Borough of Merchantville and 
extended from the westerly boundary of the borough to the 
easterly boundary thereof. 

9. One or more telegraph or telephone companies did erect 
poles and string wires in and along Maple avenue prior to the 
time the said highway was taken over by the county, as per-
mitted by the following ordinances : 

(1) An ordinance to authorize the South Jersey Telegraph 
Co. to establish a telephone exchange in the Borough of Mer-
chantville: ( Passed September 10, 1883.) 

10 

(2 ) An ordinance to authorize the Delaware .and Atlantic 
Telegraph and Telephone • Company to establish and maintain 3'0 
a telephone exchange in the Borough of Merchantville, N. J., 
and for that pur_pose granting them the privilege to erect and 
maintain poles in .any street, lane or alley within the limits of 
the borough, and to place and maintain wires thereon. (Passed June 5, 1900.) 

(3) An ordinance granting consent and permission to the 
Eastern Te1ephone and Telegraph Company to erect poles, 
string wires, lines and cables and construct underground con-
duits in, under and along the streets, highways and other public 
places of the Borough of Merchantville, for the purpose of ·4o 
operating a telephone and telegraph exchange. (Passed March 18, 1901.) 

10. One o~ - more electric light companies did erect poles 
and string wires in Maple avenue prior to _ the time said highway 
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was taken over by the county, as permitted by the following 
ordinances : 

( 1) An ordinance permitting the erection of poles in the 
streets of the Borough of Merchantville for the conveyance of 
wires furnishing arc or incandescent- electric lights to the in-

1 o habitants of said borough. (Passed December 12, 1888.) 

20 

(2) An ordinance for lighting by electricity the streets, 
alleys and public places of the Borough of Merchantville, N. J., 
and authorizing the Merchantville Light, Heat and Power Co., of 
Merchantville, Camden County, N. J., to construct, maintain 
and operate an electric light, heat and power system in said 
Borough of Merchantville, N. J. (Passed February 2, 1900.) 

11. One gas company did lay pipes and mains in Maple 
avenue, prior to the time said highway was taken over by the 
county, as permitted by the following ordinance: 

( 1) An -ordinance providing for a gas supply for the Borough 
of Merchantville, in the County of Camden, State of New Jersey, 
for public and prjvate use. (Passed January 2, 1900.) 

12. One water company did lay pipes and mains in Maple 
avenue prior to the time said highway was taken over by the 
county, as permitted by an ordinance passed by the Borough 
Council of said borough. 

13. No use above; upon or below the surf.ace of said· turnpike 
road, while the same remained such, has ever been made by 

30 any corporation for street railway, gas, water, electric, tele-
. graph or telephone purposes, pursuant to any ordinances, ex-
cept by and with the consent of the Turnpike Company. 

14. The borough authorities of said borough have also, by 
public watering cart, with the acquiescence of the Turnpike 
Company, sprinkled the surface of said Maple avenue for the 
purpose of keeping down the dust. 

15. Prior to the taking over of the said turnpike by the 
county, the said Turnpike Company permitted the borough 

40 authorities to require all persons making excavations in Maple 
avenue to obtain a permit therefor, as provided in '' An ordi-
nance to regulate the making of excavations in streets of the 
Borough of Merchantville,'' passed February 4, 1896. 

16. The borough has passed ordinances requiring the laying 
of sidewalks by the abutting property owners on both sides of 
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Maple avenue and has caused the sidewalks to be laid at the expense of the abutting property owners, when the latter have 
refused to comply with the ordinance, with the acquiescence of the Turnpike Company. 

17. Prior to the time the turnpike was taken over by the 
county, the borough constructed a sewer system in Maple avenue 10 under an •ordinance providing for the construction of a system 
of sewerage and drainage for the Borough of Merchantville, 
passed February 5, 1907, with the acquiescence of the Turnpike Company. 

18. . Prior to the time the turnpike was taken over by the county, the borough, without any objection on the part of the 
Turnpike Company, lighted Maple avenue by street lamps at public expense. 

By consenting hereto, the def,endant does not waive the right 
to object to the 9th, 10th, 11th, 12th, 14th, 15th, 16th, 17th and 18th stipulations, for materiality and relevancy, which objections are herewith interposed. 

EDWARD I. BERRY, -
Attorney of Plaintiff. 

E. A. ARMSTRONG, 
FRANK BERGEN, 
.Attorneys of Defendants. 
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AMENDMENT TO S'T'IPULATION. 

Filed. 

It is agreed between the attorneys of the respective parties 
hereto that Paragraph 3 of the stipulation heretofore agreed to 

10 be eliminated therefrom and the following substituted therefor: 

20 

80 

40 

3. Under and by virtue of Section 13 of the act entitled 

'' An Act to incorporate the Moorestown .and Camden Turnpike 
Company," approved February 28, 1849, several applications 

were made to the Honorable Thomas P. Carpenter, one of the 

Justices of the Supreme Court, for the appointment of Com-
missioners, which was done, proper proceedings had and taken 

by said Commissioners ( all as recited in the reports hereinafter 

named), who made a several report for each tract of land 

involved, all as provided for in said section, under the hands 

and seals of the said Commissioners, and which reports were 
filed and reeorded in the office of the County Clerk of the County 
0£ Camden, as provided in said section, each bearing date the 

23rd day of May, 1850, and each recorded May 28th, 1850; the 
place of the record of the said .several reports being in Book 

0 of Deeds, from pp. 15 to 101, inclusive. These reports em-

brace all of the land of said turnpike road within what are 
now the territorial limits of the Borough of Merchantville, 
possession of which land was then taken by the company, who 

then built the turnpike road thereon and from thence continued 
to have, hold, use, occupy, possess and enjoy the said land, 

pursuant to the provisions of the act of incorporation as afore-
said continuously until the said road was acquired by the Free-

holders of the County of Camden by deed dated November 7th, 
] 913. Said reports or certified copies thereof may be considered 
jn evidence in this case. 

EDWARD I. BERRY, 
Attorney of Plainti ff. 

E. A. ARMSTRONG, 
_FRANK BERGEN, 
Attorneys of Defendants. 
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NEW JERSEY SUPREME COURT_. 
CAMDEN COUNTY CIRCUIT. 

BOROUGH OF MERCHANTVILLE, 

Plaintiff, 
vs. 

CAMDEN AND SUBURBAN RAILWAY Co., et als., 
Defendants. 

Action at Law. 
Testimony. 

Camden, N. J., July 16, 1918. 

TESTIMONY. 
Before Hon. Frank T. Lloyd, Judge. 

Appearances : 
:b..,or the plaintiff, Lewis Starr, Esq., and Edward I. Berry, Esq. For the defendants, E. A. Armstrong, Esq., and Frank Bergen. Esq. 

PLAINTIFF'S CASE. 
llf r. Starr. I offer in evidence, if your Honor pleas1e, a copy of the 1900 ordinance with the acceptance of the same by the fiamden and Suburban. 
(Admitted in evidence and marked Exhibit P. 1.) 
Mr. Armstrong. My notion is that we will put in all things nnd if there is anything omitted we will supply it. 
Mr. Starr. That is perfectly satisfactory. 
The Court. What was the on'e just offered 1 
Mr. Starr. This is the 1900 ordinance and the acceptance nnder the seal of the corporation and the signatures of six of the directors. 

10 

30 

Mr. Bergen. Granted to the Camden and Suburban. 
40 Mr. Starr. The 1900 ordinance with the acerptance of the Camden and Suburban. Now, I also offer in evid~nce, if your Honor please, a leaRe made by the Camden and Suburban Rail-way Company to the South J ersrv EJ.ertric and Traction Com-pany. It is dated the 2d day of May, 1902, and recorded in the 



30 

Offer of Documentary Evidence. 

Register's office of Camden County in Book 285 of Deeds, page 
41. I suppose you have printed copi1es of those 1 

Mr. Armstrong. Yes. 
Mr. Starr. We will furnish copies of those to your Honor. 
(Lease admitted in evidence and marked Exhibit P. 2.) 

10 Mr. Starr. Also a deed from the South JerS'ey Traction Com-
pany to the Public Service Corporation, dated July 24, 1904, 
recorded-

Mr. Armstrong. Isn't that a consenU 
Mr. Starr. That is a deed made by the traction company to 

the Public Service Corporation, as I understand it. It is dated 
July 25, 1904, and :recorded in the Register's office in Book 288 
of Deeds, page 477. 

(Admitted in evidence and marked Exhibit P. 3.) 
20 Mr. Starr. The next is a deed from the Public Service Cor-

poration to the Public Service Railway Company, dat,ed Septem-
ber 24, 1907, and recorded in the Register's office in Deed Book 
309, page 644. 

(Admitted in evidence and marked Exhibit P. 4.) 
Mr. Armstrong. They ar1e the assignments 1 
Mr. Starr. They are assignments of leases and conveyance 

of all rights under the lease between the Camden Horse and the 
Camden and Suburban. Now, I also offer in evjdence an original 
ngreement between the Borough of Merchantville and the Pubnc 

30 Service, dated November 15, 1915, which is the modifying 
arrangement with reference to the paving obligations. I have 
the original here and will have that marked. 

(Admitted in evidence and marked Exhibit P. 5.) 
Mr. Starr. I have a copy of the lease from the Camden Horse 

Railway Company to the Camden and Suburban Company, certi-
fied under the hand and seal of the Register, dated the 1st day 
of . May, 1896, and recorded in the Register's office in Book 218, 
page 95, &c. 

40 (AdmiUed in evidence and marked Exhibit P. 6.) 
Mr. Starr. Now, Judge, will you kindly produce the notices 

which were served on the companies with reference to the paving, 
the contract and specifications 1 

Mr. Armstrong. If I can. 
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Mr. Starr. Is there any question but what the ~pecifications under which this work was to be performed and copy of the contract were served 1 

Mr. Armstrong. Copy of what purports to be the contract and specifications were served. 
Mr. Starr. On both corporations 1 
Mr. Armstrong. On both corporations they were served, yes. 
Mr. Starr. Mr. Berry t,ens me two notices were served. 
Mr. Berry. The two notices were served on each company, as 1 understand it, if the Court please-I, that the borough proposed to do the work, that notice was served in accordance with the ordinance; and then later, after the contract was let, a notice that the contract was let and the amount of the contract, with a copy of the contract and specifications, were s·erved. 

Mr. Armstrong. I suppose that is so. 
Mr. Starr. On the Camden and Suburban and Public Service both. 

Mr. Armstrong. On the Camden and Suburban and the Public Service, both. 

Mr. Starr. Do you raise any question about the fact that the borough eouncil took proper proceedings with relation to the jmprovement and made the contract for the improvement 1 
Mr. Arm.strong. No. The notice that was served by the Camden and Suburban on the council, if you will produce that-in answer to these notiees, the Camden and Suburban disclaimed and raised these points before they went on, so that there was no acquiescence on the part of the Camden and Suburban. Mr. Starr. I think that is true. 

Mr. Armstrong. And I was insisting that suit be brought against the Public Service. 
The Court. The question now is whether there is any ques-tion about the notices being- given under the ordinances, assuming that the ordinances were in order. 
Mr. Armstrong. Notices were given, and the answer was made that liability could not and did not attach against the Camden and Suburban, but the notices were given and they went on and gave the contract and the work was done. 

10 

30 

40 



10 

32 

Samuel P. Corliss, direct. 

The Court. Only those defenses set up m the reply are the 
ones insisted upon here? 

Mr. Armstrong. Yes. 
The Court. I will have that before me? 
Mr. Starr. Yes. 
The Court. Their reply to your notices? 
Mr. Starr. We will furnish that. 
Mr. Armstrong. I apprehend some of these things-I didn't 

know I was to bring these notices. I said whatever documentary 
things we didn't have we would supply. 

SAMUEL P. CORLISS, sworn. 

By Mr. Starr. 

2o Q Mr. Corliss, do you occupy an official relation with respect 
to the Camden and Suburban Railway Company? A Yes, sir. 

Q What is your official position? A Secretary. 
Q And how long have you be1en secretary? A It dates ·from 

,Tuly 5, l897. I don't know just when I became actually. I was 
assistant secretary at that 'time. Sometime in 1898. 

Q You were secretary, were you not, in 19001 A Yes, sir. 
Q Did you have know}edge of the manner in which. the single 

track railway was operated from Camden to Merchantville, prior 
to the month of December, 1900? A Yes, insofar as the records 

30 that came to me. 
Q And what was. the character of the construction of the 

railway extending from Camden to Centre street, Merchantville, 
prior to the pasl;,age of the Camden and Suburban ordinance in 
December, 1900? A It was a single track road with turnouts 
from the western boundary line to the west line of Centre street. 
· Q .And had that track been constructed by the Camden Horse 
Railroad Company? A That part, yes, sir. 

Q And was it taken over by the Camden and Suburban under 
the lease which has been offered in evidence 1 A Yes, sir. 

4o Q Now, after the passage of the 1900 ordinance and accept• 
anoe by the Camden and Suburban as shown by Exhibit P. 1, 
·what was done with respect to the single track which had been 
operated before that time? A It was constructed by the Cam· 
den and Suburban Railway Company. 



33 

Samitel P. Corliss, direct. 

Q Was the position in the street shifted 1 A Not that I am 
aware of. The details of construction, as to change of the loca-
tion of the track, I am not familiar with. 

Q But that sing}e track was reconstructed, was it pot, by the 
Camden and Suburban, or was rebuilt~ A An addition to the 
existing turnout to the south track was constructed by the Cam- io 
den and Suburban. 

Q I am speaking now of the north track, the track in opera-
tion before the Camden and Suburban ordinance was passed. 
Was that .rebuilt by the Camden and Suburban~ A I can't 
answer as to that. 

Q Do you know whether the position of that track was shifted 
tn the highway1 A I do not. 

Q Now, with respect to the continuation-of that single track 
toward the east, to the eastern boundary line, that was built by 
ihe Camden and Suburban, was it noU A Y1es, sir. 2Q 

Q And did the Camden and Suburban, under the ordinance 
of 1900, construct the southbound track, paralleling the north-
bound track, from one boundary of the borough to the other~ 
A Yes, they constructed the south track in addition to _ the 
turnouts that were on the south track position and location. 

Q And after the passage of the 1900 ordinance and after the 
acceptance of that ordinance by the Camden and Suburban, did 
the Camden and Suburban pave between the rails and tracks --
with rubble pavement~ A What portion~ 

Q Belween the rails and between the tracks 1 A They did, ,3 J 
from Centre street to the eastern boundary. 

Q Did the Camden and Suburban do any paving whatever to 
the western boundary~ A I don't r 1ecall that. I would have 
to refer to the contract, probably, with the paving company, to 
see whether that was. · 

Q As a matter of fact, did the Camden and Suburban do the 
paving from Centre street toward the west, with reference to 
1he rails and tracks, as provided in the 1900 ordinance~ 

Mr. Armstrong. I object to the question-
M r. Starr. Strike it out. 4·0 

Q What I want to know is what the character of the street 
improvement was between the rails and between the tracks as 
~onstructed by the Camden and Suburban after the passage of 
this ordinance 1 A I couldn't answer as to that except if there 
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was any paving done it was done by the Camden and Suburban 

Railway Company. 
Q Do you know whether the character of the paving was of 

the same character west -of Centre street as it was east of Centre 

streeU A I can't answer that because it is involved in the 

other question. 
Q WhaU A I can't answer that. I mean to say I am not 

familiar with the detail of that paving. 
Q Calling your attention now to that portion of the highway 

east of Centre street, did the Camden and Suburban put down a 

macadam pavement 3 feet on the outside of both tracks 1 A 

'fhey did. 
Q And also parallel both tracks ,vi.th macadam pavement 8 

feet wide1 A Under the construction as to its relation to the 

Camden Horse Railway Company-
Q I don't care anything about that. Whether, as a fact, they 

put down a strip of macadam pavement 8 feet wide on both sides 

of the double track 1 A They did under the construction of the 

contract. 
Q Did they also about the same time put down a similar pave-

ment, macadam, 3 f,eet outside the rail, that entire street, on both 

sides of the rail, 8 feet wide, from Centre street west to the 

borough line 1 A No. That is the same question as before. 
Q You can't answer that1 A I am not familiar with that 

paving. 
Q Well, now, let me call your attention to an interrogatory 

that you answered. See if this will refresh your recollection. 

'' Did the Camden and Suburban Railway Company at any time 

after Drcember 18, 1900, either by itself or through a contractor 

employed by it. pave Maple avenue between the rails and tracks 

of the double track railway operated by the Public Service Rail-

way Company,'' etc., '' from the easterly to the westerly bound-

nries thereof, with a rubble pavement 1'' And your answer was, 

"It paved between rails of the north and southbound tracks 

with rubble pavement for the Camden Street Railway Company," 

t~t.c., "and thence to the eastern boundary, under contract with 

George J. Phillips." A All right, whatever I said there I 
testify to now, except that I didn't re,..all the paving of the old 

condition. 
Q Your recollection now being refreshed, you say they did, 

the Camden and Suburban, ,vhether for itself or the benefit of 
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Rome other corporation, it did put down a rubble pavement be-tween the rails-between the tracks-and also construct the macadam pavement 3 feet outside the double track and the 8 foot strip of macadam pavement on both sides of the rails, on Maple avenue toward the west 1 A Yes, I say that, because that an-swer was from an investigation of the records. 10 Q Now, can you recall whether or not there was any recon-struction or rebuilding of the single track of the Camden Horse at the time the other paralleling track was built by the Camden and Suburban 1 A Known as the north track 1 Q As the north track. A I do not recall it; no. 
Q Now, after the track was constructed by the Camden and 8uburban, did the Camden and Suburban, from time to time, make r epairs of the roadway which they put down 1 A They made whatever repairs \Vere made; yes, sir. 
Q And did they keep in repair the rubble pavement between ~O ihe tracks and the rails as provided in the 1900 ordinance 1 A Yes, whatever expenditures in relation to repairs were done by 1hr Camden and Suburban, but as to any time or anything like that of course I don't recall. 

Q And did that repair work extend from the eastern to the ·wcst·crn boundary, regardless of whether the original track was put down by the Camden Horse 1 A Yes, sir. 
Q And did the Camden and Suburban also keep in repair the macadam which was built as described by the Camden and Suburban ordinance 1 A Between tracks and 3 feet outside. 30 Q And an 8 foot strip also. Did they keep that in repair 1 A I would not say as to that. 

Q Mr. Corliss, in November and December, 1900, who were the officers and directors of the Camden and Suburban Railway Company, pleasei A In December, 19001 
Q December, 1900. A Well, I probably could call them by memory but I might make a mistake as to those of that particular time. 
Q Was Mr. Scull the president 1 A Yes, sir. Q And you the secretary1 A Yes. 40 Q And who were the directors 1 A F. W. Ayer, E. A. Arm-i:- t.rong, Heulings Lippincott, Edward Dudley. The deceas·e of these members I haven't exactly in mind, but B. C. Reeve and G. Genge Brownjng-. 

Q And Calvin Croll 1 A Calvin S. Croll. 
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Q And do you know who the directors of the Camden Horse 

Railway Company were at that time1 A Yes, sir; William S. 

Scull, F. W. Ayer, Mr. Armstrong, Mr. Browning and B. C. 

Reeve. 
Q Was Mr. Lippincott a director of the Camden Horset A 

No, sir. 
Cross examination by Mr. Armstrong. 

Q When the Camden and Suburban Railway Company, under 

the lease Exhibit 6 in this case, took possession of the Camden 

Horse Railroad Company line, was it a double track to Centre 

street in MerchantviUe1 A No, sir. 
Q Do you recall how many turnouts there were where the 

~;outh track now is 1 A 5. 
Q How did the length of those turnouts-do you know what 

the length of them was 1 A I do not. 
Q W 1ere they long or short 1 A I couldn't say as to that, 

except that the distance between the eastern boundary line and 

Centre street is not so extensive but what five turnouts would 

cover a great proportion of the distance. 
Q A large proportion of the distance 1 A Yes. 

Q Who is the owner of the streiet railway there from Centre 

street west in Merchantville 1 A Camden Horse Railroad Com-

pany. 
Q Both tracks 1 

Mr. Starr. Wait a moment. It seems to' me that is a 

conclusion which this witness may not have knowledge 

about and I don't want to be bound by the answer. I 

make the objection because it isn't shown this witness has 

qualified to give any accurate-
The Court. If there is any question about it, it must 

be shown by legal evidence. 

Q You ar~ secretary of the Camden Horse as well as the 

40 Camden and Suburban 1 A At this time, yes. 
Q And you are acquainted with the property of the Camden 

Horse Railroad Company1 A Yes, sir. 

Mr. Starr. I will admit, without formal proof, but I 

object to the materiality of any agreement between the 
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Camden Horse and the Turnpike Company as having no 
bearing whatever on this. 

The Court. I suppose I bettier receive it and know what 
it is. 

Mr. Armstrong. I haven't offered it yet. I was going 
to prove it by him. 10 

Mr. Starr. I waive formal proof. 
Mr. Armstrong. I can't very well show it to him be-

cause I told him I didn't have it here. 
Q Since the 1'ease to the Camden and SuQ_urban Railway 

Company, shown here, Exhibit 6, has the Camden Horse Rail-
road Company done anything as to the care, maintenance or 
maintainment of the physical property of the railroad-of this 
railway1 A No, sir. 

Q By whom was that done up to the time of the lease to the 20 
South Jersey Electric and Traction Company 1 A By the Cam-
den and Suburban Railway Company. 

Q And after the lease from the Camden and Suburban Rail-
way Company to the South Jersey Gas, Electric and Traction 
Company, who has managed and cared for the railroad, the 
South Jersey Electric, Gas and Traction Company, the Camden 
and Suburban and the Public Service Railway Company1 A 
Yes, sir. 

The Court. What is the date of that transfer to the 
South Jersey Gas 1 

The Witness. May 2, 1904. 
Re-direct examination by Mr. Starr. 

Q Mr. Corliss, just one question. Were the moneys of the 
Camden and Suburban Company used to pay the expense of 
building the paraUeling track from Centre street to the western 
boundary of the borough 1 A In the construction of the-

Q Yes. A Money was paid by the Camden and Suburban 
to the contractor. 

Ile-cross examination by Mr. Armstrong. 
Q All that work was done under the provisions of the leaso 

Exhibit 6, was it noU A Yes. 

30 
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,JOHN J. ALBERTSON, affirmed. 

The Court. What do you agree on f What is your 
figuref 

Mr. Starr. The space between the tracks and between 
the rails and 3 feet on each side. 

The Court. It will save time if they confer over it and 
they can put the figures right on paper. 

Mr. Starr. We can stipulate that the county took over 
the Moorestown Turnpike before the improvement. 

Mr. Armstrong. Up until this date it was part of the 
turnpik1e road of the Moorestown Turnpike Company and 
th~n the county took it over as a. county road. 

HARRY KNOX OAKFORD, sworn. 

By Mr. Starr. 

Q Mr. Oakford, are you the treasurer of the borough of 
Merchantville 1 A Yes, sir. 

Q And did you make the payments to the Kelly-McFeelcy 
Company, the contractor for the construction of the paving on 
Maple avenue f A I did. 

Q How much money did the borough pay the contractor for 
ihat portion of paving betwe,en the tracks and the rails and 3 
feet on each side of the outer rail 1 A I have got the-I don't 
remember the exact amount. 

Q Covering the entire length of the highway from the cast 
to the western boundary f A $45,014.45, that was to Kelly & 
J\foFe ley. 

Q And they were the contractors for the construction of the 
entire road f A They were the contractor; yes, sir. 

Q Did the borough ever have any expense with reference to 
the engineer's fees and inspector's fees f A Mr. Albertson 's 
fees and J. C. Remington, Jr., inspecting the work for the borough 
and the Public Service in addition. These were the estimates 
of Mr. Albertson and this was the charge of Mr. Remington 
(indicating). 

Q Did you pay any money to Mr. Albertson as engineer for 
this workf 

Mr. Armstrong. I object to that as being no part of 
the cost attributable to the defendants. 
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The Court. You may put it in and I will rule it out 
if I think it isn't permissible. 

Mr. Starr. That was a matter reserved by agreement. 
That was omitted. The amount was what 1 

A $1,575.50. 
Q And how much paid to Remington, Jr. 1 A $837.85. 

Mr. Starr. There is another dispute with reference to 
interest on the money which was borrowed to finance the 
operation and I want to prove that. That was left open, 
of course. 

Q How did the borough finance the building of the street 1 

The Gou.rt. You can put that in. I will want to know 
pretty strong reasons to accept it. 

Mr. Arm.strong. These are all under our objections. 
Mr. Sta,rr. Undoubtedly. 
The Court. I will let them come in and if I find they 

are not within the legal right, I will disregard them. 
A 5% on $50,000 of notes. 

Q And how much was paid by way of interest 1 A The 
share that was charged up against this amount was $3,152.46, 

iO 

and then we gave them credit for the same proportion of the · 
premiums that the notes sold for. Their share, $118.14, and the 
interest on the balance in bank at 3o/o was $1,151.50, giving them 30 
a credit of $1,269.64. 

Q What was the net amount of interest which was paid by 
the borough with r 1eference to this operation 1 A The net 
amount of interest that they were charged with would be the 
difference between $1,269.64 and $3,152.46, the diff erenee between 
t.hose two would be the amount that the Public Service was 
eharged with. 

Q Now, did the Public Serviee make a payment on account 
of the improvement east of Centre street 1 

4o 
Mr. Armstrong. No, no, don't put it in that way. 

Q Well, pay money in settlement of their liability1 
Mr. Armstrong. Of what they claim from this point. 
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A $13,506.06, which was, I think, about $41 and some odd C'ents 
less than the amount ·of the paving between Centre street and 
the eastern boundary of the line but we accept1ed it with the 
understanding it would be all thrashed out here and whatever 
decision would be made-that was on account of this 49-

Q Now, including the amount paid K·elly-McFeel_ey, charging 
interest, engineer's and inspector's fees, what is the amount now 
due 1 A The amount now due on the statement of November 
30th i~ $35,804.56, and of courne there is an interest charge since 
then. 

Q Since November 30, 19171 A Which amounts to $1,239.62. 

Cross examination by Mr. Armstrong. 

Q You said you paid $1,575.50 to J. J. Albertson, County En-
giner 1 A Yes, sir. 

20 Q What fod A For his supervision of the work and mak-
ing the estimates. 

Q He was supervising it on the part of the county, was he 
not 1 A He was the county engineer 

Q And doing it on the part of the county, was he not1 The 
county contributed to this expense 1 A Not that I know of. 
The borough paid that. 

Q But the borough contributed to this expense of paving 1 A 
Oh, yes. 

The Court. The county reimbursed you 1 
30 The Witness. No, we have had no reimbursement from 

the county. 
The Court. How did they contribute 1 
The Witness. They didn't contribute to the borough as 

far as we were concerned. This was the borough's. 
The Court. Did they pay the contractor direct a part 

of the expense 1 
The Witness. They paid the contractor their part. 

We simply paid the contractor for the paving between the 
40 rails and 3 feet each side and Mr. Albertson's charge was 

for that part of it. 
The Court. What do you mean by that part of it 1 
The Witness. Paving between the rails and 3 feet each 

side. 
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Q Didn't the borough pay for any paving outside of what 
they are charging1 A No, we haven't had the bill for it yet. 

Q You paid for no paving at all, then, outside of what you 
are charging here against the railway 1 A No. 

Q Well, this paving of Maple avenue was done by the State 
and county as well as by the borough, wasn't iH A Yes, but 
not this portion of it. 

Q I am talking about the complete paving. A Yes, the 
general paving. 

Q Who is Remington 1 A Remington is the borough en-
gineer. 

The Court. How do I understand this contract to have 
been made1 Was it made between the contractor and the 
borough for the entire street width 1 

Mr. Starr. It was made between the contractor and 
the borough. It was made between the borough and the 
contractor with reference to the portion between the rails 
and tracks and 3 feet on each side. 

The Court. Then the rest of the work was independent 1 
Mr. Starr. The rest of the work was an independent 

proposition between the contractor and the county. That is 
right, isn't it1 

Mr. Albertson. That is my understanding of it. 
Mr. Starr. I will put Mr. Albertson on the stand m 

order to be informed exactly what was done. 
The Court. Did the borough have any part in the 

determination of the question of the necessity of the pav-
ing outside of the tracks, that is to say, of the road-bed 
between the curbline and the railway's obligation 1 

Mr. Starr. My understanding is it was taken over by 
the county and under the statute the county provides for 
the pavement outside of the obligation on the part of the 
company, then there is a contribution from the State and 
alRo from the borough, but the operation is initiated and 
carried through by the county because it •is a county road. 
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JOHN J. ALBERTSON, recalled. 
By Mr. Starr. 

Q Mr. Albertsollt-
Mr. Starr. I might say, your Honor, we have agreed 

as to the measurement between the west borough line and 
Centre street with the Public Service engineer. 

The Court. And what is your agreementf 
The Witness. The total for the Belgian block was 

19150.5 lineal feet, and the total yardage-
The Court. Can't you give it in dollars and cents and 

never mind the-
The Witness. The Belgian block, $12,830.83 and the 

bituminous pavement $18,397.82. There is one item here 
that their engineer hasn't gotten of $238.69, which was by 
reason of extra asphalt or dered in the balance -of the pav8-
ment and that made this apply to this part also. It was 
found the asphalt was too lean. The bituminous pavement 
was too lean and an extra supply was ordered in and that 
made the share on this of $238.69. 

Q Does that cover the area between the tracks, the rails and 
three feet on each side f A Yes, sir. 

Q The entire boundary f A No, sir; the part from the west 
borough line to Centre street. 

Q Have you calculated the whole f I want the whole thing. 
A My understanding was that this was the only part in contro-
versy. 
· Q It is as a matter of fact but we would like to have the whole 
amount. A The summary of the whole contract is 27479 lineal 
fret of block pavement at 67 cents, making $18,410.93. The 
bituminous pavement 10,805 and 26 yards of bituminous pave-
ment at 2.44, making $26,364.83. This extra asphalt was ordered 
rn and was $238.69, making the total contract price $45,014.45. 

40 The Court. Where did this extra come in, east or west 
of Centre street f 

The Witness. It came in west of Centre street. 
Q Now, the borough paid you money for supervising~ A 

Yes, sir; 3%% on the total cost, or $1,575.50. This ·was ·enti~·ely 
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independent of the county work, and the county contract called 
for-covered 3 feet of gutter on, 9 feet and six-tenths, 9 feet 6 
inches on each side, or 19 feet, and the county would pay for no 
more and had nothing to do with the part between the rails and 
the tracks and 3 feet outside of tho track. That was entirely 
separate contract for which bids were asked and received March 10 6, 1916, the contract awarded for that strip by the borough to 
Kelly-McFeeley Company at a different price from what the 
county paid for that part outside. 

Q There is a separate contract for the county from the 3 feet 
to the curM A Yes, sir. 

Q What did you do with reference- to the supervision of the 
contract or the work under the contract with the contractor and 
the borough 1 A "\Ve gave them the line for the rails, the 
elevation and grading and reset the track and attended to this 
pavement and did all the engineering work in connection with 20 
it, for which I was paid 3½ %. 

Q Did the borough have an inspector there on the joM A 
l\Ir. Remington was there from time to time in addition to a 
representative-in addition to one I paid myself. 
Cross examination by Mr. Armstrong. 

Q You also supervised the county contract 1 A No, sir; I 
was the engineer but not supervisor. 

Q It was under your engineering direction that the county's 
paving on Maple avenue, formerly the Moorestown Turnpike 

3
o 

road, was done 1 A Yes, sir. 
Q And the county did all of the work except this that is 

under the contract with the Kelly-McFeeley Company by the 
borough of Merchantville, being 3 feet outside the outer rail to 
the railway1 A There were 2 separate contracts, one made by 
the county at one price, with Mr. Kelly, and another made by 
the borough at another price. 

Q (Question repeated.) A Yes, sir. 
Q And as to paving of Maple avenue, then, outside of this, 

what we may call, for the purposes of this case, the railway strip, 40 
the borough itself had nothing to do 1 A Yes, sir; they paid 10% of that cost. 

Q But they had nothing to do with the paving at alH A 
Oh, yes; they were consulted as to the kind of pavement they wanted. 
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Q But the contract was made with the county1 A Yes, sir. 

Q And the county put it down by its contractor 1 A Yes, 

sir. 
Q And financed iU A Yes, sir. 
Q And paid the contractor for it and either did get or is to 

1 O get a payment from the borough of Merchantville 1 A Yes, sir ; 

and also the State of New Jersey. 
Q Get the usual appropriation . from the State for the county 

road 1 A Yes, sir. 
Q And the usual appropriation from the borough of Mer-

chantville for the county road 1 A Yes, sir; lOo/o. 

Q That is fixed by statute1 A No. 
Q Fixed by regulation 1 A The State's share cannot exceed 

40o/o of the cost and the borough's share may be paid by the 

20 abutting owners or the muncipality, either way. 
Q But l0o/o must be of that 1 A They all do that. I think 

there is a law covering it. That iei the usual proceeding. 
Q The State pays 40o/o and the county and municipality 

together 601 A The county 50. 
Q And the municipality 101 A Yes, sir. 
Q And that procedure was followed here 1 A That is usual 

in our county. 
Q Do you know whether the borough has paid 1 A I don't 

think they have paid yet. I don't know that. We have never 

3 o made our final payment on the road yet. 
Q And you don't know whether their payment has been by 

assessments or how1 A No, they agreed to pay. 
Q They agreed to pay, but how they are going to raiS'e the 

money you don't know 1 A No. 

Mr. Starr. We rest. 
Mr. Armstrong. I move for a non-suit on the part of 

the Camden and Suburban Railway Company . and on be-
half of Mr. Bergen I also move for a non-suit on the part 

40 
of the Public Service Railway Company. As it transpires 
now, the work, instead of being done by the borough with 

contribution from the State and county, it is the ordinary 
liability ·which may be assessed against the property own-
ers and what not and only l0o/o from the borough and it is 
not a compliance at all with the exhibit, the agreement 
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Off er of Documentary Evidence. 

between the Public Service Raiiway Company and the 
borough of Merchantville, whatever the number is. 

The Court. It is a rather serious question, Judge 
Starr. I will hear the case out, though. 

DEFENDANT'S CASE. 

Mr. Armstrong. I offer in evidence the charter of the 
Camden Horse Railway Company, dated March 23, 1866, 
P. L. 1866, page 640, for Exhibit D. 1; the amendment 
thereto of April 2, 1868, P. L. 1868, page 635, for Exhibit 
D. 2; the amendment of March 11, 1872, P. L. 1872, page 
512, as Exhibit D. 3. I also offer in evidence an ordinance 
of the borough of Merchantville, passed October 6, 1896, to 
the Camden Horse Railroad Company, as Exhibit D. 4. I 20 
offer in evidence the entry and certificate of the Public 
Service Railway Company, October 23, 1907, as Exhibit 
D. 5. 

Mr. Starr. I object to the mat,eriality of that, if your 
honor, please. 

The Coiirt. I will receive it. 
Mr. Starr. May I have an exception 1 
(Which exception is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

Mr. Armstrong. It is admitted on the part of both 
· parti,es that this Maple avenue was a part of the turnpike 
road of the Moorestown and Camden Turnpike Company 
and so remained until 1914 or 1915, when it became a 
county public road, taken over by the county. 

Mr. Berry. 1913. 
Mr. Armstrong. Yes, 1913, '14 or '15, something like 

that. I offer in evidence the agreement-

30 

j _O_ The Court. It was done before this agreement was -
entered into 1 

Mr. Armstrong. Yes, before that agreement. I offer 
in evidence the agreement between the Moorestown and 
Camden Turnpike Company, permitting the building of 
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Off er of Docurnentary Evidence. 

the railroad by the Camden Horse Railroad Company 
from the western boundary of Merchantville to Centre 
street. 

Mr. Starr. I object to that on the ground of materiality 
also. 

l O ( Objection overruled.) , 
Mr. Starr. I would like to have an exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

Mr. Armstrong. I offer in evidence the agreement be-
tween the Moorestown and Camden Turnpike Company 
and the Camden and Suburban Railway Company, for 
the building of the-dated November 10, 1900, for the 

20 building of a road from Centre street eastward to the 
borough limits. 

Mr. Starr. I object to that as immaterial and irrielevant. 
( Objection overruled.) 
Mr. Starr. An exception. 
(Which exc0ption is hereby allowed and scaled accord-

ingly.) 
(SEAL) 

(Agreement between Camden and Moorestown Turnpike 
8 O Company and the Camden Horse Railroad Company ad-

mitted in evidence and marked Exhibit D. 6.) 
( Agreement between the Turnpike Company and the 

Qamden and Suburban Railway Company admitted in 
evidence and marked Exhibit D. 7.) 

Mr. Armstrong. You didn't produce my notices1 
Mr. Starr. I haven't seen them. We will produce them. 
Mr. B erry. There was a notice disclaiming any liability 

on the part of the Camden and Suburban. 
40 The Court. I notice a reference in this agreement to 

section 6 of the ordinance. Was that the ordinance 
previously mentioned 1 

Mr. Starr. Yes. 
Mr. Annstrong. The 1900 ordinance. 
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John J. Albertson, further cross-re-direct. 

JOIIN J. ALBERTSON, recalled for further cross examination. 
By Mr. Armstrong. 

Q Your computation of the cost paid by Merchantville for 
west of Centre street included paving 3 feet outside of th0 north 
track as well as 3 feet outside the south track, did it not 1 A 
Ye , sir. 

Q And it included between the rails of the north track and 
between the tracks 1 A Yes, sir. 

Q As well as the south track1 A Yes, sir. 
Q In other words, you h3:ve taken the whole of that space, 

being a strip equal to the width of both tracks and 3 feet on 
either side 1 A 21 feet wide. 

Q Being a total of 21 feet in the center of the road 1 A Yes, 
SU. 

10 

Q And you made no deduction or abatement for the track of 20 the Camden Horse Railroad Company, the track built by the 
Camden Horse Railroad Company itself previous to the lease to 
the Camden and Suburban 1 A I knew nothing of that. 

The Coiirt. I think it ·would be well to get the figures 
on it. 

Mr. Starr. Judge Armstrong and myself will agree as 
to that if it becomes of importance. 

Re-direct examination by Mr. Starr. 
Q Who first took the initiative 1 Whjch municipality first took 30 

the initiative to have the road improved, the county or the 
borough 1 A The county contracted for that first. 

Q As far as the improvement was concerned in the begin-
ning-

Mr. Armstrong. I suppose that isn,.t material, if your 
Honor please. 

A I think it was endorsed by a petition from the owners along 
the road. 

Mr. Armstrong. Unless I find I omitted some of these 
papers, we rest. 

40 
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John W. Mickle, direct. 

PLAINTIFF'S REBUTTAL. 

JOHN W. MICKLE, sworn. 

By Mr. Starr. 

Q Mr. Mickle, are you the borough clerk of Merchantville 1 
lO A I am. 

Q Have you the minutes of the procedings of the borough 
council of the 18th of December, 1900 f A Yes, sir. 

Q Produce them, please. A (Witness produces book.) 
Q You have the minutes there1 A Yes, sir. 

Mr. Starr. I offer, if your Honor please, an ordinance 
which was adopted that day, an ordinance to repeal an 
ordinance granting permission and consent to the Camden 
Horse Railway Company to construct or maintain and 

20 operate a str1eet railroad, etc., which was the 1896 ordi-
nance. 

Mr. Arrnstrong. I object to that on the ground that no 
such ordinance could be introduced, passed or considered 
without notice and a hearing. So far as I know, this is 
the first knowledge there was such an ordinance ever 
adopted, and as a preliminary to such an ordinance a~ 
this, under the Hudson Telephone case, the many cases 
followed since that by our own court and the courts of the 
United Stat,es, stating that as an authority such an ordi-

30 nance is entirely invalid and nothing can be predicated 
upon it. 

40 

The Court. I will receive it. The effect can be dealt 
with as well without it as with it. 

Mr. Starr. I offer in evidence, if your Honor please, 
the minutes of a meeting held on the 17th of December, 
1900. 

Q ·vv on 't you read the minutes, please, Mr. Mickle, for that 
meeting1 

Mr. Armstrong. May we suggest that the whole min-
utes be put in 1 

Mr. Starr. If that is agreeable to Judge Armstrong, we 
will have copies made of the minutes of the 17th and 18th. 
I want to introduce in evidence the minutes of the various 
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He1dings Lippincott, direct. 

meetings at which the 1900 ordinance was considered, also 
I will furnish copies of those to Judge Armstrong. The 
meeting of November 13, 1900, at which the application 
of the Camden and Suburban was presented-

Mr. Armstrong. I object to the materiality of this as 
there is no attack or suggestion made on this 1900 ordi- 10 
nance, so that the ordinanee itself speaks as a municipal 
action. 

Mr. Starr. The purpose is to show that from early in 
November until late in December the consideration of the 
1900 · ordinance was before the members of council and 
various meetings and conferences were had between 
members of council and directors of the Camden and 
Suburban, at which the representatives of the Camden 
and Suburban were present, and I purpose to show that 
the passage of the repealing ordinance was by virtue of 20 
an arrangement between the repres·entatives of the Camden 
and Suburban and the members of council that that was to be 
done before the 1900 ordinance was to be adopted, and it 
doesn't lie in the mouth of the Camden and Suburban at 
this time, under those circumstances, to raise any question 
as to the validity of the repealing ordinance in view of the 
fact that they at that time were in possession of the tracks 
of the Camden Horse Railroad Company under the lease. 

The Court . . You may offer them. I will deal with 
them later. 30 

1t!J r. Armstrong. All of these are under objection. 
Mr. Starr. The minutes of November 13, 1900, of De-

cember 3, 1900, of December 4, 1900, December 11, 1900, 
December 13, 1900, December 17, 1900, and December 18, 
1900. And you have the offer of the repealing ordinance 
of December 18, 1900. 

No cross examination. 

HEULINGS LIPPINCO'l1T, affirmed. 
By Mr. Starr. 

Q Mr. Lippincott, in the month of December, 1900, were you a 
~rector of the Camden and Suburban Railway Company1 A 
Yes. 

40 
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H eitlings Lippincott, direct. 

Q And did you appear before borough council, representing 
that corporation, the Camden and Suburban Company, on several 
occasions, with reference to the ordinance which was subscqum1tly 
passed on December 18th, known as the Camq.en and Suburban 
ordinance1 A I was before the borough council a great many 
times. I don't at this moment recall just what the object of 
each visit was. 

Q What was your object in being there? A Representing 
tLc Camden and Subm ban. 

Q For the purpose of advocating the passage of the Camden 
and Suburba:n ordinance? A There was more than one ordi-
nance passed and I don't know which one you have special 
i'eferen e to. 

Q You remember there were two ordinances introduced, onr 
f'iranting privileges to the Camden and Suburban and anothrr 
repealing an ordinance passed in 1896 granting certain privileges 
to the Camden Horse Railroad Company? You remember that, 
do you not? A No, I do not. I remember we were there for 
eertain privileges for the Camden and Suburban but I do not 
remember the repealing of the ordinance. 

Q You remember there was another ordinance introduced and 
passed? A I do not, nor I won't say just what we were there 
for at that time. Those things are rather vague. I had no 
occasion to ref er to them since and I have no-

Q The minutes show on December 17, 1900, you were present 
at a meeting of the borough council and you ,vere given the 
privilege of the floor to advocate the passage of the Camden and 
Suburban ordinance. Do you remember that? A I nmember 
being there and having the privilege of the floor on some of those 
occasions. 

Q Don't you remember on that occasion there was intro-
duced, at your suggestion, as the representative of the Camden 
and Suburban Company, an ordinance to repeal the Camden 
Horse ordinance which had been passed on the 6th of October, 
1896? A No, I do not rC'mcmber that. I don't think I could 
have made such a suggestion because I don't thjnk I had any 
business to. I think I would be exceeding my authority. 

Q Then you don't remember whether, A I won't say it 
wr.sn 't done. I have no recollection of it. I don't think I pos-
sjbly could have aclvocat·ed it. 
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Cha1'les P. Early, direct. 

Q Didn't you talk with Mr. Early, who was the borough 
~olicitor, with relation to the passage of the 1900 ordinance 1 A 
I had several conferences with Mr. Early. 

Q And you were acting in behalf of the Camden and Sub-
urban 1 A Yes. 

Q And you had a talk with Mr. C. P. Early, who was a mem-
ber of borough council 1 A I don't recall him. I remember-

Q Remember Mr. Early sitting right there (indicating) 1 A 
Well, his face I have seen before. I would not have recognized 
him. 

Q He was a member of borough council. Don't you remem-
ber talking with him about it 1 A No, I do not. That was 
~ome time ago. 

Q Were you pr1esent at a meeting of borough council when 
the franchise ordinance in favor of the Camden and Suburban 
was passed? A Which ordinance do you mean 1 

Q That is the 1900 ordinance which concerned the privilege 
of putting down the track in Merchantville. A I think I was 
present. 

Q At that meeting? A Yes. 
Q Don't you remember at that meeting there was another 

ordinance passed r epealing the 1896 ordinance? A No, I do 
not. I must say this is the first that I heard of this today. It 
j~ the first knowledge I had of it. It might have occurred but 
passed my mind but I have no recollection of it. 

Q \Vho else a ppear·e'd before the borough council or to your 
knowledge had any dealings ·with the members of council, repre-
senting the Camden and Suburban at that time 1 A I can't be 
positive but I think William S. Scull and G. Genge Browning 
,-rcrc present. 

No cross examination. 

CHARLES P. EARLY, sworn. 
By Mr. Starr. 

Q Mr. Early, you live at Merchantville? A Yes, sir. 
Q And in 1900 were you a member of borough council 1 A Yes. 
Q Were you preS'ent on the night that the Camden and Sub-

urban ordinance was passed, the ordinance spoken of here as 
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Charles P. Early, direct. 

1 he franchise ordinance, adopted on December 18, 1900? A I 
think I was. I don't doubt that I was. 

Q What say? A I have no doubt I was there. I attended 
all the meetings regularly. 

Q Do you remember whether or not Mr. Lippi:acott was 
10 there? A I remember Mr. Lippincott being there quit,e a num-

ber of times. I don't think there was any doubt but what he 
was there that night. 

Q Do you remember whether or not ther~ was a repealing 
ordinance adopted that night? 

Mr. Armstrong. Just wait a minute. I object to that. 
There can be nothing-no question of identity of time. 
It must be with his own knowledge. 

The Court. I don't understand that is the purpose. I 
20 understand it is for the purpose of identifying the time 

and occasion. 

Q ·what is your recollection about thai, Mr. Early? A I 
hardly know how to answer you. Of course, we were very much 
1nterest,ed at that time, everybody was, particularly members 
of council, ~nd the representatives of the company were there 
and tried their best to influence council-

The Court. What is it? 
The Witness. Tried their best to influence council to 

30 make up the terms, as I remember, and we were very 
determined that they should carry out the contract as we 
offered it, that is to say, that they were to do certain 
things. I hardly know what else to say. 

40 

Q Do you remember whether or not Mr. Lippincott was 
present at a time when there was a repealing ordinance pasS'ed 
by council? 

Mr. Armstrong. I object to that as being entirely 
immaterial. 

( Objection overruled.) 

A I should have to depend upon the records. It is too far 
back for me to _say just which immediate meeting, what par-
ticular meeting that was passed. There is no doubt that was 
passed and that I was there and Mr. Lippincott was there, I 
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William Early, direct. 

haven't any doubt of it at all. We were all very much interested 
in it. 

Q Did you have any conversation with Mr. Lippincott with 
relation to the matter 1 

The Court. "\Vith relation to what 1 
Mr. Starr. The passage of the ordinance to the Camden 

and Suburban. 
A I can't remember anything special. 

No cross examination. 

WILLIAM EARLY, sworn. 
By Mr. Starr. 

Q Mr. Early, were you the borough solicitor of Merchantville 
in 19001 A I was. 

Q ,vhat had you to do with reference to the negotiations 
v{hich led up to the passage of the ordinance, the franchise 
ordinance, in favor of the Camden and Suburban on December 
18, 19001 A I think I was present at all the conferences be-
tween council and their committees and the railroad. 

Q Who represented the Camden and Suburban 1 A At 
those con£ erences 1 

Q Yes. A As I remember, several of them were held at 
Mr. Lippincott 's office at the bank a.nd at that time Mr. Lippin-
cott was there. I think on one or more occasions Judge Arm-
strong was there. I can't remember-there was somebody else 
there and I can't remember whether Mr. Dudley, whether he 
l1ad any interest in it or not. There was some other perso11 
present at Mr. Lippincott 's office besides Mr. Lippincott and 
Mr. Armstrong, and then, I think, and I remember that there 
were other conferences held in the council chamber itself in 
which Judge Armstrong was there and Mr. Lippincott was there. 

Q Now, the records show that on the 18th of December, 1900, 
there were two ordinances passed, first a repealing ordinance 
repealing an ordinance in favor of the Camden Horse, the 1896 
ordinance, and then the franchise ordinance of 1900. Do you 
recall whether or not there was any discussion between the repre-
sentatives of the borough and the representatives of the Camden 
and Suburban, at which you were present, with respect to the 
passage of the repealing ordinance 1 A Yes, there was. 

20 

30 
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William Early, direct. 

Q What was that .discussion·~ 

Mr. Armstrong. I object to that on the same ground. 
The Court. I suppos1e there could be an estoppel by 

communication from the compaJ!y by word of mouth. 

A May I ask, to verify my memory, whether the ordinance, the 
franchise ordinance, had a repealer in iU 

Q It has no repealer. A To the best of my recollection, the 
repealing ordinance was introduced at the spe·cial instance of 
.. T udge Armstrong. My impression was that I intended to put 
the repealier in the new ordinance but for some reason-and I 
think we conferred about the matter, Judge Armstrong and I, 
as to the repealer, and my recollection is that he said the repealer 
in the new ordinance would not be effective because it would not 
r,elease the guaranty under the former ordinance, which, as I 
remember, it was a different company. 

Q Well, now, as a matter of fact, was a repealing ordinance 
jntroduced A It was. 

Q Were you present1 A I think it was drawn by Judgf' 
Armstrong. I don't think I drew it. 

Q. Were you present at the meeting at which the franchise 
ordinance was passed~ A I was. 

Q Do you recall whether or not Mr. Lippincott was present 
at that meeting~ A My impression is that both Mr. Lippincott 
and Judge Armstrong were there but I won't be positive about 
that. 

The Court. Can't you be a little more certain about 
these things, Mr. Early~ 

The Witness. It has been 10 years ago. 
The Court. It was 18 years ago. 
The Court. Have you any recollection of the repeal of 

the old ordinance? 
The Witness. The repeal of the old ordinance was the 

direct result of a conversation between the committee in 
,40 my presence and Judge Armstrong's. 

Q And were you present at the meeting at which this repeal-
jng ordinance was passed ~ A I was. It was the same meeting, 
was it not~ 

Q The same meeting. A I think it was passed first, before 
the franchise ordinance was passed. 
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JVillia1n Early, cross. 

Q vVas there any reason assigned by the representative of the Camden and Suburban-

M r. Armstrong. Whof Whof He said I was there. 
Q Either Judge Armstrong or any person representing the company-

Mr. Armstrong. Who said itf Not the impression on his mind but who said it f 
Q -for the necessity of having the repealing ordinance passed f 

Mr. Armstrong. I object unless he fixes that. 
Q By J udg-e Armstrong or Mr. Lippincott f A By Judge Armstrong. The reason given was that it was necessary because it would relieve the former company to whom the former ordi-11ance was granted of its duties under that ordinanee, its obliga-tions under that ordinance. 

The Court. I don't understand exactly what you mean. That if the old ordinance was left intact, the new ordinance would have that effect f 
The Witness. No, if the old ordinance was left in effect, the obligations for paving, etc., would still be obligatory 

10 

20 

on the old compr~ny, the Camden Horse, or whatever it was, and that it was necessary to have that repealed to relieve the old company_ from the very matters that were , 30 being taken on by the new. 
Cross examination by Mr. Armstrong. 

Q Mr. Early, you remember that Mr. Armstrong was the eounsel for the Camden and Suburban Railway Company at that time, do you 1 A Yes, I know he was counsel. I was wondering whether he wasn't one of the board of directors. 
Q And you are positive he was present at these meetings where this ordinance was considered f A He was present at one or more meetings. io Q Where this ordinance was considered f A Yes. 
Q In December f A Prior to the passage of the ordinance. Q Don't you remember, as a matter of fact, from early summer of 1900 that he vasn't before the coun12il or any com-mittee of it at any time f A I don't remember the dates but 
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John W. Mickle, direct. 

I do remember you were before the council in this matter and 

then some further con£ erences were taken up. Wasn't that the 

time you left the council chamber angered at something and 

wrought up over something and then didn't the company think 

H was best to take it up in c_ommittee and not have you appear 

before council at alH That is my best recollection. 
Q You are testifying. A That is my best recollection, that 

you appeared before council in an effort to get this ordinance 

through and it didn't go through and then there were conferences 

held at Mr. Lippincott's office between the committee of council 

and Mr. Lippincott, and at those conferences-I think there were 

2 or 3 in number-I think you were present at one or more of 

them. 
Q Do you recall positively 1 Do you say positively that I 

was1 A Yes, I should say so. 
Q Do you say so1 A I do say so. 
Q Do you say positively I was present at any council meeting 

in December or November, 19001 A I am not fixing the time. 

J say at the time of the passage of this ordinance. 
Q ·when the repealer was introduced 1 A And the repealer 

was introduced at the time the other ordinance was introduced, 

and as to that it is my best recollection that you were there. 

Q And you are under the impression I drew the repealing 

ordinance 1 A Yes, I am very strongly under that impression. 

Q And you are also under the impression the repealing ordi-

nance was introduced at the same time the Camden and Suburban 

was introduced or just before it 1 A That is true. 

JOHN W. MICKLE, re:ealled. 

By Mr. Starr. 
Q Mr. Mickle, were you a member of council in December, 

19001 A I was. 
Q Member of the borough council of Merchantville 1 A 

Merchantville. 
40 Q Were you present at the meeting at which the franchise 

ordinance which is spoken of here as the Camden and Suburban 

ordinance was passed 1 A On December 17th 1 
Q On December 18th 1 A I was. 
·Q Do you remember whether or not Mr. Lippincott "ras 

present at that meeting1 A He was there. 
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John W. Mickle, direct. 

Q And what part did he take with reference to the proceed-
ings on that occasion f A In reference to the repealing part, 
he had the floor. I don't understand exactly what the circum-
stances were, but he spoke quite at length and the council took 
his remarks under consideration. I recollect perfectly well that 
he was. there. 10 

Q Were you present at the meeting at which the repealing or-
dinance was passed f A Yes. 

Q Was Mr. Lippincott there at that time f A He was. 
Q Did you attend any of the conferences between the mem-

bers of the council and the representatives of the Camden and 
Suburban f A I did not. 

The Court. Do you know what he had to say with re-
gard to these two ordinances. 

The Witness. In reference to the repealing of it, I 20 just got an indistinct recollection. I think it was in refer-
ence to carrying freight or something upon the cars, I don't 
know what it was now, but it struck me very funny at the 
time. That is the only thing in reference to what he has 
said that has come to my memory. 

The Court. You don't know whether his advocacy of 
the passage of the ordinance applied to one 1or both f 

The Witness. No, I couldn't say that. 
Q Mr. Holden was a member of council at that time t A 

Yes. 30 
Q He is deceased f A Yes. 
Q Fred Kleintzf A Yes. 
Q He is deceased f A Yes. 
Q And Mr. Longstreth f A Yes. 
Q He is deceased f A Yes. 
Q And Mr. Stewart was borough clerk at that timef A Yes. 
Q He is deceased f A Yes. 
Q After the ordinance of December 18, 1900, was passed, the 

Camden and Suburban ordinance, do you know whether or not 
there was any change in the location of the single track which ~0 
e~tende~ f1:'om Centre street toward the west f A My recollec-
tion of it 1s that that track was not in the center of the road 
and was moved-the north track. 

Q The north track was moved from the center of the road f 
A So as to make it in the center, That is my recollection of 
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II eitlings Lippincott, clirect. 

it. I don't recall except my recollection is that it was moved. 
I know about where the turnouts were and had the south track 
been put along the-in the same line of thos-e turnouts, I doubt 
whether there would have been enough ro?m for a wagon to go 
by, but there was always room for a wagon to go by on the south 
side of the track after the thing was finished. 

Mr. Starr. I think that is all, if your Honor please. 

DEFENDANTS' REBUTTAL. 

HEULINGS LIPPINCOTT, recalled. 

By Mr. Armstrong. 

Q Mr. Lippincott, in the conferences with the, committees, jf 
such were hold, of the M·erchuntville council, follo-wrd by the 
meetjngs of the council itself and the passage of the ordinance, 
was Mr. Armstrong, referred to as Judge Armstrong, present 
and taking part 1 A Not at any time. 

Q And conferences held at the bank with the committee aml 
the others, was he present at any time 1 A Not at any time, 
to my recollection. 

Q As a matter of fact, early in the year 1900 didn't he 
decline to have anything to do with Merchantville ordinances 
and transactions 1 A He. did, much to my annoyance. 

Q And can you say positively that at none ,of these meetings 
where the ordinance was considered he was present--:-he was not 
present 1 A I would say positively that you had not been at 
any of these meetings, according t,o my best recollection. That 
is my distinct recollection. 

Q I understood you to say that you had n,o authority from 
the Camden Horse and exercised no authority to consent or 
request the passage of the repealing ordinance 1 A I ,vould 
not have consented to it. I had no right or authority. 

40 Q And so far as you have recollecti:on, this is the· first yon 
heard of a repealing ordinance of any right granted the Cam-
den Horse 1 A I would say I didn't. I will say it came to 
me today as a first proposition. I didn't recollect ever hearing 
of it before, and I can't think of under any instance, of con-
se-nting to it, as I had no right to. 
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Jleulings Lippincott, cross . 

Q Do you remember the location of the north track 1 A It 
is a little vague, but I think it was on the north side of the 
road up as far as Centre street. 

Q Prepared for a second track 1 A Yes, prepared for a 
second track. 

Q And the turnouts were to the south 1 A Yes. 10 
Cross examination by Mr. Starr. 

Q Was Judge Armstrong the attorney of the Camden and 
Suburban at this t:me 1 A He was at this time. 

Q I suppose that you, as the representative of the Camden 
and Suburban, would consult Judge Armstrong with reference 
to the negotiations going on at Merchantville 1 A He was 
-very angry over Merchantville and would have nothing to do 
with it. 

Q You consulted him with reference to the matter 1 A It is 
not improbable that I told him what was going on. 

Q Then he knew what was going on 1 A I won't say I 
<iid or I didn't. I know he was very indignant and would not 
participate in any proceedings. 

Q He wasn't at their meetings 1 A I don't think he was, 
with relation to this ordinance. It was prior to that. 

Q Well, with reference· to an effort on the part of the Cam-
den and Suburban to get the franchise 1 A I don't recall his 
being there. 

Q Will you say he wasn 'U A If necessary t:o be positive, 
I will say he wasn't there. 

Q Don't you recall the Judge was dissatisfied with the atti-
tude of some of the members of council and refused to go there 
any more~ A I know he was dissatisfied and would not go back. 

Q And wouldn't go back any more1 A And wouldn't go 
hacl.,. any more. 

Q \\Tith referrnrr to this repealing ordinance, the Camden 
JT orse Railroad Company had never exercised its privileges under 
the 1896 ordinance~ A I don't know. I am not part of the 
Camden-

Q How long have you been connected with the Camden and 
Suburban 1 A From the beginning, but not the Camden Hiorse. 

Q But the Carn(lrn and Suburban got the lease from the 
Camden Horse in 18961 A That is right, 1896 is right. 

20 

30 
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Ileulings Lippincott, direct. 

Q And you were associated in some way with that from 1896 

to 1900? A Yes. 
Q And were director during all that time f A And director 

during all that time. 
Q Don't you know that the Camden Horse never accepted 

10 the 1896 ordinance, never did any work under iU A No, I 

do not. 
Q Don't you lmow as a matter of fact the reason they didn't 

do it was that they wouldn't consent to the paving obligatiions 
under that ordinance 1 A No, I have no recollection of it. It 
may be true. I have, no recollection of it. 

Q You say it may be true 1 A I ,say it is possible to be 

true. It was a good while ago. I have no recollection of it. 

Q I read from the 1896 ordinance. The railroad company 

20 should put down substantial road on the 1outside of each outer 
rail to the curb line. A What road is this 1 

Q That is the 1896 ordinance to the Camden Horse, giving 
the right to put down the paralleling track. A From Centre 
street on· .the north side1 

Q Now, you remember that, don't you, from Centre street 
to the westerly line of the borough 1 A I had no part in it. 

Q Don't you remember that was· one of the obligations of 
the Camden Horse taken over by the Camden and Suburban f 
A It is quite likely what 1occurred after they took over the 

3 0 management. · 
Q Don't you know provisions of the ordinance of 1896 were 

ref err•ed to in the lease 1 A I did not tax my mind with that 
detail at all. 

Q And don't you know that was one of the reasons why the 
Camden Horse and Camden and Suburban never constructed 
under the 1896 ordinance, because they didn't want to pave 
the street, to put substantial road down to the curb line1 A No, 
I do not. 

Q And don't you remember also that was the reason why 

40 they wanted that ordinance repealed when the 1900 franchise 
ordinance was passed 1 A That is past me. If I ever knew it, 
I have no reeollection of it. 

Q You won't say, Mr. Lippincott, that you didn't know about 
this repealing ordinance 1 A I will say so far as I recollect 
now I had no knowledge of the repealing ordinance. I will 
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Edward Ambler A rm.strong, direct. 

say positively I did not consent to it, if I was present. when it was passed, in my presence. 
Q Do you hav;e any recollection that it was 1 A No, nothing whatever. On general principles, I couldn't have consented to it and wasn't a party to it, that is my attitude toward that whole matter. 
Q You were present when the ordinance was passed 1 A I think I was present. 
Q When the 1900 ordinance was passed 1 A Yes. 
Q And you spoke in favor of the ordinance 1 A And spoke in favor of the ordinance. 
Q Don't you know as a fact that that repealing ordinance was adopted immediately before you made the speech 1 A No, I do not. I did not make any speech on the repealing of the ordinance, if I recollect. If I did, it was in opposition to it. Q Did you make any speech in opposition to iU A I don't remember anything about it. 

Q Why did you say if you did know about it you made a speech in opposition to it 1 A Because that would be my atti-tude. 

Re-direct examination by Mr. Armstrong. 
Q Mr. Dudley was the lawyer representing you when this 1900 ordinance was passed, was he not 1 A I think he was. 

EDWARD AMBLER ARMSTRONG, sworn. 
In 1900, and before I was a director and counsel of the Cam-<len Horse Railroad Company, I was also a director and counsel of the Camden and Suburban Railway Company from the time of its incorporation. I had nothing to do with the proposal or, the passage of the ordinance of 1900-

M r. Bergen. That is the ordinance granting the right to the Camden and Suburban 1 
The Witness. Yes. Several months before, in meeting with the borough council in some other matters concern-ing this company, I notified the Camden and Suburban that I would not appear before or have anything to do . with any legislation with the borough of Merchantville concerning this ordinance. Mr. Early is mistaken, there-fore, in saying that he had conversati1ons with me. If he 
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Ed1.carcl Auibler Armstrong, cross. 

did with a lawyer, it must have been with Mr. Dudley, 
because I was told that Mr. Dudley, one of the directors 
of the company, who was a counsellor-at-law, had drawn 
the ordinance which was afterwards passed, giving the 
rights to the Camden and Suburban Railway Company 
in Merchantville. The terms of that ordinance I was not 
acquainted with and did not learn until after it was passed. 
Mr. Early is mistaken in saying that I advocated the re-
peal of an ordinance to the Camden Horse Railroad Com-
pany, because until in court today I didn't know of this 
ordinance at all. There is a repealer contained in •one 
ordinance and I thought in the pleadings, where it is re-
f erred to, that is what was referred to in the pleadings. 
There is some reference made in the pleadings and by an 
answer filed by tho borough of Merchantville, but I did 
not know an attempt had been made to repeal an ordinance 
of 1896 to the Camden Horse. No notice was ever giv0n 
to or received by the directors of the Camd8n Horse Rail-
road Company and they had no notice of it whatever. 

The Court. ,Vas the Camden and Suburban Company 
the company that 0onsolidated the Camden Horse ~nd tlie 
old South Jersey or the old -w •est Jersey? 

The Witness. •No, the Camden Horse Railroad Com-
~any was leased by the Camden and Suburban Railway 
Company, which owned the West Jersey Traction Com-
pany and afterwards the Camden and Suburban 's lease 
was carried over in the lease of that company to the South 
,Jersey Traction Company, which assignment is now held 
by the Public Service. 

The Court. Isn't this question rather unimportant, so 
far as this repealer is concerned? I suppose the Camden 
and Suburban has an obligation from the Public Service 
as to all obligations that it undertook. In that situation, 
docs the Camden and Suburban figure at all? 

The Witness. If your Honor please, the Camden Horse 
figures in this. 

Cross exa-mination by Mr. Starr. 

Q Now, Judge, were y-ou ever the attorney of the Camdrn 
and Suburban? A Oh, yes. 



63 

E1dward Ambler .Annstroug, cro.c·s. 

Q And you were attorney for the Camden and Suburban during all this time, 1900, while this ordinance was being passed? A Oh, yes. 
Q And did Mr. Lippincott consult with you with reference to the negotiations? A I think he did not. 
Q Are you sure about thaH A He did not at all with any lO particulars. If he told me what he was doing, my recollection of it is that he did say something about it and '' I suppose y,ou decline to hear anything about it.'' 
Q You know whether it is pertinent or not, Judge. My inquiry is whether he talked to you. A So that I knew what was going on? 
Q Whether yiou knew or not, did he tell you what was going on? A I think not. 
Q Did you know anything about the terms of the ordinance l A I did not. 20 
Q You say you never knew anything ahout this repealing ordinance until today? A That is correct. 
Q Didn't you rend the reply filed in this case? A I thought it was the general repealer put in another ordinance. I didn't know it referred to that. 
Q Let me read you the 11th paragraph. That paragraph avers that the privileges conferred by the ordinance passed October 6, 1896, ,vere never exercised by the Camden Horse nml on December 18, 1900, an ordinance was adopted, etc., re-praling the Camden Horse Railroad Oompany ordinance. Don't 30 you remerrbcr that was in the answed A I say I remember that was in the answer, but you will see how I was misled by that, because there was an ordinance passed for the Camden Horse Railroad Company April 3, 1892, authorizing, through tlw wholr length of the borough, the building of a railroad, which was limited to six months in terms. Section 3 of the ordinance of 1896 has a repealer of all ordinances inconsistent with that and I thought t ... 1e pleader was referring to that. He wasn't, of course, in the terms and dates, but that is the· impression I got. ~o 

Q How could you get thaU Could that be any plainer? A I am not c•omplaining of its not being plain. vVhat I had m mind was the building of the railroad from Centre street to the ra~t<•rn end of the borough, which was never exercised, and that is what I thought your reference was to in that. I should 

• 



64 

Willia1n F. McAllister, direct-cross. 

not have thought so, I ought to have looked up the dates and 
been sure about it, so far as the informatiion to me is concerned. 

Q You knew that the ordinance of 1896 provided certain 
paving obligations, to put down a substantial road from the track 
to the curb 1 A I know what it said. 

10 Q Did the Camden Horse or the Camden and Suburban ever 
do that 1 A I don't know what they did, because this all the 
time was a turnpike road and they had an agreement with the 
turnpike company. 

Q Please answe-r my question, Judge. Did the Camden and 
Suburban or the Camden Horse ever build a substantial road 
from the track to the curb, under the provisions of the 1896 ordi-
nance 1 A I don't know what they did as to the physical road, 
I don't know at all. 

Q And wasn't that the reason for the repeal of the 1896 

2o ordinance, that they" wanted to avioid the responsibility of the 
paving in that ordinance1 A No, no such reason ever went 
to the Camden Horse Railroad Company as that or any other 
reason for the repeal of the ordinance. 

30 

PLAINTIFF'S REBUTTAL. 

WILLIAM F. McALLISTER, sworn. 

By Mr. Starr. 

Q You are the mayor of Merchantville 1 A Mayor of Mer-
chantville. 

Q How long have you lived there 1 A How long have I 
lived there 1 Since 1897. 

Q Prior to the passage of the 1900 ordinance, that is the fran-
chise ordinance of the Camden and Suburban, did either the 
Camden and Suburban or the Camden Horse build a road from 
the outermost tracks to the curb in accordance with the terms 
of the 1896 ordinance 1 A Not to my knowledge. 

40 Cross examination by Mr. Armstrong. 

Q Maple street, up to 1913, was a turnpike road owned by 
the Moorestown and Camden Turnpike Company 1 A It was 
taken over by the State and county about that time. 

BOTH SIDES REST . 

• 

l 



65 

Samuel P. Corliss, direct. 

The Court. When you get a transcript out, I will be 
glad to hear counsel then. 

Mr. Starr. Judge Armstrong and I have an understand-
ing that we will go over the transcript and if any formal 
matter has been omitted we will supply it. 

The Court. S,o I understood. 10 

NEW JERSEY SUPREME COURT. 
CAMDEN COUNTY CIRCUIT. 

BOROUGH OF MERCHANTVILLE, 

Plaintiff, 

vs. 

CAMDEN AND SUBURBAN RAILWAY Co., et als., 
Defendants. 

Action at Law. 

Testimony. 

Camden, N. J., March 29, 1919. 

TESTIMONY. 
Before Hon. Frank T. Lloyd, Judge. 

Appearances : 
For the plaintiff, Lewis Starr, Esq., and Edward I. Berry, Esq. 
For the defendants, E. A. Armstrong, Esq., and Frank Bergen, 

Esq. 

PLAINTIFF'S CASE. 
Mr. Starr. If your Honor please, when we took testimony 

in this case before, the right was reserved by both parties to 
re-open, and I make that application on behalf of the plaintiff. 

SAMUEL P. CORLISS, sworn. 
By Mr. Starr. 

Q Mr. Corliss, you were served with a subpoena, were you 
not, to produce the maps which wer.e presented with the petition 

20 

40 
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John W. Mickle, direct. 

which the Camden and Suburban filed with the Borough of Mer-
chantville befor,e the ordinance of 1900 was adopted, the fran-
chise ordinance. Have you those maps and blue prints here, 
or copies of them 1 A I was served with a subpoena and there 
is a statement accompanying the subpoena asking for certain 

10 papers, but I don't understand just what is wanted, because it 
reads '' Presented by the Public Service Railway Company to the 
Borough Council of Merchantville'' and I have nothing to do with 
that, of course. 

20 

Q That is a mistake. It should have- been "Camden and 
Suburban." Have you copies of the maps presented to Borough 
Council at the time the petition was filed for the adoption of the 
1900 franchise ordinance 1 A No, sir. 

Mr. Starr. The petition itself and the map we have 
been unable to find. 

Mr. Armstrong. Here is a copy of the petition, but 
there is no map attached. 

Mr. Starr. W,e have a copy ,of that, but I want the 
blue print. 

Mr. Armstrong. We appear to have no copy of it at 
all, and apparently it wasn't attached to this copy; that 
is, there is nothing to show it was, and I suppose it was 
not. Have you found the original petiti1on 1 

Mr. Starr. We can't find it. I have a copy of the orig-
30 inal, but we can't find the original. That is the trouble, 

and the petition recites that a copy of the map is attached. 

Q I understand, Mr. Corliss, you have no copy ,of the map 
which was attached to the original petition filed with the Borough 
Council 1 A No, sir, I have not. I supposed they were at-
tached to this paper, but when I came to get the paper I found 
they were not. 

JOHN W. MICKLE, sworn. 

40 By Mr. Starr. 

Q Mr. Mickle, you are the Borough Clerk of Merchantville, 
are you 1 A I am. 

Q And hav,e you the custody of the minutes of the Borough 
Council 1 A I have. 
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John W. lJficl-cle, direct. 

Q Is that book which I hand y,ou the minute book of the Borough Counsel 1 

(Examining counsel hands book to witness.) 
A That is the last one. 

Q Will you please turn to page 14, minutes of meeting of Bornugh Oouncil held on the 5th of June, 19141 A Page what1 Q Page 14. 

Mr. Starr. Now, I off er in evidence, if your Honor please, the resolution which appears at page 14, beginning as follows: "Mr. VanKirk then offered the following:" I have furnished Judge Armstrong with a copy of that, and I will either have the minute read into the rer,ord, or will introduce in evidence a copy and have it marked. 
llir. Armstrong. I object to this as to the materjality. There is no allegation that this was ever brought. home at all to the Public Service Railway Company. 
The Court. What is the purport of the res1olution 1 
Mr. Starr. The point was raised by Judge Armstrong at the last hearing, on his motion to non-suit, that the proceedings which had been taken by the Bornugh with respect to the improvement of the road were not the pro-ceedings which were contemplated either by the ordinance of 1900 or the modifying agreement of 1915. I propose, and this is the initial step, to show the acts of thr::i borough and al~1

0 the acts of the Board of Freeholders with rela-. tion to the improvement of the road, and I expect also to introduce testimony to show that the various stages taken by hoth municipalities with reference to the jm-provement of the road were briought to the attention of the officers of the company, the Public Service Railway Com-pany, and it was to take care of that situation that ~be agreement of 1915 was made. 
The Court. What is this-

10 

20 

30 

M r. Starr. This is the preliminary resoluti,on. It reads 40 as follows-

The Court. Just a moment. I assume, Judge Arm-strong, that any steps that were taken in pursuance of that, wbetl:cr effe (;tive finally for the purpose or not, 
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John W. JJiiclcle, direct. 

10 

20 

80 

40 

are admissible in the effort to prove that the steps con-

templated by the agreement were carried out. 

Mr. Armstrong. These are not subsequent to the agree-

ment. They are prior. 
The Court. Regardless of whether they are before or 

after, if they are steps looking to the improvement or 
change in paving that was then under contemplati1on and 

to show the Borough's participation in it, I assume they 

are admissible to establish the chain of circumstanees which 

were contemplated in this agreement. 
Mr. Armstrong. I don't understand, of course, that any 

unambiguous agreement or any preliminary things are 

either useful or may be used. Sometimes they are aHowed 

to explain ambiguities in an agreement. 
The Court. I don't understand it is for that purpose. 

My understanding is it is for the purpose of showing 

that the municip8.llty and the company having entered into 
an agreement, th&t upon the performance of certain steps 

a certain amount of money should be due. Now, this as 

I understand, is the effort to show the performance~ either 
theretofore or thereafter, of the steps contemplated. Is 

that correct~ 
Mr. Starr. That is the purpose, and also, if your Honor 

please, our contention will be that this agreement may 
be susceptible of ·one or more interpretations, and our 
effort will be to prove the circumstances surrounding the 

entire transaction so that your Honor will be placed sub-
stantially in the position the parties were in, not to alter, 
modify or change, but to explain the provisions of the 
modifying agreement of 1915. They are the two purposes 

for which this testimony is offered. 
The Court. I think it is admissibre for the first, and if 

it is admissible for any purpose, I must receive it. 

Mr. Armstrong. All I have to do is, I believe, unller 

the practice niow, interpose an objection. 
The Court. No, you must note an exception. 

Mr. Armstrong. All right then, I ask an exception . 

. (Which exception is hereby allowed and sealed accord-

ingly.) 
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Mr. Starr. I ask that a copy-
The Court. I don't decide it is not admissible for the second purpose. 
Mr. Starr. It seems to me we ought to have the trsti-mony in, anyhow. 
Mr. Armstrong. I simply want to say, as I understand 10 it, we are bound by the agreement as it stands, and 1hat this is not admissible for either purpose suggested. I want to ask, if I may, I ask to object_ to all this, and save an exception to such as are admitted. 
(Said resolution marked Exhibit P. 1, 3/29/19.) 

Q Will you turn to page 651 A (Witness turns to page in.-dicated.) 

Mr. Starr. I introduce a minute whi~h appears on page 65. It begins, "Mr. John J. Burleigh, Second Vice Presi- 20 
dent of the Public Service "-wait a minute "the members of Council and Mr. Burleigh had an informal discussion with regard to the improvement of Maple avenue October 27, 1914." I introduce that in evidence. 

(Said minute marked Exhibit P. 2, 3/29/19.) 
Mr. Starr. I have copies of letters, the originals of rwhich were lost, and Mr. Berry asked the company to furnish copies of them, and those are the copies that were furnished (indicating). 

30 Mr. Armstrong. I have no means-I don't know whether I have any means or not to- . 
Mr. Starr. Would you have any objections to putting the copies in and then you can check them up, and if they are not accurate copies, of course, I will consent that they go out. 
Mr. Armstrong. Not the slightest. 
Mr. Starr. Then I introduce a letter dated Juiy 14, 1914-

~o The Court. Gentlemen, there are these different papers. -I don't want anybody fo be misled. They are very differ-ent papers, very different proceedings, the two introduced, one of June 5th and the other of October 27th. One ap-pears to be a resolution of the borough which contemplates 
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John W. Mickle, direct. 

some official action. The other is a recital of conversations 
apparently had before the Council not resulting in any 
official-

Mr. Starr. That is important to show, if your Honor 
please, that Mr. Burleigh was present and the subject 
matter of the improvement of the road was under dis-
cussion in his presence. 

The Court. It may be very important. I am not deal-
ing with that phase of it. 

Mr. Starr. It is a minute of the record kept by the 
municipal body, and it seems to me the fact that he was 
there is-the best evidenee of that fact, that is, the best evi-
dence of that fact would be the record kept. 

The Coitrt. The objection isn't on that ground. The 
objection is not on the ground that it isn't the best evi-
dence. 

Mr. Armstrong. The objection is stated. Why I 
thought that I had covered-

The Court. You said you didn't think it was material, 
that thes1e papers were not material. 

Mr. Armstrong. I object to the admissibility. I was 
going when this was offered, to object on the ground it is 
a mere recital. 

.The Court. I don't see how it is possible to bind 1one of 
the parties to the litigation by a minute of the book. 

Mr. Starr. I will prove that independently. I am 

willing to let that go out. 
Mr. Armstrong. Mr. Burleigh is dead. I can't have 

him sworn. 
Mr. Starr. I introduce the letter dated July 14, 1914, 

addressed "Dear Mr. Mayor," and signed "John J. Bur-
leigh, 2nd Vice President,'' addressed to Hon. Alfred H. 
Bennett. 

Mr. Armstrong. I renew the objection made before, and 
further, that this is incompetent and immaterial. 

The Court. Mr. Burleigh was Vice-President of the 
defendant company1 

Mr. Armstrong. Yes. 
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John TV. Mickle, direct. 

The Coiirt. The objection is not on the ground that he was not authorized to speak. 
Mr. Armstrong. No, no. 
(Said letter mark~d Exhibit P. 3, 3/29/19. 
Mr. Starr. Now, Judge, will you furnish me with the original letter written by Mr. McAllister, Borough Clerk, ;t.Q to the railway company, dated October 15, 1914. I have a •copy here. Y1ou have the original. 
Mr. Armstrong. I don't know if I have. What is the date1 
Mr. Starr. October 15, 1914, written by Mr. McAllister, the Borough Clerk, to the railway company. 
Mr. Annstrong. Judge Starr sent me a notice to pro-duce all letters written to anyhody in relation to this mat-

ter, and I have tried to comply with if as much as I 20 could. 
The C oiirt. Can't you use the copies 1 
Mr. Starr. I have copies here. We can make the same arrangement, Judge, check them up, and if they are not 

right they go out. Letter written by McAllister, Clerk of 
the Borough, to John J. Burleigh, Vice-President, dated October 15, 1914. 

(Said letter marked Exhibit P. 4, 3/29/19.) 
Mr. Armstrong. Did your Honor say I need not renew 

30 my objection to each of these 1 
The Coiirt. It is a pretty hard task for the Judge to carry. 
Mr. Armstrong. Then I object to this on the ground of its being immaterial and incompetent and on the further 

ground that all the relati1ons between the parties were reduced to an agreement in writing which is made the basis of this suit. 
Mr. Bergen. I enter the same objection on behalf of the Public Service. 40 
The Court. Who is the letter from f 
Mr. Starr. From the Borough Clerk to Mr. Burleigh. 
The Court. The letter will be received, and note an ex-cepti1on. 



10 

John W. Mickle, direct. 

(Which exception is hereby allowed and sealed accord-

ingly.) (SEAL) 

Mr. Starr. I offer a reply written by Mr. Burleigh to 

Mr. McAllister. 
(Same objection by both defendants.) 

(Said letter marked Exhibit P. 5, 3/29/19.) 

Mr. Armstrong. May I have an exception f 

(Which exception is hereby allowed and sealed accord-

ingly.) (SEAL) 

Mr. Starr. I also offer in evidence a letter written by 
Mr. Burleigh to the Borough C1'erk, dated November 6, 

20 1914. 
(Same objection by both defendants, and exception 

asked.) 
(Said letter marked Exhibit P. 6, 3/29/19.) 
(Which exception is hereby allowed and sealed accord-

ingly.) (SEAL) 

Mr. Starr. I offer as part of that letter a report 
signed "Franchise Bureau, by Charles N. Breeder, E ngi-

neer," which was attached to the letter. 

30 Mr. Armstrong. That is all one offerf 

Mr. Starr. Yes. 

40 

Mr. Armstrong. Our objection stands, of course. 

(Said report also marked Exhibit P, 6, 3/29/19.) 

Q Now, Mr. Mickle, won't you turn to page 139, resolution 

passed by Borough Council, May 7, 1913. Do you find a reso-

lution introduced by Mr. Moses on that page, beginning "Where-

as the stone road committee-'' A Right. 
Q -'' signify their intention of recommending to the Board of 

Freeholders,'' etc. A Right. 

Mr. Starr. I offer that resolution in evidence. 

Mr. Armstrong. I make the same objection to that as 
to its materiality and what I said about the agreement. 
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Jolin W. Mickle, direct. 

Mr. Bergen. Same objection on the part of the Public 
Service. 

(Said resolution marked Exhibit P. 7, 3/29/19.) 
Mr. Armstrong. I ask an exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 10 
(SEAL) 

Q Now, turn to page 142, minutes of May 12, 1915. A May 
12, 1915. 

Q Do you find a resolutiion offered by Mr. Moses, beginning 
'' Owing to the request made by the Stone Road Committee,'' 
etc. 1 A Right. 

Q That is on page 1421 A 142. 
Mr. Starr. I offer that resolution. 
Mr. Armstrong. Objection. 
(Said resolution marked Exhibit P. 8, 3/29/19.) 
Mr. Armstrong. I ask an exception. 
(Which excepti1on is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

Mr. Starr. I have here a letter written by Mr. Berry to 
Mr. Burleigh, August 18, 1915. That is a copy'. You prob-
ably have the original. · 

20 

Mr. Armstrong. Do the same way with that. 30 
M,:. Starr. I offer that letter in evidence. It is dated 

August 18, 1915, written by Mr. Berry, and addressed 
"Public Service Corporation, John J. Burleigh, Esq., 2nd 
Vice-President.'' 

(Said letter marked Exhibit P. 9.) 
Mr. Starr. Now, I offer in evidence Mr. Burleigh's 

reply to the last letter, dated August 30, 1915. 
(Same objection by both defendants.) 
(Said 1'etter marked Exhibit P. 10, 3/29/19.) ·40 
Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 

(SEAL) 
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Q Now, will you please turn to page 187 of the minute book1 
A 1871 

Q Yes, and do you find there copy of the modifying agree-
ment dated November 15, 1915, and a resolution authorizing its 
adoption 1 A Dated November 15th 1 

10 Q Yes. 

Mr. Starr. I offer the minute showing the adoption 
of the modifying agreement of November 15. 

Mr. Armstrong. You have already offered that agree-
ment. · 

Mr. Starr. I know, but I prefer to have it. This is 
one stage of the proceedings. 

Mr. Armstrong. I have no objection to the offering 
of the agreement, but I don't want in anywise to be bound 

2 O by the minute. 

40 

Mr. Bergen. Made after the agreemenU 
Mr. Starr. Yes. "Mr. Smith offered the following 

resolution," etc. 
The Court. Let it be received. 
(Said minute marked Exhibit P. 11, 3/29/19.) 
Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

Q Now, turn to pag~ 204, minutes of meeting of January 18, 
19161 A January 18, 1916. 

Q Resolution offered by Mr. Moses, and seconded by Mr. 
Powers. A Right. Resolution that the Borough Engineer be 
instructed. 

Mr. Armstrong. I obj-ect to that of course, what they 
were doing with relation to it. I renew the same objection. 

The Court. I think that so far these papers have all 
been admissible for very limited purposes. I don't think 
recitals are binding or evidential against the defendants. 
I think they are evidential to show the steps that were 
being taken progressively to carry out the agreement. 

Mr. Starr. I offer the resolution in evidence. 
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John W. Mickle, direct. 

Q 
Do 
A 

Mr. Armstrong. I will have to make a different objec-
tion to that, I suppose, because that postdates the agree-
ment. 

1'he Court. I have read the one of December. I don't 
know what this is. 

Mr. Armstrong. This is something about making some 
contract about paving. 

Mr. Starr. '' Resolved that the Borough Engineer be 
instructed to prepare specifications," etc. Now, we off.er 
that for the purpose of showing a compliance by the 
Borough with the terms and conditions of the agreement . 
of November, 1915. 

Mr. Armstrong. I object to it, on the ground that it 
is incompetent, improper and immaterial, not binding 
against the defendants, and all of this, I suppose, is being 
taken under my objection that this work could only be 
done by ordinance and there is no ordinance so far sub-
mitt,ed showing it. 

Mr. Bergen. Same objection for the Public Service. 
(Said resolution marked Exhibit P. 12, 3/29/19.) 
Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

10 

Now, page 206, another resolution offered by Mr. Moses. 30 
you find the record of a resolution offered by Mr. Moses f 
I do. 

(Said resolution marked Exhibit P. 13, 3/29/19.) 
Mr. Starr. I suppose you want to off.er an objection to 

that on the sam·e ground 1 
Mr. Armstrong. Yes, incompetent, immaterial and has 

no connection with either of these defendants. We ask 
an exception. 

(Which exception is hereby allowed and sealed accord- -1,J 
ingly.) 

(SEAL) 
The Court. You were not the Secretary when these 

minutes were copied in 19141 



10 

20 

80 

76 

Fred W. George, direct. 

The Witness. Not in 1914, sir. 
No cross examination. 

FRED W. GEORGE, sworn. 

By Mr. Starr. 
Q Mr. George, where do you reside1 A 1445 Kenwood 

avenue. 
Q And have you any official position in the county of Camden 1 

A Yes, sir. 
Q What is it 1 A Clerk of the Board of Chosen Freeholders. 

Q How long 1 A Since May, 1900. 
Q Will you produce the minute book, No. 10, of the proceed-

ings of the Board of Freeholders and turn to page 368. 

Mr. Armstrong. Have you them copied outf 

Mr. Starr. I will furnish you them. 

Q I call your attention to the minute with reference to the 

presentation of a communication from the Borough Council of 
Merchantville. Have you that communication here 1 A No, sir. 

Q That petition, 1911, you showed it to me downstairs. A 

(Witness hands papers to examining counsel.) 
Q You have produced three papers, one dat·ed-two dated 

April 5, 1911, and one dated May 4, 1911. From where did you 

get those papers1 A They were received by-I don't know 

whether they came by mail or handed to me. 
Q From the records of the County of Camden 1 A Y·es, sir. 
Q I ask you whether or not those communications were re-

ceived by you as Clerk of the Board of Chosen Freeholders 1 A 

Y•es, sir. 
Q From the Borough of Merchantville f A Yes. 

Mr. Armstrong. 1911' 
Mr. Starr. 1911. 

Q With reference to the purchase of the turnpike and the 

40 improvement of the road and request that it he done. 

Mr. Armstrong. They certainly have no possible con-
nection, I suppose, with this case. As a matter of fact 
I think the road wasn't purchased for five or six years 

after that. 
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Fred W. George, direct. 

Mr. Starr. It wasn't purchasied until two years after 
1913. My purpose is to show successive steps and the 
action taken by the Borough of Merchantville to have the 
road improved. It was finally done in the method as we 
have proven it. 

The Court. I appreciate that, but how can- 10 
Mr. Starr. Here is a communication signed by the 

borough clerk under the seal of the borough. 
The Court. Yes, I have no doubt of the official commu-

nications. That isn't what I mean. Was there as early 
as that an intention undertaken to improve this road 1 

Mr. Starr. That is my understanding. We will prove, 
if your Honor please, for years the borough has been after 
the county to have the road improved, the road to be pur-
chased from the Turnpike Company and improved, and 
that Mr. Burleigh as the Vice-President of this Company 
was conversant with the fact, and he was assisting in 
having it done and to show that what was finally done 
and the method by which it was accomplished was in 
accordance with the understanding as contemplated by · 
the agreement. 

Mr. Armstrong. I don't think Judge Starr means-it 
is extremely unfortunate in this case, I think-that we 
ever abandoned our legal rights. Mr. Burleigh was a very 
large property owner on this street, individually, and I 
am quite certain he was anxious to have this as a county 
road, as to that part of it, but the Public Service Railway 
Company wasn't and Mr. Burleigh wasn't as vice-presi-
dent, because Mr. Burleigh had re:peatedly said what his 
interest was as a citizen there and how anxious he was 
to have it. I have heard him say it myself. 

The Court. I will disregard anything that comes into 
the case that doesn't appear to come from an official of 
the company. I will instruct the jury to disregard as 
much of it as is irrelevant. 

Mr. Armstrong. Of course we would never enter into 
the agreement we did here, and I don't want to say I have 
foreclosed my clients by not objecting to some of these 
things and some of these inferences. 

20 

30 

40 
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Fred W. George} direct. 

The Court. Undoubtedly the parties' rights must stand 

upon the agreement plus whatever legal obligations there 

may have been anterior to them, if there ·were such, no-w 

relied upon, and at most I apprehend that the various 

communications could be held to establish but two things 

10 
or tend to establish two things. One would be that the 

proceedings contemplated in the agreement were being 

carried out, and secondly that the company had cognizance, 

through its officials, of the various steps. You cannot, of 

course, alter a written paper by any other method of 

proof, but it has been many times held that the status of 

the parties may be ascertained. In fact I tried one of 

those cases mysdf in Burlington County-somebody 

against the . Delaware Bay Railroad Company, I think it 

20 

ao 

40 

was. 
Mr. Starr. May I read two paragraphs of this modi-

fying agreement of 1915 First '' The Borough of Mer-

chantville proposes to have Maple avenue through its 

entire length paved with an improved pavement, having 

the assistance therein of the State and County, which both 

make appropriations for the same and over which both 

have certain supervision.'' Then the agreement provides 

in the last clause "When such paving, done in the manner 

aforesaid, is completed, it shall be de med to have been 

done in accordance with the requirements of secHon 6 of 

the aforesaid ordinance.'' Now, section 6 of the aforesaid 

ordinance provided that whenever the street should be 

paved from curb to curb at the expense of the borough-

the expense and supervision of the borough-the obliga-

tion would be incurred by the Railroad Company to in-

clude their share of the expense between the rails and 

three feet on each side. 
The Court. I think I follow the situation. You at-

tempt now to show it was understood between the parties 

thts was being done in accordance with that agreement. 

Mr. Starr. What was done was done in accordance with 

the interpretation ,:rn will ask your Honor to.-I offer 

these resolution in evidence. 
The Court. I will receive them. I may say, Judge 

Starr, I think you are getting a good ways back now. It 
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Fred TV. George) direct. 

eems to me it must be anterior to anything contemplated in this agreement. 
( Objection by both def,endants.) 
(Said papers marked Exhibit P. 14, P. 15 and P. 16, 3/29/19.) 
The Court. Isn't there a shorter way to get at this, 10 

Judge Stard Can't you offer these papers by your 
memorandum instead of having them each offered sepa-
rately 1 I understand that you are doing it in an orderly way. 

Mr. Armstrong. vVhen we adjourned I thought he was 
going to copy out all he wanted and send me copies and put them in. 

Q Now, won't you turn to page 349 of the minute book, book 
number 11. vVas a meeting held of the Board of Freeholders on :! O 1},e 11th of May, 19151 A Yes, sir. 

Q And is there a resolution on page 349 with reference to 
the_, Moorestown and Camden Turnpike 1 A Yes, sir. 

Q Will you kindly read that into the record 1 
Mr. Starr. I offer that resolution in evidence. 
Mr. Armstrong. We renew the objection. 
The Court. What is it, Judge Starr 1 
Mr. Starr. ''Whereas our county engineer has prepared 

plans, profiles, cross-section and specifications for improv-
ing the Moorestown and Camden Turnpike''-

Mr. Armstrong. Exception. 
(vVhich exception is hereby allowed and sealed ac-cordingly.) 

(SEAL) 
Mr. Starr. "Whereas our county engineer has pre-

pared pbns, profiles, cross sections and specifications for 
improving the Moorestown and Camden Turnpike from 
Camden City Line to Burlington Co. line, that portion 
from Camden to the easterly end of Merchantville to have 
a concrete base surfaced with grouted Belgian block top. 

'' The Merchantville authorities are not satisfied with 
BPlgian block, bd insist on a concrete base with bitumi-
nous tcp f:i. om the curb line to outer edge of trolley rail, 

30 
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also between rails. They also insist upon our conforming 

to the r evised borough grade. Be it resolved that we 

direct our engineer to so modify our plans and specifica-

tions to meet the demands of the Merchantville authorities 

on condition that said borough accept, . take over and main-

10 tain, as soon as completed, so much of said road as lays 

within the borough limits." 

Q Now, turn to page 365. Was there a meeting of the Board 

of Freeholders on the 9th of June, 1915 A Second W 1ednes-

day of June, 1915, June 9th, yes, sir. 

Mr. Starr. Now, I offer in evidence, if your Honor 

please, the resolution which begins '' The Road Committee 

presented the following resolution, Camden, June 7, 1915," 

and the action taken by the Board on that report of the 

20 Stone Road Committee. 
Mr. Armstrong. Same objection by both defendants. 

30 

40 

Mr. Starr. That has incorporated in it the resolution 

which I introduced in evidence passed by the Borough 

with reference to the improvement of the road on the 12th 

of May. 
Mr. Armstrong. Exception. Some of these, if your 

Honor please, antedate the modification agreement. 

(Which exception is hereby allowed and sealed accord-

ingly.) (SEAL) 

Q rrurn to page 428. Was there a meeting held on the 30th 

of J)8cember, 1915~ A Yes, sir. 

Mr. Starr. This minute, if your Honor please, this reso-

lution has incorporated in it a copy of the modifying agree-

ment of November 15, 1915, the agreement between the 

Public Service Company and the borough of Merchant-

ville. I offer-
111 r. Armstrong. vVe object. How, under the Sun, can 

those subsequent things have anything to do with it 1 The 

Board of Freeholders were no party to this thing in any 

way. 
Mr. Stan·. I think it has. I offer the resolution in 

evidence. 
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Edward I. Berry, direct. 

Mr. Armstrong. Same objection for both defendants. 
(Said resolution admitted in evidence.) 

Q Have you in your poss1ession the original contract made 
between the County of Camden and the contractors for the im-
provement of the road to Merchantville 1 A Yes, sir. 

Mr. Starr. I offer that contract in evidence, the eon tract 
and specifications, dated March 16, 1916. 

Mr. Armstrong. Objection. 
(Said paper marked Exhibit P. 17, 3/29/19.) 
Mr. Armstrong. Exception. 
CWhich exception is hereby allowed and sealed accord-

ingly) 
(SEAL) 

No cross examination. 

}1JDW ARD I. BERRY, sworn. 
fly Mr. Starr. 

Q Mr. Berry, how long have you been Borough counsel for 
the borough of Merchantville 1 A Since January 1, 1911. 

Q Prior to the 15th of November, 1915, in your capacity as 
borough solicitor or borough attorney, did you have any con-
ferences with Mr. Burleigh, talks with him, in relation to the 
improvement of the turnpike road through Merchantville 1 A 
I have had very many conferences with Mr. Burleigh; as an 
officer of the Public Service Corporation, I might say. 

Q For whom were you acting 1 A For the borough of 
~lerchuntville. 

Q And in a general way, what was the subject of the con-
ferences? A The subject of the conferences was the possibility 
of improving Maple avenue, which, at that time, was a county 
road. The method of improving it was talked over. The only 
practicable method seemed to us to be to have the county pur-
<'hase the turnpike, turn it into a county road and then improve 
jt hy State and county aid. I meant it was a turnpike road 
originally. 

Q \Yas that one of the matters discussed between you and 
1Ir. Bnrlejgh? A Yes, that was one of the matters discussed. 

Q Did he make any suggestions as to the way the improve-
ment of the road could be accomplished 1 

10 

20 

30 

40 



Edward •I. Berry, direct. 

Mr. Armstrong. Objection. I think that is entirely 
immaterial. 

The Court. I think I will receive it, showing cognizance 
of the steps, if it does, that were being taken, and that this 
agreement was entered into following those steps. 

10 Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-

ingly.) 
(SEAL) 

( Question repeated) 

A He suggested that we have a conference with the Public 
Service officials in regard to getting over, if possible, the diffi-
culties in section 6 of the ordinance, which provided that when 
the road should be improved at the expense and under the di-

20 rection of the borough, the Public Service would be liable between 
the rails and tracks and on each side of them. 

30 

40 

Q The agreement of November 15, 1915, ·was prepared where~ 
A In Judge Armstrong's office, at the Public Service Building, 
Newark. 

Q And was it pursuant to a conference you had with Mr. Bur-
leigh, Judge Armstrong and Mr. Bergen 1 A It was, yes, sir 

Q Who suggested that such conference be held in Newark 1 
A Mr. Burleigh. 

Q And who accompanied you to Newark 1 A William F. 
McAllister, who was then mayor of Merchantville. 

Q Now, had you had a talk with Mr. Burleigh or conference 
with him prior to your trip to Newarki A Several of them. 

Q vV ell, do you remember one particular one, the last con-
ference you had with him prior to the time you went to Newark? 
A The last conforence at which the matter was discussed, yes, 
~lr. 

Q Do you remember who was present at that time 1 A I 
do not remember. My impression was that Mayor McAllister 
was with me at that time, but I am not certain about it. 

Q What was said by you and Mr. Burleigh with reference 
to the status of the road at Mrrchantville and any matter con-
nected with the contemplated improvement 1 Tell me first 
whether it was after or before the 12th of May, 19151 A It 
was ·after the 12th of May, 1915. 
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Edward I. Berry, direct. 

Q Was it after the 9th of June, 19151 A Yes, sir; it was within two or three weeks of the time we had the conference in the Public Service office. 
Q Tell us what happened on the occasion of that interview. 

A Mr. Burleigh and I had quite a discussion in regard to the 
possibility of improving the road, getting the Public Service 
Railway Company to pay the cost of improving between the rails and tracks and three feet on each side. At that time the 
Borough and the County had practically come to an agreement 
as to the terms on which the work was to be done, as to the method by which the work was to be done, and that-

Q w· as Mr. Burleigh acquainted with that fact 1 A Per-r rctly. It was a matter of discussion between us. 
Q I call your attention to the r·esolution which had been adopted by the borough on the 12th of May, 1915. Was that 

t'esolution the subject of discussion between yourself and Mr. Burleigh f A It was. 
Q And the resolution taken by the Board of Freeholders on 

1 'F 0th of J unc of the same year, was that a matter of discussion between yourself and Mr. Burleigh 1 A It was. 
Q Proceed. A 'l111e discus~ion followed generally this line: The decks were cleared for action so far as the borough and county were concerned. The only thing that was holding us up 

was the question as to whether there was any liability on the 
part of the Public Service to pave between the rails_ and tracks. 

Q "\Vhy was that question raised 1 A Because of the pro-visions of section 6 of the ordinance of 1900 requiring that that 
work should be done at the expense and under the sole direction of the borough. That was impracticable for a good many 
reasons. In the first place we did not feel that the borough could swing it financially. 

Q "\Yas anything said to Mr. Burleigh about that situation 1 A Yes, we discussed that. I might say at the same time we 
were talking over . the idea as to whether it wouldn't be possible, 
in order to meet that difficulty, for the borough to actually do this work itself, that is, give a contract for the work and pay the 
l'Xpense, and afterwards get reimbursed from the State and 
county. It was thought that in order to do that legislation would 
he nrc<'sRary and that was talked about, and Mr. Burleigh was 
acquainted as well with that fact, that that was under discussion, 
hut it was not deemed practicable. The method which ,ms 

40 
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Edward •I. Berry, direct. 

practicable, as we thought, was to have the county improve that 

road, that being a county road, with state aid, and the question 

under discussion was whether the Public Service officials would 

not consent that if it were done in that way it would be deemed 

to meet the requirements of section _6 so far as they were 

concerned. 
10 Q What conclusion did you and Mr. Burleigh reach upon the 

20 

occasion of that intervi1ew? A At none of the interviews did 

we reach any conclusion. We lmew about as much when we came 

out as when we went in, but Mr. Burleigh suggested that we get 

together and talk the matter over with Mr. Bergen who, I under-

stand, is general counsel of the Public Service, and Judge Arm-

strong, at their office in Newark, and he suggested that he would 

make an appointment when he would be there. He had one 

day a week when he was sure to be at his office in Newark, I 
believe, and he said he would arrange for an appointment the 

following week. He attempted to arrange. for that appointment, 

but owing to the absence of Judge Armstrong-or Mr. Bergen-

he was unable to do it, and an appointment was made, I think, 

hvo weeks following that, at which time Mayor McAllister and 

myself went to Newark. 
Q In your talk with Mr. Burleigh that you had in Camden 

before you went to Newark, was there anything said about what 

portion of the road through Merchantville the county was willing 

to construct? A We understood that the county or the state, 

I think the county, had a rule that they would not improve 
!JO -' beyond sixteen feet of any road. 

Q Was that matter discussed between you and Mr. Burleigh 1 

A Oh, yes, that matter was discussed and was known to Mr. 
Burleigh. 

Q Was there anything said between you and Mr. Burleigh as 

to whether or not the cpunty would pave any portion of the 

road occupied by the tracks of the Railway Company 1 A The 

eounty -would not do that. ·AU these matters were matters of 
discussion between us at many conferences, not only one, but 

40 
many. 

Q Now, will you please tell us what happened on the 15th of 

November, 1915, when you and Mr. McAllister, representing the 

borough, went to Newark to have the interview with Mr. 
Rmh•jgh, Jud.0,·e Armstrong and Mr. Bergen? A '\Ve ·went to 

Tewark on the 9 o'clock train, got there a little after eleven 
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Edu;ard .J. Berry, direct. 

and went to Mr. Burleigh's office in what I understand is the 
Public Service Building in Newark. Mr. Burleigh got into com-
munication with Mr. Bergen's office by telephone, and for some 
reason Mr. Bergen could not see us at once, so we waited in 
Mr. Burleigh 's office for some time until word finally came down 
1hat Mr. Bergen could see "!JS- Mr. Burleigh, Mayor McAllister 
and myself then went to Mr. Bergen's office and were introduced 
fo Mr. Bergen. Mr. Burleigh then explained in considerable 
detail the situation as we had talked it over among ourselves. 

Q What did he say about the situation, about the difficulties 
of the situation~ if any, and the part that the county would take 
in the construction of the road, if any 1 A Well, he said, as I 
have already detailed in our discussions, that this was a county 
road, of course, that the county would only improve sixteen, 
feet, that they wouldn't improve any part of the space between 
the rails and tracks, that under the franchise granted the Public 
Service they would be liable to pave the portion between the rails 
and tracks and three feet on 1cach side only in case the balance of 
the work-in case a pavement from curb to curb was laid at 
the direction and expense of the borough, that the borough did 
not feel that it could do that or that it was not practicable to do 
so, and he had suggested that Mayor McAllister and myself 
come up and have a conference with Mr. Bergen and Judge 
Armstrong to see if some method could not be arrived at by 
which the work could be proceeded with, that the matter was at 
n point where that was the only thing which was holding it up. 
lf r. Burleigh also said he was very much interested in Merchant-
Yille, lived there many years, and he was very anxious to see the 
street improved. 

Q Was there anything said by Mr. Burleigh with reference 
to the action the borough had taken in conjunction with the coun-
ty? A Mr. Burleigh said, as I recall it, that the county and bor-
rrng-h had practically gotten together, that the only thing which 
would prevent the prosecution of• the work was this difficulty 
with section 6 of the ordinance. 

The Court. Did Mr. Burleigh at that time know that 
the contract. would have to be made by the county and · 
carried out through the county if carried out at all 1 

The Witness. He knew that was the method which was 
proposed to do it. 

20 

30 

40 
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Edward J. Berry, direct. 

Q That had been told again and talked over 1 A That had 
been a matter of discussion for some time. 

Q What was said, if anything, or what was suggest,ed, if any-
thing, as a means by which the difficulty could be overcome so 
that the work could go ahead and still there would be no inter-
ference so far as the paving obligations of the Public Service 
were concerned 1 A I don't know that I exactly understand 
that question. There was a suggestion made at this confer-
ence-Judge Armstrong, I believe, stated that the Public Service 
wanted to help us out, they were interested in, of course, the 
prosperity of the towns they served, they wanted to help the 
borough along, it was a good thing to have the street improved, 
and they realized we couldn't do the work ourselves, and I think 
Mayor McAllister had suggested-well, we had thought it 
possible we could have the work done ourselves giving the 
contract ourselves and then secure legislation by which we could 
have a certain amount rebated by the state and county. Judge 
.Armstrong remarked, well, we wouldn't get very far on that. 
Is that the point you wish to ask about 1 

Q Was there anything said at that conference with reference 
to what portion of the work would be let by contract by the bol'-
ough and what portion by the county 1 A As I recall it, 
the idr-a was, the discussion was, that the work that we claimed 
tho P ublic Service was liable to do would be let by us and 
the balance of the work would be let by the county. That is my 
impression; I can't say positively about that. 

Q "\Vell, now, as a result of the talk you had and the explana-
iions made by Mr. Burleigh, what occurred 1 A Well, I mir ht 
say further, there was some suggestion that the Public. Service 
desire a modification of the paving there, so that they could have 
granite blocks laid between the rails, or on each side of the rail. 
'rliey said it made a very much better road from their point of 
view, and we said we had no objection to that, and about that 
time was lunch time and we all went upstairs and got a very good 
dinner, came down later, to Judge Armstrong's office this time, 
and Judge Armstrong dictated the agreement with some sug-
gestion~ from Mayor McAllist·er and mysdf. 

Q ·when you came to the last paragraph of the agreement-I 
8how you Exhibit P. 5- A Yes, sir. 

Q At whose suggestion was that 1 A That was . put in at 
my suggestion. 
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Q What did you tell Judge Armstrong with relation to it 
at that time1 A The agreement stopped right at the end of 
the "two rows of Standard Granite blocks," and I said to Judge 
Armstrong, ''I wish you would add a clause to that agreement 
that when this paving is done, as it is proposed to be done, that 
it shall be considered to have been done in accordance with 
Section 6 of the ordinance." Judge Armstrong said, "That 
isn't necessary; the paper shows on its face just precisely what it 
is intended to do." And I said, "Well, if it isn't necessary I 
don't think it will do any harm to add it," and Judge Armstrong 
then added that clause, dictating it to his stenographer. 

Q vVas there anything said on that occasion prior to the time 
of the dictation of the agreement, or while it was being dictated, 
with reference to the means by which State aid could be ob-
tained 1 A Prior to the agreement being dictated we are talk-
ing about it. It was discussed that the State aid could only be 
obtained if the road were built by the county under the existing 
law. 

The Court. Was the first paving east of Centre street 
paid for by the company 1 

Mr. Starr. Yes. 
The Court. And it was done in the same manner as 

the remaining portion 1 
The Witness. Precisely, no change whatever. 

10 

20 

Cross examination by Mr. Armstrong. 30 
Q In all your conversations with Mr. Burleigh, he expressed 

his anxiety, because he was a ·large property owner 1 A I 
don't know that he cxprrssed it in that way. He was a large prop-
erty holder. He said that he was anxious to have it done, and 
I always understood I was dealing with him as an officer of the 
Public Service and not as a private citizen. 

Q He referred you each time, that is, referred the matter 
each time to the Public Service officials in Newark 1 A I 
can't answer as to that, I don't think we ever got any decisive 40 word from Mr. Burleigh on any occasion. 

Q Didn't he say he should confer with the Public Service 
people in Newark at practically each interview you had with him 1 
A I know at some interviews he said he would take it up. I 
don 't know that that was so at each interview. 
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Q Pursuant to what was said there, you went over to Newark 

to the office of the Public Service Railway to bring the thing, 

if possible, to a conclusion 1 A Pursuant to the arrangement 

made by Mr. Burleigh that we should come over there. 
Q And when you went over there after the interviews you 

speak of and the discussion of the various matters, this agree-

ment of November 14th, this memorandum of November 15th, 

1915, was drawn and executed by the officers there, wasn't it1 

A It was dictated by you to your stenographer. We waited 

until she transcribed it, and then, as I recall, it w_as executed 

and handed to us. 
Q Do you remember who was called in as to the method 

of paving, about the block and so on 1 A Who was called into 

our con£ erence 1 
Q Yes. A I don't recall, Judge. 

20 
Q There was a discussion with, several different individuals 

during the progress of your talk, wasn't there 1 A I think, 

as a matter of fact, some engineer or some plans were produced, 

something of that sort, but I am not clear about that. 

30 

Q The method of how, you are not clear, that the method of 

how the work by contract, and so on was to be done ·was dis-

cussed then, are you 1 A I think I can say that I am pretty 

clear on that. 
Q "'\Vell, as a matter of fact, it was not finally determined 

how that was to be done at this time1- A You mean in regard 

to-
Q The method of doing the thing. A By state and county 

aid, oh, yes. 
Q Yes, they were to be aided by the state and county, but 

the method by which the work was to be done was being dis-

cussed there, that is, when the legislation was referred to, wasn't 

it, as a possibility1 A That was merely suggested as a pos-

sible means which we had previously considered, yes, sir. 
Q Now, during all your interviews, the discussion as to the 

limit of liability of the Public Service Railway Company was 

4
o claimed to be Centre street, wasn't it1 A I think yes-well, 

I ,von 't say during all our interviews because at first I under-

stood J\fr. Burleigh to claim there was no liability there at all, 

and at our discussion in your office you conceded that the company 

or whichever one was liable-that liability existed for the por-

tion east of Centre street, I will put it. 
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William F. M cA.llister, direct. 

Q And no liability west of Centre 1 A That was your con-tention. 
Q And that has been continuously the contention 1 A As I understand it. 
Q And that was expressed in the memorandum itseln A Yes, sir. 10 Q And as a matter of fact the other money has been paid! A A voucher has been paid which purports · to be for that pavmg. 
Q Now, you were present the last time this matter was be-fore the Court 1 A Yes, sir. 
Q When the method of how this work was to be done was revealed by the contracts here 1 A Yes, sir. 
Q And you heard what was said then and the objection made at that time, did you 1 A I did. 

WILLIAM F. McALLISTER, sworn. 
By Mr. Starr. 

Q Mr. McAllister, in November, 1915, were you the Mayor of- A I was. 
Q Of Merchantville 1 A I was. 
Q Prior to that time had you had any conference with Mr. 

20 

Burleigh with reference to the improvement at Merchantville and the method to be employed in doing it 1 A I was talking to him a number of times on the street cars going to and from 
8 0 Camden, and he attended one session of the Borough Council while the matter was under discu~sion. 

Q What was the subject generally, so far as the details were concerned, ·between you and Mr. Burleigh 1 A The type of paving to be laid and the method by which the improvements could be accomplished. 
Q Was there anything said between you and him with re-lation to the difficulties which existed by reason of the paving obligation under the ordinance of 19001 

Mr . .Armstrong. May we, if your Honor please, ~ake ~Q a general objection to this testimony 1 
The Court. Yes, Judge, but there may be some of it admissible and some not, as I said before. Perhaps it is better that you object specifically if there is anything you think you ought to object to. 
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Mr. Armstrong. I object to that as incompetent and 
immaterial, and ask for an exception. 

(Wbich exception is hereby allowed and sealed accord-
ingly.) 

(SEAL) 

Mr. Armstrong. Possibly I ought to say as it now 
appears by the testimony, so far as Mr. Burleigh was con-
cerned with the plaintiff's testimony, he referred the mat-
ter to the other officials than himself of the Public Serv-
ice Railway Company in Newark, and in acordance with 
that testimony both this witness and the preceding one 
went to Newark to settle the matter, and these preliminary 
discussions, therefore, are, on that ground, incompetent. 

The Court. I am not admitting them for the purpose 
of affecting the contract, nor necessarily for the purpose 
of clarifying it, but I think it is clearly admissible as to 
what was in the minds of the parties as to the method 
of performance, and that Mr. Burleigh was acquainted 
with that proposed method as an officer of the company. 

A There was a general discussion with regard to the improve-
ment being done in accordance with the section 6 of the ordi-
nance of 1900 which required the borough to do it when the im-
provement was brought about. Mr. Burleigh was familiar with 
that. It was discussed at the meeting of councils which he at-
tended. 

Q Now, after the borough had adopted the resolution which 
is introduced in evidence, in the month of May, 1915, and the 
action which the county took upon that resolution in the month 
of June, 1915, did you talk to Mr. Burleigh about the matter 
before you went to Newark1 A I talked with him at the meet-
ing of council which he attended, and I think on two occasions. 

The Court. That is the meeting at which this memo-
randum was sought to be introduced, and which I didn't 

40 think was competent 1 
Mr. Starr. That preceded the meeting. That was in 

1914. That seems to have been earlier. I am speaking 
now between the months of June, 1915, and the month of 
November, 1915, before you we1:1t to Newark. 
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The Witness. I discussed it with Mr. Burleigh shortly before going to Newark. I can't exactly fix the time, but it is within a month or six weeks. 
Q vVell, now, what was said then between you and Mr. Bur-foigh with regard to the paving situation v? 

Mr. Armstrong~ Same objection. 
( Objection overruled.) 
Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-ingly.) 

A Mr. Burleigh was insisting upon granite blocks being laid between the rails and between the tracks, and on the outside of the rails which made a rough surface pavement to which the. people objected. That was one of his contentions and we had several talks on that. The ordinance-
The Court. Judge Starr, I don't really think it is helpful to introduce all these detailed conversations. The important thing is whether Mr. Burleigh had cognizance of the proposed method. 

10 

Q Well, did Mr. Burleigh know, from your conversations with him the method which was proposed by the two resolu-tions the borough and the county to improve the road. 30 
1

1

he Court. That is, had. you talked with him about it f Mr. Armstrong. Objection. 
( Objection overruled.) 
Mr. Armstrong. Exception. 
(Which exception is hereby allowed and sealed accord-ingly.) 

(SEAL) A That was a matter of discussion between us, and he was :1:0 familiar with that situation. 
Q Now, you went to Newark with Mr. Berry1 A I did. Q Won't you tell what happened 0? 

The Court. Are you going to dispute Mr. Berry's tes-timony as to what happened at Newarki 
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Mr. Armstrong. No. 
The Court. Then it will not be necessary to go into 

that. 

,Q In that conference was anything said with reference to the 
obligation which the ·borough would assume for that portion of 

10 the paving contracted for by the county1 A Mr. Burleigh made 
the remark that the Borough of Merchantville is not going to do 
this paving; it will be done by the county and state and the 
borough is contributing only a small portion. 

Q Was that portion mentioned 1 A Ten per cent. 
Q That was said at the conference, was iU A Conference 

at Newark. 
Q Did Mr. Burleigh at that interview say anything about the 

care of the road after it was improved 1 A That was in the 
granite block contention. The maintenance on the Public Serv-

20 ice would be much greater if a smooth asphaltum surface was 
laid next to the rails and he insisted upon the granite blocks. 

30 

Cross examination by Mr. Armstrong. 

Q All the time the matter of this discussion and contention 
between you and Mr. Burleigh was as to any liability west of 
Centre street, wasn't iU A That point was raised afterwards. 

Q After when 1 A Well, there had been several discussions 
and the •disclaiming of liability west of Centre street was not 
brought up at first. 

Q When it was first brought up they said there was no li-
.ability for any 1 A That came up at a later conference. 

( Question repeated.) 

A The first time I talked with Mr. Burleigh he did not bring 
that matter up. That may have been brought up with Mr. Berry. 

Q That was the discussion at Newark, wasn't iU A At 
Newark. 

Q When you saw the Public Service officials there1 A That 
was incorporated in the agreement. 

40 Re-direct examination by Mr. Starr. 

Q At Newark, when you had the conference, was anything 
said by Mr. Burleigh or Mr. Berry or yourself as to what por-
tion of the road would be built by contract with the borough 1 A 
Well, there was no contract by the borough unless the Public 
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Service failed to carry out its obligation as stipulated in the 
ordinance of 1900. They were required to do that paving. 

Q And in the event of their not doing the paving, the con-
tract was to be let by whom 1 A It is incorporated in the fran-
chise of 1900. 

Q By the Borough of Merchantville 1 10 
The Court. That simply follows the lines of the early 

ordinance, doesn't it 1 
The Witness. Yes, sir. 

Re-cross examination by Mr. Armstrong. 
Q I think this has been offered, but I want to be sure that it 

has. I show you paper dated April 15, 1916, Public Service 
Railway Company, by R. E. Danforth, General Manager, and 
ask you whether or not that was received by the Borough of 20 
Merchantville 1 

(Examining counsel hands paper to witness.) 
A To the best of my recollection, that was received, but I 
would have to refer to the minutes of council. . , 

Q Something to that effect was received 1 A Something to 
that effect. 

Q It was after the receipt of that you made the contract and 
did the work1 A That is my recollection. 

Q After this notice was received, all that you did was done so 
after that notice was received 1 A That is my recollection. 

Mr. Armstrong. 1 off~r that. 
(Said pa.per marked Exhibit D. 1, 3/29/19.) 
Mr. Starr. Now, won't you produce, Judge, the notice 

served on you, dated March 22, 19161 I offer in evidence 
the notice that was served upon the two companies which 
brought forth the protest which has just been introduced 
in evidence. 

(Said paper marked Exhibit P. 18, 3/29/19.) 40 
Mr. Starr. Judge, will you agree that Merchantville 

and Camden are not contiguous, that Pensauken Township 
intervenes 1 

Mr. Armstrong. If that is a fact. 
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The Court. There is no doubt about the fact that a 
small portion of Pensauken Township comes in between. 

Mr. Starr. I think that is our case. 
Mr. .Armstrong. I called on you for the production of 

any ordinance providing for the paving of this highway 
10 at the last hearing, and there was no ordinance. 

20 

30 

40 

Mr. Starr. No ordinance, as I understand it, passed by 
Merchantville, specifically authorizing the paving. 

Mr. Armstrong. That, if your Honor remembers ap-
peared at the close of the plaintiff's case, _and that was 
one of the grounds of the motion I made. 

The Court. There were two objections made before. 
One of them was under the original ordinance the com-
pany was not obligated as to this portion, and the other 
was that the contract-the work-was not carried out in 
accordance with the agreement. It that righU 

Mr. Armstrong. I then renew my motion that I made, 
and I thought I had it also on the ground that this work 
was not authorized or done as required by law, so far 
as paving is concerned by the Borough of Merchantville, 
no ordinance as the Borough Act requires having been 
passed and no steps taken by which either of these de-
fendants could be charged. I renew the motion as to 
the Camden and Suburban, because cle_arly nothing pur-
ports to have been done in the manner required by the 
ordinance of 1900. The evidence is that-

The Court. I suppose the other side won't contend 
that the Camden and Suburban is liable under this agree-
ment 1 

Mr. Starr. No, we don't make any such contention. 
The Camden and Suburban is out of it entirely under the 
agreement of November 15th. 

Mr. Armstrong. The provision as to all east of Centre 
street, as I understand, the cost there is not in contro-
versy, but it is the interpretation of whatever obligation 
under the law, under the ordinance, and under this 
modification made by the Public Service Railway Com-
pany, may apply as to the track west of Centre 
street. · The objections as to the legality _of the 
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preliminary work apply, of course, to that. As a 
ma Uer of fact, this was undertaken to be done in 
a most amicable way, and immediately after the con-
tract was let, I believe, certainly before the work was 
more than commenced, the suit was immediately entered 
and discontinued. I have learned since that was done 
for some bond purpose, I don't know what, then this suit 
was brought on this other, and we paid, the Public Serv-
ice paid, all east of Centre street, with some complaint 
that a suit should have been brought under all the cir-
cumstances until they had an opportunity-no demand 
was ever made on the Public Service for the payment 
of any of this money. 

Mr. Starr. Have you any other testimony, Judge 1 
Mr. Armstrong. No. 

BOTH SIDES REST. 

10 
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30 
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Requests to Find-Camden and Suburban Railway Oorn.pany. 

REQUESTS TO FIND. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

BOROUGH OF MERCHANTVILLE, 
Plaintiff, 

vs. 
CAMDEN & SUBURBAN RAILWAY COMPANY 

and PuBLIC SERVICE RAILWAY Co'MPANY, 
Def endarnts. 

A ct ion a.t Law. 

Requests to Find. 

The defendant, Camden and Suburban Railway Company re-
quests the Court to make the following findings : 

1. The defendant, Camden and Suburban Railway Company 
under the facts not disputed in this case is not liable to the 
plaintiff for the sum for which suit is brought, or any other 
sum. 

2. There is no liability of defendant Camden and Suburban 
Railway Company for any paving for which 1suit is brought in 
this case, by ordinance, contract, or otherwise. 

3. The plaintiff has failed to show any legal liability of the 

30 Camden and Suburban Railway Company in this sujt to warrant 
any recovery against it. 

40 

4. Any sum for which the defendant, Camden and Suburban 
Railway Company might have been liable in this suit has been 
fully paid and satisfied to the plaintiff. 

E. A. ARMSTRONG, 
~ttorney for Defendant, 0. & S. R . G. 
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JEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

BOROUGH OF MERCHANTVILLE, 
Plaintiff,) 

vs. 
CAMDEN & SUBURBAN RAILWAY COMPANY\ 

and PUBLIC SERVICE RAILWAY CoMPANY, 
Defendants. 

A ct ion at Law. 

Requests to Find. 

The defendant, Public Service Railway Company, requests 
the Court to make the follo-wing :findings : 

1. The defendant, Public Service Railway Company under 2~ 
the facts not disputed in this case is not liable to the plaintiff 
for the sum for which suit is brought, or any other sum. 

2. There is no liability of defendant, Public Service Rail-
way Company, for any paving for which suit is brought in this 
case, by ordinance, contract or otherwise. 

3. The plaintiff has failed to show any legal liability of the 
Public Service Railway Company in this suit to warrant any 
recovery against it. 

4. Any sum for which the defendant, Public Service Rail-
vvay Company might have been liable in this suit has been fully 30 
paid and satisfied to the plaintiff. 

5. The plaintiff has no lawful claim upon the defendant, 
Public Service Railway Company,_ by any ordinance, contract 
or otherwise, for any paving on so-called Maple avenue, Mer-
chantville, west of Center street. 

6. The plaintiff ,vas without lawful authority to do the pav-
ing on so-called Maple avenue, in Merchantville, aud cannot 
recover for any cost therefor in this suit. 

7. The plaintiff was without lawful authority to make and ~Q 
enter into the ~ontract to do paving on so-called Maple avenue, 
Merchantville, the same being a county road. 

8. The plaintiff did no· paving in the manner or of the de-
Rcription referred to in the agreement set out in the complaint 
bearing date November 15th, 1915. 
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9. The plaintiff has failed to take necessary steps provided 
and required by law to do any paving on so-called Maple ave-
nue, in Merchantville, and is not entitled to a recovery in this 
suit. 

10. The paving on so-called Maple avenue, Merchantville, 
1 o for which this suit was brought is not such paving, nor done at 

the co-st, in the manner and under the direction to make liability 
under the ordinance referred to in the complaint in this ca8e 
of December 18th, 1900. 

11. The paving on so-called Maple avenue, Merchantville, for 
which this suit was brought is not such paving, nor done at the 
cost, in the manner and under the direction to make liability 
under the contract or agreement dated November 15th, 1915. 

12. The obligation, if any, as to paving by the defendant, 
Public Service Railway Company is limited to that portion of 

~o the street railway tracks on so-called Maple avenue, Merchant-
ville, east from the west line of Center street. 

13. The borough was without authority to make any grant 
for a street railway to Camden and Suburban Railway Company 
west from . Center street on so-called Maple avenue, and any at-
tempted grant is void. 

14. There is no consideration for the promise to pay for any 
paving of Maple avenue west from Center street. 

15. No paving so far as applies to the space between the 
rails and for the limited space outside the rails as to the north 

30 
track can in this suit render defendant liable. 

40 

FRANK BERGEN, 
Attorney for Defendant, P. S. R. C. 
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OPINION. 

NEW JERSEY SUPREME COURT. 

BOROUGH O]' MERCHANTVILLE, 

vs. 
CAMDEN & SUBURBAN RAILWAY 

PuBLIC SERVICE RAILWAY Co. 

LLOYD, J. 
The present litigation involves the liability of the defendant, 

Public Service Railway Co., to pay for certain street paving done 

10 

in and along its railway tracks within the borough limits of Mer-
chantville. The claim of the borough rests on an ordinance of it;:; 20 
Council, passe<l December 18, 1900, and duly accepted by the 
Camden & Suburban Co. (whose rights and obligations subse-
quently passed by lease to the Public Service Railway Co.) and an 
agreement between the borough and the Public Service Co., dated 
November 15, 1915. The Camden & Suburban Co. was not a 
party to the agreement, and as to it a non-suit will be entered. 

In 1892 the Camden Horse R. R. Co. had located and was 
operating a single track road with turnouts in Merchantville as 
far as Centre street.' On May 1st, 1896, the Camden Horse R. R. 
Co. leased all its properties to the Camden & Suburban Railway 30 

· Co. Early in 1900 the Camden & Suburban Railway Co. pre-
sented its formal petition to the borough council for leave to 
double track this road, and also to extend the whole line to the 
eastern borough limits. The result was the passage and accept-
ance of the ordinance above recited. 

Section six of this ordinance provides for paving by the Com-
pany between the rails and between the tracks and for three 
feet outside the tracks on either side. This appears to have been 
complied with. Then follows the pertinent and important pro-
vision as follows: '' And whenever after five years from the •pas- 40 
sage of this ordinance such remaining sections of the Moores-
town Pike or Maple avenue not required by this section to be 
paved by the said The Camden & Suburban Railway Co. shall 
be paved under the direction and at the expense of the borough 
from the curb on each side to within three feet of the outermost 
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rails with any improved pavement the said company shall within 
sixty days after notice by · said council, pave between the tracks 
and between the rails of said railway and three feet on the out-
side of both the north and south tracks with such other improved 
pavement as said borough shall direct, and shall keep the same 
in repair under the direction of said borough council, and that iu 
ease said railway company shall fail to comply with said notice 
the said paving may be done by the said borough council as 
aforesaid at the expense of said company.'' 

That this ordinance was adopted at the instance and on the 
petition of the company's predecessor in title, that it was solemn-
ly accepted and acted on by use of the privileges it contains is not 
open to question. 

The paving involved was not done in strict accordance with the 
provisions of the ordinance, and hence the agreement of November 

2o 15, 1915 was entered into to meet this situation. When the paving 
was completed the Public Service Co. paid the portion east of 
Centre street in Merchantville, but contests its obligation to 
pay for that portion west of Centre street on various grounds. 

Taking these objections up in logical sequence, it is first claimed 
that the agreement, which was executed November 15, 1915, and 
which provided that whereas Merchantville proposes to have 
Maple avenue paved its entire length, having the assistance of 
county and state, both having made appro_priations toward the 
same, over which they have certain supervision, there had been 

30 certain controversies between the borough and oompany as to 
the latter's paving obligations, to facilitate the improvement both 
borough and company agreed that so far as the paving is con-
cerned from Centre street eastward there is no dispute as to 
the obligation of the company to repave under the ordinance of 
1900, and such paving is to be considered to be done at the ex-
pense of the borough. As to the portion west of Centre street 
a · like stipulation is made, with the reservation that the compa;ny 
denies its obligation under the ordinance. Then follows this 
language: '' When such paving, done in the manner aforesaid, is 

4o completed, it shall be deemed to have been done in accordance 
with the requirements named in Section 6 of the aforesaid ordi-
nance.'' 

The portions of the street not falling to the Company were 
then paved partly at the expense of the borough, of the stafo 
and of the county, and the part falling to the company was paved 



101 

Opinion. 

by the borough and the bill for the amount expended under the 
ordinance by the borough for repaving between and along the 
tracks was forwarded to the company with the result above 
stated. 

The agreement of November · 15, 1915, was the result of long 
negotiation between the borough and the company. Both ap- 10 
parently were anxious to facilitate the general improvement of 
the borough streets, both were familiar with the negotiations 
with the state and county, and the company officials were fully 
cognizant of the precise method of handling the improvement. 
That the borough was the moving party and was the instrumental 
f'ause within the meaning of the agreement I have no doubt, and 
all the correspondence and conversations show that it was so 
regarded by both parties. Payment was actually made for a 
portion and the dispute of liability for the present paving rested 
wholly on other grounds. I am, therefore, constrained to hold 20 
that the agreement was actually carried out as contemplated by 
the parties. 

It is now basically contended: 
1. That the Camden Horse Railroad Company had the right 

to lay the second track without the .borough's consent. 
It is unnecessary to review the legislation under which the Cam-

den Co. operated and built its single track to Centre street. The 
decision of the Court of Errors and Appeals in W. J. Traction 
Co. v. Camden Horse R. R. Co., 8 Dick. 171, 1expressly holds 
that the Camden Co. as to inlaid trackage was subject to the Act SO 
of 1893, 144, which requires the consent of the municipality to 
the laying of a railroad track o;r extension of the same. 

2. That the borough had no jurisdiction over the turnpike. 
This claim I find not to be true in fact. The road was not 

only a turnpike, but a highway as well. It is true the turnpike 
company had the right to charge tolls, but it did not own the 
soil, nor could it deprive the borough of its police powers over the 
same. The evidence discloses that these powers were exercised 
in many ways, policing, fire protection, lighting, sidewalks, etc. 40 

3. The turnpike company never gave consent to the Camden & 
Suburban to construct a street railway west of Centre street, 
and without that consent the borough was powerless to · give its 
consent, also that a railroad track being already in the street 
the consent to the Camden & Subur,ban was void. 
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It does not seem to me important that the turnpike company 
never gave its consent to the Camden & Suburban for a track 
west of Centre street. It is not here objecting, its rights can be 
adjudicated when they properly arise. I am quite certain, how-
ever, that if its consent be necessary such consent should be in-

10 · £erred from the five years' acquiescence. That a second track 
' could not be authorized while the Camden Horse Company had 
its track in the street might be important if that company were 
now objecting and had not leased all its properties, road bed8, 
etc., to the Camden & Suburban. It is riot objecting, but I ap-
prehend is enjoying through the lease an added security for i t:-; 
rentals. 

20 

30 

4. The seoond track west of Centre street was laid under 
the authority of the Camden Horse charter, although the work 
was done by the Camden & Suburban. 

I find no evidence that the second track west of Centre street 
was laid under the authority of the charter of the Camden Hors~ 
Co. The exact contrary a ppear.s. The evide:p.ce clearly shows 
that the Camden & Suburban petitioned for leave ·to coristruet 
this track itself; that the council consented that it should, and 
that, as it admitted, that company actually did construct the 
whole addition and extension after the most formal_ acceptance 
of the council's ordinance. 

5. That the laying of new track was not the construction of a 
new railway. 

This may be true, but the language of the A.ct of 1893, prohibitH 
the laying of any track or tracks without municipal consent. 

6. That the Act of March 16, 1893, excluded turnpikes from 
the operation of the prior Act of 1893, and that inasmuch as a 
track had already been laid municipal consent was not necessary 
to the laying of the second track. 

The difficulty with this proposition is with its premise. The 
second section of the Act of March 16, 1893, expressly requires 
municipal consent of a borough, inter alia, before the construction 

40 within its corporate limits. That such consent is not essential to 
the laying of a second track is equivalent to saying that a specific 
grant to lay one track can be made the basis for multiplying 
such tracks indefinitely. 
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7. That the borough never had jurisdiction over the turnpike 
prior to its taking over by the colmty, and was thereafter pro-
hibited by law from exercising jurisdiction. 

I do not find the law to be so. The eases in this state establish 
that turnpikes are highways in every sense, subject only to th(~ 
right to collect tolls. Their status is learnedly discussed in the 
rase of State-Parker v. New Bruns·wick, 3 Vr. 549. The doc-
trine runs through many decisions since. 

Looking at the question broadly it seems to me to be the pur-
pose of our legislation that street railways shall not locate them-
selves on the streets, roads <ff highways of our municipalities 
without the s=:nction of the body having generally charge of such 
f-:tree ts, roads and highways. The defendant's predecessor in 
title recognized this principle and conformed its conduct accord-
ingly. 

There is, I think, another difficulty at the foundation of most 20 
of the defences set up in this case. At best, the company's rights 
without municipal sanction were doubtful. In that situation it 
rntered into solemn contract for the privileges it obtained ( and 
jt admittedly obtained s•ome) to conform its paving to that of the 
borough. Having accepted the ordinance in its entirety it must 
Jiave ac"epted curn onere. It cannot accept the benefits and re-
ject the burdens. That such is the rule of law is not only estab-
lished in our cases, but even the portions which are ultra vires the 
horough, ihe company is debarred from denying. Rutherford 1.J. 
Hudson River R. R. 73 L, 227. Any other doctrine would offend 
all rules of honesty and fair dealing. In this case the company 
applied for the privileges in th~ir entirety; it accepted them in 
their entirety; it entered upon the highway and constructed its 
roadway; it kept all the portions falling to it in paving repafr; 
it recognized and paid for the portion east of Centre street when 
tlw new paving was laid. I think it cannot now escape the solrmn 
obligations its contract imposed. 

That the c,onditions in the ordinance were reasonable I find 
as a fact, and there being no legal defence to the paving charge 
a verdict will be rendered for the proper charges therefor. I 
do not, however, think the interest on a municipal loan can pro-
perly be assessed ·against the company. The same is true of extra 
supervision charges. The borough had its engineer and it was in 
duty bound to use his services. There is no proof that extra engi-

30 

40 
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neering services were required to sec;ure performance of the 
paving contract. 

A verdict will, therefore, be rendered in favor of the plaintiff 
and against the Public Service Railway Company for the actual 
cost of paving, with interest from the time it was done. As 

10 neither is entirely clear in the evidence, I will ask counsel to 
stipulate the sum. Failing this, I will extract it as best I can. 

20 Title. 

Preamble. 
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ORDIN ANOE p ASSED DECEMBER 18, 1900. 

AN ORDINANCE granting consent and perinis-
sion to the Camden and Suburban Railway Com-
pany to build, construct, maintain and operate a 
street railway for passenger and mail service, on 
the public road known as the Moorestown and 
Camden Turnpike Road, and also as Maple avenue, 
in the Borough of Merchantville and County of 
Camden. 

WHEREAS, The Camden and Suburban Rail-
way Company, a corporation and body politic, duly 
incorporated under the act of the Legislature of 
the State of New Jersey, entitled "An Act to 
authorize the formation of traction compani,es for 
the construction and operation of street railways 
or railroads operated as street railways and to 
regulate the same," approved March 14, 1893, 
made due application to the Borough Council of 
the Borough of Merchantville for permission to 
build, construct, operate and maintain a street rail-
way on the public road known as the Moorestown 
and Camden Turnpike Road and also as Maple 
avenue, in the Borough of Merchantville and 
County of Camden, which petition was in due form 
of law, and accompani,ed by maps and descriptions 
of the route of the said railway, showing also the 
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proposed location of the rails and tracks, and the 
location of the poles in accordance with the route 
of the said railway, duly filed with the Secretary 
of State at Trenton, and said Borough Council 
having designated the time and place when and 
where it would consider such application and pe- ~.Q 
tition, and hear all persons interested for and 
against the same, and having designated as re-
quired by law, the time and place where notices 
thereof should be published and posted, and due 
proof being made before the Borough Council of 
such being published and posted, and proof having 
also been made that consent of the owners in writ-
ing having been given of more than one-half of the 
amount in lineal feet of property fronting on the 
Moorestovvn and Camden Turnpike Road, also 
known as Maple avenue, through which it is de-
sired to construct said railway, which cons·ents 
have been executed and acknowledged as are deeds 
entitled to be recorded, and had been and now are 
filed with the Clerk of the Borough Council; all of 
which matters and things have been duly and 
regularly proved by testimony before the Borough 
Council at a hearing upon such matters and the 
hearing having been fixed for this time, and all 
persons for and against the same having been 
heard and the maUers considered, and the Bor-
ough Council being of the opinion that the prayer 
of the said petition should be granted, subject, how-
ever, to the restrictions and conditions herein con-
tained, therefore: 

Section 1. Be it ordained by the Borough Coun-
cil of the Borough of Merchantville, in the County 
of Camden, that consent and permission is hereby 
granted to the Camden and Suburban Railway 
Company to build, construct, maintain and operate 
a double-track stre~t railway for passenger and 
mail service only, on the public road known as the 
Moorestown and Camden Turnpike Road and also 
as Maple avenue, in the Borough of Merchantvine, 
in the County of Camden, and State of New J er-

20. 
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sey. It shall be a double-track sfreet railway, of 
Gauge. the gauge of five feet, and the middle line of each 

track is described as follows : That is to say-

Route. 

Grade. 

Crossovers, etc. 

THE NORTH TRACK-
BEGINNING in the Turnpike Road known as 

the Moorestown and Camden Turnpike Road, and 
known also as Maple avenue, at a point distant five 
feet northwardly from the centre line of said road 
and opposite the west line of Centre street and ex-
tending thence north eighty-nine degrees ten min-
utes east twenty-one hundred and twenty-seven 
and three-tenths feet to the division line between 
the Borough of Merchantville and the Township of 
Pensauken. 

THE SOUTH TRACK-
BEGINNING in the Turnpike Road known as 

the Moorestown and Camden Turnpike Road and 
also known as Maple avenue, at a point distant five 
feet southwardly from the centre line of said road 
and opposite the division line between the Borough 
of Merchantville and the Township of Pensauken, 
and extending thence north eighty-eight degrees 
and fifty-five minutes east forty-two hundred and 
twenty-four and seven-tenths feet to a point op-
posite Park avenue, thence north eighty-nine de-
grees ten minutes east twenty-six hundred and 
twenty-nine and eight-tenths f,eet to the division 
line between the Borough of Merchantville and the 
Township of Pensauken. 

Also the following cross-over : 
Beginning at a point in the middle line of the 

south track ten feet west of the west curb line of 
Cove Road, thence by a curve to the right, radius 
one hundred feet, twenty-two and four-tenths fret 
to a point; thence by a curve to the left, radius 
three hundred feet, sixty-seven and two-tenths feet . 
to a point in the middle line of the north track. 

The said tracks are to be laid at the grade as 
established on said public road and to have a cross-
over, or cross-overs; which said track with the 
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curves, connections and cross-over or cross-overs 
and the location of the track and po}es are partic-
ularly located and described on the ll]-ap attached to 
the before mentioned petition, which is hereby re-
ferred to and made part of this ordinanee. 

Section 2. And be it ordained that the railway · 10 
herein authorized to be laid by The Camden and 
Suburban Railway Company, shall be used and 
operated for no other purpose than , for the carry-
ing of passengers and the United States mails. 

Section 3. And be it ordained that the motive 
power to be used on said railway shall be horse 
power and electricity; that the rails to be used 
shall be standard girder rails; that the trolley line 
poles shall be octagonal sawed poles, and shall be 20 
neatly and properly dressed and painted and so 
maintained to the satisfaction of said Borough 
Council; and that the trolley wire and tM span 
wire shall be at least eighteen feet ·above the sur-
face of the street and said poles are truly located 
at the points designated on the map hereinbefore ref erred to. 

Section 4. And be it ordained that 1he said rail-
way shall be equipped with cars of modern pattern 
and each car shall be equipped with properly con- 30 
structed headlights, £,enders or guards, and heaters 
during the winter months, and that eaeh car when 
run separately and each combination of cars when 
trailers are used, shall have thereon an agent, in ad-
dition to the person in charge of the motor power, 
to assist in the control and care of the car and passengers. 

Section 5. And be it ordajned that the said The 
Camden and Suburban Railway Company shall pro- 40 
vide necessary barricades, red lanterns and other 
safety appliances that may be necessary to warn 
persons of danger ,vhile it shall be engaged in the 
construction or repair of its railway or other work 
required to be performed in carrying out th(• pro-
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Paving. 

visions of this ordinance, and shall be liable for all 
damages that may occur as the result of the negli-
gence, construction and operation of the said rail-
way or other work, and shall save the Borough of 
Merchantville harmless from all damages or de-
mand that may arise therefrom. 

Section 6. And be it ordained that immediately 
upon the building and construction of said railway, 
said The Camden and Suburban Railway, shall 
pave between the rails and between the tracks 
with rubble-pavement on said road, with what ad-
ditional stones may be necessary, which additional 
stones are to be of the best quality, and said pave-
ment to be laid so as to make the nearest square 
and even-faced pavement that can be made from 
said stones; and that immediately, and for a dis-
tance of three feet on the outside of both the 
North and South tracks, said The Camden and 
Suburban Railway Company shall construct a ma-
cadam pavement of not less than eight inches in 
.depth, the lower course to be of rubble and the 
upper course to be of trap rock to be thoroughly 
compacted, bound and finished in a manner similar 
to the sixteen feet of trap rock macadam pavement 
as hereinafter provided, which said rubble and ma-
cadam pavement ( referring to the three-foot pave-
ment on the outermost side of each track), the said 
Company is at all times to keep in first-class repair 
and condition satisfactory to Borough Council, and 
whenever, after five years from the passage of this 
ordinance, such remaining sections of the M~ores-
town Pike or Maple avenue not required by this 
section to be paved by said The Camden and Sub-
urban Railway Company shall be paved under thr 
direction and at the expense of said Borough from 
the curb on each side to within three feet of the 
outermost rails with any other improved pavement, 
the said Company shall within sixty days after 
notice by said Council, pave between the tracks 
and between the rails of said railway, and three 
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feet on the outside of both North and South tr~cks 
with such other improved pavement .as said Bor-
ough Council shall direct, and shall keep the same 
in repair under the direction of said Borough Coun-
cil, and that in case said Railway Company shall 
fail to comply with such notice, the said paving 
may be done by said Borough Council as aforesaid 
at the expense of said Company. 

Section 7 .. And he it ordained that the said The 
Camden and Suburban Railway Company shall at 
all times hereafter, keep the said railway in good 
condition and repair, so that the said railway shall 
be a good roadway for the use of vehicles and the 
public generally. 

Section 8. And be it ordained that immediately 
upon the building and construction of said railway 
the said The Camden and Suburban Railway Com-
pany shall itself lay, or cause to be laid, on either 
side the said tracks and at a distance of three feet 
from each out·ermost rail, a trap rock macadam 
pavement in accordance with the following speci-
fications: That is to sa.y: 

(a) The said macadam pavement is · to be con-
structed not less than eight inches in depth, to be 
sixteen feiet wide, and where possible to be divided 
into two strips eight feet in width on each side of 
said tracks. 

(b) The roadway to the widths designated to be 
excavated and built to a curvature to conform to 
the final surface of the road when finished. Any 
surplus material not needed for embankments or 
grades to be removed from said road. 

( c) When excavation and embankments have 
be·en brought to a proper depth below the intended 
surface of the roadway, the same shall be rolled 
with a ten · (10) ton roller until thoroughly solid, 
and when necessary water shall- be applied in ad-
vance of the roller. If any depressions form under 
such rolling, owing to improper material or vege-
table matter, the same shall be removed and good 
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earth substituted and the whole re-rolled until 
thoroughly solid and to the proper grade. 

( d) After the roadbed has been formed and 
rolled as above specified, the first layer of broken 
stone, consisting of three inch and two one-half 
inch, shall be deposited in a uniform layer and 
rolled to four inches, and rolled repeat,edly by a 
ten-ton roller and thoroughly compacted. After 
the first rolling water to be applied in advance of 
the rolling. · 

( e) On the first and second courses of stone a 
sufficient quantity of stone screenings shall be 
spread in a uniform layer, as a binder, and the 
rolling continued until the stones cease to sink or 
creep in front of the roller; water to be applied 
in advance of the roller. 

(f) The second course of broken stone shall 
consist of one and one-half inch stone. This course 
to be spread in a uniform layer and rolled to a 
depth of two and one-half inches, and rolled re-
peatedly with a ten (10) ton roller until thoroughly 
compacted; water to be applied in advance of the 
roller. 

(g) When the two courses are thoroughly 
rolled, a coat of three-quarters inch stone and 
screenings is to be spread of sufficient thickness 
to make a smooth and uniform surface to the road, 
and then rolled to a depth of one and one-half 
inches, and repeat,edly rolled until the road becomes 
thoroughly consolidated, hard and smooth. 

(h) Any depressions formed during the rolling, 
or from any cause, are to be filled with· three-
quarters inch stone and screenings, and the road-
way brought to the proper grade. 

( i) All stone to be as nearly cubical as possible, 
free from screenings, earth and other objectionable 
substances, of uniform size and the same kind and 
quality. The stone to be of the best trap rock, 
free from loam and clay. 

(j) The construction of the macadam pavement 
as above specified to be subject to the inspection 
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of, and satisfactory to, the Committee on Str,eets 
and Highways of said Borough Council, or to an 
inspector appointed by said Borough Council. 

Section 9. And be it ordained that but one fare, 
not exceeding five cents, shall be charged by the 
said The Camden and Suburban Railway Company 
for a single passenger upon the cars of the said 
Company, within the limits of the said Borough, 
and that the speed of the said cars shall not exceed 

10 

-- eight miles per hour. 
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Section 10. And be it ordained that between 
May 15th the track shall be sprinkled by the said 
The Camden and Suburban Railway Company at 
such times and as often as may be necessary to 
lay the dust along said road. 

Se,ction 11. And be it ordained that a daily 
service shall be maintained, and all cars entering 
the Borough from the west shall run to the eastern-
most boundary of said Borough, excepting such 
cars as are, from accidental causes, prevented from 
running to the east;ern boundary as aforesaid. 

Section 12. And be it ordained that the string-

20 

ing of wires and erecting of poles shall be done 
with as little interference to shade treies as pos-
sible, and that all wires shall be strung and feed 30 
wires insulated and maintained to the satisfaction 
of the Highway Committee of said Borough · 
Council. 

S1ection 13. And be it ordained that the railway 
tracks to be laid under the provisions of this ordi-
nance by the said The Camden and Suburban Rail-
way Company shall not be laid on said Moores-
town Pike or Maple avenue to approach within 
fifty feet the easterly boundary of the said Bor- 40 ough of Merchantville, nor shall the said railway 
company run any of its · cars over the railway au-
thorized by this ordinance to be laid, until the said 
Company shall have received from the Highway 
Committee of said Borough an approval in writing 
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signed by the members of said Highway Commit-
tee, approving the building of the macadam pave-
ment in accordance with the specification set forth 
in this ordinance, and of the compliance by said 
company with the stipulations and conditions of 
this ordinance. 

Section 14. And be it ordained that any other 
Company authorized by -said Borough Council to 
lay its tracks on any roads, streets or highways of 
the said Borough, shall have the right to cross the 
tracks of the said The Camden .and Suburban Rail-
way Company at any angle of not less than fifty 
degrees, provided such other Company shall pay 
the expense of the construction and maintenance 
of such crossing. 

Section 15. And be it ordained that no poles, 
tracks, wires or other appliances for the operation 
of said railway shall be erected until said The 
Camden and Suburban Railway Company shall file 
with the clerk of the Borough of Merchantville, a 
wriUen acceptance of this ordinance, which said 
acceptance shall be filed as aforesaid within thirty 
days after the date of the passage of this ordi-
nance, and all work on said roadway, including the 
laying of tracks and the construction of roadbeds 
as herein specified shall be completed on or before 
the first day of October, Nineteen Hundred and 
One. 

Section 16. And be it ordained that the pr:ovi-
sions of this ordinance, so far as they relat1e to the 
construction and operation of the said street rail-
way, and of said rubble and macadam road, shall 
be binding not only upon the said The Camden and 
Suburban Railway Company, but upon its suc-
cessors and assigns, and any other person or com-
pany operating thereunder. 

S,ection 17. And be it ordained that the said 
The Camden and Suburban Railway Company shall 
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pay all the expense of the repairing, printing and 
publication of this ordinance. 

.Section 18. And be it ordained that this ordi-
nance shall take effect immediately upon its ac-
ceptanee by The Camden and Suburban Railway 

.Company. 10 

Passed at a regular meeting of the Borough 
Council of the Borough of Merchantville held De-
cember 18th, A. D. 1900. 

Attest: 

w. B. STUART, 

Borough Clerk. 

Exhibit P. 2. 

F. S. WALTON, 
Mayor. 

Lease of Camden & Suburban Railway Company to South J er-
sey Gas, Electric & Traction Company, dated May 2, 1904, and 
recorded in the Register's Office of Camden County in Book 285 
of Deeds, p. 41, &c. Lease for 999 years. 

Exhibit P. 3. 

Assignment of lease by South Jersey Gas, Electric & Traction 
Company to Public Service Corporation of New Jersey, dated 
December 22, 1905, and recorded in Book 301, p. 283, Camden 
County Register's Office. 

Exhibit P. 4. 

Assignment of lease, Public S,ervice Corporation of New J er-
sey to Public Service Railway Company, dated September 24, 
1907, and recorded in the register's office of Camden County in 
Book 319 of Deeds, p. 646. 

30 
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Exhibit P. 5. 
( Agreement of Nov. 15, 1915.) 

The Borough of Merchantville proposes to have Maple avenue 
through its entire length paved with an improved pavement, 

1 O having the assistance therein of the state and county, which both 
make appropriations toward the same, and over which they have 
certain supervision. The Public Service Railway Company, as 
lPssre, occupies a portion of said avenue with its double track 
street railway. There have been certain controversies between 
the borough and the company as to the company's paving obli-
gations. To facilitate the impr,ovement proposed, both borough 
and company have agreed that so far as the pavement is con-
cerned from Centre street eastward, there is no dispute as to 
the obligation of the company to repave ·as is required in the ~o ordinance granting consent to the Camden and Suburban Railway 
Company, dated December 18, 1900, known as the 1900 ordinance. 
1Such paving is to be considered as done under the direction and 
at the expense of borough from curb to curb, notwithstanding 
the above recited facts. W11ile the paving is to be from curb io 
curb, a portion of that only is to be solely at the expense of the 
borough, the remaining portion being contributed to by state and 
county as aforesaid. 

So far as that portion of the paving west from Centre stree t, 
dispute is still -open as to the obligation of the company. The 

30 borough, in the same manner and assisted in the same way, pro-
poses to do this paving also and claims a liability on the part 
of the company to contribute thereto. It is agreed that the same 
stipulation as to a recognition of the paving being under the 
direction and at the expense of the borough and from curb to curb 
shall apply also to this paving in any legal action which may be 
taken by the borough to enforce payment. In such paving the 
specifications are to be so drawn that on both sides of each rail 
in the tracks of railway there is to be laid two rows of standard 
granite blocks. 

40 When such paving, done in the manner aforesaid, is completed, 
it shall be deemed to have been done in accordance with the re-
quirements named in Sect. 6 of the aforesaid ordinance. 

Dat,ed November 15, 1915. 
THE BOROUGH OF MERCHANTVILLE, 

BY W. F. McALLISTEn, 
(sEAL) Mayor. 
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Attest: 

JOHN W. MICKLE, 
Clerk. 
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PUBLIC SERVICE RAILWAY COMPANY, 
BY J. J. BURLEIGH, 10 

(SEAL) 

Attest: 

E. "\V. HINE, 
Secretary. 

Vice President. 

Exhibit P. 6. 

Lease-Camden Horse Railroad Company to Camden & Su-
lmrban Railway Company, dated May 1, 1896, recorded in Regis-
ter of Deeds Office of Camden County in Book 218 of Deeds, 
page 95 &c., for 99 years, and afterwards extended to 999 years. 
It provides, among other things, as follows: 

20 

ELEVENTH. "\Vbenever the said Suburban Company shall desire 
any extension of the railway so as aforesaid demised or any 
branches or double tracking thereof, or the building or construc-

30 tion of any lines within the present corporate limits of the City of 
Camden, or the extension of tracks on the River road in the Town 
of Stockton from State street to Cooper avenue, it shall and will 
give the Camden Company written notification thereof, whereupon 
it shall be the duty of the Camden Company to exercise its cor-
porate rights and privileges and to apply for and ask to obtain 
such additional grants and rights as may be necessary for such 
work and make and execute such papers as may be necessary 
on account thereof, all however at the expense of the said Subur-
ban Company; and such building and construcb on shall be done 
by said Suburban Company; that the roads, lines, 'extensions, 
hranches and the like, shall be and become the property of the 
Camden Company, but demised in and by this present indenture 
hmYever. Immediately upon the completion of any such work 
which are ne,Y lines or extensions, it shall be the duty of the 

40 
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said parties to immediately fix and determine the true cost there-
of and the said Camden Company shall thereupon make and 
execute some paper or instrument in writing as may be advised 
to be proper in the premises, where by there shall be certified 
to the Suburban Company, its successors and assigns, that it, the 
said Camden Company, its successors and assign, shall and will, 
within two years after the t1ermination of the term hereby 
granted or the sooner termination of this lease as herein pro-
vided, pay such cost thereof to the said Suburban Company, its 
successors and assigns, together with inter1est thereon from the 
date of such termination. 

Title. 

Preamble. 

Exhibit D. 4. 

0RDIN ANCE p ASSED OCTOBER 6, 1896. 

AN ORDINANCE, granted permission and con-
sent to the Camden Horse Railroad Company to 
construct, maintain and operate a street railroad 
upon Maple avenue or the Moorestown and Cam-
den Turnpike Road in the Borough of Merchant-
ville. 

WHEREAS, The Camden Horse Railroad Com-
pany, a corporation and body politic of the State 
of New Jersey, having applied to this Council for 
permission to build, construct, operate and main-
tain a street railroad on Maple avenue or the 
Moorestown and Camden Turnpike Road, in the 
Borough of Merchantville, by petition filed· with 
the Borough Clerk, accompanied by a map and 
description of the route of the said railway, show-
ing also the proposed location of rails and tracks 
and the location of poles, and having filed with 
the Clerk of this Council, the Borough Clerk of 
the Borough of Merchantville, the consent in writ-
ing of the owners of at least one-half in amount 
in lineal feet of property fronting on the said 
street or road, through and upon which permis-
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sion to construct, operate and maintain its street 
railroad is desired, which consents are executed 
and acknowledged as are deeds entitled to be re-
corded, all of which had been duly proven before 
this Council, and it having also been proved before 
this Council that the notice has been duly given 10 
in manner required by law and this Council by 
posting and publishing the same, of the hearing of 
this petition and application, and that this is the 
time which has been fixed for the hearing of all 
persons for and against the same, and all such 
persons having been heard and Council being of 
the opinion that such application should be grant-
ed, therefore be it ordained as follows: 

SECTION 1. BE IT ORDAINED BY THE 
COMMON COUNCIL OF THE BOROUGH OF 
MERCHANTVILLE, that the consent and permis-
sion is herieby given to the said Camden Horse 
Railroad Company for the building and construct-
ing of its railway in and upon Maple ,avenue or 
the Moorestown and Camden. Turnpike Road, from 
the line of division between the township of Pen-
sauken and the Borough of Merchantville, parallel 
with the present tracks on said avenue or turnpike 
road: Thence eastward out the same to the line 

20 

of Centre street in accordance with the map or 3o 
plan on file with said petition, which is hereby 
made a part of this ordinance. The said railroad 
to be a single track of the gauge of five feet and 
to be so constructed that the middle line of the 
track herein authorized shall be five feet south-
ward from the middle line of said turnpike road, 
giving a clear space of five feet between the two 
tracks, so that when the tracks hereby authorized 
are constructed and completed, the said The Cam- 40 
den Horse Railroad Company, may then operate 
and maintain a double-track street railway, from 
the limits of the Borough of Merchantville east-
ward on said Maple avenue, or said Turnpike 
Road, to Centre street, and that the railroad com-
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pany shall put a substantial road on the outside 
of each outer rail to the curb line, the same to be 
put down subject to the approval of the Highway 
Committee of the Borough, and to be kept in re-
pair for all time. 

10 Expenses. Section 2. AND BE IT FURTHER OR-
DAINED THAT THE SAID CAMDEN HORSE 
RAILROAD COMP ANY shall pay the expenses 
of the publication of this ordinance. 

30 

40 

Repealer. 

Date effective. 

Section 3. AND BE IT FURTHER OR-
DAINED THAT ALL ordinances and parts of or-
dinances and consents inconsistent herewith, be and 
the same are hereby repealed, revoked and an-
nulled, and that this ordinance shall take effect 
immediately. 

Passed at a regular meeting of the Common 
Council held October 6th, A. D. 1896. 

Attested: 
w. B. STEWART, 

Clerk of Council. 

Exhibit D. 7. 

J.E. VANKIRK, 
Burgess. 

Tms AGREEMENT made this thirtieth day of March in 
the year of our Lord one thousand eight hundred and njnrt~r-
two between THE MOORESTOWN AND CAMDEN TURN-
PIKE COMP ANY, a corporation and body politic of the State 
of New Jersey, hereinafter called the Turnpike Company, of 
the first part, and THE CAMDEN HORSE RAILROAD COM-
P ANY, a like corporation, hereinaftier called the Railroad Com-
pany, of the second part. 

WHEREAS, the said Railroad Company under and by virtue of 
Hs charter is desirous of ,extending its line over the road and 
highway of the said T-µrnpike Company, continuing the same 
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from its present terminus on said Turnpike, to the road leading 
from the turnpike road to the Pensauken Station on the Camden 
and Burlington County Railroad, or some portion of that dis-
tance, and de·sires the said Turnpike Company to assent and 
<•onsent thereto; and the said Turnpike Company for and in 
consideration of the sum of one dollar to them in hand paid, 1 O 
the receipt whereof is hereby acknowledged, and of the cove-
nants and agreements hereinafter mentioned and contained on 
the part of the said Railroad Company to be kept and performed 
having agreed to suffer and permit the said Railroad Company 
to so extend their lines over the said road or turnpike, and · to 
use and operate the same under and subject to the agreements, 
restrictions, requirements and limitations hereinafter contained. 

Now THIS AGREEMENT W ITNESSETH, that the said parties here-
to, in consideration of the premises, have mutually bargained, 
covenant·ed and agreed and by these presents do mutually bar- 20 
gain covenant and agree to and with each other, as follows, viz.: 

FrnsT. That the said Railroad Company shall and may forth-
with enter upon the Turnpike Road of the said Turnpike Com-
pany and construct thereon a single track railroad of the same 
width, and similar character and description as to rail and 
construction (so far as the surface is concerned, excepting that 
the rail may be heavier, if it is so desired), as the present rail-
road now constructed on the said Turnpike and on Mark·et street 
in the City of Camden; and that the said track of the said road 
shall be constructed on the north side of the said Turnpike Road 30 
:,:;o that the middle line thereof shall be fiv•e feet distant from 
1 he middle line of the Turnpike Road. The said road shall 
have no more than three turnouts to the mile, which shall go 
to the south of said road. The said tracks are to be laid down 
and constructed and also to be paved by · the s~id Railroad 
Company and in such a manner as to malrn a smooth and even 
Rnrface with the said Turnpike Road, so that persons with their 
teams, wagon, carts · and carriages can drive on and off and 
over and along the same with ease and convenience; and said 
il'acks and the rails thereof and the pavement inside the track 40 
and between the rails and in the turnouts at all times to be kept 
in such proper order and condition as aforesaid, to the entire 
~;atisfaction of the said Turnpike Company. And if the said 
i racks or the pavement as · aforesaid shall not be kept in good 
order and satisfactory condition as aforesaid, that then the said 
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Turnpike Company may give written notice to the said Railroad 
Company of its failure to keep said tracks or said pavement in 
good and satisfactory condition specifying in what particulars 
the same is not satisfactory and requiring said Railroad Com-
pany forthwith to repair the same; and in case the said Railroad 
Company shall not within five days commence such repair and 
diligently prosecute the same, the said Turnpike Company shall 
and may have the option to make such repair at the cost and 
expense of the said Railroad Company; or to stop the cars from 
running on the said road until such repair is made and to r e-
move the said railway tracks or any part thereof; provided that 
the rails in no case shall be removed until after five days from 
the time notice shall be given by the Turnpike Company for 
stopping the running of the said cars on said road, because of 
the neglect and failure of the Railroad Company, after the notice 
aforesaid, to commence and pros,ecute the repairs required by 
the aforesaid notice. 

Exhibit D 6. 

This supplemental agreement made this Sixteenth Day of 
June in the year of our Lord one thousand eight hundred 
and ninety-six, between TRE MOORESTOWN AND CAMDEN 
TURNPIKE COMPANY, a corporation created under and by 
virtue of an act of the legislature of the State of New Jersey, 
hereafter called the Turnpike Company, party of the first part, 
and THE CAMDEN HORSE RAILROAD COMP ANY, a like 
corporation, ,hereafter called the Railroad Company, party of 
the second part, WITNESSETH : 

WHEREAS, in and by a certain agreement between the parties 
hereto, bearing date on the thirtieth day of March, A. D. 
eighteen hundred and ninety-two, the party of the first part 
hereto did agree to permit the party of the second part hereto 
to construct and 1extend its street railroad on and along the 
Turnpike road of the said party of the first part, from its 
junction with the Westfield and Camden Turnpike to the road 
leading from its said Turnpike road to the Pensauken Station 
of the Camden and Burlington County Railroad, subject to cer-
tain agre1ements, restrictions, requirements and limitations 
therein contained. 
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AND W HEREAs, the said Railroad Company has constructed 
and operated under the said agreement a single track railroad 
on and along the said turnpike road from the vVestfield and 
Camden Turnpike junction to Centre street in the Borough of 
Merchantville. 

AND W HEREAs, the said Railroad Company is now desirous of 1 o 
modifying the said agreement so as to permit the said Railroad 
Company to construct and operate a double track railroad on 
nnd along the said Turnpike Road, instead and in place of the 
single track railroad heretofore constructed and operated by it, 
pursuant to the said agreement. 

Now THIS AGREEMENT W ITNESSETH, that the parties hereto in 
consideration of the premises, have mutually bargained, cove-
nanted and agreed and by these presents do mutually bargain, 
covenant and agree to and with each other, as follows viz:-

FrnsT. That for and in consideration of the sum of one 20 
dollar to it in hand paid, at or before the ensealing and de-
livery of theS'e presents, the receipt whereof is hereby acknowl-
edg€d, the said Turnpike Company consents that the said Rail-
road Company shall and may forthwith enter upon the Turnpike 
Road of the said Turnpike Company, and construct thereon a 
double track railroad, from the said junction with the Westfield 
rrurnpike to the present terminus of the single track road at 
Oentre street in the Borough of Merchantville, in the place 
~md stead of the single track road now constructed thereon, in 
manner following, that is to say: The tracks of the said rail- 30 
road shall be constructed in the middle of the said Turnpike 
Road, and there shall he a · distance of five feet between the 
inside rails of the two tracks; each track shall be so constructed 
us to leave full five feet in the clear, between the flanges of 
the rails, so as to properly accommodate an ordinary farm 
wagon, and the rails used in constructing the said tracks shall 
lw rails known as the "Standard girder rails" and shall have 
at least two and seven-eighths inches of flanges or surface, for 
wagons to run upon; excepting and provided, however, that 
where the said .railroad passes through or by the toll-gate or 40 
iurnpike of the said Turnpike Company, there shall be but one 
hack so located as to conform to the location of the toll-house 
and convenience of the toll-gatherer. And the said party of 
the S'econd part agrees to put down and construct the said 
railroad tracks in such a manner as to make a smooth and even 
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surface with the said Turnpike Road, so that persons with their 
teams, wagons, carts and carriages can drive on and over the 
same with ease and conveni1ence, and to pave and keep paved 
with assorted rouble pavement, . the space between the tracks 
and the spaces between the rails of the two tracks, and three fee t 
in addition on either side along the outside rails of the two 
tracks, making in all a total width of twenty-one feet of stone 
pavement, and to lrnep the said tracks and the rails thereof, and 
the pavement inside the tracks, and between the rails and out-
side the track as aforesaid, at all times, in good and proper order 
and condition to the· 'entire satisfaction of the said Turnpike 
Company. And if the said tracks or the pavement as afore-
said, shall not be kept in good order and satisfactory condition 
as aforesaid, that then the said Turnpike Company may give 
notice to the said Railroad Company, in writing, of its failure 
to keep said tracks or said pavement in good and satisfactory 
eondition, specifying in what particulars the same are not 
8atisfactory, and requiring said Railroad Company fqrthwith 
to repair the same; and in case the said Railroad Company 
shall not, within five days, commence such repair, and diligently 
prosecute the same, the said Turnpike Company shall and may 
make such repair at the cost and expense of the said Railroad 
Company, or stop the cars from running on the said road until 
rnch repair is made ; and may also remove the said railway 
track or any part thereof. Provided that the rails in no case 
shall be removed until after five days from the time notice 
~hall be given by the said Turnpike Company, for stopping 
the running of said rars on said road because of the negkct and 
failure of the said Railroad Company, after the notice afore-
~aicl, to commence and prosecute the repairs required by the 
c1 fore said notice. · 
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Tms AGREE'MENT, made this tenth day of November, A. D. 
nineteen hundred (1900), between THE MOORESTOWN AND 
CAMDEN TURNPIKE COMP ANY, a corporation created 
under and by virtue of an act of the Legislature of the State 10 
of New J erS'ey, hereinafter called the Turnpike Company, party 
of the first part, and the CAMDEN AND SUBURBAN RAIL-
WAY COMPANY, also a corporation created and existing 
nnder and by virtue of the laws of the State of New Jersey, 
hereinafter called the Railway Company, party of the second 
part, WITNESSETH : 

W HEREAs, the said Railway Company is now managing and 
operating all that certain line of trolley road, heretofore built 
and constructed by The Camden Horse Railroad Company, on 
and along the line of the Turnpike Road of the said Turnpike 2 O 
Company, from the bridge over Cooper's Creek to Centre street, 
in the Borough of Merchantville. 

AND WHEREAS, the said Railway Company is desirous of 
<'xtending the said trolley line over and along the said Turnpike 
Road from said present terminus at Centre street, to Moores-
town, in the County of Burlington, and desires the said Turnpike 
Company to assent and consent thereto; and the said Turnpike 
Company for and in consideration of the sum of one dollar to 
them in hand paid, the receipt whereof is hereby acknowledged, 
and of the covenants and agreements hereinafter mentioned and 30 
C'ontaind on the part of the said Railway Company, to be kept 
and performed, have agreed to· suffer and permit the said Rail-
way Company to extend the said trolley lihe, as hereinafter 
provided, and to use and operate the same under and subject 
to the agreements, restrictions, r 1equirements and limitations 
hereinafter contained: 

Now THIS AGREEMENT WrTNESSETH, that the said parties hereto 
in consideration of the premises, have mutually bargained, cove-
nantPd and agreed a~1d by these presents do mutually hargarn, 
covrnant and agre~ to :mo with each other, as follows, viz: 40 

The said Turnpike Company consents that the said Railway 
Company shall and may forthwith enter upon the Turnpike Road 
of the said Turnpike Company and construct thereon an ex-
tension of the aforesaid trolley road from the present terminus 
at Centre street in Merchantville, to Moorestown, in manner 
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following, that is to say: From the present terminus at Centre 
street to the Cove Road the tracks of the said trolley road shall 
be constructed in the middle of the said Turnpike Road and 
there shall be a distance of five feet between the inside raj ls 
of the two tracks, each track shall be so constructed as to leave 

10 full five feet in the clear, between the flanges of the rails, so 
as to properly accommodate an ordinary farm wagon. The 
rails used in constructing the said traclis shall be rails known 
as '' S'even inch girder rails, long lengths.'' From the Cove 
road to Moorestown the said Raihvay Company shall and may 
construct a single track trolley road of the same width and 
similar character and c.escripiion as to rail and construction 
as the aforesaid double track road from Centre st:reet to Cove 
road, above specified. The said trolley road from Cove r,rnd to 
Moorestown shall be built and constructed on and along the 

20 north side of the said turnpike road, so that the rajl or +.ra ck 
nearest to the· center of the road shall be eleven feet in the clear 
from the said center of the Turnpike Road. The meas11r<1mcnt.s 
are to be made from the center of the said Turnpike Road as 
it is now located or actually exists. 

30 

REPEALING ORDINANCE OF 1900. 

Ord. #87. 
Presented December 17, 1900. 
Passed December 18, 1900. 

An Ordinance to repeal '' An ordinance granting permission 
and consent to the Camden Horse Railroad Company, to con-
struct, maintain and operate a street railroad upon Maple street, 
or the Moorestown and Camden Turnpike Road in the Borough 
of Merchantville.'' 

Sec. 1. Be it ordained by the Council of the Borough of Mer-
chantville, that "An ordinance grant_ing perm~ssion and con-
sent to the Camden Horse Railroad Company, to construct, 
maintain and operate a street rnilroad upon Maple street , or 

40 the Moorestown and Camden Turnpike Road in the Borough of 
Merchantville, '' passed at a regular meeting of the Common 
Council of the Borough of Merchantville, held October 6th, 1896, 
be and the same is hereby repealed, revoked and annulled and 
that this ordinance shall take effect immediately: 
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Passed at a regular meeting of the Borough Council of the 
Borough of Merchantville held December 18, 1900. 

Attest: 

w. B. STEWART, 
Clerk. 

Exhibit P. 1. 

F. S. WALTON, 
Mayor. 

EXTRACT MINUTES OF BOROUGH COUNCIL 

June 5, 1914. 

Mr. VanKirk then offered the following: 
RESOLVED that it is the sense of Borough Council after con-

sidering the Borough Engineers estimate of cost; that Maple 
avenue from Borough line to Borough line .should be improved 
with a modern improved pavement consisting ,of a concrete 
road with or without a bitumen top and that the Borough here-
by authorizes said improvement and agrees to pay for a five foot 
strip from Borough line to Borough line and also to pay for 10% 
of such portion as may be constructed by the State and County, 

10 

20 

said pavement not to cost in excess of One Dollar and Fifty 30 
Cents ($1.50) per .square yard. 

Approved, 

(signed) ALFRED K. _BENNETT, 
Mayor. 

Attest : 

W. F. McALLISTER, 
Boro. Clerk. 

40 
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Oct. 27, 1914. 

The members of Council and Mr. Burleigh had an informal 

discussion in regard to improvement of Maple avenue. As th~ 

10 Public Service Railway Co., lessee of the Camden and Suburban 

Railway Company is required under their franchise to do a 
certain portion of the paving the ordinance granting the fran-

chise was read and discussed. Mr. Burleigh was under the im-
pression that the paving obligations of the Company were less 
than the ordinance called for, but after several sections were 

read agreed to take the matter up with the officials of his com-

pany and communicate with Council at an early date. 

20 

30 

40 

Exhibit P. 3. 

July 14, _1914. 

Dear Mr. Mayor: 
Replying to your inquiry. The paving obligation of the Rail-

way in Merchantville is under two ordinances,-really, I sup-

pose, under three. The first two are to the Camden Horse Rail-

road Co.: One dated April 5, 1892. Under that a single track 

of railroad was laid and the Company had power to go to the 
borough limit, but did not and stopped at Centre street. Th<~ 

only provision as to paving there is: 
'' Sec. 1. * * * and that the street and avenues of said Bor-

ough along which the said railroad track shall be laid shall be 
placed in as good repair and condition after the completion 

of said tracks as the same now are. 
The second ordinance, dated October 6, 1896, allo-wed the Cam-

den Horse Railroad Company to double track as far as Centre 

street, and that contained the following provision: 
'' Sec. 1. * * * and that the railroad company shall put a sub-

stantial road on the outside of each outer rail to the curb linc-, 

the same to be put down subject to the approval of the Highway 

Committee of the Borough, and to be kept in repair for all 

time.'' 
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The Third Ordinance was to the Camden and Suburban Rail-
way Company, passed December 18, 1900, and· the effective part of that ordinance is as follows : 

"Section 6. .And be it ordained that immediately upon the building and construction of said railway, said The Camden 
and Suburban Railway shall pave between the rails and between 1 o the tracks ·with rubble-pavement on said road, with what ad-
ditional stones may be necessary, which additional stones are to be of the best quality, and said pavement to be laid so as to make the nearest square and even-faced pavement that can be 
made from said stones; and that immediately, and for a dis.: 
tance of three feet on the outside of both and north and south 
tracks, said The Camden and Suburban Railway Company 
Rhall construct a macadam pavement of not less, than eight inches in depth, the lower course to be of rubble and the upper course 
to be of trap rock to be thoroughly compacted, bound and fin- 20 j:,;hed in a manner similar to the sixteen feet of trap rock macad-
am pavement as hereinafter provided, which said rubble and ma-
eadam pavement (referring to the three-foot pavement on the out-
nmost side of each track), the said Company is at all times to keep in first-class repair and condition satisfactory to the Bor-
ough Council, and whenever, after five years from the passage of this ordinance, such remaining sections of the Moorestown 
Pike or Maple avenue not required by this section to be paved 
by said The Camden and Suburban Railway Company shall 
be paved under the direction and at the expense of said borough 30 from the curb on each side to .within three feet of the outermost rails ·with any other improved pavement, the said Company shall within sixty days after notice by said Council, pave between th 
tracks and between the rails of said railway, and three feet on the outside of both North and South tracks with such other improved pavement as said Borough Council shall direct, and 
shall keep the same in repair under the direction of said Bor-
ough Council, and that in case said Railway Company shall fail to comply ·with such notice, the said paving may be done by said 
Borough Council as aforesaid at the expense of said Company." 40 

Our requirements, therefore, are such as are laid in the s-econd ordinance of the Camden Ho.rse Railroad Company for all that 
part of Maple avenue west of Centre street, and on the Cam-

New Jersev state Library 
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den and Suburban Railway Company for all that part of Maple 

avenue lying east ·of Centre street. 

HoN. ALFRED H. BENNETT, 

Merchantville, . J·. 

Truly yours, 

JOHN J. BURLEIGH, 
Se.pond Vice President. 

Exhibit P. 4. 

Merchantville, N. J., 
Oct. 15, 1914. 

~~he Public Service Railway Company, 
Mr. John J. Burleigh, Vice President, 

Camden, N. J. 

Gentlemen: 
In accordance with a r 1esolution adopted by Borough Council 

I am directed to write to you concerning that section of the 

Moorestown & Camden Turnpike Road passing through Me_r-

chantville and known as Maple avenue and along which your 

tracks are laid. 
30 Arrangements are about comp1'eted for the permanent im-

provement of this roadway with an improved pavement, in the 
cost of which the State and County will share with the Borough. 

The present deplorable condition of this road calls for as early 
action as possib1'e and the Borough Council is planning to .have 

the work started as soon as practicable next Spring, and desires 

to know if the Public Service Railway Company is ready to 

ndjust its tracks where they have been allowed to get away from 

the 1established grade, and also if the Company will pave its 
portion of the roadway or will agree to pay for its share of 

40 the improved pavement, viz: between the tracks and between 

the rails of said railway, and three f,eet on the outside of both 

north and south tracks from the Borough lien on the west to 
the Borough line on ·the east end of Maple avenue, which tracks 

·were laid under an ordinance granting a franchiS'e to the Cam-
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den and Suburban Railway Company and under which ordinance 
vour Company is now operating. 
" As a pavement of this kind should be laid from the curb to 
the car track in one operation an assurance from you that you 
will do your part as indicated above will enablie the Borough 
to proceed with the least possible delay. 10 

Your early reply will be appreciated. The desirability of this 
jmprovement need hardly be mentioned; it means the building 
up of a splendid section of Camden County in which your 
Company is doing business. 

Very respectfully yours, 

W. F. McAllister, Esq., 

W. F. McALLISTER, 
Borough Clerk. 
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October 26, 1914 . . 

Borough Clerk of the Borough of Merchantville, 
.Merchantville, New Jersey. 

Dear Sir: 
I have your favor under date of October 15th, 1914. 
Public Service Railway Company, as lessee, on Maple avenue, 

1n Merchantville, has two separate , obligations: one that of 
the Camden Horse Railroad Company, extending from the west-
Pm boundary line of the Borough to Center street, in which 
there is no repaving obligation; and the other that of the 
Camden & Suburban Railway Company extending from Center 
f: treet eastward to the Borough line, in which there is a re-
paving obligation. --

This Company will, of course, co~f orm to the ordinance 
requirements of those two companies. You apparently refer 
only to the Camden & Suburban Railway Company obligation. 
We will, of course, see that our tracks are properly maintained 
clt the established grade. I apprehend there will be no difficulty 
in having our Company agree to permit the Borough to do the 
work which the Company would be required to do and pay to· 
the Borough the cost thereof. This, of course, would be sub-
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ject to detailed negotiations. There is at present a very great 
money stringency which may be even worse next year, so that 
any contemplated improvements for that time must of course 
be subj·ect to conditions at the time. 

Truly yours, 

JOHN J. BURLEGH, 
2nd Vice President. 

Exhibit P. 6. 

PUBLIC SERVICE RAILWAY Co., 
Newark, N. J., 

Office of the 2nd Vice Prest. 
Mr. W. F. McAllister, 
Borough Clerk, 
Merchantville, New J•ersey. 

Dear Sir: 

November 6, 1914. 

Since my interview with the Borough Council relative to the 
repaving obligations resting upon this Company by reason of 
j ts lease of the Camden Horse Railroad and the Camden & 
Suhurban Railway, I have had the several franchises carefully 

30 examined and enclose herewith a copy of the report made to 
me by the Franchise Bureau officials, confirmed by our Assist-
ant General Counsel, which fully confirms my understanding of 
the situation as conveyed to you in my letter of October 26th, 
which letter I am returning herewith. · 

In connection with the inquiry of His Honor, The Mayor, as 
to the feature of Section 6 _of the 1900 ordinance referring to 
the paving heing done '' at the expense of the Borough,'' you 
ure advised that no advantage will be taken by this Company 
by reason of a division of your expense with the County and 

40 State. 
This, I believe, covers the questions raised at the conference. 

Truly yours, 

J. J. BURLEIGH, 
2nd Vice President. 
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Newark, N. J., Oct. 31, 1914. 

To the Second Vice President: 
Assistant General Couns1el: 

In the matter of street } 
railway franchises in · REPORT. 10 
the Borough of Merchantville. 

Ordinance passed April 5, 1892 (Vol. 3, p. 541) authorized 
'l'he Camden Horse Railroad Company to erect poles, ,etc., and 
lay and operate street railroads in certain streets of the Bor-
ough with e1'ectric motors or horse power; one street of which 
was the Moorestown and Camden Turnpike and permission was 
given to lay and operate a street railroad with necessary turn-
outs '' from one limit to the other of said borough,'' provided 
"that the privileges of this ordinance shall be taken advantage 20 
of within six months from date, and a continuous daily service 
maintained over the whole route, and if the same or the service 
on any .portion shall be discontinued for six months, then this 
ordinance so far as appli·es to the abandoned portion shall be 
considered void. '' 

Ordinance passed October 6, ·1896 (Vol. 3, p. 543) granted 
permission and consent to The Camden Horse Railroad Com-
pany to construct, etc., a second track in the Turnpike from 
the westerly boundary line of the borough to Centre street, 
"so that when the tracks hereby authorized are constructed JO 
and completed, the said The Camden Horse Railroad Company, 
may then operate and maintain a double-track street railway, 
from the limits of the Borough of Merchantville eastward on 
said Maple avenue, or said Turnpike road, to Centre street.'' 
At the same time '' all ordinances and parts of ordinances and 
consents inconsistent herewith," were repealed, revoked and 
unnulled. 

Ordinance passed December 18, 1900 (Vol. 3, p. 546) granted 
consent and permission to The Camden and Suburban Railway 40 
Company to construct, etc., a street railway in the Turnpike, 
being described as '' a double-track street railway.'' However, 
each track is described separately, as follows: The North Track 
is described as beginning opposite the west line of Center street 
:}nd extending thence northeastwardly to the division line be-
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tween the Borough of Merchantville and the Township of Pen-
sauken. The South Track is described as extending from a 

. point opposite the division line between the Borough of Mer-
chantviUe and the Township of Pensauken and extending thence 
northeastwardly, in two courses, a distance of 6854.5' to the 
division line between the Borough of Merchantville and the 
Township of Pensauken. The ordinance also provides for the 
construction of one cross-over between the said north and 
south tracks. 

The 1892 ordinance contains only a restoration paving 
obligation. 

The 1896 ordinance contains only construction and mainte-
nance paving obligations. 

The 1900 ordinance contains construction, maintenance and 
repaving paving obligations, the repaving obligation reading as 
follows: 

'' Section 6. * * * and whenever, after five years from 
the passage of this ordinance, such remaining sections of the 
Moorestown Pike or Maple avenue not required by this section 
to be paved by said The Camden and Suburban Railway Com-
pany shall be paved under the direction and at the expense of 
Raid Borough from the curb on each side to within three feet 
of the out,ermost rails with any other improved pavement, the 
said Company shall within sixty days after notice by said 
Council, pave between the tracks and between the rails of said 
railway, and three feet on the outside of both North and South 
tracks with such other improved pavement as said Borough 
Council shall direct, and shall keep the same in Tepair under 
the direction of said Borough Council, and that in case said 
Railway Company shall fail to comply with such notice~ the 
said paving may be done by said Borough Council as aforesaid 
at the expens1e of said Company." 

FRANCHISE BUREAU, 
By Chas. M. Breder, Engineer. 
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May 7, 1915. 

After a thorough discussion of the proposition in which all 
the members present took part, Mr. Moses introduced the fol-
lowing: 10 

WHEREAS, the Stone Road Committee of the County Board of 
Freeholders have signified their intention of recommending to 
the Board of Freeholders at the next meeting to be held on 
May 12th, 1915, the improvement of the Moore-stown and Cam-
den Turnpike road, so called, which passes through Merchant-
ville, and is there known as Maple avenue, and the said Ston1:~ 
Road Committee has asked the Borough Council of Merchant-
ville the kind of road desired in Merchantville, and what action 
the Bor ough will take in regard to said improvement and what 

20 part of the expense the Borough will bear; therefore, be it 
RESOLVED by the Council of the Borough of Merchantville that 

it is the sense of Borough Council that Maple avenue should be 
improved by laying a pavement consisting of a concrete base 
six inches deep composed of a mixture of the best materials 
in the proportion of one part Portland cement, three parts clean, 
sharp sand and five parts hard, broken stone; the said concrete 
base to have a rough surface by partly embedding one and one-
half inch stone on the top before the cement has its initial set, 
said stone being for the purpose of bonding the upper bituminous 
concrete course. The concret1e base to be covered with a course SO 
of bituminous concrete two and· one-half inches deep thoroughly 
compacted, making a pavement of eight and one-half inches in 
depth when finished, said bituminous concrete to be composed 
of one inch stone thoroughly coated with standard Trinidad 
or Bermudez asphalt applied hot on the job, and the ,said bitum-
inous concrete to be placed on the concrete base and rolled to 
a depth of two and one-half inches, and to present a true and 
even surface, to conform to the grades established. The sur-
face then to be treated to a hot application of heavy Trinidad 
?r Bermudez liquid asphalt, and a coating of clean three-eighths 40 

mch screenings sufficient to take up the surplus asphalt and to 
close the voids in the bituminous concrete and to present a 
Rmooth and even surface, rollrd to the satisfaction of the au-
thorities in charge when finished. 
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BE IT FURTHER RESOLVED, that the Borough of Merchantville 
agrees to pay ten per cent. of the cost of constructing that por-
tion of said improved pavement sixteen feet in width of the road 
aforesaid to be constructed by the State and qounty and also 
to pay the balance of cost of such additional paving necessary 

10 to carry said pavement from curb to curb as is not contributed 
by the State of New Jersey and by the Public Service Railway 
Company, lessees of the Camden and Suburban Railway Com-
pany under their franchise with the Borough of Merchantville. 
And the County shall assign to the Borough all its rights in 
Haid Road obtained from the Turnpik1e Company. 

BE IT FURTHER RESOLVED, that this resolution is adopted iu 
consideration •of such pavement being laid at a grade to con-
form to grades established by the Borough for the purpose of 
properly taking away surface water, and that the entire width 

20 of said pavement shall be constructed under the supervision of 
the Borough Inspector, acting in conjunction with the County 
Engineer and State Inspector. 

80 

BE IT FuRTHER RESOLVED, that upon the completion of said 
improvement as aforesaid, the Borough will agree to take over 
from the County said improved road and thereafter maintain 
it as a street of said Borough. 

Attest: 

J NO. w. MICKLE, 
Borough Clerk. 

Approved, 

\V. F. McALLISTER, 
Mayor. 

Approved as to outline of specifications. 

J. C. RE~HNGTON, 
Borough E ng. 

40 May 8th, 1915. 
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Mr. Smith moved that the resolution be adopted subject to 
the approval of the specifications for said road by the Borough 
Engineer. Motion seconded by Mr. Powers and put to a vote. 
The Roll Call: Ayes, Messrs. Haig, Manypenny, Moses, Pow-
ers and Smit~ ( 5). Noes, none. It was then approved by the 
Mayer. 

On motion by Mr. Haig Council adjourned. 

Date May 7, 1915. 

EDWARD I. BERRY, 
Acting Borough Clerk. 

Exhibit P. 8. 

May 12, 1915. 
Mr. Moses moved that minutes of special meeting held May 

7th, 1915, be approved as read, being duly seconded, the motion 
was put by the chair and carried. 

Owing to a request made by the Stone Road Committee of 
the Board of Freeholders, Mr. Haig moved that the resolution 
passed at special meeting held May 7th, 1915, regarding the 
improvement of Maple avenue be re-considered, motion seconded 
by Mr. Manypenny and 0arried. After careful discussion the 
following motion was made by Mr. Moses duly seconded and 
carried-That the Resolution aforesaid be amended as follows: 
On page 140, paragraph 2, 6th line, strike out the words "ex-
clusive of that portion required to be paved by'' and insert the 
words "and by" after New Jersey ( 6th line), so as to read 
'' State of New Jersey and by the Public Service Railway Com-
pany, &c., and at the end of the paragraph, insert the words 
"and the County shall assign to the Borough all its rights in 
Raid Road obtained from the Turnpike Company'' also strik,e 
out the 3rd paragraph entirely, and in the 4th paragraph, 5th 
line (page 140) strike out the words "Engineer and Inspecton,.," 
and the words on the 6th line '' and Inspectors of the County'' 
and add the word ''Inspector'' after the word Borough on 5th 
line, and the word "County" before Engineer on the 6th line, 
and add the words '' and State Inspector'' after Engineer on 6th 
line, so that the last portion of paragraph shall read "Under 
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the supervision of the Borough Inspector acting in conjunction 
with the County Engineer and State Inspectors." On roll call 
the amendments were adopted unanimously, motion being made 
by Mr. Smith, seconded by Mr. Haig. 

Exhibit P. 9. 

Camden, N. J., August 18, 1915. 

Public Service Corporation, 
John J. Burleigh, Esq., 2nd Vice Pres., 

Camden, N. J. 

Dear Sir: 
20 Sometime ago you had some correspondence with the Borough 

authorities of Merchantville relative to the repaving obligations 
of the Camden and Suburban Railway Company on Maple ave-
nue, Merchantville, N. J. I have examined this correspondence 
and the ordinances under which the trolley tracks were placed on 
Maple Ave. and your letters of July 14th, 1914, to Mr. Bennett and 
of October 26, 1914, and November 6th, 1914, to Mr. McAllister. 
In this correspondence you take the position that the repaving 
obligations contained in the ordinance of December 18th, 1900, 
apply only to the portion of Maple Ave. east of Centre street., 

30 I think that a more careful examination of the ordinance of 1900 
and consideration of- the situation as it then existed will demon-
strate that this position is entirely untenable. 

When this ordinance was passed the situation at Merchant-
ville was that the trolley company had under the franch_ise of 
1892 placed a single track trolley line on the west end ·of Maple 
Ave. as far as Centre street. There had been passed an ordi-
nance (Oct. 6, 1896) under which the trolley eompany could have 
double tracked its line through the borough. Evidently the pav-
ing obligations under this ordinance were unsatisfactory to the 

4o trolley company for nothing was done thereunder. In this situ-
ation on December 18, 1900, the accepted ordinan~e of 1896 was 
repealed at the request of the company and a new ord;nance was 
passed under which another track was uthorized to the south 
of the single track th0n existing as far as Centre street and 
double tracks were authorized from Centre street to the east 
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md of the town. This ordinanee prescribed certain paving obli-
gations which were that between the rails and tracks and for 
three feet outside thereof a rubble pavement was to be con-
structed and maintained at the expense of the trolley company 
and outside of the three feet a macadam pavement sixteen .feet 
wide to be divided into two strips, eight feet in width, on each 10 
side of said tracks was to be constructed at the expense of the 
trolley company. In maintaining these paving obligations (see 
Sections 6 & 8 of the ordinance in question) no distinction is made 
between the new tracks authorized and the old single track exist-
ing, but the paving obligation refers only to "said tracks" and 
under this ordinance as a matter of fact, the trolley company 
did pave with ·rubble between the rails and between the tracks 
and for three feet outside thereof for the whole length of Maple 
Avenue within the borough and did lay macadam pavements 
eight feet wide on each side of the double tracks the whole 2Q 
length of the Borough. 

I feel that this situation has been overlooked by you in your 
correspondence because it seems to me to be entirely inconsist-
ent to now take a position with regard to a subsequent paving 
obligation which was not taken by your company at the time 
the. ordinance in question was passed or the provisions of it 
first put in force. This seems so obvious to me that I am in-
clined to think that the exact situation existing at the time the 
ordinance of 1900 was passed and the precise terms thereof 
cannot have been properly called to your attention. I trust that 30 
you will again take the matter up and advise me whether or 
not you do not agree with my construction of your obligations. 

Yours very truly, 

E. I. BERRY. 

40 
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Exhibit P. 10. 

PUBLIC SERVICE RAILWAY CO. 

Newark, N. J., August 30, 1915. 

Office of the 
2nd Vice President 

Dear Sir: 
I am familiar with the ordinance to which you refer but you 

have confused Camden Horse Railroad Company with Camden 
and Suburban Railway Company. The railroad from the wester-
ly limits of the borough to Centre street, both tracks, belongs to 
Camden Horse Railroad Company and is subject to the obliga-
tions of that company. 

EDWARD I. BERRY, EsQ., 
Counsellor-at-law, 
547 Federal Street, 
Camden, N. J. 

Truly yours, 

J. J. BURLEIGH, 
Second Vice President. 
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Exhibit P. 11. 

Solicitor Berry reported that he accompanied the Mayor to 
the offices of the Public Service Railway Co., at N1ewark, N. J., 
he submitted a memorandum executed by the officials of the 
above named Company for the · consideration of the Borough 1 o Council, this memorandum was read, on motion by Mr. Haig, 
jt was ordered to be received and spread upon the minutes: 

MEMORA DUM 
The Borough of Merchantville 

and 
Public Service Railway Company 

Dated November 15, 1915. 
The Borough of Merchantville proposes to have Maple avenue 

through its entire length paved with an improved pavement, 
having the assistance therein of the State and county, which 
both make appropriations toward t·he same and over which they 
have certain supervision. The Public Service Railway Company, 
as lessee, occupies a portion of said avenue with its double 
track street railway. There have been certain controversies be-
twe·en the borough and the company as to the company's paving 
obligations. To facilitate the improvement proposed, both 
borough and company have agreed that so far as the pavement 
is concerned from Centre street eastward, there is no dispute 
as to the obligation of the company to repave as is required in 
the ordinance granting consent to the Camden and Suburban 
Railway Company, dated December 18, 1900, known as the 1900 
ordinance. Such paving is to be consider•ed as done under the 
direction and at the expense of borough from curb to curb, not-
withstanding the above recited facts. vVhile the paving is to be 
from curb to curb, a portion of that only is to be solely at 
the expense of the borough, the remaining portion being con-tributed to by state and county as aforesaid. 

So far as that portion of the paving west from Centre street, 
ilispute is still open as to the oblig-ation of the company. The 
borough, in the same manner and assisted in the same way, 
proposes to do this paving also and claims a liability on the 
part of the company to contribute thereto. It is agreed that 
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the same stipulation as to a recognition of the paving being 
under the direction and at the expense of the borough and from 
curb to curb shall apply also to this paving in any legal action 
which may be taken by the borough to enforce payment. In 
such paving the specifications are to be so drawn that on both 

10 side~ of each rail in the tracks of railway there is to be laid 
two rows of standard granite blocks. 

When such paving, done in the manner aforesaid, is com-
pleted, it shall be deemed to have be,en done in accordance with 
the requirements named in Sec. 6 of the aforesaid ordinance. 

Dated November 15, 1915. 
THE BOROUGH OF MERCHANTYILLE, 

By W. F. McAllister, Mayor. 
( Borough Seal) 

20 Attest: 

JNO. w: MICKLE, 
Clerk. 

PUBLIC SERVICE RAILWAY COMPANY, 

By J. J. Burleigh, Vice President. 

( Public Service Rail-
way Company Seal) 

80 Attest: 
Signed but not legihle. 

Secretary. 

40 
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Mr. Smith offered the following resolution, which was sec-
onded by Mr. Haig and on roll call unanimously adopted and 
approved by the Mayor-RESOLVED that the Mayor and 
Clerk be and are hereby authorized to assent to the memorandum 
of the Public Service Railway Co., annexed hereto, by executing 
the same on behalf of Borough. 10 
Approved: 

Attest: 

J NO. w. MICKLE, 

Borough Clerk. 
Dated November 16th, 1915. 

W. F. McALLISTER, 
Mayor. 

Exhibit P. 12. 

The following resolution was offered by Mr. Moses, seconded 
lJy Mr. Powers, on roll call same was unanimously adopted and 
approved by the Mayor: 

RESOLVED, that the Borough Engineer be instructed to prepare 
~pecifications in conjunction with the Camden County Engineer 
for the Borough's share of the work of improving Maple avenue, 

20 

and the Borough Clerk be and he is hereby authorized and di-
rected to prepare notices that bids for said work will be re- 30 
ceived by the Borough Clerk ·until February 7th, 1916, at 10 
o'clock A. M.; and said Clerk_ is further directed to publish 
f::aid notices in at least two newspapers circulating in Camden 
County for at least two weeks before said dat,e, and in such 
other paper s or periodicals as he deems for the best interests 
of the Borough. 
Approved: 

Attest : 

J N o. vv. MICKLE, 

Borough Clerk. 
Dated January 18, 1916. 

-w. F. McALLISTER, 
Mayor. 40 
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Exhibit P. 13. 

Mr. Moses offered the following resolution which was sec-
onded by Mr. Manypenny and on roll call unanimously adopted 
and approved by the Mayor-RESOLVED that the specifica-

10 tions submitted by the Borough Engineer and the Colmtv En-
gineer for the paving between the rails and tracks and~ three 
feet on each side thereof of the street railway on Maple avenue 
be approved by Council and filed with the Borough Clerk. 

Approved: 

Attest: 

JNO. w. MICKLE, 
20 Borough Clerk. 

Dated January 24th, 1916. 

W. F. Mc ALLISTER, 
Mayo r. 

Exhibit P. 14. 

Camden County, N. J., April 5th, 1911. 

~ro the Camden County Board of Chosen Freeholders : 

Gentlemen: 
80 I am instructed to submit to your Honorable Body the fol-

lowing action of the Borough Council of Merchantville : 
RESOLVED, That the Board of Freeholders of the County of 

Camden be and they are hereby petitioned to purchase to pur-
chase that portion of the Camden and Moorestown Turnpike 
lying within the County limits and to improve the roadbed 
thereof and that the Borough of Merchantville hereby pledges 
and agrees to pay one-tenth of the cost of said improvement 
to that portion of said Turnpike lying within the limits of said 
Borough of Merchantville. 

4o Passed unanimously. 

(Seal) 

Attiest: 
w. B. STEWART, 

Borough Clerk. 
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Exhibit P. 15. 

Camden County, N. J., April 5th, 1911. 
rro the Board of Freeholders of Camden County. 
Gentlemen: 10 

I am directed to submit the following: (sEAL) 
RESOLVED, that the Clerk be and is hereby direct1ed to inform 

the Board of Chosen Freeholders of the County of Camden that 
the citizens of this Borough are demanding of Council immediate 
1~elief from inconveniences due to the intolernble condition of 
the Moorestown Turnpike. 

That Council feels some action must be taken and being 
informed that the Board of Freeholders has the matter under 
ronsideration we respectfully ask if the Board will give assur-
ance of prompt action that we in turn may assure the citizens 2Q 
that the Freeholders recognize the justice of their complaint 
and that the Board is actively looking after the interest of the 
taxpayers of their district in regard to this matter. 

Carried. (SEAL) 

Att~st: 

w. B. STEWART, 

Borough Clerk. 

,30 

40 
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Exhibit P. 16. 

Camden, N. J., May 4, 1911. 

rr-he County Board of Chosen Freeholders. 

Gentlemen: 
The following action by the Borough Council of Merchant-

-ville was passed unanimously on May 2/11. 
RESOLVED, that the Board of Freeholders be requested to pur-

chase and improve the Camden and Moorestown Turnpike, and 
that the Borough Council hereby pledges itself to be responsible 
for one-tenth of the purchase price of that portion of said 
1'urnpike lying within the Borough limits as well as one-tenth 
of the cost of improving the same. 

Passed unanimously. 
20 Attest: 

w. B. STEWART, 

Borough Clerk. 

Exhibit P. 17. 

Contract between County of Camden and contractors for im-
provement of road to Merchantville, and specifications, dated 

30 March 16, 1916. 

Exhibit P. 17 (a). 

To Camden and Suburban Railway Company and Public Service 
Railway Company, Lessee, or Whom It May Concern: 

You are hereby notified that thG Moorestown Pike or Maple 

40 
avenue throughout the extent ·of said road in the Borough ,of 
Merchantville is about to be pavfd under the direction and at 
the expense of said Borough from the curb ,on each side to with-
in three feet of the outermost rails of the tracks used by the 
Public Service Railway Company, lessee of Camden and Subur-
ban Railway Company, on said road, with a pavement consisting 
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of a concrete base and interlocking stone, with a bituminous 
concrete top, as per specifications, a copy of which is served 
herewith, and that in accordance with the provisions of an ordi-
nance of the Borough of Merchantville entitled '' An ordinance 
granting consent and permission to the Camden and Suburban 
Railway Company to build, construct, maintain and operate a 1 o 
street railway for passengers and mail service, on the public 
road known as the Moorestown and Camden Turnpike Road, 
and also as Maple avenue, in the Borough of Merchantville and 
County of Camden,'' passed December 18, 1900, and the agree-
ment dated November 15, 1915, between said Borough and your 
companies, you will be required within sixty days from this 
notice to pave between the tracks and between the rails of said 
railway, and three feet on the outside of both north and south 
tracks with a pavement of the same composition and laid under 
the said specifications as refer to the pavement on the remain- 20 
ing portions of said str1eet and to keep the same in repair under 
the direction of Borough Council, and that in case either or 
both of your companies shall fail to comply with this notice, 
such paving shall be done by the Borough Council at the expense 
of your companies or such one as may be liable therefor. 

Dated, February 1st, 1916. 
BOROUGH OF MERCHANTVILLE, 

By W. F. McALLISTER, 

Attest: 

(SEAL) 

JNo. W. MICKLE, 
Secreta,ry . 

Mayor. 30 

. It is admitted that the above notice, with a copy of specifica-
tions, was this day served on Public Service Railway Company. 

Dated, February 3, 1916. 

E. A. ARMSTRONG, 
Ass't Gen. Cownsel. 
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Exhibit P. 18. 

To Camden and Suburban Railway Company and Public Service 
Railway Company, Lessee, or Whom It. May Concern: 

In pursuance of a resolution of the Council of the Borough of 
10 Merchantville adopted this day, 

30 

You are hereby notified that the Borough of Merchantville 
has advertised for bids for the paving between the rails and 
tracks and three feet ·on each side of said tracks on Maple ave-
nue, Merchantville, New Jersey, with a pavement consisting of 
a concrete base and interlocking stone with a bitumionus 
concrete top as per specifications heretofore served upon you; 
that in pursuance of said advertisement bids for .said work were 
received on M·ondey, March 6, 1916; that Kelly-McFeeley Com-
pany was the lowest bidder for said work, their bid being as 
follows : For the portion between the westerly borough line and 
Center street, $29,164.60; for the portion between Center street 
and the easterly borough line, $14,283.14; for the whole extent 
of said work in the Borough of Merchantville, $43,447.74.· 

You are further notified that unle,ss you pave between the 
tracks and between the rails of your railroad and three feet on 
the outside of both north and south tracks with a pavement as 
aforesaid in accordance with the notice heretofore served upon 
you within sixty day,s from the time of the service of said notic8 
said work will be awarded to Kelly-McFeeley Company in ae-

30 cordance with their bid as aforesaid, at the expense of your 
companies or such one as shall be liable therefor, in accordance 
with the terms of the ordinances referred to in said notice so 
heretofore served. 

Dated, March 22, 1916. 

Attest: 
40 (SEAL) 

J NO. w. MICKLE, 

Borough Clerk. 

"\V. F. McALLISTER, 
Mayor. 
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To THE BoROUGH CouNcrL OF THE BoRoUGH OF MERCHANTVILLE : 
PLEASE TAKE NOTICE that Public Service Railway Company, 

the lessee in possession and operation of the ,street railway on 
Maple avenue on the highway known as Moorestown & Camden 10 
Turnpike Company road, called Maple avenue, in the Borough 
of Merchantville, asserts that it is not liable to do the paving 
or pay for the oost thereof, as claimed by you, on said highway, 
and that any steps, proceedings or contracts which you may let 
or undertake, or any costs ·or expenses you incur, will be en-
tirely at your own risk. 

Very respectfully yours, 
PUBLIC SERVICE RAILWAY COMPANY, 

Dated, April 15th, 1916. 

By R. E. DANFORTH, 
General Manager. 

20 
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Exhibit D. 8. 

Ordinance Passed April 5, 1892. 
An Ordinance authorizing and permitting the Camden Horse 

Railroad Company to erect poles, run wires and lay and operate 
street railroads along certain streets, with electric motors or 
horse power, in the Borough of Merchantville. · 

Sec. 1. Be jt ordained by the Common Council of the Borough 
01 Merchantville that permission be and the same is hereby 
granted to the Camden Horse Railroad Company to lay and 
operate a street railroad in the Borough of Merchantville in 
accordance and to conform ·with the Borough grade, along the 
1loorestown and Camden Turnpike road from one limit to the 
other of said borough, and also northward on Centre street from 
said turnpike road to the Borough limits, with the necessary 
turnouts ; and to erect along the curb line of said streets, on 
Loth sides thereof, all necessary poles for the carrying of elec-
tric wires to supply electricity to run and operate electric motors 
to propel street cars; provided, however, that the trolley wires 
shall he at least twenty feet above the surface of the street; and 
the poles shall be of such size and length, and be placed in such 
position as directed by and to the satisfaction of· the Committee 
on Btrects and Highways of said Borough; and that the streets 
aud avenues of said Borough along which the said railroad track 
"l1all be laid shall be placed in as good repair and condition 
after the completion of said tracks as the same now are; and 
provided further that the privileges of this ordinance shall be 
taken advantage of within six months from date, and a con-
tinuous daily service maintained over the whole route, and if the 
~ame or the service on any portion shall be discontinued for six 
months, then this ordinance so far as applies to the abandoned 
portion shall be considered void. 

Sec. 2. And be it enacted that this ordinance shall take effect 
immediately. 

Passed at a regular stated meeting of the Common Council 
l H.11(1 April 5th, 1892. 
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Acceptance of P. 1. 

A majority of the Directors of Camden and Suburban Rail-

way Company accepted ordinance of December 18, 1900, (P. 1.) 

in writing, as required by statute. 

Minutes of Borough Council of Merchantville as offered July 
16, 1918. Transcript, p. 49. 

Merchantville, N. J., Nov. 13, 1900. 

An adjourned regular meeting of Council met tonight, the 

Mayor F. S. Walton, presiding. * * * 
A petition of the Camden and Suburban Railway Company 

was read and on motion of Mr. Holman, received and ordered 

to be entered upon the minutes as follows: 
To the Honorable, the Borough Council of the Borough of 

Merchantville, in the County of Camden. 
The petition of the Camden and Suburban Railway Company, 

together with a majority of the Board o~ Dir~ctors of said Com-

pany, respectfully shows unto your honorable body that your 

petitioner Company, the said Camden and Suburban Railway 

Company, be-came and was duly incorporated under and by 

virtue of an act of the Legislature of the State of New Jersey, 

entitled "An Act to Authorize the formation of traction com-

panies for the construction and operation of street railways, or 

3 0 railroads operated as street railways, and to regulate the same." 

40 

Approved March 14th, 1893, by a certificate duly filed on the 

fourteenth day of April, eighteen hundred and ninety-six, in the 

office of the Secretary of State and that said Company has 

iocated a new route or line of street railway known as the Mer-

chantville Extension, and filed a description and map thereof 

in the office of the Secretary of State, showing the courses and 

<listances and termini thereof ( copy of said map being hereto 

attached and made a part hereof) in words as follows: that is to 

say-
Description of a new route or line of railway, showing the 

termini thereof, situate in the Borough of Merchantville, in the 
County of Camden and State of New Jersey. 

The said railway is a double track street railway; the gauge 

of each track being five feet and the middle line of each track 

is described a.s follmvs, that is to say-
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The orth Track-Beginning in the Turnpike road known as 
Moorestown and Camden Turnpike road and also known as 
:Maple avenue at a point distant five feet northwardly from the 
center line of said road and opposite the west line of Centre 
street and extending thence north eighty-nine degrees ten min-
utes east twenty-one hundred and twenty-seven and three-tenths 10 
feet to a division line between the Borough of Merchantville 
and the Township of Pensauken. 

The South Track-Beginning in the Turnpike road known 
as the Moorestown and Camden Turnpike road and also known 
as Maple avenue at a point distant five feet southwardly from 
the center line of said road and opposite the division line be-
tween the Borough of Merchantville and the rrownship of Pen-
sauken, and extending thence north eighty-eight degrees fifty-five 
minutes east forty-two hundred and twenty-four and seven-
tenths fee t to a point opposite Park avenue, thence north eighty- 20 
nine degrees ten minutes east twenty-six hundred and twenty-
nine and eight-tenths feet to a division line between the Borough 
· of Merchantville and the Township of Pensauken. 

Also the follo-wing crossover: Beginning at a point in the 
middle line of the south track ten feet west of the west curb line 
nf Cove road, thence by a curve to the right radius one hundred 
feet, twenty-two and four-tenths feet to a point; thence by a 
curve to the left, radius three hundred feet, sixty-seven and two-
tenths fee t to a point in the middle line of the north track. 

That your petitioner has obtained the consent in (writing) of: 30 
the owners of more than one-half of lineal feet of property 
fronting on Maple avenue, or the Moorestovrn and Camden Turn-
pike road in the Borough of Merchantville, through and upon 
which permission to construct, operate and maintain a street 
railway is asked; which consents are executed and acknowledged 
us are deeds entitled to be recorded, and are to be filed with the Clerk of this Board. 

The said map hereto annexed and made a part he~eof, shows 
the proposed location of rails or tracks and the location of poles 
of said street railway hereinbefore described; that the motive 40 
power to be used on said railway is electricity and horse. 

_Your petitioner therefore prays that your honorable body 
,nll fix the time, give the notice, afford the hearing and grant 
J)ermi8sion to your petitioner to build, construct, op8rate and 
maintain the street railway on said Maple avenue or Moorestown 
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and Camden Turnpike road, in the Borough of Merchantville, 
in the County of Camden, according to law. 

And your petitioner as in duty bound will ever pray, &c. 
IN WITNESS WHEREOF, the said The Camden and Suburban Rail-

way Company hath hereto set the common and corporate seal 
and caused these presents to be signed by William S. Scull, 
its President, and attested by Samuel T. Corliss, its Secretary; 
and this petition has also been signed by a majority of the 
Board of Directors of the said The Camden Suburban Railway 
Company. 

Dated this thirteenth day of November A. D. nineteen hundred. 

THE CAMDEN AND SUBURBAN 
RAIL,VAY COMPANY, 

(Signed) By vVM. s. SCULL, President. 

Attest: 
S. T. CoRLISs, Se·cretary. 

Directors: 
WILLIAM s. SCULL, 
HEUI.:.INGS LIPPINCOTT, 
G. GENGE BROWNING, 
BENJ. C. REEVE., 
F. w. AYER, 
EDWARD DUDLEY. 

Resolution of Mr. Holman. 

RESOLVED, That upon the petition of the Camden a-nd Sub-
urban Railway Company and a majority of the Board of Di-
rectors of said company for consent and permission to construct, 
operate and maintain a street raihvay on the road known as 
ihe Moorestown and Camden Turnpike Road also known as 
Maple avenue, in the Borough of Merchantville, County of Cam-
den and State of New Jersey, that the Clerk of this Borough give 

40 at least fourteen days public notice of such application in the 
forms hereto attached, 'that this Council will meet on Monday, 
the 3rd day of December instant, . at the hour -of eight o'clock 
jn the evening, in Council Chamber, in the Borough of Merchant-
vme, in the County and State aforesaid, to hear such application 
and all persons interestrd for or against the same by publica-
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tion in the "Merchantville Review," a newspaper published at 
and circulated in the Borough of Merchantville, and by posting 
the same at the Post Office, at Pancoast 's Hotel, in front of the 
Council Chamber, at Longstreth 's Real Estate Agency and on 
trolley line pole at southwest corner of Maple avenue and Centre 
street, the same being five of the most public places in said Bor- 10 ough and that said meeting be fixed for the time and place above 
named. Carried. 

NOTICE. 

Take Notice that the Camden and Suburban Railway Company 
and a majority of the Board of Directors thereof, have presented 
to the Borough Council of the Borough of Merchantville, a pe-
tj tion filed with the Clerk of said Borouo-h of the thirteenth day 
of ovember, nineteen hundred, praying for permission to con-
struct, operate and maintain a double track street railway of 
the gauge of five feet on the road known as the Moorestown 
and Camden Turnpike road and also known as Maple avenue in 
('Onnection with other tracks on said road from the Borough 
limits on the West to the Borough limits on the East. 

The motive power to be used on said railway is electricity 
and horse. Said Borough Council has fixed Monday the third 
day of December, A. D. 1900, at the hour of eight o'clock in 
the evening as the time, and the Council Chamber in the Bor-
ough of Merchantville as the place, when and where it will con-
8ider said application and petition and give a hearing upon the 
matters, and grant or refuse such application. Notice whereof 
j8 hereby given as required by law. By order of the Borough 
Council of the Borough of Merchantvi11e. Dated November 
·13, 1900.'' 

Merchantville, N. J., December 3rd, 1900. 
~\11 a<ljourm•<t regular meeting of the Common C<nmcil held 

this date the Mayor F. S. Walton presiding. On motion of Mr . 

20 

30 

.If olman the petition of the Camden & Suburban Railway Com- 40 
pany was read, received and ordered to be entered upon the 
minutes. Carried. *See page 465 already entered. 

The resolution adopted on the 13th of November, 1900, fix:ing 
this as the time and place of meeting for a hearing on the ap-
plication of the Camden & Suburban Railway Company for per-
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mission to construct, operate and maintain a double track street 
railway on the Moorestown and Camden Turnpike road or Maple 
avenue ·was taken up, and r ead by the Clerk. 

On mott<.m 1t ·wa ~_; resolved to call for proofs. Wrn. Linder-
man bejng called and duly sworn, testified that he had postP<l 

10 several notices bke the one attached to the resolution adopted 
by Council T overnber 13th, throughout the Borough of nfrr-
chantville on the 15th day of November, and that on8 of the 
8aid notices '"~as po~ted in each of the following 17Jacc~, , that i~ 
to say, at the Post Office, at Pancoast 's Hotel, in front of the 
Council Chamber, at Longstreth 's Real Estate Agency and on 
trolley line pole southwest corner, Maple avenue and Centre 
street, and that the said notices were signed by W. B. Ste·vrnrt, 
Borough Clerk. 

vV. B. Stewart, being sworn, testified that he delivered said 
20 uotic(~s to Wm. Linderman for posting. 

Wm. H. Lewis, on being sworn, stated that he was the editor 
of the Merchantville Review, the paper designated in the reso-
lution of Council for advertising the notice; that the notice, 
a copy of which was attached to the resolution adopted by Coun-
eil November 13, 1900, that it was published in the Merchantville 
Review the 17th and 24th days of November and on the 1st 
day of December, 1900, said paper being published weekly on 
~aturdays. 

Mr. Holman offered the following resolution, which was unani-
30 mously adopted: Resolved, That the notice required by reso-

lution of Council adopted on November 13, 1900, is hereby ad-
judged and declared, to have been posted and published for 
the times and at the places and in the paper designat~d by 
said resolution. 

W. B. Ste,vart, Borough Clerk, testified that there had been 
filed with him consents in writing of ovmers of property front-
ing on said Turnpike road or Maple Ave. (which consents were 
duly acknowledged) for the building by the said company of its 
railway; which consents he presented and laid before Council. 

40 H. F. Haines, being conscientiously scrupulous of takjng 
an oath, being duly affirmed, testified that he is a practical sur-
yeyor or engineer; that he had measured the route of railway 
designated in the petition now before Council; and that he also 
measured the frontage of property owners ,on sajd strPet and 
lrnd carefully _inspected the consents on file and had prepared a 
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map showing the consents and that considerable more than one-
half in amount of lineal feet of the owners of property fronting 
~aid street had consented to the building and construction of 
1he railway applied for. 

That said consents were acknowledged as are deeds entitled 
to be recorded. 

Whereupon Mr. Holman offered the following resolution which 
was unanimously adopted. Resolve·d, and it is hereby adopted, 
~I.1hat the consents in writing acknowledged as are deeds entitled 
to be recorded, have been given and are filed with the Borough 
Clerk, who is Clerk of this Council, consenting to the building 
and operation of the strrnt railway line by the Camden and 
Suburban Railway Company, described jn the application and 
petition now before Council. 

At this juncture the Mayor called upon the citizens present 
to make knovm anything they desired to say upon the matter 
How before Council. Mr. Isaac Ferris, Jr., also Mr. Howard c~p·_ 
row, spoke, both gentlemen protesting against the use of rubble 
lwing allowed on the proposed work. 

There being no others present desiring to speak, Mr. Holman 
offered the following resolution which was unanimously adopted: 

Resolved, That the hearing of the application and petition of 
the Camden and Suburban Railway Company to construct, oper-
ate and maintain a street railway on the Moorestown and Cam-
<1en Turnpike road or Maple avenue, in the Borough of Mer-
rhantville, County of Camden, State of New Jersey, be ad-
journed until Tuesday evening, December 4th, 1900, at 8 :00 P. 
M., in the Council Chamber in said Borough. 

On motion adjourned. 
~\ ttPst : 

,v. B. STEWART, 

Borough Clerk 

10 

20 

30 
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Merchantville, N. J., Dec. 4, 1900. 

Regular meeting of the Common Council met to-night. The 
:Mayor, F. S. 1Yalton, in the chair. Present-Messrs. Early, 
Holman, Kleinz, Longstreth, Mac Callum and Mickle ( 6), absent, 
none. 

10 The resolution calling the citizens to be pr.esent for or against 
the trolley question was read and approved and the public hear-
ing of the citizens began with Mr. Cunningham, who protested 
against rubble pavement being laid on the street; he was followed 
in his remarks by Mr. Weikel and Dr. Lawrence, Mr. Weikel 
favoring a percentage of gross receipts being paid by the Trolley 
Company for the franchise. Dr. Lawrence against rubble being 
used. 

No other citizens caring to speak, Mr. Holman offered the 
following resolution, which was adopted: Resolved, That the 

20 hearing of the application and petition of the Camden and Sub-
urban Railway Company to construct, operate and maintain a 
street railway on the Moorestown and Camden Turnpike road 
or Maple avenue, in the Borough of Merchantville, County of 
Camden, State of New Jersey, be adjourned until Monday even-
ing, December 17, 1900, at 8:00 o'clock P. M., in the Council 
Chamber of said Borough. Carried. * * * 

Mr. Early moved that Council resolved itself into a committee 
of the whole. Carried. 

The President, Mr. Holman, in the chair, who explained fully 
30 the position of his Committee on the trolley question and then 

the proposed ordinance ·was carefully discussed by sections along 
·with the Borough Solicitor, and each section unanimously ag-rced 
npon by all the members. On motion the Committee rose and 
reported progress. 

40 
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Merchantville, N. J., Dec. 11th, 1900. 
A special meeting of Common Council met to-night, the Mayor, 

Ji\ S. Walton, presiding. 
The meeting was called by the Mayor to give the Camden and 

Suburban Railway Company the opportunity to present their 
('ase on the double track road proposed and matters of interest 10 
relating to the same. 

Present-Messrs. Early, Holman, Kleinz, Longstreth and 
Mickle (5); absent, Mr. 1\focCallum (1). 

The call for the meeting read and approved. After which, 
Mr. ·w alton invited the representative of the Trolley Company 
to make known their wishes. Mr. H. Lippincott and C. CrovYell 
were present. 

Mr. Lippincott explained briefly the object of their presence 
and discussed with Council the sections of the proposed ordi-
nance. The Troll_ey Company being very desirous to eliminate 2 0 
the forfeiture clause and some other features for which they 
\Yill endeavor to have the road macadamed eleven feet each side 
of the track; quite a lengthy discussion ensued with no de.finite 
eonclusion, the representatives departed, leaving Council still 
in session and discussing the matter; it being late, an adjourn-
rn0nt was moved by Mr. Holman until Thurscl_ay, Drcemher 13, 
] 900, at 8 o'clock P. M., to further consider the matter. Carried. 

Merchantville, N. J., Dec. 13, 1900. 30 
An adjourned special meeting held to-night as per resolution 

passed on 11th inst. The Mayor, F. S. Walton, presiding. Pres-
ent-Messrs. Early, Holman, Kleinz, Longstreth and Mickle (5). 
Absent-Mr. McCallum (1). 

The Trolley Ordinance was taken up and discussed, after 
which Mr. Holman moved that the ordinance and changes as 
t•greed upon and arpended be referred to the Borough Solicitor 
to put in proper shape and return to the Highway Committee. 
( 

1arried. 
After a further discussion on details the following resolution 40 

was passed : That it" is the sense of this Council that the ordi-
nance for the Camden and Suburban Railway Company con-
sider this evening contains the minimum of considerations that 
Council wm accept. Ca,rried by the following vote: Yeas-
:Messrs. Early, Holman, Kleinz, Longstreth and Mickle ( 5). 
Xays-.1._J one. I was so ordered. 
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Merchantville, N. J., Dec. 17, 1900. 

An adjourned regular meeting of Council met to-night pur-
suant to a resolution passed December 4th, 1900, to give public 
hearing to the petition of the Camden and Suburban Railway 
Company. Present-Messrs. Early, Holman, Kleinz, Longstreth 
and Mickle (5). Absent-Mr. MacCallum (1). 

The call for this meeting was read. Minutes of last meeting 
read and approved. 

An ordinance rescinding an ordinance to the Camden Horse 
Railroad passed October 6, 1896, was presented and put on 
its first reading and then laid over until next meeting for sec-
ond reading. 

The Camden and Suburban Ordinance read. 
The public hearing was declared open by the Mayor. 
Mr. Armbruster taking the floor and speaking in favor of 

granting the ordinance with modifications. 
No other eitizen accepting invitation to speak the representa-

tives of the Trolley Company was requested to present their 
~ide of the matter. Mr. Lippincott for the Camden and Sub-
urban Railway Company, accepted the invitation and di scussed 
the objectionable features of the proposed ordinance, asking a 
modification of the same, particularly the five-year and for-
feiture clauses. Mr. Macomb, relative to wjres and their injury 
to trees. 

Rev. I. Mench Chambers also spoke on behalf of the citizens 
and in favor of the ordinance as presented. After which Mr. 
Holman took the floor in behalf of the ordinances, defining the 
position of Council in urging it in its present condition as read. 
Mr. Holman moved that tlie ordinance be now taken up .on it~ 
first reading. Carried. The ordinance read by the Clerk and 
Sec. 7 Article '' G'' amrndrd by Mr. Holman to read one and 
one-half inches, striking out 1¼ inches. Carried as amended. 

On motion of Mr. Holman the public hearing ·of the Camden 
and Suburban Railway Company petition and ordinance was 

40 adjourned until our next regular meeting. Carried u,rnanimoitslJJ. 
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Merchantville, N. J., Dec. 18, 1900. 
Regular meeting of the Borough Council held to-inght, the 

Mayor F. S. Wal ton, presiding. Present-Messrs. Early, Hol-
man, Kleinz, Longstreth and Mickle (5 ). Absent-Mr. Mac-
Callum (1). 

Pursuant to a resolution regularly passed December 17th, 10 
1900, the adjourned public hearing of the application and pe-
tition of the Camden and Suburban Railway Company to con-
struct and operate a double track street railway on the Moore~-
town and Camden Turnpike road or Maple avenue, in the Bor-
ough of Merchantville, was opened up by the Mayor, and all 
c.:itizens desiring to speak upon the matter were invited to do so. 

The resolution or call being read, Mr. Holman moved to take 
up first the Repeal Ordinance on its second reading. Can-ie'd. 
rl'he Ordinance was read and adopted as read. 

l\fr. Longstreth moved to take up the Repeal Ordinance on 20 
the third and final reading by its title. Carried. The title read 
as follows : '' An ordinance to repeal An Ordinance granting 
permission and consent to the Camden Horse Railroad Com-
pany to construct, maintain and operate a street railroad upon 
J[aple street or the Moorestown and Camden Turnpike road in 
the Borough of Merchantville.'' The ordinance was adopted by 
the following vote: Yeas-Messrs. Early, Holman, Kleinz, Long-
streth and Mickle (5). Nays-None, so ordered. 

On motion of Mr. Holman the proposed ordinance for the Cam-
den and Suburban Railway Company was now taken up and 30 
read for the purpose of the public hearing. The ordinance was 
read by the Clerk. Citizens present not caring to speak on 
motion of Mr. Holman, the representatives of the Trolley Com-
pany who ·were present were invited to present their views. 

Mr. Heulings Lippincott, Treasurer of the Camden and Sub-
nrban Railway Company, took the floor and asked that a modi-
fication of some of the objectionable features be allowed, par-
ticularly the forfeiture clause feature and for doing so the 
Camden and Suburban Railway Company would concede to pave 
eleven feet on each side of the proposed tracks, making 22 feet 4~ 
of macadam instead of 16 feet, as originally proposed. \Vherr-
upon Mr. Holman explained relative to a conference held with 
tlw Ruburban Company and read the Borough Solicitor's opinion 
on the questionable point, and of abohshing the forfeiture clause. 
After which Mr. Holman moved to place the ordinance upon 
its second reading by sections. Carried. 
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The title read and adopted and read. 
The preamble read, amended and adopted as amended. 
Sec. 1. Read, amended and adopted as amended. 
Sec. 2. Read, and adopted as read. 
Sec. 3. Read, and adopted as read. 
Sec. 4. Read, and adopted as read. 
Sec. 5. Read, and adopted as read. 
Sec. 6. Read, and adopted as read. 
Sec. 7. Read, amended and adopted as amended. 
Sec. 8. Read, amended and adopted as amended. 
Sec. 9. Read, and adopted as read. 
Sec. 10. Read, and amended and adopted as amended. 
Sec. 11. Read, and adopted as read. 
Sec. 12. Read, and amended and adopted as amended. 
Ses. 13. Read, discussed and finally adopted as read. 
Sec. 14. Read, and adopted as read. 
Sec. 15. Read, and amended and adopted as amended. 
Sec. 16. Read, and on motion stricken out. 
Sec. 17. Read, and on motion adopted as Sec. 16. 
Sec. 18. Read and on motion adopted as Sec. 17. 
Sec. 18. Added and adopted as read. 
On motion of Mr. Longstreth the ordinance was now taken up 

by its title for a third and final reading. Carried. 
The title read as follows: ''An Ordinance grantjng consent 

and permission to the Camden and Suburban Railway Company 
to build, construct, maintain and operate a street railway for 
passenger and mail service, on the public road known as the 
Moorestown and Camden TurnpikP road and also as Maple ave-
nue, in the Borough of Merchantvme a.nd Coutny of Camd~n.' ' 

The Ordinance was adopted unanimously on the follmving call 
of roll: Yeas-Messrs. Early, Holman, Kleinz, Longstreth and 
Mjclde (5). Nays-None. It ·was so ordered. 
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Extracts from Minutes of Camden County Board of Free-
holders, June 9, 1915 (Minute Book 11, p. 365): 

The Road Committee presented the following resolution: 
Camden June 7th, 1915. 

WHEREAS, Our County Engineer has plans prepared for the 
improving the Moorestown Turnpike two months ago which were 
:-:ubrnitted to the Merchantville Borough authorities who insist 
npon a bituminous surface through their Borough in place of 
a Belgian Block. .Also that we modify our profile to meet their 
grades to be revised by their Borough Engineer and the work 
be performed in accordance with their following resolution dated 
l\fay 7th, 1915, and amended May 12th, 1915, as follows: 

Copy of a resolution adopted by Merchantville Borough Coun-
cil relative to the improvement of Maple avenue. Resolution 
ndopted May 7th, and amended at the request of the County 
of Camden on May 12th, 1915. 

""\YHEREAs, The Stone Road Gommittfe of the Board of Free-
holders have signified their intention of recommending to the 
Board of Freeholders at the next meeting to be held on May 12th, 
1915, the improvement of the Moorestown and Camden Turnpike 
road, so called, which passes through Merchantville, and is there 
knovvn as Maple avenue; and the said Stone Road Committe0 
has asked the Borough Council of Merchantville the kind of 
rnad desired in Merchantville, and what action the Borough 
will take in regard to said improvement, and what part of the 
cxprnse the Borough will bear; therefore, be it Resolved, by 
the Council of the Borough of Merchantvi1le tha.t it is the sense 
of Borough Council that Maple avenue should be improved by 
k.ying a .pavement • consisting of a concrete base six inches deep 
eomposed of a mixture of the best materials in the proportions 
of one part Portland cement, three parts clean sharp sand and 
fiv0 parts ha.rd broken stone; the said concrete base to have a 
rough surface by partly imbedding one and . one-half inch stone 
on the top before the cement has its initial set, said stone being 
for the purpose of bonding the upper bituminous concrete coursr. 
1.'he concrete base to be covered ·with a course of bituminous 
<'oncrete two and one-half inches deep thoroughly compacted, 
making· a pavement .of eight and one-half inches in depth when 
finished; said bituminous concrete to be composed of one-inch 
~tone thoroughly coated with standard Trinidad or Bermudez 
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asphalt applied hot on the job, and the said bituminous con-
erete to be placed on the concrete base and rolled to a depth of 
1.wo and one-half inches, and to present a true and even surface 
to conform to the grades established. The surface then to be 
treated to a hot application of heavy Trinidad or Bermudrz 
liquid asphalt, and a coating of clean three-eighths inch screen-
ing sufficient to take up the surplus asphalt and to close the 
voids in the bituminous concrete and to present a smooth and 
even surface, rolled to the satisfaction of the authorities in charge 
when finished. 

Be it Further R esolved, That the Borough of Mf'rchantville 
agrees to pay ten per cent. of the cost of constructing that por-
tion of said improved pavement sixteen feet in width of the road 
aforesaid to be constructed by the State and County, and also 
to pay balance of cost of such additional paving necessary to 
carry said pavement from curb to curb as is not contributed by 
the State of New Jersey, and by the Public Service Railway 
Company, lessees of the Camden & Suburban Railway Company 
under their franchise with the Borough of Merchantv1lle, and 
the County shall assign to the Borough all its rights in said road 
obtained from the Turnpike Company. 

Be it Further Resolved, that this resolution is adopted in con-
sideration of such pavement being laid at grade to conform to 

grades established by the Borough for the purpose of properly 
taking away surface water, and that the entire width of said 
pavement shall be constructed under the supervision of the 
Borough Inspector acting in conjunction with the County En-
gineer and State Inspectors. B e it Further Resolved, That upon 
the completion of said improvement, the Borough will agree to 
take over from the County said improved road and thereafter 
maintain it as a street of said Borough. 

Attest: 

Attest: 

Approved, 

JNO. w. MICKLE, 
Borough Clerk. 

"\V. F. McALLISTER, 
Mayo r. 

Correct Copy. 

vV. F. McALLISTER, 
Mayor. 
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B e it Resolved, That we accept their proposition as above set forth so far as it applies to that portion of said road within the Borough of Merchantville, and further provided that no patent rights are infringed in their type of road. 
Bt it Further Resolved, that we defer any further action until they furnish us ·with the necessary profile, and plans showing their revised grades as set up in their resolution of May 12th, 1915. E. E. Stafford, Paul N. Litchfield, Robert Cain, Thomas "\Y. Binker, Road Committee. 
Mr. Fries moved the adoption of the resolution, which motion being duly seconded was adopted by the following vote: Arnold, Binker, Cain, Cheesman, Fries, Gercke, Gomersall, Hatch, Ham-ilton, Klostermann, Leeson, Litchfield, Merrick, Monroe, Pen-nock, Pine, Prickett, Rodan, Simpson, Stafford, Walker, Wal ton, \Yeaver, Woort, Prentice, Director. (25). 

October 13, 1915. (Minute Book II, p. 404.) 
The Road Committee presented the following resolution: Be it Resolved, That we approve the accompanying plans and speci-fication for improving the Moorestown and Camden Turnpike and fo rward same to the State Road Department for its ap-proval, and when this is obtained then our Director be ordered 1o adverti~e for bids-Thomas vV. Binker, Paul . Litchfield, Hobert Cain, Albert Sharp. 

Mr. Monroe moved the adoption of the resolution, which mo-tion being duly seconded was adopted by the following vote : Arnold, Biner, Cain, Fries, Gonersall, Hatch, Hamilton, Kloster-mann, Leeson, Litchfield, Merrick, Monroe, Pennock, Pine, Prick-Ptt, Rodan, Simpson, Sharp, Walker, Walter, Weaver, ,Vood, Prentice, Director. (23) 
December 30, 1915. (Minute Book II, p. 428.) 

The Road Committee presented the following resolutions: 
,YHEREAS, The Merchantville Borough authorities have submitted the accompanying proposition in writing which materially rbanges our plans and quantities on the Moorestown Pike; 
Be it R esolved, That we spread the agreement of which the aecompanying is a copy upon our minutes. 
Be it Further Resolved, That we rescind the resolution ap-vroving the plans and specifications for improving the Moores-town Pike passed at our meeting held on. . . . . . (In pencil, '' See page 404, J. J. A.)-E. E. Stafford, Albert Sharp, Paul N. Litch-field, Robert Cain. 
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Merchantville Agreement as to P. S. Liability. 

The Borough of Merchantville proposes to· have Maple avenue 

through its entire length paved with an improved pavement, 

having the assistance therein of the State and County, which 

both make appropriations toward the same, and over which they 

have certain supervisions. The Public Service Railway Com-

pany, as lessee, occupies a portion of said avenue with its double 

track street railway. There have been certain controversies be-

tween the Borough and the Company as to the Company's paving 

obligations. To facilitate the improvement proposed both Bor-

ough and Company have agreed that so far as the pavement is 

concerned from Centre street eastward, there is no dispute as 

to the obligation of the Company to repave as is required in 

the ordinance granting consent to the Camden & Suburban Rail-

way Company, dated December 18, 1900, known as the 1900 
20 ordi11ance. Such paving is to be considered as done under the 

direction and at the expense of Borough from curb to curb, 

notwithstanding the above recited facts. ,N1iile the paving is to 
be from curb to curb, a portion of that only is to be solely at 

the expense of the Borough, the remaining portion being con-

tributed to by State and County as aforesaid. So far as that 

portion of the paving west from Centre street, dispute is sti11 

open as to the obligat:on of the Company. The Borough, in 

the same manner and assisted in the same way, proposes to do 

this paving, also claims a liability on the part of the Company 

to contribute thereto. It is agreed. that the same stipulation as 

to a recognition o-f the paving being <lone under the direction 30 

40 

and at the expense of the Borough and from curb to curb shall 

apply also to thi s paving in any lrgal action ·which may be• taken 

hy the Borough to enforce pavment. In such paving the frprci -

-fications are to be so drawn that on hoth sides of each r ail in 

ihe tracks of the railway tl' ere is to h0 laid t-\Yo rows of stamlard 

granite blocks. ,Ylwn such paving, done, in the manner afore-

~ai<l., is romplr ted, it shall hr <l.eemed to have bren done in ar-

C'ordance ·with thr reqniremenh, namrd in Srrt. 6 of the aforesaid 

or<l.inance. 

Dated. November 15, 1915. 
THE BOROUGH OF M~RCHANTVILLE, 

By ,V. F. McALLISTER, Jf ayor . 
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Attest: 

J No. W. MICKLE, Clerk. 
PUBLIC SERVICE RAILWAY COMPANY, 

By J. J. BURLEIGH, Vice-President. .Attest: 

(Signed, but writing not plain.) 
Secreta.ry. 

Mr. Litchfield moved the adoption of the resolution, which motion being duly seconded was adopted by the following vote : Arbold, Binker, Cain, Fitzgerald, Fries, Gercke, Gomersall, Hatch, Hamilton, Leeson, Litchfield, Merrick, Monroe, Penn, Prickett, Rodan, Sharp, Stafford, Walker, Walton, Weaver, Wood, Prentice, Director. (23) 
Be it R esolved: 
1. That the drawings and specifications submitted by the en-gineer of this body for the construction of Moorestown Turnpike in the County of Camden, beginning at Camden City Line, ex-tending through Merchantville and ending at the Burlington County line be and the same are hereby approved. 2. That the said engineer be and he is hereby directed to present the same drawings and spcifications to the State Com-missioner of Public Roads for his approval. 

3. That immediately upon said approval and not later than ihirty (30) days after the date thereof the Clerk of this body he and hereby is directed to advertise for bids once a week for three successive weeks in Camden Post-Telegram, The Camden Daily Courier, also the Engineering News of New York, papers printed in this county and in the State of New Jersey and New York. 
4. That said advertisement shall read as follows: 

( Copy of advertisement.) 
Mr. Litchfield moved the adoption of the resolution, which motion being duly seconded was adopted by the following vote : Arnold, Binker, Cain, Fitzgerald, Fries, Gercke, Gomersall, Hatch, Hamilton, Leeson, Litchfield, Merrick, Monroe, Pine, Prickett Rodan, Sharp, Stafford, Walker, Walton, Weaver, Wood, Prentice, Director. (23) 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

BOROUGH OF MERCHANT-

VILLE, 
Plaintiff'-Respiondent, 

(CAMDEN AND SUBURBAN 
RAILWAY CoMPANY) and 
PUBLIC SERVICE RAILWAY 

COMPANY, 
Defendant-Appellant. 

On Appeal from thr 
Supreme Court. 

BRIE:E1 OF PLAINTIFF-REJPONDENT. 

STATEMENT OF THE JASE. 

This appeal brings up for review the judgm:mt 
entered in the Supreme Court in favor of the plain-
tiff, Burough of Merchantville, ar_d ag-ainst the de-
fendant, Public Serv· ce Ra~lway Company, for $35,-
924.16 on April 3, 1920. 

Suit was brouglt to recover the cost of improv:ng 
a portion of the surface of the entire length of Maple 
Avenue, in Merchantville~ wh:.ch the defendant, as 
the -·ueces:or of the Camrlen & Suburban Railway 
Company, was obliged to improve, under the terms 
of an or1,inarce adopted December 18, 1900. 

:Maple Avenu{', in mid borough, extends substan-
t' ally east and west, between the borough limits, and 



2 JJrie/ u/ l1lui11lifl-Responcle11/; 

1.:-: i11ipn;ectrd hy Celltre Hh'eet. rr'he suit was 
hroughi io recoYer tlll' Pxpense of paving between 
t iiL' rail~ am1 i raelrn of defendant and threl' foet ·01·1 

PadJ Nic1c therc·of, both ea 't and west of CentPr 
Rtn'ei, but thnt portion c'ast thereof was paid for 
hel'on' jndgnwni wa:-; <}ntered. 1:'iho case was fried 
lwfor<> Iii:-; Hcrnor, tTn<lge Lloyd, without a jury. 

Tl1 ihl' following brief WP have used the word 
''Snbul'ba11" to dr~ignak thr Camden & Subnr-
hnn lbilwny Company, and the words" Public Rcr-
Yice'' to c1csignnt<- Pub)jc Senice Company. 

ISSUE AS MADE BY THE PLEADINGS . 
.,,. 

Tl11' complaint ( C. p. ±) sd,· forth the adoption of 
U1c ordinance of December 18, 1900, granting to the 
~nburbun certain privileges in tho public road know11 
as fop ~looresio-wn and CamdcH Turnpike and Maple 
.1\ Y(1llUP in }lerchantvme. 

rrhe paYiug ohligatiou~ coutai11ed in Section (1 of 
the onljum1ce nrc stated 1.11 full and the allegation is 
nicH1e Urn t after the pa sage of the· ordinance tho 
Suburban accepted the same au<l proceeded to lay 
ihe track~ and opernte the street railway in accord-
a11cc with tho terms thereof, which is admitted in the 
;-lll8W01'. 

rrhc c.-omplaint also alleges that the Suburban did 
rumply ·with the original paving requirements of 
the ordinance in the manner as specified therein, 
which allcgatio11 is also admitted in the answer. 

The complaint then sets out the fact that by vir-
tue of sundry conveyances, the rights of the Subur-
ban in the highway were acquired by the Public Ser-
yjce, all of which is admitted in tho· m1swer, qnnli-
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fled, however, by the denial of any liability on the 
part of the Public Service to perform the repaving 
obligations to the extent 1as averred in the complaint. 

r11hen follows an allegation that in the month of 
November, 1915, the borough determined to pave the 
entire width of the highway from curb to curb with 
a improved pavement, in connection with wh·_ch is 
mentioned the supplemental agreement marlo No-
vember 15, of that year, set out in full. The com-
plaint charges that the borough called upon the 
Public Service to pave that portion of the street for 
which it was liable under the terms of the ord~nance 
and that upon its failure so to do, tlrn ,-paving wa~ 
done by the borough at tlie expense of the Pubrc 
Se:rvice, in aecordance with the ordinance and no-
t;ce, as given therefor, at a cos t of nearly $50,000. 
Complaint concludes with an allegation tl,at flw 
borough :s entitled to recover from the defendants 
such costs and expenf"'es as it incurred, in accor:~a·rne 
with the terms of the ordinance. 

The anrwer of the Public Srrv:iC'e ( C. p. 12) admi '·s 
tl:at t~-:1e obligation, if any, of the Suburban, grow·ng 
out of the improving and repaving of Maple Avenue 
]· as been imposed upon and must be undertaken by 
it. 

The answer also avers that the Public Service has 
paid to the borough in full for any paving done on 
Maple Avenue, for which any Iii.ability, by ordinance 
or otherwise, attached to it. 

The answer further admits that 
'' all the paving in said complaint mentioned, for 
"whic:h this defendant could be in anywise Ii-
" able or obligated to the Borough of Merchant-
"ville, the plaintiff, is that portion thereof on 
'' said Maple Avenue, in said borough, in th r 
'' complaint named, east of Centre Street, pay-
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"11wnt for whjch ,va~ fully made and satisfied to 
'' the plaintiff by thi~ defendant and therPon 
'' therP i~ 110 liability or obligation whalrn~r 
'' resting upo11 this defendant.'' 

Tlw auswer fnrtlwr alleges that the railroa<l track~ 
on }[aplc AYPlllH.', west of Centre Street, to the bo1·-
ough liiw, ,\'Pl'(' and arc the property of tho Camden 
Ilon;c~ Rajlrond Compm1y ancl that the orcli11ance in 
1 he <·on1plriint 1wmec1 could noi, did not, uor doN; 
11ot appl~~ to m1y snch supposed paying against the 
defondm1L 

rr110 m1swcr further set~ out the .ucts of the Lcg,i~-
b 1 urc and supplemPuhi thereto, -where,by the Carn-
ck11 Hor.·c ,vas incorporated, aml that the Publje 
~en·iec·, 1rn1•,' mrnt to the Traction Ad of J 893, cn-
frn_,(l u1io11 the n1ilway of the Camden Horse and 
tl:c•tThy lwcame possessed of the said railway track~ 
,•:ii.lt right and authority to operate the ;-:arne aud al-
l1•g·es that tho provisim1s of the ordinance 1·ecited 
in the• complai11t have 110 application whatever to 
ilw ntilwuy belougiug to the Camden Horse and 
thcirc is 110 obligation of the Camden Horse or of 
the Public ScrYice, for any such paving by virtue of 
1. hc onlimmce or cost thereof, or otherwise, hows6-
t'YPr, for m1~· matter or thing in the complaint named. 

rrihe reply of the pla1intiff to the said auswer (C. 
p. 19) deni.o~ that the Public Service has paid in full 
for all paving done 011 Maple Avenue, for which 
liability attached to it. It also denies the material 
defenses set up in the answer. It sets forth au 
ordiuauce of O0tober 6, 1896, granting permissio11 
to the Camden Horse to build its railway on Maple 
.Avenue from the line of division between Pensau-
ke11 Township aud the borough, parallel with . the 
tbcm present tracks, Nu,tward to tho line of Centre 
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8tre<:•t ·with the obligation to put n ~ubstantinl roat1 
on the outs,ide of each outer rail to the curb lino, sub · 
ject to the approval of the highway committee of 
the borough and to hr kept in repair for all timl'. 

Thr reply also aYors that the Carndc•n Horne, c1t 
the passage of the ordinauc-P la~t mentioned, o,v11od 
nwl operated a single track laid from Camdc•11 
lhrough .Merrhm1tville to CC'11tn• Street and that ih<' 
last mentioned ordinance, granted permission for 
tlw cou~tn1Cti011 of the• parallefoig track from t hr 
\\'est fow of the borough limits to said Centre• Stn·Pl. 

lt aL.o ayers that the privHeg(•~ eonforred b. · tlw 
ordiuaucc, elated October 6, 1896, were never exPr-
c·isccl by the Camden Horse alld that said ordinancl· 
v;ns ou December 18, 1900, repealed with the knowl-
c1dgP m1d consent of both the Camdc~n Horse and the 
Rnburbmt, which latte1· company was then the lesscP 
~1 ·,1d i11 the possc8sion and operation of tlw propel'ty 
and franchise~ of the Camden Horse unde1· a lem;p 
tlicrt1tofore made. 

'Phe reply also anm-: that the passag<1 o!' the fnrn-
d1isP ordinance of 1900 was partially predicatc<l 
HJ)Oll tlw r(~peal of the <n-dinauc(\ of 1896, and thn t 
1he adoption of the firRt mentioned orctinanc(' arnl 
1hv npeal of the latter ordinauce, wern incidents of 
oHc general scheme and transacti011 with respec1 lo 
thP p1·ivilege: to be conferred upon ana exercised 
hy the Suburban as the lessee of the Camde11 Horse, 
under the fin;;t mentioued ordinance, which ordi11-
ance n11d the "l'Opealing ordinance were both ndoptrtl 
ni tlw same meeting of the Boroug·h Counoil. 

rrlrn reply also avers that from the passage of tlw 
f'rnnehisr ordinance of 1900, until the timr of bring·-
ing this 1-mit, the Suburban and jt~ successors, in-
duding the Public Service, i.n possessio11 and oprr-
ati011 of tlw railwav thromrh lvf crchantvHlr conRti-. '' ' 
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.tuting both track8 on Maple Avenue b~tween the 
western and the eastern boundaries thereof, have 
constructed, operated and maintained the railway 
pursuant to the terms of the ordinance of 1900, and 
from time to time have complied with the provisions 
thereof, with relation to such construction, operation 
and maintenance of the surface of said highway, on 
bo '-h sides of said tracks throughout the entire length 
thereof. 

The Public Service did not file any rejo-iner to 
the r 2ply above referred to. 

It will be perceived, therefore, that the issue m3de 
by the pleadings is whether or not the Public Ser-
vice is called upon to bear any of the expense of im-
proving the highway in question, so far as such ob-
ligation relates to the space between the tracks and 
rai.ls and three feet on each side thereof, from the 
we"tern borough limit to Centre Street. 

The answer admits liability for such expense as 
applied to the paving from Centre Street to the 
eastern boundary of the borough. In fact, such in-
debtedness bas been settled with the exception of the 
items of interest, eng1ineer's and inspector's fees, 
the determination of which, by agreement, has been 
reserved for further consideration. 
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ARGUMENT. 

Chronological History of the Franchise Rights 
Vested in the Suburban in Maple Avenue, When 
the Ordinance of 1900 Was Passed. 

Prior to May 1, 1896, CanH.lPn Hor::-c Hailwny Co., 
he1·eafter calle<l Camden Horse, owned and operated 

a 1 inglc -track railway from Oamdrn to Cenfrf' 

Rtreet, Merchantville. 
Tho Camdeu Hor~c wa incorporated hy special 

~\.ct of the Legislature, passed March 23, 1866, P. ·L. 
of that year, page 640. Th~s act empowrred thP 
eornpany to build and operate a raHroad on crr1 ni n 

:~trcefa within the City of Camden only. 
A supplement to the charter approve<l April 2, 

1896, was like, 'isc confined to othc1· ~trre1s in tlw 
City of Camde11, which Hupplement, in om judµ:nwnt, 

ha~ no bearing upon thi~ controYersy. 
B. · another mnendmeut pa~secl "l\'Iarch 11, 1872, P. 

l .'. of that yenr, page 512, tlw Camden Hors0 wa~ 

authorized and rm powered "to build, nMintai.11 n uc1 
"uf-:e a railroad or railroad~ on any public road or 

··highway in the City of Camden or any public rmH1 

' · or highway cxten<ling from sa,id city into the Conn-

'' ty of Camden.'' 
On AprH 5, 1892, mi ordi.nanc-P wa pa, st'cl hy Mer-

ehantvmc,, authorizing and permitting- tho CamdPn 
Horse to erect poles, rm1 wire all(1 lay and operat(' 

a ~trcet railway in Nforchantville along the suic1 

t nrnpikc from 011e 1imit to the other of tlw borongh 

:rncl northward 011 Cenin· Street from thC' turnpjkc 

r onc1 to the horoug'h limits, ·with 110ces~ary· tul'nontl--, 
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etc., with the proviso that the said privileges should 
be taken advantage of within six months from date 
:_,.rd a continuous daily service maintained over the 
whole route and if the same or service on any por-
. on be discontinued for six months, the ordinance 

should, so far as it applied to the abandone.d por-
tion, be considered void (see C. p. /fr9 ). 

Apparently under the authority of the above, the 
single track railway was built. 

On. October 6, 1896, another ordinance was passed 
granting permission to . the Camden Horse to main-
ta~.n and operate a street railway ·.on Maple Avenue 
from the line of the division between Pensauken 
Township and said borough parallel with the 
cnt tra-cks ; thence eastward out the same to the line 
of Centre Street, so that when the said tracks thus 
authorized were completed, they would constitute a 
double track street railway from the limits of the 
borough eastward to Centre 1S treet ( 0. ·p. 116). 
· The paving requirement contained in this ordin-
Qncc, vms, '' that the railroad company shall put a 
'' substantial road on the outside of each outer rail 
'' to the curb line * ,-;;, ;,;, ,x, subject to the approval of 
'' the highway committee of the borough, and to be 
"kept in repair for all time." 

The contention of the borough is that the Cam-
den Horse never 1accepted the provi1sions of this or-
dinanc:e and neither constructed nor . operated a 
street railway in accordance with the terms there-
of. Furthermore, that the ordinance of 1896 was re~ 
pealed on December 18, 1900, at the s.ame time when 
the Franchise Ordinance of 1900, to the · Suburban 
was adopted (0. p. 124). 

In the meantime, the rights of the Camden Horse 
based either upon legislative grant or ordinance, 
were being transferred by various leases and as-
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signments and finally on May 1, 1896, became vesh·d 
in the Suburban. 

The next franchise ordinanee, in cronological or · 
der is the one passed December 18, 1900, for the 
benefit of the 1Suburban, which is the subject-mati:er 
of this controversy. 

The Suburban Exercised the Rights Oonfen·ed by 
the 1900 Ordinance, With Re·spect to the Construe·· 
tion and Operation of that Portion of its Railroad 
West of Centre Street. 

Admittedly,. the Public Service occupies the same 
position, with respect to this situation, as did the 
Suburban originally, and if the latter look advan-
tage of any rights under the 1900 ordinance, the bur-
dens imposed by such ordinance must now be borne 
by the former. 

Under the charter of the Camden Horse and until 
the passage of the supplement of 1872, it had no au-
ihority whatever to construct a, railway outside of 
the limits of Camden. 

The supplement of 1872 gave power to build and 
operate a railroad or railroads on any public road 
or highway extending from Camden in the County 
of Camden. 

The authority granted by this act was not exer-
cised in Merchantville, until the adoption of the or-
dinance of 1892, which permitted the construction of 
a _street rnil~ay on Maple Avenue its entire length, 
with a proviso that the privileges conferred should 
be taken advantage of within six months from the 
da_te thereof, and a continuous daily service main-
tam~d over the whole route, and if the same, 01· 

service on any portion, should be dis-contiinued for 
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six. month~, thr ordinance :hould br considered void, 
so far as it applied to the a,bandoned portion. · 

Under the charter rights of the Camden Hon,c 
and as authorized bY the last mentioned ordinancP. 
tho singl<' trad,. wa~ built to Centre ' Street. · ·Th~ 
right to build a parallelling track, or to extend its 
lines eastward of Centre Street, if granted at all by 
the ordinance, expired at the end of six months 
after the adoption of the same. 

Where a franchise is gtanted upon the con_ditioi1 
t !!at it shall be void unless it is exercised within: a 
~tated time, it is held to be ipso facto , forfeited upon 
F:1ilnre to perform the condition. · 

Thompson on Gorpo1·ation-s, p. 2887', Note 
165·; 

ln 1re Brookly,n &c. Ra·ilu;ay, 77 N. E. 994; 
36 Cyc. p. 1372, Note 83; 
Oakland vs. Oakland, 45 Cal. 365; 
Los Angeles vs. Los Angeles, 92 Pac. 490; 
Maine vs. Maine, 43 Atl. 113; 
Ulme-r vs. Lime Rock, 57 Atl. 1001 ;. 
Oo1mnonu:Paltl1 1)8. Lykens WatPr Co., 2 Atl. 

63; 
Mill C-re.ek 'f 01n1ship vs. Erie, ctr., 58 Atl. 

613; 
...Vorth Jen,e:lf Street Raif.way ,vs. Oran9e, 58 

Eq., 83; 
LouisvillP Trnst Co. 1)s. Ci-ncinnaM, 77 ·Fe<1. 

292; 
Beech on Corporations, p. 45·; 
J(l ornwitz Corporations, p. 1018. 

Having taken advantage of its chartei~"i·ights aucl 
th(• ordinance of 1892, to the extent only of building 
a single track from Camden to · Centre Street, the 
0Rm<l011 Horse leaRed all of ifa property to 'the Sub-
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urban on . May 1, 1896 ("C. p. 115), and the latter 
company, realizing the necessity of further munici -
pal action for improvements, caused an 1application to 
l)e made to the borough in the name of the Camden 
Horse for the passage of a further ordinance to per -
mit it to build a parallelling track from th0 wrsteru 
boundary to Centre Street (C. p. 116). 

This ordinance was adopted October 6, 1896, and 
in addition to permitting the dot1ble track, it pro-
vided that the company should put a substantial TOHd 
on the outer side of each outer rail to the curb l_iH•.\ 
to be kept Ill repair for all time. This paving re-
quirement unquestionably applied tQ the original 
track built in 1892, as well as to the additional track 
to construct, for which the application was granted 
on the latter date, for the reason that a substantial 
road from the outer side of each outer rail, to thr 
curb, would include the entire width of the highway 
from curb to curb. 

The provisions of the ordinance of 1896 were 
never a-ooepted by either the Camden Horse or the 
Suburban and the parallelling track was never con-
structed under the terms of the ordinance. 

On May 1, 1896, the Camden Horse leased to thci 
Suburban all its property and assets including fran-
chises and privileges to use and operate its street 
railway system for the term of ninr.t:v-ninc ,mm·:-; 
from April 1, 1896 (C. p. 115). 

By the terms of the lease, the Suburban assumed 
~11 paving obligations imposed upon the Camden 
Horse and gave the latter full indemnificRtio11 
against any responsibility therefor. 

The 11th paragraph of the lease provided that 
whenever the Suburban should desire any extension 
of the railroads demised or branches or double track-
ing thereof, it should be the dnty of the Camden 
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Horse to exercise its corporate rights and privileges 
nnd to apply and ask for additional grants as might 
he necessary and to make and execute such papers 
1m ac.count thereof at the expense of the Suburba11 
mid such branches and extensions should become the 
property of the Camden Horse, but demised in and 
covered by the said lease (C. p. 115). 

l\f anifestly the application of the Camden Horse 
for additional privileges granted by the borough :in 
1.896, was induced by the provisions of the lease 
above referred to, and the same, if granted and ac-
yepted, were to be exercised by the Suburban, pur-
suant to the terms of the lease. · 

By the ordinance of 1896, if accepted, the Camden 
Horse or its lessee, the Suburban, could operate and 
maintain a double track street railway within the 
limits of the borough, eastward on Maple Avenue to 
Centre Street, including the existing track. 

13eforr the passage of tho 1896 ordinance, regard-
k:-;;-; of the charter rightR of the Camden Horse, foe· 
latter company could not have laid an additiona1 
pnralleling track or extended i.t~ railway system 
em,h;awl of CPntrP -Street without permi~P:Ull \il' 
Borough Council, because of tho provisions of the 
J\.ct of Nlarch 8, 1893, P. L. of that year, p. 130, 
whieh provided that 

''hei-eafter it shall be uulaw.f.ul fol' any. street 
'' or horse railroad company organized under 
"the act, entitled 'A11 -act to provide for the in-
'' corporation of horse or street ra,ihVia>7 com-
" panies and to regulate same,' approved April 
'' 6, 1886, or any special or local act authorizing 
'' or incorporating any street or horse railroad 
'' company to lay or construct any railroad 
'' track or tracks, or any extension of the same, 
'' through or along any street of any municipal-
'' ity of this state, ,vithont first obta,ining the 
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• · eons011t of Common Council, Board of Alder-
'· man, Board of Public Works, or other govern-
.' jug body haviug the control of public strretl', 
· 'aveuues or roads of such municipality, or 
"along the ~trects of which municipality ~a id 
'' railroad company desires or intends to con-
'' ~truct its said rai]road. '' 

The next ::-;ection of the act provide · for a for-
friture of the charter of any such company in case 
of nny a,ttempt to construct in v,iolati011 of ternrn of 
t 1w :first sec ti 011. 

Ju the case of West Jersey Tract,ion Cornpa,n.lJ v~. 
Camden Horse Railroad Company, 5B Eq. 163, de-
c·iclocl :March Tenn, 1895, the eharter rights of the 
latiei' eorporation and the limitations thereof by the 
Aci of March 8, 1893, were considered by the Court 
of Errors, and :iit was held, with respect to Stockton 
rrownship, which was involved in the litigation aris-
ing in that case, that after March 9, 1893, the Cam-
c1en Horse could not lawfully construet a railroad 
on State Street, in that township without tlrn con-
sent of the township authorities, it being within the 
rmmrved power of the Legislature thus to modify 
the franchise, which de-pended wholly upon a re-
pealable statute and undel' which no property rig·hts 
had been acquired. 

lt is unnecessary iu the case sub judice to define 
what rights the Camden Horse possessed to con-
Htmct tracks on Maple Avenue in Merchantville, as 
one of the roads leading from the City of Camden 
iuto the County of Camden, prior to the passage of 
the Act of 1893. While it may have possessed the 
power to lay tracks and operate the same as a horse 
rnad, it could noit erect poles, and wires, along tho 
pnblic highw;ays and use electricity even in 1892, 
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wj thout the coll ·eut of the municipal authorities. 
·cndoubtfdly the ordinance of 1892 granting au-

thori.t, to erect poles, run wires and lay and operate 

a railroad with electric motors or horse power, was 
intended to meet this situation and under such or-
dinance, the single track was laid to Centre Street. 
~Ianifestly, the Camden Horse possessed no author-
ity to build au additional track, paralleling . the 

uxj stin °· single track, after March 8, 1893, without 
the consent of the municipal authorities, because 

the act last mentioned made it unlawful to lay or 
emistrnct any railroad track or tracks or any ex-
iern,jo11 of the same through or along any street of 
the· municipality without firs;t obtaining the pre-
scribed co11seui. It is perfectly apparent, therefore, 

that it was necessary for either the Camden Horse 
or Hw Suburban, if it desired to lay an additional 

track in 1896, to obtain the consent of the municipal-

ity aud, without doubt, the ordinance of 1896 was ap-
plied for in order to comply with the provisions of 
the Act of March 8, 1893, as well as to meet the de-

cision of the Court of Appeals handed down March 

Term, 1895. 
After the par::sage of the ordinance of 1896, noth-

ing was done by either the Camden Horse or the 
Suburban with reference to the street railway sys-
ie111 in Merchantville, until 1900, when an applica-
tion was made for the privileges which were sub-

~equcntly granted in the ordinance of that year. The 
additional track was not laid and the paving obli-
µations, set out in the 1896 ordinance, were not ful-
filled. There can be no question that one of the rea- · 

Bons why the additional track was not built under 
the 1896 ordinance, was the paving requirement 
which the Suburban evidently conceived imposed too 
rnneh of .a. burden to assume, and, therefore, it was 
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1wrfectly logical uud rea 'Onablc that, if there wa to 
be nny cha1igP 111 the contractual relation between 
the municipality and the Suburban, the paving ob-
ligations should bE:> adjusted to meet new conditions. 
On the same day that the ordinance of 1900 WR8 
adopted, the 1896 ol'dinance was repealed. 

By a eompari ·on of the 1900 ordi11a11cc with 
the ordinance of 1896, so fal' as the paving liability 
in each is concerned, it will appear that they are not 
tlw same. 'rlw ] 896 ordinance required tho coll-
~truction aml maintenance of a substantial l'oad on 
the outside of each outer rail to the curb li1w. The 
1900 ordinauce provided that the Submban shoukl 
pave beiween the rails and tracks with rubble pave-
ment and for a distance of three feet outside of hoth 
tracks with macadam, which macadam should also 
br extended on the outside of the three feet strip, 
for sixteen feet, or two strips of eight feet wide, on 
each side of the tracks. 

These paving requirernents were incompatible 
both for construction and maintenance and there was 
every reason, therefore, why both the municipal au-
thoriti~s and the representa.tives of the Suburbai1 
would desire municipal legislatio.n to correct the ap-
parent inconsistency by the repeal of the 1896 or-
<lina~rne. That the ordinance was repealed is proved 
beyond questio11. Furthermore, we contend that the 
rer>ealer was par.t of a general scheme to clarify the 
street railway situation as it existed in 1900, which 
coutemplated the passage of the ordinance of that 
~·ear to provide a comprehensive plan -for com,truc-
tiou and operation in Merchantville. 

In addition to the inferences which inesistibh· 
arise from the circumstances surrounding the adop-
tion of the 1900 ordinance and the repeal of the 1896 
otcliirnnce, Mr. ·Early testifies positively that · the 
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latter ordinance was repealed in accordance with an 
understanding with the representatives of the Sub-
urban Company when the former ordinance was 
passed. 'J'herefore, the fact that the repeal of thi, · 
oi'djnauee was assented to was not left to conjec-
tme. There is positive proof in the case that the 
repeah•r was adopted as incidental to the passage 
of the other ordinance ( C. p. 53, et seq.). 

lt is utterly inconceivable that upon the many oc- ' 
easions when various representatives of the Subur-
ban appeared in council meetings, to advocate the 
passage of the franchise ordinance of 1900, the pen-
clency and adoption of the repealing ordinance was 
not brought to their attention or could have been 
overlooked. The negotiations, with respect to the 
adoption of the franchise ordinance, covered a pe-
r1 od of weeks, and it is unbelievable that the repeal-
jug ordinance could have been introduced, consid-
ered and adopted without the knowledge at least, of 
the representatives of the Suburban, which company 
at that time, wa.s the lessee ,and in full operation of 
the property of the Camden Horse. The fact that 
no objec.tion was interposed and no steps were taken 
to review the action of the municipal authorities in 
passing the repealing ordinance, is conclusive evi-
dence, to our minds, that such repealer was. with the 
eousent of the Suburban and adopten c:o that th0re 
e uld be but one ordinance granting rights and im-
pos~ng duties with respect to the street railway sys .. 

tem in Merchantville. 
If the agents of the Suburban consented to or were 

advised of the determination of Boxough Council 
to repe,al the 1896 ordinance, we now contend that 
both the Camden Horse and the Suburban, as well 
as their successor, the Public Service, the defendant 
in this action, are all estopped from setting· up any 



.. 

Brief of Plainti,tj'-Respondent 17 

infirmity in the . proceedings by which i.he repeal 
was accomplist-ed. Certainly, no property rights 
were involved because there is no proof that the 
L,amden Horse ever exercised any of the privileges 
conferred by the ordinance. 

Under ordinary conditions, undoubtedly, such or-
dinance, which gr,anted rights to the Camden Horse, 
could not be repealed without notice, but manifestly 
no formal notice- was necessary to give validity to 
the repealer, in view of the circumstances under 
which the latter was adopted. 

Furthermore, it has been held in New J er~ey re-
peatedly that an ordirlia,nce which a municipal cor-
poration has the power to pa.ss, cannot be attacked 
collaterally. 

M cM ·ucn on C or po rations Vol. 2, S2c. 798; 
Camden vs. Mu.lford, 26 L. 49; 
28 Cyc. 377; 
37 Cyc. 1109. 

There being no proof that either the Camden 
Horse or the Suburban exercised any of th2 priv-
ileges conferred by the 1896 ordinance, and it also 
being established trat such ordinance was rnpealed 
at the time the 1900 ordinance was .adopted, uur:cr 
the circumstances as indicated, we contend there is 
no foundation whatever for the claim now macb by 
the Public Service that any construction or opera-
tion since 1900 in Maple Avenue, can bo predicated 
upon the 1896 ordinanee. To the contrary, it is con-
clusively established that any rights or privileges 
exercised in said highway since 1900 must be founde~l 
upon the ordinance in favor of the Suburban adopted 
that year. 

It was intimated, at the trial, that tho municipal 
authorities a'Cte<l surreptitiously i11 adopting the re-
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1wali11g ordimmce and that the repre ·entative~ ot' 
tlw Public Service and its predecessors in title, did 
Hot lrnow until the time of the trial that a repealer 
had been passed. In a letter wr~tten by Mr. Ben: 
to Mr. Burleigh, the latter was informed, before thl1 

supplemental agreement of 1915 was executed, that 
neither the Camden Horse, uor its successors, pos-
:--es,•ed any rights under the 1896 ordinance, becam,e 
it had been repealed ( C. p. 136). 

Claim was made below that under the autho1·ity of 
State ·vs. Hoboken, 30 L. page 225, the Camden Horsc· 
had the right to construct its railway on the turnpikt• 
and operate with electricity by the grant given iu jts 
<:lrn rtc1· and the consent of the turnpike compa11y. 

State vs. H obokfn, 30 L., 225. 

In the Hoboken ca;:;e, the company which denied 
the right of the municipal authorities to prescribl' 
regulatiom; ·with reference to the operation of thl' 
railway succeeded to the authority possessed by the 
turnpike company to constrnct and operate a street 
railway punmant to legislative grant under supple-
ment to the tnmpjke company's charter, approved 
~farch 5, 1858. 

In 1860 the railway company leased from the tum-
· pike compan>· such franchise, and the rails had been 
laid by th0 railway company, under authority not 
1n1ly of itH own charter but that of the turnpik0 
compa11~· and the lease from the latter. rrlie Court 
held, tlwrefore, that b? the lease from the turnpike 
eompauy, the railway company acquired the right 
Lo lay mils independently of any ordina11ce and con-
:wnt of the municipal authorities. This case was de-
cided long before the enactment of general legisla-
tjon prohibiting the promiscuous construction and 
operatio11 of f-treet railways without municipal con-
sent. 
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The distinction between the Hoboken case and the 
one under consideration is manifest. The Moores-
town Turnpike by its charter had no authority what-
ever to construct or operate a street railway. The 
power claimed in the Hoboken case was based not 
only upon the charter of the street railway com-
pany, but upon the legislative grant possessed by 
the turnpike company to construct and operate 
such railway. Furthermore, we contend that the 
Camden Horse, notwithstanding tho consent ob-
tained from the turnpike company, possessed uo 
right to use electricity in the operation of its road, 
without the consent of the borough authorities, evmi 
if the authority to use the electricity was expressly 
conferred by the agreement with the turnpike com-
pany. 

We also take issue with the contention that 
'' as the Borough of Mrrchantvillc did not have 
'' charge of the turnnikc, its consent was not 
''made necessary by statute." 

The Act of 1886, Comp. Stat., p. 4991, Ser. 
8, provides that any street railway company may use 
electricity, etc., instead of horses, 

"provided it shall have first obtained the co11-
'' sent of the Township Committee or municipal 
'' authorities having charge of the public street~ 
'' or highways, on which it was proposed to use 
'' such motors or grip cables, which consent may 
''be granted by ordinance.'' 

Based upon the authorities, referred to with par--
ticularity in another part of this brief, we urge the 
point that the borough authorities did have charge 
of Maple Avenue, notwithstanding t11e fact that 1 

turnpike was being operated thereover. Without 
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<loubt, the 1H;CPssit:; of .-u<'h nmuieipal ton~ent w;L' 

n ·eo1 .. p1j icd h, · the per:-:on , identified with the ( 1arn-
d(1ll Hon,l' in J 92 aucl for that ref1~on the ordimrntt>. 

pn ~scicl April :\ 1892, was secured. This onlinanc,,, 
\\·hile it coufrrrcd upon tho Camden Hor~c tho po,wr 

i.o lay and opera.tP a r-:treot railway along the tnrn-
pikl1 from 01w limit of the borough to i.lw other, a1l(1 
:11.::o ')11 c('llh'l' Street, with 11ccessary turnouts, ancl 

to l'1'l'd poll's and to supply electricity and to oper-
n t(' ch·cfrin motors, contained the proYision tliat t1w 

privile,!:.!:e~ should be taken advanta 0·e of within sj_-
nwnths. LTnclN this ordinancP, a single hack only, 
·witlt turnouts, \\'as tollstnwtcd and oporat0C:I. By 
: 0 Ltt>h eonstrueti0l1, ihe company <1xhaustccl th(_) an-

t liority C'onferretl tlH_'rcby and 110 further haclrn 

c-on]d haYc hct'JJ laid lawfully afkr the expfration of 
t1w ~i~· mon1.J1s' lirnitatio11, without municipal co11-

:-'C11t, u · L'.Tpre:-:~1>· required b: the Act of ·March 9, 

1::-:D~-3 (Comp. Stai.. 3017, Sec. 86). 
rrhe Act of 1886, abon· referre<l to, would pro-

1,ilJjt tlll' nst' of electricity on m1y additional track, 
<'YCll if the ('onse11t of tlw turnpike company would 
linn- bee11 sufficient to permit tl1<_' Camden Hon~c to 

nH inrn i ely co118truct a double track. 
rf1ht•rcfore, it is manifest that under the statutef-; 

nhove mentjouccl HJJ;: additional work, other than 
tbd ('011templatcd or co11strncted, pursuant to tll<' 

18~):Z ordinance, ·without the limited time us pro-
,·ided thereby, 1·equired nnrnicipal consent and ap-

prnval. 
rribe Act of 1893 (Comp. Stat. 4992, Sec. 9), pro-

\'i des that municipal authorities '' having charge and 
"control of any streets, etc., may, when they deem it 
'' proper, authorize the use of poles and wires and 
·'pre ·cribc the location and manner of placing the 
":-<anw a ncl also tlw manner of stringing the 'wj res." 
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\\' <: contend that thi~ ~tatntc did not confer upon 
:he Camden Horsr, in roujunction ·with thr consent 
from the turnpike company, the authorit.,· to either 
crrd poleR or strjng wires ,vithont tho conf-:ent o!' 
the municipal nuthorities. 

We further take issue with the elaim of tlw dP-
i'<•ndant, that under the provision of Rection 10 or 
:b(\ f!aid Act of 1893 (Comp. Stat. 4992), the Camden 
Ho ,·sc• had the right to usr electricity by consent of 
tile turnpike compan~r aloue. The consent referred 
to in Section 10 is 10t that of the turnpike company 
hut of the municipality and does not, in nny wa.v. 
modify the prior statute prohibiting the use of elec-
1 ricity without the consent of the municipal authori-
1 ics '' haviug charge of the public streets or high-
way~," as conferred by the Act of 1896. 

'rlw ngrremunt with the turnpike company wa~ 
;nrnfficient to permit the USC-' of electricity or tlw 
placing of poles or stringing of ·wires without rnnnic-
i pal coHsent. 

Assuming thn t j 11 1892 the Camden Hense did pot;.;-
se~s th(' right to lay it~ tradrn 011 ihc turnpike, pur-
'-;lJa11i to the agreement with the turnpike coi11pan:v, 
WP urge, based upon the act~ of the Legislature, 
nbovp referred to, that ii could not have operated 
its road by c,lectricit>· and used wires suspended from 
lJOle:::, withoni municipal const~nt nucl that it wnR for 
ilw fHtrposp of conferring upon the comnany sn·c•li 
:rnthol'ity thht tlie ordi1inncP or 1R92 was 1;nf-!Rc•cl 

l l ,ras a]so contended belffw that the borough hm1 
Jl(' jurisdiction oYer the turnpike to grant consent 
tc, lorntio11 of railway or to tho use of cloctricH \. 
prior to Mal'cl1 16, 1893, nor had the municipali1y 
.inrisdirtion ai any time over the turnpike to an-
thorizP or rrquire t1w p~ffing thereof. 
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Tho Act of March 16, 1893 ( Comp. Stat. 5038, Sec. 
138), confers authority upon any street railway com-
pany to construct and op erate a street railway on 
the roadbed of a turnpike in counties of the second 
clasc in this state. 

Section 3 provides that in case the turnpike lies 
within the boundaries of any borough, etc., in whole 
or in part, it shall he necessary for the street rail-
way company to be first authorized by ordinance or 
resolutiou of the municipal authorities before the 
construction of the railway within the limits of such 

borough. 
Section 4 requires that after the municipal au-

thorities shall locate the tracks, the company shall, 
in all respects, conform to the law concerning horse 
and street railways. 

It seems to us that this statute is an additional 
bit of legislation, which prohibi ted the placing of 
any tracks on the turnpike, other than those au-
thorized by the ordinance of 1892, notwithstanding 
consent therefor might have been obtained from the 
turnpike company. Consequently, if Merchantville 
pos"essed that jurisdiction, municipal consent was 
required for all construction or operation which oc-
curred subsequently to 1892. 

The case of Hudson vs . Linden (80 L., 158), re-
ferred particularly to the Telephone Act of 1873 and 
the amendment subsequently adopted. The decision 
of the Court that a township had no right to desig-
nate a telephone route on a c.ounty road, over which 
it had no control, was based upon the Act of 1905, re-
ferred to in the opinion, which expressly vested 
jurisdiction over county roads in the Board of Free-
holderf!. -Such jurisdiction, therefore, was expressly 
removed from tho dominion of other municipalities 

of the county. 
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l~urthermore, tbe Act of HJOH (P. L. :690), is an 
amendment to thP General Telegraph Act, and hy 
elear and explicit language cxpreRsly confers upon 
the eount>· authorities jurisdjction oYer a county 
road. T'lw situation, so far as the turnpik(' is con-
C'(\rnecl, i~ radically clifferent, as ·will be demo11-
strated by tlw authorities hereinafter referred to. 
A turnpike road is a public road and the municipal-
ity throug-h which it rm1s hai:-; cnrtain control nnd 
jurisdicti011 over the same. rrlw status of a countr 
_ro,ad and a turnpike' is not at all analogous F-:o far a~ 
this question is concerned. 

W(' also take issue with the <:outenti011 that tlw 
borough had no authority whatever to pave any part 
of the turnpjke or authorize or require the street 
railway company to do so, and our contention with 
reference to this point is ::-;upported by nnthoritie~ 
l1c•rcafter referred to. 

CoLmsel for defendant seemed to be of the opinion 
that the construction of turnouts besi<le tlw Ri.uglc 
track was equivalent to thr construction of au addi-
tional parallelling track. In onr judgment there i. 
no foundation ··whatever fol' thiR argument. A p}F-
allelling frack is use<l for tho purpose of propelling 
ears in a c011ti11uous and unbroken liuc between tl1P 
termini, arni tlw operation thereof maujfestly im-
po8es upon the highway a groat.er burde11 than do 
rnerr turnouts. We further assm·t that thP com;e11t 
for a parnllelling track was necessar:v, regardless of 
the existence of the turnout~. 

Metlar vs . Nliddlesex, (72 L., 524) i8 cited b. ~ cle-
fondaut, in supp01·t of the proposition that the snh-
~titution of n ;-:econd track for five turnouts i~ not 
lltP constrncti.011 of a railway 011 a tun1pikc or Pvr11 
a11 extension o-f a railwa:v prcvionsl:· laid thereon. 
'l1hr, dPrisi011 ill thP ::\(rtlnr en c \Vas ·with ref0rencc 
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to the right of eminent domain, whereby . the trac-
tion company sought to condemn an additional strip 
of land alongside of another strip leased from the 
Now Brunswick Traction Company. The statute un-
dor which it attempted to exercise this power pro-
vided that it should be lawful for the company to 
take so much land or ma,terial as might .be necessary 
for tho construction of any railway built under the 
provisions of the act, either as an extension of the 
line of an existing railroad or a new line not ex-:-
cecd:ng sixty feet in width. 

Mr. Justice Read held that the word ''extension" 
of an existing railroad conveyed the idea of a pro~ 
iongation of a road from one of its termini. That 
fre word "extension'' was equivalent to "expan-
sion'' and, when predicated of space, may mean 
lateral as ,vell as longitudinal enlargement. He also 
held that it wa,s impossible to assign to the word 
''extension,'' used in this connection, a meaning 
equivalent to a lateral expansion without resorting 
to a forced and unnatural construction of the statu-
tory language in favor of the grantee of the right 
to condemn. He also held that the .additional strip 
could not be characterfaed as a new line. 

It will be observed that the Act of March 8, 
1893 (Comp. S 1 at. 5017, Sec. 86), provides that it 
shall be unlawful for any street railway '' to lay 
'' or construct any railroad track or tracks or 
'' any extension of the same through or along 
'' any street of any municipality of this State 
"without first obtaining the consent of Com-
' 'mon Council, * * * having control of public 
"street~, avenues and roads of said municipality 
''•or along the streets of which municipality said 
'' railro.ad company desires or intends to con-
'' struct its said railroad.'' 
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There is a marked difference between tlw langua~~-(' 
of the statute ref erred to in the lVIetlar ca,se, to wit : 
'' For the construction of .any railway built, ,:,, ,:~ ,,:, 
' ' either as an extension of the lino of an existing 
"railroad or a new line ;,:, ,,:, :'f.," and the statutory 
prohibition against the right '' to lay or construct 
'' any railroad track or tracks or any extension of 
'' the same." 
· Evidently it was the purpose of the Legislature, 
by the passage of the Act of 1893, to prohibit a street 
railway rom putting down any track or extension 
thereof without municipal cons~mt. We contend, 
therefore, pursuant to the provisions of this act and 
other acts which have been referred to, that in order 
to confer a right upon a street railway company to 
lay down any track there must be an ex,act location 
preseribed by the municipal authorities. This re-
striction had reference to the single track and sidings 
in use under the 1892 ordinance, and thereafte.r no 
additional siding and no connections of siding 
parallelling the original track or no extension of the 
latter could have lawfully heen laid without com-
plying with the provisions of the 1893 act. 

Furthermore, the statute referred to in the lVIetlar 
_case, being a grant of sovereign power in favor of a 
·corporation· clothing it with the authority to exer-
cise the right of eminent domain, was c-:onstrned 
strictly. 

The 1893 act requires consent not only '' of Com-
'' 'mon Council, Board of Aldermen, Board of Public 
"Works, or other Governing Body having the con-
'' trol of publrc streets, avenues or roads in such 
''municipality" but such requirement for consent 
refers to the following: '' along the stre,ets of which 
"municipality said railroad company desires or in-
'' tends to construct itR railroad.'' Therci Rrrms to 
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lrn a marked (fo;tinetiu11 in this sintutP hetween the 
public higlnvn~·H generally of a municipality and 

public highwayR which are under the control of the 
municipal authorities. Therefore, adopting but 
without admitting the correctnes, of the argument 

of the nefendant that tlw Turnpike in Merchantville 
was not undel' the control of Borough Council, it 
e{-1·tninly was a , treet in Merchantville, along whie11 
t !tP company desired 01· intended to construct its said 
railroad. ,..rlw irresistible conclusion is, thereforr, 
that auy HP.,. nack, wlrnther it he a contin ous line 
o · a . oction thereof, .or an extension of an existing 
1 rack, eould. not have been eonstructod on any high-
way in a municipality, ~yjthout the consent of the 
nnmicipal authorities, regaTdles. of .,,rher . the con-

t rnl nrnl jmisdietion of such highway waH .vested. 
Tlwr..' can be no doubt about the proposition tlrn t 
}\[aph· AvPnuP, or the turnpiln", was a public high-
,,·ny of -;\frrchantville. It was so characterized in the 

pµ]ir•ntion of the Suburban Cnmpa11y, ·whkh i~ n'-

(·itdd in Hw ordinance of 1900. 
We share the belief, stat0c1 by counsel fol' tlw lk-

f p11wrnt, that the applicati011 to the borough in the' 
fall of 1896 waf-: occasio1wd by reason of tho net 
pa~scd 1:. prjl 21st of that ~·ear, Comp. Stat. 5040, 
1ml ~unfidentl. · assert that prior logislatio11 011 the 
~nbjrct, abovr refened to, wa: ~11 o responsible 

therefol'. 
We deny, howc~ 0 er, that the situation is i11 any 

:wa r coutrolkcl by the :i\fotlar case or that by reason 

of sucl1 authority tho applicatjon to the borough 

was unnecessary. 
'\Ve also take issue with tho statement that under 

th<) ordinance of 1892, a double tmck could have 
bce11 constructN1 at any tinw after the expiration of 
t1w si.x month~' limitation. \Vhil0 the 1892 ordi-
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nanc:e might have justified the construction and u~e 
of a double track, the building of a single lilw only 
within the six months' period would amount to a1 [ 
ele-ction and .an exhaustion of tlw authority con-
ferred by said ordinance. 

The legal effe-c:t of such failure to construct withii t 
the time limited is ,considered fully in M cQuillin, 
Rec. 1665, and caseR cited. 

The Camden Horse officials, by making application 
for the 1896 ordinance understood that the powers 
under the former ordinance were exhaust·ed. · 

The Act of April 21, 1896 ( Comp. Stat. 5040), 
provides that no &treet railway shall be constructed 
upon any street in any municipality, except with the 
consent of the governing body, and such act pro-
scribes the method by which such consent can be' 
obtained. It will be observed by an examination of 
the 1896 ordinance that the Camden Horse predi-
cated its appli'Cation for such ordinance upon the 
provision of such act, as will appear from tllE' re-
citals contained therein. The applying compan~r 
was obliged, in its petition, to specify the charactel' 
of the road to be constructed, operated or main-
tained, the motive power to be used thereon, tho 
street or streets through which the same were to 
extend. An authority was vested in the municipality 
to grant permission, which should be accepted by 
the corporation making the petition, in writing· with-
in thirty days thereafter. It also provides that the 
application shall be accompanied by a map showing 
~he route of the highway, the proposed location of 
the rails and tracks and of the poles, and the munic-
ipal body was also given the authority to fix and de-
termine the location of the various tracks and railR 
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mid t!H: places am1 the maimer in which the pol8s 
\vc1·e to be erected. 'I'horefore, we disagree with 
th0 eontcntion that the application of 1896 wa·s un-
llecessary [llld take issue with the statement that thP 
Camden Horsr had a perfect right to construct thP 
rnilway on the turnpike prior to the Act of 1896, 
Comp. Stat. 5040. 

vVc\ further contend that the authorities cited iu 
~ntpport of this proposition can easily be distin-
g·nished. The case of State is. Hoboken is above acl-
n·rted to. Manifestly it is no precedent whatever 
for the propo ition urged. 

rrhc casr of Hwtson vs . .f er.sey City, 49 L. B03, 
;nnrely decides that Common Council cannot revok0 
n designation of the streets in which the telephone 
compan;,- may µlace its poles whm1 the telephone 
eornpany lu-u; conformed to the conditions upon 
which th<.\ dcsjgnation was made and has expended 
mmw~- 111 placin~.?; thr pole:-, up011 foe dC'Rignatrd 
~~trcet~. 

'rhr 011(,; YPstc~ll righ! which thL\ Camden Hor,·e 
lin.d jn 1896 ,vns to rnaintai.11 and oper.atc with hors0-
d rnwn cars a si11g-1P track with turnouts constructed 
prior to the expiration of the six months' limitatio11 
(·ontai1wcl in the 1892 ordinanct1 • Obviously, undrr 
Hie rase of vVe.<d J rn;ey 1)s. Ca1nrlen Horse , 53 Eq., 
J G3, the Legislainre could modify i lw conditions m1-

d01· which tlw legislative• gram, conferred by tlw 
nrncndmem to the Camden Horse charter, could bP 
<:xc.rci scd, ·H nd various act~ of the Legislature, above 
ycfrrred to, passed prior to 1896, made it necessary 
for the Camden Horse to have municipal consent be-
fore it laid a parallelling tr-ack from. Centre Street 
to the western boundary of the borough or extended 
the double track Nl st from Centre Street. 
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'I'lw Pliillip:;lnug Bln·tric case, 56 L., 505, is simi-
lar to the Huds011 Telephouc case. 

rphl' other telephoue cases decided in the :B\~dernl 
eom·t~, al'c in linP with the decisions in the Hud,·on 
c-ase. rehere .attempts were made by tho munici1Jnl-
jt)· io revoke the franchi8P rights granted after the 
cornpauie · had exercised the same and were i11 pos-
:-:ession of the public highway.-. 

rrhe other cases are along the same general lines. 
l i will be observed al o that these cases can also be 
clistinguished for tlw reason that the ordinance of 
1896 was 11oi all attempt to repeal any franchise 
theretofore granted to the Camden Horse. It wa~ 
passed on the applicatio11 of tlw latter compm1y Lo 
lrnild a continuous track, 

"parallel with the present tracks on said an:-
" nue or turnpike road ,z, ,i, ,:,, ,z, and to br so 
· 'constmcted that the middle of the track here-
'' iu authorized shall be five feet southward from 
'' the middle of the tumpilfo road, leaving a 
'' clear space of five feet between the two tracks, 
'· so that when the traeks hereby authorized arc 
'' constructed and completed, the Camden Hon,P 
'' Railwa~· Company rn:ay then rnaintaiu and op-
'' peratc a double track street railway from the 
'' limitf, of the Borough of ~Ierchantville East-
'' ward 011 said Maple Avenue, or sai<l turnpike 
'' road, to said Centre Street.'' 

Such application was recognized as absolutely es-
sential by the representatives of the Camden Horse 
at that time, and from our present investigation of 
the various acts of the Legislature, applicable to 
the situa!tiou, it is manifest that the understandi11g 
of the representatives of the Camden Horse at that 
time was correct, reg,ardless of the attitude of thP 
representatives of their successors, the Public Aei·-
vice, a serted in this proceeding. 
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Wurtlierrnore, the onliuauce of 1896 shows that it 
was not then seriously considered that the existence 
of turnouts to the south of the existing single track 
would entitle the compa11y at any time thereafter to 
make connections so as to have a second continuous 
i rnck parallelling the fir st. That such right existed, 
·i11dependently of municipal consent, is undoubtedly 
au after-thought and was not contemplated by any-
body when the application for the 1896 ordinance 
was made. 

Section 3 of the act relative to statutes (Comp. 
Stat. 4971), applies only to repeal of statutory pro-
Yisiou~, which is substantially different from the 
provisions of the Act of 1896, last above referred to, 
jmposing upon tho street railways the necessity of 
obtaining municipal consent to lay down and oper-
ate additional tracks. 

Certainly the power eonf erred by the ordinance of 
J 892 to lay and operate a street railway, with neces-
sary turnouts and poles and to use electricity to 

· operate electric motors, would not create such a 
genernl franchise so as to permit the unrestricted 
exercise thereof, regardless of any regulations which 
tho Legislature might impose as to construction not 
actually accomplished within the six months' limita-
tion. If the contention of the defendant is sound, 
the Camden Horse, after putting down the single 
track withii1 the six months' period, could, in total 
disregard of any statutory or municipal limitations, 
lay down as many tracks as it were possible for the 
1vidth of the highway to accommodate, parallel with 
each othel', on the turnpike road. The right to lay 
and operate a street railroad under the circum-
stances can be restricted and every consideration, 
with respect to public rights, should induce the 
Courts to enforce the •expressed limitation ·desig-
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11aled ·i11 U1js ordinance. The case· heretoforn cited 
('OV01· this question. We fail to discover any rel-
C'Vancy of the authorities referred to in the def en-
d ant's brirf jn support of the> proposition there 
made. None of them apply to the conditions Pxist-
ing here. 

Tho Act of 1896 (,Comp. Stat., 5040) does 110t pre-
f encl to be reiroa'Ctive. It 011ly applie~ to construC'-
t i011 after the passage then.iof. Of conrse, if the or-
dina11cP of 1892 is to be eonstrned so as to vc~t in 
the Camden Horse the right to put clown a.· many 
parallelling track.· as j t chose nmler a provfr,ioll to 
lay and operiaie a street railway aud it ·was uot ne<'-
essary thai thP privilege~ should be .. taken advantage 
of \Vjthin six 111011ths, then, of course, these' cases 
apply; but, it i~ inconceivable that such ordimrncc 
and limitation together with the statutes herejube-
forc refenecl to cai1 be so construed as to confer 011 
the Camden Horse such power, ju vie,v o:f the pur-
pose and scope of all the legislation euactecl from 
1893 to J 896, at a period when the street car ser-
Yicc in the state was being developed, that co11struc-
tion and operation 011 public highways of the stat(, 
should he ;-;ubject to municipal consent 1:'his prin-
ciple of municipal control seems to be prevalent in 
all of these statutes and while the Legislature might 
not have~ had ,any po-wer to interfere with -any exisi-
jug tracks, there can be no doubt that under the 
general authority reserved by the Legislature, the 
latter could have imposed upo11 various street rail-
way companies of the state the obligation to apply 
to the municipal autho-rities for the consent rover-
ing new work and :additional tracks. 
: Counsel for the defendant concedes that if the 
Camden Horse was required to apply to Merchant-
ville fot its consent, for some purpose, the municj-
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pnlity may annex any pertinent condition to its con-_ 
,..;r.nt and so bind the company. We are in accord 
with this proposition. We dispute, however, the ar-
gument that it is entirely clear that the Camden 
Horse obtained 110 right under the ordinance of 1896 
which H did not previously possess.- ~xcept as it 
1rn1) be instructive as a matter of history in show-
ing Hw motives actuating the .Suburban -Company in 
applying fol' the ordinance of 1900, it is unimport-
an t a t: i.o whether or not the obligation prescribed 
in the 1896 ordinance requiring the Camden Horse 
in pave became effective, for the reason that no ef-
for t hc1s ever been ma:de to enforce this provision 
cu against either the Camden Horse or the Subur-
ban Company. rrhe significance of tho non-perform-
n11ce of tl e paving obligatjon contained in the ordi-
mmce o-f 1896, applies to the claim made originally 
that tlw c-onstructiou of the parallelling track west 
of Ce11tl'o Street in 1900 was made, not pursuant to 
tho provisions of tho 1900 ordinance, but in accord-
ance with the provision created by the 1896 ordi-
Jiauce. No claim is made by the <lefe11dant that the 
Camdo11 Horso ever did fulfill the paving require-
ment of the 1896 ordinance. The existence of this 
liability, which was not at all in harmony with the 
paving requirement set forth in the 1900 ordinance, 
is ·what undoubtedly induced the Suburban, as the 
1c,ssee of the Camden Horse, to consent to the repeal 
of the 1896 ordinance. 

We earnestly insist that the privileges granted 
by the 1896 ordinance w•ere abandoned by the Cam-
den Horse, by reason of the non-exercise thereof and 
no rights thereunder exi,sted when the ordinance of 
1900 was passed. This explains the reason for the 
1·epeal of the 1896 ordinance ,at tlmt time. 
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Whether or not the Suburban Company ever ob-
tained a consent from the turnpike .company to 
build west of Centre Street, as required by tho 1893 
act, is immaterial in t'his discussjon, and cannot be 
set up by the defendant as a defense to the pla·n-
tiff's action. The turnpike company undoubtedly 
acquiesced in such construc.tion and evidently con-
sidered that the consent given to the Camden Horse 
covering that portion of the turnpike, inured to 
the benefit of the Suburban as lessee. 

Counsel for the defendant relies ·on the Supreme 
Court decision of Rwssell vs. Sebastian, 233 U. S. 
195. 

The decision iu such case1 as we understand the 
same, is in entire harmony v1ith the telephone cases 
which have been decided by the Supreme Court in 
our own state, but we contend that the situation 
present in those cases is not analogous to the quef-
tion with which the defendant is confronted in tlw 
case under considemtion. 'l'hc Sehndian case l:cld 
tha.t a grant to lay pipes and conduits in a street of a 
municipality, dependent only upon acceptance, js not 
to be regard€d as accepted, foot by foot, as pipes are 
laid, but in a entirety for all the streets of the 
municipality and after acceptance and preparation 
Jor compliance with the offer, the grant cannot bo 
withdrawn as to the streets in which pipes havr not 
been laid .and that such action ·would have jmpaircf1 
the contract. 

The ordinance of the municipality, which was at-
tacked in that proceeding attempted to impose rc--
strictions as to the exercis,e of the r ight which had 
heretofore been granted to the company to lay such 
pipes and conduits. 

This opinion seems to be somewhat in conflict with 
our Court of Errors CHPC' of Oarnrl<'n H nrsP Rail-
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mud Company vs . TiVest .Jeriiey Trndio11 Cornpany , 
li erPtoforc' refcnecl to, where it was held that not-
·withstanch11µ; the pas8ag(' of -he amendment to tlw 
Camden Horse <.:barter to extPucl its track from the 
City of Camden into the Colmty of Camden, the Leg-
i ~lat nre rc._:erv(~d the authorit~ to impose restrictio11s 
m1drr which the legi:slative grant coukl be ('xercised. 

Another feature of the Sebastia11 case, which is 
not pertinent to this discus·siou, is the fa·ct that tlw 
1'ig·M of tb(' c:ompmi>- io la:v pipes and conduit~ was 
excrc:isable under a provision of the Constitution 
of the Stntc of Cahfornia. I-fore no such question 
arj~e~. A legislative gra11t cmly js irrvohTed~ rrhis is 
n.'foned to i11 the fraction case. 

Auother distinguishable feature which must ueceB-
~arjly control the ultimate detenni11ati011 of this 
qrn:-8tion aud demonstrat(, that the case sub jitdice is 
not to be dee:idec1 upon the authority of the Sebastian 
c•n sc i~ the point that the legislative grant, confened 
npon tlw Camdell Horse under its charter, wa~ 
fonited to th<:> use of horses to drRw its cars. There-
fon,, the ~upplement of 1872, which couf eri·ed the 
1·1p;ht io huild a street railway into the county, musi 
he coustl'ued iu connection with the chartel' powers 
('XCrcisable under the original certifi0ate of incor-
porati011. 'rhc hrw relied upo11 to confer the right 
to build through Merchantville was a supplement 
to the ac:t incorporating the Camde11 Horse, un<ler 
whicl1 hoi-ses only could be used for operation. 

It becam(' necessary, therefore, in order to war-
raut tl1e use of electricity and the installation of 
poles and wires fo1· that purpose, to secure the sup-
port of subseq_ueut general legislation which in no 
way applied exclusively to the charte1· rights pos-
sessed by the Camden Horse. Certainly the Legis-
la tnrc posse~secl the rjght to imvo1se restrfotions 
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and conditions with reference to the exercise of 
such additional rights, which were not contemplated 
under the original charter of the Camden Horse or 
the supplement of 1872. 

In Green vs. Trnntou, 54 L. 92, our Supreme 
Court held that even the provisions of the act here-
inabove referred to, empowering street raihvays, 
with the consent of the municipal authoritief, to nso 
ele'ctric or chemical motors or grip cables as tho 
propelling power of cars, instead of horses, did not 
leg,alize the erection of poles and stringing of ·wiro.~· 
in a public street as a part of the system of olectri-
.cal railroading. Subsequent leigslation was enacted 
permitting the use of poles and wires (see ..A.ct of 
1893, Comp. Stat. 4992, Sec. 9). Obviously, there-
fore, the only legislative grant acquired under the 
Camden Horse charter and the supplement of 1872, 
·\vas to operate -a street railway by horse power. Sub-
sequent legislation conferred the right to use motors 
,and wires and poles erected in the highway for tlrn t 
purpoi=:e. There can be no doubt that tho Legisla-
ture had the power to provide that the exercise of 
such arlditional poweI'f<, beyo11d the scope of the char-
ter, should be subject to municipal control and con-
sent. 

Therefore, we contend that regardless of the legis-
lative grant created by the charter and the said sup. 
plement, if either the Camden Horse or the Subur-
ban attempted to exercise rights which are depend-
ent upon general legislation, the exercise of such 
rig-hts must nece,ssarily be subject to such reason-
able restrictions as the Legislature, in conferring 
~uch rights, may impos,e. 
- Furthermore, it is evident that the applicati.on of 
the Camden Horse to build a single track line aw1 
use electricity in the operation thereof, as gTantrd 



hy Lht' ordinance of 1892, wns an elech011 to e.xt·r-
(·ise the charter rigMs to build tr-ackt-- under Uw 
<·harter arn1 to usP elec1 ricjty under thr vnrious act~ 
n [ th0 Legislatme above referred to. 

1n the Sebastjan ca~c, there was a bilanket gTai1t 

to n:-:e all of the sheets i11 the municipality for the 
1 ilU-po~es of the company. Herc no snel1 situati011 
l1.xi8k Under the or<limmce of 1892, adopted pm-
.-m:.rnt, not 011ly to the charter rights of the Oamde11 
Hor~c but to tlw ,Tarious acts of the Legislature 
uhovr refr•ned to, the company constructed a singlc1 

track line west of Cmttre Street and by the accept-
:tncc of su[)lt ordinance and the exercise of the right:-: 
thcn1m1der, agreed ·with the municipality that no fur-
1hL•r rjghts would ho exercised, unless performed 
,,,-jthi11 tile Hix months' period p1·escribed b? the or-
{1 i 111-.UlC(.'. 

Auot1wr point whid1 seems to be particularly ap-
pl1c·a blc to tbe contention based upon the Sebastian 
c-a~e is the admitted fact that in 1892, 1896 and 1900 
ihP O,nnde11 Horse and the ,Suburban, as 1esseo, ap-
pl1 ed fo1· alld were granted rights in tho highway, 
i 1iem1sisient with tho charter of tho company if the 
]uttl'r granted tho authority to use the highway 
\\·j1 hont limitation. Certainly this is evidence of an 
nbandcmmcnt by both companies of any tights in 
tlH' higlrwayB, which did not depend upon any of th(' 
throe ordinances. For the reasons aboYe stated, the 
Nc)busti.a11 case is not dispositivc of tho questions 
here in \·olvcd. 

It is coueeded by the def eu<laut that the Suburban 
Company, unde1· the Jn·ov1s1ons of March 6, 
1896 (Comp. Stat. 5038), was required to apply 
to Borough Council of Merch1antvil1e for· a11 or-
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djuauce locating its tracks and authorizing tho 
ronstructron of its r<rnd east of Centre Street, 1i6t-
withstanding that on November 10, 1900, the turn-
pike company gave its consent to such construction. 
'rhis being the correct construction to be put upon 
llw 1893 statute, it is equally clear to our minds that 
the same 8ituation existed with respect to the -south-
bound track, west of •Centre Street, for the reason 
that the right to construct the same can not be predi-
cated either on the ordinance of 1892 or the consent 
of the turnpike company. This point has already 
heen discussed. 

The :first agreement made by the turnpike com-
pa uy was ,vith reforen'co to a single track on the 
north side of the turnpike as far east as the Pell-
~nuken Roa:d, throughout the entire length of the 
roarl. rr1hr act in relation to the construction of 
rnilwc:1ys 011 turnpikes, hereinbefore referred to, waf:; 
passed in 1893. It was not until June, 1896, that 
the Camden Horse obtained from the turnpike com-
pan:v consent to build a second track west of Centre 
Street pal'allel with the first track, which when laid 
would constitute a double track. The consent, there-
fore, obtained in 1896 for the parallelling track was 
~ecured subject to the provision of tho Act of 1893, 
which provided that it would be necessary for the 
~troet railway company to have the construction first 
authorized by the municipal authorities before th0 
sarno could bt: undertaken on the turnpike road. 

Neither 1:he Camden Horse, nor the Suburban Com-
pany, as its lessees, in 1900 had any vested rightR 
whatever, through any consent of the turnpike com-
pnny, to construct the second tra1c~k east of Centl'c 
Street. rrl1erefore, it 'Y,as necessary, for the Subur-
ban Company to obtain an ordinance locating this 
track and consenting to the construction in 1900 of 
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the road east of Centre Street. It is perfectly mani-
fest, therefore, that the Camden Horse and the Sub-
urban, as lessees, were obliged to obtain like con-
r;cnt :i.o the construction of the se·eond track west 
of Centre Street if the work were done after March 
16, 1893, when the a-ct above referred to was passed. 

The latter Act of 1893 was passed before the turn-
!) ·ke company gave consent to the Camden Horse 
fo build a second track west of Oen tre Street, which 
con.rent was obtained in 1896. . 

,Therefore, the right· to construct the parallelling 
tra:ck from the eastern boundary of · the borough to 
Centre Stre·et is predicated soleJy upon the provi, 

· sions of the moo ·ordinance, for the following rea-
sons: 

(:a) The legislative .authority possessed by the 
Camden Horse under the charter •supplement of 
1872, could not be exercised after March 8, 1893, 
without the · consent of the municipal authorities, as 
provided by the act passed on the last mentioned 
date. 

(b) If the Camden Horse originally had the right 
to construct the additional track under the ordi-
nance of 1892, the same was lost because of the 
failure · to exercise it within the time provided by 
said ordinance. 

( c). The privileges conferred by the ordinance of 
189G were abandoned and could not be exercised af-
ter the repeal of ·that ordinance, in view of the fur-
ther fact that the right-s granted by the 1900 ordi-
nance, ,vere manifestly in substitution of all those 
theretofore existing and conferred upon the .Subur-
han, m, the lessee of the Camden Horse. 
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Upon the Passage of the 1900 Ordinance and the 
Exercise by the Suburban: of the Privileges Con-
ferred Thereby, it Assumed all the Paving Obliga-
tions Provided Therein. 

rphif.; -conclusion 11e.cef:saril~· follow;:: from the s it-
uation as it existed, based upon the franchise 
granted, as well as ·w·hat occurred after the adop-
tion of the ordinance. The Suburban was the only 
corporation ,vhich had :any franchise rights in Mapl0 
Avenue, east of Centre Street. There is no pretense 
that the Camden Horse had any authority to con-
struct or operate in this portion of the highway, and 
it is equally manifest that the Suburban ,was the only 
corporation which then possessed the right to build 
n parallelling tmck from the mlsterly limits of the 
horough to Centre Street. 

As a matter of faict, the testimony of Mr. Oorlis~ 
(C. p. 32, rt sPq.), proves that the Suburban did build 
t!w additional track and construct the pavement, both 
ra~t and west of Centre Street, in accordance with 
thP pavjng obligation~ imposed by the ] 900 onli-
mmcc. 

'l111c work of repairing the highway was in ac-
co rdance with the paving requirements of the 1900 
ordinane:e, regardless of thp original track being put 
c1own and operated by the Oamden Horse. rl1l10 Sub-
urban kept in repair the macadam which was built, 
as describo,d in the franchise ordinance of 1900 ( (:_ 
pp. 33, 34 & 35). 

How there can be any legitimatr~ contention that 
1hc work done by the Suburban after 1900, was not 
1mrsuant to tho provisi'011s of the ordinance passed 
tl1nt ycnr, is incomprehensible. 
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It will be observed also that the 1900 ordinance 
specifically described the southerly track as extend-
ing between the easterly and tho westerly boundaries 
uf tho borough and tho northerly track as extending 
from Centre Street to the easterly boundary. With-
cut doubt, the Suburban did exercise the privilege 
of constructing a double track from Centre Street 
,eust, as permitted by the 1900 ordinance. Further-
more, how can the Public Service be justified in now 
cla~ming that there should be a severance of the 
performanee of the paving obligations, merely be-
cause the. southrrly track, vvhich is referred to .in 
<·onjunction with such obligations, is described as 
extending the entire width of the borough~ 

Paragraph 5 of the complaint alleges (C. p. 4, 1. 
44): 

"After the pasrnge of said ordinance (1900), 
'' the said Suburban Company accepted the 
"same, as required of law, and proceeded to 
"lay the tracks and operate a street railway, 
·'in am:ordance with the terms thereof.'' 

rr e; fads alleged in this paragraph are admitted in 
!he amw8r of the Public Service (C. p. 12, 1. 23). 

Paragraph 7 of the complaint avers ( C. p. 5, 1. 43) : 
'' After the passage of said ordinance, and ac-

' 'ceptance thereof by the .Suburban Company, 
"tte latter did pave between the rails and be-
'' tween the tracks with rubble pavement, using 
'' the stones then constituting the existing rub-
"ble pavement on the road, with additional 
"stone necessary therefor, and did also for a 
'' di dance of three feet on the outside of both 
'' the north and south tracks construct a maca-
,, dam pavement, in accordance with the provi-
'' sions ( ,f said ordinance ( 1900).'' 
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This allegation is also admitted 111 the answer of the 
Public Servfoe (C. p. 12, 1. 23). 

Therefore, our contention is that the paving re-
quirements, created by the 1900 ordinance, as im-
posed upon the ,Suburban, related to that portio11 of 
the highway west, as well as cast of Centre RtreeL 

The Paving Obligations, with Respect to the High-
way West of Oen.tre Street, Related to the Entire 
Width Thereof, and Were Not Limited to the South-
erlv Track. Which is Sl)eci:ficaU:v Described in the 
1900 Ordinance. 

The answer of the Public Service denie·s generally 
that any obligation exists respecting the paving' west 
of Centre Street, but at the trial it was intimated 
that while such liability might apply to that part of 
the double track built after the passage of the 1900 
ordinance, it cannot, in any event, relate to-the north-
erly track which was built by the Camden Horse, 
pursuant to the ordinance .of 1892. 

The suggestion made was that the right of tho 
!fiUnicipality to recover might be limited to the cost 
of the improved pavement, laid between the rails 
and three feet on eaich side of the southerly tracks, 
.west of Centre Street. 

We contend that there is nothing in the ordinance 
to indicate, in the slightest degree, that the paving 
requirements were not applicable tq the highway 
which passes through the center of the borough 
throughout its entire length and breadth. It is truC' 
that the tracks, specifically described, ·ao not include 
the single track built by the Oamden Horse in 1892, 
but it should be remembered that at the time of the 
passage of the 1900 ordinance, Fmch ~ingle track 
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railway ·wa1-< i11 thc.1 possession of and operated by 
thr Ruburba11 under the Camden Horse lease, by 
tho terms of which, the former company was obliged 
to crur.'· nut and perform an~T paving requirements 
imposed npou tho latter. 

The manifest object of the 1900. ordinance was to 
proscribe 8 comprehensive adjustment of street rail . 
rnnd matters in Merchantville, so that the . servic.c 
might be-, improved. Under these -conditions, it could 
11ot have been the purpose of the parties .invoived, 
in mak0 such plan ·apply to the entire width of the 
street, cast of Centre Street, and to only one-half of 
the width west· thereof. That purpose would seem 
to he furthest from the thouiht~ of . any,body co11-
11Pcted with the transaction. 

'T1he title of the ordinance refers to the constmc-
tion a11d operation of a street milway for passe11-
ger and mail service on Maple Avenue in Merchant-
Yilk rrhis js certainly broad enough to include t11c 1 

i n:wk the11 ill existence ( C. p. 104, 1. 20). 
Se-ctio11 61 .. which describes the paving require-

rnenh:, refers generally to the railway and provides 
that tlw Suburban shall pave between the rails and 
tracks with rubble pavement, using the stones then 
eonstitutiug the pavement on the road, and for a 
distaneP of three feet on the outside of both the 
11orth aml southbound tracks shall construct a maca-
dam pavement. n1e existing rubble, undoubtedly, 
,vas relateu to the original track. Under these pro-
'Tieions, the Suburban actually put down the rubble 
pavement and constructed a macadam pavement 
with reference to both tracks the entire width of tho 
1 orough, without making any distinction as to tlie 
original sing·lo i. rack of the Camden Hor~e (0. p. 
108, 1. 11). 
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The Suburban was also obliged to construct six:-
teen feet of trap rock macadam in strips of eight 
feet wide, immediately adjoining the three foot pave-
ment on the outside of each track. This provision 
refers generally to 1all of the rails, regardless of the 
single track of the Camden Horse, ~nd as actually 
constructed, applied to both tmck from the easterly 
to the westerly boundary of the borough. 

The 6th clause contains the following: 
~'Whenever, after five years fro in the passagt.' 

'' of this ordinance, such remaining · sections of 
·''the Moorestown Pike or Maple Avenue, not 
'' required by this section to be paved by the 
''said Camden .and Suburban Railway Company, 
'' shall _be paved under the direction and at tlw 
''expense of said borough from curb on each 
'' side to within three feet of the outermost 
'' rails, with any other improved pavement, th(' 
'' said company shall, within sixty days, after 
''notice by said council, pave between the tracks 
'' and between the rails of said railway, and 
'' three feet on the outside of the both north and 
'' south tracks wjth such improved pavement as 
'' said borough council shall direct, and shall 
"keep the same in repair, under the direction 
'' of said borough council, and in case the said 
'' railway company shall fail to comply with 
'' such notice, the said paving may be done by 
'' said borough council, as aforesaid, at the ex-
'' pense of the company. '' 

It will be observed that this prov1s1011 applies 
generally to all of the tracks and is not limited, by 
its terms, to those specifically described in the ordi-
nance. Even if it be proper to so interpret the ordj-
rrnnce ·as to limit th<? provisions to the original rnb-



44 BriP/ of Plainli,fj'-ResponrlP.ni, 

bl(• p:.fft•nrn11t, het-ween tho tracks aucl rail~ and the 
macadam, m, applied only to tho tracks . pecifically 
(tescrihed, which ·would exclude thr north single 
track, it is perfectly manifest from the repaving lia-
bility, i. r. if such remaining portions of the highway, 
not required by the 6th Section to be paved, shall 
he paved from the curb on each side to within three 
f c et of the outermost rail, that tho Suburbar1 therc-
1)y nssumed tho obligation to co-operate with t'he bor--
oup:h in securing· a uniform pavement the entire 
length and breadth of the highway and ag·reed that 
1he oxpensP thereof, so ·far as it applied to the space 
het weei1 the raih:- and tracks and three feet outside 
thereof, should be imposed upon it. This must nec-
c~sarily ·be so, without regard to the fact that thr 
authority to construct the tracks related originally 
to those portions of the double railway not originally 
ron, tructed b:-v the Camden Horse. No other logical 
or reasonable construction can be put upon this lan-
guag<.'. There is nothing in this sectio11 to show 
that the result sought to be aecomplished was thal 
tho improved paYement ,·hould apply only to a li11t -
i tcd pori" ion of the highway wost of Centre Sti:c:d 
and should apply to t1w entire wfrlth of tlw highwn~· 
Past thereof. · 

Fnrthermon', Section 7 provides that the Subur 
ban Company shall at all times keep the said raH-
way in good conditio11 and repair, so that the same 
. ·hall be a good roadway for the use of railways and 
the public generally. This undoubtedly applied to 
tho old portion as well as the new portion of thr 
i 1ouble. track railway. This section has also been sn 
interpreted by the defendant in that it repaired tht• 
roadway immediately adjacent to both tracks indis-
criminately, as show11 by the testimony and ad-
mitted in the pleadings (.C. p. 109, 1. 13). 
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ection 8 descrjbP::, thv trap rock macadam i o be 
built on either side of the tracks at a dista11cP of 
three feet from each outermost rail. Thi~ unques-
tionably waR understood as relating to both north 
and southbound tracks, the onfo·e wi.<lth of the bor-
ough. Then· would be absolutely no sense in pro~ 
yir1iug fojR character of pavement for threr feet be-
yond tho outermost rajl of the hacks specificall>· 
desc1~ibecl in the ordinance and eliminating- the sanw 
wHh respect io the north single track extending we. t 
of- Cmitre Street (C. p. 109, 1. 20). 

'l'he follo-\viug provj sion in .Secti011 8 .i r-i paTticnhl r-
1 :•: illmninating ( C. p. 109, 1. 27) : 

"(a) rrlie ~aid macadam pavement js to b(' 
'' coustmcted not le:;s than eight inche8 in depth 
'' to be sixteen feet wide and, where possible, to 
''be dividerl into strips eight feet in wjdth on 
'' each si<lc of said tracks.'' 

A proper construction of this lauguage ruqni red 
:-; trip: of macadam 011 botl1 sides of the tracks tlw 
entire ·width of the borough, which would include tl1,! 
old ~ingle north track. Any other interpretatio11 
would be illogical and nonsensical. Otherwise, it 
·would follow that there be strips eight feet wide 011 

each side of the southerly track, extending from 
Centre Street west, which would provide an im-
proved surface between the south track and the curb 
nucl for eight feet north of the north rail of tlw 
south track, which would extend over a portion of 
the old north single track and leave no improved 
r-:urface whatever between the north rail of the old 
Horth track and the curb. There is nothing in the 
language to indicate that such a distinction betwee11 
the old and new construction work was intended. 
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Soctiou 9, pre~cl'ibi11g a ::;ingle fare of five cents 
within the limits of the borough . and designating 
1 lie speed of the cars, 1mquestionably had reference 
to the entire system, including the old single track 
(U. p. 111, 1. 8). 

Section 10, respecting sprinkling, must be con-
strued as applying to ,all the tracks ( C. p. 111, 1. 15). 

Section 11 provided that daily s~rvice be main-
tained and required all cars entering the borough 
r rom tli(' west to run to the easternmost boundary 
( C. p. 111, 1. 21). 

All of these provisions must be construed as ap-
pl;:iug i.o the whole system, because no reason wha.t-
<'YCl' appean, for any other interpretation of or HP·· 
plica tj 011 to the words "tracks and rails." 

Section 16 provides that the provisions of the ordi-
rnrn('e, ~o far as they relate to the construction ai ~cl 
operation of such street railway and said rubble and 
macadam road, should not only be binding upon said 
Suburban, but upon its successors and assigns, and 
any other person or company operating thereunder 
('O. p. 112, 1. 33). 

Manifestly this provision is general and applies 
to the entire system used by the Suburban and r.an-
uot be limited to those tracks specifically deBcrihe<l 
thorei11 . 

The co11strnctio11 of Sec:tiou 6, for which we co11-
t e11 d, leads to a rational, logical and complete plan 
for a uniform pavement from curb to 1curb, including 
the space between the tracks and rails throughout 
the length of the borough. If the paving and r0-

pai_ring requirements specified in that ordinance are 
to be limited to both tracks east of Centre Street, 
aud only to the southbound track west of that high-
way, it would mean that the borough authorities and 
tho Subnrbau, when the 1900 ordinance was passed, 
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i n1emled that tlw improved pavement, coutemplai p1_1 
the.reby, would extend thu entire width of the tho~·-
nughfare, east of Centre Street, and only from t1H' 
~outll rail of the southerly track and tlw south curb 
of the street between thP rails a11cl three feet north 
of north rail of the south track, i11 that po,rtion of 
the highway west of: Centre Street. 

rrhis would leave practically the llOl'thern half ( f 
the highway extending west from Centre Street 
·without any improvement whatever aud without an>· 
paYing requirements, because the 1892 ordiuancc is 
Hilcnt in this respect. The 1900 ordinance is the 
onh· '!fficacjous piece of municipal legislatio1i ap-
pli~able to the si.tuatiou. Certainly, tlw nfonicipal 
authoritie~ would never have agreed to a couditio11 
of affain;, which would provide for a municipal im-
provement, amounting to nothing more or less than 
a piece of patch work. The whole purpose was to 
impose upon tho Suburban the respoHsibility of co-
operating with the municipality when tho latter im-
pro\-ed trio highway from curb to curb. :Yianif estly, 
this c-omprehends the inclusion of the north siug·lc 
track east of Centre Street. No other determina-
tion could be logically maintained. 

Furthermore, Section 6 of the ordinance requires 
1-hc paving to be done between the tracks and be-
t ween the rails. 'J~he words ''tracks'' and ''rails'' 
are hel'e used advisedly. '' Between the rails'' means 
the ~pace covered by the tracks. '' Between the 
tracks'' comprehends the space between the inner-
most rails of both the north and south tracks. There 
js nothing in this language to indicate that the same 
·was intended only to apply to both north nnd south 
tracks east of Centre Street. 
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Therefore: we eontoml, that if the defendant is 
liable at all for the paving Teqnirements contained in 
Section G of the 1900 ordinance, such responsibility 
vxtcnds to the entire space behveen the tracks and 
n1iJ,: and three fec,t outside of both the entire length 
{: [' the' highway. 

Below certain sper·i1ie conteutioni:; wer1e made as 
io tho validity of the 1900 ordinance insofar as it 
applied to the turnpike west of Centre Street. 

,.l1lrn :first one was that the ordinance attempted to 
:-: upplant the rights of the Camden Horse without 
the knowledge and consent of that company. 

Primarily, we contend that the Camden Horse 
po~ ·essed 110 rights west of Centre Street, with re-
:-,pect to a parallelling track, except those which 
might he exercised to lay down tracks under tho 
~upplemeut of 1872, subject to the consent of the 
nnmicipal authorities, as provided by srt:atutes abow 
refeued to. The applic.atiou of the Suburban Com-
pany, unquestionably, was in pursuance of the pos--
sessjou by it, as lessee, of such inchoate rights. Sec-
iion 1 of the Ge11eral Traction Act of 1893, Comp. 
Ntat. 5021, conferred upon the Suburban the power 
to entE:r upon any street upon which any street 
railway or any railroad operated as a street mil-
\HlY was constructed, with the consent of the owner 
of such railway o:r the person OT persons_ operating 
tlw sanrn and to make, construct, apply, maintain 
aml operate such milway, motors, C'ables, electrical 
or other devices and appliances and to construct 
lines of street 01· passenger railway; with the pro-
vision, however, that no such traction company 
should enter or use any strnet under color or by vir-
tue of Raid act for the extensio11 of construction of 
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new lines of railways or for thu operation thereof 
without the consent of the municipal body having 
control and ,operation of the municipal sfreets. 

,Sect.ion 16 of the same ac,t .conferred upon the Sub-
urban the right to lease the property and fran-
chises of the Camden Horse and thereafter to use 
and operate the franchises and property so leased. 

Furthermore, it is manifestly obvious from the 
proofs that the Camden Horse and the Suburban 
were in perfect harmony and accord vnth relation 
to the adoption of the 1900 ordinance and the repeal 
of the ordinance of 1896. There is absolutely no 
foundation for the claim that by the former ordi-
nance the Suburban Company attempted, without 
the knowledge of the Camden Horse, to abrogate the 
rights o-f the ]atter in the street west of Centre 
Street. 

The second one was that the Suburhan could not 
obtain or accept an ordinance to construct a street 
railway on the turnpike west of Centre Street be-
cause it did not have the consent of the turnpike 
company to construct a street railway on that part 
of the turnpike. 

The obvious answer to this ,claim is t:ha.t the Sub-
urban was acting· for and on behalf of the Camden 
Horse in making the application, as was contem-
plated by the lease. Whatever rights were pos-
sessed by the Camden Ho-rse under the consent of 
the turnpike company given in 1896, about the time 
of the adoption of the 1896 ordinance, passed to 
the Suburban and were exercira.ble by it under the 
lease. Any consent from the turnpike company 
which was required by the Snburhan to construct 
the additional track west of Centre Street existed 
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hy virhH' of tlw agn·emeut with the i urupikP o[ 
1896, which expressly referred to the said additio11al 
track. ,-rhi~ right pa~se<l to the Suburban by the 
term~ of the lease. Of course, neither the Camden 
Hors(' nor tlw Suburbau could e4Tercise the right 
conferred by the tum pike without the consent of 
tho municipal authorities. 

H seems to ns that the enforcement of tho ordi-
na1tce cannot be resisted by thl' Suburban eve11 if 
th<.' turnpike company had not, at the time of thl' 
passage of the ordinance, conferred a valid right 011 

either the Camd011 Horse or the Suburban to l>uild 
a 1ine. That was a matter with which the munici-
pality had nothing to do. The consent from the 
hnupike company might veTy properly bo obfainecl 
a Ltrr the pa~sngc of tlw ol'Clinancc. 

rrho tihird om· was that because the lea~e to the 
Suburba11 contained a p1·ovisi011 that all double 
tracking of the lessor i:ihoul<l be done at the expense 
of the lessee and under the rights of the lessor and 
hetolll(' the property of the lessor, which expressly 
precluded the Subur·ban Company from acquiring 
any right to construct a street railway on the turn-
pike wPst of Centre Street. 

It seems to us that there is nothing in this hrn-
guage, uor of any other provision of the lease, which 
would prevent tho Suburban fro1~1 making the ap-
plieatio11 to build a single track west of Centre 
Sfrcct under the conditions as above recited, in view 
ol: tho provision thereof that all work shall be done 
at tho expense of the Suburban. The lease expressly 
provided that the Suburban should be obliged to 
comply with all paving obligations. Of course, as 
l>otween the Suburban and the Camden Horse any 
,rnrk constructed under the ordinance would event.:. 



ually inure to the benefit of the Camden Horse under 
the reversionary dause of the lease. This also is a 
matter with which the municipality is not concerned 
and of which, according to the proofs, jt had no 
knowledge. 

Furthermore, there was no obligation imposed 
upon the municipality, when the application of the 
Suburban was made, for the rights subsequently 
conferred under the ordinance of 1900, to make any 
investigation whatever as to the status and authority 
of the Suburban to carry into effect the powers ap-
plied therefor. If the Suburban applied for rights 
·which, aecording to the lease with the Camden Horse, 
it had no authority to exercise, it cannot take ad-
vantage of its own wrong. It does not now lie in 
the mouth of the Suburban to deny the validity of 
the ordinance granted upon its applica+io1i, iH viow 
of the fact t 1~ at it applied for t11e rights s11b 'equentl:; 
granted. The municipality was not obliged to take 
notice of the right of the Suburban to exercise t1 e 
pr:vileges for which it applied. 

The fourth referred to the Ftatute pas~cd in 1891 
(Comp. Stat. 5008, Sec. 56), wh=ch provides that 

"in no case sl,all such pro,,30~0:-l row1 ( a nrw 
"street ra~lway) be allowed upon any portion 
"of a street or avenue where a road js now :::011-
,' structed and operated.'' 

The Act of 1891, referred to in this objection, ap-
plies to street railways incorporated under any gen-
eral law of New Jersey. The only general act to 
which such provision was applicable is '' An act to 
provide for the incorporation of street railway com-
panies and to regulate the same," passed in 1886, P. 
L. 185. 
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lJI the iir~t place it would seem that the act of 
J · DI would apply only to c·orporations organized un-
<1er ~uch act. The Ge11eral Traction Act, under which 
th;\ 8uburba1t was incorporated, was passed in 1893. 
:x o ~uch limit·ation o .. /ists jn the traotion act and we 
insist that ill tho absence of such limitation a gen-
nal anthority to constrnct would be an implied re-
j)<'aJcr of the limifat1io11 ~ct forth in the prior stat-
ute. 

-~'If a11ifc:-:tl~· a1so, the provisi011 of the 1891 act wi:ls 
1101 internJ,d to apply to the situatio11 here present 
The Subm·ba11, under the lease of the Camden Ho1·sc 
and the provisions of the Tra;cition Act, had the right 
fo exercise the franchise~; of the former and enter 
upon any highway ill which the Camden Horse pos-
~l'Sf-.;ed 1-jghts, either 1e6·islabvc or by ordinance; sub-
jt•d1 of cour~e respecting ne,v constructioJl to the 
coiu:;crnt of thC' municipality. Undoubtedly, the pro-
Yi ;-;io11 referred to in tho Act of 1891 was intended 
to apply to competing companies so as to prevent 
t !11' C'll'rnmboring of public highways ·with au un-
ill'eessar.,· mnnbm· of tracks. 

We furtlleT urge, as a fuudameutal questiou to the 
snfticie11e:- of lrny of the four objections to the valid-
ity of the 1900 ordinance, tho general doctrine of 
(',,toppel which ·will be discussed and supported by 
c·usc: licrcafter referred to. 

Reganling the couteutiou that the 1900 ordinance 
,\'HS illegal so far as it conferred any right or im-
posed any liability 011 the comp.any west of Centre 

· Street, it should be borne in mind primarily, as a 
reasonable presumption, that the parties intended 
to make a valid contract and it is incumbent upon 
the• defendant to establish such circumstances as 
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would warrant a contrary constructiolJ. lu an)· event 
it is perfe:citly manifost that sueh principle of law i:4 
Hot pertinent to thi~ discnssi011, for the follmv111g 
reasons: 

rrhc prov1s10ns of tho ordina1rne relating 
10 that portion of the highway ,vest of Centi e Sfrrct 
arr not 11,ltra vires. 

Second: It is utterly impossible to separate such 
provisions from the genera] regulations contained 
in th0 ordinance respecting tho entire highway, and 
furthermore the doctrir10 of ostoppel mnst nece~-
sarHy apply. 

'rile lin;;t reason hen· assiguell will be discussed 
liPreafter under the general head of tho jurisclictio11 
of the borough over t!he turnpike road. 

Ro far as the second reason js concerned, in sup-
port of our rontention that the,re is no practicable 
or reasonable method b>· which the provisions of thr 
1900 ordinance, relating to the operation of the high-
way ·west of Centi e Street can be severed from the 
<•ntiro highwa>- or at le,ast that sectio11 cast of Centre 
8treet, wr 1·epeat what has already bern ~ai.rl 011 
thjs subject. 

ff we are right in our contention that neither thr 
Camden HorRc nor the Suburba11, as lessee, nftr1· 
1900 could h'aYo constructed tho parallelljng lirn1 and 
operated tho same by wires and poleR installed in 
foe street, without the consenrt of the municipality, 
if-; it not a fair inference that such grant would 
not have been made by the borough without thr 
incorporation of all of the stipulatjons and eon-
ditions contained in the ordinance coYcring the en-
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f re h.;__ghway v? It is also reasonable to assume that 
the borough would not have conferred the right to 
build a double track east of Centre Street unless tho 
Camden & Suburban agreed to -construct a second 
track wes,t of Centre Street. It must be remembered 
that the railway ran from Merchantville to Camden, 
and that portion of the highway upon which the 
second tra.ck was built, under a provision which the 
defenc,ant now claims to be illegal, was located be-
tween Centre Street and Camden. It would have 
been utterly impracticable, both from the standpoint 
of the borough and the Suburban, to have provided 
for a double track east of Centre Street without also 
providing for the continuation thereof toward Cam-
den parallelling the existing track west of that high-
way. The ordinance was a consummation of an add 
·justment and rearrangement of the entire traction 
~'ituation in Merchantville, based upon the applica-
tion of the Suburban as an entire, definite and com-
prehensive sicG:ieme. 

Furthermore, the particular track which is the 
subject-matter of objection, so far as the defense of 
ult ,·a vfres is concerned, is described in the ordinance 
as part of the double track which the Su'burban was 
permitted to construct east of Centre Street under 
the terms of the ordinance. 

The objecit of the borough was to have a paved 
'highway the entire length and breadth thereof. It 
is most reasonable to assume that no rights in the 
highway east of Centre Street would have been 
granted if the ground of objection now made on 
part of the Suburban as to the west thereof had been 
disclosed. Obviously the provisions respecting the 
several portions of the highway cannot be disre-
garded and separated. The testimony and minutes 
show that tho ordinance was adopted after full and 
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comprehensive discussim1 and consideration and 
Nlch particular section of the ordinance was passed 
npon. There was no pretense or intimation on tho 
pm·t of the ,Suburban that its application for rights 
\Vest of Centre Str·eet was unnecessary and that tho 
grant therMf would be illegal. If it had been dis-
d osed to the borough authorities that the Suburban 
would attempt to repudiate its paving ob1igationr-: 
west of CentrP Str-eet, unquestionably no rig·hts ill 
th~ highway east thereof would have been give11 . 

. _The question of m~toppel will be discuRsed hereafter. 

· The Step,s Taken by the Borough to Enforce the 
Paving Obligation Contained in the 1900 O~dinance, 
as Supplemented by the Agreement of N'ovember 15, 
1915, Were Legally Sufficient to Charge Up-on the 
Public Service RaHway Company Liability for the 
Expense Incurred. 

It might not be inappropriate to hero suggest thut 
this question, while raised at tho trial, wm: not sei 
up in the a11s~ver, and the record shows au a.dmi~sion 
nf counsel that the only defenses relied upon wore 
those specifically plea:ded (C. p. 31, 1. 26; p. 32, 1. 1). 
"B-,nrthermorc, the Public Service was fully advised 
of the methods proposed to be adopted b)~ the bo1·-
ongh, to cooperate with the county in the improvr-
ment of t1w entire width of the highw,ay nnd of tlw 
p ur pose to impose upon i.t the cost of that portion 
thereof, a8 contemplated by the 1900 ordinance (set' 
testimony of McAllister, C. p. 89, et sP-q. and of Ber-
ry, 0. p. 81, ct seq.). 

It js true that after the plans and specifications 
of the proposed improvement had bee11 served upon 
the Suburban and the Pnblic Service, the former 
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(1ifclaimed any responsibility because all obligations 
in this respec~ had been assumed by the latter under 
i tr: :1grecment to operate. 

It is also true that after the ·proposals had been 
invibd and bids received and the Public Service 
had been notified of the purpose of the borough to 
n ter into a contract with the lowest bidder for that 
r;oi'tion of tho work for which, it w~s contended, the 
Public Service was liable under the t erms of the or-
dinance, namely, between the tracks and rails and 
throe feet on the outside of both, the Public Service, 
<m .April 5, 1916, served a notice, which is marked 
""IDxh:bit Dl" (C. p. 147). 

_'17hi.s notice was given in response to a- notice sent 
11y the borough ( C. p. 146). 

It ·will be observed that no protest was made r e-
specting the method pursued by the borough in hav-
1ng the ·work doue, but the disclaimer was to the 
effect that the company was not liable to do the pav-
ing 01· pay tho cost thereof as claimed by the bor-
o ngh, on the highway. This i s entirely consistent 
y?ith the attitude of the Public Service from the be-
gj11n111g, that the paving obligation contained in the 
6th Section of the 1900 ordinance wa.s limited to 
that portion of the highway east of Centre Street, 
and had nothing whatever to do with the remaining 
portion of the highway. 

We contend, not only is the Public Service pre-
cluded from raising the def'ense that the steps taken 
by the boroug~h to impose liability were insufficient 
and it cannot be considered because it is not pleaded, 
but also that the Public Service is now estopped be-
cause it was always fully informed of the steps about 
to be taken and it was incumbent upon it to spe,ci:fical-
ly direct the borough's attention to any objection as 
to the method pursued. 

This, of necessity, must be so for two reas,ons. 
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First: The protest itself is limited to n ~tate-
ment that the objection is based upon its non-lia-
bility to do the paving or pay the cost thereof, and 
not to the methods being adopted to cm'ry ~aid pm-
pose. into effect, and 

,Secondly: That even ii the said notice is to be 
given the force ascribed to it by tho Public Service, 
the latter was obliged to do something more to make 
the protest effectual. 
· It was held by Chancellor Howell in the case of 

Smith vs. Spen-cer, 81 Eq. 389, with relation to the 
violation of a building restriction, as follows at 393: 

''Complainants cannot, in a situation like this, 
''protect their rights by claiming such rig·hts, 
''however persistently, by me-re correspondence. 
'' Legal proceedings must be taken before there 
"has been a serious expenditure of money. 
''They waited until the defendant's building 
''was half finished and not until then did they 
"seek the relief which they should have sought 
'

4 a,s soon as they had ascertained the facts. On 
'' this branch of the case, I must hold that the 
"defendantis an~ g11ilty of laclws." 

It would seem, therefore, that the Public Service, 
_having served notice upon the borough of its claim 
{hat it was not liable to do the paving, or pay the 
cost thereof, as claimed by the latter, without pro-
testing against the steps being taken by the bor-
ough to impose such liability, cannot be heard to 
object, at the present time, that the methods pur-
sued were not those contemplated by the 1900 ordi-
nance; pa.rticularly in view of the fact that such de-
fense ha.s never been pleaded. 



58 Brief of Plainti.ff.,.ResJ)onr(eni 

HowPwr, it i~ pel'fectl~· manifest from the evj-
clenco taken, that the methods pursued and adopt¢d 
by the borough, in conjunction with the cot-inty. aµ-
i ho-ritj e:s, for tlw improvement of tlw highway fr'om 
c·urb to cm b, ,vor.o brought to the attention of tb.:e of-
ficers of the Public Service and approved by thein, 
as tho moRt fcasihl0 plan fo_r cafryirig out the en-
tire project. 

>Jo step was taken in tlw 111:atter, from sbut to 
finish, without the same being brought _to the atten-
tion of Mr. Burleigh, or the other officers of the P~b-
lie Serv1cB, and this not only applies fo ,,i-hat occtj~·r·ed 
immediately before and after the e~ecution ·Qr tho 
n.greement of November 15, 1915, but to the p,ro~eed-
ings initiated hy borough council with reference ·to 
the actual i-mproveme11L At no time and under no 
circumstances did tlw Public -SerYice ever protef-t 
,1s to tl1P nsc of these methods, until thr case wa~ 
tried and then the point "\'V•R•S raised without lwing 
sd up in the pleadingR. 

rrhc ~i,tuation witli rcfo1:e11c0 to thr._ pos:sibility of 
c•11forcinp; tlw paYi11g obligations, eontaine<l in flw 
orclinm.1C{' of 1900, is :omC''\"\~hat unique. 

When tlw ordinance was passed, Maple Avenue 
wns a turnpike road upou ,vhich toll was chai·ged 
and the turnpike company had jurisdiction .and con-
trol of the road to such an extent that it was neces-
sary for tlw Cn.mde11 Ho1'1se and the Suburban to en-
ter into agreements with the turnpike company bP-
.forr the track· could be laid. As long as the hig"h-
~vajr co11tinued as a turnpike, there was 110 practfo-
ablo way by which the paving obligrutions could be en-
forced agai1rnt tlw Suburban, or its succe_ssors. The 
eonditiou, to ·wit: That 1thr remaining sections of thr 
roacl, exclusive of those required to be paved orig-
inally l):· tlw Snhnrban should be payed under t.he 
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direction and expense of tho borough from curb in 
curb~ as a pmc:tical proposition eoul<l neYer he ful -
filled. 

To enforce the paving obligation, the municipality 
would be obliged~ -at its own expense, to pave tho sur-
face of the highway within the control of the turn-
pike company. This it would never do. An improYc-
ment by the turnpike company would not be a ful-
fillment of the condition. Consequently, the concli -
tton imposed by the ordinace could never be, liter-
ally carried into effect, as long a the turnpike eon-
tinued. , _ _ _ 

Probably this was the joker which thP municipal 
authorities never comprehended or discovered, un -
til it came to determine the means by ,vhich thL' 
·abominable conditio.ns existing in the highway coul<l 
be ended. As a start, fo correct the situation, the 
borough authorities requested the county to acquiJ-(' 
the turnpike so that it might heeome a county- road 
and thus one step forward svould be tak011 townnl 
the improvement thereof ( C. pp. 143-4-). 

Consequently, in 1913, at the request of the bor-
ough the county took over the l'oad from the turn-
pike company and it became one of the roads of the 
county. While an advance had heeu made i 11 th<' 
right direction, ,still the situation which would create 
an obligation on the part of the Suburban to perform 
the paving obligation could not be created. lf the 
,county did the work, the improvement would not bP 
at the expense of or under the direction of the bor-
ough, from curb to curb. ·without the consent of 
of the county, the borough could not do the work. 
As a municipal pro:blem, therefore, it could not be 
~xpected that the borough should incur this expensl' 
on a road over which it had 110 jurisdietio11. Fm-
thermore, n contributioH f r1nn l hp sb-1te coulrl not 
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lw if tlw hol'ough did the work ex-Olusively, 
becansp at that time, so far a~ we have been able to 
ascertain, tb(~rc was no method by which f3tate aid 
could be obtainecl f01' the constrnrtion of roads by 
mi>' muuicipalit~· other than the county. 

So the borough was ag1ain blocked in having the 
highway improved. This was the ,condi,tion of af-
i'nirs at the time negotiations wero resumed betwee11 
:\fr. Burleigh and the municipality, acting in con-
juncti011 with the count>· authorities, and, in order 
to bring the -c:iounty in line and arrive at some definite 
underntanding betwecm the two municipalities, so 
that the propo~·dtion might b0 pnt in concrete form 
for approval by the respective parties, the horough 
c·ou11cil, 011 ,Tmw 3, 1914, pa.ssccl a r<:solution declar-
ing that it -was thr sen~P of tho borough, that Maple 
AYenue, from borough line to borough line, should 
br improwcl a11d that the borough woul_d agree to 
pay for n five foot stri,p and also 10% of such por-
ti011 as -would be constructed h>- the ~ta.to and county 
( 0. p. 125, 1. 20). 

'rhc11 follo\~/N1 cone ponde1tcc between Mr. Bur-
lcigli and the nnmicipal offi,cers, which ref erred to 
tho yarious paving obligations imposed upon the 
Public Service. 'rho -first is a letter dated July 14, 
1914 ( C. p. 126), written by Mr. Burleigh to the 
mayor; the . ·econcl is a letter written by the borough 
cle.rk to Mr. Burleigh ( C. p. 128). Tho latter con-
tains a 1·equest to lnww what the attitude of the Pub-
lic Sei~Yicr would ho in case the improvement be 
made. !vlr. Burleigh replied to this communication 
on October 26, 1914 (C. p. 129), s,t,ating that tho Pub-
lic Se•rvice was under no obligation to reipavr west 
of Centre Street but. that it was obliged to repave 
east of that highway. rrhe following sentence is par-
ticularly jnteresting: 
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'' I apprehend tliere ·wjll lw 110 tliffi(;uHy i11 
··having our company agree to permit the bor-
" ough to do the work, which the company ·wou]d 
"be obliged to do and pay to the- borough t1w 
'· cost thereof. rrhis, of course, would be sub-
'• ject to detailed negotiations. Then, js, at pres-
•' e11t, a Yery great money stringency, ,vhich may 
'' bl· eveu worse next year, t;o that any contem-
' 'µlated improvements for that time must, of 
'' course, be subject to conditions at t1rnt timr. '' 

The ,iext appear~ to be a written by Nf r. 
Burleigh to the clerk, dated November 6, 1914 (C. p . 
130), with which »fr. Burleigh sends a report from 
the eHgiueer of the fmuchise bureau showing the 
c1ifferent paving obligations of the Oarndeu I-fo1..,·r 
aud the Subutba11 ( C. p. 131) . 

rrhe following paragraph contained i11 this letter 
is suggestive of the arrangement which was 
quently incorporated in the agreement of .1' 1 oyorn-
ber 15, 1915 : 

"In connection with the inquiry of his Honor, 
'' tho mayor, as to the f e-ature of Section G of 
"the 1900 ordinance, refeni11g to the paving 
"being done at the expensp of the borough, yon 
'' are advised that no advantage will be take11 
"by thiH company by reason of the division of 
'' >-our expense --with the county ancl stafc.'' 

U1t ::Hay 7, 1915, the borough adopted a resolution 
( C. p. 130, 1. 36), reciting that the •stone road com-
mitt€e of tho freeholders had signified their intei1-
tion to recommend to the board tho impro\-ement of 
the turnpike and that the committee had asked tlw 
bornugh the kind of road desired and what acticm 
the borough would tiako regardjng the improsrem011i 
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:Ulll pn d of Uw expense tho borough would bear. 
'1'1w resolution then described the character of the 
rnad desired and contained an agreement on the p,art 
o I' tlw 'bol'ough to pay 10% of the construction of 
illl~ jmprovecl road, si .,~teen feet in width, to be con-
~tnwtel1 by th~ statp and county and also to pay the 
halmlCl' of the cost of such additional paving· neces-
:-;nry io euny f:aicl pavement from curb to curb, as 
i ,,; 11ot eontributed by the state or county, and by the 
Pnblje Seni<.:c Railway Company. The county to 
,1~~ig;1i to th(; borough all rights in the road obtained 
frorn tlH: t urnpikr company and that the pavement 
sl10nld be ton·'truetcd under the dirHction of the 
borough cmgiueer, acting in conjunction with the 
eoirnty engineer and state inspector, and that upon 
UH' complctiou of the improvement, the borough 
would agree to take over from the county said im-
pro n~d road and thereaftel' maintain i1t as a street 
of the borough ( C. p. 133). 

On May 12th, 1915, a resolution wa·s adopted, mod-
ifying and changing some of the mino-r details with 
reference to the resolution passed the preceding· 
week (C. p. 135). 

Tho next step i11 the negotiations was .a. report 
made June 7, 1915, by the stone road committee to 
the Boarcl of Freeholders, in which it was recited 
that the county engineer had plans prepared for 
improving the turnpike, which had been submitted 
to the borough autho-rities, who insisted upon the 
bituminous surf.ace instead of Belgi:an block ( C. p. 
I&/ ) . 

Presented with the repo1·t was a copy of the reso-
lution of borough council of May 7th, as amended 
11:ay 12th ( C. p. 135). 

The Board of Freeholders then resolved t-o accept 
i. hr proposition of the borough, so far as it applied 
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to that porfo)l] of the road in l\forchmitville, but nc-
1jim ,rn:-: defoncd until t1w borougl1 could furni:-'11 
t Jic, nPCl'S ary prnfilc~ and plans, showing their n)-
Yi~l'd grades, a· et up jll the resolution abow r<)-
f c•rred to. This meeti11g of the freeholrler~ occurred 
on tlw 9th of June, 1.915 ( C. p. I I J ) . 

Later, ::\fr. B~ny, as solicitor of the bornugh, took 
np 11egoti'atio11s with 1·espeet to the details of haY-
ing the improvement carried into effect, nnd on Au--
gu~t 18, 1915, he wrote a letter to "Mr. Burleigh rc-
fonjug to the prior conesponde11ce, in which the 
ntte111jou of .:\lr. Burleigh wa,: directed to the frau-
cliise of 1892 and the ordinance adopted in 1896. At-
tentioll is also <lirected to the repeal of the latte1· 
ordinance, when the franchise ordinance of 1900 to 
the Suburban wa~ adopted. ::\fr. Be·rry refers to 
1he fact that iu maintaining tho paving obligations, 
eoutained in Sections 6 and 8 of tirn latter ordinance, 
HO distinction waf-i made between tho new tracks 
authorized and the old track existing, but under 
such paving oblig,ations, which referred only to such 
tracks, the Suburban had paved with rubble between 
the rails and between the tracks and on three feet 
ouhdde thereof, for the whole length of Maple Aw-
nue within the borough m1d did lay a llilacadam 
paYement 011 each side of each track the whole length 
of the borough. Y[r. Be-rry then makes this state-
mcmt (C. p. 136): 

'' I feel this si·tuatiou hias bee11 overlooked bY 
'' .mu in your correspondence, because it seem·s 
'·tome fo be entirely inconsistent to no,v fake ,a 
''position with regard to a subsequent paving o·b-

. '' ligation, which was not taken by your compan>" 
'' at the time the ordinance in question was 
''passed or the provisions first put in force. 
"This seems so obvfous to me that I am fr1-



b4 Jhiej t'/ .t>!ainlijf-llespondent 

'' clined 1 o think that the oxac.t .3ituatiou exist-
'' ing at the time tho ordinance of 1900 was 
·'passed and the precise terms thereof cannot 
''have beeu properly called to your attention 
''I trust ..7011 wm again take the matter up and 
'' advise me whether or not you do not agree 
'' ·wHli my e011Strncti011 of yom· obligations.'' 

r_t~o thiH letter, Mr. Burleigh replied August 30, 
1915, as follo-ws (C. p. 110): 

'' 1 am familiar with the ordinance to which 
"you refer, but you have confused Oamden 
'' Horse Railroad Company with Camden & Sub-
'' urba11 Railway Company. The railroad from 
'' tho westerly limits of the borough to Centre 
'' Street, both tracks, belong to the Camden 
'' Horse Railroiad Company and is subject to 
'·the obligatjoHs of that company." 

After the receipt of the letter liast mentioned, ne-
gotiations w0re again resumed and Messrs. Burleigh 
and Berry had a conference in Oamden at which 
the entire situation was discusse1d (0. p. 82) and, as 
a result thereof, a meeting w:as iarranged in Newark 
between Mr. Berry and Mr. McAllister, the mayor 
of the borough, and Mr. Burleigh, Mr. Bergen and 
Judge Amnstrong, representing the Public Service 
( C. p. 82). This interview resulted in the supple-
meutal agreement of November 15, 1915, and the 
same was presented to the borough later and by 
resolution adopted and the mayor and borough 
clerk authorized to execute the same on behalf of 
the latter. Predieated upon the adjustment agreed 
upon, the borough prepared plans and specifications 
for the prosecution of the work for which tpe Pub-
Fe Service w,as. obligated under the ordinance of 
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1900, to wit: between the tracks and rails and three 
feet each side thereof (0. p. 141). 

On December 30, 1915, the Board of Freeholders 
took approrpriate action with reference to the ad-
justment betwe.en the borough and the Public Ser-
vice, and on that day the road committee presented 
to the bo1ard, for consideration and action, ,eertain 
:resolutions which recited that the borough had sub-
mitted a copy of the agreement of November 15, 
1915. "Whereupon, the former resolution for adop-
tion of plans, as prepared by the county engineer, 
was rescinded and new plans and specifications pre--
pared by the borough and county engineers were 
adopted and the county engineer directed to pre-
sent the same to the state commissioner of public 
rnads for his approval after which he was author-
ized to invite proposals for construction ( 0. p. 

I b J ). 
The situation, therefore, at this time, was that 

the county was to contract for all of the work on 
the highway, except between the tracks and rails 
and three f.eet eiach side. The county was to receive 
the state aid and the hmough was· to pay 10 % of 
the contract price and take over the road when 
finished and maintain it as a borough highway. T'he 
borough was to bem· the expense of all the rest of 
the road, except that portion for which the Public 
,Service was liable under its paving obligiations. In 
other words, the county and state were to build six-
teen feet of road, of which the _b.orough was to con-
tribute 10% of the cost. The borough was to do all 
the rest of the work and take a chance of being re-
paid by the defendant. This is the precise method 
which was agreed upon by Mr. Be-rry and the mayor, 
representing the borough, Judge Armstrong, M1·. 
Burleigh and Mr. Ber-gen, representing the Public 
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SPrvice, and it w1as the ex1act plau which was coY-
nP<l h? thL agreement of November 15, 1915 (C. p. 
114). 

Su'bsequeutly, the plaus and specifications for the 
c·tnrntructjo1i of that portion of the highway, included 
tll the alleged repaving requirements, were preparNl 
li~~ the borough engineer a11d submitted to the Pub-
1ie Service, with t,he request that it do the work with-
in sixi;: days, a·s required by the ordinance of 1900. 
l\oi-jcc ,\·as also given that unless the work was done 
1 l1e borough would undertake the same at the ex-
wmse of the Public Service. The latter dedined 
which action was entirely iu accord with the letter 
ol' Mr. BUTleigh writte11 Octo·ber 26, 1914, in which 
lit\ ::-:tated (C. p. 129): 

'' 1 apprehend there will be no difficulty in 
'' having our company agree to permit the bo1·-
'' ough to do the ·work, which the company would 
"be required to do and pay to tho borough the 
'' cost thereof. This, of course, would be sn'b-
' ':jcd to detailed 11eg'otiiation.'' 

Bidt' ,nffc then invited by the bol'Ough aud the 
l) u blic Service ag1ain uotified, ,after tho bids were re-
C'.l1i ved, that unles·s it did the work the 1borough pro-
posed to enter into the contmct to have the work 
done at jts expense. There being no protest, ex-
C'rpt the contention that it was not -liable to do thC' 
pr.rving or pay tihe cost thereof, as clairned by the 
bomugh, shown by the letter written by the Public 
S0rvice, dated April 15, 1916, the borough then pro-
ceeded to enter into the contract, the work was fin-
ished and suit brought to rec-over the amount ex-
pended. In the meantime the Public Service paid 
tho cost for that po1~tion of the highw1ay e·ast of 
Ce11tre Street. · 
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The contention was urgeq belov1 by the Public Srr 
vice, that the borough cannot Tocover because thci 
street w:as not paved from curb to curb, under the 
direction and at the expense of the borough; in 
other words, the borough cannot recover because ii-
did not contract for the entire width of the street 
and receive contributions toward the expense there-
of from the county and state. Obviously the Public 
Service is again aitternpting to take advanfoge of 
the joker which was inserted in the 1900 ordinance, 
which was evidently placed there for _the purpose of 
making it well nigh impossible for the technic1al con-
ditions to be fulfilled. This claim is made despite 
all the negotiations by corre,spondence and person-
al communication between the parties, which, by the 
way, are not disputed, and the express terms of the 
modifying agreement of 1915. It comes with mighty 
poor grace from the Public Service, after all of th '3S0 
negotiations, and the making of the agTeement of No-
yember, 1915, to interpose a defense based upon a 
literal construotion of the words of Sec,t.ion 6 of 
the 1900 ordinance, when everybody admits the ef-
fort to deviate from the ex(act terms thereof, and 
tlia)t the agreement of 1915 was intended to accom-
plish that purpose. 

The circumstanoes and situation at the time of the 
making of the agreement of 1915, to be considered 
as bearing upon what the parties thereto intended, 
are as follows : 

Maple Avenue was a county r01ad. 
The necessity of improvement was urgent and Mr. 

Burleigh, representing the railway company, as well 
as the property owners, were all anxious to have 
this work done, but in strict accordance with exist-• 
ing paving obligations. 
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~\for-chantville itself could not compl: with the 
term~ of the ()T<lirrance of 1900 for two reasons: 

A. It hiad 110 jurisdiction over the road. 

B. Inabjlity to finance the whole pro;ject. 

'l'lw borough official:-; we1·e in constaut comnmHi-
eation wi1h Mr. Burleigh and were urging the Board 
of JTrceholders to start the improvement. 

-::\fianifestly, the initi•ativ,e was taken by the bor-
ough offici1als ·with tho cOOJ)Ernation of Mr. BurleiglL 

State ttid could uot be obtained except through thc1 

<·cmnty and the borough ,vat:\ wjlling to bear the ex-
}H--•n sc not nssumecl by the county and state, and 
t :iki,• the chance of enforcing the paving obligations 
of the Public RerYice ·wlmtever they might turn out 
to be. 

rl1lu~ count:, would not undertake the paving be-
l'i\repn tracks a11d the sp1ace outside, which wias im-
110:.:p(l upon the Suburban b:~ the 1900 ordilflance. 

] 1 i11c1l1y, i11 J/Iay, 1915, county and boroug·h came 
io a11 understaucliug regarding details of having tht 
,vork (lom! aud county agreed, with state aid, to pave 
16 ft. and borough agreed to be:ai· 10% of this ex-
1>c~11se and also the expense of the balm1ce of the 
paveme11t from curb to curb, including that po-r,tion 
which wa8 assumed io be imposed up-on the Subur-
ban, if it could not be collected. 

Uounty had aecepited this proposition and the 
p1airn aml details of the work had been preP'ared. 

No other method could be pnrsued to have tlw 
road built ·with county ,and state aid and even if thm; 
nceomplished, the paving obligation of the Public 
Service .could not be enforced wi·thont 1a modifica-tio11 
of the 1900 ordinance. 
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rrhis was the situation immediately prior to the 
conference in Ne,v,ark on November 15, 1915. 

The agreement made tha;t day was intended to 
apply to the conditions as they then existed and to 
effectually carry out the contempl,ated p1an of im-
provement but without relieving- the Public Service 
from the paving dblig.ationR confained -in the 1900 
ordinance. 

The Agreement Did Accomplish the Object Which 
Ev~rybody Identified Vlith the Transaction Contem-
plated. 

Undoubtedly, tho agreement .of 1915 is not inco11-
sistent with the daim of the pl1aintiff that the terms 
thereof arr sufficient to effectuate the manifest pur-
pose of all concerned. 

rrhe plaintiff's right of action in thi8 case depends 
11pon the oontr,act existing pursuant to the ordi-
mmco of 1900 and tJ1e agreement of 1915. Unques•-
t iona'bly the Public Service fracl the power to co11-
tract, in accordance with the terms of the ordinance 
nnd ,agremnent. It is m1anifest also that it cannot 
now question the power of the borough to make tlw 
contract of 1915, because the same has been acted 
npon .and it cannot nmv set UT) the defrnse of uUra 
dres. 

rp11e obligation to pay a por.ti011 of the expense o-f 
improvement under the ordinance of 1900, becmnP 
fixed when the street was paved from curb to eurb, 
nnder the conditions as :,et forth in s:aid ordinanoe. 

This oblig1a.tion became effectual when the street 
was paved from curb to curb, reg1ardless of the man-
Her in which it was accomplished, if the agreement 
of 1915 is to be construed to cover the situation f'he11 
(1xisting. 
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· l rader the ordinance, as modified by the agree-
:· ·,1t of 1915, the paving obligation became enfore.e-

able when the street was improved from curb to 
curb. This was the manifest purpose of the agree-
ment of 1915. · 

It was no concern of the Public Serviee what 
meia11s wore employed to car ry out this object. The 
agreement expressly provided that when the paving 
was completed, it was deemed to have been done in 
-acc-or<lance with. the requirements of the 1900 ordi-
nance. 

The boroug11 having no jurisdiction over the turn-
pik:0, be~a.use it then was a county road, any ordi-
nance for paving of the entire street would be in-
effectual. This ·was the situation the agreement was 
intended to correct and cover. 

Tho mrtont of the paving requirements was fixed by 
tho 1900 ordinance and no attempt was made by the 
1915 agreement to alter or in any way modify the 
contractual obligations between the parties respect-
ing the rnme. The effect of the 1915 agreement was to 
provide a means for enforcing such paving obliga-
tio:ns as existed pursuant to the 1900 ordinanc.e, 
:wh2nevcr the street was paved from curb to curb. 

Manifestly, the conditions agreed upon by the par-
ti.os, upon which the paving obligation contained in 
the ordinan-ce of 1900 would beeome enforceable, 
have all been fulfilled. 

In the 1agreement of 1915, i t is recited that the 
borough proposes to have Maple Avenue, through-
out its entire length, paved with an improved pave-
ment, having the assistance therein of the state and 
the county, which both make appropriations toward 
the same and over which they have certain super-
y·isio11. 
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'l1he borough made no engagement to do this ·work 
hv its contract, and there is nothing in the agreement 
i; irnHeate that such purpose was evm· thought of. 

~rho very object of making tho agreement indicates 
that it was never intended that it would do the work 
itself,. independently m1d exclusively of the county 
nnd state. 

It i$ manifest that the language indicate:,; tha.t the 
parties intenrl:ed to do precisely wha1:·was (~ventually 
clone. 

The word "assistance" is certainly 8uscepti'ble of 
the construction that the state and county were to 
provide, ·by •eontract taken in the name of one or 
both, for having certain port1ions of the wo.rk done. 

This i~ the most natural interpretation to he pnt 
npon the language, in view of tlw fact that the par-
ti eR did not con'templ1ate assistance in any other wa.,·, 
hecauRe, by law, the state and county could not con-
tribute a1ny portion of the expense incurred solely 
by the borough. 

The same reason applies to the use of th() word 
·',appropriations'' and the only reasonable intet-
pretation to br •put upon this langu~ge is that tho 
moneys expended by the county and state would he 
under contriacts made by the county, in its namr, 
for some portion of the highway. 

Any appmpri:ation made by the stiate and county 
c·ould not be devioted fo reimburse the borou~h on a 
C'Ontract made in it's name. 

rrl1e Ramo situation applies to the provision reln-
tiYe to supervision. The-re would be no aut'horitY 
in law for the county or state to par,tici.pate, hy Sl{-
1wrvisi011, in the perfonnance of n con-tr.act made bY 
the borough in its own name. · 

'rhe ~anguage of the agreement cle·arly indicates 
nn intention on the part of the Puhlic Service to haYe 
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the paving obligations, set forth in the ordina,nce of 
1900, enforced against it without reg1ard to the meth-
cd-, 1nusue<l by the borough in having the highway 
impr oved from c:urb to curb. 

The follow·ng paragr,aphs of the agreement contain 
au admission of liability for the paving east of Oen-
ll'c• Street. It is recited that no dispute exists and 
that the paving is considered to be done under the 
direction and expense ,of the borough from curb to 
curb, notwithstanding· the prior recitals as to meth-
ods. 

rJ~ho next sentence indioates that the paramount 
~- itm~.tiou which would impose an obligation to fulfill 
the paving requirements of the 1900 ordinance, was 
tho paving from curb to curb. 

rrli.e provision that a portion was to be solely at 
the expense of the borough ind1ciates an intention to 
~arry out the purpose for which the ,agreement was 
made, and the phrase, which provides tlmt the re-
maining portion is contributed by the sfate and coun-
ty, can only ,a,pply to work actually done in the name 
of foe county, because the state and county were un-
ab} c LO contribute toward the work in any other way. 

'rhe agreement then proceeds to deal with the dis-
puted repaving requirements and the same s1tipula-
1ion as to the recognition of su,ch paving being done 
under the direction and at the expense of the bor-
ough and from curb to curb, is made appliciable there-
to in any legal action by the horough to enforoe pay-
'ment. 

This latter paving was to be done in the same 
manner and assisted in the same way. 

No interpretation can be put upon this language 
other than thia.t the situation, so far as the latter 
\York was concerned, was the s1ame as agreed· upon 
respecting the undisputed portion of the street. 
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There is 110 reason wh~- auy cliffcre11t a nmigc-
ment should be made m~ to the ,v:ork in thc hn-, 
sections of the street. 

One reason why the Public ,Sc,rvie:c1 ,nw 'willing 
to waive the provisions of tlw ordinanco of 1900 
was the 1stipula,tion on the part of the borough tJ.w. t 
granite iblocks should be laid on both sides of cse:1 
rail. 

This evidently was a substantial modi:fic:.nirn :, 1 hr 
benefit of whi1ch inured to the Public Sen~je•·-

The last clause of the agremnent provides tlwi 
when such paving, done in the manner as indicated. 
is completed, it shall be deemed to have been dow· 
.under the provisions of the 1900 ordinancP. It wilJ 
be observ·ed that this clause makes no specific 1110,1--
tion ias to the way in which the paving is TO h 0 dorn•, 
or the means to be employed. Th<? i.mportan~ fc~:-
ture is the faot that it is done. 

By the whole agreement, thereforn, it is ma11ifr~'. 
tha.t it is of no concern of the Public SrrvitC! ~1 s i o 
the methods purisued to have the highwny irnpron(l, 
so long as the portion ,of -the work to recover tlw 

· cost of which this suit i8 brought, was done at the 
expense of the borough. 

Under the arrangement, the borough act11-nlly <.lid 
the work, unde1r contract with the KeJley-1\foFcc·le~-
Company, between the riails, tracks and tl- ree ft•d 
outs·:ae thereof, which is in accordance v:itli the pav-
ing o·bligation, admittedly enforceable on t)Jf• R<!cbo,1 
of the highway e.ast of Cent e Stre·et. 

T:here oan be no shadow of doubt that .i\fr. Hur-
leigh was fully cognizant of the cireurnstances nn-
der which the work at Merchantvilh~ ·was to be ,2,-n·-
nHl thr,ough ,as appe1a.rs by -the uncontraci:cted stafo-
mm,t made by Mayor McAllister that tttl' borough 
wa8 !)Ot going· to do this paving -and that ii: was going 
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to bP do11e by the county aud stat•2 arcl that fo(i 

l)orough wonld contrihut·e only ten per <JerJ. 
rrherefor(~, we contend that the horon~·li did lww 

:vfnplc Avenue paved with an impro·vcd pavement, 
having assiAtanco therein of -the sbii 1 and county. 
Thr. existence of these condit~ons automaticulJ>r im-
poses upon the Public Serviee the obligation to per-
1'urn. the paving requirements of the 1900 ordinmwP, 
,du-d 0ver they are. 

'l1lw daim was ah,o made below that thr~ ag"rcemcn-t 
of November 15, 1915, was ·ultra ·vfrc.-, Hw .Puhlir 
ServicG Company. 

The testimony and tho defenses utged in thL· m1-
swer both show that the only contention with refer-
pnce to the highway west of Centro Street was that 
botil1 tllo tra'cks ·wC'l'e owned and constructed by thr 
Camden Horse and not by tho Suburban . It was 
11eY0r intimated during the 11eg,oitiations, which -prc-
cNlcd the making of tlw agreement of 1915, that auy 
doubt existed as to the authority of the Subutball 
to c,ntL•r into the contract created by the ordinance. 
Neither wa~ there any suggestion that the ordinanc<' 
was Hlf ra 1.Jires the Suburban. No such defense if--
set np .in its answer. Nei.t1rnr is it claimed in the an-
~wer th'a:t the agreement of November 15, 1915, was 
llltra vires the Public Service. The latter company, 
as the lessee of the Su:burhan, was obliged to perform 
all paving obligations which were imposed upon the 
former company. It i , ~o alleged in the complaint 
(CJ. p. 6, 1. 30), and 1also -admitted in rpamgraph 4 of 
the first defonse of the anRwer, in the foHmving lm1-
µ;nagc: 
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"Any o·bligation that otherwise would ha n• 
'' rested upon the defendant, the Oamden & Sub-
" urban Railway Company, thereby became thr 
'' obligatii011 of this defendant, Public Service 
'' Railway Oompany, and the defendant, Cam-
" den & Suburban Railway Company, by lav,-
' 'was relieved therefrom. It 1a.dmits that thr 
"·obligation, if any, of Camden & ,Suburban Rai1-
' 'way Company, growing out of the improving 
" ·and repaving of Maple Avenue, is impos0d 
"upon this defend-ant" ( C. p. 12, ,]. 24). 

Pa:riagraph 5 of the answer also admits that the 
liability, if 1a.ny, accruing to the plaintiff is limited to 
and against the Public ,Senricf\ Railway Company 
only (C. p. 12, 1. 39). 

Furthermore, the Public Serviico is estopped from 
raising the question of ultra vires because, by thl' 
construetion of the new street pavomernt, under tlw 
cir'cumstances recognized b~- the agreement of No-
vember 15, 1915, the latter company has ·beeJl re-
lieved of all obligation to keep the surface in repair, 
for an indefinite period, ,or as long as the :improYN1 
pavement lasts. 

One of the conditions under which ,the road was 
improved, was an agreement ·between the boroug}1 
and the county that the bor,ough wou1d take it over 
and keep it in repair as a borough highway. An-
other advantage reaped by the defendant, with ref-
erence to the agreement of 1915, is the modification 
of the ordinance of 1900 permitting the laying of 
two rows of gmnite blocks on either· side of e:ach 
rail. This was agreed to and insertei). in the agree-
ment for the benefit anrl .at the request of tbr rle-
frndant. 
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The Ordinance of 1900 Was Not Ultra Vires the 
Borough and the Acceptance Thereof by the Subur-
ban Constit 1ted a Valid and Enforceable Contract. 

The reason mged by th(' defendant, in support of 
thc- daim that the ordinnmce is invalid, so far as 
it re,lateR to the p,orti011 of the highway west of Cen-
tre Street, is that l\!I,aple Avenue was a turnpikr 
ovc->r which the mm1i·ci.1>ali ty had no juriRdiction or 
control whatever. 

The ~tatus of the turnpike is shown by the facts 
·ct forth in the stipulations agreed to and filed iri 
the causP ( C. p. 23, et SN[.), anct -particularly the> 
nmendment ( C. p. 28). 

The turnpike compa11y exercJ;:-;ecl the corporatP 
po,Ycrs conferred by its charter, but the borough 
from time to time ct.rel exercise municipal authorit:v 
over thr roa<l. P11oceodings were taken under See-
l ion 13 of the charter to acquire the right to use tlw 
highway fo1· turnpike purposc.s as ,against tho a'but-
t ing owne11~. rrhc stntoment iu paragraph .3 of thP 
stipulation (C. p. 24, 1. 37), that deeds were made b~· 
the land owner~ is not accurate, and this stipulation 
was modified by tlw ~ubstitution of the amendment 
thereto (C. p. 28). 

T,his question wm, 110t raised by the pleading:-:. 
r11 he ·bor-ough did have ciomplete control and super-
vision over Maple Avenue when the ordinance of 
1900 w~s adopted, regardle,ss of the foct that the 
turnpike company had a franchise to operaite a turn-
pike thereover, and this jurisdiction e1..'iended to the 
ve-ry thing which is the subject-m,atter of Section 6 
of the or<linanee- --to ·w-it, the paving of the high-
way. 
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One of tlw earlic~t (1ocision,::; OH thi~ subjed i~ 
Parker v::;. New Br-unsM;ick, 32 L. 548. In it:his Ca$C 
the questioH wat; whether or not the city <r-0nld cauRc 
,-1 public highway over which a turnpike wa1s 01w1·-
ated to be improved. The ,co11tention was mado that 
tlw ordinance was illegal because the street involved 
was a turnpike and that the alleged municipal jurjs-
dicti011 applied only to public street~ and not turn-
pike roa:ds. 

Affor considering the earlje1· case8, tile Chief Sns-
tice uses this language: 

'' On the asswmption, therefore, that this iK 
'' the rule of laiw, on this subject, thero does not 
'' appear to bo any good reason why such roads 
'~(turnpikes) should not bP held to be subject7 
''whe1l t1rny lie iu citie:::, to the regulation, i11 n 
"mam1er uot i11consiste11t ,vjth thei-1· m;c a~ turn-
'' pikes, of such loca1' authority.'' 

rl,lic decision turned upon a stipulati011 in which 
ii was admitted that Eiast011 Avenue was one of tlw 
public recognized streets of the city and Lhe Court 
held that because of thrut admis.sion the muni'c:i.pal 
authorities did have control over the paving of the 
highway, 11otwithsi,aJ1ding the existence of a turn-
pike thereon. It seems to us :that this authorit.y, 
which is in the Court of Enors, is absolutely binding 
in ,Tim:v of the statement 011 the part of the Subur-
ban in its applieation and contained in the ordinance 
ih,elf, referring to the hig-hwa;y as a public road 
known as the Moorestown and Camden Turnpike 
Road and also :as M,a.ple Avenue. If Maple Avenue 
is a publlic road of the borough, under the authorit:,~ 
of the Parker case, Merchantville did have the m1-
thol'ity, not only to pave the surface thereof, but to 
exercise such other control and authority which 
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would 1wt bP .i11c011.:istent with the u 'e of the road 
a .. · a turnpike. 

In Seigler LS. P1iller, 34 L. 227, an assessment for 
pnYing and ~m1Jl'ovii11g a sidewalk was attiacked upon 
1he ground that the street was a turnpike. Mr. Jus-
t ice Be'dlc after appPoving of the rule of the Parker 
case uses this language: 

"The fact that the turnpike in that case 
"wias in a city while this is yet ,~1 township 
' 'can makr uo difference, as the Legiislature ha i.: 
' ' the samo rigM to provide for improvements in 
·'a ~mall district when, in their judgment, the 
'' public demand~ require it, as in a city, and 
'' a turnpike may become a public ·street so far 
'' aN the Hecosslity of side1walks is concerned in 
'< rnch similar locality, although a turnpike, as 
"i11 a larg'er municipality." 

By general legislation, the Borough of Merchant-
Yille had the authority to impDove ~11 the high-
·ways of tho borough w1hich, under these cases, would 
include M,apl<' Avenue, reg:ardle:ss of its use as a 
tumpike. 

The Court of Errnn; of this state in Opkedyke 
r0. Public Service, 78 L. 576, nassed upon the right 
of the plaintiff to re-cover damages caused by a 
horse becoming frightened by an unauthorized ob-
:-\tructio11 jn a public highway, whlich was also used 
m; a turnpike. Tho Parker case was cited with ap-
proval. The following language appears in the 
opinion of Chancellor Pitney: · 

"Lt is admitted •that the road was a public 
'' highway and thlis being so it makes no differ-
'' ence whether it was :a toll road or a free road. 
'' In eithe.r ·case, the right of a member of the 
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'' general public· n:,;: aguinst one maintaining 
'• withi11 j ts limits an unauthorized ol)st ruction 
"would he foe ~ame." 

ln .. Jtlantic d/; Hoboken Railu;ay ,i:s . State Board o/ 
A.sse.soO'J'0, 80 L . 83, the Supreme Court held that 
within the meauiug of the act providing £01· tlit• ta.-n-
tio11 of franchises of street railway cor1por1ation~, 
occupying· public 8:h'eets, highwap:, roads, lanes and 
otht·l' places, a turnpike i::; a public placP. 'l'hi~ dccii-
~ion is based upm1 tl1c Parker C'asc. Ylr. Justice 
Read u~ed the follo\,-iug language : 

'' 1,ho question ,prnpounded is whether ,a turn-
" pike, a 11a1•,t of which the prosecnto r is oc-
' 'cupyi11g as a highway or public place, is ·with-
•' in the meaning of the statute of 1906. For 
'' mo•st purposes, a turnpike is regarded as a 
''ihig·hway and it may be said to be 1so regarded 
''v.~hen the term hi,ghwa:- is used in a statute: uu-
" Jess the words rn1d purposes of i he net displa>· 
'' a <lifferent logislati·n~ intent." 

lTuder tho autho1·ity of this case, we claim the gc11-
Pral power gfreu to boroughs of this state to pave 
and otherwisf\ exer:cise authority over public high-
ways of the municirpaliity is sufficiently broad to have' 
included :Yl:aple Avenue, wheu the ordinaiwc ·\vas 
passed ju 1900. 

A case directly iu point is the decision of Vice-
Uh!ancellor Leaming in French vs. Camden, 77 Eq., 
151. Tihe pla1intiff made an applieation for a pre-
liminary injunction to restrain the Court from con-
firming a commis·sioner's report assessing benefits 
for street improvements, upon the ground that the 
proposed assessment was for improvements in a 
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turn pike road. ln denying the injunc.tion, thc1 

learned Viice-Chancellor used the following lan-
guage: 

'' The objection here made that the public 
'' street here in question is also a turnpike road 
"was before the Supreme Court in S.tate vs. New 
" Brunswick, 30 L. 395. It w~s there held that 
" 1tho city 's control over its hig~hways enabled 
'' it to improve the road and assess the benefit 
·' to. adjacent lando,vners, notwithstanding the 
'"high,vay was occupied and opemted by a 
"Tnrn1Jjke Company. On appeal, n similar vie-w 
' 'w,1 :-; mlopted. 32 L. 548." 

Yice-Clwucellor Gi-eeu i11 Perkin.s ,v.s. Moornstown 
c;w! Canulen Titrnpik e Cornpany) 48 Eq. 499, had 
occasion to inwstig,atc the rights of the -turnpikP 
company which is concerned 1i11 this litigation. ~rhc 
qucstio11 decided wia.s as to the construction of a 
< twclliug within the boundaries of the road in front 
of the eomplainant 's property. The Court s1aicl: 

'' The grant by the Leigis,1ature to the defe11-
' ' dant ( turnpike company) did not affect thr 
'' title of the complwinant but only conferred 
' ' upon the CQmp.any the right formerly enjoyed 
• 'by the public, of passage, with the right to 
'' take toll from the persons using the same.'' 

rrhe Supreme Court in Wright v~. Carter, 27 L. 
76, in defining H1c status of a turnpike company uses 
thj ;-; language : 

"By the transfer of a 1-oad from the public to 
' ' a corporation, the title to the soil iis not 
'' changed but remains in the owners ,of the ad-
'' j'Oining land and they have the same use and 
"enjoyment of it as they had before; the ea.s~-
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"ment .or right of w1ay is transferred to the com-
' 'piany to be held by them while t:iey work 
"the road and keep it in repair, subj2,c:t to the 
"right of the public to use the road upon pay-
''ting the tolls esfabfo.hed by law. ,,., '"' It remains 
"a public highway ar before." 

The result of this rule, as applicable to our cass1 

is that the Moorestown Turnp]ce did not o,vn a foot 
of the bed of the s,treet be0ame the title to the 
same remained in the abutting property owners. All 
that the turnpike acquired, by virtue of its charter, 
was an easement or rig1ht of way, vrhic.h i'1t0rest 
therein was subject to the exercise by the public ·of 
all rights and privileges thereover, not inconsistent 
with the duty on the part of the turnpike company 
to keep the road in repair and the privileg·e of col-
lecting tolls for the use thereof. 

Agtaiin the Supreme Court in Simons vs. Passaic, 
42 L. 524, had occasion to pass upon the power of 
assessment conferred by the charter of Passaic for 
the work done upon a ·street; the contention being 
made that the latter was a plank rorad. Mr. ,Justice 
Reed said: 

''It appears to be true that Maine Street was 
'' the property of the p1ank road company. It 
'' had, however, for years been a principal busi-
' 'ness street of the City of Passaic. I consider 
" ·the law settled in this state to t;his effect, thait 
'' the use as a sitreet by the citizens of a munic-
' 'ipality within which it lies, of a turnpike or 
"pl.ank road, gives it the 0haracte•r of a streetj 
"to the degree that its ex1stence as such ca11-
"110,t be queS'tioned by 1any party other than thr· 
"company which owns the turnpike or plank 
'' roarl.'' Citing· the cases above refe,rred to. 
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LJpon t,J1e doctrine of the ca~e l,asi mentioned, it 
would seem that j,t is not the privilege of either 
t.he Suburban Company or the defendant, in this 
notion, to questiion the st,atus of Maple Avenue as a 
public hi,ghway of :the borough. 

Under the authoriity of Haight vs . The State, 32 
L. 449, decided by the Court of Errors, a plank road 
in tihis regard is the s,ame as ia turnpike company. 

Iu Felix vs . Atlantic City, 34 L. 99, the ,Supreme 
nourt determined the rig·hts of the public in Atlantie 
Avenue, Atlantic City. The followiing is a quotation 
from the opinion of Judge Scudder : 

'' The principle of a'Ssessment for benefits i 
"well settled in many cas,es. Bu.t it is insisted 
"that Atlantic Avenue i11 fooiit of the prosecu-
" tor'r-; lauds is not a pubHc street, but the pri-
' 'vate property of the Camden and Atlantic 
''R1ailroad Company, and there.fore the Common 
'' Oouncil had no povi·e-r to compel the owner of 
'' said real est,a'te, 1by ordinance, to grade, curb, 
"and gravel the avenue along and opposite to 
'' his property. If the fa'C't wel'e so, it might 
'' present a quest~ou differing in principle from 
"State Ys. Ne,v Bru11ts1wick, 3 Vr. 548, which 
'' rel,ates to a turnpike road lying within the 
"city limits. T10 thi-s, however, it might be an-
'' swered that this avenue w,as de facto a stree1·, 
'' and sufficiently in use ·by the public and for 
'' su~h time a1s· would induce the Oourt to re-
'' fuse to inves;tigate this question •c'OUaterally. 
"But I am s1atisfied, from a careful e:xiaminatio11 
'' of the exhibits and testimony in this cause, 
'' that the railroad at the place in controversy 
''is but an incident to the .street, which is the 
'' mafr1 thoronghfiaro of the city." 
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The same situation •arises with respect to the turn-
pike in Merchantville. Maple Avenue ·i~ the main 
thoroughfare of th,at municipaliity. 

The Defendant is Estopped From Denying· the 
Right of the Borough to Enforce the Paving Obliga-
tion Contained in the 1900 Ordinance, Even if the 
Court May Hold that Such Ordinance Was Ultra ,,. 
Vires the Borough, so Far as it Concerned the High-
way West of Centre Street. 

Without doubt, the Suburba11 did acquire some 
rights in Maple Avenue by virtue of the terms of 
said ordiname. It certainly obtained the authority 
under such ordinance to construct and operate the 
road on Maple Avenue east of Centre Rtreet. That 
i~ conceded by the defendant. 

Ro far a,f-; the highway west of Centre Street is 
eonccrned, our contention i~ tha1t i,t ,acquired the right 
to construct th·e additional track. Certainly, beyond 
:my question, it rould not havP installed its · system 
of r>0lcs and wir0s except for the terms of such ordi-
mmcr. It is conceded in the answer thia,.t any ob-
ligation imposed hy the terms of said ordinance 011 

the Suburban is now obligatory upon the defendant. 
We contend that thr Suburban and the defendant 

cannot accept the benefits conforred by the ordi-
nm1ce and re,pudiate any of i,ts obligations. Having 
ncceptecl and taken advantage of the benefits con-
ferred, it js bound to fulfill and perform its oblig.a-
tions, regardless of whether or not there was an ab-
scncr of municipal authority on tho piart of the bor-
ough to impose such an oblig·atiou ·with respecit to 
thr highway west of Centre Street. It should be 
hnr11e in mind also that the ordinance was grianted 

New Jersev state Library 
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upon the a,pplication of the Suburban. It requested 
tho grant ,of the privileges subsequently conferred. 
Upon the adoption of the ordinance it accepted the 
terms and a binding and enforceable contra,c.t was 
i.hcreby created bet\veen the parties. The condition 
·Is not the rnmo as if the borough imposed the re-
strictions of its own volition and the Suburban had 
no ultcma1tive but to aecept. The terms and condi-
tions of the ordinance were the subject-matter of the 
di t•crn~>iou and negotiations of the parties and finally 
agreed upon and the ordinance .aeoopted, as provided 
by tho Traction Act and filed in the office of the 
secretary of st,afo and there made a public record. 

Furthermore, tho company exercised the privi-
leges therein conferred, even as to the highway west 

. nf Cent.re Street and never, until recently, after ·u 
pm-iod of nearly nineteen years, was any question 
made that there was lack of municipal authority on 
the part of the borough. 

It seems to us that this question ~s se1ttled in this 
stato by the decision in Ru,tlierford vs. the Hudson 
River, etc., 73 L. 227. There the defendant, or-
ganized under tho General Traction Act of 1893, ob-
ta;ned an oTdinance granting the location of tracks 
rmbject to restrictions contained therein. The ordi-
nance was carr1ied into ·effe.c:t by the construction, 
ma~ntenance and ,operation of the r,ailway. · It was 
held that the company, -and its successors, while re-
taining 1and enjoying the privileges and franchises 
granted by the ordinance, could not resist the claim 
of the municipality for enforcement of the restric-
tions upon the ple1a that the ordinanc:e was ultra 
vires the municipal corpona.tion. An appliciation was 
made for -a mandamus to compel the company to ma.: 
cadamize certain of the public highways of Ruther-
ford. The claim was made by the defendant therein 
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tha1t the requirements of the ordinance were um·P:t-
sorm·ble, and 1ultra vires the muni'Cip-ality. Mr. Jus-
tice Pitney in dis·posing- of the case used thi R lan-
guage: 

"But in our vie,w it is not open 1 o the trar -
,, tion eompany to misc the question that th· 
'' grant of its local privileges and franchises was 
'' ultra vires the municipal corporation, whill' 
'' at the same time the compan~· ret.ains and ust1

-.: 

' ' and enjoys tho,se privileges qnd franchises. 
"The plea of ultra. vires is not admitted in such 
"cir,cumstances, except where it is priacticiable 
'"'to restore the status quo ante, and we, there-
"fore, think the present res,pondent iR estoppe-d 
''from setting up that pleR." 

In another part. of the opinion, the learned J·usticE~ 
states that if the ordinance was ,ultffi vires the mu-
nicipality, the whole thereof, including its g·rants 
and privileges must fall at the s1ame time ''for, un-
"doubtedly, the provision foT macadamizing is an 
"essential part of the ordinance, without which it 
"presumably would ne,ve,r have been adopted.'' 

How similar is this authority to the case sitb-
judioe. Merchantville would never have granted any 
privilege with respect to the road east of Contr0 
Sitreet had not the .Subm·ban made the same agree-
ment with respe-ct to the paving obligations ,eover-
ing the entire highway. Either the whole of the 
ordinanc,e must go by .the board or the whole of it 
must be reoognize-d and performed. 

If 8ection 6 of the 1900 ordinance is m•odified, s.o 
as to make it applicable only to that portion of 
Maple A v.enue e·ast of Centre Street, j t would over-
throw the entire... sche-me. 
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rt i~ ,also hehl in the Rutheirford case that the 
p,1 ,·i11g oblrgation obj.ected to as unreasonable could 
1 ,ot he eliminari:ed without imr.alidatin~ the entire 
i 11sinune11t. 

We have made an exhaustive examination of the 
rP ports since 1906, when the Rutherford ,0ase was 
, leeidod, and the doctrine promulga,ted thereby ha~ 
11Pn~r been modified, disturbed or reversed. 

Apparently the defendant, by mason of the ac-
,,t•ptance ancl oper-atio11 of the road and franchise~ 
, I' the Suburba11, beciame bound by the conditions 
: l ud n :!strictions contained in tihe 1900 ordinance, 
irre.spectivc' of the. expressed obligation assumed by 
tl1e latter . 

.,Jsbury Park vs . N e.ptune, 73 Eq. 223. 

·'A telepho1w compan)· which, without objec-
' '1ion, accepts and aets upon a fuanchise granted 
''hy a city, j~ bound by the oonditions thereof, 
'' nltilwugh the c'Ouncil had 110 power to impose 
'' them, but merely power to give or withhok1 
''consent.'' 

Southern Telephone Oo. ,us. Richr}l(md, 98 
Fed. G71. Affirmed 103 Fed. 331. 

The general rnle of lavY, upon which the doctrine 
of estoppel is predicated will be found in 1VlcQuillin 
on Mm1ic-ipal Corporations, Vol. 4, p. 3570, Sec. 
1688, -viz: 

'' The general rule is that one ,vho make8 a 
'' contiract with a municipality is estopped to 
'' assert that iit iH ultr:a vires, when it is sought 
'' to be enforced ag~ainsrt him. On .the same 
'' theory, t1he beneficiary of a grant to use the 
'' streets, who has acquiesced therein and rr-
' 'ceived valuable property thereunder, is esiop-
" peel to cleny its .,,.alidity as against the mnnici-
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"pahty and another be11erficiary. rr'lrn::;, t ltc' 
'· griantee of a fran0hisE' which ha~ accepted it 
·'is es,topped to attack the v:alidity of the grant 
'' on rthe ground that the municipality had uo 
''power to grant it, or to claim tihat the coudi-
' 'tions of the franchise a.re ultPa vires, although 
"there is a line of cases holding that ·where th0, 
"condition imposed :us unlawful the grant i~ 
'' valid but the condition is of no effect. In other 
"words, the general ruk, is that although the 
"munieiip:ality has no power to impose condi-
' 'tions ·on ,g-uanting the r,ig1ht to us·e the ,·treet~, 
'' the public service compan~~ is nevertheless 
''hound by conditiions imposed, where it accepts 
"the guant with the conditions and the mu11ici-
' 'pality h'as the right to refuse to consent to the 
"use of the -streets, since it may be assumed that 
"w1thout 1mch conditions, consent would not 
"have been givell. ,So a company which ·has ac-
' 'cepted a franchis·e containing conditions is 
" ·estopped from ,thereiafter claiming that the 
'' conditions are unreasonable. On the other 
''hand, where a municipality has 110 pov;;er to 
'' grant ,a franchise to use a street, it cannot be 
"contended that a company to whom it has 
"granted a franchise is es,topped to deny the 
''validity of the gr-ant a· to conditions impo~ed, 
'' ,,r.hilr accepting the be11efirts thereof.'' 

Assuming for the purpose of this ,argument, with-
out admitting the aS'sumption to be a proper one, 
that it may be ultimately decided in this case; first, 
that the municipality did not have such jurisdictio11 
over the highway because it was a turnpike, so as 
to impo.se a legal 11ability upon the Suburban to 
pave, and second, that the ,Suburban, qid without ,any 
furthe-r munioipal actiou, 1as the le-ssee of the Cam-
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ling track and install poles and wires for operation, 
nevertheless we contend that under the authority 
of the Rutherford case, both the Suburban and the 
defendant ,are esfopped from taking advantage, in 

this proceeding, of lack of poweT on the part of the 
horougl to impose in su0h ordinance the paving obli-

gation a·s to that portion of the highway. 
rr_'he status of the turnpike in 1900 was not so ab-

.~olutely dcfofrte and certain as to make this question 
nndebatable, from the point of view of the present 
<1efendant. either ·was the right of the Suburba11 
to construct the seeond ti""ack west of Centre Street 
so definitely certain as to make that question unde-
b,1tabk like,vi8c~ from the standpoint of the present 
: '.cf cmJ.ant At most, from its standpoint, the rig1ht~ 
d fo,, Suburban iu the disputed territory had not 
l c>t'll definitely ascertained and settled. Therefore, 
; :: it unreasonable to impose upon the Suburban th~1 

')b1i.gatio11 i.o perform the conditions with respeet to 
1his port:ion of the highway , in view of the privileges 

which \Yere granted therein as , 1ell as in the remai11-
1ng parts, a part of which admittedly could not have 
been pecured without the consent of the municipality 
by ihe ordinance in question "? This .is the precise 

;~itunti.on to which the Rutherford case is applic:able . 
.A.pparently 110 question is raised by the defe11 -

<.1nni's brief as to the fact tha,t after 19131\foplc Av('-
nue became a county road by vir e of the purchase 
from the tmnpike company. There may be some 

,1oubt of the legal authority of the municipality to 

have imposed paving obligiations upon either the 
Suburban Company or the defendant if the highway 
had been a county road when the ordinance .of 1900 
was adopted, although the doctrine of estoppel, 
above reforred to, would apply if either of the com-

panies hacl acce,pted t1h0 franchiseR conferred, in 
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,vhich event, they would have bee11 obligated to ean. · 
out the co:nditii011s. This question c,annot arise, how-
PVer, for the re-as'Ol1 that the 1agreemenrt: of 1915 
was intended to take care of and correct the situa-
tion and the defendant stipulated by the terms of 
:-: uch -agreement that when the paving ·wa:s done, a~ 
eontemplated thereby, it should be .ieonsidered to 
have been done under the forms of the ordinance. 
Tbris questiion ii:; fully discussed elsewhere in this 
brief. 

It further appean; that the jurisdiction of the 
tounty over the highway originated long after 1900, 
when the ordinance was passed, and terminated on 
or ·about the time of the improvement, it being agreed 
hetween the municipality and the county that when 
the highway was improved, in accordance with the 
ag1reement of 1915, the road would cease to be a 
county road ,and jurisdiction and control would be 
transferred to the municipality, which assumed the 
obligiatioi1 to keep the same in repair. 

The representatives of the defendant ,vere fully 
advised of this situation and a copy of the 1915 
agTeement was incorporated in the resolution of tlw 
eounty, authorizing the acceptance of the _proposi-
tioll of the municipality, which included an agree-
ment to accept the road a:s a borough street antl tll:>-
sume the dutr of maintaining and keeping the same 
i11 repail'. 

1fanifestly, therefore, the fact that :subsequent to 
1913, the highway became a county road is abso-
lutely immruterial, except as it will establish that the 
Jaick orf jurisdiction in 1915 of the municipality oYer 
the road, was one of the elements operating as mi 
inducement to the making of the 1915 agrcerne11i. 

Respectfully submitted, 
LEWIS STARR, 
EDWARD I. BERRY) 

Attorneys of Plaintiff. 
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ADDITION TO PLAINTIFF'S BRIEF. 

The claim is also made by the defendant that it 
should not be obliged to pay any portion of the ex-
pense incident to the improvement of Maple Avenue, 
because that improvement was not specifically au-
thorized by any ordinance of the borough. 

Our answer to this proposition is, first, that the 
only work of paving actually undertaken by the 
borough was that for which we contend the Public 
Service was liable, and such work was specifically 
authorized by the last clause of 'Section 6 of the 1900 
ordinance, viz : 

'' in case the said railway company should should 
"fail t.o comply with such notice, the said pav-
' 'ing maye be done by said Borough Council.'' 

It has been repeatedly held that where work is 
once authorized by ordinance all snbsequent proceed-
ings to carry it out may be by resolution. 

Further, the same re1asoning as that urged against 
the defense that the work was, not done at the ex-
pense and under the direction of the borough applies 
'as to this point. 

Manifestly, under the circumstances, it does not 
lie in the mouth of the Public Service to raise this 
objection. 

If the improvement was being done as a borough 
proposition with a charge to be imposed upon the 
borough at large, or assessed against the abutting 
property, doubtless the improvement should have 
been sanctioned by ordinance. It makes no differ-
ence respecting this question whether the work was 
done by ordinance or res,olution, beciause if t'he duty 
was imposed upon the Public Service, the borough 
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{Nas merely acting as the latter's agent in having the 
work done at its expense, pursuant to the terms of 
;the 1900 ordinance. 

If no duty at all was imposed upon the Public Ser-
vice, and the borough did the work by authority of 

1resolution, the Public Service is not in a position to 
object, because· it is. not harmed in any way. 

If 1any liability exists, so far as the Public 'Service 
is concerned, it is by virtue of the ordinance of 1900, 
supplemented by the agreement of 1915, and we know 
of no rule of municipal law which would require the 
passage of another ordinance to compe1 the per-
formance of such oblig-a.tion or recover the cost there-
of, even if the responsibility is denied. 

However, if the improvement could not have been 
conducted legally, without the pas.sage of an ordin-
ance, it was incumbent on the Public Service to hav,e 
raised this question by 1a writ of certiorari, or other 
proper method, before the contract was let and the 
expense incurred, and they c,annot raise it collater-
ally. 

The .same argument heretofore urged in support 
of the doctrine of estoppel applies to this situation. 
It is too la tc now for the Public Service· to raise this 
question, particularly in view of the fact that such 
defense is not set up in the ,answer, and is entirely 
inconsistent with the admission of counsel ( C. p. 32, 
1. 1), that the only defenses relied upon were those 
pleaded. 

Secondly, permit us to suggest that the final clause 
in the agreement of 1915, to wit: 

''When such paving, done in the manner 
"aforesaid, is completed, it shall be deemed to 
"have been done in accordance with the require-
"ments n1amed in Section 6 of the aforesaid or-
'' dinance,'' 
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is !a, complete bar to the assertion of any question by 
the Public Serv,ice as to the methods pursued in hav-
ing the work done. 

The essential and material element is the fact that 
the paving was done from curb to curb, regardless of 
how it was accomplished, whether by ordinance, reso-
lution, contract with the borough or contract with the 
county. When done, no matter how, the obligation 
became effectual and the defendant is bound to pay. 

Oounsel for defendant further contends that the 
Public Service is not obliged to perform the paving 
obligations contained in the 1900 ordinance, because 
at the time the work was done by the plaintiff, Maple 
A venue had been taken over as a county road and the 
borough had no jurisdiction thereover. Primarily, 
it should be observed that the defendant was in pos-
session of the highway, using the same in the- opera-
tion of its street railway system, and naturally one 
would suppose, that coupled with the right of enjoy-
ment of thes·e privi'leges would be the obligation to 
perform the conditions which were imposed when tho 
rights were granted. In any event, it is manifest 
that the agreement of 1915 was made for the express 
purpose of providing for this situation. Not only 
did such ,contra.et, but the previous negotiations, 
show that this situation was. one of the conditions 
which the parties had in mind, and the plan, which 
was subsequently perfected, was adopted bec:ause of 
1ack of jurisdiotion of the borough over the highway 
as 1a county road. 

Therefore, it would seem that the defendant is 
estopped from denying lia'bility upon this ground, in 
Yiew of such agreement and under the circumstances 
in which it was made. 

We further insist that there is nothing in the 
statutes authorizing the acquisition of turnpikes by 
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counties and conferring jurisdiction over the roads 
thus taken over, which would warrant the assmnp-
tion that the Legislature, either expressly or im-
pliedly, intended to release or in any way waive or 
modify, so far as the public was .concerned, the ob-
ligations of a corporation using the highway in the 
conduct of its business, which obligations were im-
posed when tho privilege to use the highway was 
gnmtcd. Certainly the Street Railway Company 
could not bo deprived of its right to occupy the high-
way, and it would be merely a matter of -simple jus-
tice to require performance by the Street Railway 
Company, if it was to continue in the use of the high-
way for its purposes of its obligations. Unquestion-
ab]y, tho county took over the contrio-1 of the high-
.w~y, subject to the rights of the Street Railway Com-
pany, therefore neither the rights or obligations of 
the latter was disturbed. It might be· added also 

1that this question was not set up in tho defendant'R 
answer. 
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BRIEF FOR PUBLIC SERVICE ;RAILWAY COMPANY. 

Statement. 
The judgment in this case is for the cost of part of the paving 

of a county· road in the borough of Merchantville. The road was 
a turnpike for many years .and until its acquisition by the county 
of Camden in 1913. For paving a portion of this highway, i. e., 
the part east of Centre street, the defendant paid the borough 
and that part of the avenue is not involved in this litigation. The 
paving for the cost of which jµdgment was rendered extends 
westward from Centre street and is shown on the map between 
the letters A-B and C-D. 

The liability of the defendant, Public Service Railway Com-
pany, is claimed under the provisions of an ordinance of the 
borough of Merchantville, passed December 18th, 1900 ( case, 
p. 104), granting a location to the Camden & Suburban Railway 
Company of railway tracks therein described. These tracks as 
described run from B to F and from C to E, as indicated on the 
diagram herewith submitted. The Camden Horse Railroad 
Company had built in 1892 and owned a line of A street railway 
west of Centre street extending from A to B, with the five turn-
outs indicated by heavy lines on the map between C and D. It 
also claimed by its charter, an ordinance by the borough and con-
sent of the turnpike company, the right to build the full line of 
Tailway from O to D. The property of the Camden Horse Rail-
road Company was leased to the Camden & Suburban Railway 
Company May 1, 1896, Exhibit P. 6, case, p. 115. 

Suit was originally brought against both the Camden & Sub-
urban Railway Company and the Public Service Railway Com-
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pany, but a non-suit ·was allo-wed the Camden & Suburban Rail-
way· Company ( case, p. 99, IL 25-26), because that company was 
not a party to an agreement (Exhibit P. 5, dated November 15th, 
1915, case, p. 114), which it is claimed modifies the ordinance of 
December 18th, 1900 (Exhibit P. 1, p. 104). 

The defendant's claim on this appeal is (1), that so far as the 
portion of the turnpike occupied by the tracks from A to B is 
concerned, it is not mentioned or referred to in the ordinance at 
all; and (2), that so far as that portion of the turnpike shown 
between the letters D and C is concerned, the ordinance was en-
tirely inoperative, illegal and void and could create no obligation 
at all. 

ARGUMENT. 

I. 
This is a suit brought to recover the cost of paving part of 

Maple avenue in the borough between the tracks of the street rail-
way companies and three feet outside of each outer rail. 

The borough of Merchantville is surrounded by Pensauken 
township, and Maple avenue extends entirely through the bor-
ough, as shown on the diagram herewith submitted. (The width 
of the avenue on the diagram is wider than the scale of the rest 
of the map, for convenience of examination of the lines of the 
street railway.) Part of the pavement between the tracks and 
for three feet outside thereof has been paid for by Public Service 
Railway Company, and is not in dispute. That part is all of 
Maple avenue east of Centre street. 

The Camden Horse Railroad Company was incorporated on 
March 23, 1866 (P. L. 1866, p. 640). A supplement to its charter 
was granted March 11, 1872 (P. L. 1872, p. 512), which author-
ized the company, inter alia, to build a street railway on 
the Moorestown and Camden turnpike, lmovvn as Maple Avenue 
in Merchantville, that being one of the· highways leading out 
of Camden. The -charter did not require the consent of Merchant-
ville or any other municipality to the construction of the rail-
way, but, of course, it was necessary for the railway company 
to get the consent of the turnpike company before ente,ring on 
its property. Such consent was obtained March 30, 1892 (Ex-
hibit D. 7, p. 118). Precisely such proceedings were held to be 
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sufficient, in the case of State v. Council of Hoboken, 30 N. J. L. 
225, to authorize a horse railroad company to construct a rail-
way on a turnpike. In the opinion in that case it was said: 

"By a statement of facts nled with the papers in the 
case, not signed, but which is understood to be agreed 
to by the parties, it appears that the railroad company 
did, in 1860, lease from the turnpike company their fran-
chise and that the rails of the prosecutor's road in Hobo-
ken ~re laid upon the turnpike road, as laid out and con-
structd nfty years ago, and that the tracks were laid by 
the prosecutors, by virtue of their charter and the lease 
to them from the turnpike company. 

'' By this lease, the railroad company acquired the right 
to lay rails independently of the ordinance of 1860, and 
without the consent of the city council. This right is not 
affected by any condition in the charter of the prosecu-
tors, if such condition was intended to be imposed.'' 

The charter of the Camden Horse Railroad Company onl~ 
authorized the use of horses to draw its cars, but in Exhibit D. 15__ 
the turnpike company consented not only to the construction of 
the railway but also to the use of electricity. By an act passed 
in 1886 (Comp. Stat. 4991, sec. 8) street railway companies were 
authorized to use electric motors upon obtaining consent of the 
municipalities "having charge of the public streets or highways" 
on which raHways viTere located. As the Borough of Merchant-
ville did not have charge of the turnpike, its consent was not 
made necessary by the statute. However, an ordinance of the 
borough purporting to give such consent was passed April 5, 
1892 (Exhibit D. 8). The ordinance was much broader than a 
mere consent to the use of electricity. It not only purported 
to consent to such use, but also to authorize the construction 
of the street railway jtsdf on the turnpike·, rights which the 
romp::my already had. Perhaps the reason why the ordinance 
took that form is because it authorized the company to con-
struct a street railway on Center street, in Merchantville, which 
intersects the turnpike. Permission of the borough to construct 
a street railway on Center street and operate it by electricity 
was undoubtedly necessary because the borough had charge of 
Center street. There was some question raised whether the 
act of 1886 was broad enough to authorize the erection of poles 
as well as to use electric motors in cases where the consent of 
municipalities vvas necessary. That difficulty was overcome by 
a ~tatute passed in 1893 (Comp. Stat. 4992, sections 9 and 10), 
which also removes any doubt that may have existed as to the 
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right of the company to use electricity by consent of the turnpike 
company only. 

Therefore, it seems to be clear that the Camden Horse Rail-
road Company did not in 1892 need or obtain from the borough 
of Merchantville any right whatever to construct, maintain or 
operate its street railway on the turnpike. 

II. 
The Borough of Merchantville had no jurisdiction over the 

turnpike to grant consent to the location of the street railway 
tracks thereon or to consent to the use of electricity as a motive 
power prior to March 16, 1893, nor had the borough juris-
diction at any time over the turnpike to authorize or require the 
street railway company to pave any part thereof. 

The borough had no authority _whatever to pave any part of 
the turnpike itself, or to authorize or 'require the street railway 
company to do so. Any proceeding of that kind would have been 
a trespass on the prop~rty of the turnpike company and a mis-
.appropriation of public funds so far as the pavement was paid 
for out of the treasury of the borough. 

In the case of Hudson Tel. Co. v. Linden, 80 N. J. L. 158, it 
was held that a designation by a township committee· of a county 
road as part of the line of a telephone company was ultra vires 
and void. A turnpike is in the same relative position. 

Subsequent to the agreement with the turnpike company of 
March, 1892, and the consent of the borough -to the use of elec-
tricity of April following, the Camden Horse Railroad Company 
built a single track street railway on the turnpike in the borough 
as far east as Centre street, with five turnouts, according to the 
agr eement with the turnpike company (Exhibit D. 7). Nothing 
further was done until June 15, 1896, when a second agreement 
was made between the Camden Horse Railroad Company and 
the turnpike company whereby the turnpike· company agreed 
that an additional . track might be laid on the turnpike in the 
borough in place of the five turnouts (Exhjbit P. 6). A few 
months after this second agreement was made the street railway 
company applied to the borough for consent to the construc-
tion and operation of the second track, and subsequently an ordi-
nance was passed purporting to grant such consent with the 
customary formalities (Exhibit D. 4). This consent was un-
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necessary, because the substitution of a second track for the 
five turnouts was not the construction of a street railway on 
the turnpike or even an extension of the railway previously 
laid thereon. It was so held by this court in lJ1 etlar v. M iddles,ex 
and Somerset Trac. Co., 72 N. J. L. 524, in which it was said: 

'' The multiplication of tracks, or switches, or turnouts, 
can no more make the entire road a new railroad than can 
the addition of a new portion to an old house transform 
it into a new structure" (p. 527). 

The application to the borough in the fall of 1896 was prob-
ably made because on April 21st of that year an act had been 
passed to regulate the construction, operation and maintenance 
of street railways (P. L. 1896, p. 329; Comp. Stat. 5040, sec. 147). 
That statute purports to forbid any street railway company to 
construct a street railway on any highway or public place in 
any municipality without the consent of the governing body. 
Before the decision of the Metlar case in 1905 the application to 
the borough may have been prudent although not necessary. 
The company had the consent of the borough granted April 5, 
1892, if its consent was needed at all, and that consent was not 
limited to a single track railway. (D. 8, page 149.) 

The application to the borough in 1896 was unnecessary, not 
only f.or the reason stated in the· Metlar case, but also for tlw 
reason that ·the street railway company, as already shown, had 
acquired a perfect right to construct a railway on the turnpike 
prior to the passage of the act of 1896, and that act could not 
<ljvest the company of its right to do so. This was distinctly 
lteld by the Supreme Court of the United States in the recent 
and important case of Russell v. Sebastian, 233 U. S. 195, and 
that decision is <lirectly in line with several decisions of the 
Rupreme Court and of this Court. State v. Hoboken, 
~O N. ,J. L. 225, 229; Hudson Telephonr ronipany v. J er-
sey City, 49 N. J. J,. 303: Phillipsbu,rg Electric Compamy 
Y. Phillipsburg_. 66 ~J. J. L. 505: Stemmler v. Madison. 82 N. J. 
L. 596; Louis-ville v. Cumberland Telephorn e Co., 224 U. S. 649, 
664; 01l'ensboro v. Cumberland Telephone Co., 230 U. S. 58, 
65, 66. _ , . _ 

Besides, the act of 1896 (P. L., p. 329) to regulate the con-
structi?n of street railways, can only be construed prosp~ctive1y 
accordmg to the act relative to statutes ( Comp. Stat., p. 4971, 
sec. _3). It cannot be applied to companies that already ha<l 
ebtamed a right to build a railway. State v. Hoboken, 30 N. J. 
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L. 225, 229-30; State, Baker v. Scudder, 32 N: J. L. 203 (207 ); 
State, Alden v. N ewa.rk, 40 N. ~J. L. 93 (97) ; Citizens' Gas Light 
Co. v. State, Alden pros., 44 N. J. L. 648 (654); Warslvung v. 

Hunt, 47 N. J. L. 256 (257); Allen v. Township of Bernards, 57 

N. J. L. 303 (306); Frelinghuysen v. Morristown, 77 N. J. L. 

493 ( 496) ;· Williamson v. N. J. Southern R. R. Co., 29 N. J. Eq., 
311 ( 333-5). 

lt is therefore e11tirely clear that the borough had no right 
to . authorize or require the street railway company to pave or 
pay for the pavement of any part of the turnpike in the borough 
and the Camden Horse Railroad Company obtained no right by 
the ordinance of October 6, 1896, which it did not previously 
pos~e::;s. A _ pro.vision in a municipal consent not authorized by 
la-w confers no ri~ht~ and creates no obligation. This is not a 
case where a street railway company is required by law to apply 
to a municipality for its consent for some purpose, as to con-
struct its railway or to use electricity for motive power. In such 
a case the municipality may annex any pertinent condition to j ts 
consent and so bind the company. 

The secona track referred to in the ordinance of 1896 was not 
built nntil 1he year _ 1900 and subsequent to the passage of an-
other onlirnmce by the borough purporting to give consent to 
the Camden and Suburban Railway Company to build on the 
turnpike east and west of Center street, although that company 
had llOt obtained the consent .of the turnpike company to build 
west of Center street, as required by an act passed in J 8~m 
( Comp. Stat., p. 5038, sec. 138). 

C vrrr:L 
III. 

Whatever control the Borough may have had over the 
turnpike prior to its conveyance to the county in 1913, by that 
conveyance it is perfectly clear that all jurisdiction over it for 
all purposes, except as to sidewalks, passed to the county. 

Maple avenue, as it is now called, for many years ·was a turn-
pike called Moorestown pike, and remained a turnpike until 
November 7, 1913 (case, p. 23, par. 2), when it was conveyed to 
the county of Camden. It was never under the jurisdiction of 
the borough of Merchantville except for incidental police pur-
poses as other private property. The act providing for the pur-
chase of turnpikes by boards of chosen freeholders under ·which 
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the conveyance to the county was made, was passed in the year 
1905 (Comp. Stat., p. 5697). 'fhat act provides that a turnpike 
so purchased '' shall thereupon be .and become a county road, 
and shall be cared for, repaired, improved and maintained- for 
free ·public use in the same manner as other county roads are 
cared for, repaired, improved and maintained·.'' Other county 
roads are cared for and maintained exclusively by boards of 
chosen freeholders of the counties wherein they are located. The 
10th section of the act relating to county roads ( Comp. Stat., 
p. 4542 ) states that "the duty of keeping the same in repair shall 
devolve exclusively upon the board of chosen freeholders and 
the county supervisor as hereinafter mentioned, . and all other 
powers and. duties respecting such road shall be imposed upon 
and vested in the said board of chosen freeholders, to the exclu-
sion of all township, town, borough, village or other municipal 
officers; provided, however, that nothing in this act shall divest 
the municipal authorities of townships or boroughs of their 
i;ower to construct, grade, curb, pave or repair the sidewalks 
along· said county roads.'' Similar provisions are contained in; 
all other statutes that provide for the constrnction and mainte-
nance ,of highways by counties. Consequently, all authority, 
the Borough of Merchantville had, if any, over the turnpike 
prior to the time when it was conveyed to the county of Camden, 
and all agreements that had been made, if any had been legally 
made by the ordinance of December 18, 1900 (P. 1, case, p. 104) 
an<l the memorandum of November 15, 1915 (P. 5, case, p. 114), 
on which the plaintiff relics, were abrogated and annulled by the 
sale of the turnpike to the county, according to the express lan-
guage of the statute. The po-wer of the legislature to divest the 
borough of any authority it may have had ov.er tl:e turnpikr and 
to relieve the street railway company of any obligation to pave 
any part of the same is entirely clear as the leq;iskJurr has co:'.. , l-
plete control over municipalities, 11nd may modify or rcRcind all 
contracts which they may have made, unless the oth0r party, not 
being a municipality, objects. Cor-telyou v. Anderson, 73 N. J. L. 
427 (a very pertinent authority); Public Sen-fee nailwav Co. v. 
Board of Public Util-ity Commrs., 85 ~. J. L. 123, affirmed 86 
N. J. L. 696; Borough of North Wildicood v. Board of Public 
Utility Commrs., 88 N. J. L. 81; .Atlantic Coast Electric Ry. Co. 
v. Board of Public Utility. Commrs., 92 N. J. L. 168; Collings-
wood Sewerage Co. v. Collingswood, 91 N. J. L. 20; affirmed 92 
N. J. L. 509; Northampton, Easton cf; Washington Traction Co. 
v. Board of Public Util-ity Comrnrs., 102 Atl. 930. 



IV. 

Without the consent of the Turnpike Company the Borough 
had no jurisdiction to pass an ordinance locating street railway 
tracks on the turnpike. The Turnpike Company never gave to 
the Camden and Suburban Company consent to lay a railway. 
on the turnpike west of Centre street. 

The grant by the ~urnpike Comp.any to the Camden & Sub-

urban Railway Company for the location of the street railway 

on the turnpike was a prerequisite to the passage of the ordi-

nance of the borough of Merchantville. No grant by the Turn-
pike Company was ever made fo~ that portion west of Centre 
street. Thi8 prior consent of the turnpike company is required 

by section 11 of the r.l}raction Act (Comp. Stat., p. 5027, par. 107) 

which provides "that the consent ~f the corporation owning 
such turnpike or plank road ,., * '"' shall have been first had or · 

obtained.'' The consent of the Turnpike Company was limited 

to the turnpike east of Centre street ( see Exhibit D. 7 a, case, 

p. 123). There is another act on the same subject, in force at 

the time and still in force, entitled '' An Act to authorize and 

regulate the construction of street railways upon turnpikes'' 

(P. L. 1893, p. 342, Comp. Stat., p. 5038, par. 139), section 2 of 

·which is as follows : 
"Sec. 2. That the board of commi.._ sioners, common 

council, township committee or other governing body or 
bodies of any city, incorporated town, borough or town-
ship within or through the limits whereof such turnpike 
shall lie .Qr ex;tend shall upon the . petition of such sh ePt 
railway cpmpany, and . proof of the granting of such per-
mission or-right of Yfay by the turnpike company, by reso-

l11tion o:r o,rdin.an,c(;, ·locate the track or t:racks of sucl1 
~treet railway company upon the roadbed of surh turnpikt• 
company; provided, such governing body may r equire tlw, 
surrender by said turnpike company of its toll and other 
turnpike franchises as a condition upon which suc~1 loca-
tion shall be made.'' 

The action of the borough could be valid only· in so far as the 
Turnpike Company had given consent. 

Besides, there is an express contract in the lease between the 

Camden Horse Railroad Company and the Camden & Suburban 

Railway Company preventing the Camden & Suburban from ac-
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cepting an ordinance locating tracks ( case, p. 115) ; and a statute 
(Comp. Stat., p. 5008, par. 56, P. L. 1891, p. 465) which absolutely 
prohibits the making of any such grant by the municipality. , 
Therefore an attempted location of the south track of the Cam- Y ' 
den & Suburban west of Centre street was entirely ultra vires the .J..hV~ > 
borough, and absolutely void. · It ·was something that could not '.f' .., · 
be ratified or affirmed. A thing forbidden by law · cannot be .fJ.. · ? 1 
authorized or validated by estoppel. 

It should be borne in mind in considering this matter that it is 
not a case in which the borough is bringing suit on a valid part 
of an ordinance-contract and the company is seeking to avoid re-
covery by alleging that the contract contains illegal provisions 
not involved in the suit. It is, in fact, precisely the reverse. 
The action of the borough is based entirely upon a provision of 
the ordinance-contract that is manifestly ultra vires and illegal, 
and the company is simply resisting the enforcement of that pro-
vision of the ordinance. Where a contract contajns legal and 
illegal provisions, the illegal provisions may be separated and 
disregarded where it is manifest that they ·were not the induce-
ment to the contr2-ct, and no claim is made in this case that they 
were. In fact, the company has performed the requirements of 
the contract relative to pavement east of Centre street, and what--
Pver objections the company might have made to the technical 
legality of the pavement requirement east of that street have 
<:ertainly been waived. 

That legal and illegal provisions of a contract may be sep-
arated and the legal provisions enforced and the illegal provi-
sions disregarded is well settled. The general rule is stated in _ 
Elliott on .Contracts, sec. 1074, and Supp., sec. 1074, as follows: 

'' The illegality and invalidity of one provision of a con-
tract will not make the entire co!l.tract megal and void 
where such provision is :::eparable s-o that the cohtract can 
be enforced ·without its aid.'' 

The rule is also stated in the case of Hitber v. Culp, 46 Okla. 
570, 149 Pac. 216 (218) : 

. "Where, in the same instrument there are legal and 
illegal covenants, the performance of those which are legal 
may be enforced, although the performance of those which 
are illegal may not.'' 

S~e also Barriere v. Depatie, 219 Mass. 33, 106 N. E. 572; 
McCiitcheon v. Terminal Station Cornmission, 150 N. Y. S. 850; 
McCullough v. Smith, 243 Fed. 832. 
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Tlie rule that illegal or unenforceable provisions in a contract, 
or that the illegal part of a single provision may be disregarded 
_and the rest enforced is well settled in New J eTsey. In Fleck en-
.stein Bros. Co . v. Fleckenstein, 76 N. J. L. 613, this Court 
held that a contract for sale of a business in which the 
vendor agreed not to engage in the same business within fiv0 
hundred miles of Jersey City was enforceable in the territory of 
Jersey City, but unenforceable beyond; that is, the contract was 
held to be unenforceable to the extent that it was illegal. The 
same rule is stated in Artistic Po-rcelain Co. v. Boch, 76 N. J. Eq. 
533, and also in Stewart v. Lehigh Valley R. R. Co., 38 . J. L. 
505. 

V. 

• The act approved March 9, 1893, does not apply to the 
facts in this case. 

Counsel for the borough seem to think that the act of° 1893, 
approved March 9 (Comp. Stat. 5017), prohibited both the Carn-
d~n Horse and the Camden & Suburban Company from con-
structing the second track on the turnpike west of Centre street 
without first obtaining the consent of the governing body of the 
borough. That statute, however, did not prohibit construction 
of the second track west of Centre street for reaS'ons stated in 
the Metlar ca-se and it does not apply east of Centre stred for 
these reasons: First, it relates to streets; avenues and roads of 
the municipality, not of turnpike companies, and bein°· a penal 
statute must be construed strictly; Seconcl, if. that act as origi-
nally _ passed included turnpikes it did so for a short time only, 
because just one week after, that is, on March 16, 1893, a statute 
-was passed entitled, '' An act to authorize and regulate the con-
struction. of street · railways upon turnpikes,'' which of cour:e, 
excepts turnpikes if they ever were with~n the pm view of thP 
earlier act. The act of March 16, 1893, authoriz s any street 
railway ccmpany to construct a ::-tree t tail way on a turnpike> 
upon obtaining the consent of the turnpike comp:rny; and, UfOTI 

obtaining a location of its tracks by the governing body of th<> 
municipality, which the govrrning body must gra11 t by resolution 
or ordinance upon application of the street railway company and 
proof of permission of the turnpike company. It will be noticed 
that the statute in this respect ( sec. 2) is mandatory on the mu-
nicipality, and the only condition which it is permitted to imposP 



is to require the turnpike company to surrender its right to take 
toll and other turnpike franchises. The third section of that act 
requires the consent of the municipality before construction of 
the railway. The borough gave that consent in 1892 and did not 
limit it to a single track railway with turnouts, nor did it require 
the company to pave any part of the turnpike. The following 
cases hold that the act of March 16, 1893, being complete in itself, 
repeals by implication all other statutes relating to the construc-
tion of street railways on turnpikes: Roche v. Mayor &c., of 
Jersey ()i ty, 40 N. J. L. 257; De G-inther v. New Jersey Home, 58 
Id. 354 ; Camden v. Varney, G3 Id. 325, 329; Cortelyou v. Ander-
son, 73 N. J. L. 427. 

VI. 

Under no construction of the ordinance of December 18, 1900, 
can it be held to apply to pavement along the north track, 
west of Centre street. 

Passing for the present the point that the entire ordinance of 
December 18, 1900 (Exhibit P. 1, case, p. 104) is invalid for the 
reason that the borough had no jurisdiction over the turnpike 
for the purpose of authorizing the location of street railway 
tracks thereon, the question arises as to what part of the railway 
the ordinance applies. It purports to locate the north track on 
the turnpike east of Centre street, and the south track entirely 
through the borough and over the right of way granted to Cam-
den Horse Railroad Company by the Turnpike Company, .and 
directly over the five turnouts that had previously been laid west 
of Centre street. The north track west of Centre street and the 
five turnouts had been built by the Camden Horse Railroad Com-
pany in the year 1892. It is important to observe the definition 
of the north and south tracks in the ordinance. It is Exhibit P. 1, 
and begins on page 104 of the cam. The north and south tracks 
are described on page 106. At the top of that page it is stated, 
referring to the street railway ,vhich the ordinance purported to 
grant permission to construct-" It shall be a double track street 
railway, of the gauge of five feet, and the middle line of each 
track is described as follows : 

'' THE NORTH TRACK. Beginning in the Turnpike Road 
known as the Moorestown and Camden Turnpike Road, 
and known also as Maple Avenue, at a point distant five 
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feet northwardly from the center line of said road and 
opposite the west line of Centre street and extending 
thence north eighty-nine degrees ten minutes east twenty-
one hundred and twenty-seven and three-tenths feet to the 
division line between the borough of Merchantville and the 
township of Pensauken. '' 

The south track is defined as follows : 
'' THE SouTH TRACK. Beginning · in the Turnpike Road 

known as the Moorestown and Camden Turnpike Road 
and also known as Maple Avenue, at a point distant fiye 
feet .southwardly from the centre line of said road and 
opposite the division line between the borough of Mer-
chantville and the township of Pensauken, and extending 
thence north eighty-eight degrees · and fifty-five minute..; 
east forty-two hundred .and twenty-four and seven-tenths 
feet fo a point opposite Park avenue, thence north eighty-
nine degrees ten minutes east twenty-six hundred and 
twenty-nine and eight-tenths feet to the division line be-
tween the borough of Merchantville and the township of 
Pensauken. '' 

Then follows a description of a cross-over near the eastPrly 
line of the borough, which is not important. 

With these descriptions of the north and south tracks in mind, 
and by reference to the map, the meaning of section 6 of the 
ordinance, in respect to the provision relating to paving can be 
ascertained. Lines 1-23 of · section 6 ( case, p. 108), provide for 
paving between the rails and between the tracks with ritbble pave-
ment, additional stones ( to those that had been laid on the turn-
pike) to be provided by the company.. The company was also 
required to construct, for a distance of three feet on the outsidP 
of both the north and south tracks, a macadam pavement not les: 
than eight inches in depth, bound and finished in a mJ,nner similar 
to the sixteen feet of trap rock macadam pavement "as herein-
after provided'' ( referring to the macadam pavcr,_1ent called for 
by section 8, case, p. 109). 

Section 6 is obscurely written. Lines 1 to 23 repeat the re-
quirements in the contract between the Turnpike Company and 
the Cam.den & Suburban Railway Company relating to paving 
(Exhibit D. 7a, case, p. 123). The meaning of sections 6 and 8 
of the ordinance .is that the company shall construct a macadam 
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pavement eleven feet wide on each side of the outer rails of its 
north and south tracks, as defined in the ordinance at the time . of 
building the railway, that is, two adjoining strips of three feet 
and eight feet, on each side of the outer rail; the three feet strip 
to be laid under section 6, and the eight feet strip under sec·-
tion 8. The provision in section 6 out of which this, litigation 
arose begins at the 11th line from the bottom of page 108. It 
purports to require the company to pave between its rails and 
between its tracks, and three feet outside of its tr~cks whenever 
the borough under its own direction and at its own expense 
should pave the remainder of the roadway with some improved 
pavement. 

Five or six years ago the borough seems to have started 
movement to pave Maple avenue with improved pavement ( case, 
p. 126) and desired the street railway company to pave or pay 
the cost of paving the part between its tracks and three feet out-
side with the same material. The company raised no question as 
to its obligation to pay its part of the cost of the improved pave-
ment east of Centre street, but denied any obligation to pay for 
any part of the pavement west of Centre street. 

VII. 
The Borough of Merchantville could only pave a highway by 

ordinance, and no ordinance providing for the pavement in ques-
t.ion was ever passed by the Borough. 

The borough of Merchantville was incorporated by a special 
act of the Legislature approved March 3rd, 187 4, P. L. 187 4, 
p. 216, with certain corporate rights, afterwards, of course, ob-
taining the general powers conferred upon boroughs mider the 
general borough act, Revision of 1897, section 33, sub-division 2 
of which ( Comp. Stat., p: 244) provides that t11e borough by 
ordinance may pave any street. This, of course, is limited to its 
own streets .and high,,,ays. It cannot, without an ordin~nce, pro~ 
vide for the pavement of streets belonging to any other munici-
pality or to another corporation. The sections of the Borough 
Act relating to pavement were amended April 8th; 1915·, P. L. 
1915, p. 400. It doe;s Lot appear that the necessary procedure by 
ordinance to pave the turnpike was ever taken by the borough. 

· Wherever municipal action requires an ordinance no effectual . ' ac~1on can be otherwise taken. Dilts v. Stockton, 73 N. J. L. 158; 
Hitchner v. Richman, 7 4 N. J. L. 234. It is admitted that no ordi-
nance specifically authorizing this pavement was ever passed by 
the borough. ( Case, p. 94, 11. 10-12.) 
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VIII. 

The pavement, for which payment is now demanded by the 
Borough, was not laid "under the direction and at the expense 
of said Borough," as the ordinance of December 18, 1900, re-
quires, nor was it laid by the Borough "having the assistance 
therein of the state and county" as contemplated by the memo-
randum (P. 5) of November 15, 1915. 

The memorandum of November 15, 1915 (P. 5, case, p. 114), re-
cites that '' the borough of Merchantville proposes to have Maple 
avenue through its entire length paved with an improved pavP-
ment, having the assistance therein of the state and county, 
which both make appropriations toward the same, and over 
which they have certain supervision.'' 

The borough had power to make an agreement with the county, 
by which the borough should control the improvement, under leg-
islation then in force. P .. L. 1911, p. 273; Comp. Stat. Supple-
ment, p. 1038, par. 97; P. L. 1914, p. 124; Comp. Stat. Sup-
plement, p. 1356, par. 103. The street railway companies sup-
posed that the borough intended to proceed under one of thmw 
statutes. 

As a matter of fact the pavement in question was not laid h)' 

the borough of Merchantville with the assistance of the state and 
county. Every foot of the pavement, other than that for which 
payment is claimed from the defendants, was laid by the county 
under a contract made subsequent to the date · of the contract for 
the pavement between the tracks and three fert outside the1 eof 
made by the borough with Kelly-McFeeley Company, for pa)·-
ment of ·which this suit is brought. (Case, pp. 43 and 44.) 

A notice dated February 1, 1916, served by the borough on tlw 
defendant::; (Exhibit P. 17 a, case, p. 1-:U), sta '.,es: "You are 
hereby notified that the Moorestown Pike or Maple avemw 
throughout the extent of said road in the borough of Merchant-
ville is about to be paved under the direction and ·at the expense 
of said borough from the curb on each side to within thre_e feet 
of the outermost rails of the tracks used by the Public Service 
Railway Company, lessee of Camden & Suburban Railway Com-
pany,. on said road, with a pavement consisting of a concrete . 
base and interlocking stone," etc., and that the companies will 
be required within sixty days from the notice to pave between 1.he 
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tracks and between the rails of the railway", and three feet · on 
the outside of both north and south tracks. 

The pavement between the tracks and three feet outside was 
laid under a contract by the borough with the Kelly-McFe-eley 
Company. Before awarding the contract a notice (Exhibit P.18, 
case, p. 146) was given by the borough to the defendants stating 
that bids had been received and that unless the company paved 
between its 'tracks and three feet outside thereof with a certain 
pavement therein described "in accordance with the notice here-
tofore served [ that is the notice dated February 1, 1916] within 
sixty days from the time of the service of said notice said work 
will be awarded to Kelly-McFeeley Company in .accordance with 
their bid as aforesaid, at the expense of your companies or such 
one as shall be liable therefor, in accordance with the terms of 
the ordinances ref erred to in said notice so heretofore served.'' 

It does not .appear when Exhibit P. 18 was served on the 
company, but on April 15, 1916, Public Service Railway Com- · 
pany notified the borough as follovYs (Exhibit D. 1, case, p. 147): 

'' To the Borough Council of the Borough of Merchant-
ville. 

'' PLEASE TAKE NOTICE that Public Service Railway Com-
pany, the lessee in possession and operation of the street 
railway on Maple avenue on the highway known as Moores-
town & Camden Turnpike Company road, called Maple 
avenue, in the Borough of Merchantville, asserts that it is 
no t liable to do the paving or pay for the cost thereof, 
as claimed by you, on said highway, ·and that any steps, 
proceedings or contracts which you may let or undertake, 
or any costs or expense you incur, ,vill be entirely at your 
own risk. 

''Very respectfully yours, 

PUBLIC SERVICE RAILWAY COMPANY, 

" Dated April 15th, 1916." 

By R. E. Danforth, 
General Manager. 
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Evidently P. 18 ( case, p. 146) had not been served on the 
company until shortly before April 15, 1916. It does appear by 
the testimony of the mayor of the borough ( case, p. 93) that 
no action was taken by the borough until after receipt of the 
protest by the railway company of April 15, 1916. 

IX. 

The agreement of November 15, 1915. 

That agreement begins hy stating that '' the Borough of 
Merchantville proposes to have Maple avenue through its entire 
l<mgth paved with an improved pavement, having the assistance 
therein of the state and county, which both make appropriations 
toward the same and over which they have certain supervision." 
~rhis does not mean that the entire pavement is to be laid with-
out expense to the borough or that entire supervision of the work 
was to be conferred on the county. At the end of the first para-
graph of the agreement it is sajd: "While the paving is to be 
from curb to curb a portion of that only is to be ·solely at the 
expense of the borough, the remaining portion being contributed 
by state and county as aforesaid.'' It was upon these recitals 
of fact that the agreement was made. The provision in section 
6 of the ordinance of December 18, 1909, that the company 
should only be required to pave part of the turnpike when the 
borough should pave the rest at its own expense was intended as 
a protection to the company by postponing any obligation to pave 
until the borough should be willing to expend its own money also 
in the work. In the firnt and second paragraphs of the agree-
ment a statement is made that the obligatjon of the street rajl-
way company to pay a part of the cost of the paving west of 
Centn~ street is disputed, and when the borough notified the 
company that it intended to proceed with the work or award a 
contract for paving the turnpjke west of Centre street an 
emphatic denjal of the company's liability was served on the 
borough. Consequently, the borough proceeded with full notice 
of the company's legal position and cannot set up a claim of 
estoppel based on silence or apparent acquiescence of the com-
pany in the work. 

The Camden and Suburban Company did not sign the memo-
randum of November 15, 1915, and for that reason a non-suit 
afs to that company has already been granted jn this case. The 
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memorandum not only recites that a controversy existed as to 
the liability of the company to pay for any part of the pavement 
west of Centre street, but expressly declares that the '' dispute 
is still open as to the obligation of the company." The contro-
versy was between the parties to the ordinance of December 18, 
1900, that is, between the borough and the Camden and Suburban 
Company, relating to the obligation of that eompany under the 
(,rdinance. The memorandum if it purports to change the 
agreement expressed in the ordinance of December 18, 1900, 
was an effort of the borough and the Public Service ·Railway 
Company to change an agreement between the borough and the 
Camden and Suburban Company. There was no authority what-
ever for the Public Service Railway Company to do so. It has 
already been held that the Camden and Suburban Company did 
not agree to change the ordinance, and there is nothing in the 
lease authorizing Public Service Railway Company to change 
the obligation, if any had been previously incurred by the 
Camden and Suburban Company by accepting the ordinance. 
It will be noticed that in the memorandum the Public Service 
Railway Company assumed no obligation whatever. There is 
nothing in the lease authorizing the company to modify any 
pre-existing contract of the Camden and Suburban Company. It 
i8 true that under the lease the Public Service Railway Com-
pany assumed the obligations of the Camden and Suburban, but 
ihat did not authorize the Public Service Railway Company to 
treate or enlarge obligations of the lessor. For instance, would 
any one seriously contend that the Public Service Railway 
Company might modify the terms of a mortgage made by the 
Camden and Suburban to a trustee or to waive a defense that 
the Camden and Suburban may have had to a claim for money or 
damages. 
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Summary. 

(l) The Camden Horse Railroad Company by its charter 
obtained directly from the Legislature the right to construct a 
street railway on the turnpike subject to the consent of the 
turnpike company, which was obtained. No other consent was 
needed (si1,pra, pp. 2 and 3). The company also obtained con-
sent of the turnpike company to use electricity as a motive 
power. No other consent for that purpose was necessary, al-
though an ordinance purporting to grant such consent was passed 
by the borough. That ordinance ·was unnecessary because the 
borough did not have charge of the turnpike ( Comp. Stat., p. 
4991, sec. 8; s1.1,.pra, pp. 4, 5 and 6, &c.). Any defect in the right 
of the railway company to use electric power by the overhead 
system was validated by an act passed in 1893 ( Comp. Stat., p. 
4992, sec. 10). 

( 2) The borough had no jurisdiction over the turnpike to 
gr.ant consent to the location of street railway tracks thereon 
nor to require the Camden and Suburban Company to pave an~-
part of the turnpike. 

(3) The turnpike company never gave consent to the Camden 
and Suburban Company to construct a street railway on tlw 
turnpike west of Centre street, and without that consent the 
consent of the borough required by the act of March 16, 1893, 
could not be granted ( Comp. Stat., p. 5038, sec. 139). Thr 
Camden and Suburban Company, even with the consent of thP 
turnpike company and of the borough, could not obtain a right 
to construct tracks; on the turnpike west of · Centre street, he-
cause a street railway had already been constructed on that part 
of the turnpike (Comp. Stat., p. 5008, E:ec. 56; supra, pp. 8 and 9). 
Therefore, the ordinance of December 18, 1900, so far as it 
relates to the turnpike west of Centre street, is voi.d. 

( 4) The second track on the turnpike west of Centre strert 
was laid under the autho1ity of the charter of the Camden HorsP 
Railroad Com,pany, although the wo1k wns actually done by the 
Camden and Suburban Company, as required by the lease. There 
was no other authority under which the second track of thP , treet 
railway could have been constructed west of Centre street. 

( 5) Laying the second track in place of the five turnouts 
was not the construction of a new railway on the turnpike, an<l 
consequently the consent of the borough under the act of March 
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9, 1893, was not required. M etlar v. M. & S. Trac. Co., 72 N. J. 
L. 524. Moreover, the consent of the borough expressed in the 
ordinance of 1892 was not limited to a single track. The turnpike 
company did consent. 

(6) The act of March 9, 1893, if it ever applied to the turn-
pike, was amended by the act of March 16, 1893 ( supra, p. 5); 
so as to exclude turnpikes from its purview. Besides, a street 
railway had been constructed on the turnpike before that act 
was passed, and no municipal consent to lay the second track was 
needed. 

(7 ) The borough of Merchantville never had jurisdiction over 
the turnpike prior to its conveyance to the county, .and subse-
quent to such conveyance in 1913 the borough was expressly 
prohibited by law from exercising any jurisdiction or control 
over the roadway of the turnpike. The statutes relating to county 
roads state that all duties wnd powers respecting the same shall 
be vested in the boa~d of chosen freeholders to the exclusion of 
all township, town, borough, village or other municipal officers, 
except as to sidewalks ( supra, pp. 6 and 7). Consequently, the 
borough had no right after that conveyance to pave or to require 
the street railway company to pave any part of the county road. 

(8) The memorandum of November 15, 1915, Exhibit P. 5, 
shows .a r ecognition by the borough of the fact that the railway 
company denied any liability for paving west of Centre street. 
This was repeated by formal notice (Exhibit D. 1, case, p. 147) 
before the borough did any work. There can be, therefore, 
no estoppel ( S1i,pra, pp. 16 and 17) against def ending this claim. 

November Term, 1920. 

FRANK BERG-EN, 
Coiinsel for Public Service Railicay Conipany. 





NOTE. 

In 1896 the status of the street railway company west 
of Centre street was this. In 1892 a street railway and five 
turnouts had been constructed west of Centre stre~t, in Mer-
chantville, by the Camden Horse Railroad Company, with the 
consent of the turnpike company and the borough. (Agreement, 
Exhibit D. 7, Case, p. 118; ordinance of April 5, 1892, Exhibit 
D. 8, Case, p. 149.) In 1896 the Camden Horse Railroad Com-
pany obtained another consent from the turnpike company, and 
a consent from the borough, to lay a second track on Maple 
avenue west of Centre street, parallel with the track already 
laid. (Agreement, Exhibit D. 6, Case, p. 120; ordinance, October 
6, 1896, Exhibit D. 4, Case, p. 116.) These rights obtained in 
1896 by the Camden Horse Railroad Company were strictly in 
compliance with the terms of the lease ·of the property of that 
company to the Camden & Suburban Railway Company dated 
May 1, 1896 (Exhibit P. 6, Case, p. 115). · In this situation the 
Camden & Suburban Railway Company, without the consent of 
the Camd':.ln Horse Railroad Company, and without the consent 
of the turnpike company, applied to the borough of Merchantville 
for consent to locate tracks not only east of Centre street, for 
which they had a right to apply and for which they had the 
consent of tlie turnpike company (Exhibit D. 7a, Case, p. 123)>' 
but also for permission to construct a single track west of Centre 
street over the location of the five turnouts, for which they had 
no right to apply. 

It appears in the case that at the time when the ordinance to 
the Camden & Suburban Railway Company was passed by the 
council 0£ the Borough of Merchantville, December 18, 1900, the 
horough passed another ordinance, presented the day before, 
purporting to repeal the ordinance of 1896 granting consent to 
the Camden Horse Railroad Company (Case, p. 124). That 
repealing ordinance was introduced and passed without the 
knowledge or consent of the Camden Horse Railroad Oompany. 
An effort was made to show that Mr. Lippincott was present at 
the meeting when this repealing ordinance was passed; but he 
~ad _no interest in the Camden Horse Railroad Company, had 
no right to speak for it, and did not pretend to consent, saying· 
that he had no right to do anything of the kind ( Case, p. 58, 
bottom), and he had no recollection of the effort of the council 
to pass the repealing ordinance ( see Case, pp. 60 and 61). 



Mr. Early testified (Case, p. 53), that he was almost certain 
that Judge Armstrong, who was a director of the Camden Horse 
Railroad Company, was present at the meeting; but· Mr. Early 
was mistaken. The proof conclusively shows that Judge Arm-
strong was not there, and had nothing whatever to do with this 
matter ( Case, p. 59, 1. 30; pp. 61-62). There was no decision 
of this question in the court below. 

Under these circumstances it is perfectly clear that the ordi-
nance to the Camden & Suburban Railway Oompany, which 
purported to confer consent to construct a track west of Centre 
street, was absolutely void. The company had no power to takt 
it, and the borough had no power to give it; and for that reason 
the street railway company while willing to waive any question 
as to the legality of its obligation to pay for the paving east 
of Centre street (which it has paid), from the beginning denied 
any obligation to pay :for paving west of Centre street, and gave 
timely notice of its position in that respect. (See P. 5, November 
15, 1915, Case, p. 114; and notice, Exhibit D. 1, dated April 15, 
1916, Case, p. 147.) It is admitted that this notice was given 
oefore the pavement now in question was laid or contract 
awarded for laying the same. ( Case, p. 93, 1. 30.) 
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