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The Chemistry Council of New Jersey (CCNJ) greatly appreciates the opportunity to participate in the Public Access Work
Group and provide written comments to Senate Environment and Energy Chair Bob Smith.

CCNJ, along with other interested parties, worked with the New Jersey Department of Environmental Protection (NJDEP) to
develop the 2012 Coastal Zone Management Rules as they relate to public access (N.J.A.C. 7:7E-8.11), and the NJDEP saw fit
to appropriately exempt industrial facilities that are considered critical infrastructure from on-site public access
requirements.

CCNJ, and our members, strongly believe that new and existing critical infrastructure should not be required to provide on-
site or off-site public access, due to their designation as critical infrastructure. For public access purposes, CCNJ defines
“critical infrastructure” as follows:

Facilities designated as such by the New Jersey Domestic Security Preparedness Act;

Facilities regulated by the NJDEP Toxic Catastrophe Prevention Act (TCPA);

Facilities regulated by the NJDEP Discharge Prevention Program (DPCC);

Facilities regulated by the U.S. Department of Homeland Security (USDHS) Chemical Facility Anti-Terrorism Standards
(CFATS); or

* Facilities regulated by the USDHS Maritime Transportation Security Act (MTSA).

If a facility were subject to the Waterfront Development Act (N.J.S.A. 12:5-3), Coastal Area Facility Review Act (CAFRA)
(N.J.S.A. 13:19), and/or Coastal Wetlands Act of 1970 (N.J.S.A. 13:9A), they would be obligated to provide public access to
tidal waters as required by the applicable permit(s). However, for industrial facilities, on-site public access is more likely to
not be practicable due to health and safety concerns, the threat of terroristic activities, and/or physical obstructions that
cannot be modified. In addition, the cost and resources involved in retrofitting a fully developed industrial facility to allow
for public access is prohibitive compared to the benefit the public would receive by having access to the site. Furthermore,
if a developed area requires a coastal zone permit to conduct repair and/or minor modification activities to an existing
structure, the property owner should not be required to retrofit the entire site to allow public access to that small area.

There are significant security concerns associated with providing public access to industrial facilities that must be recognized
and will be difficult, if not impossible, to address. USDHS and New lJersey’s Office of Homeland Security and Preparedness
developed guidelines for chemical facilities and similar critical infrastructure that mandate strict physical security systems to
protect the public and power-generating assets from terrorist attacks or other safety hazards. These best practices prohibit
public entry onto these sites, as well as public congregation in proximate areas. This presents industrial facilities with
significant legal limitations on their abilities to satisfy public access requirements and would put public safety at risk.

Moreover, in the event an industrial facility is unable to satisfy an on-site public access requirement, CCNJ does not believe
it is suitable public policy to then require an off-site public access alternative. In the spirit of Governor Christie’s Executive
Order No. 2, New Jersey should strive to lessen the regulatory burden on the industrial facilities, which will in turn encourage
new investment and growth in the State. Though not the same as offering a place to swim or fish, our members’ facilities
employ thousands of people, pay millions of dollars in taxes, and produce needed consumer products and intermediates,
providing no less of a public benefit. It is inappropriate to demand that these facilities provide off-site public access to tidal
waters just so they are allowed to continue providing public benefits to their host communities and the State.

CCNJ strongly recommends that a stand-alone exemption from the public access rules be included for all new and existing

critical infrastructure, as defined above, regardiess of what regulated activities they perform and regardless of whether a
municipality has an approved public access plan or not.
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There are also sites that are not considered “critical infrastructure” but have hazardous, unsafe conditions, which are not in
the public’s best interests to access. CCNJ, and our members, believe that all sites undergoing activities directly related to
the remediation of a contaminated media should be exempt from requiring any kind of public access. This is a matter of
public health; allowing the public to access these sites and, therefore, be exposed to contaminants, should not be encouraged.
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Testimony for Public Hearing
Senate Environment and Energy Committee
April 21%, 2016

Ed Potosnak, New Jersey LCV
P.O. Box 1237
Trenton, NJ 08607

Chairman Smith and the Senate Environment and Energy Committee,

I am submitting this testimony to you today as Chair of the Keep It Green Coalition, which
represents180 statewide, local, and regional organizations committed to land conservation,
agriculture, historic preservation, environmental protection, urban parks, and outdoor recreation.
This Coalition led the fight to pass the 2014 open space ballot measure and represents the groups
would are actively working on-the-ground to support preservation, park development, and
restoration in the State. The coalition thanks you for holding this hearing on S969, the Preserve
New Jersey Act, and all the legislators who supported the bill in the Senate and Assembly. We
call upon Governor Christie to follow the legislature’s lead and sign this bi-partisan bill.

S969 provides a clear and open process for distributing voter-approved funds to state programs,
counties, municipalities, and nonprofits to preserve lands that protect our drinking water, grow
Jersey Fresh produce, honor our state and national history, and serve as community parks and
wildlife habitats. The measure provides reduced, but stable annual funding for the depleted
Green Acres, farmland, and historic preservation programs, as well as programs to improve
water quality, remove and clean up underground storage tanks, remediate brownfields, and
clean-up polluted sites. This funding to preserve these lands is especially vital given that New
Jersey is the nation’s most densely populated state and has very little remaining open space.

In addition to protecting local plant and animal species and improving air quality, land
preservation has many less obvious environmental benefits such as water purification. Land
serves as a natural filter for our drinking water. At a time when drinking water contamination is
receiving increased scrutiny across the country, one of the best steps we can take to protecting
water quality is to preserve land that filters water consumed by millions of New Jerseyans.

The benefits of land conservation, however, are not purely environmental, preserving land leads
to many economic benefits as well. Open space stabilizes property taxes, supports local
economies like the Jersey Shore, and enhances land values. In fact, the average home value
increases over 15% when located within 1,500 feet of undeveloped areas. On a larger scale, open
areas enable outdoor recreational activities that contribute significantly to our state’s economy.
For instance, hunting, fishing, and wildlife watching contribute about $1.7 billion annually to
New Jersey’s economy. Additionally, more jobs are created for every million dollars spent
restoring historic nonresidential buildings than are created for every million dollars spent on new
construction.

Although these figures are impressive, perhaps the most significant of all these benefits is the
fact that preserved land more than pays for itself. According to a study by our friends at the Trust
for Public Land, conserved land returns $10 in ecosystem services for every $1 that is invested.
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Currently, many preservation programs are not receiving funding, and the Governor’s signature
on S969, the Preserve New Jersey Act, is necessary to apportion the CBT funds dedicated by the
voters for the next three years. The Legislature will then be able to evaluate the programs as well
as the existing needs and establish continued implementation guidance. When voters approved
Public Question 2 in November 2014 by an overwhelming majority, 65 percent, they sent a clear
message that preservation and stewardship of Open Space, Farmland, and Historic lands were
important statewide priorities.

Despite this constitutionally established fund, communities have yet to see benefit, because the
Governor has yet to sign implementing legislation, even though the legislature has now twice put
this bill on his desk. Consequently, funds for parks, open space, farmland and historic
preservation are being collected but are not being released to counties, municipalities and non-
profits throughout the state as the voters intended. Even worse, without implementing language,
the accumulating funds have already become an enticing source of unallocated money, and the
governor has already used $19.9 million to pay for park staff and management, even though the
legislature explicitly found another funding source because this body wisely determined that the
suggested use of CBT funds was inconsistent with the intent of voters. Usage of funds in this
manner last year is unacceptable and we are exploring all options on how to remedy the
situation.

Once again this year, the Governor has proposed using dedicated CBT funds for this same
purpose, and we strongly believe that enacting this implementation bill is the only way to prevent
improper use of fund both this year and in the future.

Finally, the programs funded through the dedicated funds should not be subject to the year to
year appropriations process. Having longer term, reliable funding allows for programs to make
strategic investments and complete multi-year projects.

Recommendation:

In order to both begin and ensure continued funding for vital programs, the New Jersey Keep it
Green Coalition and New Jersey LCV call upon Governor Christie to sign S969. :

With each passing day that the funds are not distributed, the lands our families and businesses
count on to provide clean drinking water, recreation, and produce are being developed and our
historic sites are falling further into disrepair.

Thank you again for your leadership on this isSue, providing us a platform to publically petition
the governor, and for your thoughtful consideration of our testimony.

With highest regards,

Edward Potosnak,
Chair, Keep It Green Coalition
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Linda J. Mead
President & CEO
Dé&R Greenway Land Trust
One Preservation Place
Princeton, New Jersey 08540
www.drgreenway.org

Good morning Chairman Smith and Members of the Committee:

My name is Linda Mead and I am President & CEO of D&R Greenway Land Trust, a nonprofit
orgamzatlon that partners with the NJ Green Acres Program and the State Agricultural
Development Committee to preserve farms and conservation lands in central and south Jersey.
Together, we have permanently preserved nearly 20,000 acres of NJ’s remarkable landscape
since 1989. The protection of these 287 different properties was accomplished w1th Green Acres
and GSPT fundmg, leveraged with local open space dollars and private funding.

We are members of the NJ Keep It Green Coalition and strongly support the implementing
legislation that is on the Governor’s desk. Thank you for taking testimony today.

As one of New Jersey’s land trusts that depend on this funding to preserve land and create parks
and public open space‘in New Jersey--- we are anxious for this legislation to get approved and

for the flmding to become available.

-The State open space funding primeé the pump for just about all of our transactions. Since the
Nonprofit Program began in 1995, D&R Greenway has received over

$11 million in State funding. That funding has served to leverage many of the lands we have
preserved which total nearly $400 Million in value. '

Nonprofits like ours and the many local governments that utilize this funding need to be able to

.plan our projects and make commitments to preservation sellers. '



And please know that the lands we preserve are more than recreation lands and critical habitat

projects. The lands we preserve provide valuable ecosystem services in our State.

Just recently, we had a report prepared to estiniate in dollars, the economic value of the
ecosystem services provided by the lands we have preserved. Using current scholarly work on
ecological economics matched with our preservation data, this report estimated that the 20,000
acres protected by D&R Greenway Land Trust provide $60 million in value each year. This
value includes clean water quality and flood protection, filtering of clean air, carbon sinks to
regulate our atmosphere and habitat value for pollinators and wildlife. It includes contributions
to the economy through recreational uses. This is in addition to the value of agricultural

products from our preserved farmland.

We believe that this implementing legislation is a fair and equitable way to distribute the open

space funding. Mr. Chairman, all of our Programs can use more funding than is currently
approved through the “Preserve New Jersey Act”; but this bill is a way to at least get the

Programs working again.
One thing is certain-— if we don’t get a bill passed to prescribe the allocations that we all voted

for... none of our worthy projects will get accomplished. Our membership urges the Governor -

to sign this important legislation.

XXX




"\ OPEN SPACE
%  INSTITUTE

Contact: Bill Rawlyk
908.628.4299
brawlyk@osiny.org

Open Space Institute Supports the New Jersey Open Space Implementation Bill

On behalf of the Open Space Institute I appreciate the opportunity to provide testimony in support
of the Open Space Implementation Bill, S 969. My name is Bill Rawlyk and I am the Mid-Atlantic
Field Coordinator for the Open Space Institute’s Conservation Capital program. The Open Space
Institute is a land conservation organization that has helped protect over 2.2 million acres in North
America from Alabama to southeastern Canada. One of the ways we preserve land is through our
conservation capital program, which administers grant funding to projects that safeguard water
resources, enhance recreational access, preserve habitat for rare and endangered species, and
support sustainably managed lands.

In New Jersey, with the generous support of the Geraldine R. Dodge and William Penn
Foundations, we have awarded $8.2 million in loans to land trusts to conserve 10,730 acres of land
with a total real estate value of $51.4 million, and $3 million in grants to conserve 8,000 acres of
land with a total real estate value of $23.8 million. The grants we award are always a piece of the
funding pie and our program has been successful in New Jersey due to the state’s long history of
stable and reliable open space funding. For example, of the $23 million needed to protect the 8,000
acres I just mentioned, about $6 million came from the State of New Jersey — funding that was often
the magnet for other public and private funds, enabling many of the projects to be completed that
might not have been otherwise.

The public clearly support continuing conservation funding. Sixty-four percent of New Jersey
voters approved the 2014 open space ballot measure. The implementation bill will ensure that year
after year there is a predictable source of funding that can leverage additional funding such as the
grants we oversee.

The Open Space Institute’s grant program cannot function independently and without state funding
we are beginning to encounter instances where land trusts in New Jersey are deciding not to apply
for an Open Space Institute grant since state matching funds have dwindled.

Examples like these run counter to the intentions of voters who overwhelmingly supported the open
space measure. The implementation bill will provide transparent, predictable and reliable funding
that provides opportunities to leverage non-state funding and keep New Jersey’s community parks,
forests and farms, green.

Thank you for the opportunity to speak before the committee and for your support of the open space
implementation bill.
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April 21, 2016
Senate Energy and Environment Committee
Testimony of Amy Hansen, Policy Analyst, New Jersey Conservation Foundation

Good morning Mr. Chairman and committee members. Thank you for the opportunity to comment on
A780/5969 which will allow appropriation of the 4% of the Corporate Business Tax that the voters
approved-in 2014 to fund open space, farmland and historic preservation. New .lersey Conservation
Foundation has worked _for over 50 years to preserve lands and natural resources across the state but

our efforts have been harhpered by the current lack of funding.

As | 'speak with my colleagues in the Acquisition Department within my organization, | keep hearing the
same thing. They have potential projects, from the Delaware Bayshore protecting farmland, to the
nghlands, to urban areas needing more parks, all desperately waiting on preservatnon money to move
forward. There are parks and open space, historic farmland and other sites in many other places

’ throughout New Jersey that deserve permanent protection but the preservatlon programs have run out
of money, leaving County:and municipal open space funds sitting waiting for matching dollars.

We have waited a long time for this funding — the time is overdue to move itinto good projects that will
allow current and future generations a clean drinking water supply, healthy food recreation
opportumtles and a high quality of life in this state, the most densely populated of our nation’s fifty.

Please do everything you can to appropriate these funds now. Thank you.

NJ Conservation Foundation — 908-234-1225 |
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Raritan Headwaters

Association

Raritan Headwaters is a proud member of the Keep It Green (KIG) coalition. With our
partners at KIG we are working to create long—term, dedicated funding for open space

preservation in the Garden State.

Raritan Headwaters is a watershed association. We are not a land trust. We protect
clean water in our 470 square mile watershed in Hunterdon, Morris, and Somerset

Counties.

Why does a watershed association care about open space? The single best indicator of
water quality is land use; the more intense the land use, the more water quality is

adversely affected. That is, as development density goes up, water quality goes down.

Protecting open space is a keystone to protecting water quality. We are blessed to have
many state parks and natural areas in our watershed, including gems like Fairview Farm,
Voorhees State Park, the Ken Lockwood Gorge Wildlife Management Area, and Round

Valley and Spruce Run State Parks, but many critical areas remain to be preserved.

The New Jersey Highlands Council (the Council) recently implemented a program to
help preserve open space in the Highlands, a vital source of drinking water for 5.5
million people. The Council has approximately $10 million available to buy Highlands
Development Credits and to preserve open space. The funds for the Highlands program
come not from the State budget, but from mitigation funds from PSE&G’s expansion of
its Susquehanna—Roseland utility easement. One of the conditions in the Highlands
program is that the money provided by the Highlands Council must be matched; the
Council will fund no more than 50% of each open space project. Green Acres funds

from S969/A870 will provide critical matching funds for projects in the Highlands that

P.O. Box 273, Gladstone, New Jersey 07934 < www.raritanheadwaters.org * 908-234-1852

O«



are absolutely essential to protecting safe drinking water for the majority of New

Jersey’s families now and for the future.

Raritan Headwaters works with a variety of partners to preserve open space in our
watershed, including private landowners, the DEP Green Acres office, the New Jersey
Water Supply Authority, local and county governments, and local land trusts and other
non-profit conservation organizations. We helped preserve more than 6,300 acres of
natural areas over the last 25 years. If you’re wondering how Raritan Headwaters spent
the open space funds it received in the past, every dollar of open space funding that we
take in goes right back out the door to buy land that protects water quality. In other
words, we cover our own overhead. 100 percent of the taxpayers’ open space funds

went to a willing seller. State open space funding gets leveraged on every project.

Open space is essential to the health of our communities. High-quality natural areas
provide opportunities for recreation, education, and economic development. They build
community and protect public health by protecting clean air and clean water. In
addition, they safeguard wildlife habitat and boost local economies by stabilizing local
property taxes, spurring revitalization, supporting area businesses, and providing a

better quality of life. Open space is good for you!

Preserving open space helps protect your drinking water. Investing in open space is an

investment in the future of New Jersey.

Respectfully submitted,

William S. Kibler
Director of Policy

bkibler@raritanheadwaters.org

Winner 2015 Governor's Environmental Excellence Award
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MEMORANDUM

TO: Public Access Task Force
Sara Bluhm - NJ Business and Industry Association
Tim Dillingham- American Littoral Society
Michael Egenton - NJ Chamber of Commerce
Debbie Mans - NY/NJ Baykeeper

FROM: Elizabeth George-Cheniara, Esq., Vice President of Regulatory & Legal Affairs

COPY: Senator Bob Smith, Chair, Senate Environment and Energy Committee
Michael J. Gross, Esq., (Giordano, Halleran & Ciesla, P.C.)
Steven Dalton, Esq., (Giordano, Halleran & Ciesla, P.C.)
Rick Ricciardi, P.P. (Marathon Engineering)
Carol Ann Short, Esq., CEO, NJBA
Jeff Kolakowski, Vice President of Government Affairs, NJBA

RE: NJIBA’s Response Paper to “Draft Issue Area Discussion”

DATE: March 21, 2016

The New Jersey Builders Association (NJBA) appreciates the opportunity to participate in the
Task Force and provide comments on the “Draft Issue Area Discussion” (Draft Proposal). NJBA
recognizes the public’s right to access and use tidal waterways and shores under the common law
principle known as the “Public Trust Doctrine”, a principle recognized in New Jersey and
throughout the United States, with origins that date back to English common law and Roman
civil law. But that doctrine is not the only principle to be considered in the context of a
legislative effort to codify public access principles of the Public Trust Doctrine to act as
authority for regulations to implement such principles. Another fundamental principle under the
State and federal constitutions is the sanctity of private property. Indeed, private property rights
likewise predate the founding of this country and are grounded in historic legal authority such as
the Magna Carta. Accordingly, any public access statute and regulations must be consistent not
only with the principles of the Public Trust Doctrine as developed through the common law over
the course of years, but must also reflect and be in compliance with the New Jersey and United
States Constitutional requirements.

The Supreme Court of New Jersey has been most judicious in striking the balance between the
public’s right of access to tidal waters under the Public Trust Doctrine on the one hand, and the
rights of private property owners, the character of coastal neighborhoods, and the interests of the
residents of these communities, on the other hand. Any legislative effort to now codify the

GEORGE T. VALLONE President e CAROL ANN SHORT, EsQ. Chief Executive Officer
DwWIGHT W. PITTENGER, EsaQ. Vice President e JOHN H. KIRKENIR Treasurer © THOMAS F. TROY Secretary e COREY T. WESCOE Builder Vice President
JEANNE TOMLINSON Associate Vice President e JOHN J. HEALEY 2" Associate Vice President
ROBERT M. WASHBURN, EsQ. General Counsel e MICHAEL J. GROSS, EsQ. Environmental Counsel ® THOMAS F. CARROLL lll, EsQ. Land Use Counsel e TED ZANGARI, EsQ. MXD Counsel

200 American Metro Boulevard e Suite 123 e Hamilton, NJ 08619 e P: 609.587.5577 e F: 609.587.0044
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NJBA'’s Response Paper to “Draft Issue Area Discussion”
Page 2 of 10

Public Trust Doctrine should adhere to Court’s careful balancing of these competing interests by
requiring case-by-case, individualized determinations and balancing of the public’s rights under
the Public Trust Doctrine and private property rights.

The framework for such individualized determinations is established in the Supreme Court’s
decisions of Matthews vs. Bay Head Improvement Association, 95 N.J. 306 (1984) and
discussed in Raleigh Ave. v. Beach Ass’n v. Atlantis Beach Club, Inc., 185 N.J. 40 (2005),
which address the public’s right to use in limited circumstances dry sand beach areas and limited
rights to perpendicular access to such lands. In those cases, the Court established the public’s
rights are satisfied as long as reasonable access to water areas exist and that public rights of
access in the context of private property are not absolute, but rather, at times it is appropriate for
private property owners to exclude the public. The Matthews Court, recognizing that private
land owners have an interest in upland dry sand that differs from municipal beaches and that the
public’s right of access is thus more limited, established factors to review on a case-by-case basis
to make the determination of whether reasonable access to water areas exist and whether upland
private property owners may or may not be required to provide for public access to
accommodate use of tidally flowed waters. The Matthews factors include examination of:

e Geographical proximity of the dry sand to the wet sand areas.

e Availability of publicly owned upland sand area.
¢ The nature and extent of public demand.
e Usage of the upland by private owner.

The Raleigh Court, applying these same factors, also considered the nature and extent of
surrounding development and convenience to pedestrians, and historical public usage of
privately owned upland beach areas.

State and federal Constitutional taking considerations also must be addressed in any legislative
process to ensure taking principles are respected in the context of governmental decisions
imposing public access requirements. Both the State and federal constitutions prohibit the
government from taking private property without paying just compensation. New Jersey
Constitution, Art. I920; United States Constitution 5™ and 14" Amendments. Under Taking
principles, an “essential nexus” must exist between public access requirements and the interest
the government seeks to protect, and any public access exaction must be “roughly proportional”
to the proposed development. Essentially, public access must be determined on a case-by-case
basis to ensure State and federal constitutional principles are respected.



NJBA’s Response Paper to “Draft Issue Area Discussion”
Page 3 of 10

In recognition of the established federal and State case law, the Draft Proposal states on the first
page: “There is a need for legislative expressions to direct the Department of Environmental
Protection to articulate policy with respect to public access to guide its actions, and to ensure that
its policy is consistent with the Public Trust Doctrine and relevant case precedent.” However,
the subsequent pages and recommendations for legislative construction are overly broad and
would apply a “one-size-fits-all” approach to determining whether public access would be
required. The Draft Proposal, therefore, does not adhere to the underlying principles and criteria
implementing the Public Trust Doctrine, nor does it recognize private property rights. NJBA
strongly recommends that the proposal should apply a case-by-case analysis of the particular
circumstances (i.e. nature and character of residential neighborhoods, need for public access, and
the legitimate interests of its residents, etc.) in order to balance private property rights with the
public’s right to use tidally flowed lands under the Public Trust Doctrine.

The following provides a more detailed underlying legal analysis and highlights NJBA’s specific
concerns and positions on aspects of the Draft Proposal, including where revision is necessary.

Public Trust Doctrine Legal Framework

NIJBA reiterates its recognition of the public’s right to access and use tidal waterways and shores
under the “Public Trust Doctrine,” which has long been recognized in New Jersey and the United
States. However, it is equally important to recognize and incorporate the well-established
private property principles, which are also fundamental under the State and federal constitutions,
in the context of any public access framework.

The Supreme Court of New Jersey has judiciously struck the balance between the public’s right
to beach access under the Public Trust Doctrine on the one hand, and the rights of private
property owners, the character of coastal neighborhoods, and the interests of the residents of
these communities, on the other hand. See Raleigh Ave. Beach Ass’n v. Atlantis Beach Club,
Inc., 185 N.J. 40 (2005) and Matthews v. Bayhead Improvement Association, 95 N.J. 306
(1984), and other cases such as National Association of Home Builders v. Dept. of
Environmental Protection, 64 F. Supp. 2d. 354 (D.N.J. 1999).

In Matthews, the Supreme Court noted that the question of the public’s right to privately-owned
dry sand beaches arises in two contexts: (1) perpendicular access (“the right to cross privately
owned dry sand beaches in order to gain access to the foreshore™), and (2) access “of the sort
enjoined by the public in municipal beaches ... namely, the right to sunbathe and generally enjoy
recreational activities”. 95 N.J. at 322-23. The Court determined that “the public interest is
satisfied so long as there is reasonable access to the sea,” and that “private land owners may not
in all instances prevent the public from exercising its rights under the public trust doctrine.” Id
at 326. Yet the Court also determined that “the public’s rights in private beaches are not co
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extensive with the rights enjoyed in municipal beaches.” Thus, the Court mandated that the
extent of public access must be determined on a case by case basis: “the particular circumstances
must be considered and examined before arriving at a solution that will accommodate the
public’s right and the private interests involved.” Id. at 324.

The Supreme Court recognized that private land owners have an interest in upland dry sand that
differs from that of a municipality, and hence the public’s right of access is more limited. As
stated by the Court:

“Precisely what privately-owned upland sandy area will be available and required
to satisfy the public’s rights under the public trust doctrine will depend on the
circumstances. Location of the dry sand area in relation to the foreshore, extent
and availability of publicly-owned upland sand area, nature and extent of the
public demand, and usage of the upland sand by the owner are all factors to be
weighed and considered in fixing the contours of the usage of the upper sand.”
[Id. at 326]. See, NAHB v. DEP, 64 F.Supp.2d. at 360 (requiring an examination
of the site-specific reasonableness factors under Matthews to determine the extent

of privately-owned land required to satisfy the public’s rights under the Public
Trust Doctrine.)

Both the State and federal constitutions prohibit the government from taking private property
without paying just compensation. New Jersey Constitution, Art. I §20; United States
Constitution 5™ and 14™ Amendments. The protections afforded under both constitutions are
coextensive. Littman v. Gimello, 115 N.J. 154, 161, cert. den., 493 U.S. 934, (1989).

A taking of private property without just compensation may occur either as a physical occupation
of property by the government or another, or through governmental regulatory taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427-28, 102 S.Ct. 3164, 3171-72, 73
L.Ed.2d 868 (1982) (requiring landlords to allow television cable companies to place cable
facilities in their buildings effected a taking even though the facilities occupied only one and
one-half cubic feet of space); Lucas v. S. Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct.
2886, 120 L.Ed.2d 798 (1992) (holding that State regulation barring all construction on barrier
island residential lots constitutes taking requiring compensation unless common-law principles
would have prohibited all habitable or productive improvements on lots); United States v.
Causby, 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946) (noise from airplane glide path
projecting onto land is in the nature of an easement, requiring compensation under Fifth
Amendment); Gulf Power Co. v. U.S., 998 F. Supp. 1386, 1394-95 (N.D. Dist. Fla. 1998), affd,
187 F.3d 1324 (11™ Cir. 1999) (where the government forced utilities to grant cable companies
access to their power lines); Kaiser Aetna v. United States, 444 U.S. 164, 100 S.Ct. 383, 62

44
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L.Ed.2d 332 (1979) (holding that government's requirement of public access to marina joined to
bay due to private development of inland lagoon constituted exercise of eminent-domain power,
requiring payment of compensation); Nollan v. California Coastal Comm'n, 483 U.S. 825, 107
S.Ct. 3141, 97 L.Ed.2d 677 (1987) (holding that condition of permit to construct residence
requiring grant of public easement across beach-front section of private property constituted
taking).

It is well established in cases involving government regulatory dedication exactions that to
survive judicial scrutiny under the Takings Clause, the dedication exaction must substantially
advance a legitimate state interest. Agins v. City of Tiburon, 447 U.S. 255, 260, 100 S.Ct. 2138,
2141, 65 L.Ed.2d 106, 112 (1980). In order to do so, there must be an “essential nexus” between
the required dedication and the interest the government seeks to protect. Nollan v. California
Coastal Comm’n, 483 U.S. 825, 837, 107 S.Ct. 3141, 3148-3149, 97 L.Ed.2d 677, 689 (1987).
Additionally, where an “essential nexus” exists, the Takings Clause requires that there be “rough
proportionality” between the exaction and the proposed development. Specifically, the
government “must make some sort of individualized determination that the required dedication is
related both in nature and extent to the impact of the proposed development.” Dolan v. City of
Tigard, 512 U.S. 374, 391, 114 S.Ct. 2309, 2319-20, 129 L.Ed.2d 304 (1994).

The New Jersey Supreme Court repeated its mandate “for a case-by-case consideration in respect
of the appropriate level of accommodation” in Raleigh Ave. Beach Ass’n v. Atlantis Beach Club,
Inc., supra, 185 N.J. at 55. After quoting extensively from its earlier decision in Matthews, the
Court then “turn[ed] . . . to an application of the Matthews factors to the circumstances of [the]
case” before it in order to make a “case-by-case” determination. The Raleigh court looked at the
following Matthews factors:

“Location of the dry sand area in relation to the foreshore.”

“[E]xtent and availability of publicly-owned upland sand area. Here the court
looked at proximity of available public beaches and the public’s access thereto”.
“[N]ature and extent of the public demand”

“[Ulsage of the upland sand land by the owner”.

In examining the location of the dry sand area in relation to the foreshore, the Court considered
the nature and extent of development in the area and convenience to pedestrians. The Court paid
most attention to the usage of the upland sand by the land owner. In Raleigh, the beach had
historically been open to the public, and had been readily available for perpendicular access as
well as for unlimited use of the dry sand beach. The Court found it unreasonable to deny access
“after years of public access and use”.
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In sum, the Public Trust Doctrine clearly requires an individualized, case-by-case determination
of the specific circumstances of each case to appropriately balance the public’s rights under the
Public Trust Doctrine with other considerations such as private property rights. The Court
mandated consideration of the demand for public access in a particular area; the character and
nature of the development in the area; the nature and extent of access traditionally afforded in the
area; the availability of public beaches and their adequacy to meet demand.

Comments Specific to the Draft Proposal

NJBA disagrees with some statutory recommendations provided in the “Legislative and
regulatory statement of findings and policy” section. Specifically, the proposal suggests that
Public access findings and policy guidance should include language that establishes that:

“It is further the policy of the state and Department to reasonably require the regulated
community to provide onsite public access or offsite public access in lieu of, in a manner
consistent with the Public Trust Doctrine.” (Page 2.)

While NJBA appreciates that the DEP should be “reasonable” in its requirements for public
access when reviewing development applications, it remains inappropriate to require the
regulated community to provide either onsite or offsite public access across the board. The
language should be revised to require consideration of the particular circumstances of the subject
parcel, such as proximity to the public beaches or public access points, proximity to existing
public access points, the nature and extent of surrounding development, and historical public
usage of privately owned upland beach areas, rather than mandating on or off-site public access.
Raleigh and Matthews require case-by-case, circumstance specific determinations that consider
in all cases the use, type of access, whether it would be reasonable, feasible or practicable to
provide public access at the particular site in question.

Moreover, NJBA is opposed to efforts to legislate for requirements of visual access, which are
beyond the scope of the Public Trust Doctrine.

In terms of requiring “offsite public access in lieu of” on-site public access, NJBA’s position is
that under Federal case law, the State cannot mandate any alternative public access where on-site
public access is not feasible or practicable.

Similarly, the proposal suggests the 2012 Coastal Management Rules’ goals relating to public
access should be “translated and incorporated into legislative findings and policy guidance
within statute”. For the reasons discussed above, NJBA strongly disagrees with the inclusion,
“translation” or “incorporation” of the following prior goal:
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“New development shall provide opportunity for public access to tidal waterways and
their shores on or offsite;” (Page 2.)

In NJBA’s view, the goals listed in the current Coastal Zone Management Rules are
appropriately worded in that they balance the various interests affected by the public access
requirements, and therefore should be retained:

Additionally, public access goal no. 4 (Page 2) is overly broad in the context of public access on
or across upland private property. Private property owners should not be required to provide for
public amenities to accommodate fishing or other uses of tidal waters. NJBA’s position is that
such public amenities are governmental, not private landowner, obligations.

“The New Jersey Coastal Management Program goals and supplemental policies are:

3. Meaningful public access to and use of tidal waterways and their shores.

1. Preserve public trust rights to tidal waterways and their shores;

il. Preserve and enhance views of the coastal landscape to enrich aesthetic and cultural values
and vital communities;

iii. Conserve and increase safe, environmentally sound, and meaningful public access from both
the land and water to the tidal waterways and their shores for recreation and aesthetic
experiences;

iv. Enhance public access by promoting adequate affordable public facilities and services;

v. Balance diverse uses of tidal waterways and their shores; and

vi. Protect, enhance and promote waterfront parks;” (N.J.A.C. 7:7E-1.1(c)).

It is unclear why the following Policy Recommendations would be needed, given the Public
Trust Doctrine is the underlying premise and basis for DEP’s previously promulgated public
access rules:

“The DEP should have a general legislative grant of authority to make rules and
regulations to maintain and promote public access through, and beyond the permitting
context;”

“Statute should use the public’s PTD rights (as defined by bill) as trigger for DEP public
access requirements, not necessarily development permits.” (Page 3.)

NIJBA remains concerned that these recommendations would empower the DEP to implement
the Public Trust Doctrine in too broad a spectrum, whereas the permitting context allows
applicants to have a discourse with the Department on the particular circumstances underlying
the site or project. Further, the Coastal Zone Management Rules at N.JAC. 7:7-1.5 “Definitions”
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define the “Public Trust Doctrine” and highlight the relevance and authority for the Department
to ensure public access:

“Public Trust Doctrine” means a common law principle that recognizes that the public
has particular inalienable rights to certain natural resources. These resources include, but
are not limited to, tidal waterways, the underlying submerged lands and the shore
waterward of the mean high water line, whether owned by a public, quasi-public or
private entity. In the absence of a grant from the State, submerged lands under tidal
waterways and the shore of tidal waterways waterward of the mean high water line are
owned by the State. Regardless of the ownership of these resources, under the Public
Trust Doctrine, the public has rights of access to and use of these resources, as well as
a reasonable area of shoreline landward of the mean high water line. Under the
Public Trust Doctrine, the State is the trustee of these publicly owned resources and
public rights for the common benefit and use of all people without discrimination. As
trustee, the State has a fiduciary obligation to ensure that its ownership, regulation and
protection of these properties and rights will safeguard them for the enjoyment of present
and future generations. The public rights to use these resources extend both to traditional
activities such as navigation and fishing, but also to recreational uses such as swimming,
sunbathing, fishing, surfing, sport diving, bird watching, walking and boating. The
specific rights recognized under the Public Trust Doctrine, a common law principle,
continue to develop through individual court decisions. See, for example, Arnold v.
Mundy, 6 N.J.L. 1 (1821), Borough of Neptune v. Borough of Avon-by-the-Sea, 61 N.J.
296 (1972), Hyland v. Borough of Allenhurst, 78 N.J. 190 (1978); Matthews v. Bay Head
Improvement Association, 95 N.J. 306 (1984); Slocum v. Borough of Belmar, 238
N.J.Super. 179 (Law Div. 1989); National Ass'n of Homebuilders v. State, Dept. of Envt'l
64 F.Supp.2d 354 (D.N.J. 1999); Raleigh Ave. Beach Ass'n v. Atlantis Beach Club, Inc.,
185 N.J. 40 (2005); Illinois Central R.R. v. Illinois, 146 U.S. 387 (1892); Phillips
Petroleum Co. v. Mississippi, 484 U.S. 469 (1988); Karam v. NJDEP, 308 N.J. Super.

225,240 (App. Div. 1998), aff'd, 157 N.J. 187 (1999), cert. denied, 528 U.S. 814 (1999).
(Emphasis added.)

NJBA disagrees with all Policy Recommendations and all other provisions of the Draft Proposal
that speak to an absolute requirement for public access on projects or development applications.

Such a legislative mandate would contravene the Public Trust Doctrine for the reasons detailed at
length above.

NJBA disagrees with the following Policy Recommendation: “There should be no delegation of
state authority to municipalities or counties ...” (Page 3). NJBA remains supportive of the
Department’s rulemaking to encourage municipalities to develop Municipal Public Access Plans.
See N.J.A.C. 7:7E-16.9(d). It is our view that the municipality is in the best position to identify
and determine public access points that are suitable for the particular needs of their community.
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However, NJBA recommends that any impediments to the development of the Plans be
identified. For example, there needs to be more financial sources for municipalities to help
offset the high costs involved for the comprehensive preparation necessary for the Plans. We
have encouraged the Department to ensure state funding be made available. The regulatory
process to prepare a Plan should be more streamlined in that the municipalities could use existing
resources and information available at hand (i.e. existing tax maps, zoning maps, and aerials) to
identify public accessways. Further, NJBA has encouraged that the development of the Plans
should be coordinated with the municipal master planning process. There are well-established
and familiar processes in place at the local level to identify the best suited locations for
meaningful public access in the municipality.

It is unclear as to what “standards” are contemplated in the following Policy Recommendation:
“Statute should establish standards concerning the sufficiency of proposed public access,
particularly as it relates to access required to be provided through the state’s regulatory
processes.” (Page 4). To the extent the intent of this statement is to reflect that any legislative
codification of the Public Trust Doctrine should be a broadly based restatement of the established
principles of the Public Trust Doctrine, NJBA agrees. However, again, NJBA reiterates that the
factors and approach contemplated by Raleigh and Matthews should be followed. If the intent is
to call for legislation that imposes specific standards, criteria and requirements for public access,
we strongly disagree. Such action would be in direct contravention of the Public Trust
Doctrine’s requirement for individualized, case-by-case determinations of whether public access
is required, and is better suited to a regulatory process.

The Draft Proposal discusses parking in relation to public access:

e “Parking is a necessary component of public access, and should be ... and accounted for
in the permitting context affecting new development, redevelopment or substantial
changes to existing uses”

e “Statute should require the development of a parking formula, but ultimately such a
formula should be developed through DEP regulations” (Page 4).

Similar to the public access discussion above, NJBA objects to the imposition, particularly in
legislation, of directing DEP to undertake specific parking requirements, including federal
“public use” parking requirements, or defining a “formula” across the board. Instead, Raleigh
and Matthews criteria should be followed in that case-by-case, site specific determinations must
be undertaken to evaluate parking in relation to the proposed development, i.e. whether there is
even any need or demand for on or off-street parking, or whether the existing parking facilities
can accommodate the need or demand. Further, NJBA emphasizes that imposing parking
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requirements would clearly deter development and redevelopment activities in those
communities.

NIBA is opposed to a legislative mandate prohibiting abandonment or extinguishment of public
access easements or public rights across private property. Such legislative action would be an
infringement on bargained for property rights in that public access easements may expressly
provide for extinguishment based on changed conditions or other circumstances, and such action
would negatively affect the balance of public access rights and private property rights
implemented by the courts under the Public Trust Doctrine, and would implicate State and
federal constitutional takings principles. Moreover, such legislation would be inappropriate
under the Public Trust Doctrine line of cases, as changed conditions over time may justify
extinguishment of public access easements or public rights across private property.

NJBA strongly objects to the recommendation to “allow the public to have 24/7 access to
waterfront areas for appropriate uses” (Page 6), as it would result in significant problems and
concerns for private property owners and developers, municipalities and local law enforcement.
This proposal raises a host of concerns and issues, including nuisance and noise issues, potential
liability and safety concerns, and directly affects private property rights. Moreover, NJBA points
out that the proposal has been addressed by the courts (See Avalon v. NJDEP, 403 N.J. Super.
590 (App. Div. 2008) cert. den. 199 N.J. 133 (2009) (holding that the Public Trust Doctrine does
not provide any basis for a DEP rule that preempts the statutory authority of municipalities to
regulated municipally-owned beaches, including deciding when they shall be open to the public),
and has been previously vetted and extensively discussed, including with the DEP, thus it is
unclear why this proposal is being contemplated again. While we question, in light of this
history, whether such a condition would be appropriate in certain instances in the context of
municipally owned lands, a legislative mandate for 24/7 access on and across private property
clearly would be an overly broad, inappropriate extension of the Public Trust Doctrine.

NIJBA looks forward to further discussing the above concerns with the Task Force.



David J. Epstein Legislation Testimony
In Support of S.969
April 21, 2016

My name is David J. Epstein, I am the President of The Land Conservancy of New
Jersey. We have helped to preserve more than 22,000 acres of land in New Jersey
and, as a member of the Keep It Green coalition, I am here in support of S.969 -
the Preserve New Jersey Act. ‘

It has been nearly a year and a half since New Jersey residents voted
overwhelmingly to approve the referendum to dedicate portions of the Corporate
Business Tax for Green Acres, farmland and historic preservation funding. In that
time, not one penny of this money has been spent to preserve more of New
Jersey’s disappearing open space lands. And yet the need for these funds has only
grown since the referendum was approved.

Failure to implement S.969 would have terrible consequences for our beautiful
state. In addition to leaving virtually no state funding available for land
preservation, the funds that are collected will continue to be subject to diversion
for purposes that the voters did not intend. When voters approved the referendum
they agreed to funding levels that were reduced from previous years in exchange
for stable annual funding into the foreseeable future. They did not agree to zero
funding.

One week from today, The Land Conservancy will complete the purchase of one
of the largest privately owned properties remaining in Bergen County. This 46
acre property in the Highlands is on the northern edge of more than 8,000 acres of
county and state parkland. We are working with two other nonprofit
organizations, private donors, Bergen County and, of course, Green Acres, to
purchase this property. Half of the $1,045,000 purchase price will come from
state funds. Adjacent to this acquisition are four additional critical properties that
we have targeted for preservation to add to this new Preserve. But, unfortunately,
we will not be able to acquire these without additional state funding from S.969.
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The Land Conservancy is also partnering with Oakland Borough to purchase 12
flood prone homes along the Ramapo River. These purchases will not only
remove residents and emergency responders from harm’s way, but will connect a
municipal park with the Ramapo River and create great new recreational
opportunities for all town residents. The Land Conservancy has provided
$186,250 from our Green Acres funding toward the first four closings while the
Borough has contributed $174,500 from their Green Acres funding. We will not
be able to complete this extremely important project without additional state
funding from S.969. The health and safety of our residents is at stake if we do not
have the funding necessary to purchase these high risk properties.

For more than half a century New Jersey has played a leadership role in
conserving its natural and agricultural lands and historic sites. After each of the
thirteen state open space funding referendums passed between 1961 and 2009,
legislation was adopted to dedicate the funds to the purposes that the voters
approved. We are here before you today to support the implementing legislation
you have approved to accomplish this same purpose for the 2014 open space
referendum.

I thank you for the opportunity to testify about this critical program. We urge the
Committee to work with the Governor to ensure that he signs this legislation and
let us all get back to work preserving the important lands that make New Jersey

such a great state to live.

Thank you.

David J. Epstein

President .
The Land Conservancy of New Jersey
19 Boonton Avenue

Boonton, NJ 07005

(973) 541-1010
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COMMITTEE ON TRUSTEES

REPORT

Co-Chairs: Gloria Nilson and John Caroli

2015 was a robust year for the Committee on Trustees fulfilling the role of better engaging
current Trustees and identifying new Trustees for the Board. Trustees participated in a
Strategic Planning session in the spring of 2015 to identify the direction and goals of the
Foundation for the next five years.

In 2015, we welcomed Meredyth Armitage, Paul Brown and Bob Sickles to the Board of
Trustees. COT members also recommended a slate of officers to the board and a slate of
committee members and chairs for the President’s appointment.

Although the COT's ongoing effort is to build a diverse and talented board, there is a singular
purpose which every board member shares: the mission of the Foundation — protecting
open space, preserving farms, creating parks and saving wildlife habitat.

Thanks to the members who served on this
Committee:

Marti Huber,

Michael Canavan

and Frank Scheuer.
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38TH ANNUAL DINNER DANCE

HONORING

FRANK SCHEUER
*
SENATOR JOE KYRILLOS

SUSAN DOCTORIAN KYRILLOS
Honorary Co-Chairs

*

TRACY AND BOB BOYLE
Honorary Co-Chairs

The Harvest Moon Ball was held at
Fairway Farm in Middletown.
The 40-acre property was
preserved by MCF in 2007.

DAN WHALEN, LUCY KALIAN,
SKIP & PENN BRANIN, MAZ KALIAN

QUINN MCKEAN, TRACY AND BOB BOYLE

COLIN BRADLEY, SARAH BRADLEY,
KATHY AND STEVE COTTRELL

TOM FRENCH

KEVIN BOYLE AND QUINN MCKEAN

BRUCE AND LAURIE BRUCKMANN

CHRIS AND VERONICA MEAGHER

CHARLES AND FRANK SCHEUER, LEIGH ROYER
ALEX BOYLE AND TRAVIS CONLEY

KATHLEEN MCCONNELL, MONICA RYAN,
BUD MCCONNELL

TOM AND PATTI GILMOUR
SARAH AND COLIN BRADLEY

FRANK AND VALERIE MONTECALVO,
SENATOR JOE KYRILLOS

TOM FRENCH,, MIKE HOLCOMB,
RENEE FRENCH, BRIAN HENKE

PAUL GASSERT, LILLIAN BURRY,
HELEN FIORE, DON BURRY

BREE BELMONTE, GEORGIA TILDESLEY,
KEVIN BOYLE, TRAVIS CONLEY, ALEX BOYLE,
AMANDA MCKEAN, LILY SAFRAN,

TAYLOR BROWN, QUINN MCKEAN
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