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New Jersey Supreme Court

St at e  o f  N e w  Jer se y , b y  Le w is  
T. Br y a n t , Co mmis s io n e r  o f
Labo r ,

Plaintiff, 
vs.

Ja me s  O . Lin d s a y  a n d  Fr a n k  E .

Decker ,
Defendants.

NOTICE OF APPEAL.

{F iled  Sept. 2j ,  1Q20.)

To Messrs. Lindabury, D epue and Faulks, Attorneys 20 
fo r  James O. Lindsay and Frank B. Decker, De-
fendants:

Take notice, that the State of New Jersey, by Lewis 
T. Bryant, Commissioner of Labor, appeals to the New  
Jersey Court of Errors and Appeals from the whole of 
the judgment entered in this case, on the following 
grounds :

1. Because the Supreme Court erroneously gave
judgment for the defendants when said court should 
have given judgment for the plaintiff. • 30

2. Because the Supreme Court erroneously found as 
a m atter o f law that the liability sought to be imposed 
under the act, entitled “ A n act to amend an act entitled 
‘An act providing for a payment to the State by an 
employer operating under section two of an act entitled 
“An act prescribing the liability of an employer, to 
make compensation for injuries received by an employee 
in the course o f employment, establishing an elective 
schedule of compensation and regulating procedure fo r

10
.A ction -at-law .

New Jersey State Library



2 NOTICE OE APPEAL.

the determination of liability and compensation there-] 
under,” approved April fourth, one thousand nine hun-| 

.idred.and eleyen^ upon the death, without dependents,! 
of- an erfiployee as a result of ah injury received in the! 
course o f this employment,’ approved March fourth,! 
one thousand nine hundred and eighteen,” approved] 
April eleventh, one thousand nine hundred and nineteen,] 
could not be supported on the theory of contract be-] 
tween the employer and employee in accordance with 

10 the provisions of section two of the Workmen’s Com-] 
pensation A ct (iso-called), the original act.

3. Because the ¡Supreme Court erroneously found as] 
a matter of law that said act is contrary to the pro-j 
visions of the Constitution of the United States andj 
the amendments thereof and the Constitution of the 
State o f New Jersey and the amendments thereof in 
that the effect of said act is to deprive defendants of] 
the equal protection of the laws.

4. Because thé Supreme Court erroneously found as 
2 0  a matter o f . law that said act is contrary to the pro-

visions of the Constitution of the United States and the 
amendments thereof and the Constitution of, the State 
of Newv Jersey, and the amendments thereof in that the 
effect o f said act is to deprive said defendants of their

i property without due process of law.
. 5. JBecause the Supreme Court erroneously found 

said act to be unconstitutional, whereas said act is con-

stitutional and valid.
6. Because the said judgment of the said Supreme 

3 0  Court was in divers respects illegal, unjust, oppressive 

and contrary to law.
■* T h o ma s  F. M c Cr a n , 

Attorney-General of New Jersey, 
Attorney o f Plaintiff.

y i
. Service acknowledged Sept. 24, 1920.

, Lin d a b u r y , De pu E & Fa u l k s , 
Attorneys for  Defendant^-Appellant.



SUMMONS AND' COMPLAINT.

N ë w  'Jer se y  Su pr e me  Co u r t .

St at e  o f  Ne w  Jer se y> b y  Le w is  T. 
Br y an t , Co mmis s io n e r  o f  Lab or ,

Plaintiff,
vs*

James O. L in d s a y  a n d ' Fr a n k  E. 
De c k e r /

Defendants: 10

S U M M O N S  A N D  C O M P L A IN T .

(Filed September yo, 1919.)

The State of New Jersey to James O. 
[seal .] Lindsay and Frank E . Decker: You are

summoned to answer the annexed complaint 
of the1 State of New Jersey, by Lewis T . Bryant, Com-
missioner of Labor, in an action at law in the Supreme 20  

| Court. And take notice that unless you file your answer 
1 to said complaint with the Clerk of the Supreme Court,

I at Trenton, within twenty days after service upon you 
| (i  this writ and the annexed complaint, the plaintiff 
I may proceed in the suit and judgment may be entered 
I against you.

Witness, W illiam S. Gummere, Chief Justice of the 
Supreme Court, at Trenton, this nineteenh day of Sep-
tember, nineteen hundred and nineteen.

Teo mas  F. M c Cr a n , 
Attorney-General o f  New Jersey,

En o c h  L. Jo h n s o n , 3 0  

Clerk.

Attorney for Plaintiff.



4 COMPLAINT.

C O M P L A IN T .

{Filed  September j o ,  i p / p . )

T h e  p la in tiff, th e  S ta te  o f  N ew  Jersey , by Lewis T. 
B ry an t, C om m issioner o f L ab o r, com plains against 
Jam es  O. L in d say , o f  A rlin g to n , C ou n ty  o f  H udson  and 
S ta te  o f  N ew  Je rsey , an d  F ra n k  E . D ecker, o f the City 
o f B ris to l, an d  S ta te  o f  P en n sy lv an ia , d efendan ts  ;■

1. T h a t  on  o r  b efo re  th e  fo u r th  d ay  o f  Ju ly , A. D. 
n ine teen  h u n d red  an d  e igh teen , one Jo sep h  Netschert 
w as h ire d  o r  em ployed  by th e  d e fen d a n ts  in  th e  City of 
N ew ark , C oun ty  o f  E ssex  an d  S ta te  o f  N ew  Jersey, 
an d  w hich  co n tra c t o f  h ir in g  o r  em ploym ent was sub-
je c t to  the  p rov is io n s  o f section  tw o  o f  an  act entitled 
“A n  ac t p re sc rib in g  th e  liab ility  o f  a n  em ployer to  make 
com pensation  fo r  in ju rie s  received  by a n  employee in 
th e  cou rse  o f  em ploym ent, e s tab lish in g  an  elective 
schedule o f  com pensation , an d  re g u la tin g  procedure for 
th e  d e te rm in a tio n  o f  liab ility  an d  com pensation  there-
u n d e r ,” app ro v ed  A p ril fo u rth , one th o u san d  nine hun-
d red  an d  eleven, an d  th e re a f te r  con tinued  in  the employ 
o f  sa id  d e fen d an ts  u n d er said  co n trac t o f  hiring or 
em ploym ent sub jec t to  th e  p rov isions o f section two, 
as a fo re sa id , un til th e  tw en ty -s ix th  day  o f September, 
A . D . n ine teen  h u n d red  and  eighteen .

2. T h a t  on  S ep tem ber tw en ty -s ix th , A . D . nineteen 
h u n d re d  an d  e igh teen , w hile said  Jo sep h  N etschert was 
still in  th e  em ploy o f  sa id  d e fen d an ts , u n d e r said con-
tra c t o f  h ir in g  o r  em ploym ent, sub jec t to  th e  provisions 
o f  section  tw o , as a fo re sa id , sa id  Jo seph  N etschert died 
as  a  re su lt o f  an  acc iden t a r is in g  o u t o f  an d  in  the course 
o f  h is em ploym ent.

3. T h a t  sa id  Jo sep h  N e tsch e rt d ied  leav ing  no de-
penden ts  en titled  to  com pensation  u n d e r th e  provisions 
o f  C h ap te r 95 o f th e  Session  L aw s o f  1911, and the 
acts supp lem en tal th e re to  and  am en d a to ry  thereof.



COMPLAINT.

4. T h a t said  p la in tiff, befo re  th e  com m encem ent o f  
this action ad v ertised  by no tice  in  th e  fo rm  prescribed  
and in the  m a n n e r p ro v id ed  fo r  u n d e r th e  p rov isions o f

I section tw o o f  C h ap te r 203 o f  the  Session  L aw s o f  
.1918, approved  M arch  4, 1918, an d  effective Ju ly  4,
1 1918, as am ended  by C h ap te r 101 o f th e  Session  L aw s 

of 1919, ap p roved  A p ril 11, 1919, p ro o f  o f  pub lica tion  
w hereof is h e re to  annexed .

5. T h a t said  p la in tiff a t d iv e rs  tim es dem anded  o f 
said d efendan ts  th a t  sa id  d e fen d a n ts  pay  to  sa id  p la in tiff 10 
the sum  o f  $400 .00 , in  accordance w ith  th e  p rov isions
of an  ac t en titled  “A n  ac t p ro v id in g  fo r a  p ay m en t to  
the S ta te  by an  em ployer o p e ra tin g  u n d e r section  tw o  
of an act en titled  ‘A n  ac t p resc rib in g  the  liab ility  o f  an  

'em ployer to  m ake com pensa tion  fo r  in ju rie s  received by 
an em ployee in  th e  course o f em ploym ent, es tab lish ing  
an elective schedule o f com pensation , an d  re g u la tin g  
procedure th e re u n d e r /  app roved  A p ril fo u rth , one 
thousand n ine h u n d re d  an d  eleven, upon th e  dea th , w ith -
out dependents, o f  an  em ployee as a  re su lt o f  an  in ju ry  20  
received in th e  course  o f  h is e m p lo y m e n t/’ app roved  
M arch 4, 1918, as am ended  by  act app ro v ed  A p ril 11, 
1919, and  sa id  d e fen d a n ts  re fu sed  an d  still re fu se  to  
pay to  said  p la in tiff th e  sum  a fo re sa id .

T he p la in tiff dem ands o f th e  d e fen d a n ts  th e  sum  of 
four h u n d red  do llars, to g e th e r  w ith  in te res t, an d  costs 
of suit.

T h o ma s  F; M c Cr a n , 
Attorney-General of New Jersey,

Attorney for Plaintiff. 30

St at e ; o r  N e w  Je r s e y .
To the dependents of Joseph Netschert:

T ake no tice  th a t  Jo sep h  N e tsch e rt d ied  on  th e  
tw enty-six th  d ay  o f  Sep tem ber, 1918, as  a  re su lt o f  an  
in jury  received  w hole em ployed by  Jam es  O. L in d say  
and F ra n k  E . D ecker, N ew ark , N . J .

T h is no tice is g iven  in  o rd e r  th a t an y  dependen ts 
of said Jo sep h  N e tsch e rt m ay  ta k e  a d v a n ta g e  o f  th e
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prov isions. o f  C h ap te r n inety-five, I*. L. onec thousand 
n ip$  h u n d red , arid  eleven, w ith in  th e  tim e required b>y 
l?lWv

A n y  p e rso n  w h o  w as a  d ep en d en t. of- the  ope named 
ab o v e  shou ld  com m unicate. a t once w ith

C harles  K. S tia s tn y , o f  fu ll age, being  duty sworn 
acc o rd in g  tp  law , on  h is o a th  sa ith  th a t he is a-clerk 
in  t h e o f f i c e o f  {th e  Newark, Evening News, and that-a 
n o tice , o f r w h ich  th e  an n ex ed  is a , true, copy was pub-
lished] o n  the. i i t h  d ay  o f  O ctober, A . D . 1918, in the 
sa id  Newwk-M venfflg News, a  public newspaper} printed 
a n d ;p u n is h e d  at- N ew ark , ip  th is  S ta te , and,continued 
th e re in  o n  O c to b e r  18 th , 25 th , N ovem ber 1st, succes-
sively th e re a f te r , m a k in g  fo u n  in sertions in  all.

‘¿0* Ch a r g es  E- St ia s t n y ,

Swprn and; subscribed this fourth day. of August, 
1919^ before, me.

H e r ma n  P. W ol .ee ,
[LSt] Notary, Public.

Service of r thet within summons and complaint 
acknowledged September 25, 1919.

tjiNipABtir y , De pu e  & Fa u l k s , 
Attorney, of Defendants.

($ 6 .1 2 )
L e w i s  T . Br y a n t ,

Commissioner of Labor,

St t̂ e, oe New* Jer sey, 
10 Co u n t y  o f . Es s e x .



ANSWER. 7

N e w  Jer s e y  Su pr e me  Co u r t , 
-Es s e x  Co u n t y ,

St at e  o f  N e w  Jer se y , b y  Le w is  ' 
T. Br y a n t , Co mmis s io n e r  of  
Labo r ,

Plaintiff, 
vs.

Jame s  O. L in d s a y  a n d  -Fr a n k  
E. De c k e r ,

Defendants.

- Actiomàt-Law.

10

ANSWER.

> fFiled October .3, ip ip.)

Defendants, James Q. »Lindsay, o f  the Borough *of 
Arlington, County of Hudson and State of New Jer-
sey, and Frank E. Deeker, of the -City of Bristol, 
County of Bucks and State of Pennsylvania, say that:

,h- ’l I
fi rs t  d e f e n s e .

1. They admit the allegations of paragraphs 1, 2 and 
3 of the complaint herein.

-2. They admit that a notice o f the death o f  .Joseph 
Netschert, as a result of an injury received while em-
ployed by defendants, directed to the dependents Of 
the said Joseph Netschert, was published in the -Newark 
Evening News on the eleventh day of October, 1918, 30 
and continued therein on October eighteenth and 
twenty-fifth and November first, 1918, successively 
thereafter, making four insertions in all. They say 

I that the statutes referred to in paragraph 4  o f  the said 
coniplaint are unconstitutional, void and o f no effect.

3- They admit that plaintiff at divers times demanded 
of them that they pay to the .plaintiff the sum o f four 
hundred dollars ($ 4 00 .00) in accordance with the pro- 

I visions of an alleged act entitled “ A n  act providing for
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a payment to the State by an employer, operating under 
Section II of an act entitled ‘A n  act prescribing the lia-
bility of an employer to make compensation for injuries 
received by an employee in the course of employment, 
establishing an elective schedule of compensation and 
regulating the procedure thereunder,’ approved April 
4th, one thousand nine hundred and eleven, upon the 
death, without dependents, of an employee as a result 
of an injury received in the course of his employment,” 

10 approved March 4th, 1918, and as amended by an act 
approved April n th , 1919. They say that the said 
alleged act referred to in paragraph 3 of said complaint 
is unconstitutional, void and of no effect. They admit 
that they have refused and still do refuse to pay to the 
said plaintiff the sum aforesaid.

4. They deny that the plaintiff is entitled to the sum 
of four hundred dollars ($ 4 0 0 .0 0 )  with interest and 
costs as claimed in said complaint or any part thereof.

:i - > .  -  A  > / y . y  I

v5 ■: . . l
2 Q OBJECTIONS TO COMPEAINT IN POINT OE EAW. \

Defendants object to the said complaint in point of 
law as follow s:

First Objection: Said complaint does not state a
cause of action against these defendants.
. Second Objection: The alleged statutes referred to 
in paragraphs 4 and 5 of the said complaint are uncon-
stitutional, void and of no effect.

'Third Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the United 

30 States and the Amendments thereof and to the Consti-
tution of the State of New Jersey and the Am endm ents  

thereof in that the effect of the said alleged statutes is 
to deprive the defendants of their property without due 
process of law.

Fourth Objection1 Said alleged statutes are contrary 

to the provisions of the Constitution of the United 
States and the Amendments thereof and to the Consti-

tution of the State o f New Jersey and the Am endm ents
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thereof in that the effect of the said alleged statutes is 
to deny to the said defendants the equal protection of 
the laws.

Fifth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the United 
States and the Amendments thereof and to the Consti-
tution of the State of New Jersey and the Amendments 
thereof in that the effect of the said alleged statutes is 
to take the private property of said defendants for pub-
lic use without just compensation. 10

Sixth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the United 
States and the Amendments thereof and to the Consti-
tution of the State of New Jersey and the Amendments 
thereof in that the said alleged statutes attempt to im-
pair the obligation of a contract between the said de-
fendants and the said Joseph Netschert.

Seventh Objection: Said alleged statutes are in other 
respects contrary to the provisions of the Constitution 
of the United States and the Amendments thereof and 20 
to the Constitution of the State of New Jersey and the 
Amendments thereof.

L in d a b u r y , De pu e  & Fa u e k s ,
Attorneys of Defendants.
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N e w  Jersey  Su pr e me  Co ur t . 
Es s e x  Co u n t y .

St a t e  o e  N e w  Je r s e y , b y  Le w is  
T. Br y a n t , Co mmis s io n e r  o e  
Lab o r ,

Plaintiff, 
vs.

Ta me s  O. L in d s a y  a n d  Fr a n k  l lr
E. De c k e r ,

A ction-at-Law .

Defendants. i

AMENDED ANSWER.

(Filed December iç, 19/ 9.)

Defendants, James O. Lindsay, of the Borough pi 
Arlington, County of Hudson and State of New Jersey, 
and Frank E. Decker, of the C ityof Bristol, County 

“' of Bucks and State of Pennsylvania, say that:
i

EIRST DEFENSE.

1. They admit the allegations of paragraph i of said 
complaint. They allege that the said Joseph N etschert 
was hired or employed by them prior to the fourth day 
of March, 1918.

2. They admit the allegations of paragraph 2 of said 
complaint.
. 3. They admit the allegations of paragraph 3 of said 
complaint.

^  4. They admit that a notice of the death of Joseph
Netschert as a result of an injury received while in 
defendants’ employ, directed to the defendants of the 
said Joseph Netschert, was published in the Newark 
Bvening News on the eleventh day of October, 1918, 
and continued therein on October eighteenth and twenty- 
fifth and on November first, 1918, successively there 
after, making four insertions in all. They say that the



AMENDED ANSWER. II

alleged s ta tu te s  re fe rre d  to  in  p a ra g ra p h  4  o f  th e  said  
com plaint a re  u n co n stitu tio n a l, vo id  an d  o f  no effect.

5. T h ey  ad m it th a t th e  p la in tiff a t d iv e rs  tim es de-
manded o f  them  th a t  they  pay  to  th e  p la in tiff the  sum  
o f  fo u r h u n d red  d o lla rs  ($ 4 0 0 .0 0 )  in  accordance w ith  
the p rov isions o f  an  alleged  ac t en titled  “A n  ac t p ro -
viding fo r  a  p ay m en t to  the  S ta te  by  an  em ployer, 
operating u n d e r S ection  I I  o f  an  a c t en titled  ‘A n  act 
prescribing th e  liab ility  o f  an  em ployer to  m ake com -
pensation fo r  in ju r ie s  received  by an  em ployee in  th e  10 
course o f  em ploym ent, e s tab lish in g  a n  elective schedule 
o f  com pensation  an d  re g u la tin g  the  p ro ced u re  th e re -
under,’ approved  A p ril 4 th , one th o u san d  n ine  h u n d re d  
and eleven, upon  the  dea th , w ith o u t dependents, o f  an  
employee as a  re su lt o f  an  in ju ry  received in  th e  course 
o f  his em p loym en t,” ap p roved  M arch  4 th , 1918, an d  as 
amended by an  ac t ap p roved  A p ril n t h ,  1919. T h e y  
say: th a t the  sa id  alleged  s ta tu te s  re fe r re d  to  in  p a ra - 
graph 5 o f sa id  co m p la in t a re  u n co n stitu tio n a l, vo id  and  
o f  no effect. T h ey  ad m it th a t  they  have re fu se d  an d  20 
still do re fu se  to  pay  to  the  sa id  p la in tiff the  sum  a fo re -
said.

|  6*L T h ey  deny  th a t p la in tiff is en titled  to  th e  sum  o f 
four h u n d red  d o lla rs  ($ 4 0 0 .0 0 ) w ith  in te re s t an d  costs 
as dem anded in  sa id  com pla in t o r  to  an y  p a r t  th e reo f.

OBJECTIONS TO COMPLAINT IN POINT OF LAW.
D efendan ts o b jec t to  said  com pla in t in  p o in t o f  law  

as fo llo w s:
first Objection: S a id  com pla in t does n o t s ta te  a  ^ 0  

cause o f ac tio n  ag a in s t these d e fen d a n ts  o r  either of
themM

Second O bjection: S a id  a lleged  s ta tu te s  a re  unreason- 
jme>\confiscatory, u n co n stitu tio n a l, vo id  an d  o f  no  
effect; %

Third Objection: S a id  alleged  s ta tu te s  a re  c o n tra ry  
to the p ro v is io n s  o f  th e  C o n stitu tio n  o f  the  S ta te  o f  
N ew |Jersey  a s  am ended  in  th a t th ey  a re  un reasonab le  
and confiscatory.
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Fourth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the State of 
New Jersey as amended in that their effect is to deny 
to the defendants and each of them their natural and 
unalienable rights of acquiring, possessing and protect-
ing property.

Fifth. Objection: Said alleged statutes are contrary to 
. the provisions of the Constitution of the State of New 
Jersey as amended in that they operate to take the pri-

10 vate property of the defendants and each of them for 
public use without just compensation.

Sixth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the State of 
New Jersey as amended in that they impair the obli-
gation of a contract between said defendants and the 
said Joseph Netschert.

Seventh Objection: Said alleged statutes are in other 
respects contrary to the provisions of the Constitution 
of the State of New Jersey as amended.

20 Eighth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the United 
States and the amendments thereof in that they impair 
the obligation of a contract between said defendants 
and the said Joseph Netschert.

Ninth Objection: Said alleged statutes are contrary 
to the provisions of the Constitution of the United 
States and the amendments thereof in that they deprive 
defendants of their property without due process of 
law.

30 Tenth Objection: Said alleged statutes are contrary 
tc the provisions of the Constitution of the United 
States and the amendments thereof in that they operate 
to take the private property of defendants for public 
use without just compensation.

Eleventh Objection: Said alleged statutes are con-
trary to the provisions of the Constitution of the United 
States and the amendments thereof in that they deny to 
defendants the privileges or immunities of citizens of 
the United States.
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Twelfth Objection: Said alleged statutes are con-
trary to the provisions of the Constitution of the United 
States and the amendments thereof in that they deny 
fecidefendants the equal protection of the laws.

Thirteenth Objection: Said alleged statutes are in 
ether respects contrary to the provisions of the Consti-
tution of the United States and the amendments thereof.

L in d a b u r y , De pu e  & Fa u l k s ,
Attorneys for Defendants.

Consent is hereby given to the filing of the within 
Amended Answer as in due time.

T h o ma s  F. M c Cr a n ,
Attorney of Plaintiff.

REPLY'.

{Filed December 23 , 1 9 1 9 .) 20

r e pl y  t o  eir st  d e f e n s e .

1. Plaintiff joins issue on the amended answer of 
the defendants except

(a) that plaintiff denies the allegation in paragraph
4 thereof that the alleged statutes referred to in para- 

I £raph 4 of the said complaint are unconstitutional, void
and of no effect; and

(b) that plaintiff denies the allegation in paragraph
5 thereof that the said alleged statutes referred to in 
paragraph 5 of said complaint are unconstitutional, void 
and of no effect.

r epl y t o  o b j e c t io n s  t o  c o mp l a in t  in  po in t  o e  l a w .

1. Plaintiff denies the allegation in the first objection.
2. Plaintiff denies the allegation in the second objec-

tion.



14 AGREED STATEMENT oe eac t s.

3. P la in tif f  denies th e  a lleg a tio n  in  the th ird  objec
.

tion .
4. P la in tiff  den ies th e  a llega tion  in the  fou rth  objec-

tion.
5. P la in tif f  den ies the  a llega tion  in  the fifth  objection.
6. P la in tiff  denies th e  a lleg a tio n  in  the  sixth objec-

tion .
7. P la in tiff  denies the  a lleg a tio n  in  the  seventh objec-

tion. 
10 8. 

tion . 

9 -

P la in tiff  denies th e  a lleg a tio n  in  the eighth objec- 

P la in tiff  denies the  a llega tion  in  the n in th  objec-

20

tion.
10. P la in tiff  den ies the  a llega tion  in the ten th  objec-

tion.
11. P la in tiff  denies th e  a llega tion  in the eleventh ob-

jection .
12. P la in tiff  denies th e  a llega tion  in  the tw elfth  ob-

jec tion . /
13. P la in tiff  denies th e  a llega tion  in the thirteenth 

ob jection .
T h o ma s  F. M c Cr a n ,

Attorney-General of New Jersey,
A ttorney of Plaintiff

A G R E E D  S T A T E M E N T  O F  F A C T S .

T h e  p a r tie s  to  the  above sta ted  cause hereby submitq a r
the  fo llo w in g  ag reed  s ta tem en t o f f a c t s :

1. P r io r  to  M arch  4, I 9 l 8 > d efen d an ts  h ired  or 
em ployed Jo sep h  N e tsch e rt w ho  con tinued  in the ir ei
p loy  u n til S ep tem b er 26, 1918.

2. T h e re  w as n o t as p a r t  o f  such con trac t an  expres. 
s ta tem en t in  w ritin g , e ith er in  th e  co n trac t itself or to 
w ritte n  no tice  f ro m  e ith e r  p a r ty  to  th e  o ther, th a t t 
p rov isions o f  S ection  I I  o f an  act, en titled  A n act p 
scrib ing  th e  liab ility  o f an  em ployer to  m ake compen-
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sation fo r in ju rie s  received  by an  em ployee in  th e  course 
of em ploym ent, e s tab lish in g  an  elective schedule o f 
com pensation an d  re g u la tin g  the  p ro ced u re  th e re u n d e r ,” 
approved A p ril fo u rth , one th o u san d  n ine  h u n d re d  and  
eleven, an d  th e  several acts am en d a to ry  th e re o f  an d  sup-
plem ental th e re to , w ere  n o t in ten d ed  to  apply.

3. O n  S ep tem ber 26, 1918, w h ile  th e  sa id  Jo seph  
N etschert w as still in  th e  em ploy  o f  sa id  d e fen d a n ts  
under sa id  co n tra c t o f  h ir in g  o r  em ploym ent, said  
Joseph N e tsc h e rt d ied  as a  re su lt o f  a n  acc iden t a r is in g  10 
out o f an d  in th e  course  o f  h is em ploym ent.

4. A  no tice  o f  th e  d ea th  o f  said  Jo sep h  N e tsc h e rt as 
a resu lt o f  an  in ju ry  received  w h ile  in  d e fe n d a n t’s em -
ploy, d irec ted  to  th e  dependen ts  o f  sa id  Jo sep h  N e t-
schert w as pub lished  in  th e  Newark Evening New s on 
the eleventh  d ay  o f  O ctober, • 1918, an d  con tinued  
therein on O cto b er e ig h teen th  an d  tw en ty -firs t an d  on 
N ovem ber 1st, 1918, successively th e re a f te r , m ak in g

‘ four in se rtio n s  in  all.
5. N o  dependen ts  o f  th e  said  Jo sep h  N e tsc h e rt have  on 

appeared o r  m ade an y  claim  fo r  com pensa tion  o r  d am -
ages on account o f  th e  d ea th  o f  the said  Jo sep h  N e ts -
chert an d  so f a r  as an y  o f  th e  p a rtie s  to  th e  above sta ted  
cause a re  aw are  the  said  Jo sep h  N e tsc h e rt le f t  no  de-
pendents.

6. P la in tiff  a t  d ivers  tim es dem anded  o f  d e fen d a n ts  
that d e fen d an ts  pay  the  p la in tiff  th e  sum  o f  $400 .00  in 
accordance w ith  th e  p rov isions o f an  a lleged  act, en titled

?: -‘An act p ro v id in g  fo r  a  p ay m en t to  th e  S ta te  by an  
employer, o p e ra tin g  u n d e r S ection  I I  o f  an  ac t en titled  qp 
An act p resc rib in g  the  liab ility  o f  an  em ployer to  m ake 
com pensation fo r  in ju rie s  received  by  an  em ployee in  
the course o f  em ploym ent, e s tab lish in g  an  elective 
schedule o f  com pensa tion  an d  re g u la tin g  th e  p rocedu re  
thereunder,’ app ro v ed  A p ril fo u rth , one th o u san d  n ine 
hundred an d  eleven, upon  th e  dea th , w ith o u t depend-
ents, o f an  em ployee as a  re su lt o f  an  in ju ry  received 
'n the course  o f  h is em p loym en t,” app roved  M arch  _i*h.
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1918, an d  as am ended  by an  ac t approved  A pril n th ,
1919.

7. D e fen d an ts  have re fu sed  an d  still do refuse to pay 
to  th e  said  p la in tiff the  said  sum  o f $400.00.

T h o ma s  F. Mc Cran , 
A ttorney-G eneral, 

Attorney of Plaintiff. 
L in d a b u r y , D e pu e  & Fa u e k s ,

Attorneys of Defendants.

N e w  Jersey  Su pr e me  Co ur t . 
N o. 33, F e b ru a ry  T erm , 1920.

T h e  St a t e  oe  N e w  Jer s e y , by  
Le w is  T. Br y a n t , Co mmis -
si o n er  o f  Lab or , 

vs.
Ja me s  O. L in d s a y  e t  a e .

O P IN IO N .

(Filed June 5, 1920.)

A rg u e d  F e b ru a ry  18, 1920; decided Ju n e  5> I 9 20- 
1. T r ia l  a t th e  b a r  o f  th e  S up rem e C ourt of this 

S ta te -o b ta in s  on ly  p u rsu a n t to  a  special ru le  of Court, 
an d  w h ere  the  am o u n t o r  value involved is over $3,000. 
T h is  lim ita tio n  is n o t affected  by Section  22 o f the Prac 

tice  A ct o f  1912.
T h e  A ct o f  1918, p. 742, as am ended  by C hapter 101

o f th e  L aw s o f 1919 (P . L-, P- 24 9 )> *s a t-3-**11? ac*’ 
an d  as such o b nox ious to  the  14th A m endm ent of the 
F ed e ra l C o n stitu tio n , an d  th e re fo re  invalid.

O n  fac ts  s tip u la ted  p u rsu a n t to  Section 22 . of t e 

P rac tice  A c t o f  1912.
B e fo re  Ju stices  Sw ayze an d  P a rk e r.
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F o r th e  p la in tiff, T h o m a s  F . M cC ran , A tto rn ey -G en -

eral, an d  G ro v er C. R ichm an , Second  A ss is tan t A t-
torney-G eneral ; fo r  the  d e fen d an t, J . E d w a rd  A shm ead .

T he op in ion  o f  the  C o u rt w as delivered  by 
Pa r k e r , J .

This case com es b e fo re  us on the p lead ings an d  an  
agreed s ta tem en t o f  fac ts ap p a re n tly  in  pu rsu an ce  o f  
Section 22 o f  th e  P rac tice  A ct o f  1912 (P . L,., p. 3 7 7 ) .
It we a re  co rrec t in th is  assum ption , th e  question  sug- 10 
gests itse lf w h e th e r th e  tr ia l is p ro p e rly  b ro u g h t on a t 
the bar o f  th is  co u rt w ith o u t the  p a rtie s  h av in g  ob ta ined  
a rule, fo r  th a t purpose. T ria ls  a t b a r  ap p ea r to  have 
been had  m ain ly , if  n o t en tire ly , in  local a c tio n s ; Pat.
393, Elm . 5 3 9 ; Practice A c t o f 1903, Sec. 2 0 1 ; and 

■ then only  w hen  th e  am o u n t o r  va lue  invo lved  w as three 
thousand do lla rs  o r  over, lb . T h e  C o u rt seem s to  have 
considered app lica tions fo r  tr ia l a t b a r  in  tra n s ito ry  ac-
tions w here  a  s im ila r am o u n t w as involved, State Bank 
v. Evans, 14 N . J. L . 2 9 8 ; b u t w h e th e r th e  ac tion  be 20 
local , o r tra n s ito ry , the  ru le  seem s to  be c lear th a t tria l 
must be h ad  a t nisi pnus unless th e re  is a  special o rd e r  
of the C o u rt fo r  tr ia l a t  bar, an d  th a t w ill be m ade only  
when the  am o u n t invo lved  is a t least th re e  th o u san d  
dollars, a  co nd ition  w hich  does n o t ex ist in th is  case. 
Section 22 o f  the  P rac tice  A ct o f  1912 does n o t ap p ea r 
to a ljec t th is  ru le ; on  th e  co n tra ry , its p ro v is io n  th a t 
the parties m ay  ag ree  upon  th e  ju d g e  w ho  shall h ea r  and  
determine th e  case w ou ld  seem  to  in d ica te  a  tr ia l o th e r  
than a t th e  b a r  o f  th e  cou rt. H o w ev er, as th e  case w as 80 
argued b e fo re  us w ith o u t th is  p o in t be ing  ra ised  by 
counsel o r  sugg ested  by th e  C ourt, w e p roceed  to  a  de-
term ination o f  th e  cause, a lth o u g h  n o t as a p receden t 
lor s im ilar cases in  the  fu tu re .

The ac tion  is b ro u g h t u n d e r C h ap te r 203 o f  the  L aw s 
°1 i 9 r 8, P . L ., p . 742, as am ended  by C h ap te r 101 o f  
the Law s o f  1919, P . L ., p. 249. T h is  leg isla tion  is in -
tended to  affect th e  liab ility  o f  em ployers as p rev iously  
regulated by the  W o rk m e n ’s C om pensation  A ct o f  1911,



i8 OPINION.

b u t is n e ith e r an  am en d m en t n o r  a  supplem ent to that 
act. I ts  title  is “A n  ac t p ro v id in g  fo r  a  paym ent to the 
S ta te  by an  em ployer o p e ra tin g  u n d e r Section 2 of an 
act en titled  “A n  ac t p resc rib in g  the  liability  of an em-
p loyer to  m ake com pensa tion  fo r  in ju rie s  received by an 
em ployee in  th e  course  o f  em ploym ent, establishing an 
elective schedule o f  com pensation , regu la ting  a pro-
cedure  fo r  th e  d e te rm in a tio n  o f  liab ility  and  compensa-
tio n  th e re u n d e r ,” ap p ro v ed  A p ril fo u rth , one-thousand 

10 n ine  h u n d re d  an d  eleven, upon  th e  death  w ithout de-
penden ts, o f  an  em ployee as a  re su lt o f  an  in ju ry  re-
ceived in  the  course  o f  h is em ploym ent, “and  it requires 
th a t in  cases w h ere  an  em ployee d ies as a  -result of an 
acc iden t a r is in g  o u t o f  an d  in  th e  course  o f h is employ-
m en t an d  leav ing  n o  dependents, en titled  to  compensa-
tio n  u n d e r th e  p rov is io n s  o f  the  W o rk m e n ’s Compensa-
tio n  A ct an d  th e  dependen ts, if  th e re  had  been any, 
w ou ld  have  been en titled  to  com pensation  under the said 
act, then  the  em ployer o f such person  m ust pay the 

20  C om m issioner o f  L ab o r th e  sum  o f $400.00, w hich the 
C om m issioner is to  tu rn  over to  the  S ta te  T reasu rer; 
an d  th a t all m oneys collected u n d e r th is act shall be 
used  exclusively  fo r  th e  pu rpose  m entioned  in  another 
ac t o f  1919, page 429  o f  th e  P am p h le t L aw s of that 
year, w hich  is th e  ac t re la tin g  to  w h at is called the 
W o rk m e n ’s C om pensation  B ureau . T h e re  is a provi-
sion th a t the  C om m issioner o f  L ab o r m ay sue in the 
nam e o f  th e  S ta te  fo r  th is  paym en t o f $400.00 w herever 
th e  p ro p e r cond itions ex ist, ca lling  fo r  its paym ent, and 

30 th is  ac tio n  is b ro u g h t to  recover such sum  in a case 
w here  it is a lleged  on  the  p a r t  o f  the  p la in tiff and  ad-
m itted  by th e  d e fen d a n ts  th a t the conditions do exist, 
viz., th a t a  ce rta in  em ployee o f  d e fen d an ts  w as fatally 
in ju re d  in the  cou rse  o f  h is em ploym ent by an accident 
a r is in g  o u t o f  the sam e, and  th a t he  le f t  no dependents, 
an d  th a t if  he had  they  w ould  have been en titled  to com-
pensation .

I t  w ill, th e re fo re , be seen th a t th e  legislation  in ques-
tio n  am o u n ts  to  t h i s : th a t  w hereas, u n d er the W ork-
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men’s C om pensation  A ct, th e  liab ility  o f  an  em ployer in  
the case o f  an  em ployee leav in g  no  dependen ts  w as lim -
ited to  “ expenses o f  la s t sickness a n d  bu ria l, th e  cost 
of burial, how ever, n o t to  exceed $ 1 0 0 ” (see  P . L . 1913, 
p. 3 0 6 ) , th e  am ended  ac t now  u n d e r co n sid e ra tio n  re -
quires th e  em ployer to  pay  in  ad d itio n  to  th is  th e  sum  
of $400.00, n o t fo r  an y  expense connected  w ith  th e  in- 
jury, th e  sickness o r  the  b u ria l o f  th e  deceased em ployee, 
but to  the  S ta te  C om m issioner o f  L a b o r  as a  fu n c tio n a ry  
designated to  receive the  m oney  an d  to  app ly  it as p a r t  10 
of a  fu n d  to  p ay  the  expenses o f  co n d u c tin g  th e  S ta te  
Labor B u reau , a n o th e r  S ta te  agency. I t  is tru e  th a t 
the S ta te  L a b o r  B u reau  is an  agency  exp ressly  devo ted  
to the in v e stig a tio n  an d  se ttlem en t o f  questions a r is in g  
under th e  W o rk m e n ’s C om pensation  A ct, b u t, fo r  th a t 
m atter, so is th e  C o u rt o f  C om m on P leas, a t least in  
part, an d  th e  in firm ity  o f  th is  leg isla tion , w h ich  is 
strongly u rg ed  upon  us by the  d e fe n d a n ts ’ counsel, w ill 
appear so m ew h a t m o re  p la in ly  if  w e consider th a t the  
act m ig h t as w ell have p rescribed  th a t  the  $400 .00  20 
should in each case be tu rn e d  in to  th e  S ta te  o r  co un ty  
treasury  to  be used  in  h e lp ing  to  d e fra y  th e  sa la rie s  o f  
the vario u s  ju d g e s  o f  th e  C o u rts  o f  C om m on P leas. I t  
seems qu ite  obvious th a t th is  is n o th in g  m o re  n o r less 
than a  ta x  im posed fo r  th e  p u rp o se  o f  su p p o rtin g  the  
expense o f  a  S ta te  agency. T h e  act, as w e have said, 
does n o t p re te n d  to  be e ith e r  a  supp lem en t o r  an  am en d -
ment o f  the  W o rk m e n ’s C om pensa tion  A c t; it is sep-
arate an d  d istinc t. C onsequently , it can n o t be su p p o rted  
upon th e  th e o ry  o f  a  co n tra c t betw een  em ployer an d  q q  
employee conclusively  p resu m ed  because o f  th e  absence 
of d issen t p u rsu a n t to  th e  s ta tu to ry  p ro ced u re  ou tlined  
in the com pensa tion  act. T h e  rea l q uestion  is w h e th e r 
the S ta te  can, in  v iew  o f  th e  14th A m en d m en t to  th e  
Federal C o n stitu tio n , co n s titu tio n a lly  ta x  as a  class all 
employers w h o  em ploy w o rk m en  h a v in g  no dependen ts 
who w ou ld  be en titled  to  com p en sa tio n  in  case o f  fa ta l 
accident. S uch  a  ta x  h a s  m a n ife s tly  n o  re la tio n  to  th e  
police p o w e r ; it is p la in ly  n o t a p ro p e rty  tax , an d  w hen
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we consider that it is restricted not merely to employers 
generally who have in their employ workmen with no 
dependents entitled to claim, but employers of that char-
acter who are within Section II of the Compensation 
Act, we reach a tenuity of classification that seems to 
us to deprive the class of any logical validity and of all 
substantial basis. Southern Railway Company v. Green, 
216 U. S. 400. From another standpoint the act seems j 
to be simply a taking of the property of this class of 

10 employers without any compensation therefor. They i 
. are, in effect, penalized for employing men or women 

v  who are without dependents qualified to claim compen- i 
sation. I f we were permitted to comment upon the 
question of legislative policy which tends to dissuade an j 
employer conducting a hazardous occupation from re- 1 
ceiving into his service a workman, who, if killed in j 
that service, would not leave a widow and infant chil- I 
dren destitute of. support, it would be opposite to re- 1 
mark that this is the precise opposite of the policy of the 1 

20 United States in the selective service draft. But look- j 
ing at the matter in its purely legal aspect we are clear 1 
that it is an attempted exercise of the power of taxation 1 
which runs counter to our constitutional system, both j 
national and State, and that it cannot be supported on 1 
that theory or on any other that has been suggested. 1  
The result is that there must be a judgment for the 1 
defendant.
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N e w  Jer se y  Su pr e me  Co u r t .

St at e  o f  N e w  Jerse y  b y  Le w i s ‘T. 
Br y a n t , Co mmis s io n e r  o f  Labo r ,

Plaintiff,
vs.

James  O . Lin d s a y  a n d  
Dec k e r ,

Fr a n k  E. 

Defendants.

R U L E  F O R  J U D G M E N T .

A ction  
a t L aw .

10

{Filed June io, 1920.)

T his ac tion  w as tr ie d  b e fo re  Ju stices  S w ayze and  
Parker a t the  b a r  o f  the  N ew  Je rsey  S u p rem e C o u rt in 
Trenton, on F e b ru a ry  18, 1920, upon an  ag reed  s ta te -
ment o f  fac ts  as fo llo w s :

1. P r io r  to  M arch  4, 1918, d e fen d an ts  h ired  o r em - 20  
ployed Joseph  N etsch ert, w ho con tinued  in th e ir  em -
ploy until S ep tem ber 26, 1918.

2- T h ere  w as no t, as p a r t  o f  such c o n tra c t o f  em -
ployment, an  exp ress s ta tem en t in w ritin g , e ith e r in 
the con tract itse lf  o r by w ritte n  notice fro m  e ith e r p a rty  
to the o the r, th a t the  p ro v isions o f  S ection  I I  o f an  act 
entitled “A n  act p resc rib in g  the  liab ility  o f  an  em ployer 
to m ake com pensation  fo r  in ju r ie s  received  by an  em -
ployee in  the course  o f  em ploym ent, estab lish in g  an  
elective schedule o f  com pensation  and  re g u la tin g  th e  30  
procedure th e re u n d e r ,” ap p roved  A p ril fo u rth , one 
thousand n ine h u n d red  and  eleven, and  th e  several acts 
am endatory th e re o f  and  supplem ental th e re to , w ere  n o t 
intended to  apply.

3- O n S ep tem ber 26, 1918, w h ile  the  said  Joseph  
Netschert w as still in  th e  em ploy o f  sa id  d e fen d a n ts  
under said  c o n tra c t o f  h ir in g  o r  em ploym ent, said  
Joseph N etsch e rt d ied  as a  re su lt o f  an  accident a r is in g  
°ut of an d  in  the cou rse  o f h is em ploym ent.
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4. A  no tice  o f  th e  d ea th  o f  sa id  Jo sep h  N etschert as 
a  re su lt o f  an  in ju ry  received w hile  in  defendants’ em-
ploy, d irec ted  to  th e  dependen ts o f  said  Joseph Net-
schert, w as pub lished  in  th e  Newark Evening News on 
the  eleven th  day  o f  O ctober, 1918, an d  continued therein 
on O cto b er e ig h teen th  an d  tw en ty -firs t and  on Novem-
ber first, 1918, successively th e re a f te r , m aking  four in-
se rtio n s  in  all.

5. N o  dependen ts o f  the  said  Jo sep h  N etschert have
10 ap pea red  o r  m ade an y  claim  fo r com pensation or dam-

ages on accoun t o f  th e  d ea th  o f  th e  said  Joseph Net-
schert, an d  so  fa r  as any  o f  th e  parties  to  the above 
s ta ted  cause a re  aw a re  th e  sa id  Jo seph  N etschert left 
n o  dependents.

6. P la in tiff  a t d ivers  tim es dem anded  of defendants 
th a t d e fen d a n ts  pay  th e  p la in tiff the  sum  of $400.00 in 
accordance w ith  the p rov is io n s  o f  an  alleged act en-
titled  “ A n  ac t p ro v id in g  fo r  a  paym en t to  the state by 
an  em ployer, o p e ra tin g  u n d e r Section  I I  o f an act en-

2 0  titled  ‘A n  ac t p resc rib in g  th e  liab ility  o f an  employer 
to  m ake com pensation  fo r  in ju rie s  received by an em-
ployee in the  course o f  em ploym ent, establishing an 
elective schedule o f  com pensation  and  reg u la ting  the 
p ro ced u re  th e re u n d e r ,’ approved  A pril fo u rth , one thou-
sand  n ine  h u n d re d  an d  eleven, upon th e  death , w ithout 
dependents, o f  an  em ployee as a  re su lt o f an  in ju ry  re-
ceived in  th e  cou rse  o f  h is em ploym ent,” approved 
M arch  4 th , 1918, an d  as am ended  by an  act approved 
A p ril 11th, 1919.

8 0  7. D e fe n d a n ts  have re fu sed  and  still do refuse to  pay
to  the  said  p la in tiff  th e  said  sum  of $400.00.

W h ereu p o n  it is o rd e red  th a t ju d g m e n t be entered 
ag a in s t the  p la in tiff an d  in fav o r o f  the  defendants.

R u le  ac tua lly  en te red  th is  10th day  o f  June, 1920.
O n  m o tion  o f

Lindabur y, De pu e  & Faue ks, 
A ttorn eys fo r  Defendants.
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NEW JERSEY

Court of Errors and Appeals.
State  o e  N e w  Je r s e y , b y  Lewisn 

T. Br y a n t , Co mmis s io n e r  o e  
Labor ,

Plaintiff-Appellant, 
vs.

Jame s  . O. L in d s a y  a n d  Fr a n k ' 
E. De c k e r ,

Defendants-Appellees.

A ctio n -a t-L aw .

Brief for Plaintiff-Appellant.

T his su it is in s titu te d  in  th e  n am e  o f  th e  S ta te  by 
Lewis T . B ry an t, C om m issioner o f  L ab o r, ag a in s t th e  
defendants-appellees, u n d e r th e  p rov isions o f  C h ap te r 
203, P . L . 1918, p. 742, a s  am ended  by  C h ap te r 101, 
P. L. 1919, p. 249, to  recover th e  sum  o f fo u r  h u n d re d  
dollars, to g e th e r  w ith  costs o f  suit.

T h ere  is n o  d ispu te  as to  th e  fac ts  w hich  fu lly  ap p ea r 
in the  p lead ings, an d  ag a in  m o re  concisely  in  an  
agreed s ta tem en t o f  fac ts  (C ase , pp. 14, 15» and  
need on ly  be  re fe r re d  to  as  th e  occasion  o f  th is  a rg u -
ment requ ires.

T he defendan ts-appellees  s to u tly  deny  any  liab ility  
under th e  s ta tu te  an d  set u p  in  defen se  ce rta in  co n sti-
tutional o b jec tions th e re to , b o th  F e d e ra l an d  S ta te .

T he case w as  a rg u e d  o ra lly  a t th e  F e b ru a ry , 1920, 
term o f th e  S u p rem e  C o u rt an d  th e re a f te r  decided  a t
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th e  Ju n e , .1920, te rm  th e re o f , th e  lea rn ed  opinion of the 
C o u rt h av in g  been de livered  by  M r. Justice Parker, 
w here in  th e  p o sitio n  o f  th e  defendants-appellees was 
su sta in ed  an d  ju d g m e n t ren d e red  accordingly, which 
w e believe to  be erro n eo u s, an d  hence th e  occasion for 
th is  appeal w hich  now  com es on fo r  argum en t in this 
H o n o rab le  C ourt.

ARGUMENT.

I.

Re s o l u t io n  a n d  A cts , o r  Fa r t s  T h er e o f , Per t i-
n e n t  to  t h e  D is c u s s io n  o f  t h e  Ca s e  Submit te d .

Joint Resolution N o. 2, P . L . 1910.

J o in t  R eso lu tio n  fo r  th e  ap p o in tm en t o f  a  commission 
to  in q u ire  in to  an d  re p o rt leg islation  upon the sub- j 
je c t o f  an  em p loyers’ liab ility  act, approved April j 
9, 1910.

W h e r e a s , T h e  G o v ern o r in  h is Second A nnual Mes- I 
sag e  recom m ended  th a t a  com m ission  be appointed 1 
to  co n sid er th e  p ro v is io n s  o f  th e  em ployers’ liability 1 
ac ts  o f  G re a t B rita in , G erm an y  and  o th e r foreign I 
co u n trie s , an d  to  re p o rt to  th e  n ex t session of the 1 
L e g is la tu re  a  d r a f t  o f  an  a c t w ith  re la tion  to  com- i  
p en sa tio n  fo r  acc iden ts to  em ployees; and 

W h e r e a s , T h e re  appears  to  be a  genera l dem and for 
reaso n ab le  s ta tu to ry  reg u la tio n  as  to  em ployees and 1 
th e  m odifica tion  o f  ce rta in  com m on law  rules applic- j 
able to  suits, be tw een  em ployers and  em ployees; and j 

W h e r e a s , B o th  th e  em ployer an d  em ployee, as well j 
as th e  S ta te , a re  in te res ted  in  th e  determ ination  of I 
th ese  im p o rta n t q u es tio n s; th e re fo re ,
B e  i t  re so lve d  by the Senate and General A ssem bly I 

o f the State o f  N ew  Jersey:
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i .  T h e  G o v ern o r o f  th is  S ta te  be an d  he is  hereby  
au thorized  to  ap p o in t tw o  persons w ho  a re  rep re sen ta -
tive o f th e  lab o r in te re s ts  o f  th e  S ta te , tw o  persons w ho  
are  rep resen ta tiv e  o f  th e  em p loyers’ in te re s t o f  th e  
S tate, w ho, to g e th e r  w ith  one m em b er o f  th e  S enate  
and one m em ber o f  th e  H o u se  o f  A ssem bly, to  be nam ed  
by the  P re s id e n t o f  th e  S en a te  an d  th e  S p eak er o f  th e  
H ouse o f  A ssem bly, respectively , shall co n s titu te  a  com -
mission au th o rized  to  m ake in q u iry  in to  th e  sub jec t 
m atter rec ited  in  th e  p ream ble  o f  th is  reso lu tion , an d  
generally as to  th e  legal re la tio n s  now  e x is tin g  in  th is  
State betw een  th e  em ployer an d  th e  em ployee.

Qhapter pj, P. L. ip n .

An A ct p resc rib in g  th e  liab ility  o f  a n  em ployer to  m ake 
com pensation  fo r  in ju rie s  received  by  a n  em ployee in  
the cou rse  o f  em ploym ent, e s tab lish in g  an  elective 
schedule o f  com pensa tion , an d  re g u la tin g  p ro ced u re  
fo r th e  d e te rm in a tio n  o f  liab ility  an d  com pensa tion  
the reunder, app ro v ed  A p ril 4, 1911.

Section 12 (a s  am en d ed  by C h ap te r 93, P . L . 1919, p. 
206). In  case o f  d ea th , co m p en sa tio n  shall be com -
puted b u t n o t d is tr ib u ted  on th e  fo llow ing  b as is :

(a )  F o r  one dependen t, th irty -fiv e  p e r  cen tum  o f  
wages.

(b ) F o r  tw o  dependen ts, fo r ty  p e r  cen tum  o f  w ages.
(c ) F o r  th ree  dependents, fo rty -fiv e  p e r  cen tum  o f  

wages.
(d )  F o r  fo u r  dependents, fif ty  p e r  cen tum  o f  w ages.
(e )  F o r  five dependen ts, fifty-five p e r cen tum  o f 

wages.
( f )  F o r  s ix  o r  m o re  dependen ts , s ix ty  p e r cen tum  

of w ages.
* * * * * * * * *
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( i )  I f  d e a th  resu lts  f ro m  th e  accident, w hether there 

be dep en d en ts  o r  n o t, expenses o f  la s t sickness, not ex-
ceeding  tw o  h u n d re d  do llars . A lso  the cost of burial, 
n o t to  exceed  one h u n d re d  do llars. 
* * * * * * * * *

( k )  T h e  com pensa tion  in  case o f death  shall be sub-
je c t to  a  m ax im u m  com pensation  o f tw elve dollars per 
w eek an d  a m in im u m  o f s ix  do lla rs  per w eek ; pro-
vided, th a t  if  a t  th e  tim e o f  th e  in ju ry , the  employee 
receives w ages o f  less th a n  six  do lla rs  per week, then 
the  co m pensa tion  shall be th e  fu ll am o u n t o f such wages 
p e r w eek. T h is  com pensa tion  shall be paid  d u ring  three 
h u n d re d  w eeks.

S ection  20. (A s  am ended  by C hap ter 174, P . L. 
1913, p. 3 0 7 ) . “ P ro c e d u re  in  case o f  d ispute shall be 
as fo llo w s :

“ E ith e r  p a r ty  m ay  p resen t a  pe tition  to  said judge 
se tt in g  fo r th  th e  nam es an d  residences o f  the parties 
a n d  th e  fac ts  re la tin g  to  em ploym ent a t the tim e o f in-
ju ry , th e  in ju ry  in  its  e x te n t an d  charac ter, the am ount 
o f  w ages received  a t th e  tim e o f  in ju ry , the  know ledge 
o f  th e  em p loyer o r  no tice  o f  th e  occurrence o f said in-
ju ry , an d  such  o th e r  fac ts  as m ay  be necessary and 
p ro p e r fo r  th e  in fo rm a tio n  o f  th e  said  judge , and  shall 
s ta te  th e  m a tte r  o r  m a tte rs  in  d ispu te  and  the  contention 
o f  th e  p e titio n e r  w ith  re fe ren ce  there to . T h is  petition 
shall be verified  by  the  o a th  o r  affirm ation  o f the peti-
tio n er. P ro ceed in g s  on  b eh a lf  o f  an  in fa n t shall be 
in s titu te d  an d  ex ecu ted  by a  g u a rd ia n , an d  paym ent, 
if- any , shall be m ade to  such g u ard ia n .

“ U p o n  th e  p re sen ta tio n  o f  such pe tition  th e  sam e shall 
be filed w ith  th e  c lerk  o f  the  C o u rt o f  C om m on Pleas, 
an d  th e  ju d g e  shall by  o rd e r  fix a  tim e an d  place for 
th e  h e a r in g  th e re o f , n o t less th a n  th ree  w eeks a f te r  the 
d a te  o f  th e  filing  o f  sa id  pe tition . A  copy o f  said peti-
tio n  a n d  o rd e r  shall be served  as sum m ons in  a  civil 
ac tio n  an d  m ay  be served  w ith in  six  days th e rea fte r 
u p o n  th e  ad v e rse  p a rty . W ith in  seven days a f te r  the 
serv ice  o f  such  no tice  th e  ad v erse  p a r ty  shall file an



answer to said petition, unless the court for good cause 
shall grant further time, which shall admit or deny the 
substantial averments of the petition, and shall state 
the contention of the defendant with reference to the 
matters in dispute as disclosed by the petition. The 
answer shall be verified in like manner as required for 
a petition. Within thirty days after the final hearing 
the judge of the Court of Common Pleas shall file his 
determination.

“At the time fixed for hearing or any adjournment 
thereof the said judge shall hear such witnesses as may 
be presented by each party, and in a summary manner 
decide the merits of the controversy. This determina-
tion shall be filed in writing with the clerk of the Com-
mon Pleas Court, and judgment shall be entered thereon 
in the same manner as in causes tried in the Court of 
Common Pleas, and shall contain a statement of facts 
as determined by said judge.”
♦ * ^ sfc H* + ^ sfc sN

Chapter 54, P. L. 1916.

An Act creating a Workmen’s Compensation Aid Bu-
reau in the Department of Labor, approved March 
15, ,
“ r. There is hereby created within the Department 

of Labor a Workmen’s Compensation Aid Bureau, of 
which the Commissioner of Labor shall be head. There 
shall be such inspectors, clerks, stenographers and other 
assistants as may be necessary, who shall be appointed 
by and their compensation fixed by the Commissioner 
of Labor; which employees shall be appointed under 
the Civil Service laws now in force in this State.

“2 . In addition to the powers and duties specifically 
devolved by this act, the bureau shall specifically observe
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the operation of the act entitled ‘An act prescribing the 
liability of an employer to make compensation for in-
juries received by an employee in the course of employ-
ment, establishing an elective schedule of compensation 
and regulating procedure for the determination of lia-
bility and compensation thereunder/ approved April 
fourth, one thousand nine hundred and eleven, and the 
supplements and amendments thereto, and likewise the 
operation of legislation upon the same subject matter 
in other States in the United States and in foreign coun-
tries, and annually submit to the Legislature a report 
upon the operation of the said act, together with sug-
gestions for its improvement and the efficient and eco-
nomic operation thereof.

“3. Upon notice of the happening of cm accident in-
volving the injury or death of an employee, the bureau 
shall immediately endeavor to ascertain the cause of, 
and facts relating to the accident, and preserve the same 
for the Court of Common Pleas,- wherein such cause 
may be heard, when required.”

( Chapter 178 , P. L. 1917.)
\

An Act concerning the compulsory insurance of com-
pensation payments arising under section two of the 
act entitled “An act prescribing the liability of an 
employer to make compensation for injuries received 
by an employee in the course of employment, estab-
lishing an elective schedule of compensation, and 
regulating procedure for the determination of lia-
bility and compensation thereunder,” approved April 
fourth, one thousand nine hundred and eleven, ap-
proved March 27, 1917.
“ 1. This act shall be known as the Workmen s Com-

pensation Insurance Act.
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Article I.
“2. Any employer, except the State or a municipality, 

or county or school district, who by agreement, express 
or implied, is now or hereafter becomes subject to the 
provisions of section two of an act entitled ‘An act pre-
scribing the liability of an employer to make compen-
sation for injuries received by an employee in the course 
of employment, establishing an elective schedule of com-
pensation and regulating procedure for the determina-
tion of liability and compensation thereunder,’ approved 
April fourth, one thousand nine hundred and eleven, 
and the amendments thereof and supplements thereto, 
hereinafter referred to as the Workmen’s Compensa-
tion Act, as therein provided, shall forthwith make suffi-
cient provision for the complete payment of any obli-
gation which he may incur to any injured employee or 
his dependents under the provisions of section two of 
said Workmen’s Compensation Act, by one of the fol-
lowing methods, as hereinafter set forth in sections 
three and four of this act; and he shall, upon demand, 
file with the Commissioner of Banking and Insurance 
proof in such forms as hereinafter set forth-.” 
* * * *  * * * * *

Chapter 149, P . L . 1918.

A Supplement to an act entitled “An act prescribing the 
liability of an employer to make compensation for in-
juries received by an employee in the course of em-
ployment, establishing an elective schedule for com-
pensation, and regulating procedure for the deter-
mination of liability and compensation thereunder,” 
approved April fourth, one thousand nine hundred
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a n d  eleven, w h ich  supp lem en t w as approved Febru-
a ry  28, 1918.

“ 1. T h e re  is h ereby  c rea ted  in  the D epartm ent of L a-
b o r a  b u reau  to  be k n o w n  as th e  W o rk m en ’s Compen-
sa tio n  B u reau . S uch  b u reau  shall be com posed of the 
C om m issioner o f  L ab o r, w ho  shall ac t as chairm an 
th e re o f; fo r  w hich  service he  shall receive the sum  of 
fifteen  h u n d re d  d o lla rs  per y e a r ;  th ree  deputy com -
m issio n e rs  o f  com pensation , one o f w hom  shall be its 
sec re ta ry , an d  such  re fe ree s  an d  o th e r employees as 
m ay , in  th e  ju d g m e n t o f  t h e . C om m issioner of Labor, 
be necessary .”

“ 3. The Commissioner of Labor, the deputy commis-
sioners and the referees appointed under this act, either 
sitting individually or together, shall have exclusive 
original jurisdiction of all claims for compensation aris-
ing under the act to which this act is a supplement, and 
the acts amendatory thereof and supplemental thereto.”

Chapter 203, P . L . 1918.

A n  A ct p ro v id in g  fo r  a  pay m en t to  th e  S ta te  by an 
em p loyer o p e ra tin g  u n d e r section  tw o  o f an  act en-
titled  “ A n  a c t p rescrib in g  th e  liab ility  o f an  employer 
to  m ake com pensa tion  fo r  in ju rie s  received by an 
em ployee in  th e  course o f em ploym ent, establishing 
an  elective schedule o f  com pensation, and  regulating 
p ro ced u re  fo r  th e  d e te rm in a tio n  o f liability  and  com-
p en sa tio n  th e re u n d e r ,” approved  A pril fo u rth , one 
th o u sa n d  n ine  h u n d re d  an d  eleven, upon the death, 
w ith o u t dependents, o f  an  em ployee as a  resu lt of an 
in ju ry  received  in  th e  course o f  his em ploym ent, ap 

p ro v ed  M arch  4, 1918.

S ection  1. (A s  am ended  by C hap ter 101, P . L. 1919» 
p. 2 4 9 .) . “ T h e  em p loyer o f every  person  w ho shal
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die as a re su lt o f  an  acc iden t a r is in g  o u t o f  an d  in  the  
course o f  h is  em ploym ent, an d  w ho  shall leave no  de-
pendents en titled  to  com pensa tion  u n d e r th e  p rov isions 
of chap ter n inety-five o f  th e  S ession  L aw s o f  one th o u -
sand n ine h u n d red , an d  eleven, shall, in  case th e  de-
pendents o f such  em ployee w ou ld  have  been en titled  to  
com pensation u n d e r sa id  ac t h a d  such em ployee le ft 
dependents, pay  to  the  C om m issioner o f L ab o r th e  sum  
of fo u r  h u n d red  do lla rs , w hich  sum  shall be p a id  by the  
C om m issioner o f  L ab o r to  th e  S ta te  T re a su re r . Such  
sum shall be recoverab le  by an  ac tio n  a t law  in  the  nam e 
of the  S ta te  by  th e  C om m issioner o f  L a b o r  a g a in s t 
such em ployer in an y  co u rt h av in g  ju risd ic tio n  o f  
such action . All moneys collected under the provisions 
of this act shall be used by the Commissioner of Labor 
exclusively for the purpose mentioned in an act entitled 
‘A  supplement to an act entitled “An act prescribing the 
liability of an employer to make compensation for in-
juries received by an employee in the course of employ-
ment, establishing an elective schedule for compensation, 
and regulating procedure for the determination of lia-
bility and compensation thereunder,”  approved April 
fourth, one thousand nine hundred and eleven,’ which 
supplement was approved February twenty-eighth, one 
thousand nine hundred and eighteen, and such moneys 
shall be considered to be hereby appropriated for such 
use only, to be paid by the State Treasurer upon war-
rants of the State Comptroller and upon requisitions of 
the Commissioner of Labor.

“Nothing in this section contained shall apply to any 
employer who shall not have accepted by agreement, 
either express or implied, the provisions of section two 
of chapter ninety-five of the Session Laws of one thou-
sand nine hundred and eleven, as therein provided, and 
the acceptance of said section two, or the continuance 
thereunder after the taking effect of ¿this act, shall be 
deemed an acceptance of all of the provisions of this 
section.



IO

“ N o th in g  in  th is  section  co n ta in ed  shall relieve the 
em ployer fro m  an y  paym en ts  w hich  he is required to 
m ake u n d e r ch ap te r n inety-five o f the  Session Laws of 
one th o u san d  n ine  h u n d re d  an d  eleven, or any act 
am en d a to ry  th e re o f  o r  supp lem en tal th e re to .”

II.

Pur pos es  o f  Ch a pt e r  203, P . L . 1 9 1 8 /A s A me nd -
e d  By  Ch a pt e r  i o i , P. L. 1919, De f in e d .

C h ap te r 203, P . L . 1918, as am ended  by C hapter 101, 
P . L . 1919, r e fe r re d  to  h e re a f te r  fo r  b rev ity  as chap-
te r  203, exp ressly  p rov ides th a t all m oneys collected 
u n d e r th e  p rov is io n s  th e re o f  shall be used by the Com-
m issio n e r o f  L a b o r  exclusively  fo r th e  purposes men-
tioned  in  C h ap te r 149, P . L. 1918, arid a t once it be-
com es o f  co m m an d in g  im p o rtan ce  to  analyze the pur-
pose o f  C h ap te r  149 in  O rder to  ascerta in  if  possible 
th e  re la tio n  o f  C h ap te r 2 03  to  the w hole scheme of 
w o rk m en ’s com pensation , as set fo r th  in the statutes 
o f  th is  S ta te .

T h e  schem e o f w o rk m en ’s com pensation  in this State 
th e n  has  since 1910 been  in  th e  process o f development 
an d  has no t p erhaps as yet reached  its full stage of per-
fection .

T h e  L eg is la tu re , p u rsu a n t to  the  rep o rt and  recom-
m en d a tio n s  o f  the  E m p lo y e r’s L iab ility  Commission, 
enacted  the  o rig in a l C om pensation  A ct (C h ap te r 9 5 > 
1911) an d  th e re in  p ro v id ed  in  case o f dispute claims 
fo r  com pensa tion  u n d e r th e  a c t 'sh o u ld  be presented to 
th e  C om m on P leas  C o u rt and  th e re a fte r  be proceeded 

w ith  as th e  s ta tu te  d irected .
T h is  C om m ission  w as then  con tinued  fo r the specific 

p u rpose  o f  fu r th e r  s tu d y  o f  th e  w orkm en s com pensa 
tio n  p rob lem  an d  p a rticu la rly  to  study  the adm inistra 
tio n  o f  C h ap te r 95, P . L . I 9 11» w ith  the  resu lt tha t five



Ill

years  experience u n d e r C h ap te r 95 d em o n stra ted  be-
yond  d o u b t th a t th e  p ro ced u re  th e re in  p ro v id ed  fo r—  
befo re  the  C om m on P lea s  C o u rt— w as en tire ly  to o  fo r -
m al an d  u n necessarily  p ro lo n g ed  an d  it becam e v ery  
ev iden t th a t a  c o n tin u a tio n  th e re o f w ould  d e fe a t the  
v ery  pu rp o se  o f  w o rk m en ’s com pensation .

C onsequently  the  L eg is la tu re  c rea ted  th e  W o rk m e n ’s 
C om pensa tion  A id  B u reau  an d  ch a rg e d  it w ith  th e  pow er 
an d  d u ty  to  specifically observe  th e  o p e ra tio n  o f  C h ap te r 
95 a n d  likew ise th e  o p e ra tio n  o f  leg is la tio n  upon  the  
sam e su b jec t m a tte r  in  o th e r  S ta te s  in  th e  U n ite d  
S ta te s  an d  in  fo re ig n  co u n tries  and  an n u a lly  subm it to  
the L e g is la tu re  a  re p o r t u pon  the  o p e ra tio n  o f  C h ap te r 
95, to g e th e r  w ith  su g g estio n s  fo r  its im p ro v em en t an d  
th e  efficient an d  econom ic o p e ra tio n  th e reo f, an d  also 
upon notice o f  th e  h ap p en in g  o f  an  acc iden t invo lv ing  
th e  in ju ry  o r  dea th  o f  an  em ployee to  im m ediate ly  as-
ce rta in  th e  cause o f, an d  the  fac ts  re la tin g  to , th e  acci-
d en t an d  p reserve  th e  sam e fo r  th e  C o u rt o f  C om m on 
P leas, w h ere in  such cause m ay  be h ea rd , w hen  re -
quired .

H o w ev er, th is  p lan— W o rk m e n ’s C om pensa tion  A id  
B u reau  a c tin g  in  co n ju n c tio n  w ith  th e  C om m on P leas  
C o u rt— p roved  to  be u n sa tis fa c to ry  an d  a f te r  tw o  years  
experience th e re w ith  it th u s  becam e exceed ing ly  a p p a r-
en t th a t  if  th e  schem e o f  w o rk m en ’s com pensation  w as 
to  su rv ive, a  m o re  effective an d  still closer co n tro l o f 
w o rk m en ’s com pensa tion  claim s an d  se ttlem en ts  m u st 
be p ro v id ed  fo r  in  the  a d m in is tra tio n  o f  C h a p te r  95, 
an d  th e re fo re  th e  L e g is la tu re  in  th e  y ea r o f  1918 cre-
a ted  th e  W o rk m e n ’s C om pensa tion  B u reau , now  com -
posed o f th e  C om m issioner o f  L ab o r, fo u r  depu ty  com -
m issioners, one re fe ree , th ree  in v estig a to rs , th re e  as-
sociate su rg eo n s an d  a  clerical fo rce  o f  th irteen .

T h e  S ta te , u n d e r  C h ap te r  149 (W o rk m e n ’s C om -
p ensa tion  B u re a u ) ,  is d iv ided  in to  v a rio u s  sections, 
each u n d e r th e  d irec tio n  o f  a  d epu ty  com m issioner, w ith  
offices estab lished  in  fo u rte e n  d iffe ren t cen ters, and  the
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C om m issioner o f  L ab o r, th e  d epu ty  com m issioners and 
re fe ree  e ith er s itt in g  in d iv idually  o r  to g e th e r  exercising 
exclusive o rig in a l ju risd ic tio n  o f  all claim s o f compen-
sa tio n  a r is in g  u n d e r th e  W o rk m e n ’s C om pensation  Act.

T h e  p ro ced u re  u n d e r  C h a p te r  149 displaces the  pro-
cedure  b e fo re  th e  C om m on P leas  C o u rt except the ap -
peal an d  th is  B u re a u ’s efficiency in  th e  hand ling  of 
w o rk m en ’s com pensa tion  c la im s becom es exceptionally 
d em o n stra tiv e  w h en  w e no te  th a t d u r in g  the  last fiscal 
y e a r  4 ,173  new  cases w ere  p resen ted , involv ing  187 
fa ta l cases, an d  4 ,8 0 0  h e a rin g s  w ere  had , resu lting  in 
2,731 aw ard s . T h u s  w e find th e  benefits o f  w orkm en’s 
co m pensa tion  th ro u g h  the  W o rk m e n ’s Com pensation 
B u reau  b ro u g h t w ith in  easy  reach  o f  each in ju red  em-
ployee o r  h is  dependents, an d  th e reb y  th e  successful 
a d m in is tra tio n  o f  C h ap te r 95  is am ply  assured .

I t  w as th en  a t th is  ju n c tu re  in  th e  developm ent of 
th e  w hole W o rk m e n ’s C om pensa tion  schèm e th a t the 
L eg is la tu re , rea liz in g  th e  necessity  th e re fo r , evolved 
C h ap te r  203, p ro v id in g  fo r  th e  ra is in g  o f  a fund  to  be 
used  exclu sive ly  fo r  th e  pu rposes o f  C hap ter 149-— 
W o rk m e n ’s C om pensa tion  B u reau — an d  thereby  placed 
th e  added  b u rd en — paym en ts  to  th is  fu n d — like every 
o th e r  p ay m en t u n d e r  W o rk m e n ’s C om pensation  upon 
in d u s try  itse lf, an d  th is  tim e  upon  those  w ho  in the 
c a rry in g  o u t o f  th e  schem e h av e  th e  least to  pay— upon 
em ployers  em ploy ing  em ployees w ith  no dependents—  
an d  th e  non -d ep en d en t fa ta l cases req u irin g  th is pay-
m en t h av e  d u r in g  th e  p as t seven years  averaged  93 an -
nually , o r  an  availab le  fu n d  fo r  th e  purposes o f the 
W o rk m e n ’s C om pensa tion  B u reau  o f  $37 ,200  annually, 
an d  the  expenses o f  such B u reau  closely approx im ated  
a re  $55 ,000  annually . .
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I I I .

Ch a r a c t e r  oe t h e  De f e n s e  Ra is e d  A g a in s t  
Ch a pt e r  203.

T h e  defendan ts-appellees in  th e ir  A n sw er (C ase , p. 
7 ) ,  an d  A m ended  A n sw er (C ase , p. 1 0 ) , ra ise  th ir te en  
legal ob jec tions  to  the  v a lid ity  o f  C h a p te r  203, b u t in 
th e  a rg u m e n t o f  th e  case su b m itted  in th e  S up rem e 
C o u rt confined th e ir  a tta ck  u p o n  C h ap te r 203 to  th re e  
ob jections, an d  these  o b je c tio n s  ican p e rh ap s  best be 
s ta ted  by u sin g  th e ir  ow n la n g u a g e :

“ In  o rd e r  to  accom plish  th e  declared  pu rp o se  
o f  th e  ac t w ith o u t v io la tin g  th e  F o u r te e n th  
A m en d m en t/ w e su b m it th a t th e  S ta te  is obliged 
to  ju s t i f y  its ac tio n  u n d e r e ith e r th e  police o r 
ta x in g  pow er, o r  else m a in ta in  th a t it has th e  
r ig h t to  en fo rce  fro m  em ployers w ho  m a y  choose 
to  o p era te  u n d e r  section  I I  o f  th e  C om pensa tion  
A ct, an  ag ree m en t to  pay  $ 4 0 0  to  th e  S ta te  
w h enever one o f  th e ir  em ployees m ee ts  w ith  
d e a th  as a  re su lt o f  a n  acc iden t a r is in g  o u t o f  
an d  in  th e  cou rse  o f  h is em ploym ent, an d  leaves 
no dependents

T h e  S u p rem e  C o u rt in  its  op in ion  (C ase , p. 16 ) 
seem s to  su sta in  th e  position  tak en  by th e  d e fen d a n ts - 
appellees, a n d  in  th e  course  o f  its  op in ion  s a id :

* * * “ T h e  rea l qu estio n  is w h e th e r  th e
S ta te  can, in  v iew  o f  the  F o u r te e n th  A m en d -
m e n t tO' th e  F e d e ra l C o n stitu tio n , co n s titu tio n -
a lly  ta x  as a  class all em ployers w ho  em ploy  
w ork m en  h av in g  n o  dependen ts  w h o  w ou ld  be 
en titled  to  co m pensa tion  in  case o f  fa ta l acci-
dent. S u ch  a  ta x  has m a n ife s tly  no re la tio n  to  
th e  police p o w e r; it is p la in ly  n o t a, p ro p e rty  ta x , 
an d  w hen  w e consider th a t  it  is re s tr ic ted  n o t 
m ere ly  to  em ployers g en era lly  w h o  h av e  in  th e ir
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em ploy  w orkm en  w ith  n o  dependents entitled to 
claim , b u t em p loyers  o f  th a t  ch arac te r w ho are 
w ith in  section  I I  o f th e  C om pensation  Act, we 
reach  a  ten u ity  o f  c lassification  th a t seems to  
use to  dep riv e  th e  class o f  an y  logical validity 
an d  o f  all su b stan tia l basis. Southern Railway 
Company v. Green, 2 1 6  U. S. 400. F rom  
an o th e r  s tan d p o in t th e  ac t seem s to  be simply a 
ta k in g 1 o f  th e  p ro p e rty  o f  th is  class o f em ployers 
w ith o u t an y  com p en sa tio n  th e re fo r . T hey  are, 
in  effect, penalized  fo r  em p loy ing  m en o r women 
w h o  a re  w ith o u t dependen ts qualified to  claim 
com pensa tion . I f  w e w ere  p erm itted  to  com-
m en t u p o n  th e  q uestion  o f  leg islative policy 
w hich  ten d s to  d issuade an  em ployer conducting 
a  h a z a rd o u s  o ccupa tion  fro m  receiv ing  into his 
serv ice  a  w o rk m an  w ho, if  killed  in th a t service, 
w ou ld  n o t leave a w idow  and  in fa n t children 
d e s titu te  o f  su p p o rt, it w ou ld  be apposite to  
re m a rk  th a t  th is  is th e  precise opposite o f  the 
po licy  o f  th e  U n ite d  S ta te s  in  th e  selective d ra ft. 
B u t lo o k in g  a t  th e  m a tte r  in  its purely  legal 
a sp ec t w e a re  c lea r th a t  it is an  attem pted  ex-
erc ise  o f  th e  p o w er o f  ta x a tio n  w hich runs 
co u n te r to  o u r co n stitu tio n a l system , bo th  N a-
tio n a l an d  S ta te , an d  th a t it canno t be supported  
on th a t  th e o ry  o r  on  any  o th e r th a n  has been 
su g gested . T h e  re su lt is th a t th e re  m ust be a  
ju d g m e n t fo r  th e  d e fe n d a n t.”

W e  believe, th o u g h , th e  v iew  expressed  by th e  S u-
p rem e C o u rt to  be to o  n a rro w , and  th a t  th e  C ourt has 
fa iled  to  g ive to  C h a p te r  203 th e  b road  and  liberal con-
s tru c tio n  to  w h ich  it is en titled .
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IV.

T he ; Le g is l a t u r e ; is  Pr e s u me d  t o  Pas s  a  V a l id  
La w  w h i c h  M u s t  be  Giv e n  Eee ect  ie  Pr a c t i-
c ab le .

In  Road Commission v. Harrington Township, 55 N..
J. L. (26  Vr.) 3,27, th e  C o u rt o f  E r ro r s  an d  A ppeals, 
a t page 329, s a y s :

“ W e m u st p resum e th a t th e  L eg is la tu re  in -
ten d ed  to  pass a va lid  law  an d  ad o p t an  ad m issi-
ble co n stru c tio n  w hich  su p p o rts  it .”

In  Village o f Passaic v. State, Del., Lack, and W . R . 
R. Co., 37 N . J. L. ( 8  Vr.) 538, th e  C o u rt o f  E r ro r s  
and A ppeals, a t  page 539, say s :

“ C o u rts  w ill su s ta in  leg is la tive  ac tio n  a t -
ta ck ed  on  th e  ground» o f  u n co n stitu tio n a lity , 
unless th e y  a re  fu lly  satisfied  o f  its invalid ity , 
an d  such a  •construction  w ill be g iven  to  it, if  
p racticab le , as w ill g ive  it effect.”

In  Attorney-General v. McGuiness, 78 N . J. L. (4 9  
Vr.) 346, M r. Ju s tic e  G arriso n , sp eak in g  fo r  th e  C o u rt 
of E r ro r s  an d  A ppeals, d iscussed  th e  reasons fo r  the  
above ru le  an d  a t page 370  he s a id :

“ A s early , how ever, as 1811, C h ief Ju stice  
T ilg h m a n , o f  P en n sy lv an ia , spoke o f  th e  doc-
tr in e  as n o t on ly  a lre ad y  estab lished , b u t a lso  
as h av in g  a  w ell defined lim ita tion . ‘F o r  w e ig h ty  
co n sid e ra tio n s ,’ he said, ‘it has been assum ed  a s ’ 
a princip le  in  co n s titu tio n a l co n stru c tio n  by th e  
S u p rem e  C o u rt o f  th e  U n ite d  S ta tes , by th is  
C o u rt and  every  o th e r  C o u rt o f  re p u ta tio n  in the  
U n ite d  S ta te s  th a t an  ac t o f  the  L e g is la tu re  is 
n o t to  be declared  vo id  unless th e  v io la tio n  o f 
th e  co n stitu tio n  is so m a n ife s t as to  leave no 
ro o m  fo r  reaso n ab le  d o u b t.’ ”

A ccep ting , then , th is  se ttled  p rincip le  o f  law , w e will 
discuss C h ap te r 203.
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V.

W o r k me n 's Co mpe n s a t io n  A c t s  H a v e  Gen er all y 
Be e n  U ph e l d .

I t  is to  be no ted  a t  th e  o u tse t th a t W o rk m en ’s Com-
p en sa tio n  acts have been g en era lly  upheld, no t only by 
o u r  S ta te  co u rts  b u t by the  U n ite d  S ta tes  Suprem e Court 
as well:

State v. Clausen, 65 W ash. 156, 117 Pac. 
1101.

Western Indemnity Co. v. Pillsbury, 170 
Calif. 686.

Sexton v. Newark Dist. Tel. Co. 84 N. J. L. 
(5 5  Vr.) 85, affirm ed by the C ourt o f E rro rs  
an d  A ppeals, 8 6  N. J. L. (1  Gum.) 701.

Mountain Timber Co. v: Washington, 243. U. 
S. 219.

N. Y . Central R. R. Co. v. White, 243 U. S. 
1 8 8 .

Hawkins v. Bleakly, 243 U. S. 210.
Middleton v. Texas Power and Light Co., 

2 49  U. S. 152.
Arizona Employers' Liability Acts, 250 U. S, 

400.
Jeffrey Manufacturing Co. v. Blagg, 235 U.

S. 571.
A n d  such acts h ave  been upheld  bo th  as a  p roper exer-

cise o f  th e  police poW er vested  in  the  S tates, W estern  
Indemnity Co. v. Pillsbury, c ited  supra,- and  likewise the 
ta x in g  pow er, State v. Clausen, cited supra.

T h e s e  d e c is io n s  a re  b a s e d  p r im a r ily  u p o n  th e  fu n d a -
m e n ta l  a n d  b r o a d  th e o r y  o f  su ch  le g is la tio n , i. e ., in -
d u s tr y  i t s e l f  s h o u ld  b e a r  th e  fin a n c ia l lo sse s  su sta in ed  
b y  w o r k m e n  e n g a g e d  th e r e in .

In  State v. Clausen, cited supra, the C ourt, speaking 
w ith  re fe ren ce  to  th e  reason  fo r  w orkm en’s compensa-
tion , a t  page  1105 sa id  :
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“ * * * j t js founded on the basic principle that 

certain defined industries called in the act extra- 
hazardous should be made to bear the financial 
losses sustained by the workmen engaged therein 
through personal injuries, and its purpose is to 
furnish a remedy that will reach every injury sus-
tained by a workman engaged in any of such in-
dustries, and make a sure and certain award 
therefor, bearing a just proportion to the loss 
sustained, regardless of the manner in which the 
injury was received.”

In W e ste r n  In d e m n ity  C o . v. P illsb u r y , cited supra, 

the Court, commenting upon the necessity for work-
men’s compensation, at page 693 said:

“ But, whether elective or compulsory, these 
statutes, one and all, rest on the underlying no-
tion that the common-law remedy by action, with 
the requirements of proof incident to that reme-
dy, involves intolerable delay and great economic 
waste, gives inadequate relief for loss and suf-
fering, operates- unequally as between different 
individuals in like circumstances, and that, 
whether viewed from the standpoint of the em-
ployer or that of the employee, it is inequitable 
and unsuited to the conditions of modern in-
dustry. These considerations are elaborated in 
the many reports that have been made under 
legislative authority, and are outlined in a num-
ber of judicial decisions, some of which we shall 
have occasion to cite. Without undue expan-
sion of the discussion, it may be said, in a few 
words, that the theory of this legislation is that 
the risk of injury to workmen in the industries 
governed by law should be borne by the indus-
tries, rather than by the individual workman 
alone. As the ultimate result, the burden im-
posed in the first instance upon the employer, 
will, it is said, be distributed, as part of the cost 
of production, among the consuming public.”

J
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And further, substantially all of the constitutional ob-
jections here raised against Chapter 203 were likewise 
raised against the workmen’s compensation acts sub-
mitted for consideration in the cases cited, and were 
effectually disposed of and in doing so the Court prac-
tically without exception took carefully into considera-
tion the whole workmen’s compensation scheme particu-
larly évolved by the legislature in the case before'it.

And moreover, what is essentially true in these cases, 
as elsewhere, is that our State courts, and especially the 
United States Supreme Court, have given to the police 
power and the Fourteenth amendment as well not the 
narrow view which the defendants-appellees advance 
but rather a liberal view.

VI.

T h e  F o u r t e e n t h  A m e n d m e n t  a n d  t h e  Po l ic e  
P o w e r  G i v e n  L i b e r a l  I n t e r p r e t a t i o n .

In A  tch iso n , T o p e k a  & c . R a ilro a d  v. Matthews, 1 7 4  

U . S . 96, Mr. Justice Brewer, commenting upon the 
Fourteenth Amendment at page 103 said:

“ But neither the amendment— broad and 
comprehensive as it is— nor any other amend-
ment, was designed to interfere with the power 

of the State, sometimes termed its police power, 

to prescribe regulations to promote the health, 
peace, morals, education and good order of the 
people, and to legislate so as to increase the in-
dustries of the State, develop its resources, and 
add to its wealth and prosperity.”

In H o ld e n  v. H a r d y , 169 U . S .  366, Mr. Justice 

Brown, commenting upon the changes in the com m on  

law by State statutes, at page 387 said:
“ They are mentioned only for the purpose of 

calling attention to the probability that other
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changes of no less importance may be made in 
the future, and that while the cardinal purposes 
of justice are immutable, the methods by which 
justice is administered are subject to constant 
fluctuation, and that the Constitution of the 
United States, which is necessarily and to a large 
extent inflexible and exceedingly difficult of 
amendment, sh o u ld  n o t be so co n stru ed  as to d e-

p riv e  the S ta te s  o f  the p o w er to so  am end th eir  

law s as to m ake th em  c o n fo r m  to th e  w ish es  o f  

th e  c itize n s  as they  m ay d eem  best f o r  th e  p u b-
lic w elfa re  w ith o u t bring in g them  in to  conflict 

w ith  th e  su p rem e law  o f  th e  lan d.”
In W e ste r n  In d e m n ity  C o m p a n y  v. P illsb u r y , cited 

supra  the Court in discussing the police power with re f-’ 
erence to compensation acts at page 694 said :

“ Does a statute giving effect to this theory de-
prive the employer of liberty or property with-
out due process of law, or deprive him of the 
equal protection of 'thé laws?

“ If such a law may be given force, the sanc-
tion for it must be found in that legislative au-
thority usually termed the police power. The 
broad and all-pervading scope of this power 
makes a satisfactory definition of it impossible. 
Its general nature and extent are declared in a 
number of decisions of the Supreme Court of 
the United States. W e  shall not repeat the oft- 
quoted and familiar expressions used in these de-
cisions. For the purposes of this discussion, the 
police power is, we think, adequately and well 
described by the Supreme Court of Washington 
in these words: ‘By means of it, the Legisla-
ture exercises a supervision over matters affect-
ing the common weal and enforces the observ-
ance by each individual member of society of du-
ties which he owes to others and the community 
at large. The possession and enjoyment of all
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rights are subject to this power. Under it, the 
State may “prescribe regulations promoting the 
health, peace, morals, education, and good order 
of the people, and legislate so as to increase the 
industries of the State, develop its resources 
and add to its welfare and prosperity.” In Hue, 
when reduced to its ultimate and final analysis, 
the police power is the power to govern ”

In McLean v. Arkansas, 2 1 1 U. S'. 539, the Four-
teenth amendment was invoked to escape the restrictions 
of State legislation and the Court in commenting upon 
the right of the State to legislate with respect to its own 
problems, at page 547:

“ The Legislature, being familiar with local 
- conditions is, primarily, the judge of the neces-

sity of such enactments. The mere fact that a 
court may differ with the Legislature in its views 
of public policy, or that judges may hold views 
inconsistent with the propriety of the legislation 
in question, affords no ground for judicial in-
terference, unless the act in question is unmis-
takably and palpably in excess of legislative 
power.”

In Gundling v. Chicago, 177 U. S. 183, Mr. Justice 
Peckham, speaking with reference to the Fourteenth 
Amendment, said:

“ Regulations respecting the pursuit of a law-
ful trade or business are of very frequent occur-
rence in the various cities of the country, and 
what such regulations shall be and to what par-
ticular trade, business or occupation they shall 
apply, are questions for the State to determine, 
and their determination comes within the proper 
exercise of the police power by the State, and 
unless the regulations are so utterly unreasonable 
and extravagant in their nature and purpose that 
the property and personal rights of the citizen 
are unnecessarily, and in a manner wholly arbi-
trary, interfered with or destroyed without due
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process of law, they do not extend beyond the 
power of the State to pass, and they form no sub-
ject'for Federal interferenceF 

In State v. Clausen, cited supra, the Court, in dis-
cussing the police power as it affected workmen’s com-
pensation, at page 1106 said :

“ In fine, when reduced to its ultimate and final 
analysis, the police power is the power to gov-
ern. It is not meant here to be asserted that 
this power is above the Constitution, or that 
everything done in the name of the police power 
is lawfully done. It is meant only to be asserted 
that a law which interferes with personal and 
property rights is valid only when it tends rea-
sonably to correct some existing evil or promote 
some interest of the State, and is not in viola-
tion of any direct and positive mandate of the 
Constitution. The clause of the Constitution 
now under consideration was intended to prevent 
the arbitrary exercise of power of undue, unjust 
and capricious interference with personal rights ; 
not to prevent those reasonable regulations that 
all must submit to as a condition of remaining 
a member of society. In other words, the test of 
a police regulation when measured by this clause 
of the Constitution is reasonableness as contra-
distinguished from arbitrary or capricious ac-
tion.”

In Mountain Timber Co. v. Washington, cited supra, 
Mr. Justice Pitney had before him the same workmen’s 
compensation act as in State v. Clausen, cited supra, 
and in discussing the character of such legislation, at 
page 237, said :

“ Whether this legislation be regarded as a 
mere exercise of the power of regulation, or as 
a combination of regulation and taxation, the 
crucial inquiry under the Fourteenth Amendment 
is whether it clearly appears to be not a fair and 
reasonable exertion of governmental power, but



22

so extravagant or arbitrary as to constitute an 
abuse of power. All reasonable presumptions are 
in favor of its validity, and the burden of proof 
and argument is upon those who seek to over-
throw i t ”

In M isso u ri, K a n sa s  a n d  T e x a s  R y . v. Cade, 233 U. S. 

642, Mr. Justice Pitney, speaking with reference to 
classification as applied to the Fourteenth Amendment, 
at page 650 said :

“ A s has been said before, the Fourteenth 
Amendment does not require that State laws 
shall be perfect; and we cannot judicially de-
nounce this act as based upon arbitrary distinc-
tions, in view of the wide discretion that must 
necessarily reside in a State Legislature about 
resorting to classification when establishing regu-
lations for the welfare of those for whom they 
legislate.”

In A a c h is o n , T o p ek a , & c .,  R a ilro a d  v. M atthew s, 

cited supra, Mr. Justice Brewer, confining himself to 
classification under the Fourteenth Amendment, at page 
104, said :

“  *  * * Class legislation, discriminating 
against some and favoring others, is prohibited, 
but legislation which in carrying out a public 
purpose, is limited in its application, if within 
the sphere of its operation it affects alike all per-
sons similarly situated, is not within the amend-
ment.”

In J e ffr e y  M a n u fa ctu r in g  C o . v. B la g g , cited supra, 

Mr. Justice Day had under consideration the Work-
men’s Compensation Act of the State of Ohio, which 
act established the State plan that all employers having 
five or more employees were affected by the act, and in 
holding that the plan evolved by the Legislature was not 
arbitrary and discriminatory and therefore in violation 
of the Fourteenth Amendment, at page 577 sa^  •

“ C erta in ly  in  th e  presen t case there has been 

no a ttem p t at u n ju s t  and d iscrim inatory  regala-



23
tio'tis. The Legislature was formulating a plan 
which should provide more adequate compensa-
tion to the beneficiaries of those killed and to the 
injured in such establishments, by regulating 
concerns having five or more employees. It in-
cluded, as we have said, all of that class of insti-
tutions in the State.

“ No employer is obliged to go into this plan. 
He may stay out of it altogether if he will. Not 
opening the door of the statute to those employ-
ing less than five, still leaving them to the obli-
gations and rules of the common and existing 
statute law, the Legislature may have believed 
that, having regard to local conditions, of which 
they must be presumed to have better knowledge 
than we can have, such regulation covered prac-
tically the whole field which needed it and em-
braced all the establishments of the State of any 
size, and that those so small as to employ only 
four or less might be regarded as a negligible 
quantity and need not be assessed to make up the 
guaranty fund or covered by the methods of 
compensation which are provided by this legis-
lation. This is not a statute which simply de-
clares that the defense of contributory negligence 
shall be available to employers having less than 
five workmen, and unavailable to employers with 
five and more in their service. This provision is 
part of a general plan to raise funds to pay death 
and injury losses by assessing those establish-
ments which employ five and more persons and 
which voluntarily take advantage of the law. 
Those remaining out and who might come in be-
cause of the number employed are deprived of 
certain defenses which the law might abolish as 
to all if it was seen fit to do so. I f  a line is to be 
drawn in making such laws by the number em-
ployed, it may be that those very near the di-
viding line will be acting under practically the
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same conditions as those on the other side of it, 
but if the State has the right to pass police regu-
lations based upon such differences—and this 
Court has held that it has—we must look to gen-
eral results and practical divisions between those| 

so large as to need regulation and those so smallj 
as not. to require it in the legislative judgment. 
It is that judgment which, fairly and reasonably 
exercised, makes the law; not ours.”

V II.

A ppl ic a t io n  o p Cas es  Cited  to  Chapt er  203.

In the light, then, of these decisions we approacli 

Chapter 203.
W e  can assume, we think without doubt, that the! 

Legislature of this State in formulating its plan oil 

scheme of Workmen's Compensation sought to applji 

the almost universal theory of such legislation, viz ., th a f  

industry itself should bear the entire burden thereof.

When Chapter 203 was introduced fo r  enactmentj 

these were the accomplishments of the plan or schem a  

thus far: Chapter 95, P. L. 1911 original act ) , !  

Chapter 178, P. L. 1917 (Compulsory In su ra n ce); 

Chapter 149, P. L. 1918 (Workmen's C om pensation  

Bureau).
Then, too, under the original act almost all o f  the! 

burden of workmen’s compensation falls upon the em | 
ployer employing employees with dependents. Tor exj 
ample, in the case of death the employer employing em j 
ployees with dependents (under section 2 of Chapte 

95, P. L. 1911) paid as a minimum $6 per week f o j  

300 weeks, computed $1,581 .35» and as a maximum $ i a  
per week for 300 weeks, computed $3,162.7^» plus ® 1 
penses of last sickness not exceeding $200, as well asj 
the cost of burial, not exceeding $100; whereas J  
employer under section 2 employing employees withouM
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dependents paid only the expense of last sickness and 
the cost of burial.

The Legislature then, we think it fair to say in the 
furtherance of its plan or scheme, endeavored to equal-
ize the burden—-that is, the entire burden, and in the 
e x e r c is e  of its equitable judgment placed the burden of 
Chapter 203 upon those employers operating under sec-
tio n  2 ,  who had the least to pay-— employers employing 
employees without dependents— and gave to those em-
p lo y e r s  the same freedom as employers employing em-
p lo y e e s  with dependents possessed with respect to pay-
m e n ts  under the original act—-an election, and there-
fo r e  Chapter 203 is not compulsory but elective. Sex-
ton v .  Newark Dist. Telegraph Co., supra.

W e  submit, whether we agree with the plan or scheme 
or n o t ,  or the propriety of such legislation, we can-
not, as was said in McLean> v. Arkansas, cited supra, 
j u s t i f y  judicial interference unless the act in question 
is unmistakably and palpably in excess o f legislative 
power. The test is reasonableness, State v. Clausen>, 
supra, and “ the crucial question,” says Mr. Justice Pit-
n ey i n  Mountain Timber Company v. Washington, 
supra, . “ is whether the exercise of governmental power 
is f a i r  and reasonable,” and the Legislature has a wide 
d is c r e t io n  when resorting to classification in establish-
ing regulations for the welfare o f  those for whom they 
le g is la t e ,  Missouri, Kansas and Texas Ry. v. Cade, 
supra. Class legislation is not prohibited by the Four- 
teeth  amendment if within the sphere of its application 
it a f f e c t s  alike all persons similarly situated. Atchison, 
Topeka, &c., Railroad v. Matthezcs, supra.

The Legislature, in enacting Chapter 203, we submit 
w as using its legislative judgment and, as Mr. Justice 
Day says in Jeffrey M fg. Co. v. Blagg, supra, “ it is that 
judgment which fairly and reasonably exercised makes 
the laws.”

We submit that it is practicable to give Chapter 203 
effe ct and to adopt an admissible construction to sup-
port i t .  The distribution of the burden of workmen’s
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co m pensa tion  the reby  is fa ir  an d  reasonable, and if | 
v iew ed  libera lly  an d  n o t techn ically  is a  part of thej 
leg isla tive  w o rk m en ’s com pensation  schem e and as such ] 
m ay  be looked  u pon  a s  a p ro p e r exerc ise  of the police ] 
pow er. C erta in ly  if  the  classification— employers em-
p lo y in g  five em ployees, Jeffrey M fg .  Co. v. Blagg, supra,. 
is n o t a rb it ra ry  an d  w ith in  th e  F o u rte e n th  Amendment, 
so likew ise is th e  classification  u n d e r C hapter 203— em-
ployers em ploy ing  em ployees w ith o u t dependents, for 
b o th  w as th e  leg isla tive  ju d g m e n t fa irly  and reason-
ab ly  exerc ised  an d  as such  m ad e  the  law. Jeffrey Mfg. \ 
Co. v. Blagg, supra.

F u r th e r ,  in  co n s id e rin g  th e  effect o f Chapter 203, 
w e m u st n o t overlook  th is— C h ap te r 178, P. L. 1917,1 
p rov ides fo r  com pu lso ry  in su ran ce  an d  a  paym ent under ; 
C h ap te r 203 in  fac t is n o t m ade by the em ployer em-
p loy ing  em ployees w ith o u t dependents, bu t by the in-j 
su rance  com pany. T h e  pay m en t u n d er C hapter 203, like; 
th e  p ay m en t u n d e r C h ap te r 95, finds its w ay into the 
in su ran ce  p rem iu m , w hich  is paid  alike by employers 
em p loy ing  em ployees w ith  d ep en d en ts 'an d  by employers , 
em p loy ing  em ployees w ith o u t dependents as well. Soj 
th a t  th e  b u rd en  o f  C h ap te r 203 m erges into the entire 
b u rd en  o f  w o rk m en ’s com pensation  and  is extended to 
all em p loyers  o p e ra tin g  u n d e r section  tw o  o f the W ork-
m en ’s C om pensa tion  A ct.

H o w ev er, th e  defendan ts-appellees, as well as the 
S u p rem e C o u rt, p o in t o u t th a t C hap ter 203 is neither 
an  am en d m en t n o r  a supp lem ent to- th e  W orkm en  s 

C om pensa tion  A ct, an d  fo r  th a t reason  has no relation 
to  th e  su b jec t m a tte r  w hateve r. I t  is a  separate and 
ind ep en d en t ac t an d  th e  S ta te  seeks thereby  to extract; 
fro m  a  lim ited  class o f  em ployers a paym ent which! 
shall be used fo r  th e  exclusive purposes o f a State 
agency— W o rk m e n ’s C om pensation  B ureau— a bureau 
in  w hich  th e  em ployer em ploy ing  em ployees with ncj 
dependen ts  an d  likew ise the  deceased employee, receive 
n o  benefits, an d  th e reb y  it becom es a  liability  imposed 
upon  such em ployers w ith o u t fau lt, and, therefore, t ej 
ac t canno t possib ly  h av e  a n y  valid ity .
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V I I I .

(
ILLUSTRATIONS OF LIABILITY W ITHOU T F a ULT AND

I t s  A p p l i c a t i o n  t o  C h a p t e r  203 .

W e subm it th a t  m an y  s ta tu te s  h av e  been upheld  by 
the  co u rts  w hich  can  be sa id  to  c rea te  liab ility  w ith o u t 
fau lt an d  tak e  th e  p ro p e rty  o f  som e to  pay  th e  obli-
g a tions o f  o th e rs . A  few  im p o rta n t illu s tra tio n s  m ay  
be cited.

S ta tu te s  im p o sin g  a  liab ility , u p o n  fire in su ran ce  
agen ts, based  upon  th e  am o u n t o f  th e  in su ran ce  effected 
by them , fo r  th e  benefit o f  a fu n d  to  care  fo r  a n d  cu re  
sick an d  in ju re d  firem en, h av e  been upheld  in  the  S ta te s  
o f N ew  Y o rk  an d  Illino is. Exem pt Firem en’s Fund  v. 
Roome, 29  Hun. ( N . Y .)  3 9 1 ; Firem en’s Benevolent 
A ss’n v. Lounsbury, 21 III. 511. A n d  a s im ila r s ta tu te  
re la tin g  to  ag en ts  o f  fo re ig n  fire in su ran ce  com panies 
was upheld  in W isconsin F ire Department v. H elfen-  
stein, -i 6  W is. 136;

In  State v. Cassidy, 22 Minn. 312, th e  C o u rt sus-
ta ined  an  act to  estab lish  a  fu n d  fo r  th e  fo u n d a tio n  and  
m ain tenance o f  an  asy lum  fo r  in eb rian ts , re q u ir in g  
thereby  all liq u o r sellers to  pay  ten  d o lla rs  per year 
to  the S ta te  T re a su re r  th ro u g h  th e  co un ty  tre a su re rs  
in ad d itio n  to  the  u sual license; th e  fu n d  to  be d is-
bursed  by  a S ta te  com m ission  in  th e  e rec tion  an d  o p era -
tion o f  th e  S ta te  asylum .

L ikew ise a  S o u th  C a ro lin a  s ta tu te  p ro v id in g  fo r  the 
appo in tm en t o f  ra ilro a d  com m issioners an d  re q u ir in g  
the expense  o f  th e  d ep a rtm en t to  be borne, by the  several 
ra ilro ad s acco rd in g  to  the  g ross  incom e p ro p o rtio n ed  
to  th e  n u m b er o f  m iles w as su sta ined , th e  C o u rt h o ld -
ing  th a t th e  en fo rced  co n trib u tio n  w as n o t a  ta x  w ith in  
the m ean in g  o f  the  p ro v is io n s  o f  th e  S ta te  C o n stitu tio n  
req u ir in g  all ta x es  to  be u n ifo rm , b u t w as m o re  in  the  
n a tu re  o f  a license fee.
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Columbia and Greenfield Ry Co. v. Wade 

Ham pton Gibbs, as Treasurer of Richlmd 

County, 24  S. C. 60.
Charlotte, etc., R y. Co. v. Gibbs, 27 S. C. 385.

T h is  decision  w as upheld  by  th e  U n ite d  States Su-
p rem e C o u rt in  Charlotte, etc., Ry. Company v. Gibbs, 
142 U. S. 386, an d  M r. Ju stice  F ie ld , w ho  delivered the 
op in ion  o f  th e  C o u rt, a t p ag e  390  s a id :

“ T h is  ta x  is s ta ted  to  be beyond any which is 
levied u pon  o th e r  co rp o ra tio n s  to  m eet an ex-
p e n d itu re  fo r  S ta te  officers, and , therefore, it is 
con tended , co n stitu te s  an  un law fu l discrim ina-
tio n  ag a in s t ra ilro a d  co rp o ra tio n s  im posing an 
u nequal b u rd en  upon  th em  in  conflict w ith the 

-  co n s titu tio n a l am en d m en t w hich  ordains tha t no 
S ta te  shall deny  to  an y  person  the equal protec-
tio n  o f  th e  law s.”

* * * * * * * * *
A n d  a g a in  a t page  3 9 1 :

“ I f  th e  ta x  w ere  levied to  pay  fo r  services in 
no  w ay  connected  w ith  th e  ra ilro ad s, as, fo r in-
stance, to  pay  th e  sa la ry  o f  th e  executive or ju -
dic ial officers o f  th e  S ta te  w h ils t ra ilroad  cor-
p o ra tio n s  w ere  a t th e  sam e tim e subjected to 
ta x a tio n  u pon  th e ir  p ro p e rty  equally  w ith  other 
co rp o ra tio n s  fo r  such expenses, and  o ther cor-
p o ra tio n s  w e re  n o t ta x ed  fo r  the salaries m en-
tioned , th e re  w ou ld  be ju s t  g ro u n d  o f com plaint 
o f  u n la w fu l d isc rim in a tio n  ag a in st the railroad 
c o rp o ra tio n s  and  o f  th e ir  n o t receiv ing  the  equal 
p ro tec tio n  o f  th e  law s. B u t th e re  is no th ing  of 
th is  n a tu re  in  th e  ta x  in  question. T he  railroad 
com m issioners  a re  ch arg ed  w ith  a varie ty  o f du-
ties in  connection  w ith  ra ilroads, the perfo rm -
ance o f  w hich  is o f  g re a t im portance  in the regu- 
la tio n  o f  those  in s tru m en ts  o f  tran sp o rta tio n .

* * * * * * *
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A n d  a g a in  a t  p age  3 9 4 :
“ In  ex ac tin g  th is  th e re  is n o  en croachm en t 

Upon th e  F o u r te e n th  A m endm en t. R eq u ir in g  
th a t the  b u rd en  o f  a  serv ice  deem ed essen tia l to  
th e  public, in  consequence o f  th e  ex istence o f  the  
co rp o ra tio n s  an d  the  exerc ise  o f  p riv ileges ob-
ta in ed  a t th e ir  request, shou ld  be b o rn e  by the  
co rp o ra tio n s  in re la tio n  to  w hom  th e  serv ice is 
ren d e red  and  to  w hom  it is u se fu l is n e ith e r  de-
n y in g  to  th e  co rp o ra tio n s  th e  equal p ro tec tio n  
o f  th e  law s o r  m a k in g  an y  u n ju s t d isc rim in a tio n  
a g a in s t therq.

In  People, & c., Company v. Squire, 145 U . S .  175, th e  
U n ite d  S ta te s  S u p rem e  C o u rt, upon  th e  a u th o rity  o f  
the Gibbs case, cited  supra, upheld  a  N ew  Y o rk  ac t ap -
p o in tin g  a  subw ay  com m ission  to  superv ise  p u ttin g  u n -
der g ro u n d  o f  e lectric  w ires an d  re q u ir in g  th e  sa laries 
and  expense o f  the  com m ission  to  be p a id  o u t o f  the  
fu n d  to  be p a id  to  th e  S ta te  T re a su re r  by th e  com panies 
o p e ra tin g  e lectrical co n d u c to rs  u n d e rg ro u n d  in  p ro p o r-
tion  to  th e ir  w ire  m ileage, an d  M r. Ju s tic e  L a m a r  a t 
page 191 sa id :

“The contention. that the statutes referred to 
deprive the relator of its property without due 
process of law is equally without foundation.”

A n o th e r illu s tra tio n  o f  such a  s ta tu te  is fo u n d  in  the 
O k lahom a D ep o sito rs’ G u a ran te e  L aw , w hich  au th o rizes  
the assessm en t an d  co llection  o f  a  ce rta in  per cen tum  
on th e  d a ily  av e ra g e  deposit o f  each an d  every  com -
pany  o rg an ized  u n d e r  th e  law s o f  th e  S ta te  as a  fu n d  
to  p ay  th e  losses caused  dep o sito rs  by  fa ilin g  an d  in -
so lvent banks. S o lven t banks as w ell as in so lven t banks 
w ere  req u ire d  to  p ay  th is  assessm ent. I t  w as a d m itted  
th a t by  th is  law  a p o rtio n  o f  the  so lven t b an k s’ p ro p -
e rty  m ig h t be ta k en  w ith o u t re tu rn  to  pay  deb ts o f  th e  
fa ilin g  an d  in so lv en t ban k s an d  th e re b y  c rea te  a  liab ility  
w ith o u t fau lt, b u t th e  S u p rem e C o u rt o f  O k lahom a, in 
Noble State Bank  v. Haskell, 22 Okla. 38, 97  Pac. 590, 
su sta ined  th e  act. A n d  a f te rw a rd s  th e  S u p rem e C o u rt 
o f th e  U n ite d  S ta tes , in  2 19  U. S. 104, upheld  th e  O kla-
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hom a Suprem e C ourt and  M r. Ju stice  H olm es, in com-
m en ting  upon th is s ta tu te , a t page i i o  sa id :

“In the first place it is established by a series 
of cases that an ulterior public advantage may 
justify a comparatively insignificant taking of 
private property for what, in its immediate pur-
pose, is a private use. (Citing cases). And in 
the next, it would seem that there may be other 
cases beside the every-day one of taxation, in 
which the share of each party in the benefit of 
a scheme of mutual protection is sufficient com-
pensation for the correlative burden that it is 
compelled to assume.”

M any o f the  S ta tes  have law s p ro tec ting  the sheep 
in d u stry  by im posing a ta x  upon dogs, in order to cre-
a te  a fund  fo r  the rem unera tion  o f sheep ow ners for 
losses suffered th ro u g h  the k illing  o f th e ir  sheep by dogs 
and  the ta x  is im posed upon all dog  ow ners w ithout re-
g ard  to  the question w hether th e ir p articu la r dogs are 
responsible fo r  th e  loss o f sheep. S ta tu tes  of this char-
ac ter have been sustained  by th e  S ta te  courts against at-
tacks based on constitu tional g rounds.

Morey v. Brown, 42 N. H. 373.
Tenney, Chairman, v. Lens, 16 Wis. 566.
Longyear v. Buck, 83 Mich. 236.
Cole v. Hall, Collector, 103 III. 30.
Holst v. Rowe, 39 Ohio State, 340.

T h e  W o rk m en ’s C om pensation A ct o f the State of 
W ash in g to n  p rov ided  fo r  a  departm en t to be known as 
the In d u s tria l In su ran ce  D epartm en t, to  consist o f three 
com m issioners to  be appoin ted  by the G overnor, with 
such necessary  deputies, and  appropria ted  out of the 
general funds o f th e .S ta te  trea su ry  the sum  o f one hun-
d red  fifty  thousand  dollars ($150 ,000) to be known as 
th e  “A d m in istra tio n  F u n d ,” ou t o f w hich the  salaries, 
trave ling  and  office expenses o f the D epartm ent should 
be paid, to g e th e r  w ith  all o f th e  expenses o f the admin-
is tra tio n  o f  the  accident fund.
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T h e  contention  aga in st th is  s ta tu te  in the Suprem e 

C ourt o f W ash ing ton , State v. Clausen, supra, and  the 
U nited  S tates Suprem e C ourt, Mountain Timber Com-
pany v. Washington, supra, w as th a t the act created  a 
liability w ithou t fau lt and  th a t it took  the  p ro p erty  of 
one em ployer to  pay the obligations o f an o th e r; never-
theless bo th  the Suprem e C ourt o f th e  S ta te  and  the 
U nited  S ta tes Suprem e C o u rt as well upheld the  statu te .

W e subm it th a t these cases apply to  C hapter 203. 
W orkm en’s C om pensation legislation is valid  and  con-
stitu tional. Public w elfare  dem ands such legislation. 
T he public th e re fo re  is v itally  concerned. E v ery  em -
ployer o r em ployee com ing under Section II . o f the 
orig inal act is benefited e ither d irectly  or ind irectly  
thereby. W e a re  n o t concerned in the degree. I t  is 
enough if  the re  is a  benefit.

T he fund  provided fo r under C hapter 203 is no t to  
be used for. genera l governm en tal purposes bu t fo r the 
exclusive purposes o f w orkm en’s com pensation and  the 
paym ents requ ired  under C hapter 203 d irectly  rela te to  
w orkm en’s com pensation, and  n o th in g  else. A nd  even 
if th e  paym ent be a  ta k in g  o f p rivate  p roperty  fo r pub-
lic use, th a t paym ent is insignificant and  justified  w hen 
com pared w ith  the public advan tage  to  be gained  by 
the success o f the w hole schem e o f W o rk m en ’s Com -
pensation. A ll em ployers em ploying  em ployees w ith -
out dependents under Section I I  share  m utually  in the 
benefits o f  th a t schem e and  are  thereby  com pensated for 
the b u rden  they  are  requ ired  to  assum e, especially w hen 
tha t bu rden  is a con tribu tion  to th e  genera l good  o f the 
scheme and  is m uch less th an  the burden  o ther em ploy-
ers u n d er Section I I  a re  requ ired  to  assum e.
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IX.

T h e  P a y m e n t  U n d e r  C h a p t e r  203 Is  N o t  C o m -

p u l s o r y  B u t  E l e c t i v e .

A ctu a lly  th e  p ay m en t req u ired  u n d er C hapter 203 is 
n o t com pu lso ry  b u t elective. T h a t  is, the em ployer may 
avail h im se lf o f  the  p rov is io n s  o f  the orig inal act and 
th u s  escape the  paym ent. T h e  defendants-appellees 
deny  th e  r ig h t o f th e  L eg is la tu re  to  im pose any burden 
upon  th e  em ployer w hich d id  n o t ex ist a t the inception of 
the  co n trac t, an d  they  cited  in  su p p o rt thereo f the case 
o f  Ball v. Trustees, 71 N . J. L . 64.

W e  subm it th a t th a t case is d istingu ishab le  from  this 
s itu a tio n  because th e re  th e  co n trac t betw een the parties 
w as una lte rab le . T h e re  w as n o  opportun ity  fo r either 
p a r ty  to  escape w hen th e  con trac t was once made. 
H e re , th e  c o n tra c t betw een  th e  parties  is only binding 
so lo n g  as n e ith e r p a r ty  serves notice, as prescribed by 
th e  s ta tu te , th a t  S ec tion  2 is n o t to  apply, and  thus re-
lieves h im se lf o f  th e  co n trac t. Indeed, the L eg islatu re  
m ig h t increase  th e  schedule o f  paym ents u n d er Section 
2  a f te r  th e  co n tra c t h ad  been m ade, as they  have here-
to fo re  done, an d  unless the  notice prescribed  by the 
s ta tu te  w ere  g iven  by e ith er p a rty  the em ployer would 
be bound  thereby . S exton  v. Newark District Tele-
graph Co., 84  N . J. L . 85.

I t  seem s to  us, th e re fo re , th a t th e  liab ility  im posed  

by th is  s ta tu te  is in  the  sam e ca tego ry  as the increase 

in  th e  schedule o f  p ay m en ts  u n d er Section 2.. Both 
a re  bu rd en s im posed  a f te r  the con trac t is m ade, and 
bo th  a re  su b jec t to  th e  g iv in g  o f  the notice prescribed 
in S ection  2, an d  bo th  m ay  be escaped fro m  by refu sing  
to  accept th e  p rov isions o f Section  2 of the  W o r k m e n ’s 

C om pensation  A ct.
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X .

St a t u t e s  Simil a r  To  Ch a pt e r  203 Ha v e  Be e n  
En a c t e d  In  Ot h e r  St a t e s .

California.

C h ap te r 182, S ession  L aw s o f 1919, p. 273, p rov ides 
th a t every  em ployer em p loy ing  em ployees w ith o u t de-
pendents, in  th e  case o f  d ea th , shall pay  in to  th e  T re a s -
u ry  o f  the  S ta te  o f  C a lifo rn ia  th e  sum  o f three hundred 
and fifty dollars, w hich  fu n d  m a y  be u sed  fo r  th e  p ro -
m otion  o f  vocational re -ed u ca tio n  a n d  reh ab ilita tio n  o f  
persons d isab led  in  in d u s try  in  the  S ta te .

Idaho.

C h ap te r 81, S ession  L aw s o f  1917, p. 259, p rov ides 
in case th e re  a re  no dependen ts  o f  the  deceased em ployee 
the em ployer shall pay  in to  th e  S ta te  T re a su ry , to  be 
deposited  in  th e  in d u s tria l ad m in is tra tio n  fu n d , th e  sum  
of one thousand dollars, a n d  fu r th e r  p rov ides :

“ A ll expense  in cu rred  by the  b o a rd  ( th e  I n -
d u s tr ia l A cciden t B o a rd )  * * * inc lu d in g  the  
ac tua l an d  necessary  tra v e lin g  an d  o th e r  ex -
penses o f  the  m em bers th e re o f , its officers an d  
em ployees, in cu rred  w hile on th e  business o f  th e  
b o ard , e ith e r w ith in  o r  w ith o u t th e  S ta te , shall, 
un less o th e rw ise  p ro v id ed  * * * be p a id  from  
th e  in d u s tr ia l a d m in is tra tio n  fu n d .”

Massachusetts.
C h ap te r 272, Session  L aw s o f  1919, p. 216, p rov ides 

th a t th e  in su ran ce  com pany  in su rin g  th e  liab ility  o f  th e  
em ployer em p loy ing  em ployees w ith  n o  dependen ts, in 
case o f  dea th , shall pay  in to  th e  tre a su ry  o f  th e  com m on-
w ealth  th e  sum  o f  one hundred dollars, w hich  paym en ts  
shall co n s titu te  a  special fu n d  o f  w hich  the  tre a su re r  a n d
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rece iver shall be th e  g en e ra l cu stod ian , and  the paym ents 
th e re fro m  shall be m a d e  upo n  th e  w ritte n  o rder of the 
in d u s tr ia l acc iden t b o a rd  to  em ployees receiving certain 
successive in ju rie s  in  o th e r  industries .

Minnesota.

C h ap te r  358, Session  L aw s o f  1919, p. 382, provides 
th a t  every  em ployer shall pay  to  th e  S ta te  T reasu rer 
fo r  ev e ry  case o f  in ju ry  o ccu rrin g  in his employ and 
cau s in g  d ea th , w here  th e re  a re  n o  persons entitled to  
com pensation , th e  sum  o f  one hundred dollars; the 
S ta te  T re a su re r  shall be th e  cu sto d ian  o f th is special 
fu n d  an d  th e  c o u rt h av in g  ju risd ic tio n  o f the com pensa-
tion  se ttlem en t shall d irec t th e  d is tr ib u tio n  thereof.

New York.

C h ap te r 622, Session  L aw s o f  1916, requires the in-
su ran ce  c a rr ie r  to  pay  to  th e  S ta te  T re a su re r  fo r  every 
case o f  in ju ry  cau s in g  d ea th , in w hich  th e re  a re  no  per-
sons en titled  to  com pensation , th e  sum  o f one hundred 
dollars; th e  S ta te  T re a su re r  shall be the  custodian  of 
th is  special fund , w hich  shall be used to  provide for 
to ta l d isab ility  cases re su ltin g  fro m  successive injuries.

Utah.

C h ap te r 100, Session  L aw s o f  1917, p. 316, creates a 
fu n d  to  be k n o w n  as th e  “ S ta te  In su ran ce  F u n d ,” and 
p rov ides th a t  if  th e re  be n o  dependents th e  em ployer or 
in su ran ce  c a rr ie r  shall pay  in to  th e  S ta te  Insurance 
F u n d  th e  sum  o f  seven hundred and fifty dollars, unless 
th e  em ployer is in su red  in  th e  S ta te  In su ran ce  Fund, 
an d  th is  fu n d  is d isbu rsed  by  the  in d u stria l com m ission 
as p ro v id ed  in  th e  act.

So fa r  as w e h av e  been  able to  le a rn  th e  above s ta t-
u tes a re  b e in g  com plied  w ith  in th e  vario u s  S ta tes  w ith -
o u t question , excep t th e  C a lifo rn ia  s ta tu te , w hich is 
now  b e in g  tested , an d  a lso  th e  N ew  Y o rk  sta tu te , which

ê
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was a ttack ed  an d  upheld  in  Bdsall v. Bdsall, 179 App.  
Div. ( Suprem e C t .)  481.

W e  th e re fo re  subm it th a t fo r  th e  reaso n s  advanced  
C hap te r 203 should  be su sta in ed  an d  upheld. 

R esp ec tfu lly  subm itted ,
G R O V E R  C. R IC H M A N ,

Second  A ss is ta n t A tto rn ey -G en era l, 
T H O M A S  F . M c C R A N ,

A tto rn ey -G en era l. 
Counsel fo r  Plaintiff-Appellant.
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written notice from either party to the other, an 
express statement in writing that the provisions 
of Section II of the Workmen’s Compensation Act 
of 1911 and the amendments and supplements 
thereto, were not intended to apply. On September 
26, 1918, Netschert died as a result of an accident 
arising out of and in the course of his employment. 
Notice of his death as a result of an injury received 
while in the defendants-appellees’ employ, directed 
to his dependents, was published in the Newark 
Evening News on the 11th day of October, .1918, 
and continued therein on October 18th and 21st, 
and on November 1, 1918. No dependants of Nets-
chert have appeared or made any claim for com-
pensation or damage on account of his death and 
so far as any of the parties to this suit are aware 
he left no dependents.

The defendants-appellees defended the suit in 
the Supreme Court upon the ground that the above 
mentioned act is unconstitutional and void and con-
fers upon the plaintiff-appellant no right to collect 
the sum claimed. The Supreme Court sustained 
the position taken by defendants-appellees and gave 
judgment in their favor. Their opinion appears on 
pages 16-20 of the Case. Defendants-appellees sub-
mit that the judgment of the Supreme Court should 
be affirmed for the following reasons:
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I.

The Statute is in violation of the 
Fourteenth Amendment of the Consti-
tution of the United States.

Undeniably, in a broad sense, the statute in ques-
tion attempts to take the property of a citizen for 
a public use. It is, however, obvious that there is 
no attempt to exercise the right of eminent domain. 
It is equally obvious that the payment required to 
be made is not by way of fine or penalty. The law 
involves no idea of punishment. Its purpose is not 
in any way to prevent the employment of those 
who have no dependents, but, as expressed in the 
act, its sole purpose is to raise money to be used 
by the Commissioner of Labor exclusively for the 
purposes and needs of the Workmen’s Compensa-
tion Bureau created by Chap. 149 of the laws of 
1918 (p. 429) . The statute in so many words 
provides “ that such moneys shall be considered to 
be hereby appropriated for such use only” .

In order to accomplish the declared purpose of 
the act without violating the Fourteenth Amend-
ment, we submit that the state is obliged to justify 
its action under either the police or taxing power, 
or else maintain that it has the right to enforce 
from employers who may choose to operate under 
Section II of the Compensation Act, an agreement 
to pay $400 to the state whenever one of their em-
ployees meets with death as a result of an accident 
arising out of and in the course of his employment, 
and leaves no dependents.

It will be observed that the exaction is laid not 
upon those employers who operate under Section 
II of the Workmen’s Compensation Act; not upon 
the employers who operate under Section II of the 
Compensation Act and whose employees are injured 
as a result of accidents arising out of and in the



course of their employment; not upon those em-
ployers who operate under Section II of the Com-
pensation Act and whose employees meet death as 
a result of an accident prising out of and in the 
course of their employment, but only upon those 
employers of the last-mentioned class whose em-
ployees leave no dependents. This very restricted 
class of employers determined by mere chance 
alone are required to pay to the state a special tax 
for the maintenance of the Compensation Bureau. 
No other employer operating under Section II is 
required to pay one cent for such purpose.

We submit that whether attempted to be justified 
under the police power, the taxing power or upon 
the general theory of contract, the characteristics 
used to designate the objects upon which the bur-
den is cast bear no reasonable relation to the ex-
pressed legislative purpose of raising revenue for 
the maintenance of the Compensation Bureau, and 
consequently it is but an arbitrary imposition or 
exaction without any constitutional basis of justi-
fication. In both theory and fact the statute denies 
to those employers from whom the exaction is made 
the equal protection of the laws; it abridges their 
immunities and privileges as citizens of the United 
States; it deprives them of liberty and property 
without due process of law in violation of the 
Fourteenth Amendment.

As was said in Connolly v. Union Sewer Pipe 
Co., 184 U. S. 540, at 559:

‘ ‘The Fourteenth Amendment, in declaring 
that no State ‘shall deprive any person of life, 
liberty on property, without due process of 
law, nor deny to any person within its juris-
diction the equal protection of the laws’, un-
doubtedly intended not only that there should 
be no arbitrary deprivation of life or liberty, 
or arbitrary spoliation of property, but that 
equal protection and security should be given 
to all under like circumstances in the enjoy-



5

merit of their personal and civil righ ts; that 
all persons should be equally entitled to pur-
sue their happiness and acquire and enjoy 
property; that they should have like access to 
the courts of the country for the protection  
of their persons and property, the prevention 
and redress of wrongs, and the enforcement of
contracts; that no .impediment should be in-
terposed to the pursuits of any one except as 
applied to the same pursuits by others under 
like circum stances; that no greater burdens 
should be laid upon one than are laid upon 
others in the same calling and condition, and 
that in the administration of crim inal justice  
no different or higher punishment should be 
imposed upon one than such as is prescribed 
to all for like offenses. Barbier v. Connolly, 
113 U. S. 27, 31. This language was cited with 
approval in Yick Wo v. Hopkins, 118 U . S. 
356, 369, in which it was also said that ‘the 
equal protection of the laws is a pledge of the 
protection of equal law s’ . In  Hayes v. Mis-
souri, 120 IT. S. 68, 71, we said that the Four-
teenth Am endm ent required that all persons 
subject to legislation lim ited as to the objects 
to which it is directed, or by the territory 
within which it is to operate ‘shall be treated  
alike, under like circumstances and consid-
erations, both in the privileges conferred, and 
in the lim itations imposed’. * * * ‘N o  duty 
rests more im peratively upon the courts than 
the enforcement of those constitutional pro-
visions intended to secure that equality o f  
rights which is the foundation of free gov-
ernment. * * * It  is apparent that the mere 
fact of classification is not sufficient to relieve
a statute from the reach of the equality clause 
of the Fourteenth Amendment, and that in 
all cases it m ust appear not only that a classi-
fication has been made, but also that it is one 
based upon some reasonable ground— some dif-
ference which bears a ju st and proper relation  
to the attempted classification— and is not a 
mere arbitrary selection.’ Culf, Colorado and 
Santa Fe Railway v, Ellis, 165 U. S. 150, 155, 
159, 160, 165.”
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a. The statute is not a valid exercise of the police 
power.

The police power fundam entally being the power 
to regulate, it follows, and the authorities uni-
form ly hold that all exactions made by virtue 
thereof m ust be incidental to the attempted regula-
tion. It  is equally settled that i f  it be exercised in 
respect to a limited class, in order not to infringe 

v the inhibition of the Fourteenth Amendment the
objects of the class m ust be distinguishable from 
others by characteristics which bear a reasonable 
and just relation to the legislative purpose. The 
regulation m ust treat all in the same or similar 
circumstances alike, both in the privileges con-
ferred and in the lim itations or burdens imposed. 
The present statute does not meet this test.

In  the first place it expressly provides that noth-
ing contained therein shall apply to any employer 
who shall not have accepted by agreement, either 
express or implied, the provisions of Section II  of 
the W orkm en’s Compensation Act.

In the second place it provides that the exaction 
made shall be “ exclusively used” for the purposes 
and needs of the W orkm en ’s Compensation Bureau, 
and that “ such moneys shall be considered to be 
hereby appropriated for such use only” .

The W orkm en’s Compensation Bureau is com-
posed of the Commissioner of Labor, three deputy 
commissioners of compensation, and such referees 
and other employees as may in the judgment of the 
Commissioner of Labor be necessary. I t  is given 
“ exclusive original jurisdiction of all claims of in-
jured employees or their dependents for compensa-
tion arising under the W orkm en’s Compensation 
A c t” .

It  appears, therefore, by reference to the class 
upon which the possible liability to the exaction is 
imposed, as well as by reference to the purposes for 
which the money is to be used, that the class at-
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tempted to be regulated (if  it can be said that the 
statute attempts to regulate at a ll) consists o f those 
employers who choose to operate under Section I I  
of the W orkm en’s Compensation A ct. The exac-
tion, however, is not imposed on all the members of 
this class, but only on a certain few, determined 
by the mere circumstance that such of their em-
ployees as may be fatally  injured may die leaving 
no dependents. Clearly, this is not treating all of 
the members of the class to which the regulation  
applies alike, either in respect to the privileges con-
ferred or the burdens imposed.

I f  it be said that the statute does treat alike all 
those employers whose employees are fatally  in-
jured and die without dependents, then it m ay be 
answered that such employers do not and cannot 
be said to constitute a class the peculiar character-
istics of which bear any reasonable or just rela-
tion to the purpose of the law.

A s already stated, the function of the Bureau  
for the maintenance of which the exaction is made 
is to hear, settle and determine a ll controversies 
which may arise between employers and in jured-  
employees or their dependents under Section I I  of 
the W orkm en’s Compensation A ct. Obviously these 
controversies are as sure to arise in cases where 
the injury is not fatal as where it is fatal, and yet 
no employer whose employee is so injured is re-
quired to contribute. Likewise, there is at least 
equal necessity for the Bureau where the accidents 
are fatal and the employees leave dependents as in 
cases where the accident is fatal and the employees 
leave no dependents, yet none of those employers 
whose employees meet with accidents that are fatal 
and leave dependents, are required to contribute. 
In fine, the exaction is not made at all from those 
wrhose situation is most likely to cause litigation  
before the Commissioner and consequent expense 
on the Bureau, but only upon those the least likely  
to be brought before it.
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The amount bears no relation to the expense to 
which those on which it is imposed might burden 
the Bureau. I t  is an exaction arbitrarily fixed 
both in respect to the amount and the class selected 
to bear the burden. Its imposition rests upon mere 
chance.

In the case of Gulf, Colorado & Santa Fe Ry. Co. 
v. Ellis, 165 U. S. 151, the court said :

“ The State may not say that all white men 
shall be subjected to the payment of the at-
torney’s fees of parties successfully suing them 
and all black men not. It may not say that all 
men beyond a certain age shall be alone thus 
subjected, or all men possessed of a certain 
wealth. These are distinctions which do not 
furnish any proper basis for the attempted 
classification. That m ust always rest upon 
some difference which bears a reasonable and 
just relation to the act in respect to which the 
classification is proposed, and can never be 
made arbitrarily and without any such basis.”

In passing, it also should be observed that the 
statute under consideration is neither an amend-
ment nor a supplement to the W orkm en’s Compen-
sation A ct. It  is a distinct act, the object of which, 
as indicated by its title, is to provide for the pay-
ment to the state o f the exaction of a fixed amount 
for the maintenance of the Compensation Bureau. 
It  neither confers nor attempts to regulate any 
privilege. It  follow s, therefore, that as an involun-
tary contribution by the employer, the exaction 
cannot be justified as an exercise of the police power 
b u t m ust be sustained, if at all, as a valid exercise 
of the taxing power.

The Attorney General apparently concedes the 
necessity for showing a reasonable and just relation 
between the purposes of the act and the persons 
upon whom its burden is imposed as is shown by 
the cases cited in his brief.

Under Point V I I  of his brief he attempts to
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show that such a relationship exists because, as he 
says, the burden of supporting the Bureau is im -
posed upon employers who, had their employees left 
dependents, would have incurred by reason of that 
fact a greater expense. Assum ing this to be the 
fact, it affords no support for the act.

The purpose of the act is to  raise money for the 
support of the Bureau. The principal work of the 
Bureau is the determination of controversies be-
tween employers and their injured employees or 
dependents of deceased employees..

A ssum ing that the general public m ay be relieved 
of the support of the Bureau and the burden of 
such support imposed upon a  class, it is plain that 
this can only be done by placing the burden upon 
the class which is served by the Bureau.

In  Charlotte, etc., Ry. Co. v. Gibbes, 142 U. S. 
386, cited under Point V I I I  of the Attorney G en-
eral’s brief, the U nited States Supreme Court, in 
sustaining an act of the State of South Carolina, 
which imposed upon railroad corporations the bur-
den of paying the expense of m aintaining the State  
Railroad Commission, sa id :

“ A ll railroad corporations in the State are 
treated alike in this respect. The necessity of 
supervision extends to them all, and for*that 
super-vision the like proportional charge is 
made against all. * * * The rule of equality 
is not invaded where all corporations of the 
same kind are subjected to like charges for 
sim ilar services, though no charge at all is 
made against other corporations. There is no 
charge where there is no service rendered.”

The attempted classification ignores this prin-
ciple and seeks to place the burden of the support 
of the Bureau upon the employers who, because of 
the happening of fortuitous circumstances, have no 
liability to the dependents of a deceased employee 
and this in spite of the fact that the very circum -
stances which subject such employers to  the opera-
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•tion of the act, a t the same tim e decrease the bur-
dens of the Bureau and relieve it  of rendering any 
service to the employer in the matter.

W e  subm it th at the amount of the obligation in-
curred by the employer to others than the state by 
reason of the death o f an employee affords no basis 
for classification for the purpose of raising a  fund 
to support a state agency, and that this is particu-
larly true in view of the fact that under the 
attempted classification the expense of the Bureau 
is imposed upon those who have no need for its 
services. It  would be as logical to impose this 
expense solely upon employers whose employees 
have no accidents and who, therefore, incur no 
expense under the act and have no occasion for 
the services of the Bureau.

Furtherm ore, the argument made by the Attor-
ney General is not true in fact for it w ill be seen 
from an exam ination of the latter part of Section 
12 of the W orkm en’s Compensation A ct ( Supp. to 
Comp. Stat., p. 1645) that the death of an em-
ployee as the result of an accident arising out of 
and in the course o f his employment m ay or may 
not impose upon the employer an obligation equal 
to or in excess of $400. W hether it does or not is 
dependent entirely upon the length o f time that the 
dependents survive the deceased employee or con-
tinue to be dependents within the statutory defini-
tion. \

The A ttorney General further insists that a pay-
ment made under the act in question is not made 
by the employer but by his insurance carrier. This 
claim is based upon Chapter 178 P. L. 1917, p. 522, 
which provides for compulsory Insurance of lia-
bility under the W orkm en’s Compensation Act of 
1911. The A ttorney General, however, ignores the 
fact that the act above mentioned does not provide 
for a scheme of insurance which is compulsory in 
all cases, and that under Section 3 of that act any
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employer, upon satisfying the Commissioner of 
Banking and Insurance of his financial ability, may 
be exempted from the operation of the act. In the 
case of an employer so exempted the burden of 
supporting the Bureau would actually fall upon 
him and not upon any insurance company. F u r-
thermore, the burden is imposed by the act upon 
the employer, not upon the insurance carrier, and 
so far as the validity of the act is concerned^ it is 
entirely im material whether the employer is or is 
not protected by insurance.

The cases cited under Point V I I I  of the brief 
of the Attorney General as affording examples of 
valid statutes creating liability without fault, are 
not in point. Exempt Firemen’s Fund v. Roome, 29  
H un (N . Y . ) , 3 9 1 ; Firemen’s Benevolent Ass’n v. 
Lounsbury, 21 111. 511, and Wisconsin Fire De-
partment v. Helfenstein, 16 W is. 136, involved only 
the right of the legislature to impose a license fee, 
graduated on the amount of business done, on all 
agents of all foreign insurance companies doing bus-
iness within the state.

In  State v. Cassidy, 22 Minn. 312, the Supreme 
Court of Minnesota sustained an act which pro-
vided for the payment of a license fee of $10. per 
year by all sellers of intoxicating liquors.

People, etc., Co. v. Squire, 145 U. S. 175, rests 
upon the same principle as Charlotte, etc., Ry. Co. 
v. Gibbes, above referred to.

In Noble State Bank v. Haskell, 219 U. S. 104, 
the court sustained an act imposing an occupation 
tax upon all state banks and devoting the proceeds 
of such tax to a specified purpose. The tax imposed 
by the act was based upon the average daily de-
posits of each bank. There is nothing in the case 
which has any application to the question here 
under consideration.

The A ttorney General refers to the fact that leg-
islation sim ilar to the act under consideration has 
been passed by several other states and citesi Edsall
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v. Edsall, 179 A pp. Div. (iSup. Ct. N . Y .)  181, as 
sustaining such an act. A ll  that the Supreme 

^ Court o f  N ew  Y ork  determined in the case last
cited, however, was that the act there under consid- 

. eration did not violate the peculiar constitutional 
provision of the State o f New York conferring 
power upon the legislature to adopt Workmen’s 
Compensation Acts. The question as to the effect 
of the Fourteenth Am endm ent of the Federal Con-
stitution upon the act was not raised by counsel 
or considered by the Court. The recent enactment 
of sim ilar acts* in other states is, we believe, of no 
importance whatever except as illustrating both the 
dangerous tendency to avoid constitutional restric-
tions and the necessity for enforcing the Fourteenth 
Am endm ent in order that fundamental rights may 
be preserved.

b. The statute is not a valid exercise of the taxing 
power.

The Supreme Court decided that the act was an 
attempted exercise of the taxing power and as such 
violated both the Federal and State Constitutions. 
Mr. Justice Parker, speaking for the court, said:

“ B ut looking at the m atter in  its purely legal 
aspect we are clear that it is an attempted 
exercise of the power o f taxation which runs 
counter to our constitutional system, both 
national and State, and that it cannot be sup-
ported on that theory or on any other that 
has been suggested.”

N otw ithstanding this the state has made no effort 
either to show that the act is not a taxing act or to 
support it as a valid exercise of the taking power.

It is apparent that the exaction imposed by the 
statute cannot be Considered as a property tax, as 
no property is involved. It is equally clear that it 
is not a poll or per capita tax. I f  a tax at all it
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must be in the nature of an occupation or privilege 
tax.

Although the act provides that nothing therein 
contained “ shall apply to any employer who shajl 
not have accepted by agreement, either express or 
implied, the provisions o f Section I I  of” the W ork -
men’s Compensation A ct, it is perfectly obvious that 
those upon whom the exaction is actually imposed 
are only those employers who operate under Section 
I I  and whose employees receive fatal injury in the 
course of their em ploym ent and. die without de-
pendents.

B u t whether the class be all those who choose 
to operate under Section I I  of the Compensation  
A ct, or those who operate under that section and 
employ servants who may die without dependents, 
makes no difference, for in either event the exac-
tion considered as a tax is equally invalid. I f  the 
class be those who operate under Section I I  o f the 
Compensation A ct, all members o f that class are 
not subjected to the burden. On the other hand, if 
the class consists of those whose employees shall 
leave no dependents at the moment of their death 
as a result of an injury received in the course of 
their employment, then the class possesses no char-
acteristics sufficiently distinctive to make it a class 
for separate taxation.

In ¡Southern Ry. Co. v. Green, 216 U . S. 400, the 
court, declaring that arbitrary selection cannot be 
justified by calling it classification in the absence 
of real distinction on a substantial basis, expressly 
held that a classification for taxation dividing cor-
porations doing exactly the same business with the 
same kind of property, into foreign and domestic is 
arbitrary and a denial o f equal protection of the 
laws. The court sa id :

“ W h ile  reasonable classification is permitted, 
without doing violence to the equal protection  
of the laws, such classification m ust be based
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upon som e real and substantial distinction, 
tearing a reasonable and just relation to the 
things in respect to  which such classification 
is imposed ; and classification cannot be arbi- 
trarily made without any substantial basis. 
A rbitrary selection, it has been said, cannot 
be justified by calling it classification. Gulf, 
Colorado & Santa Fe Ry. v. Ellis, 4:65 U. S. 
150, 155, 1 6 5 ; Cotting v. Kansas City Stock 
Yards Co., 183 U. S. 7 9 ; Cmnolly v. Union 
Sewer Pipe Co., 184 U . S. 540, 559.

“ It  is averred in the complaint, and must 
be taken as admitted, tha't there are other cor-
porations o f a domestic character in Alabama 
carrying on the railroad business in precisely 
the same way as the plaintiff. I t  would be a 
fanciful distinction to say that there is any 
real difference in the burden imposed because 
the one is taxed for the privilege of a foreign 
corporation to do business in the State and 
other for the right to be a corporation. The 
fact is that both corporations do the same 
business, in character and kind, and under the 
statute m  question a foreign corporation may 
be taxed m any thousands o f dollars for the 
privilege o f doing, within the State, exactly the 
same business as the domestic corporation is 
permitted to do by a tax upon its privilege, 
am ounting to only a  few hundred dollars. W e  
hold, therefore, that to tax the foreign corpo-
ration for carrying on business under the cir-
cumstances shown, by a different and much 
more onerous rule than is used in taxing do-
mestic corporations for the same privilege, is 
a denial o f the equal protection of the laws, and 
the plaintiff being in position to invoke the 
protection of the Fourteenth Amendment, that 
such attempted taxation under a statute of the 
State, does violence to the Federal Constitu-
tion.”

Clearly, in the present case there is no peculiar 
difference between an employer whose employee 
happens to be without dependents at the moment of 
death and an employer whose employee may have
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dependents at the moment of death, which bears any 
reasonable relation to the purpose of raising rev-
enues. N o  sound reason can be assigned for claim -
ing that the one may employ labor under the con-
ditions imposed by Section I I  of the Compensation  
A ct without any exaction by the State by way of 
tax, and that the other cannot do so except upon  
condition that he pays a tax. The tax has no 
special relation to any privilege conferred by Sec-
tion I I  of the act upon the employers particularly  
affected. It depends absolutely upon the most for- 
tuitious circumstance. It  absolutely imposes upon 
those whose employees have no dependents at the 
time of death burdens which are not laid upon those 
engaged in the same business under like circum- 
stances. Such is not classification at all, but mere 
division of the same class or subject of taxation. 
It is discrimination pure and simple.

The Supreme Court in its opinion in the case at 
bar, speaking of this classification said :

“ The real question is whether the State can, 
in viewT of the 14th Am endm ent to the Federal 
Constitution, constitutionally tax as a class 
all employers who employ workmen having no 
dependents who would be entitled to compen-
sation in case of fatal accident. Such a tax  
has m anifestly no relation to the police pow er; 
it is plainly not a property tax, and when we 
consider that it is restricted not merely to 
employers generally who have in their employ  
workmen with no dependents entitled to claim, 
but employers of that character who are within  
Section I I  of the Compensation A ct, we reach 
a tenuity of classification that seems to us to 
deprive the class of any logical validity and of 
all substantial basis. Southern Railway Com-
pany v. Green, 216 U . S. 400.”

c. The statute cannot he sustained upon the 
theory of contract.

The theory of contract or acceptance by im plica-
tion of obligations imposed by statute which other-
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wise the legislature would have no right to impose 
is a pleasing one to those legislators who desire to 
avoid constitutional restrictions. It  is, however, 
one of the most dangerous doctrines possible, and 
while perfectly sound within, proper limitations, 
unless kept within proper bounds, may be used 
to invade the most fundam ental rights of free men. 
The statute in question aptly illustrates this 
danger.

The state here attem pts to collect from the de- 
fendants-appellees the sum of $400 which we think 
we have demonstrated as an involuntary contribu-
tion it would have no right to impose. It attempts 
to ju stify  this demand upon the theory that defend- 
ants-appellees have im pliedly consented to the ex-
action and are under a contractual obligation to 
make the payment. It  bases its contention upon 
that provision of the law which declares that “the 
acceptance of said Section I I  (of the Workmen’s 
Compensation A c t) or the continuance thereunder 
after the taking effect of this act shall be deemed 
an acceptance of all the provisions of this section” .

. A s  an authority for the proposition, they rely 
solely upon the case of Sexton v. Newark Dist. Tel. 
Co., 84 N . J. L. 8 5 ; affirmed 86 N . J. L., p. 701, 
wherein the court held that the legislature had the 
right to provide that upon the failure of an em-
ployer or employee to give a prescribed notice, it 
should be conclusively presumed that both had 
agreed to be bound by Section I I  of the Workmen’s 
Compensation A ct and entitled to the benefits and 
subject to the liabilities imposed thereby.

In that case, however, the State had created and 
given to the employer and employee the right to 
make a contract of service different from anything 
that had theretofore been permitted. The employer 
was given the opportunity to lim it his liability to 
the extent specified in the act in consideration of his 
agreement to assume the burdens imposed thereby.
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It was provided that only those who accepted it 
should be entitled to the benefits, and all those who 
accepted it should be liable to the burdens.

Here, however, the situation is entirely different. 
The statute in question grants no privilege which 
the individual employer did not have before its 
passage. It is neither an amendment nor a supple-
ment to the W orkm en’s Compensation Law ; it is 
complete in itse lf; its purpose as expressed in its  
title, is single and bears no relation to the con-
tractual relations between employer and em ployee; 
it neither increases nor decreases the obligation of 
the employer to the employee, nor the employee to 
the employer. Its sole function is to  impose a  tax  
for the purpose of providing revenue for the state, 
and, as already shown, exacts that tax only from  
those members of the class to which it refers whose 
employees shall have no dependents at the moment 
of death.

Surely the state could not say that those em-
ployers who shall employ white men shall be free to 
do so without any exaction, but those employers 
who employ black men shall be held to have agreed 
to pay $400 to the state. The state could not do 
such a thing under the police power or the power 
of taxation, and we submit that it cannot do it by 
framing the statute in the terms of contract. The 
reason is plain. There would be no valid considera-
tion for the contract attempted to be created by 
implication.

The principle is illustrated by the case of Ball v. 
Trustees, 71 *N. J. L. 64. B y the act of 1896 (P . L., 
p. 58) the legislature authorized the creation of a 
teachers’ retirement fund, under the provisions of 
which, upon contributing to the fund in the m an-
ner prescribed by the act, a teacher became entitled  
to certain benefits upon becoming incapacitated or 
upon retirement after a lim ited number of years of 
service. The act authorized the board of education
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of each m unicipality to reserve monthly and pay 
over to the state treasurer one per cent, of the sala-
ries paid to teachers who elect to come under the 
provisions of the act. In  1899 (P . L., p. 475) the 
legislature made the retirement of a teacher de-
pendent upon the approval of the board of trustees 
of the fund. It  further provided that any teacher 
“ shall be deemed to have accepted the provisions of 
this act by receiving any sum of money as salary 
from  which there shall have been made a deduction 
under the provisions of the act of 1896” . The court 
held that no such contract could be enforced b y  the 
legislature. In speaking of the section of the stat-
ute providing for implied assent to the act of 1899, 
the court sa id :

“ The difficulty with this provision is that 
the plaintiff was already bound to submit to 
the same deduction under the act of 1896, and 
she must either submit to the deduction or 
break her contract. She had no other choice, 
and her continued subm itting to the deduc-
tion evinced only her determination to per-
form her contract; the performance of that 
contract could not, by legislative enactment, 
be transm uted into an assent to a new and 
different contract. For such new contract a 

. consideration is lacking.”

In other words, from the doing of a thing which 
the individual has a pre-existing constitutional 
right to do, the legislature cannot im ply an agree-
ment to assume an obligation expressed in a stat-
ute which the legislature w ould have no right to 
impose except by consent of the person or persons 
affected.

It  may be argued that while the legislature can-
not upon the theory of im plied consent impose a 
condition upon my constitutional right to employ 
black men, I have no constitutional right to employ 
any one upon the conditions permitted by Section 
I I  of the Compensation A ct, and consequently in
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granting the new right the legislature can impose 
what conditions it sees fit. The answer to this, 
however, is equally obvious. W h ile  the legislature 
may, in granting the benefits incident to operating 
under Section I I  of the W orkm en’s Compensation  
A ct, impose such conditions as it m ay see fit, it 
cannot say that only those who employ white men 
shall be entitled to operate under Section I I  of the 
act, while no one who employs black men shall be 
permitted so to do, unless he shall agree to pay 
$400 to the state. Such a statute would obviously 
discriminate against the black men’s right to em-
ployment and the correlative right of the master 
to employ black men upon the same terms as white 
men. In  other words, it would make the employ-
ment o f black men, whom every one has the con-
stitutional right to employ upon the same terms as 
they employ white men, a consideration for the 
new obligation to pay the state $400 which ex-
action the state would have no right to impose, ex-
cept upon consent of those affected. In  making a 
grant of new privileges for a consideration the 
State m ust make the same offer to all its citizens 
equally entitled. It cannot as a consideration for 
the offer demand from seme members of the class 
a liability which it does not exact from all mem-
bers of the same class unless the peculiar character 
of those from whom the .exaction*is made bears 
some reasonable) and just relation to the purposes 
of the legislation. The difference in color would 
bear no reasonable relation to the purposes of the 
act, to wit, the raising of revenue. In  no sense 
could it be said that it is a characteristic suffi-
ciently distinctive to reasonably call for separate 
legislation in regard to taxation. The discrimina-
tion would be arbitrary and unreasonable. Such a 
statute would be special legislation of the worst 
sort.
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A s was said in Long Brunch v. Sloane, 49 N.
J. L. 356, 3 6 2 :

“F or the purposes of this case it is sufficient 
to say that a determination whether or not a 
given law  is general will proceed from a con-
sideration both of the purpose of the act and 
the objects on which it is intended to operate. 
I f  these objects are distinguished from others 
by characteristics evincing a peculiar relation 
to the legislative purpose, and showing the 
legislation to be reasonably appropriate to 
the form er and inappropriate to the latter, the 
objects will be considered, as. respects such 
legislation, to be a class by themselves, and 
legislation affecting such a class to be general. 
B ut if the characteristics used to distinguish 
the objects to which the legislation applies 
from others are not germane to the legislative 
purpose, or do not indicate some reasonable 
appropriateness in its application, or if objects 
with sim ilar characteristics and like relation 
to the legislative purpose have been excluded 
from the operation of the law, then the classi-
fication would be incomplete and faulty, and 
the legislation not general, but local or spe-
cial.”  .

So here, the legislature having permitted the em-
ployment of men upon the conditions imposed by 
Section I I  of the W orkm en’s  Compensation Act, 
cannot impose upon the m aster’s right to employ 
men without dependents an agreement to pay $400 
to the state for the reason that the mere accident 
of dependents at the moment of death is not a dis-
tinction which furnishes any proper basis for the 
attempted classification. That must always rest 
upon some difference which bears a reasonable and 
ju st relation to the act in respect to which the 
classification is proposed and can never be made 
arbitrarily and without any such basis. Gulf, etc., 
Go. v. Ellis, 165 U . S. 151, 155.

In Truex v. Raich, 239 U, S, 33, the Supreme
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Court in passing upon a statute of Arizona by 
which it was provided that every employer who 
employs more than five workmen at any one time, 
regardless of kind or class of work, or sex of work-
ers, shall employ not less than 80 per cent, qualified 
electors or native born citizens of the United States, 
or some subdivision thereof, sa id :

“ I t  is sought to justify  this act as an exer-
cise of the power of the State to make reason-
able classifications in legislating to promote 
the health, safety, m orals and welfare of those 
within its jurisdiction. B u t this admitted  
authority, with the broad range of legislative  
discretion that it  implies, does not go so' far as 
to make it possible for the state to deny to 
law ful inhabitants, because of their race or na-
tionality, the ordinary means of earning a live-
lihood. It requires no argument to show that 
the right to work for a living in the common  
occupations o f the com m unity is of the very 
essence of the personal freedom and oppor-
tunity that it was the purpose o f the Am end-
ment to secure. Butchers Union Co. v. Crescent 
City Co., I l l  U . S. 746, 7 6 2 ; Barbier v. Con-
nolly, 113 U . S. 27, 3 1 ; Yick W o v. Hopkins, 
supra; Allgeyer v. Louisiana, 165 U . S. 578, 
589, 5 9 0 ; Coppage v. Kansas, 236 U . S. 1, 14. 
I f  this could be refused solely upon the ground  
of race or nationality, the prohibition of the 
denial to any person of the equal protection  
of the laws would be a barren form of words.

■ u* * * yye haye frequently said that the
legislature may recognize degrees of evil and 
adapt its legislation accordingly (St. Louis 
Consol. Coal Co. v. Illinois, 185 U. S. 203, 2 0 7 ; 
McLean v. Arkansas, 211 U . S. 539, 5 5 1 ; Miller 
v. Wilson, 236 U . S. 373, 384) ; but underlying 
the classification is the authority to deal with 
that at which the legislation is aimed. The 
restriction now sought to be sustained is such 
as to suggest no lim it to the State’s power of 
excluding aliens from employment if the prin-
ciple underlying the prohibition of the act is
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conceded. N o  special public interest with re-
spect to any particular business is shown that 
could possibly be deemed to support the enact-
ment, for as we have said it relates to every 
sort. The discrimination is against aliens as 
such in com petition with citizens in the de-
scribed range of enterprises and in our opinion 
it clearly fa lls  under the condemnation of the 
fundam ental law .”

There is nothing in the opinion in the Sexton case 
on the subject o f consent which is contrary to the 
view above expressed or which lends any support 
to the act in question. The act under consideration 
in that case was a  valid exercise of the police power 
of the state without regard to its elective provisions 
(see cases cited on p. 16 of the Attorney General’s 
brief).

Furtherm ore, it  operated fairly and equally upon 
all employers. A ll  were given an equal opportunity 
to accept or reject its  provisions upon the same 
terms. H ad the benefits and obligations of the stat-
ute there under consideration been applicable only 
to a class selected without regard to the purpose 
of the act, it  is clear that it would violate the 14th 
Am endm ent of the Federal Constitution and would, 
consequently be void. Such an act, i f  passed would 
be a nullity and. could not, o f course, be validated 
by the acceptance of its provisions. An invalid act, 
whether accepted or not, can neither give rise to any 
righ ts, nor impose any obligations.

In  Borgnis v. Falk Co.y  133 N. W . 209, the 
Supreme Court of W isconsin, considering an elec-
tive compensation act passed by the legislature of 
that state said :

“ If the statute be unconstitutional and void, 
then it is certain that the plaintiffs have no 
cause of action, because an election to accept 
the terms of a void statute could harm no 
one.”
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The language o f M r. Justice K alish , speaking for  
this court in Morse v. Metropolitan Steamship Co.,
88 N . J. Eq. 325, is  in poin t:

“ Persons, whether natural or artificial, will 
be presumed to have entered into a contract 
with reference to the valid laws of the state.
Only the provisions of the contract which are 
legally enforceable w ill control the parties 
thereto. The fact that the defendant incor-
porated under an act which contained an un-
constitutional provision cannot render the pro-
vision enforceable, nor can it confer any power 
on the court to enforce it .”

In this connection it  should be seriously noted 
that if the $400 exaction can be made upon the basis 
of consent, then the legislature might impose an 
exaction equivalent to all the employer had, for ad- >
mittedly consent in the one case would be „as ef-
fective as in the other. Such a principle once 
engrafted into the law would permit discrimina-
tions of the most vicious character. B y  increasing 
the am ount of the exaction, the legislature could  
actually force any particular class o f men out of 
employment and entirely and successfully defend 
its invasion of personal liberty upon the subtle 
theory of consent, I f  once permitted, it could create 
distinction between classes o f men without differ-
ence, and entirely destroy that equality between 
men which is the basis upon which depends the life  
and hope of all free governments.

*



The statute is in violation of the State 
Constitution.

For the same reasons the statute is in violation of 
the State Constitution. It denies to the defendants- 
appellees and each of them the natural and inalien-
able rights of acquiring, possessing and protecting 
property. The imposition is unreasonable and con-
fiscatory. I t  operates to take the private property 
of the defendants-appellees and each of them for 
public use w ithout ju st compensation. It is a 
special law granting exclusive privileges and im-
munities.

For the above reasons we submit that 
the judgment of the Supreme Court 
should be affirmed.

L in d a b u r y , D e p u e  & Fa u l k s , 
Attorneys for Defendants-Appellees.

Jo h n  W . B is h o p , Jr .,
J. E d w a r d  A s h me a d ,

O f Counsel.
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