
NEW JERSEY COURT OF ERRORS AND APPEALS

P h il ip  J. K o o n t z, 

Plaintiff (Defendant in Error), 

vs.

New  Y or k  Ma i l  Co mpa n y , 

Defendant (Plaintiff in Error).

On  Wr it  o p 

E rr o r .

A r g u men t  f o r  New  Y ork  Ma i l  Co mpa n y , P l a in -
t i f f  in  E rr o r .

The writ brings up for review a judgment of the Hud-
son County Circuit Court in favor of the plaintiff, in the 
sum of $1,500.

Suit was brought for the alleged injuries received by 
the running away of a horse and wagon, due to the al-
leged negligence of the defendant, the New York Mail 
Company.

The errors of the Trial Court, assigned by the plain-
tiff in error (page 168), will be discussed in'the follow-
ing order:
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The Trial Judge overruled the motion of the plaintiff 
m error to grant a non-suit (sixth assignment of error).

In his initial case, the plaintiff’s witnesses were—him-
self ; Reuter, the ferry station master of the Pennsy - 
vania Railroad ferry, at Jersey City depot; Seebach, a 
truckman, and Dr. Bowen, as to the character of his in-

juries.
By the plaintiff’s case, it appeared, by his own testi-

mony, that on the day of the accident the plaint,ft who 
was a dentist about sixty years old, having an office in 
New York City, was standing in the passenger-way o 
the north slip of the ferry in the Pennsylvania Railroad 
depot at Jersey City, waiting for a ferryboat to come in 
from New York, so that he might take the boat. He was
facing the river; a ferryboat was approaching; gates on
the slip, between him and the river, were closed. Whi e 
so standing, he heard a noise, turned around and saw 
a horse coming around the curve into the slip on the run 
and, presently, a mail wagon. He didn’t know which 
way to run. The horse and wagon came on into the s ip, 
plaintiff endeavored to climb up the gate and was grazed 
by the horse and struck by the wagon (pages 53, 54. 55K  
the horse fell down alongside of him and he was pmne 
in against the gate by the wagon, the wagon remaining

stationary (page 56). , n™ r-
Bv Seebach’s testimony (pages 93, 94> 95) ’ PP 

ed that he first saw the horse and wagon, the horse un-
attended and without any bit in his mouth, coming out 
from under a shed in the depot, on the west side of the 
driveway; that is, the main driveway between the lan
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side of the river and the ferry slips. Excepting- this, the 
witness did not see the accident nor the plaintiff. He tes-
tified that he was attendant in the ferry house about ten 
times a day for the last fifteen years'; that he had ob-
served mail wagons standing under the shed where the 
horse and wagon came from; that he had often seen them 
feeding there and had never seen any of them tied; and 
that sometimes they had drivers or attendants and some-
times not.

By Reuter’s testimony (page n ) ,  it appeared that he 
was ferry station master of the Pennsylvania ferry, and 
had been such for eight or nine years. He described the 
ground floor plan of the depot and ferry slips. He was 
allowed to state that the main driveway running between 
the slips in which the ferryboats discharge passengers and 
vehicles, and the landward side of the station, which was 
occupied by vehicles waiting for goods, mail, etc., was 
used by vehicles propelled by horse power, electricity, 
etc., meaning by the latter term automobiles (page 23). 
That locomotives attached to the trains of the Railroad 
Company ran in the depot above the open space; that is. 
on the second floor (page 29). The witness saw the 
accident to this extent:

He first saw a horse, without bit or bridle, and a mail 
wagon, turning the corner to go down into the slip, 
just making the turn (page 32). Then he saw the peo-
ple in the slip running; but did not see the plaintiff run-
ning. The wagon then upset. Witness did not see the 
plaintiff hit; did not see him pinned in by the wagon; 
but when he saw the wagon upset, he went down and 
took Dr. Koontz by the arm, the latter claiming that 
he was injured, and led him to his office. It also ap-

NewJ«MVS<aeUbt®1'
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peared in his testimony that on the landward side of the 
driveway in the depot, the driveway running approxi-
mately north and south, there was a line of columns 
about fifteen or twenty feet apart, and still to the west-
ward of this line of columns was an open space in which 
the mail wagons were accustomed to stand waiting for 
mail (page 17). Near this open space, elevator shafts
were located.

There was no evidence whatever of what caused the 
horse to run away.

In answer to interrogatories, which answer was 
offered in evidence by the plaintiff (pages 90-91), de-
fendant said that it was the owner, on the day of the 
accident, of a horse and wagon, which ran, walked or 
was driven down the Desbrosses street ferry of the 
Pennsylvania Railroad, in Jersey City, which it was in-
formed the plaintiff claimed injured him.

On this proof of the plaintiff’s case, defendant moved 
for a non-suit, on the ground that there was no proof 
that the horse and wagon causing the injury were owned 
and operated and under the control of the New York 
Mail Company, and that there was no proof of any 
negligence on the part of the New York Mail Company.

It is apparent that the plaintiff did not even attempt 
to prove any act of negligence on the part of the de-
fendant. He could not even explain how the accident 
occurred; that is, how the horse started to run away. 
He produced no witness who could testify as to the oc-
currence which caused the running away of the horse, 
or any attending circumstances. There was no proof 
of any unusual occurrence immediately prior to the ap-
pearance of the horse running down the slip. No auto-
mobile was shown to have been passing; no elevator
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was ascending or decending. In short, there was no 
.occurrence shown likely to cause the horse to run away.

The plaintiff must, therefore, have relied upon the 
doctrine of res ipsa loquitur, 'to escape a non-suit.

This Court, in Bahr vs. Lombard, &c., Co., 24 Vroomr 
pp. 239-241, said:

* * * the quantum of proof which a plaintiff
must give in drder to draw from the defendant explana-
tory evidence, must, within certain limits, be dependent 
upon the circumstances of each case—a rule which finds 
current expression in the phrase res ipsa loquitur— * *
it is evident that this phrase clearly imports that there 
must, in each case, be something in the facts that speaks 
of the negligence of the defendant. * * * i nas_
much as the plaintiff’s proofs are silent as to the con-
duct of the defendants personally, or through their 
agents, either before or during the accident, and from 
the further consideration that there is no proof of any 
of the circumstances preceding, attending or following 
the explosion from which its cause or location could be 
ascertained, it is evident that if the defendants were re-
quired to offer testimony in their defense, it was not be-
cause the proofs pointed to any unusual conduct upon 
their part, but because the plaintiff had presented a case 
m which all of the relevant facts were so exclusively 
within the knowledge and control of the defendants, 
that the law imposed upon them the duty of offering 
explanatory, if not exculpatory, testimony. * * *
In the present case it is not necessary to discuss either 
the existence of such a doctrine or its harmony with the 
accepted canons of proof, for the reason that its appli-
cation, in any event, must depend upon whether the



6

p a rt y i n v o ki n g it h as a d d u c e d all of t h e t e sti m o n y 

r e a s o n a bl y wit hi n his p o w er, f or it is i n s u c h c as e s o nl y 

t h at t h e r ul e i n q u e sti o n is a p pli e d b y t h os e w h o m ai n-

t ai n it s s o u n d n ess. * * * I n a n Y a s p e ct of t h e

l a w, t h er ef or e, it m ust b e c o n c e d e d t h at u nl ess a pl ai ntiff 

h a s pr e s e nt e d t h e t e sti m o n y w hi c h w a s r e a s o n a bl y 

wit hi n his p o w er h e c a n d eri v e n o b e n efit fr o m t h e p r o-

p os e d d o ctri n e.”
I n t h e c a s e at b ar, t h e pl ai ntiff s er v e d i nt e r r o g at o ri e s 

u p o n t h e d ef e n d a nt, a n d, i n a n s w er t o t h e ei g ht h a n d 

ni nt h i nt e r r o g at o r y, t h e pl ai ntiff i nf or m e d t h e d ef e n d-

a nt, u n d er o at h, t h at o n e Willi a m B a u d e r w a s i n 

c h a r g e of a m ail w a g o n wit h h or s e att a c h e d, o w n e d b y 

t h e N e w Y o r k M ail C o m p a n y, o n t h e d a y of t h e a c ci- 

d e nt, a n d t h at s ai d B a u d e r r e si d e d i n t h e cit y of N e w 

Y o r k. Pl ai ntiff, wit h t his k n o wl e d g e, c o ul d h a v e eit h er 

c all e d B a u d e r as a wit n e s s or h a v e t a k e n his t e sti m o n y 

i n N e w Y o r k Cit y. ( P a g e s g o,  9 1 -)
U n d e r t h es e cir c u m st a n c e s, t h e r ul e as a b o v e e x -

pr ess e d i n B a h r v s. L o m b a r d,  is i n v o k e d. Pl ai ntiff di d 

n ot off er a n y t e sti m o n y as t o t h e c o n d u ct of t h e d ef e n d-

a nt s i n a n y w a y r el ati n g t o t h e a c ci d e nt, fr o m w hi c h 

n e gli g e n c e c o ul d b e i nf err e d, a n d t h e pl ai ntiff di d n ot 

pr e s e nt t h e t e sti m o n y, w hi c h w a s r e a s o n a bl y wit hi n his 

p o w er t o pr o c ur e,' of t h e o n e p er s o n w h o c o ul d h a v e 

st at e d t h e f a ct s s u rr o u n di n g s t h e fir st o c c u rr e n c e fr o m

w hi c h t h e a c ci d e nt r e s ult e d. ■
S h o ul d t h e pl ai ntiff, h o w e v er, b e t h o u g ht t o h a v e 

c o m pli e d wit h, or n ot t o b e wit hi n, t h e r ul e a b o v e r e-

f err e d t o, a n d it b e t h o u g ht t h at h e di d p r e s e nt all t h e 

t e sti m o n y w hi c h w a s r e a s o n a bl y wit hi n hi s p o w er, t h e 

r es ult m u st b e eit h er t h at t h e pl ai ntiff h a d p r o v e n s u c h 

cir c u m st a n c e s as w o ul d c all u p o n t h e d ef e n d a nt t o e x-
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culpate itself, res ipsa loquitur, and in such view the re-
fusal to non-suit was proper; or he had shown a situa-
tion resulting in his injury, the cause of which was with-
out his knowledge, and upon which the defendant had 
full information, and should therefore be called upon to 
speak, reus ipse dicat, in which event the refusal to grant 
a non-suit might have been properly withheld at the 
time; or the plaintiff had failed to carry the burden, 
either of making out a prima facie case without any di-
rect poof of actionable negligence, or had failed to 
show circumstances outside of his knowledge and within 
the defendant’s knowledge, which would call upon the 
latter to explain, and the refusal to non-suit was error.

The trial court made no comment and gave no reason 
for refusing to grant the motion for non-suit (page 97). 
He evidently did not hold the motion until after the de-
fendant’s case, so that the practice, reus ipse dicat is not 
applicable.

The basis of refusal to non-suit seems to have been 
that the plaintiff had made out a case which called upon 
the defendant to exculpate itself.

The cases in this State upon this subject, in chrono-
logical order, are these:

Bohr vs. Lombard, 24 Vroom, 233, in which case a 
pipe used for conducting oil exploded, injuring the 
P amttff, who could not give any explanation whatever 
of the causes of the accident. It was decided by the
Court of Errors that the judgment of non-suit should 
not be disturbed.

is f r ? r  w  F o i e y ’ 29 v r ° ° m ’  * 3 ° > in whicH case itheld that proof that a brick fell from the house of
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the defendant, injuring plaintiff, called upon the defen-
dant to respond, such facts constituting a presumption o. 

negligence.

Nezvark Electric Co. vs. Ruddy, 93 Vroom , 5°5,- in 
which it was decided that proof that an electric light 
wire, controlled by the defendant and normally suspend-
ed upon poles along a street, was trailing, broken, on a 
sidewalk, created a presumption of negligence, and t e 
res ipsa loquitur was applied. To like effect was Tren-
ton P. R, Co. vs. Bennett, 3 1  Vroom , 219 , cited herein.

Bien vs. Unger, 35 Vroom, 596, in which the facts 
were that a trip-hammer descended upon plaintiff, who 
was lawfully in attendance upon it. No cause whatever 
for the occurrence was presented. A new trial was al-
lowed for refusal of the Trial Court to grant motion to

non-suit.

It will be observed that these cases fall naturally into 
two classes, one in which it was held that the plaintiff s 
proofs were sufficient to call upon the defendant to ex-
culpate himself, and the other in which it was held that 
the plaintiff’s proofs did not make out a presumption of 
negligence on the part of the defendant.

In the case at bar, the facts presented by the plaintiff, 
applicable to the present discussion, are simply that a 
horse, with a wagon attached, was running away m a 
semi-public place, the horse having no bridle or bit in his 
mouth, to the injury of the defendant, and that the horse 
and wagon may have belonged to the defendant.

The bald proposition of the plaintiff is that proof that 
a runaway horse injured plaintiff is sufficient to make 
out a ,prima facie case of negligence against the possible

owner of the horse.
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II.

But however the Judge’s refusal to non-suit may be 
regarded, his refusal to direct a verdict for the defen-
dant at.the conclusion of the case was error. (See the 7th 
and 8th assignments, pages 154, 169).

The defendants produced as witnesses, Bauder (page 
97), who drove the horse and wagon and was in charge 
thereof on the day of the accident; Henderson (page 
120), who had driven the horse and been previously in 
charge of him, and Herman (or Hernans) (page 124), 
agent for the Mail Company, who was directed by the 
Railroad Company to place the mail wagons in the space 
where the wagon was standing on the day of the accident.

Bauder testified that the space where the mail wagons 
were located was to the westward or land side of a row 
of columns running parallel with and on the westerly side 
of the main driveway; that in that space was a second 
row of columns parallel with the driveway, about twen-
ty-five feet from the first row of columns, parallel there-
with and westerly therefrom; that the columns along the 
driveway are about fifteen feet from each other. This 
•testimony was not denied. On the morning of the acci-
dent, Bauder took the horse from the stable in New 
York, drove to the post-office, then to the ferry, taking 
the boat to Jersey City, where he drove under the mail 
shed where the mail wagons wait; that is, in the space, 
above indicated. He drove his horse inside the space, 
to the landward side of the first row of columns in the 
driveway, and so arranged his wagon that a pillar in the 
second row of columns stood between the front and rear 
wheels on the same side of his wagon; that the horse and

2
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wagon were, when so arranged, about fifteen feet from 
the driveway. Bauder then left the horse and wagon for 
some errands, and returned to the wagon, took a feed 
bag off the seat, stood in front of the horse, removed 
the bridle, and was just putting the feed bag over the 
horse’s head when he started; witness made a grab for his 
nose, was shaken off and thrown aside; when he picked 
himself up, the horse was gone (pages i o i , 102, 103). 
He did not see the plaintiff hurt. Witness had been in 
the depot with the horse and wagon about six times be-
fore the accident. He had seen the horses and wagons 
standing in that space, always untied (page 104). Some-
times the horses were fed there, the drivers only standing 
by them while putting the feed bags over their heads 
(page 106). This was the first time witness had driven 
this particular horse, Henderson having driven him there-
tofore. When he began to feed the horse another mail 
driver was near. The horse had been resting quietly 

1 1 1  j. Witness did not know what caused the 
horse to run away. Witness left the employ of the M̂ ail 
Company about a month or six weeks after the accident.

Henderson testified as follows (page 12 1) :

Witness had driven the horse three or four months 
prior to the accident; no one else had charge of him dur-
ing that time. He drove the horse the day before the 
accident. He had driven the horse to the locus in quo 
every day, a couple of times, for three or four months 
prior to the accident. He had handled the horse at the 
space indicated and had fed him there by dropping the 
bit out of his mouth and putting the nose bag over his 
head. That the horse never ran away with him and was 
as nice an animal as a man ever drove; a lady could drive



him. The witness was sick the day of the accident, and, 
therefore, Bauder drove him. That from his experience 
from driving the horse, he would say that he would not 
start-up without being frightened (page 123).

Hernans (or Harman) testified (page 124) that he 
was agent for the Mail Company; that he had been in-
structed by the railroad- company that the -space indi-
cated by the other witnesses was for the use of the mail 
wagons, that such space had been so used by the mail 
wagons for over three years.

On this proof defendant’s counsel requested the court 
to direct a verdict for the defendant, which request was 
refused, the court saying :

The case seems to me to rest upon the sole question 
whether it was an act of negligence on the part of the 
driver at that time and under those circumstances to rer 
move that bridle from that horse for the purpose of 
feeding him.”

Cpon the explanation afforded by defendant’s wit-
nesses, vv as the defendant guilty of negligence ?

There is not a particle of evidence as to what it was 
which caused the horse to run away. No witness in the 
case knew why the horse ran away; no witness at-
tempted to account for it. Here was a horse, who, by 
the uncontradicted testimony, was of a quiet and gentle 
disposition, who had been accustomed, for months, to 
the place where he was standing at the time of the acci-
dent ; who had been repeatedly fed at that place by the 
use of a nose bag after his bridle and bit had been re-
moved. The driver had so located the wagon that a 
pillar, at least twenty-five feet from the driveway, was 
partially between the front and hind wheels of the
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wagon. The horse had been resting quietly for about 
ten minutes; the driver was standing in immediate at-
tendance at his horse’s head, directly in front of the 
horse; had just removed the bridle and bit, and was m 
the act of dropping the nose bag over the horse’s head, 
when the horse started forward. The driver seized his 
nose and was thrown aside, and the horse ran bn. There 
was no noise other than usual; there was no automobile 
passing or in the neighborhood. In short, there was 
no other occurrence whatever in any way relating to the 

accident.
Wherein was the defendant guilty of negligence ?
The case seems to fall in that class of cases in which 

neither plaintiff nor the defendant is able to account for 
the accident or explain its cause.

Bien vs. Unger, supra.

Does the behavior of the driver constitute negligence 
so as to fix a liability on the defendant ?

In Hoboken Land Company vs. Lally, 48 N. J. L., 604, 
a passenger drove his horse and wagon into a ferry 
passageway, where he left the horse, unattended and 
untied, while he went into a closet enclosed on the side 
towards the horse, which was ten or twelve feet from 
the horse. It was so dark that plaintiff could not have 
seen whether a chain was up, protecting the ferry slip. 
While he was in the closet his horse started at a noise 
made by a person driving into the passageway, and ran 
into the river, the chain not being up. It further ap-
peared that the plaintiff could have driven the mare up 
nearer the closet and held on to one of the reins.

It was held by this Court that the plaintiff was guilty 
of negligence, and, I think, rightly; for the plaintiff had
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put it entirely out of his power, for the time being, to 
control his horse.

There was no proof as to the character of the horse.
In the case at bar, the driver was in immediate attend-

ance upon his horse, standing at his head, directly in 
front of him. The horse did not run away unattended 
and beyond control, but the horse broke away from the 
control exercised both by the driver at his head and the 
action of the wheel against the post and. the influence 
of the food he was about to receive from the nose bag 

In Belles vs. Kellner, 67 N. J. L., 255f upon which de-
fendant chiefly relies, a quiet, gentle horse was left 
standing, untied, in a public street, while the driver was 
a short distance from him engaged in his work. It was 
the habit not to tie or secure the horse under such cir-
cumstances, and the horse had never been known to 
run away or move from the place where he was left 
standing. The driver, at the time of the accident, was 
on the sidewalk, from five to seven and a half feet from 
the wagon, and, therefore, a still greater distance from 
the horse’s head. At the time, there was no unusual 
noise or thing which could be supposed to frighten such 
a horse. The horse, without known cause, moved 
around towards the center of the street, without moving 
the wagon. The plaintiff, who was riding a bicycle, ap-
proaching the horse from behind, was struck by the
horse as he turned around, and was thrown to the 
ground.

In the opinion of this court, by Judge Van Syckel, the 
question was said to be whether, under those circum-
stances, there was anything from which an inference 
could be drawn that a man of ordinary prudence could 
ave reasonably believed that injury might result from



his act It was held that there was nothing to lead a 
reasonably prudent man to believe that any greater care 
was necessary.

It is submitted that in the case at bar the driver exer-
cised greater care, under similar circumstances, than 
was held to be necessary in the Belles vs. Kellner case.
It was said in that case: “ With what additional care he 
might have been charged if the horse had been left 
near a steam railroad track, where locomotives were 
passing, or in a place where fire engines or bands of 
music were approaching, is not a question in this case.

Under the circumstances of the case at bar, neither 
is it a question here, for while it is true that locomotives 
come in upon the train shed, they were not on the same 
floor as the place where the horse was, and there was no 
evidence to show any unusual noise calculated to 
frighten the horse was made by such locomotives. It 
is also proved, over objection, that automobiles some-
times used the driveway, and that the Pennsylvania 
Railroad was operating an automobile baggage wagon 
in December, 1903; but even the presence of all of 
these things did not impose any additional care upon 
the driver of this horse, because the presence of all those 
things was not liable to frighten this horse; he was ac-
customed to them; they were no more frightening to 
him than the ordinary passing of trolley cars in a public 
highway would be calculated to frighten a quiet, gentle 
horse accustomed to them.

The psychology of the horse must enter very largely 
into the question of amount of care which the law puts 
upon the driver. Manifestly, things which would 
frighten a horse wholly unaccustomed to them would 
have no such effect upon a horse used to them. A wild
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horse, wholly untrained, is alarmed to the -utmost by 
the mere presence of a saddle upon his back, and it is 
only by the exercise of the utmost skill and great 
patience, and after repeated trials, that a saddle can be 
put upon the back of such a horse; yet such a trapping 
put upon the same horse after he is broken in has no 
effect upon his nerves whatever—he is accustomed to it.

The horse in the case at bar was used to the place 
where he was standing and to all attendant noises which 
ever did happen in that place, and the driver did what 
the horse had been accustomed to for months in that 
particular place; and furthermore, the driver was in im-
mediate attendance upon his horse; he exercised some
control, but the horse broke away from the control ex-
ercised.

In the ordinary course of business it has been found 
to be very convenient to feed horses from nose bags and 
it is a common habit for delivery wagons so to do; it aids 
greatly in the expedition of business.

Again, the mail service requires the greatest expedi-
tion. In the modern rush of business, even the tieing and 
untieing of a horse causes some delay which can be avoid-
ed by the method employed in the handling of the horses 
and the mail wagons in the place where this accident oc-
curred. To hold such acts to be negligence per se is to
go beyond the rules of law as at present defined by the 
courts.

As was said by Lord Kenyon; in Hayman vs. Hewitt 
quoted with approval by Justice Van Syckel in the Belles 
vs. Kellner case:

If every person who suffered a cart to remain in the 
street while he took goods out of it was obliged to em-
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ploy another to look after his horse, it would be impos-
sible for the business of the metropolis to go on.”

How can it be successfully contended that because au-
tomobiles might have frightened this horse, a locomo-
tive might have scared him, or the going up and down 
of ah elevator, or some other unusual noise, .might have 
caused him to run away; therefore, the degree of care 
which the driver was called upon to exercise in the ab-
sence of such events was the same as though they were 
present. The degree of care which the law called upon 
him to exercise must be measured by the events that oc-
curred at the time. The duty of the driver was to use 
such ordinary care as was necessary under the circum-
stances existing at the time of the accident. Because 
the rule of law might have required the driver to look 
more closely to the control of his horse during the pass-
ing of a noisy automobile, it cannot be invoked by the 
plaintiff, when no such event was happening at the time 
of the occurrence which the plaintiff says resulted in his 
injury. The possibilty of the passing of automobiles 
and the presence of a locomotive on the floor above, or 
the going up and down of an elevator, was wholly unre-
lated to the case, because it was not any one or all of 
these events which brought about the accident.

The language of Justice Garrison, in Bien vs. Unger, 
35 Vroom, 599, is referred to:

“ To charge the master with negligence in permitting 
the use of this machine because of its unaccountable ten-
dency to behave in a dangerous fashion, something in the 
nature of scienter must be proved, or at least be fairly 
inferable from the testimony. Unless this be done, there 
is no particular in which negligence has been shown by
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the greater weight even of probability. There is no such 
thing as negligence at large.”

Again, he says:

* * * the behavior of the machine, as described
by the plaintiff, does not, with any greater weight of 
probability, suggest negligent conduct attributable to the 
defendants than it does mechanical errancy unknown to 
them.”

The degree of care which the driver might have been 
called upon to exercise because of the possibility that 
events might have happened tending to frighten his horse, 
the driver is not called upon to exercise in the absence of 
such events; yet this horse, by the uncontradicted testi-
mony, had never been frightened, even by the happening 
of such events, for he had for a long time been accustom-
ed to them and had withstood all such temptation to run 
away, or be even disturbed thereby.

III.

The next errors assigned, which I desire to discuss, 
are the ninth and tenth, on page 170.

Defendant’s attorney requested the Court to charge, 
(pages 155-165) as follows:

“ It is not negligence for the driver of a quiet, gentle 
horse, harnessed to a delivery wagon, to remove his 
horse’s bridle for the purpose of feeding from a nose bag, 
while waiting the delivery of a load, in a place in a ferry 
house reserved for loading and unloading of such wagon, 
apart from the common passageway, the driver having 
first blocked the wheels of the wagon, and standing by 

3
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bis horse’s head while adjusting the feed bag, and the 
horse being accustomed to feeding in that place and man-
ner.”

The tenth request to charge, and which the Court re-
fused, and on which error was assigned, is also found
on page 170.

The request was that it was not negligent for the 
driver of a quiet, gentle horse, harnessed to a delivery 
wagon, to remove his horse’s bridle for the purpose of 
feeding from a nose bag, while waiting the delivery of a 
load in a place in a ferry house reserved for the loading 
and unloading of such wagons, apart from the main pas-
sageway, the driver standing by his horse while adjusting 
the feed bag, and the horse being accustomed to feeding 
in that place and manner.

It is contended the Judge erred in refusing (page 165) 
to so charge under the rule of law established in the case 
of Belles vs. Kellner, supra.

IV.

The fourteenth assignment of error was in the Court’s 
charging the jury, in commenting on the uncontradicted
evidence:

‘.‘It seems odd that the horse should run away from its 
breakfast in any such way as that; but that is what this 
horse seems to have done.” (Pages I 58- I71 -)

The error complained of is that the Court should have 
commented to the jury upon the value of the uncontra-
dicted testimony. The Court informed the jury that in 
his view the uncontradicted story told by the driver, that
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the horse ran away just as he was about to receive his 
breakfast, was a doubtful story, because it was odd that 
a horse should do such a thinsr.o

V.

The fifteenth and sixteenth assignments of error (page 
171) were based upon exceptions to the comments of 
the Judge in his charge upon the case of Hoboken Land 
and Improvement Company vs. Lally, 19 <Vroom, 604, and 
the, application which the judge made of that case to 
the facts before the jury. The exception to such re-
marks in the charge is found on page 166. The portion 
of the charge criticized is found on pages 159 and 160, 
and also 161.

The facts in the Lally case were, as stated on page 
of this brief. In commenting on the opinion, the court, 
in the charge on page 160, tells the jury that it amount-
ed to this: “ That, if that horse and wagon had then run 
somebody down, like Dr. Koontz, and that somebody, had 
sued, why, as I understand, that was equivalent to a 
ruling on the part of the court that Dr. Koonz ought to 
recover.”

This language by the trial judge was that in his 
opinion, if the Court of Errors were passing on the case 
at bar it would decide in favor of Dr. Koonz. It was 
equivalent to telling the jury that the trial judge thought 
that the Court of Errors had laid down a rule in the case 
of Lally which was applicable to the case at bar, and, 
when so applied, entitled the plaintiff to recover. These 
remarks certainly tended to prejudice the defendant 
and were almost a direction for a verdict for the plaintiff.
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The distinction between the Lally case and the case at 
bar has been pointed out (page of this brief).

But again, on page 161, the Court in its charge saysi

“ It was, perhaps, the unusual character of the place that 
tended much to influence the decision of the court in 
the Hoboken Land Company against Lally case; it was 
a ferry house where there were teams passing and re-
passing, where the proof shows that automobiles were 
accustomed to go by, where the trains came in above, 
where the ferrboats were going into and out of the slip 
in full view, where the harbor whistles were being blown, 
and where these elevators with their loads of baggage 
were going up and down.”

Then the Judge goes on applying the situation as so 
described in the Lally case to the case at bar, and says:

“ Now, all these circumstances were present. Noth-
ing appears in the case to show what, if anything, it was 
that made this horse run away, and the evidence is to 
the effect, not only that the horse had never run away 
before, as I understand it,” &c.

Thus, the Judge told the jury that the facts in the 
Lally case were almost identical with the case they were 
to decide ; that the accident occurred in the same kind 
of a place—in a railroad station and ferry house—where 
locomotives, automobiles, etc., were present, and that 
it was the unusual character of the place, so circum-
stanced, which led the Court of Krrors to decide as it 
did.

A reading of the opinion in the Lally case discloses 
that the Trial Judge was greatly mistaken as to the 
facts There is nothing in the opinion whatever to in-
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dicate that the accident occurred in a depot. To the 
contrary, the opinion states that the accident occurred 
m a ferry house at the foofof Christopher street, New 
York city, owned by the defendant, the Hoboken Land 
and Improvement Company—not a railroad company. 
There is no proof whatever that locomotives were in 
the neighborhood—that there were locomotives or 
automobiles. The accident occurred in October, 1884 
—twenty-two years ago. At that time an automobile
on the highway was as rare as a flying machine is now__
that is common knowledge—but no mention of an auto-
mobile is made in the opinion.

Such a misstatement of the law and the facts in the 
Lally case was error and tended to injure the defend-
ant’s case in the minds of the jury. After such state-
ments made to them of the law, they must have felt 
bound to find for the plaintiff.

VI.

The first, second and third assignments of error 
(pages 168, 169) are for alleged errors committed in 
admitting testimony over objections, and which will be 
discussed together.

The questions were asked the witness as follows 
(pages 20, 23):

Ques. What sort of vehicles use the main driveway
m nthf  J CFry h° USe’ and how were these vehicles pro-pelled? y

The witness was allowed to answer that vehicles pro-
pelled by horse power and electric power, including 
automobiles, used the driveway.



Again, the witness was asked:

“ Was there any one ferry more than another that 
automobiles were accustomed to use in traveling to and 
from New York?'’ (Page 27.)

To which the witness was allowed to reply:

“ Twenty-third street ferry.”

The result of these questions and answers was to have 
it appear before the jury that automobiles were accus-
tomed to use the driveway and had some relation to the 
accident. At the time when this testimony was ad-
mitted, no proof whatever of the accident had been 
given. At the conclusion of the case and on the whole 
case there was no evidence presented as to the presence 
at any time of any automobile or electric vehicle; so that 
all the testimony relating to automobiles was wholly 
•unrelated to the accident. At the time the questions 
were allowed to be answered, it had not been shown 
that automobiles were related to the accident, nor was 
that error afterwards cured by subsequent testimony.

VII.

The twelfth assignment of error (page 170)^ was that 
the Judge refused to charge the jury that the plaintiff’s 
claim, being of record for $1,990» and il havinS been 
shown to include $380 for Dr. Bower’s bill, proof of that 
item having failed, plaintiff’s claim should be restricted 
to $1,610  (page 156).
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The proof of the doctor’s bill was by Dr. Bower him- 
self (page 83, and cross-examination, pages 85 and 86). 
The doctor swore, on direct examination (page 83) that 
his charges were $380; that he had not sent Dr. Koontz 
any bill. On cross-examination he says that he treated 
Dr. Koontz daily for two and a half months, and then 
off and on; that his charges depended upon the case and 
on the treatment; that he had fixed charges for house at-
tendance and office attendance; that he charged the plain-
tiff sometimes by time and sometimes by call. When 
asked which charges were by time and which by call, he 
replied that it depended how long he was there; that he 
thinks he has some memorandum of how long he was 
there; that he could not say how much of his charges were 
for .time and how much for calls; that he had a day-book 
and ledger at his office; that he did not refresh his mem-
ory from them to come to the trial; that he only remem-
bered the lump sum, looking over it the first of January; 
that he had not been over his books, and that he would 
not produce his books (page 86).

On this evidence there was no proof on which the jury 
could base a finding for any particular amount of money. 
No bill had been presented to the plaintiff. • It was with-
in the doctor’s province to present no bill or to present 
a less bill than the amount he named. The plaintiff was 
not out a dollar by reason of the services rendered. 
There was no data presented to the jury on which they 
could fix the value of the services of the physician. All 
of that information was within the knowledge of and 
could have been produced by the doctor. He refused to 
produce his books; and he could not, without them, swear 
to the number of his visits nor the character of them, nor 
how his charges were made up in relation to such ser-
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vices. I say, under such a situation, all the testimony 
of the doctor, on the subject of the value of his services, 
should be stricken out. There was nothing to go tô  the 
jury, and the Court erred in refusing to charge the jury 
as requested in this regard.

Respectfully submitted, .
GREY, McDERMOTT & ENRIGHT,

Of Counsel with Plaintiff in Error, 
New York Mail Co.
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The case made by the plaintiff’s witnesses is as ^  
follows:

(From page 1 1  to 31). The entrance for passen-
gers from Jersey City to the Pennsylvania Railroad 
ferries was on the same grade or level as the floor 
of the ferry house. Passengers from Jersey City 
for New York crossed a main driveway for horses 
and passengers, sixty feet wide and about six hund-
red feet long running the whole length of the 
ferry house. On the east side of the main drive 30 
way were six ferry slips for boats to New York and 
Brooklyn. The bridges to these slips were on the 
same grade as the main driveway. West of the 
main driveway was the ferry station master’s office 
and north of this office was an open space one hun-
dred feet wide (or in length), along the main drivewuy 
and on the same level, in which spaces were eleva-
tors and a stand for mail wagons, and next north 
of this open space was a mail room where mail was 
assorted and stored for arriving and departing 40
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trains. This open space ran back (west) about 
sixty feet and at the rear of it was a stone abut-
ment running the whole one hundred feet in width 
(or length), so that this open space was closed in on 
three sides and open only on the main driveway. 
Above the open space was the train shed and tracks 
of the railroad, and running down from the train 

10 shed to the open spaee below were two elevator 
shafts, one of which was about forty feet from the 
place where the mail wagons stood in the open 
space. The place for the mail wagons was at the 
extreme north end of the open space, next south of 
the mail room. The main driveway was for the 
use of passengers and all vehicles using the ferries, 
including automobiles. The mail wagons were ac-
customed to stand with the horses facing east to-
ward the main driveway.

0 Eows of iron columns (pages 41, 42, 47, 48) sup-
ported the structure covering the main driveway, 
running parallel with the main driveway and about 
twenty feet apart, each being about eight inches 
square, one row being along the driyeway, at the 
beginning of the open space. The first column 
was less than twenty feet south of the mail room 
(page 49).

Koonz (pages 53 and 54) entered the ferry house 
30 from Jersey City to go to New York by way of the 

Desbrosses street ferry. He took his stand in the 
passenger gangway on the ferry bridge, waiting 
for the boat to enter the slip. While standing 
there, a runaway horse hitched to a mail wagon 
came from between the first and second pillars of 
the open space (page 93), ran down the main drive-
way from the northerly end of the ferry house 
(pages 32 and 93) and turned down the passenger 
gangway where Koonz was standing and the in- 

40 jury followed. The horse had no bridle on and no
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bit in his mouth (pages 35 and 94). This horse and 
wagon were owned by the Mail Company.

The eyidenee offered by the Mail Company 
showed that the iron columns were fifteen feet 
apart (page 100). The driver who had charge of 
the horse on the day of the accident drove into the 
erry house and stopped his horse and wagon about 

fifteen feet from the main driveway, the horse 
facing east, and so arranged his wagon that the hind 
whee was behind,one of the iron pillars and the front 
wheel nearly in front (pages 101 and 102) He 
then entered the waiting room where he stayed fif-
teen minutes or more (pages 103 and 106) The 
horse was not tied but he could have fastened him 
to one of the iron pillars (page 108). When the
driver came back, he removed the bit and bridle
picked up the feed bag and was standing in Irani 
of the horse in the act of putting the bag on, when 
the horse, without warning or cause that he knew 
about, started with a jump or lurch and was off.

and fell'd1  gl ab jtf  the llolse’s nose> was shaken off 
and fell down, and the horse and wagon went down
the m am dnvewayon the run (pages 110  to 1 14 ) 
The driver jumped up at once ran fifteen feet to the 
main driveway and when he got there the home 
had turned down the passenger gangw ay of the 
ferry bridge (page 114).

10

20

Mail nderS° n’ another in the employ of the
ten GomP™Y, had driren the horse daily three or
four months before the accident and testifies that 

and had never run away

in whS,aIthenSider theerrors “ Signed in the order
(page 168). T *  “  the “ signment of errors

30

to
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I. II. III.

These refer to questions and answers found on 
pages 20, 23 and 27 of the printed case, which ques-
tions were asked for the purpose of showing the 
use of the main driveway, and that among other 
causes that might frighten a horse, were automo- 

IQ biles traveling to and from New York using ihe 
Twenty-third stieet ferry more than any other 
(that ferry being nearly opposite where the Mail 
Company horses stood), thus passing the place from 
which this horse started. The fact that the horse 
ran away without bridle on or bit in his mouth, 
makes the fact that causes existed calculated to 
alarm a horse, material. The questions were ma-
terial because they showed a source of .danger 
against which the Mail Company was required to 

2o guard, and they help to determine how much care, 
under the peculiar circumstances existing at that 
place, the Mail Company should exercise to prevent 
its horse from running away. The questions were 
also material as to the liability of the defendant 
Pennsylvania Railroad Company, because the plaint-
iff was attempting to show that the railroad com-
pany allowed the Mail Company to leave its horses 
unattended, and that because of disturbing causes 
that the railroad company knew existed, one of 

30 these horses ran away and injured a passenger 
whom the railroad company had contracted to pio- 
tect.

IV. V.

The record at page 90 shows that interrogatories 
were propounded by the plaintiff to the Mail Com-
pany and that certain of them, with their answers, 
were offered in evidence and admitted by the Court 
after the interrogatories and answers had been read 

40 for the purpose of acquainting the jury with them.
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It might also appear, though not directly, that in-
terrogatories had been propounded, which, with 
their answers, were not offered in evidence by the 
plaintiff. Whether these were all contained in one 
paper or were interrogatories propounded at dif-
ferent times does not appear.

These interrogatories were propounded and an-
swered under Section 140 of the Practice Act of 
1903, which reads:

“ After an action is at issue, either party may 
serve on the adverse party, whether such party be 
a natural person or body corporate, written inter-
rogatories upon any matter material to the issue 
and written answers to the same under oath shall 
be served in ten days after service; the answers 
shall be strictly responsive, and in case of a body 
corporate shall be under the oath of such of the offi-
cers, agents or employees of the corporation as have 
peisonal knowledge of the facts or custody of the 
books, records or papers, a discovery of which is 
sought; the Court or a Judge may for the purpose 
of compelling an answer attach for contempt, sup-
press the defense or stay or dismiss the proceed-
ings; the answers shall be evidence in the action 
if offered by the party proposing the interrogator-
ies, but not otherwise; provided the Court or a 
Judge may, for good cause and on notice to the 
adverse party, order any interrogatories to be 
stricken out or amended, or new ones to be added 
or grant further time for answering or order or 
permit the answers to be amended.”

The answers can be made evidence only i f  offered 
by the party proposing the interrogatories and not 
otherwise. The defendant could not assume that 
the plaintiff would offer them, and if any of the 
answers contained facts that the defendant desired

10

20

30

40
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to place before the jury, it should have been pre-
pared with witnesses to prove them, hence the re-
fusal of the plaintiff to offer any particular inter-
rogatory, and its answer cannot be said to have 
prejudiced the defendant’s case. Suppose (as was 
the fact in this case) that the answers were served 
on the plaintiff the day before the trial, and among 

PO them were answers that were not responsive or 
irrelevant and harmful to the plaintiff’s case. 
They could be stiicken out only on two days’ notice. 
Must the plaintiff lose the benefit of the interroga-
tories he desired to use, or postpone the trial 
for the term for the purpose of making his 
motion to strike out? Or suppose one or more of 
the interrogatories to have been answered untruth-
fully, and that the plaintiff could have proved the 
true facts by witnesses, must he, because he desire 

20 the other interi ogatories to make out his case, 
offer them as a whole and thus be bound by the 
untruthful answers because he cannot contradict 
his own witness?

VI. . VII. VIII.

These exceptions are on the refusal of the Tiial 
Judge to non-suit (pages 95 to 97), or to direct a 
verdict (page 154), and on his ruling in refusing to 

30 direct a verdict (page 154).

When the plaintiff rested, it appeared that a 
horse owned hy the Mail Company, without a 
driver and without bit or bridle, had run away from 
the place where the mail wagons were accustomed 
to stand and caused injury to the plaintiff^ that 
Seebach, a truckman who had crossed the ferry 
many times each day for fifteen years, had seen 
mail wagons with horses, standing in the shed, 
sometimes feeding, never tied and often without a 
driver in attendance (page 94). The plaintiff’s case



at this stage al>o showed that through the elevator 
openings forty feet away noises from the trains in 
the train shed above could be heard; that automobiles 
passed and repassed; that six lines of ferries arrived 
and departed on the opposite side of the main drive-
way which was sixty feet wide: that passengers and 
vehicles travelled up and down this main driveway 
and that from all these sou ces noises occured likely in 
to frighten horses. This state of facts was suffi-
cient to place on the Mail Company the burden of 
showing that the runaway happened through no 
fault or neglect on the, part cf its employees and 
therefore the refusal to non-suit was proper.

At the close of the defendant’s case the question 
to be determined was, did the Mail Company exer-
cise proper care and precautions to prevent its horse 
running a way at that time and place and under the 
circumstances proven and was the testimony of the 20 
driver to be believed, he being the only witness as 
to the steps taken to prevent the runaway and cause 
of the horse’s start. In addition to the facts already 
mentioned, it should be noticed that the case for the 
Pennsylvania Railroad showed that there were 
eleven lines of track in the train shed above (on 
which the elevators opened), on which locomotives 
with their cars ran for receiving and discharging 
passengers (page 148). It was for the jury to say 
whether the removal of the bridle and bit in a place 3° 
where noises must have been constantly occuring 
and where the horse was subject to disturbance from 
passengers on the main driveway, was a careful and 
prudent act, even though the diiver stood directly 
in front of the horse. By his act the driver deprived 
himself of the only means at his command of stop-
ping the horse, for it is seen that his clutch on the 
horse’s nose was insecure.

It was shown that the horse could have been tied 10
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with a neck strap to one of the iron pillars; that 
the horse could have been faced west where he 
would have run into a stone abutment at the rear 
of the open space, instead of east on the main 
driveway; that gates, ropes or chains could have 
been stretched from the nearest pillar to the mail 
room, thus closing the horse in; or that the 

10 wagon wheels could have been tied together and it 
was therefore for the jury to say, whether in this 
particular case the Mail Company had not been neg-
ligent. It is true the driver testified that he had 
arranged his wagon so that the wheels were on 
either side of an iron pillar, but he then left the 
horse for fifteen minutes while he was in the wait-
ing room. This was a single horse wagon and the 
space between the wheels could have been no more 
than a foot, but the driver says he managed to 

20 place the wheels on either side of a pillar eight 
inches square (page 42), the pillar being on the 
south side of the wagon (page 108). When the 
horse started to run, the driver fell to the north of 
the horse and wagon (page 113). It is therefore 
clear that while the driver was in the waiting room 
the horse must have moved and changed the posi-
tion of the wagon so that the wheels were no longer 
around the pillar when the driver took the bit and 
bridle off, or the driver lied when he said the pillar 

30 was at any time between the wheels, for the driver 
having fallen to the north and not being run over 
when the horse started (page 114), the horse must 
have gone to the south or straight ahead, an im -
possible feat with the pillar between the wheels on 
the south side.

What frightened the horse? The driver could 
not or would not tell, but he says no one struck him 
(page 112). Here, then, was a horse that had been 
driven for three or four months by another driver
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who described the horse as gentle and not given to 
running away. It is evident from his sudden start 
and great speed that something alarming had given 
him a great fright and if it was not a blow it must 
have been a sudden and disturbing noise to which 
the hoise was not accustomed and that is just what 
it was the duty of the IVIail Company to guard 
against in that place. * -,q

Great importance was attached by the MailCom- 
pany to the effect of the decision of this Court in 
Belles v. Kellner, 38 Vroom, 255. The question in 
that case arose on the refusal of the Trial Judge to 
charge as requested, wherein this Court held he was 
in error, but it is nowhere stated in that opinion 
that the case should have been taken from the jury. 
Had the horse in that case run away, it might have 
appeared to the jury that the driver was not near 
enough to restrain him. In that case the Court 2°  
said:

uWith what additional care he (the driver) might 
have been charged if the horse had been left near a 
steam lailroad track where locomotives were passing 
or in a place where fire engines or bands of music 
were approaching, is not a question in this case.
It has been frequently held that leaving a horse un-
tied and unattended in the street that is with no 
one near enough to control him by voice or other- 30 
wise, or to leave him in that condition in proximity 
to a steam railroad, or where the horse is not gentle, 
are circumstances from which negligence may be in-
ferred. ”

Reference is made to the following cases to sus-
tain the Trial Judge’s refusal to non-suit or to 
direct a verdict:

40
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Dudley vs. Camden &  Phila. Ferry Co., 10 
Vr., 368.

Hoboken L. &  I. Co. vs. Lally, 19 Vr., 604.

Watson vs. Camden, &c., R. R. Co., 26 Vr., 
125.

10 IX . X.
These requests to charge were substantially cov-

ered by the Judge’s charge, particularly in that 
part found on pages 162, 164 and 166.

X I.
The refusal to charge covered by this exception 

was proper. It is submitted that the Mail Company, 
although a contractor engaged in carrying the gov-

20 ernment mail, owed the same duty in the ferry 
house to others lawfully there, as it owed in the 
street. Indeed, the degree of care required in the 
ferry house, because of the many disturbing noises 
and the number of persons passing, was greater 
than it could be held to owe in many other places.

X II.
The subject of this exception is found on page 

86, and the charge on this point is on page 163.
30 There was no demand made before trial for the pro-

duction of the books and no notice to produce. 
The refusal was evidently because of the thought 
arising in the physician’s mind of the entries his 
books contained concerning other patients. His 
refusal could only affect the credibility and not the 
admissibility of the evidence.

X III.
We find no exception sealed covering this assign- 

ment of error, neither do we find that the Judge so
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charged. On the contrary he charged (pages 157, 
160, 161, 167) that the plaintiff must satisfy the jury 
by the weight of evidence that the Mail Company 
had not used reasonable care.

X IV.

This part of the charge (page 158) was in effect 
directing the jury to consider the driver’s statement 10 
that he was putting the feed bag on when the horse 
smarted without cause known to him and to give it 
what weight they believed it entitled to.

XV. XVI.

The Court was correct in his statement of the law 
to the jury as laid down in Hoboken Land and Im-
provement Co. vs. Lally ,(19 Vr., 604) and explaining 
its effect on the case at bar. It was called to the o0 
jury’s attention in connection with the case of 
Belles vs. Kellner (38 Vr., 255), and the Judge par-
ticularly pointed out wherein the Lally case dif 
fered from the case at bar (page 160).

X V II.

This relates to a comment of the Trial Judge 
(page 162) on the plaintiff’s evidence (page 55) and 
was immediately qualified by the words “ but he 
seems to be fairly alive to-day and is here in Court.”  30

The plaintiff could not recover for fright or his 
mental state, and the Judge so ruled (page 58), and 
as the whole question of the extent of the plaintiff’s 
injuries was left to the jury, this statement by the 
Court could have no effect on the defendant’s case.

With reference to the Judge’s charge or refusal 
to charge, it may be said in conclusion, that the 
charge as a whole covers all the defendant’s requests *0
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to charge, so far as the same were applicable to the 
case and that the duty of the jury to decide the 
question of the defendant’s negligence was clearly 
pointed out and that no material error appears.

June Term 1905.

JA M E S F. FIELD ER ,
Of Counsel with Defendant in Error.

20
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NEW  JE R S E Y  COURT OF ER R O R S AND 

A PPEA LS.

P H IL IP  J. KOONZ, j

Plaintiff-Defendant in Error, )
)

vs. ,

NEW Y O R K  M AIL CO. et al )

Defendant-Plaintiff in Error. )
)

W RIT OF 

ERRO R.

TH E STATE OF NEW  JE R -20  
S E Y  to C H A R LES W. PA R -
K ER , Esq., Judge of our Circuit

? c t ? a t * ’ ' ? ^ ourt J ersey City, in and for the 
( SEA L. ) County of Hudson, or such Justice
°  - .............. 0 of the Supreme Court of the State

of New Jersey as shall hokf such 
Circuit Court, G R EETIN G :

Forasmuch as in the record and proceedings, and 
also in the giving of judgment in a certain plaint, 3 3 
which was in our Circuit Court, holden at Jersey City, 
in and for the said County of Hudson, between Philip 
J. Koonz, plaintiff, and New York Mail Company 
and the Pennsylvania Railroad Company, defend-
ants, in an action of tort, manifest error hath inter-
vened, to the great damage of the said New York 
Mail Company, as it is said ; we being willing that 
the error, if any there be, should, in due manner, be 
corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command vou, 4°
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that if judgment be thereupon given and affirmed, 
then you distinctly and openly send, under your seal, 
the record and proceedings aforesaid, with all things 
touching the same, to our Judges of our Court of 
Errors and Appeals in the last resort in all causes, at 
Trenton, on the tenth day of February next, nine-
teen hundred and five, together with this writ, that, 
the record and proceedings aforesaid being in- 

lo spected, we may cause to be further done thereupon, 
for correcting that error, what of right, and accord-
ing to the law and custom of the State of New Jer-
sey, ought to be done.

Witness our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton 
aforesaid, the twenty-fourth day of January, in the 
year of our Lord one thousand nine hundred and 
five.

2o g r e y , Mc De r m o t t  & e n r i g h t ,

Attorneys.

S. D. DICKINSO N,

Clerk.

The answer of Charles W. Parker, one of the 
fudges of the Hudson County Circuit Court of the 

30 State of New Jersey, within named. The record and 
proceedings of the plea whereof mention is within 
made, with all things touching and concerning the 
same, I hereby certify to the Court of Errors and 
Appeals in the last resort in all cases of said State at 
Trenton at the day and year within contained, in a 
certain schedule to this writ annexed, as within I am 
commanded.

C H A R LES W. P A R K E R ,

40 Judge.
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HUDSON COUNTY, ss.:

T H E STA TE OF NEW  JE R -
SEY , to the Sheriff of the County 
of Hudson. G R EET IN G : You

? " c C AT" " ?  are llereby commanded to sum- 
f oEAD. ) mon the New York Mail Com-
° .................. °  PanYv a Corporation, and the

Pennsylvania Railroad Company, 
a Corporation, to be and appear 10 

before the Circuit Court, to be held at Jersey City in 
and for the County of Hudson, on the Fourth day of 
March next, to answer unto Philip J. Koonz in an 
action in tort to the plaintiff’s damage, nineteen 
hundred and ninety dollars, and have you then there 
this writ.

Witness, Jonathan Dixon, Esq., Judge of our said 
Court at Jersey City, aforesaid, the eighteenth day 
of February in the year of our Lord one thousand 20 
nine hundred and four.

M AU RICE J. STACK,

Clerk.

B R IN K E R H O F F  & F IE L D E R .

Attorneys.

Endorsed: Returnable March 4th, A. D. 1904. 33 
Brinkeroff & Fielder, Attorneys, 15 Exchange Place 
Jersey City, N. J.

I hereby deputize F. P. Budden to serve the with-
in writ. Witness my hand and seal this 19th day of 
February, 1904.

JO H N  Z E L L E R , Sheriff.

By J* J- H E A V EY , Under Sheriff. (Seal.) 4°
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Served within summons February 19, 1904, on 
the defendant, New York Mail Company, by leaving 
a true copy thereof with George Hernarus, agent of 
said company, and on the defendant, Pennsylvania 
Railroad Company, by leaving a true copy thereof 
with Harry Ross, agent of said company.

JO H N Z E L L E R , Sheriff.

IO By F. P. BUDDEN, S. D. S.

D ECLA RA TIO N .

HUDSON CO UNTY CIRCU IT COURT.

Of the Fourth Day of March, 1904.

20 HUDSON COUNTY, ss.:

The New York Mail Company, a Corporation, and 
the Pennsylvania Railroad Company, a Corporation, 
the defendants in this suit, were summoned to an-
swer unto P H IL IP  J. KOONZ, the plaintiff there-
in, in an action in tort, and thereupon the said plain-
tiff, by Brinkeroff & Fielder, his attorneys, complains 
for that whereas the defendant, the Pennsylvania 
Railroad Company, at the time of committing the 

30 grievances hereinafter mentioned, was running, con-
trolling and operating a certain ferry and ferry boats 
for the transportation of passengers, horses and 
vehicles' for fare or hire, from Jersey City, in said 
County of Hudson, to the Borough of Manhattan, in 
the City and State of New York, and was also then 
and there in the control and management of a certain 
ferry house situate in Jersey City aforesaid, with 
passageways for embarking and disembarking pas-
sengers, horses and vehicles upon and from said 
ferry boats.
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And Whereas the defendant, the New York Mail 
Company, at the time of committing- the grievances 
hereinafter mentioned, was the possessor, operator 
and manager of certain wagons or vehicles with 
horses harnessed or attached thereto, which in pur-
suance and furtherance of its business, were accus-
tomed to use and travel through the said ferry house 
and passageways of the defendant, the Pennsvlvania 
Railroad Company, and at the time of committing to 
the grievances hereinafter mentioned was the pos-
sessor, operator and manager of a certain wagon 
or vehicle with a horse harnessed or attached there-
to, then and there using and occupying the ferry 
house and passageways aforesaid of the defendant, 
the Pennsylvania Railroad Company,

And Whereas, the said plaintiff, on or about the 
eighteenth day of December, nineteen hundred and 
three, at Jersey City in the County of Hudson afore- 20 
said, at the instance and request of the defendant, 
the Pennsylvania Railroad Company, became and 
was a passenger of the said last named defendant, 
for a certain fare or hire, then and there paid by the 
plaintiff to said last named defendant, to be safely 
carried and transported by means o* said ferry and 
ferry boats run, controlled and operated by said last 
named defendant, from Jersey City aforesaid to said 
Borough of Manhattan, whereupon said last named 
defendant undertook to safely carry and transport 30 
the plaintiff from Jersey City aforesaid, to the 
Borough of Manhattan aforesaid, for the fare or hire 
paid as. aforesaid by the plaintiff to said last named 
defendant.

That it then and there became and was the duty 
of said defendant, the Pennsylvania Railroad Com-
pany, to provide and maintain a safe and proper 
place or passageway or means of ingress for the 
plaintiff from and through its said ferry house to its 4°
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said ferry boats, and to take all reasonable care and 
precautions to protect and prevent the said plaintiff 
from bodily injury while in the said ferry house and 
on or upon said passageways for embarking and dis-
embarking passengers, and to regulate and restrain 
all persons and corporations operating and manag-
ing wagons or vehicles with a horse attached or har-
nessed thereto in, on or upon said ferry house and 

lo passageways, in the careful or proper use and occup-
ancy thereof, and especially to use and take all pro-
per care and precaution to protect and prevent the 
plaintiff from sustaining bodily injury while such 
passenger as aforesaid, by or through any horse or 
vehicle using said ferry house and passageways; 
and it then and there became and was the duty of the 
defendant, the New York Mail Company, to direct, 
operate and manage its said wagon or vehicle, with 
the horse harnessed or attached thereto, in a careful 
and prudent manner, so as not .to injure the plaintiff 
while traveling on or occupying said ferry house 
and passageways.

But the plaintiff, in fact, says that the defendant, 
the Pennsylvania Railroad Company, wrongfully 
neglected its duty in that behalf and failed and neg-
lected to take and use all proper care and caution to 
provide for the safety and bodily protection of the 
plaintiff, while its passenger as aforesaid, and did not 
provide and maintain a safe and proper place, pas- 

* sageway or means of ingress for him, the said plain-
tiff, from and through its said ferry house to its said 
ferry boats’, and did not take all reasonable care and 
precautions to protect and prevent the plaintiff from 
sustaining bodily injury while in said ferry house and 
on and upon said passageways for embarking and 
disembarking passengers, and , did not regulate and 
restrain the defendant, the New York Mail Com-
pany, in the careful and proper use and occupancy of 
said ferry house and passageways; and the said de-
fendant, the New York Mail Company, did not di-
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rect, operate and manage its said wagon or vehicle, 
with the horse attached or harnessed thereto in a 
careful and prudent manner, so as not to injure the 
plaintiff while in the use of said ferry house and pas-
sageways, but, on the contrary, the said defendant, 

H  the New York Mail Company, took so little and such
bad care of the said wagon or vehicle and of the 
horse attached or harnessed thereto, that the said 
horse ran away with said wagon or vehicle, and into io 
and collided with the plaintiff, who was then and 
there standing in the passageway provided by the 
defendant, the Pennsylvania Railroad Company, as a 
place or way of ingress Jor its passengers from its 
said ferry house to its said ferry boats, and the said 
defendant, the Pennsylvania Railroad Companv, 
through its negligence, carelessness and mismanage-
ment, allowed said horse to run away with the wagon 
or vehicle attached or harnessed thereto, and to run 
into and collide with the said plaintiff, who was then 20 
and there standing in the passageway provided as 
aforesaid, and the said horse and wagon or vehicle 
did run into and collide with the said plaintiff and 
sti ike the body of the said plaintiff with great force 
and violence, and by reason thereof the plaintiff be-
came and was then and there greatly bruised, hurt, 
wounded and injured, and became and was sick, sore, 
lame and disabled and permanently injured, and so 
remained for a long space of timé, to wit, from 
thence hitherto, during all which time he has suffered 33 
and undergone great pain and distress, and will in 
the future suffer and undergo great pain and dis-
tress, and has been and will be permanently de-
prived of and prevented from enjoying his necessarv 
and lawful affairs, occupations and amusements, and 
thereby also the plaintiff has been put to great ex-
pense for surgical services, medical attendance, 
medicines, care and nursing, in and about endeavor-
ing to be cured of the said sickness, soreness, bruises 
and injuries so received as aforesaid, to wit, at Jersey 
City aforesaid. 4
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Wherefore, the plaintiff says that he is injured and 
has sustained damages to the amount of nineteen 
hundred and ninety dollars ($1,990), and thereupon 
he brings his suit, &c.

B R IN K E R H O F F  & F IE L D E R ,

Attorneys of Plaintiff.
10

And the said defendant, the New York Mail Com-
pany, by Frank H. Somer, its attorney, comes and 
defends the wrong and injury, when, etc., and says, 
that it is not guilty of the said supposed grievances 
above laid to its charge, or any or either of them, or 
any part thereof in manner and form, as the said 
plaintiff hath above thereof complained against it. 
And of this, the said defendant, the New York Mail 
Company, puts itself upon the country, etc.

20
FR A N K  H. SOMER,

Attorney.of Defendant.

STATE OF NEW  Y O R K , )
) ss.;

30 COUNTY OF NEW  Y O R K .)

A. H. Boomer, of full age, being duly sworn ac-
cording to law, on his oath, says', that he is the Presi-
dent of the New York Mail Company, a corporation, 
one of the defendants in the above plea mentioned, 
and deponent further says that the said plea is not 
intended for the purpose of delay, and that he, this 
deponent, verily believes that the said New York 
Mail Company has a just and legal defence to the 

40 said action on the merits of the case.
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Sworn and subscribed to be-
fore me at New York City, in 
the State of New York, this A. H. BOOMER. 
14th day of April, A. D., 1904.

(Seal). A L E X . D. CO RN ELL,
Notary Public, Rockland Cp. 

Certificate filed in N. Y. Co.

STA TE OF NEW  Y O R K , )
) ss *

COUNTY OF NEW  Y O R K .)

Ij Thomas L. Hamilton, Clerk of the County of 
New York, and also Clerk of the Supreme Court for 
the said County, the same being- a Court of Record, 
do hereby certify that Alex. D. Cornell has filed in 
the Clerk’s office of the County of New York a certi- 20 
fied copy of his appointment and qualification as 
Notary Public for the County of Rockland, with his 
autograph signature, and was at the time of taking 
the annexed deposition duly authorized to take the 
same, and that I am well acquainted with the hand-
writing of said Notary Public, and verily believe that 
the signature to the annexed certificate is genuine.

In testimony whereof, I have hereunto set my 
hand and affixed'the seal of the said Court and30 
County, the 14th day of April, 1904.

(Seal). THOS. L. HAM ILTON,
Clerk.

Filed April 18, 1904.

M AU RICE J. STACK,
Clerk. 40

Endorsed :
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Therefore, to try the issue above joined let a jury 
come before the said Circuit Court, at Jersey City 
aforesaid on the ioth day of January, 1905, as yet of 
the term of December, in the year of our Lord, one 
thousand nine hundred and four, who neither, &c., 
by whom, &c., to recognize, &c., because as well, 
&c., the same day is given to the parties aforesaid, at 
which day before the said Circuit Court come the 
said parties, by their attorneys aforesaid and the 

10 jurors of the jury above mentioned also come, 
who to speak the truth of the matters afore-
said being chosen, tried and sworn, say upon 
their oath that the said defendant, the New 
York Mail Companv, is guilty, as the said plaintiff 
hath thereof above complained against it, and that 
they find in favor of the plaintiff and against the de-
fendant, the said the New York Mail Company, and 
they assess the damages of the plaintiff on occasion 
of the premises at fifteen hundred dollars, and above 

20 his costs and charges by the said plaintiff above his 
suit in this behalf expended.

Therefore, it is considered that the said plaintiff
do recover against the said defendant his damages
aforesaid in manner aforesaid found, and also forty-

. two dollars and thirty-eight cents for his said costs
and charges by the said Court now here adjudged,
and which said damages, costs and- charges in the
whole amount to fifteen hundred and forty-two dol- 

30 lars and thirty-eight cents.

And the said defendant in mercy, &c.

Judgment entered and signed this 12th day of 
January, A. D., 1905, at 9.45 A. M.

C H A R L E S W. P A R K E R ,
Tud.°fe.40



TESTIM O N Y.

January 9, 1905.

A jury was duly drawn and sworn.

Mr. Fielder then opened the case to the jury, on 
behalf of the plaintiff.

EM IL R EU TTER , sworn as a witness on behalf o f TO 
the plaintiff, testified as follows:

D IRECT EXA M IN A TIO N  by Mr. Fielder:

I am Ferry Station Master of the Pennsylvania 
Ferry, Jersey City station, and have been eight or 
nine years* this ferry is located at the foot of E x -
change Place, Jersey City; the entrance for passen-
gers for the ferry from Jersey City, in December, 
1903, there was one on each side of Exchange Place, 20 
and that entrance was on the grade or level with the 
floor of the ferry house.

Q. After a passenger, or one buying a ticket, buys 
his ticket, what does he do to gain entrance to the 
ferry house?

Mr. G R A Y : I object. The question was 
‘“What does a passenger, after he has bought 
his ticket, do to gain entrance to the ferry 
house?” I don’t think that that is a proper 
question, because the question seeks a hypo-
thetical conclusion and opinion from the wit-
ness. What can a passenger do or what did 
any particular passenger do may be pertinent 
to the real inquiry before this Court.

Mr. F IE L D E R : The purpose is to show 
how the oassenger proceeds. 40
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The CO URT: Well, how he is expected 
to proceed, how the railroad expects' him to 
proceed.

Mr. F IE L D E R : I will withdraw this ques-
tion.

Q. After the passenger has secured his ticket what 
10 method is provided for the passenger to proceed on 

his journey to the ferry boat? A. I don’t quite um 
derstand that question.

Q. After he has bought his ticket how does he pro-
ceed to get to the ferry boat? A. He proceeds 
through the waiting, passes through the gang-
way, 60 feet wide, which is used by both teams and 
passengers.

Q. In what direction does this main drive way ex-
tend? A. North and south, the whole length of the 
ferry house: it is close on to 600 feet long1, if I

20 recollect right.
Q. What is on the east side of the driveway? A. 

Ferry slips and the dividing line between the ferry 
slips.

Q. What ferry slips are there there? A. One 
Annex, two Cortlandt, two Desbrosses, and one 23rd.

Q. On what grade are these ferry slips with refer-
ence to this mam driveway?

Mr. V R E D E N B U R G H : I object to that, 
may it please your Honor, I can’t understand 
that question What grade is the slip with 
reference to the driveway?” Of course, it is 
uncertain what he means by the slip.

Mr. F IE L D E R : The ferry master uses 
the word “ slip.”

Q. I suppose, more correctly speaking, it is bridge, 
is it not, Mr. Reutter? A. Well, there are bridges 

40 and slips, both.
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Q. (The Court.) What do you mean by the slip?
A. ihe slip is where the boat enters between the 
racks.

Q. (The Court.) The portion of water enclosed by 
the racks, isn’t it? A. Yes, sir.

Q. (The Court.) Then, there is a bridge? A. There 
is a bridge between them.

Q. (The Court.) And the end of the boat comes 
in contact with the end of the bridge and is made 
fast to it? A. Yes, sir. W

Q. (The Court.) And the bridge rises and falls to 
some extent, with the tide, does it not? A. Yes, sir.

Q. This bridge is made fast to the main driveway?
A. Yes, sir.

Q. Now, on what grade or level is the end of the 
bridge that is made fast to the main driveway with 
reference to the main driveway? A. What grade?

Q. What grade or level, is it on the same grade or 
level, or are there steps? A. Where it is made fast?

Q. Yes? A. It is on the level. 20
O. What is at the north end of the ferry house?

A. Part of a dock, dock property between— it is a 
dock on the north end.

Q. And does this main driveway lead out of the 
ferry house to this dock? A. Yes, sir, it does.

Q. Where is your office? A. Almost center on the 
west side of this driveway.

Q. Opposite what ferry slip? A. South Desbrosses 
street ferry slip.

Q. What is on the same side of the driveway south 
of your office? A. Well, there is two waiting-rooms, 
the team entrances and exits, the stone abutment and 
storeroom, and another entrance, and the elevators 
and gents’ toilet.

Q. What is there north of your office? A. There 
is elevators, stand for mail wagons, mail room; that 
is all inside of the ferry house.

Q. How wide is this space north of your office 
bordering on the main driveway—along the main 
driveway? 4°
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Mr. V R E D E N B U R G H : Are you giving 
the whole width that is north of his office, or 
only part of it ?

Mr. F IE L D E R : The space that is north 
of his office.

Q. Including the driveway?
Q. There are no driveways north of your office 

10 and west of the driveway? A. No. I should judge 
about 100 feet open space.

Q. And what is next north of the open space? A. 
A mail room.

O. What mail room and what for? A. Well, I be-
lieve they assort and store mail and keep their 
pouches and one thing and another in there that ar-
rives and departs on some of the trains. I never took 
particular notice what it was for.

Q. Is there any sign or mark designating that 
20 office? A. I believe there is a small s ig n “ U. S. 

Mail,” on the front door; I am not positive, though. 
Q. Is there a sign “ Mail transfer clerk?”

Mr. G R A Y : I object. It seems to me 
these questions as to what there is there, must 
be confined, to be proper, to the time at or 
just before the accident. The witness seems 
to be now speaking of the present condition.

The C O U R T: That seems to be so, Mr. 
Fielder.

Mr. F IE L D E R : Yes, sir, I suppose that 
is an oversight on my part. I intended these 
questions to apply to that particular time.

Q. Will the witness say whether the conditions 
that he has described are the ones that existed in 

40 December, 1903? A. If I recollect right, they are.
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Q. (Mr. Vredenburgh.) You refer to the United 
States mail, don’t you? A. Yes, sir.

Q. (Mr. Vredenburgh.) Post-Office Department? 
(No audible answer.)

Q- This open space that is north of your office runs 
back, how deep? A. About 60 to 65 feet.

Q. And what is there at the back? A. Stone abut-
ment.

Q. Running along the whole width of the open 
space? A. With the exception of a small little closet 
that is in there, in the stone abutment, there is an 
engine room, too.

Q. Then, as I understand you to say, this open 
space is closed on three sides, and open on the main 
driveway? A. Yes, sir.

Q. What is over the top of this open space? A. 
The platform tracks or railroads in the railroad sta-
tion.

Q. Are there any openings through the top or 
roof? A. Elevator openings. 20

Q. How many elevators? A. Two.
Q. (Mr. Vredenburgh.) Do you mean two alto-

gether, or two in that open space? A. Two elevators 
in that open space.

Q. (Mr. Vredenburgh.) You said something about 
an elevator to the south of your office—was there a 
freight elevator to the south of your office? A. Yes, 
sir.

30
Mr. F IE L D E R . I am talking now of the 

open space north of his office, Mr. Vreden-
burgh, he says there are two elevators in that 
open space.

The C O U RT: Perhaps, Mr. Vredenburgh, 
it would save time if you would wait until your 
turn comes; of course, you want to clear the 
matter up. 40



Mr. V R E D E N B U R G H : I would wait, 
your Honor, but a gentleman is called here 
who isn t shown to be accurately acquainted 
with distances, and these things, and he is 
asked about that, he is asked to describe a 
condition of things which can be more accur-
ately done by some architect, or some one 
who knows about distances. Now, when he is 
dealing with that, if he is going to deal with 

10 a witnes who doesn’t prepare himself, and
isn t a person who knows accurately about 
such things, why, I should think, it was per-
missible for me to keep the counsel and wit-
ness right, so far as I know about it.

Mr. F IE L D E R : I am not asking this wit-
ness to be accurate about' measurements at 
all; if Mr. Vredenburgh wants them accurate 
I suppose he can produce a surveyor or archi- 

20 tect.

The C O U R T : The point with the Court 
is tiie orderly method of examining. While 
of course, I don’t insist upon it myself, per-
haps it is better to let the examination pro-
ceed in the orderly way, and if there are any 
corrections to be made, they can be made 
when counsel’s turn comes.

30 Q. Are these two elevators enclosed cn the sides? 
A. They are.

Q. Framework built around them? A. Yes, sir.
Q. So that they are completely enclosed? A. Yes', 

sir.
Q. How far are they away, about, or how far were 

they in December, 1903, away from the place where 
you say the United States mail wagons stood?

Mr. V R E D E N B U R G H : When you sav 
they, what do you mean?40
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Mr. F IE L D E R : The elevators.

Mr. V R E D E N B U R G H : These two ele-
vators. Are you referring to both of them?

Mr. G R A Y : I object to the question be-
cause it assumes a condition of fact which 
hasn’t been shown to exist. The question re-
fers to where the United States mail wagons 
stood. I don’ t understand he has said where 10 
they stood.

Q. Whereabouts in this open space was the place 
where the mail wagons stood in December, 1903?
A .Well, I couldn’t tell you exactly where that mail 
wagon stood.

Q. I didn’t mean this mail wagon, I meant where 
the mail wagons—(Interrupted.) A. On the north 
end, extreme north end.

20

The CO URT: Are you speaking of the 
open space near his office, or are you speak-
ing generally of the open space.

Q. You mean the open space next north of your 
office and west of the driveway? A. Yes, sir.

Q. Was this place next to the mail office of which 
you spoke? A. Yes, sir.

Q. Directly next to it? A. Yes, sir. 30
Q. Now, how far were these elevator shafts from 

this place where the mail wagons stood? A. Well, 
the nearest one, there is an open place there, I should 
judge, of about 40 feet, I couldn’t give you the ex-
act distance.

Q. Now, you mean 40 feet between the elevator— 
(Interrupted.) A. And the mail—

Q. (Continuing.)—and the mail wagon? A. And 
the mail wagons, the open space that they stand in.

Q. How did the mail wagons get to the, reach this 4°
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space in the depot, where they were accustomed to 
stand? A. Drive in from the driveway, some drive 
in, some back in.

Q. Some coming over the ferry, and others from 
Jersey City, I expect? A. Some from Jersey City, 
yes, sir.

Q. These wagons were drawn by horses, were 
they not? A. Yes, sir.

Q. Some of them two horses, and some of them 
°  one horse wagons? A. Yes, sir.

Q. When the wagons stand there, which way do 
the horses face? A. East.

Q. That is toward the main driveway? A. Yes, 
sir.

Q. For how long a space do the mail wagons 
stand in this particular place, how long a space of 
time? A. Well, I have never timed them, I  couldn’t 
answer that question, I never paid enough attention 
to it.

20 Q* How long have you seen mail wagons, prior to 
December, 1903, standing within this space? A. .1 
never took particular notice how long they stand 
there; there are mail wagopis there all of the time, 
some going and some coming.

Q. How many foot passengers use this main 
driveway and the part of the ferry house on the grade 
of the main driveway daily? A. That I couldn’t tell 
you.

Mr. G R A Y : I object to that, I can’t see 
how that is pertinent at all.

Mr. V R E D E N B U R G H : If it were perti-
nent it can be seen that this witness doesn’t 
know it.

Mr. F IE L D E R : It is very easy for the wit-
ness to say he doesn’t know; it is pertinent, if 
the Court desires me to state, in view of the 

40 duty that the Pennsylvania Railroad Com-



pany, and that this mail company, the owner 
of these wagons, owed to passngers. Here 
was a space that I expect to show was oc-
cupied daily by tens of thousands of passengers 
going to and from New York, between New 
York and Jersey City, and the trains and New 
York, and the duty that the Pennsylvania 
Railroad Company and the New York Mail 
Company owed to these passengers is a ma- io 
terial matter in this case. I am trying to find 
out from this witness, if he knows, about the 
number of passengers that travel through 
there.

The C O U RT: All you need to show, Mr. 
Fielder, is that the entrance and passage ways 
are provided there for the use of passengers, 
and that they were habitually used by pas-
sengers. 20

Mr. F IE L D E R : Yes, sir, and I think I 
ought to be permitted to go further than that, 
by showing that, with this great number of 
people, these two companies were expected 
to use, perhaps, greater care than a man driv-
ing in the street, where foot passengers use 
only the sidewalks and the cross walks.

Question and answer read. 30

The CO URT: It has been answered, 
hasn’t it?

O. Can’t you state about?

Mr. G R A Y : I object.

49A. I cannot.
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Mr. G R A Y : It seems to me if either de-
fendant owes any duty, it owes it just as 
much to one passenger as it does to a million. 
I can’t see how the number of passengers' in-
creases the duty of either defendant. Just 
what the duty is hasn’t yet been defined, and 
there has been no evidence upon it. If this 
question is admissible, perhaps it would be 
better to have it come later, when the question 
of what the duty is can be discussed, so as to 
ascertain whether the number of people cross-
ing the ferry slips is any measure of the duty.

The C O U R T : It seems to me the duty is 
very much the same as Mr. Gray says; when 
we come to the question of reasonable care 
possibly the number of people who are ac-
customed to use the foot passageway every 
day might be material, as tending to influence 

20 the jury on the question of reasonable care.
I think the question may be allowed.

Defendant Pennsylvania Railroad Com-
pany excepts.

3«

The defendant New York Mail Company 
prays an exception may be allowed to this 
ruling, and it is allowed and signed and sealed 
accordingly.

C. W. P A R K E R , J.

Mr. F IE L D E R : I won’t insist on the ques-
tion, I withdraw it.

Q. What sort of vehicles use the main driveway 
in the ferry house?

Mr. G R A Y : I object to that, I don’t want 
to be objecting all the time, but I can’t see
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how that is pertinent, and we don’t want to 
have to meet something which isn’t a proper 
Lsue in the case.

The C O U RT: The plaintiff is entitled to 
show the general uses' to which that driveway 
is put, it seems to me, and while the question 
may be possibly framed from the wrong end,
I think it is pertinent. If the plaintiff had 
asked, “ What are the uses of the driveway, 
what are the general uses of the driveway?”
I don’t know as counsel would object, would 
they ?

Mr. G R A Y : We don’t know what the 
plaintiff is going to show in the way of facts 
which will make this question of the driveway 
pertinent.

20

The CO URT: You have a declaration 
showing it.

Mr. G R A Y : But the declaration doesn’t 
indicate that there was any duty on the part 
of the defendant which it neglected in the 
driv eway.

Mr. F IE L D E R : I suppose both counsel 
will admit what I am trying to prove by this30 
question, that all sorts of vehicles use this 
driveway, including automobiles, will they?

Mr. G R A Y : I will admit whatever I think 
is pertinent, I can’t admit anything that I 
don’t think is pertinent.

Mr. F IE L D E R : Don’t you think that is 
pertinent? 4C
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Mr. G R A Y : Not in the present situation. 
What has' an automobile got to do with it?

Mr. F IE L D E R : Well, an automobile may 
frighten a horse.

The C O U R T : Do you want a ruling on 
this question?

io
Mr. G R A Y : I should like to have a ruling, 

yes, sir.

The C O U R T: It may be answered.

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

20 C. W. P A R K E R , J.

Q. Including automobiles?

Mr. G R A Y : I object to that.

The CO U RT: I don’t know what the 
automobiles have to do with the case.

Mr. G R A Y : It is certrainly a leading ques-
3°  tion.

The C O U R T : Do you expect to show 
that the horses were scared by an automobile 
and ran away?

Mr. F IE L D E R : I think that might ap- 
ppear.

40 The C O U R T: I will exclude this question.
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Q. How were these vehicles propelled?

Mr. G R A Y : I object.

The C O U R T : Answer that.

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed ,0 
and sealed accordingly.

C. W. P A R K E R , J.

A. By horse power, some of them, some were elec-
tric machines of different descriptions; some are 
pulled by hand.

Q. When you refer to electric machines, what kind 
of machines are those? A. Automobiles.

20Mr. G R A Y : I don’t want to keep on ob-
jecting on the same line. I suppose one rul-
ing disposes of the whole question?

The C O U R T : Well, you better enter your 
exceptions on every point.

Mr. G R A Y :  Then, I ask that that last 
question be excluded for the same reasons 
before stated. *0

The CO URT: It will be allowed.

To which ruling the defendant, the New 
York Mail Company, prays that an excep-
tion may be allowed, and it is allowed, and 
signed and sealed accordingly.

C. W. P A R K E R , J. 40
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Mr. V R E D E N B U R G H : Your Honor, 
will you allow me an exception, too?

The C O U R T: I haven’t heard your ob-
jection, Mr. Vredenburgh.

Mr. G R A Y : , I suggest this, that the plain-
tiff should prove what occurred; if an electric 
or other propelled vehicle had some relation 
to the issue here and caused the running away 
of the horse, or whatever they propose to 
prove, then all these questions may be ab-
solutely pertinent, or they may be unneces-
sary; it isn’t shown that an electric vehicle 
had anything to do with the case.

The C O U R T: On this broad, general 
proposition on the part of the plaintiff, that 
all kinds of vehicles are accustomed to use

20
this driveway, I suppose the plaintiff ought 
not to be allowed to go too far in giving the 
details as to every individual kind; it seems 
to me that it is discretionary up to this point, 
and I won’t shut the plaintiff out so far as he 
has gone.

Mr. F IE L D E R : If the Court will permit 
me to state further, that might settle this 

3° question, and what might follow. Let me
say this, that I am going to contend, and the 
purpose of this question and the questions 
that will follow will be to bear out this con-
tention, that it was the duty of the Pennsyl-
vania Railroad Company to know that mail 
wagons with horses attached were allowed to 
stand on the west side of this driveway, un-
attended and untied, that the use to which 
that driveway was put was a use calculated, or 
within the reasonable anticipation of the40
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Pennsylvania Railroad Company, to frighten 
horses so that they would run away and in-
jure passengers that were entrusted to their 
care. That is the purpose of this question, 
and my right to insist on that sort of a ques-
tion and that sort of proposition, is based on 
the case of Exton against the Central Rail-
road Company.

io
Mr. V R E D E N B U R G H : The motion is 

still before your Honor, whether you will 
exclude that last question or not, isn’t it?

The COURT : I have overruled Mr. Gray’s 
objection to the last question, and permitted 
the answer to stand and allowed an exception.
I have refused you an exception, because you 
didn’t object.

20
Mr. V R E D E N B U R G H : I move to ex-

clude that question and answer; I did object 
before, I don’t object at this particular time, 
but I ask now to exclude that question and 
answer.

The CO URT: I decline to entertain the 
objection at this time.

Mr. V R ED EN B U R G H : Well, your30
Honor will overrule my motion, then?

The COURT : That is what it amounts to.

Mr. V R ED EN B U R G H  : And your Honor 
will allow me an exception?

The CO URT: I don’t think I can allow 
vou an exception under these circumstances. 4c
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O. Were the automobiles that were accustomed to 
use this driveway propelled by any other power than 
electricity?

Mr. G R A Y :  I object.

Mr. V R ED EN B U R G H  : I object.

Mr. G R A Y : I object on this ground that 
whatever may have been said toward making 
these questions pertinent as to the Pennsyl-
vania Railroad Company, doesn’t make them 
pertinent as to the New York Mail Company.

T H E C O U R T : Isn’t it more pertinent as 
to the New York Mail Company in this as-
pect, that if the Mail Company was accus-
tomed to leave their horses standing unat-
tended where these vehicles were going by 

20 they might be held guilty of negligence also.

MR. V R ED EN B U R G H  : My objection is 
that it isn’t relevant, I didn’t state any objec-
tion, I object to this question because it has 
no relevancy against the railroad company.

TH E CO URT: The objections will both 
be overruled.

3o

The defendant, the Pennsylvania Railroad 
Company, excepts.

To this ruling the defendant, the New York 
Mail Company, prays that an exception may 
be allowed, and it is allowed and signed and 
sealed accordingly.

40 C. W. P A R K E R , J.
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A. I don’t know enough about the automobiles to 
tell what they are propelled with.

Q. There were others than electric? A. I couldn’t 
tell you what they are propelled with, I am not an 
expert on automobiles.

Q. Was there any one ferry more than another 
that automobiles weie accustomed to use in traveling 
to and from New York?

io
Mr. V R E D E N B U R G H : Objected to for 

the same reason.

Mr. G R A Y : Same objection.

The C O U R T : Objections both overruled.

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed and signed 20 
and sealed accordingly.

C. W. P A R K E R , J.

The defendant, the Pennsylvania Railroad 
Company, also excepts.

A. Twenty-third street ferry.
Q. To go to and from the 23rd street ferry, did 

these automobiles have to pass the place where the 
Mail Company’s wagons were accustomed to stand?
A. Yes, sir.

Q. If automobiles desiring passage to New York 
by way of 23rd street ferry, entered the ferry house 
and the boat was not in the slip, whereabouts, with 
reference to the place where the mail wagons stood, 
would the automobiles stand?

Mr. G R A Y  : I must object to that. 4o
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Mr. V R E D E N B U R G H : The question is 
objected to as not relevant.

The C O U R T: I think, Mr. Fielder, that is 
not relevant, because it doesn’t seem to bear 
particularly on the circumstances at the time 
of the accident. I will exclude it at this point. 
The situation may develop so it will be com-
petent later, 

co

Plaintiff prays exception.

Q. Does the Penn. R. R. Co. operate an automo-
bile wagon through this open space in which the 
mail wagons stand?

Mr. G R A Y : I object to that on the part 
of the mail company, I can’t see how what the 
Penn. Co. does in that particular affects this 

20 defendant.

The C O U R T : That refers to the present. 
I will exclude that question.

Q. In December, 1903, did the Penn. R. R. Co. 
operate an automobile baggage wagon from— (In-
terrupted.)

Mr. G R A Y : I object.
30

Mr. V R ED EN B U R G H  objects.

Objections overruled.

To which ruling the defendant, the New 
York Mail Company, prays an exception, and 
it is allowed, and signed and sealed accord-
ingly.

C. W. P A R K E R , J.

no The Penn. R. R. Co. also excepts.
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A. I don’t remember whether they had them at 
that time.

Q. You don’t say that they didn’t? A. No, I do 
not.

Q. Locomotives attached ti the trains of the Penn.
R. R. Co. run into the depot above this open space,
I understand you to say? A. Yes, sir.

Q. Do the locomotives blow off steam in the de-
pot? to

Mr. G R A Y : I object to that now, “ In the 
depot.” There is an immense depot there; 
they may blow off steam somewhere in the 
depot.

Mr. F IE L D E R : It may have no bearing 
at all in the case., if the steam can’t he heard 
down stairs. I am going to follow it by that 
question. ^

The CO URT: It does seem to me that a 
fairly proper presentation of the case would 
call for a description of the circumstances of 
the accident first, and then the charging of 
the negligence later, because with the case 
presented in this shape you can go into two 
hundred and fifty different reasons why this 
team ran away, if it did run away, whatever it 
was, and then, after you get through all that, g® 
you go on to show that the team did run 
awav and would have to pick out of the two 
hundred and fifty causes the one cause to 
which it was due.

Mr. F IE L D E R : With all due respect to 
the Court, it seems to me that I may show the 
situation of all the parties to this case as it 
existed just before the accident, and if I also 
show, as I am endeavoring to do now, cir- 4C
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cumstances existing that may add dangers 
for a passenger of the Pennsylvania Railroad 
Company, because of negligence on the part 
of either one of these defendants, and an ac-
cident follows, I think the burden of proof is 
then on these defendants, to show that the ac-
cident did not happen from some one of these 
causes calculated to make it happen and not 

ro on me to show what did cause it.

The CO URT: You mean to say that by 
showing there were causes— (Interrupted.)

Mr. F IE L D E R : Calculated to make a 
horse run away, and that the horse did run 
away, that it is for them to show what parti- 

. cuter cause— (Interrupted.)

The C O U R T : If you show that such a
20

cause was in operation at the time the horses 
ran away.

Mr. F IE L D E R : Yes, sir; in other words, 
the mere running away of a horse in a place 
such as this was at that time casts the burden 
of proof upon these two defendants to show 
that it wasn t through their negligence.

Mr. V R ED EN B U R G H  : Well, if that be 
so, and if the mere running away of the horses 
did it, why attempt to prove these attending 
circumstances ?

Mr. F IE L D E R  : Well, I mean, surrounded 
by these circumstances.

The C O U R T: If I understand you correct-'
you expect to show, for example, that auto-

mobiles are accustomed to go through there,
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and that automobiles perhaps are accus-
tomed to stop near by, or that locomotives 
are accustomed to blow off steam, or that the 
elevators are liable to go up or come down 
with a bang, or that the ferryboats are liable 
to crash into the slips with some noise, you 
expect to combine those customs or prac-
tices with the occurrence of the accident with-
out showing that any one of them occurred iQ 
on the date or at the time of the accident, and 
charge the defendants with negligence on ac-
count of it?

Mr. F IE L D E R : I think I can do that, 
yes, sir.

The CO URT: I don’t think you can; we 
may as well settle that question right now.

Mr. F IE L D E R : Question withdrawn. 20

Q. You have said that your office is opposite the 
south Desbrosses street ferry bridge? A. Yes, sir.

Q. Into how many passageways is this ferry bridge
divided? A. Two. Two for passengers and one for
reams.

0 . Which is in the center? A. Teams.
Q. Do you remember the day of the accident to

Dr Koonz. A. I do.
Q. Where were you at the time of the accident? A. 30 

Coming out of the door of the office.
Q. Where was Dr. Koonz? A. Standing on the

bridge.
Q. What ferry slip? A. South Desbrosses street

slip. • .
Q. In what gangway? A. At the time of the acci-

dent?
Q. Yes? A. The first I saw of Mr. Koonz was try-

ing to go through the lattice work on the side of the 
bridge 4<
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Mr. G R A Y : I object to that answer and 
ask that it be struck out, it is not responsive 
to the question at all.

Mr. F IE L D E R : The witness didn’t see 
him before the accident ; it might just as well 
be stricken out.

to Q. What was it you first saw of this accident? A 
Mail wagon turning the corner to go down the 
Bridge, mail horse and wagon.

Q. And whereabouts was the mail wagon and horse 
at the time you first saw it? A. Just making the turn.

Q. From where? A. From the north end of the 
building.

Q. On the main dirveway? A. Yes, sir.
Q. And it was turning down, where? A. Down the 

passenger gangway on the north side of the bridge.
20 Q- Then, what next did you see? A. I saw these 

people on the bridge, running.
Q. Did you see Dr. Koonz running? A. I didn’t 

see him running, the first I saw of him was when he 
was going through the slats.

Q. Then, what happened to the horse and wagon? 
A. It upset, as it made the turn the horse or wagon

y . And what happened to the horse? A. By the 
time I got there the horse was standing; I under- 

30 stood he had fallen, but I don’t recollect positive.
Q. Where was the wagon by the time you got

there. A. The time I got there the wagon was up-
set. - 1

Q. Did you leave at once for the scene of the acci-
dent when you saw it? A. Yes, sir.

Q. Then,, did you see Dr. Koonz when you wot 
there? A. Yes, sir.

Q. Where was be? A. Beyond the dock, between 
tie bridge and the building, the bridge shed, as we 

40 call it, bridge roof, hood.
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0. Did you see the wagon strike him? A. No, sir,
I did not.

Q. Was the wagon leaning against the side of the 
bridge at the time you got there? A. It was right 
across the gangway.

Q. Was it lying over against either side? A. One 
end was, on one end, and the other end on the other.

Q. When did you first see Dr. Koonz? A. I first 
saw Dr. Koonz when he was going through from the lQ 
side of the bridge on the lattice work.

Q. Did you see the wagon strike him? A. I did 
not.

Mr. G R A Y : I object to that, there is no 
proof that the wagon did strike him.

The C O U R T : He says that he did not see 
it.

20Mr. G R A Y : I don’t think that is a proper 
question.

Q. Where were you when you first saw Dr. Koonz?
A. Well, to distinguish him, when I saw him first off, 
that is, when I first knew who he was, when he was 
outside on the dock; I saw people running and climb-
ing there, I didn’t know who he was.

Q. Did you see the wagon strike anybody? A. I 
did not.

Q. Did you see the horse strike anybody? A. No, 
sir.

Q. When you got down to the bridge did you find 
that anybody had been injured?

Mr. G R A Y : I object to that; he can only 
testify to what he saw himself, not what he 
found.

The CO URT: I suppose counsel means, 
did he see anybody, see any injury.
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Mr. G R A Y : Unless he saw the cause of the 
injury, unless he saw the man hurt, if he was 
hurt by the accident, found somebody hurt 

there, that wouldn’t bring it up to the run-
ning away of this horse. Suppose he got there 
and found a man lying on the ground with his 
head hurt, unless he saw the man hurt and 
knows how he was hurt, the mere fact that he 
found a man lying on the ground with his head 
hurt, wouldn’t entitle him to testify in answer 
to that question.

The C O U R T : If he went over there and 
found a man injured he would be entitled to 
testify to that—there is no question about that 
in my mind. Whether or not the question is 
a proper one to draw out such an answer is 
another matter. I don’t think that it is fairly 
so. If the witness is asked what he saw when 

20 he went there, there is no reason why he
shouldn’t say that he saw a man lying on the 
ground, or whatever it may be.

Mr. F IE L D E R : Well, strike out the ques-
tion.

Q. What did you see when you got over ¿here? A.
I saw the wagon upset on the bridge and two men 
standing on the side, on the outside of the bridge.

30 Q- Was either of them Dr. Koonz? A. One of 
them.

Q. What next happened? A. I went and got Dr. 
Koonz and this other gentleman out.

Q. Got them out from where? A. From this out-
side of the bridge on the north—south of the bridge.

Q. What was there to prevent him from getting 
out himself? A. Nothing.

Q. Why did you then go to get him out? A. Al-
ways do, in case of an accident, anything of that kind, 

40 assist people.
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Q. Did you have to assist Dr. Koonz out? A. I 
took him by the arm.

Q. Why? A. He claimed he had been injured.
Q. Wasn’t he at that time pinned down by the 

wagon ?

Mr. G R A Y : I object.

The C O U R T : That is a leading question,. , . °  io
isn’t it? Overruled as such.

Q. Then, where did you take Dr. Koonz? A. To 
my office.

Q. When you first saw the horse coming down the 
driveway, at what rate of speed was the horse mov-
ing?

Mr. G R A Y : I object to that, because the 
witness already said that he didn’t see any-
thing until he saw the horse and wagon turn- ao 
ing down the bridge of the ferry. Now he is 
asked what happened when he saw the horse 
coming down the driveway.

The C O U RT: He was in the act of turning- 
down when he first saw him, as I remember 
the testimony.

Q. At what rate of speed was the horse moving 
when you first saw him ? A. I couldn’t say.

Q. Was he walking? A. Oh, no, he was running. 3°
Q. Did he have a bridle on? A. He did not.
Q. Did he have a bit in his mouth? A. No, sir.
Q. What was done with the horse and wagon after 

the accident, if you know? A. After the accident the 
wagon was pulled back, the horse was unhitched, the 
wagon pulled back and the wagon righted and horse 
hitched to it again, and later was taken to New York.

Q. Where did the horse and wagon go, or where 
was it taken to, if you know, after the horse was re-
hitched to the wagon? A. To New York. 4°
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Q . A t o n c e ? A. I n a b o ut t e n mi n ut e s, I t hi n k h e 

h a d t h e n e xt b o at, 2 3 r d str e et — p r o b a bl y a littl e 

l o n g e r t h a n t h at, m a y b e a littl e l o n g e r t h a n t h at.

Q. W h o t o o k c h a r g e of t h e h or s e a n d w a g o n ? A. 

T h e s a m e dri v er, m a n t h at cl ai m e d h e w a s dri v er.

Q. W h at w a s his n a m e ? A. B r u d e r, if I r e c oll e ct 
ri g ht, his n a m e w a s B r u d e r.

Q. A r e y o u s ur e t h at t h at w a s t h e n a m e of t h e m a n ?

A. I h a v e it h er e i n m y p o c k et ( r ef e r ri n g t o p a p er), 
Willi a m B r u d e r.

Q. H o w d o y o u s p ell it ? A. B-r- u- d- e-r.

Q. Di d n’t y o u t ell m e t h at t h e m a n’ s n a m e w a s 
■ B o w d e r ? A. N o, I di d n ot.

Q. A r e y o u p o siti v e a b o ut t h at ? A. I di d n’t t ell 

y o u a n yt hi n g wit h r ef e r e n c e t o t h e n a m e; I t ol d y o u 

t h e y h a d t h e n a m e s i n t h e offi c e, I h a d m a d e a st at e-

m e nt i n t h e offi c e, a n d t h e y h a d t h e n a m e s i n t h er e.

Q. W a s G e o r g e H e r n a r n s a r o u n d at t h e ti m e of 

t h e a c ci d e nt ? A. W ell, I d o n’t k n o w w h et h er I k n o w 
2 0 hi m or n ot.

Mr. F I E L D E R : Mr. H e r n a r n s, st a n d u p, 
pl e a s e.

A. Y e s, h e w a s t h er e, aft e r t h e a c ci d e nt.

Q. W h o is M r. H e r n a r n s ? A. H e w a s a s o rt of a 

f o r e m a n o v e r t h e m ail dri v er s, t h at is, I u n d e r st a n d 

h e i s: I a m n ot p o siti v e w h at hi s p o siti o n is, I s e e hi m 
ar o u n d t h er e.

Q. W a s t h er e a n yt hi n g a cr o s s t h e p a s s a g e g a n g -

w a y of t h e D e s b r o s s e s st r e et f e r r y sli p at t h e ti m e of 

t h e a c ci d e nt t o p r e v e nt p a s s e n g e r s fr o m g oi n g d o w n 

t o t h e e n d of t' he b ri d g e ? A. T h e r e is a g at e i n t h e 
c e nt er.

Q. H o w w a s t h at g at e o p e r at e d ? A. O n a s o rt of a 
hi n g e.

Q. A n d w h at p a s s a g e w a y s d o es t h e g at e cl o s e ?
A. It cl o s e s o n b ot h, t h er e ar e t w o g at e s.

Q. Cl o s e s t h e p a s s e n g e r g a n g w a y ? A. A n d t h e 
t e a m g a n g w a y.

4- ©  Q. W h e n is t h at g at e k e pt cl o s e d ?
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Mr. G R A Y : I object to that.

Question withdrawn.

Q. On the day of this accident, when you got 
down to the bridge, did you see whether there was a 
boat in the slip or not? A. There was a boat in the 
slip by the time I got down there.

Q. Made fast to the bridge? A. By the time I got IQ 
there, yes, sir.

Q. (The Court.) Coming in or going out? A. The 
boat was in the slip then.

Q. Were these gates open when you started for 
the gangway?

Mr. V R E D E N B U R G H : Did he answer 
your Honor’s question?

Q. (The Court.) Was it a boat with passengers ,20 
from New York, or a boat ready to go to New York?
A. It had just arrived.

Q. When you started for the gangway after seeing 
the horse turn down, were the gates open or closed?
A. That is a question that is hard to decide, hard to 
answer.

Q. Tell us what you saw with reference to the 
gates? A. Why, the gates were opened and then 
closed, and then opened again by this runaway horse.

Q. How did the horse open the gates? A. With 3° 
the shaft, struck against it.

Q. But when you first saw the horse turn down 
the gangway, how were the gates? A. Well, they 
were about to be opened, a man was in the act of 
opening them.

Q. Prior to the time of the accident had you seen 
horses and wagons, or mail wagons with horses at-
tached, standing on the west side of the driveway, in 
this space north of your office, unattended and un-
tied? ^
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Mr. G R A Y : I object, on the ground that 
the question is addressed to what was the 
condition of the horses and the mail wagons 
at other times than on the day of the accident. 
It seems to be an effort to prove a general 
custom. If that is so I would like to have it 
brought out.

The CO URT: Are you trying to prove a
10 custom or of this wagon?

Mr. F IE L D E R : No, I expect to prove 
what he saw was the usual custom.

The C O U R T : It will be admitted.

Mr. V R ED EN B U R G H  : I desire to object 
to the question as illegal, and immaterial and 
irrelevant.

20
The CO URT: The objection of both de-

fendants will be overruled.

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

30 C. W. P A R K E R , J.

The defendant, the Penn. R. R. Co., also 
excepts.

A. I never paid particular attention before that 
time.

Mr. F IE L D E R : That isn’t an answer to 
the question.4 0



Question read as follows: “ Prior to the 
time of the accident had you seen horses and 
wagons, or mail wagons with horses attached, 
standing on the west side of the driveway in 
this space north of your office unattended and 
untied?”

A. I did not, I hadn't noticed any.
Q. Had you seen mail wagons, with horses at- 

tached, prior to the accident, standing in this space 
being fed? A. I hadn’t noticed any.

Q. Had your attention prior to the accident been 
called to horses and wagons standing there in the 
manner that I have described?

Mr. V R E D E N B U R G H : I object.

A. No, sir.
Q. How wide is this passenger gangway of the 20 

south Desbrosses street ferry, on which the accident 
happened? A. I should judge about eleven feet.

Q. Where is the entrance to this passenger gang-
way with reference to the main driveway, or where 
was it at the time of the accident? A. Why, it leads 
right off east from the main driveway.

Q. Is there any gate or bar, or step at the head of 
the entrance to the passenger gangway where it 
joined the main driveway? A. No bar, or step or 
gate. 30

Q. When the wagon tipped over on the gangway, 
to which side of the gangway did it tip, north or 
south? A. South.

Q. And then, when it fell finally, did it fall on the 
south side? A. On the south side.

Q. Dr. Koonz was on which side? A. On the north 
side of the passenger gangway.

Mr. V R E D E N B U R G H : On the north side 
of the south passenger gangway? 40
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Mr. F IE L D E R : On the north side of the 
north gangway of the south Desbrosses street 
ferry slip.

Q. Then, you mean to say that the wagon didn’t 
strike over on the north side of the gangway, down 
which it ran? A. The wagon fell across the gangway, 
it stretched up on both sides.

Q. Now, let me ask you whether, from the place 
10 where the mail wagons stood, the noise of blowing 

off steam from the locomotives' in the depot upstairs 
could be heard in December, 1903?

Mr. G R A Y  : I object.

M r. V R E D E N B U R G H :  I ob ject, lead in g , 

and fo r  the rea so n s I  h a v e  a lre a d y  g ive n .

The COURT : I thought we had practically 
20 ruled that out at this stage?

Mr. F IE L D E R : I thought the Court 
asked me to make this proof of how the acci-
dent happened first and then renew the ques-
tion?

T h e  C O U R T :  W ell, y o u  o n ly  p ro v e d  th at 

the accid en t did h appen .

3°  M r. F I E L D E R :  O h, y o u  d esire  m e to  re -

call this w itn ess la te r  o n ; v e ry  w ell, then , 

strik e  out th e question .

C R O S S - E X A M I N A T I O N  b y  M r. G r a y :

Q. How big is this space to the north of your 
office ? As I recollect it, you said from 60 to 70 feet 
over the driveway west, and a hundred feet along the* 
driveway, making it 100 by 60 feet? A. About that, 

4 0  it may be a little longer.
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Q. What is on the floor above that space? A. The 
train shed, the tracks, platforms, and board walk.

Q. Where is that space in relation to the iron rail-
ing on the second floor keeping passengers from the 
train shed, where they have an entrance to the trains?

Mr. F IE L D E R : I object to that question, 
it isn’t shown there is any iron railing on the
floor above. t©

•

Q. Is there an iron railing on the floor above? A.

[ There is.

Question, read as follows: “ Where is that 
space in relation to the iron railing on the 
second floor keeping passengers from the 
train shed;, where they have an entrance to the 
trains?”

A. Why, the railing on the second floor is the be- 20 
ginning of that open space on the lower floor.

Q. So that immediately over that open space on 
the lower floor there is a large space devoted ex-
clusively to the passage of people, is there not? A.
On the upper floor?

A. Yes. A., Yes.
Q. What supports the upper floor, the roof of this 

space on the lower floor? A. Iron columns.
Q. How many of them are there? A. Well, I think 

there is about five. 3°
Q. How are they arranged? A. About 20 feet 

apart, I think.
Q- Are they all in one line? A. Well, there are

I  some in farther back, there is one row right along
there at the beginning of that open space.

Q. Which way does the row run, parallel to the 
driveway or at right angles to it? A. I don’t under-
stand that question.

Q. You say there are a row of five columns? A. 
Yes, sir. ^



Q. Does that row of five columns' run parallel with 
the main driveway ? A. Parallel with the main drive-
way.

Q. How far apart are these columns on the main 
driveway, did you say, 20 feet? A. I should judge 
about 20 feet.

Q. What is the diameter of these iron columns? I 
am speaking now wholly of the month of December, 
1903—have the columns been changed since then? A. 
They haven’t been changed since then.

Q. What is the diameter of them? A. I couldn’t 
give you the exact diameter of them, I should judge 
about eight inches. I should iudge that, probably a 
little more.

Q. (The Court.) They are square, aren’t they? A. 
Yes, sir.

Q. (The Court.) How near is your office to the 
north passenger entrance to the ferries, which is now, 
I understand, closed up? A. About 70 feet.

20 Q. (The Court.) Is it as far away as that? A. Yes, 
sir.

Q. (The Court.) What is in between those two?
A. There is part of the slip; I am almost directly op-
posite the south Desbrosses street slip. You mean 
on the opposite side or the same side?

Q. (The Court.) No, I mean on your side—what is 
there right between your office and the now disused 
north passageway into the ferries? A. There is a 
toilet room, then there is a gangway that they use 

3°  for driving carriages in and out and the handling of 
the mail; that is south of my office. Then there is a 
brick pier used to support the train shed, and there 
is a small shop that they use for a machinist, and the 
store room, the office store room; then comes the 
waiting room.

Q. (Mr. Vredenburgh.) Isn’t there,a tcilet room 
there? A. Yes, a toilet.

Q. (The Court.) What do you mean by the waiting 
room? A. The entrance, the ferry entrance on the 
north side of Exchange Place.
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Q. How far away was your office then from the 
nearest point in this open space ? A. Why, it is' a part 
of that open space.

Q. Right against it? A. Yes, sir.
Q. How far is your office to the north of the south 

ferry slip of the Desbrosses street ferry? A. From 
the entrance of this bridge?

Q. Yes? A. About 60 feet.
Q. Could you, from your office door see the gate IQ 

that you spoke of as being opened and shut? A. Yes, . 
sir.

Q. Which was hail way down—(Interrupted.) A. 
Yes, sir.

Q. (Continuing.)— the passenger way of the ferry 
bridge?

Q. Speaking of the east side of the driveway, what 
is there on the east side of the driveway, right to the 
north of that south Desbrosses street bridge? A. 
What is there north, you mean dividing the two slips?

Q. No, I mean when you stand on the south Des-
brosses street ferry bridge and look out north to the 
east of the driveway, what do vou see, what is right 
next to the slip and tne bridge? A. This part of the 
building that separates the two slips.

Q. How near does that come to the driveway? A.
It is the end of the driveway on the east side.

Q. That is, it comes right up against the driveway, 
doesn’t it? A. Passenger way and driveway behind.

Q. Doesn’t that form the corner between the pas- 30 
senger way and the driveway? A. Yes, sir.

Q. Then, how could you see from the doorway of 
your office around that corner, half way to that 
bridge? A. I wasn’t around that corner, I was direct-
ly opposite that bridge.

Q. You said you could stand in your doorway and 
see down that bridge where the gate was? A. I am 
directly opposite, I could see straight.

Q. I thought you said you were 60 feet north? A. 
Sixty feet west. 4°
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The CO URT: You mean what he said to 
me ?

Mr. G R A Y : Yes.

The C O U R T: That had reference to the 
ferry entrance just at the end of Exchange 
Place, on the south side.

to Q. Where were you standing when you first saw 
the horse and wagon? A. I was coming out of the 
office door, the noise attracted my attention and 
brought me out.

Q. (Mr. Vredenburgh.) What noise? A. The noise 
of a wagon coming down the station, through the 
station.

Q. (Mr. Vredenburgh.) Noise of this wagon, do 
you mean? A. This wagon that had run away that 
day.

ao Q. (Mr. Vredenburgh.) That noise attracted you?
A. Yes, sir.

Q. What did you see Dr. Koonz do after you ar-
rived at the bridge and helped him off of the bridge, 
or took hold of his arm, or whatever you did, what 
did he do after that time? A. Why, I led him to my 
office.

Q. What did he do there? A. He lost his hat; I 
lent him a hat and offered to send for a physician, but 
he was anxious to p t > to New York, and he continued

3®. on—brushed his clothes.
Q. What do you mean by continued? A. Continued 

to New York on his journey.
Q. Did he walk across the driveway to the boat? 

A. Yes,, sir.
Q. What boat did he take? Same boat? A. No, I 

believe he missed a boat or two, later.
Q. You saw him walk across the driveway, did you? 

A. Yes, sir.
Q. Wearing vour hat? A. I had lent him my hat, 

he had lost his.
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Q. Why do you -say that 'Mr. Hernarns had some 
association with the Mail Company? A. Why, judg-
ing from the figure he cuts up there.

Q. Were you subpoenaed? A. Yes, sir.
Q. By the plaintiff? A. Yes,, sir.

CROSS-EXAM INATION by Mr. Vredenburgh:
io

O. You have been superintendent of the ferry com-
pany, .how many years, did you say? A. I am not 
superintendent ; I am ferry station master, and was 
for about between eight and nine years.

Q. You are ferry station master there, and have 
been there eight or nine years? A. As ferry station 
master.

Q. And has the condition that existed there on 
December 13, the date of this accident, been similar 
with respect to the roadway and the physical condi-**20 
tions there to what they were ever since you have 
been station master? A. Since 1899, I think.

Q. Since 1899? A. The conditions have been such.
Q. What happened in 1899? A. In 1898 we had a 

fire, and in 1899 the place .was re-constructed, and 
built about in this condition that it is now.

Q. How long have you been connected with the 
ferry in any capacity? A. Twentv years.

Q. Has there been any change that you know of 
in the construction of the floor of that roadway, so 3°  
far as its width is concerned in those 20 years? A. 
You mean the driveway?

Q. Driveway? A. Not in the width.
Q. And in the approach to the ferry boats, I don’t 

mean in the number, 'but in the way of approaching, 
that being on a level with the floor, and the entrance 
to the boat being used by vehicles on the some level 
with the northwest end of the bridge, in those re-
spects has it been .similar? A. It has-been changed 
some since ! have been there. 4C
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Q. Has it been changed in respect to the vehicles 
and passengers entering the boats, and using the 
roadway to enter the boats, substantially as they did 
on December 13, the time of this accident, in 1903? 
A. We have a passage way upstairs exclusively for 
passengers only to enter and depart from the differ-
ent boats.

Q. There has been a change in the respect that 
xo now and in December, 1903, there was an entrance 

to the ferry boats on the floor above? A . Yes, sir.

Mr. F IE L D E R : To this ferry slip are you 
speaking about, or are you speaking about 
others?

Q. Mr. Fielder asks about this ferry slip, and I will 
change my question so as to refer to this slip? A. 
This ferry slip, yes, sir.

Q. And that floor above, is it of the same width and 
length as the floor below, that you have already de-
scribed as a roadway? A. It is.

Q. And that is used for passengers on foot alone, 
is it? A. Passengers exclusively.

Q. And the entrance to that second floor from the 
street, is where? A. ^Ve have one on the north side 
of Exchange Place and one on the south side, en-
trance to the Cortlandt street waiting room.

Q. One on each side of Exchange Place? A. Yes,
30 sir.

Q. You spoke of elevators in this space between 
your office and this postal room, I understood you 
to say there were two elevators there? A. Two 
north of my office.

Q. And what are those elevators used for? A. To 
lift baggage, lift and lower baggage to and-from the 
trains.

Q. And the baggage you refer to is the baggage 
brought in by the railroad trains? A. Yes, sir.

40 Q- What form is the baggage that goes up and
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clown on those elevators, what packages are they in, 
are they in carts? A. Some are in small cars', crates, 
as we call them, and some on baggage cars, and we 
have some in a machine they have there.

Q. Are these crates, any of them, pulled by horses 
or a horse? A. They are pulled along the platform 
upstairs to the elevator by a horse, lowered without 
the horse, and a horse then hooks to them and takes 
them aboard the boat after they are lowered to the IO 
lower floor.

Q. And how far are these elevators from this road-
way, from the driveway, back, west of it? A. About 
30 feet from the end of the roadway.

Q. And are they each about the same distance 
from the roadway, about 30 feet back from it? A. 
Yes, sir, they are about on a line.

Q. And is all the baggage brought down that way. 
or only part of it? A. All of it, that is all of the bag-
gage arriving on passenger trains. 2o

Q. Now, you said there were five posts, or sup-
ports, to the west driveway between your office and 
the room occupied by the postal department, are 
there other supports in this same open space that you 
spoke of west of these five posts? A. Yes, sir, there 
are.

Q. And are they on a line with these five posts 
going west? A. Yes, sir.

Q. And are they about the same size? A. Yes, sir.
Q. And about how far apart are they? A. I should 30 

judge about 20, 25 feet apart, they may be a little 
more than that.

Q. The room that you spoke of in connection with 
the mail, in this open space, is occupied by what, by 
whom? A. By the United States Government clerks, 
mail clerks, in there; it is a starting point, as I un-
derstand, for these messengers on the mail trains.

Q. And it is a room occupying considerable space 
to the west of the driveway? A. Yes, sir.

Q. Is it on a line with the driveway, or does it 4C
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stand some distance west of the driveway? A. It is 
about on a line; there is a space of about three feet 
back of the line of the driveway, back of these colums 
that run along there.

Q. How is your office in that respect, is your office 
also a'bout three feet back of those colums? A. Yes, 
sir.

Q. And is it all open between your office and the 
driveway? A. Yes, sir.

to Q. And between the postal department? A. Be-
tween the postal department.

Q. These postal wagons that you speak of are used 
to convey letters in bags, mail in bags? A. Yes, sir, 
mail pouches.

Q. These mail pouches are'brought: in on the trains, 
or is the mail only brought in on the trains? A. They 
are brought in, some of them, in pouches; we-don t 
see them.until they are taken out of the train; I ',sup-
pose the mail clerks on the train assort it on the way 

20 in, that I don’t know anything.about, I don’t know 
what system they have on the road.

Q. How do they get to the wagons? A. Well, there 
are two different ways; some mail cars are drilled 
tight in the yard, and they go to the yard to get 
them, and some are brought in the station, and they 
are brought down on barrows.

Q. And those barrows are. brought down from the 
second floor to the first floor, how, in what way? A. 
A man pulling them on the elevator.

Q. They* are brought down on those two elevators 
that you speak of? A. Yes, sir.

Q. And after being brought down on those ele-
vators they are loaded from the end of the barrow 
into the mail wagons? A. Into the mail wagons.

Q. And this particular mail wagon on this day 
about which you have been speaking, was: a mail 
wagon—if you know,—-was it a mail wagon that had 
been run in the yard to get mail from the car that 

4C  you say goes around in the yard on the tracks, or
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was' it a mail wagon that had been there for the pur-
pose of taking these pouches that came down from 
the elevator? A. That I don’t know.

RE-DIRECT EXA M IN A TIO N  by Mr. Fielder:

Q. You have spoken of the iron columns on the 
west side of the driveway being about 20 feet apart?
A. Yes, sir. 10

Q. How far was the first column from the mail 
clerks’ office south? A. If I remember right there is 
one just north of the corner of their office, and then 
the next one is 20 feet inside of that, I suppose the 
one north—I am not positive of this, I am only judg-
ing now—probably about four or five feet north.

Q. Was it between the first column, south of the 
mail clerks’ office and the mail clerks’ office that the 
mail wagons stood in December, 1903?

20Mr. G R A Y : I object to that.

Mr. F IE L D E R : I am trying to find out 
where they stood definitely, now.

The CO URT: He testified they were ac-
customed to stand anywhere.

Mr. F IE L D E R : Oh, yes, he said within 
this open space. 30

The CO URT: Well, that seems to be all 
right, doesn't it, Mr. Gray, what is the ob-
jection?

Mr. G R A Y : The objection is it hasn’t been 
shown there were any mail wagons there that 
morning, that day; he said they were accus-
tomed to stand in that open space in Decem-
ber, 1903, but nothing has been said about 
that.
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The CO URT: It is simply locating the 
space a little more definitely.

Mr. G R A Y : Where they stood in Decem-
ber, 1903?

The CO URT: Yes.

Mr. G R A Y : I have no objection to that.
10

A. They have stood there, they stand there at 
times.

Q. Was there any gate or bar kept across the place 
\yhere the mail wagons stood and the driveway in the 
ferry house in December, 1903?

Mr. V R E D E N B U R G H : I object to the 
question as irrelevant, immaterial and illegal.

ao Mr. G R A Y : I object as leading.

The C O U R T : That seems relevant enough.

30

Objections overruled.

. To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

C. W. P A R K E R , J.

The defendant Penn. R. R. Co. also prays 
exception.

A. No bar.
Q. Or gate? A. Or gate.
Q. You have said that a noise of a wagon first at- 

40 tracted your attention from the office?
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Mr. V R E D E N B U R G H : Mr. Fielder, be-
fore you go into an examination, I overlooked 
one question that I intended to ask; I would 
like to ask first, and you can have the benefit 
of examinine on that now.

Mr. F IE L D E R : Perhaps I won’t want to ;
I will be finished in a minute or two.

io
Q. You have said there was a noise of a wagon 

that attracted your attention from your office on the 
day of the accident; what was there about the noise 
of the wagon that attracted your attention? A. Lit-
tle more than the customary noise we hear there, not 
being many teams in the ferry at the time, and it ap-
peared to be coming at a pretty lively gait.

Q. Was the wagon empty? A. I think it was, I am 
not positive.

Q! When Dr. Koonz entered your office, or you 
took him to your office after the accident, did he 
make any physical examination of himself in your 
presence? A. No, sir, not that I recollect.

RE-CRO SS-EXAM INATIO N by Mr. Vreden- 
burgh:

Q. I warned to ask you whether the mail wagons 
have any preference over other wagons in going on 
the boats, being accommodated by the ferry company g0 
in preference to other users of the ferry? A. They 
have.

Mr. F IE L D E R : I object to the question 
as immaterial and irrelevant.

The C O U R T : I will allow the question to 
be answered.

A. They have. 40
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O. You have to yield in that respect to the de-
mands of the Government? A. Yes, sir.

Mr. F IE L D E R : I object to that question 
that “ You have to yield to the demands of the 
Government;” there has been no proof of any 
demands of the Government.

io The CO URT: I suppose counsel wants to
show that United States mail wagons gener-
ally have the right of way over others?

Mr. V R E D E N B U R G H : Yes, sir, that we 
can't control the Government.

Mr. F IE L D E R : We will admit the Penn. 
R. R. can’t control the Government.

2Q The C O U R T : I will let the answer stand.

R ECESS.

AFTERN O O N  SESSIO N .

P H ILIP  J. KOONZ, sworn as a witness on behalf 
of the plaintiff, testified as follows:

30 D IRECT EXA M IN A TIO N  by Mr. Fielder:

I reside at 39 Gifford avenue, Jersey City, and 
have lived in Jersey City about 35 years. I am a den-
tist and have been in dentistry nearly 40 years, prac-
ticed in dentistry a little over 40; my office is the cor- 
er of Broadway and 8th street, New York City, and 
I have had an office there nearly four years, before 
that my office was at Great Jones street, New York 
City, about three blocks from the present office, and 

40 I had an office there, I think, about 33 or 34 years.
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Q. On the day of the accident, how did you enter 
the ferry house of the Penn, ferry ? A. I entered by 
the southern entrance from Exchange place.

Q. Did you purchase a ticket? A. I don’t know 
whether I got a single ticket or a strip, but I went 
in with a ticket. I dropped the ticket in at the open-
ing there in the ferry house to the ticket receiver.

Q. (The Court.) You went in at the entrance where 
the trolley cars' come? A. Where the trolley cars I0 
come, yes, sir.

Q. After dropping your ticket in at the office, what 
course did you pursue? A. Then I walked over to 
the boat.

Q. What boat were you going to take? A. I was 
going to take the Desbrosses street.

Q. What time of the day was that? A. About eight 
o’clock in the morning.

Q. After you got over by the Desbrosses street 
slip, where did you proceed or stand? A. Well, I 20 
went down the passage way leading to the women’s 
cabin.

Q. Do you recollect whether this was the north 
or south Desbrosses street slip? A. It was the one 
that was right opposite to the ferry master’s office, 
and I don’t know whether it was the north, I pre-
sume it is the north.

Q. You will have to talk a little louder, because I 
am afraid the jurymen don’t hear? A. I think it was 
the north, I am not sure. 3°

Q. You say it was opposite the ferry master’s 
office? A. Right opposite the ferry master’s office,
I think it was the north slip, I am not sure, though.

Q. Now, on which passenger gangway of this slip 
did you stand, on the north or south gangway? A. 
On the north.

Q. What were you doing there? A. Well, I just 
reached there by about two minutes, and I was wait-
ing for the boat to come in.

Q. Was there a boat in the slip when you reached4-
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there? A. No boat in the slip, that is, the boat was 
about entering the slip, it was about 75 êeb  ̂ *m" 
agine from the dock, the edge of the dock.

Q. While standing there, which direction were you 
facing? A. I was facing the boat, that is, the river,
facing east.

Q. Did you see any gates? A. Yes, they were 
closed.

Q. Where were the gates? A. Well, I was about 
10 midway between the dock, where it is connected 

with the main passageway and the gates, I would 
say about eight feet from the gates.

Q. You had been standing there about two min-
utes? A. Yes, sir.

Q. Then what happened? A. Well, then I heard a 
great deal of noise, confusion, crying, and I turned 
around, and the moment I turned around I saw this 
horse approach, I merely saw his head, he came
around the curve. -> a

20 Q- From what direction did the horse come.
Northerly direction.

Q. Then what happened? A. I saw the horse com-
ing around, I merely saw his head, that is the first I 
saw of the horse, and then he came around so very 
rapidly, the wagon— I saw it was a mail wagon—and 
the wagon struck the side, the dividing line, the 
partition between the pier I was on, or the dock I 
was on. and the one above; it struck this, then re 

a0 bounded; the horse came in, I didn’t know which 
way run, as the gates were closed, and I managed 
to get about three feet from the gate when the gate 
was closed, and the horse just touched me when I 
made an eih ri -there were some little slats or boat'd» 
on the side of the dock, and I managed to get up as 
far as I could; just as I got on the first one this wagon 
came over and the upper corner caught me upon m> 
knee, and there 1 was.

Q. Upper corner of what? A. Of the mail wagon; 
40 it wasn’t the side, it was the upper corner.
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Q. Where were you when it caught you? A. I 
stood up on these slats; my object was, if I had an-
other moment, another instant of time, I would have 
got upon top of this other board and escaped this 
injury, that was my purpose; I had no time to think, 
it was only a matter of minutes or seconds.

Q. At what gait was the horse coming when you 
say it? A. About as fast as the horse could run. I 
merely saw a part of the horse. I only saw his head; IQ 
if the horse came in a straight line I could have a 
chance to consider which way to run, but I had no 
idea, he pinned me in before I could think.

Q. What happened to the horse? A. The horse 
fell down right where I was, right along back of me.

Q. Then what did he do? A. Well, I was pinned 
in and I was in a very peculiar condition of mind; I 
thought that I was dying, and I heard the horse 
struggling, I was afraid if the horse did move he 
would drag the wagon along 'and tear me— (Inter-

20
rupted.)

Mr. G R A Y : I object, it seems to me that 
is a little bit outside of what happened.

The C O U R T: I think you better state just 
what happened, never mind about what you 
thought. r

Q. What was the horse doing when he fell? A. g0 
Well, he was struggling, attempting, I presume, to 
get up.

Q. Where abouts did the wagon strike you, what 
part of your body? A. It caught me right in here, 
(indicating), the upper corner landed about in here 
(indicating left buttock), then my abdomen rested 
against this board, this cross board.

Q. Did the struggling horse have any effect on 
you while you were pinned there? A. Well, I felt very 
anxious, fearing— (Interrupted.) 4c
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Mr. G R A Y : I object.

Q. Not your state of mind? A. Oh, you mean the 
action of the horse upon me physically?

Q. Yes? A. Oh, none at all, because he was lying 
down and I was raised up about a foot and a half 
from the dock.

Q. Had the struggles of the horse any effect on 
xo the wagon?

Mr. G R A Y : I object to that.

A. I couldn’t determine that, the condition of 
mind I was in.

Q. While the wagon had you pinned there was the 
wagon stationary? A. It was upon my body.

Q. Now, how did you get out of the position in 
which you were pinned? A. The ferry master, the 
gentleman that was upon the stand, I don’t know his 

20 name, he came to me with one or two others than 
ran outside of the boat, outside of the dock proper, 
and they came up to me and wanted to know if I 
could get out. Am I to relate this story in full?

Q. No, tell us how you got out? A. These four 
men lifted me by lifting the wagon first; I couldn’t 
get out, I was pinned in.

Q. (The Court.) Did they lift the wagon off of 
you? A. And that is the only way I could get out, 
couldn’t move back the slats.

3°  Q. (The. Court.) They did it, didn’t they? A. No, 
sir, not the slats, no, sir, they lifted the wagon off.

Q. (The Court.) They lifted the wagon off of you? 
A. Yes, sir. After it was lifted off, this gentleman, 
the ferry master, with some one else attached to the 
boats, they carried me into the ferry house, into this 
office of the ferry master.

Q. When you went into the ferry master’s office, 
what did you do? A. Well, they asked me some 
questions as to whether I wished an examination— 

40 (Interrupted.)
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Mr. G R A Y : I object to what they asked 
you.

Q. What did you do? A. Well, I felt., when I was 
in this position, when I was pinned in, that my bowels 
were coming out.

Mr. G R A Y : I object, to what he thought.
zo

W IT N E S S : I am reaching the point that I 
would like to explain, what I wanted to do.

The C O U R T: The question is not what 
you wanted to do, the question is what you 
did do.

,* ... »A  V  0 * 1

A. I thought that I was lacerated externally ; I 
asked these gentlemen if they wouldn’t permit me 
to examine my body both externally, and— (Inter-
rupted.)

Mr. G R A Y : I object o what he said, and 
I ask that it be stricken out.

The C O U R T : Is there any real objection 
to it, if he went on to do it?

Mr. G R A Y : Well, go on.

A. (Continuing.) I removed my drawers, that is, I 3°  

removed my pants, my underclothing, to see whether 
I was lacerated externally, and the gentleman con-
nected with that office, I asked him to examine me 
here (indicating) and see whether I was lacerated 
there, and finding that I was not lacerated here, I 
asked for my hat. My hat, they said, was under 
the wagon, and I would get it in about ten minutes; 
and the hat didn’t come back, it went overboard.

Q. How long were you pinned down by the 
wagon ? A. I couldn’t tell you, in the frame of mind d0
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I was in, it was minutes, I should say some minutes.
Q. Did you suffer any pain when the wagon struck 

you? A. Yes, sir.
Q. Whereabouts? A. Why, both in my bowels and 

in my hip.
Q. What was that feeling, describe it? A. Well, I 

felt as though my bowels were coming out, and I 
felt as though this part of my pelvis was. torn away 
(indicating), it was smashed open. 

l°  Q- What effect did the accdent have on you men-
tally at that tme?

Mr. G R A Y : I object to that.

Q. What state of mind aid it throw you in? A. 
Do you mean immediately after?

Q. Yes, immediately on the happening of the acci-
dent?

20 The CO URT: You can’t recover for fright,
you know.

Mr. F IE L D E R ; No, sir, I am not trying 
to show any fright, I am not expecting to re 
cover any damages for fright; I am trying to 
show what effect it had on his nerves, particu-
larly on his nervous system.

Mr. G R A Y : The question is, “ What effect 
3® did it have on his state of mind?” I object to

the question.

Mr. F IE L D E R : Strike out the whole ques-
tion.

Q. When you got to the station master’s office did 
you walk there by yourself? A. No, I was assisted 
there by the ferry master and one of the deckhands, 
I presume it was the deckhand.

40 Q. Why did they assist you?
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Mr. G R A Y : I object.

Q. Did you require any assistance? A. Why, I 
couldn’t stand, I couldn’t walk.

Q. After you had made this examination of your-
self in the ferry master’s office, what did you then do?
A. Well, then the ferry master loaned me his hat; I 
would have to go in detail to do that.

Q. No, I want you to tell me what you did do after 
you examined yourself in the ferry master’s office?
A. I started for New York.

Q. Why? A. Well, because I thought I was seri-
ously injured.

Q. What were you going to do in New York?

Mr. G R A Y : I object to what he was going 
to do.

The C O U R T : I don’t see that what he was 
going to do has much to do with it. 30

Mr. F IE L D E R : Well, strike it out.

Q. What did you do when you got to New York?
A. I took a conveyance and went to my son’s office, 
who is a physician; I went to New York to see my 
son, who is a physician.

Q. Did you see him there? A. Yes, sir.
Q. And did he make an examination of you? A. 

Yes, sir. 30
Q. And as a result of that examination did you do 

anything? A. I took his advice.
Q. And did what? A. I went home.
Q. How did you get home? A. I took a convey-

ance home.
Q. (The Court.) Carriage or a street car? A. I 

took a car.
Q. (The Court.) Across the ferry and up in another 

car here? A. No, I think I took a cab from the ferry 
on this side. 40
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Q. After you got home, what did you do? A. I
called, I think, Dr. Bowen.

Q. Is Dr. Bowen your physician and surgeon? A.
Yes, sir.

Q. Did you suffer any that day? A. Intensely.
Q. Describe the suffering? A. Well, I couldn’t lie 

down, couldn’t lie at all, either side.
Q. Why not? A. Why, because of the pain, and 

io the pain across between my back and my shoulder 
blades, and around this region in here (indicating 
neighborhood of abdomen), where I was hurt. It 
extended more up toward my spine.

Q. Were you confined to your bed? A. Yes; sir.
Q. For how long after the accident were you con-

fined to your bed? A. Well, about four weeks.
Q. How about the pain during that four weeks? 

A. It was continuous.
Q. What effect, if any, did the injury or the pain 

2q have upon your sleep? A. Prevented me from.sleep- 
ing.

Q. For how long were you unable to get full sleep? 
A. Well, scarcely been able co get it up to the present 
time.

Q. Do you still suffer from any pain? A. Con-
stantly.

Q. Where abouts? A. In this region (indicating) 
in my hip.

Q. How does it affect you now? A. This constant 
30 pain, disturbs me a great deal; I can’t lie down with 

any comfort, and I can’t sit much with any comfort, 
especially in lying down, and in my calling, where I 
have to stand, it disturbs me a great deal; mentally, 
it has made me very despondent.

Mr. G R A Y : I ask that that last be stricken 
out.

The C O U R T : I think we better keep it out 
at this point; I will strike it out at this point 

4Q and we will look into it later.
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Plaintiff excepts.

Q. How has the injury affected your ability to work 
in your profession, if at all?

The C O U R T: He has already stated that 
it gives him great inconvenience because he 
has to stand.

A. It does mentally also.
Q. No, mentally, the Court says you must leave 

out. How does it affect your ability to work? A. 
Well, I can’t work as I used to work.

Q. How long have you been under Dr. Bowen’s 
care?

Mr. G R A Y : I object.

20

Q. As a result of the injuries? A. Since the day of 
the accident, the 18th of December.

Q. Are you still under his treatment for these in-
juries? A. Yes, sir.

Q. Are you taking any other medical treatment?
A. I have been, yes, I am taking electric treatment 
and the baths', and massage.

Q. For how long have you been doing that? A. 
Ever since I left my bed in February.

Q. How often do you take the massage treatment? 30 
A. Take it once a week.

Q. How much of a day’s time does that occupy? A. 
Well, nearly half a day.

Q. Where abouts do you go for it? A. Well, I go 
to Brooklyn, Clinton street, Brooklyn, sometimes, 
and Lafayette place is most convenient to me; I pre-
fer Brooklyn, though.

Q. How much do you pay for the massage treat-
ment? A. That costs me about two dollars for one 
treatment, that includes the bath and the massage. A0



Q. Now, what electric treatment have you taken? 
A. I took the electric treatment in Clinton street 
baths, also with the vapor baths connected with it, at 
the advice of my physician, and am now taking it 
from Dr. Honin, in New York.

Q. How many of these electric treatments have 
you taken? A. Well, with the present physician I 
have taken about a dozen.

Q. How much per treatment? A. Five dollars.
IO O. Have you received Dr. Bowen’s bill for his ser-

vices? A. No, sir. ,
Q. (The Court.) How many of these five dollar 

treatments have you had?

Mr. F IE L D E R : Twelve, I think he said.

A. And then subjected myself to the X-rays also 
with this Dr. Honin.

Mr. G R A Y : There is no question pending.

Q. You were stating something about X-rays, what 
was that? A. I submitted, according to Dr. Bowen’s 
wish, to the examination by the X-rays, to determine 
whether the boney part of the pelvis was injured.

Q. In your business have you any assistants? A. 
Yes, sir, I have four that are operating at the chair 
and four or five in the laboratory.

Q. Prior to the accident, what were your business 
jo hours? A. They were from 8 until 6, daily, and Sun-

days also.
Q. Did that include holidays? A. And holidays 

also, excepting Christmas and New Years, and 4th 
of July.

Q. Did you personally go to the office Sundays 
and holidays prior to the accident? A. Every day.

Q. Do you keep any books of account in your busi-
ness? A. No, sir.

Q. Why not? A. Well, because our business' is 
4c principally cash business.
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Q. Have you no record of your credit business ? A.
No, sir. I have my book, where any contract is 
made, but that don’t include everything, it is merely 
when we make contracts and receive a deposit and 
the work is to be done in the future, that I have a 
book where this contract is entered, the receipt is 
given to the patient and the little tab remains at-
tached to the book. Could I answer that question 
again? I0

Q. If you haven’t answered it fully you may con-
tinue? A. Well, it is in regard to the amount of work 
which I personally would superintend; I have a book 
showing that for the last two years or more.

Q. How many patients do you handle per day in 
your office? A. Well, I presume at one time, when I 
was well, that I could handle from 50 to 75 people 
per day.

Q. Do you mean personally? A. Yes, sir.
Q. How man prior to the accident were handled 

in your office by you and your assistants together?20 
A. I presume we average 150, 175 a. day.

Q. What was your lowest daily receipts' for five 
years prior to the accident from your own work?

Mr. G R A Y : I object.

A. That is hard to tell.

The CO URT: Why is that?

Mr. G R A Y : Here is a patient who says 3°  

that he hasn’t kept any books, that is asked to 
state the lowest daily receipts for any time in 
five years prior to a certain date. It seems to 
me that is an impossible question for the wit-
ness to answer.

The C O U R T : If the question is possible 
for the witness to answer, of course he can 
answer it, and if it isn’t possible, he will have 
to say he can’t. 4c
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Mr. G R A Y : As I understand the testimony, 
the witness says that he runs a general office, 
in which he has. assistants; he hasn’t kept one 
source of income separate from another. So 
that, as the situation now stands, the only in-
come that can be testified to is the income of 
the whole office. The effort now is to separ-
ate in this manner what he made himself, when 

io he has testified that he didn’t separate it him-
self.

The CO URT: If the witness knows, of 
course he can tell.

Mr. V R ED EN B U R G H  : Is there any alle-
gation in the declaration, Mr. Fielder, of any 
loss of business?

Mr. F IE L D E R : I think so.
20

Mr. V R E D E N B U R G H : If there is, I 
didn’t notice it.

(Mr. Fielder reads from declaration.)

Mr. G R A Y : I don’t think that is sufficient, 
and I join with Mr. Vredenburgh in the ob-
jection.

The C O U R T : I don’t think that is a sufifi-3P .
cient allegation of loss of business profits to 
put the other side on their defence.

Mr. F IE L D E R : If the Court so rules, I
hope the Court will exercise its discretion 

and allow me to amend the declaration to re-
cover for'loss of profits in business.

The C O U R T: Of course, that raises the 
question then in that aspect, whether the other 

40 side is surprised.
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Mr. F IE L D E R : I know that Mr. Gray
isn t, because he assumed that the declaration
did cover it. It certainly was my intention to
include that in the declaration, and I haven’t
looked at the declaration since I filed it, but I
thought it had been included, and I prepared
my case with that idea in view, and I still
think that there is enough in the declaration
to at least put the defendants on their guard• 1 „ I oas against that sort of demand.

Mr. G R A Y : On the question or amend-
ment we think that if the plaintiff is to be 
allowed to amend and prove loss of personal 
income, that should be in the declaration. If 
he intends' to prove items of loss, we should 
be advised of that so we can meet it. Our 
understanding was that the doctor had a busi-
ness conducted by him as the head of it, but 20 
in which, he had no separate earning part or 
capacity, that his being there or not being 
there did not affect the earnings of the office, 
and could not enter into this suit. Now this 
situation brings it about that Mr. Fielder de-
sires to amend so that he may prove here now 
today the plaintiff’s personal loss of service 
outside of his office which we knew he was 
operating in New York. We think that on 
that we could not be forced to go on now on 3° 
this absence of all notice.

Mr. F IE L D E R : If the allegation had been 
in the declaration that thereby the plaintiff has 
been deprived of profits in his business the 
court would undoubtedly allow me to pursue 
this subject of inquiry.

The COURT : I would. 0.0
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Mr. F IE L D E R : Now while this suit has 
been pending Mr. Enright and I have had sev-
eral talks about this' suit, and we have discuss-
ed the amount of damage, and we have talked 
together of the amount of loss, of the money 
loss in the business sustained by Dr. Koonz 
because of this accident, and we both under-
stood—or I don’t think I ought to speak for 
Mr. Enright, he can speak for himself but 1 

to believed, and in talking with him I showed
him that I believed, and I understood that he 
believed from the talk with me, that the decla-
ration did cover that j so that there can t be 
any question of surprise as between the other 
side, the Mailing Company and myself. And 
as for the suggestion of Mr. Gray that we are 
attempting to prove personal profits of the 
Doctor, I think it is perfectly proper for us to 
prove it, if we had an allegation that the court 

20 thought proper to prove such a loss.

The C O U R T : How much do you think you 
are able to prove if I should let your amend-
ment in?

Mr. F IE L D E R : Well, I expect that we can 
prove about $1,900.00.

The C O U R T : Here is Mr. Enright in 
3°  court, I don’t know what his understanding

was.

Mr. EN R IG H T : Mr. Gray has expressed 
my understanding.

Mr. V R E D E N B U R G H : There has been 
no talk with me about it. I don’t know what 
these gentlemen, the Mail Company and Mr. 
Fielder have talked about? In fact, I rather

- • S i

40
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thought I wasn’t in it at all, but I didn’t pay 
much attention to that part of it, but if in 
point of fact it is thought that we are to be 
held responsible for any of this injury, why I 
think I ought to have an opportunity to de-
velop any evidence I may have as to the loss 
of the Doctor from his loss of business. It 
isn’t claimed in the declaration. I have made 
no preparation to meet any evidence of that IO 
kind.

Mr. F IE L D E R : As a matter of fact, Mr. 
Vredenburgh didn’t object to this question 
supposing that the declaration covered it.

The C O U R T : I don’t think I can let the 
evidence in under that allegation, and I don’t 
think, in view of the surprise expressed by the 
defendants, that an amendment ought to be ac> 
allowed at this stage except on terms, which 
will, of course, involve another trial of the 
case. You may take exception to my refusal 
to let in the evidence.

Mr. F IE L D E R : I desire an exception and 
I dislike very much to take any step that will 
postpone the trial of this case, having waited 
so long, but it seems to me that that is an cle-
ment of damage that ought to go to the jury, 30 
and I ought to have an opportunity to put it 
before the jury. I am taken by surprise, too.
I certainly thought that my declaration cov-
ered this point.

The C O U R T: That is, you mean that you 
would rather not go on with the trial if you are 
not allowed to prove that damage.

Mr. F IE L D E R : Yes, sir. 4C
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The CO URT: I will consider what the 
other side say about that. If that is your situ-
ation, of course I am disposed to give you the 
chance to make your amendment.

Mr. V R E D E N B U R G H : So far as I am 
concerned, I don’t care to take any advantage 
of Mr. Fielder, in other respects than to do 

io as he wants to. If he prefers the case go off
for the purpose of preparing that I certainly 
won’t interpose any objection to that.

Mr. G R A Y : I don’t suppose the defendants 
would gain anything if they attempt to make 
any such opposition; we don t opose it either.

The COURT : The only thing you propose 
to do would be to assent to the amendment.

20 Mr. G R A Y : We assent to the amendment, 
but not on terms that it go on this afternoon.

The CO URT: You would have to with-
draw a juror.

Mr. F IE L D E R : No, I don’t think I care 
to do that; I don’t think my client would care 
to do that either.

30
The CO URT: Would care to do what?

Mr. F IE L D E R : Would care to have the 
case go off for the term. My expectation was 
that we might postpone the trial until to-
morrow to give the other side a chance to 
meet this allegation,, and if they want more 
than tomorrow that puts another phase on 
the matter. I will go on with the case as it 

4o stands now with your Honor’s ruling.
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The C O U R T : Have you got your excep-
tion entered?

Mr. F IE L D E R : Yes, sir; at least I asked 
for it.

Q. How much time while you were laid up in bed, 
or confined to the house, or engaged in taking elec-
tric and massage treatment as a result of this acci- IQ 
dent, have you taken from your business? A. Up to 
th° present time?

Q. Yes, sir. A. Well, if I combined------ (Inter-
rupted).

Q. The total I want. A. Well, I should make it 
about 80 or 90 days in the entire year from the time 
I waa injured, from disability, that is I call it dis-
ability.

CRO SS-EXAM INATIO N by Mr. Gray:— 20

Q. What time did you generally arrive at your 
office in New York? A. Well, I would go there 
about sometimes seven; within the last two or three 
years I got there about half-past seven or eight.

Q. That is the time you would arrive there? A. 
Yes, sir.

Q. Do you take any rest during the day? A. 
Sometimes.

Q. Didn’t you go out for lunch. A. Well, once in 
a while when I got a real good opportunity.

Q. Generally work all day without eating any-
thing? A. Well, have a sandwich brought in.

Q. Is Dr. Bowen, your attending physician, in 
court? A .Y es, sir.

Q. Is this Dr. Bowen (indicating)? A. Yes, sir.
Q. Why haven’t you had his bill? A. He didn’t 

present his bill, the case wasn t finished.
Q. Have you any arrangement with him not to 

send in a bill until the case is finished? A. No, sir, I a.o
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think not, but he may have other little family mat-
ters; I haven’t settled yet.

Q. He has been your physician for a good many 
years, has he not. A. Yes, sir.

Q. How often does he generally send in a bill? A. 
Well, a little friendship between us, and sometimes 
I remit a certain amount and have him credit me 
with it, but I haven’t done so recently; my family is 
large.

Q. As I understand you, you can’t sit down or lie 
down or stand up without constant pain? A. I 
haven’t constant pain; I have less pain, though, in 
standing and in walking than when sitting or lying 
down.

Q. You say you haven’t been aDle to sleep; have 
you had any sleep at all within the last year, year and 
a half? A. Oh, yes. I do sleep, but not a refreshing 
sleep; some nights I can’t sleep until three or four 

20 o’clock in the morning, and then wake up not at all 
comfortable for a day’s work and business.

Q. Did you ever have a night like that before this 
accident? A. No, sir.

Q. You say you were confined to your bed for four 
weeks; were you in bed all the time, confined to 
your room and bed? A. I was confined to the room 
and bed; I was in bed over three weeks.

Q. Did Dr. Bowen treat you before you were hurt 
in this accident? A. Yes, sir.

30 Q. How often, how constantly did he treat you be-
fore this accident? A. For any purpose? Why, I 
wasn’t ill.

Q. You said he treated you before the accident, is 
that true? A. Well, as a physician in case of a little 
bilious disorder, or a little cold.

Q. I am asking you how often he treated you be-
fore the accident?

The C O U R T : For all purposes, you mean, 
Mr. Gray?40



Mr. G R A Y : Yes, for any purpose.

A. I don’t suppose Dr. Bowen has treated me 
more than, for all purposes, I don’t think, a half a 
dozen times; I don’t think it is half a dozen times.

Q. Referring back to the occasion o'f the accident, 
when you went down that ferry bridge or passenger 
way, you knew the boat hadn’t come in yet, didn’t 
you? A. The boat was about approaching the dock, IO 
the slip.

Q. Were the people aboard of the boat about to 
get off? A. The boat was not connected with the 
dock and I didn’t see them.

Q. Couldn’t you see people on the bow of the boat 
as the boat was approaching the slip? A. I didn’t 
observe that; my attention wasn’t particularly drawn 
to that; I was looking in that direction, though.

Q. You didn’t see anybody on the boat about to 
get off? A. Well, I may have seen people, but I 
didn’t take any notice, no occasion for me to ob-
serve that.

Q. Didn’t you know that people would be about 
to come up that passageway where you were stand-
ing, passageway to where you wanted to go? A. 
Coming from the boat?

Q. Yes. A. Yes, if the boat was in, but the boat 
was not in the dock.

Q. Were you going away from the boat or were 
you approaching the boat? A. I was approaching 
the boat to get on, and the boat was about 75 feet 
from the dock, probably at the end of the slip when I 
first saw the boat.

Q. You were just on the land side of the gate 
about 7 or 8 feet, weren’t you, from the gate? That 
is about what you said, didn’t you? A. Well, about 
that; yes, sir.

Q. Were there other people there alongside of 
you? A. Well, I was only there for a minute or two; 
there were people. AO
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Q. There were people there? A. They were right 
up close to the gate, though, I think they were.

Q. Were they closer than you were? A. Well, I 
think there were one or two there; Col. Smith was 
there; he was the only one that I recognized and he 
stood there at the time.

Q. Were there other people there between you 
and the gate? around about you and in the passage- 

10 way? A. Probably there was.
Q. How many? A. I am not sure whether there 

were any in front of me, I can’t be positive.
Q. Was any one around you in that passageway? 

A. I don’t think there were on the passageway.
Q. Don’t think there was anybody there? A. I am 

not positive, but I don’t think there were any one 
there-.

Q. Where was this gentleman that you say you 
recognized? A. Col. Smith?

20 Q. Where was he? A. He was just approaching,
I think he was just approaching the female—that is, 
that passageway, crossing over from the male side.

Q. And he was the only man on the passageway, 
was he, besides yourself? A. No, was the only man 
that I recognized.

Q, How about people you didn’t recognize? A. 
Well, I don’t think there were any one in the pas-
sageway at the time.

30 Q;. That was the woman’s side of the boat, was it?
A. Yes, sir.

Q. Were there any women there? A. I am not 
sure, this was done so very hastily that I didn t have 
an opportunity of seeing, or observing, rather.

Q. The first thing you knew you heard the noise 
of the approaching horse and wagon, is that so? A. 
No, sir, I didn’t hear the wagon at all; I heard the 
noise made bŷ  the people-, I didn’t hear the wagon.

Q. What people made the noise? A. Why, the 
40 people that saw the horse running.
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Q. Where were they? A. They were out in this 
open place.

Q. What open place? A. Why, where the horses
runs through under the sheds.

Q. What people were there there which you 
looked there and saw? A. Why, the passengers, 
people, I presume, that were going to get on the 
boat, passengers going to New York.

Q. What did you do when you heard the noise— io 
you looked around, didn’t you? A. Naturally, yes, 
sir, I heard the noise and I turned around quickly.

Q. You saw the horse s head, and that is all you 
saw? A. That is all I saw at first.

Q. Then, what did you do? A. I started to go to-
wards the gate, I started to escape.

Q. You tried to climb the gate? A. I didn’t climb
the gate.

Q. Did you try to climb the gate? A. No, I 
couldn’t climb the gate; it was' so high; alongside 2c 
the gate there were some boards nailed, two or three, 
little spaces between them, and as the horse rushed 
in rapidly, the horse struck me as he was running, 
he fell down in front of me, then I made an attempt 
and as I was attempting so as to get over the upper 
board that was across the dock there, this wagon fell 
down on me and held me there.

Q. Were those boards between the passageway 
and the ferry boat on that ferry bridge? A. No, sir, 
there were no boards there; the boards were on the 
extreme left side going down on either side of the 
passageways or gangways, these boards I don t 
know what they are called, there is a name attached 
to them—there is a little space between them.

Q. Was anybody else hurt there but you? A. No. 
sir.

Q. .Where did your friend, Mr. Smith, go, how did 
he get out of the way? A. I don’t know where he 
was, I just saw him, he came to me and offered his 
assistance. A
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Q. That was afterwards—at the time of the acci-
dent, how did the other people that were on that 
passageway, get out of the way? A. I don’t know 
how they got out, I was struck so soon I didn t have
a chance to observe.

Q. After you were released did you walk over to 
the house? A. No, sir.

Q. You said first of all that you were carried, is 
10 that true? A. Yes, I was assisted over; they held me 

under the arms, I couldn’t stand, I couldn’t walk.
Q. You were not carried? A. I was, sort of, so

much so that I really was carried.
Q. Did you move your legs at all? A. t m

did.
Q.Weren’t you on your feet? A. Yes, sir.
Q. How long uere you in the ferry house, I mean 

the master’s house, after you were hurt? A. It is 
hard to tell; I was told by one of the assistants there 

20— (Interrupted.)
Q. Never mind what you were told? a . Wei,

I am figuring up about the length of time. I waited 
five minutes for my hat, and I was in there just long 
enough to answer some questions and disrobe my-

self.
Q. What became of your hat? A. Fell over into 

the river.
Q. Were you standing on the edge of the dock 

o near the river? A. No, sir, I was standing on these 
cross boards; I got up as far as I could. We will 
assume this was the board (illustrating), and another 
one here; this wagon came along, and her' is the 
river, the water, and my hat fell down, the jar, I 
suppose, threw my hat off, and it went over there.

Q. What did* you do for a hat? A. This gentleman 
very kindly, the ferry master, loaned me his.

Q. You returned his hat, didn’t you?: A. Yes.
Q. Same day? A. Same day.
Q. Returned it yourself? A. No, sir, I sent it over.40
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Q. What time did you get to your office that morn-
ing? A. It must have been around nine o’clock, nine 
or half past nine.

Q. And in going to your office you walked, in 
going from the master’s office you walked before 
you got on the boat? A. Yes, sir.

Q. By yourself? A. Yes, sir
Q. Without assistance? A. Yes, sir, - don t think

there was any assistance. 10
Q. When you got on the New York side, did you 

walk off of the boat? A. Yes, sir.
Q. Without assistance? A. Yes, sir.
Q. And where did you walk to? A. Well, I looked 

for a cab, and there was no cab there at all, and in 
the frame of mind I was in— (Interrupted.)

Q. Never mind about your frame of mind. What 
did you do is all I am asking you? A. I took a car 
right at the ferry house.

Q. How near did that take you to your office? A.
It took me to Broadway and Spring street.

Q. And from there, did you walk to your office?
A. No, sir, then I took a car there, transferred right 
to the corner.

Q. Did that go by your office? A. Right to the
door. „

Q. Then, you got out and went into your office.
A. Yes, sir.

Q. Did you do any dentistry work that day? A.
No, sir, I couldn’t.

Q. In returning, you took the street cars and 
crossed the river on the ferry boat and then took the 
cab on the Jersey City side? A. Yes, sir.

Q. Anybody go with you on your return home?
A. No, sir, my son wanted to go, but he didn t.

Q. Never mind about that, I am only asking what 
you did. What floor is your office on in New York?
A. First floor; I have an elevator.

Q. Elevator to go up to the first floor? A. Goes up *°
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in the entire building; it is in the Daniel Building 
where nly office is.

Q. (The Court.) Do you mean the first floor above 
the ground? A. The first floor above the ground 
floor.

Q. That is where you went that day? A. Yes, sir.
Q. Didn’t go any higher than that? A. No, sir.
Q. Did you take the 'elevator? A. I think I did 

10 take the elevator.
Q. Are you sure about that? A. Yes, sir.
Q. What is your general custom? A. Go up the 

other w ay; I have two entrances.
Q. And your general custom is to go up the steps? 

A. Well, about equally divided; a great many prefer 
the elevator.

Q. You can swear now that you took the elevator 
that day? A. Well, in the confused condition that I 
was in, and for some days afterwards, I wouldn’t 

20 be positive as to the elevator; however, I walked, 
that is I walked to the car, and walked from the cars 
to the office, and I think I took the elevator, I won’t 
swear to it, though.

Q. Is your son’s office on the first floor of that 
building? A. IVLy son is with me in my office, he 
spends a few hours in the office as a surgeon.

Q. Is his office on that same floor? A. In the same 
office, in my room.

3o Q. He was there that day, wasn’t he? A. Yes, I 
wouldn’s have gone there if he hadn t been there at 
that time.

Q. How did you know he was there? A. Because 
that is his office there; he is consulting physician in 
my office.

Q. These baths that you took, healthy people take 
those baths, don’t they, healthy people, well people, 
take those baths, don’t they? A. Yes, sir.

Q. Did you ever take them before you were hurt? 
4o A. Well, occasionally.



Q. Before the accident you have taken them oc-
casionally? A. Oh, yes, occasionally, I have for 40 
years taken turkish baths.

Q. How old are you? A. Sixty years old.
Q. When were you sixty? A. In last December, 

December 4, 1904.

CRO SS-EXAM INATIO N by Mr. Vredenburgh:
10

Q. Do you remember what kind of a day this was?
A. Yes, sir, it was a very clear, pleasant day.

Q. When you walked to the boat did you notice 
whether there were any vehicles north of you? A. I 
didn’t—you mean looking backwards?

Q. No, looking forward; you walked from the 
south toward the north to get to the Desbrosses 
-street boat, and then you turned, as I understood
you, towards the boat into the ladies’ gangway? A.
w • 20Yes, sir.

Q. Now, when you turned in there, did you notice 
whether there were any vehicles north of you, north 
of this gangway? A. I didn t observe them; I know 
that I have to dodge myself every time I go in now 
about that time, so as to get -in; J  couldn’t tell you,
I didn’t observe, it didn’t impress me.

Q. When you saw this horse coming, I understood 
you to say you saw his head and that was about all 
you saw of the horse;, did you notice whether it h a d ^  
any bridle on or not? A. No, sir, I know very little 
about horses'.

Q. I understood you to say that you had been in 
Great Jones street about 32 or 33 years? A. Yes, sir.

Q. And that you had been in your present place 
of business about four years, and that during that 
time you had come to your office about eight o’clock 
and left about six, and that you were there on holi-
days and Sundays, with the exception of Christmas 
and New Years, and that during that time your usual *o
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custom was to eat no dinner except a sandwich that 
might be brought in to you? A. When I have the 
opportunity,. or when I have a good opportunity, I 
go out and take lunch; probably I will do that three 
times a week, and I always eat something, I have 
milk, buttermilk, I drink that every day, and I have 
a sandwich.

Q. So that you had, for 36 years, been going to 
10 New York daily, Sundays and all, and been working 

from eight o’clock in the morning to six o’clock at 
night? A. No, sir, if I may be permitted—I have 
even gone over earlier, gone over at six.

Q. You are sixty years of age, and you have to 
take Turkish baths? A. I only take them on the 
advice of my physician so frequently.

Q. I understood you to say you took Turkish 
baths before? A. I did that because I think it is' a 
good thing.

20 Q. It is one of the usual things for gentlemen who 
overwork themselves—(Interrupted.) A. I never 
took them for that purpose.

Q. (Continuing.)— and who were inclined to rheu-
matism—they take baths every week, don’t they? 
A. I presume they do.

Q. Didn’t you take baths over at Lafayette street 
weekly before the accident? A. No, sir.

Q. How often did you take them? A. Probably 
30 take a bath once a week; I did that out of custom 

and habit.

RE-D IRECT EXA M IN A TIO N  by Mr. Fielder:

Q. Had you taken electric treatment before this 
accident? A. I did, about three or four years ago, 
when I was afflicted with neuralgia in my arm and 
shoulder, that is in this’ arm (indicating right arm) 

40 and shoulder, at the suggestion of Dr. Bowen.



Dr. H O RACE BOWEN, sworn as a witness on be-
half of the plaintiff, testified as follows:

D IRECT EXA M IN A TIO N  by Mr. Fielder:

I am a physician and surgeon, my office is at 2801 
Boulevard, Jersey City Heights. I have been prac-
ticing medicine and surgery 15 years. I graduated 
from the New York Homeopathic College in New 
York City. Dr. Koonz, the plaintiff, is a patient of 
mine, and has' been for about 12 or 13 years. I was 
called to treat him on December 18, 1903.

Q. Prior to that time what medical services had 
you rendered to him personally? A. Why, treat him 
personally, I don’t think I have attended him more 
than for some little minor affair, more than once or 
twice in some years, cold,'or something of that kind, 
didn’t amount to much.

Q. What has been his condition of health? A. 
Very good.

Q. On December 18, 1903, what condition did you 
find him in and where did you see him? A. Prior to 
the accident?

Q. No, the day of the accident? A. That was the 
18th of December, the day of the accident. I was 
called there in the afternoon, late afternoon, and I 
found the doctor in bed suffering intensely from 
shock and the result of this accident, contusions 30 
different places, in a general way; the shock was 
very bad, and he was suffering more intensely than 
all other places at the left hip.

Q. What external evidences did you find on his 
body, if any, of an injury? A. Why, he was black and 
blue on the abdomen, abdominal muscles, and he was 
very much swollen, with a temperature, which I laid 
to the hip, swollen injury there. He was also bruised 
on the muscles of the back over the shoulder blade, 
here (indicating.) A0



Q. Was there much discoloration on the back? A. 
There was some, but not as much as there was the 
next day; the next day there was quite a little, for 
the next two or three weeks there was quite a little.

Q. Where was that? A. Mostly on the abdominal 
muscles, and some on the back, with a great deal at 
the hip; at that time the hip was very much swollen 
all through the gluteal region, that is the hip joint.

10 Q. How long was it before that swelling was re-
duced? A. Well, the doctor was in bed three weeks, 
three or four weeks, and then up and around the 
room, I guess, for two to three weeks more, and 
even at that time the swelling wasn’t entirely down.

Q. During the four weeks he was in bed and the 
three weeks he was around the house, did he suffer 
any pain? A. He suffered intense pain.

Q .  What, in your opinion, is the cause of that pain? 
A. Why, the region where the pain was the more 

20 acute, or the most acute, was this hip, and I laid it 
to the wagon coming against the bone here, the hip 
bone.

Mr. G R A Y : I object to that.

Q. Mr. Gray: Did you see the wagon hit him? A. 
No, sir.

Mr G R A Y : I ask that that be stricken out. 
30

The C O U R T : Strike it out.

O. Was there any evidence which could lead you 
to form an opinion what injury the doctor was suf-
fering from?

Mr. G R A Y : I object: the question is, was 
. there any evidence; that means was he told 

40 something.
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Mr. F IE L D E R : No, I mean from the doc-
tor’s person.

Mr. G R A Y : Oh, you mean on his body; I 
don’t object to that.

A. What do you mean, my diagnosis of the trouble 
at the time?

Q. (The Court.) He means was there anything visi- 10 
ble or tangible that would lead you to form an opi-
nion? A. Why, distinctly so, yes, sir.

Q. What was your diagnosis? A. My diagnosis 
was an inflammation of the hip bone with resulting 
thickness, and from that he got a sciatic neuritis; 
that is my diagnosis of the doctor’s condition, and 
from it he has been left with a sciatic neuritis.

Q. Does that condition continue? A. It does.
Q. Are you still treating him? A. I am; he has 

been treated by my advice by a specialist for some ic 
time.

Q. What specialist?

Mr. G R A Y : I object to that.

Q. (Mr. Gray.) Were you present? A. I was pres-
ent when he went over the first time.

Q. What specialist did he go to see? A. Dr. Honin, 
on 70th street and Broadway. 3°

Q. Who is Dr. Honin? A. He is a surgeon.
Q. Connected with any hospital?

Mr. G R A Y : I object. What difference 
does it make? The witness is now asked to 
describe and define the abilities possibly, cer-
tainly the occupation at that time, the place 
Where this particular doctor did his practice.
I can’t see that that is pertinent to this case. a.o
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The C O U R T : I can’t see the relevancy of 
the hospital end of it.

Q. What is Dr. Honin’s specialty in medicine or 
surgery?

Mr. G R A Y : I object to that. The ground 
of the objection is that this plaintiff consulted 
some one who was supposed to be able to 

10 take care of his physical injuries. This wit-
ness, being neither the plaintiff nor that pei- 
son, is called to describe the abilities and rep-
utation of that person. It seems to me that 
is not a subject upon which this witness can 
be called to testify; we can’t meet what this 
witness may say about that. The specialist 
and the plaintiff may say what occurred, and 
the specialist may say what his qualifications 
are as a specialist, somebody else can’t say, 
it seems to me, to our harm.

The C O U R T : Is it a question of the per-
sonal knowledge of this' witness in any way, 
or simply the relevancy and materiality of the 
testimony?

Mr. G R A Y : Both.

Mr. V R E D E N B U R G H : I follow Mr.
30 Gray in his objections, I object on the same

ground; also on the additional ground, it 
seems to me, it is of no importance.

The CO URT: The question will be al-
lowed.

To which ruling the defendant, the New 
York Mail Company, prays exception, and it 
is allowed, and signed and sealed accordingly.

40 C. W. P A R K E R , J.
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The defendant, the Penn. R. R. Co., also 
prays an exception.

A. He is a surgeon and a consultant, general con-
sultant and surgeon.

Q. Is Dr. Koonz taking any other treatment un-
der your advice? A. Not at the present time.

Q. The electric and massage treatment that he has
taken is not under your advice, then? A. It was un-. . io
der my advice before he went to this specialist, and
it is being continued now through him.

Q. What are your charges for your medical ser-
vices to Dr. Koonz for treatment for the result of 
these injuries', up to the present time? A. Up to the 
i st of January, I think it was $380.

Q. You haven’t sent Dr. Koonz any bills yet? A. 
No, I haven’t.

Q. On account of this injury? A. On account of 
this injury, from the 18th of December, 1903.

Q. What, in your opinion, or will, in your opinion,
Dr. Koonz suffer permanently from his injury? A. I 
think the affection of the hip will be permanent.

Q. What is that affection of the hip? A. I call it 
neuritis.

Q. What does neuritis mean? A. Inflamed nerve, 
inflamation.

Q. What is the sciatic nerve? A. Sciatic nerve, it 
comes from the hip and goes down the leg, furnish-
es nourishment to the leg. 30

Q. Is that the nerve you say is’ injured? A. It is 
localized on that nerve.

Q. What is the other injury, then, he is suffering 
now besides the trouble that is localized on the sciatic 
nerve? A. Why, the doctor has never gotten over 
the concussion sustained, that is, the shock he re-
ceived at the time of the accident, he has never got-
ten over the effects of it.

Q. Has his nervous' system sustained any injury?
A. Decidedly. AO
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Q. Do you consider that that injury is permanent 
or not? A. That is impossible to say.

Q. Will you say that he will recover from the ner-
vous trouble he now suffers? A. Absolutely?

Q Yes? A. No, I wouldn’t say that.

CRO SS-EXAM IN ATIO N  by Mr. Gray:

Q. You say that he will never recover from that 
injury as to the shock and nervous difficulty? A. It 
is impossible for anybody to say absolutely so, but 
that is my opinion.

Q. How often did you treat Dr. Koonz during the 
year for which you rendered the bill of $380, or 
rather have a bill for $380? A. Well, four to five 
months, practically continually; daily for, I guess, 
two and a half months, and then off and on since 
then.

2Q Q. During that two and half months, was he con-
fined to the house all of the time? A. Why, as I re-
member it, he was confined to the house between six 
and seven weeks, and then confined to the house for 
another, month.

Q. What time of the day did you treat him during 
the latter part of that period of two and a half 
months? A. The latter part of that period, generally 
afternoon.

Q. And after that two and a half months, how 
30 often did you treat him? A. Why, I would see the 

doctor twice a week.
Q. How many calls did you make altogether dur-

ing that year— (Interrupted.) A. I couldn’t say that.
.Q. (Continuing.)—upon the doctor for the pur-

pose of treating him for this injury—you don’t know? 
A. I couldn’t say that, the number.

Q. Did he ever come to your office any time dur-
ing that period to be treated? A. Once.

Q. When was that? A. Beginning of the summer, 
4o about six months afterwards.
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Q. What are your office charges? A. It depends 
on the case.

Q. Do you charge one fee to one in one case, then, 
and another in another case? A. It depends on the 
treatment.

Q. Then, you have no fixed fees, charge for time?
A. Do you mean per hour?

<Q. Yes? A. Yes, I have fixed fees, charge per 
hour. i ̂

Q. What does it amount to per hour? A. Ten 
dollars.

Q. Have you any charge for visiting patients at 
their homes, at other places than your office? A. 
Yes.

Q. Per time, what is that? A. Two dollars.
Q. Your charges upon Dr. Koonz, did you charge 

by the time, or how? A. Some by time, some by 
call.

Q. Which did you charge by time and which by 20 
call? A. It depended on how long I was there.

Q. Have you some memorandum of how long you 
were there? A. I think so.

Q. It is upon that that you base your total charge 
of $380? A. Yes, sir.

'Q. But you can’t say now how much of that is per 
time and how much is per call? A. Not here, no,sir.

Q. How did you keep a memorandum of your 
charges against Dr. Koonz? A. Day hook and 
ledger.

Q. Where are they? A. At my office.
Q. Did you refresh your memory from those in 

order to come to this trial? A. No,sir.
Q. How did you remember that your charge was 

exactly $380? A. I remember the amount the first 
of January.

Q. Did you go over your books at (that time to 
ascertain the amount? A. When I made my bills 
out. /LO
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Q. Did you make a bill out for Dr. Koonz? A. It 
was not sent, the bill was made out.

Q. W'ho made it? A. The person that made by 
bills, with whom I was associated that time in mak-
ing them out, did.

Q. You did not make it out, did you? A. I didn’t 
write it down.

Q. Did you tell him how much to put down, how 
10 much to make out the bill for? A. It was taken out 

from the books.
Q. Did you make it out from the books? A. Yes, 

sir.
Q. Go over the books yourself? A. Yes.
Q. Did you make the entries in the books yourself, 

from day to day? A. They were read off to somebody 
that wrote them down, I didn’t write them down, 1 
read them off.

Q. What did you read them off from? A. From 
reckoning them up in the day book, in the ledger.

Q. How did they get in the ledger and the da)r 
book? A. Make them up at night as I came in, I 
would transfer them from the day book into the 
ledger.

Q. How did they get in the day book? A. By me.
Q. You put them in there yourself, in your own 

handwriting? A. Yes, sir.
Q. And that is what you looked over when you 

30 made out your bills on the first day of January, 1905, 
is it? A. Yes, sir.

Q. Will you produce those books here at this trial?

Mr. F IE L D E R : I don’t think that is a 
proper question.

A. No, sir.

The C O U R T : The other side is entitled 
to ask him whether he is willing to produce 

40 them.
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W IT N ESS: I most positively will not.

Q. Would you have produced them if you had re-
ceived notice to produce them two or three weeks 
ago? A. I might have.

Q. What would make the difference? A. I don't 
think it is necessary, I don’t think it is professional.

Q. But you might have thought it was professions1 
two or three weeks ago? A. I would have had to 13 
think it over a little bit to decide.

Q. And might have come to a different conclusion 
than you would now? A. I might have.

Q. Did you ever treat Dr. Koonz for rheumatism?
A. No, sir, not rheumatism; he had neuralgia, break-
ing the nerve of his arm once; I think it come from a 
strain. ,

Q. How long ago was that? A. I couldn’t tell the 
exact time, it was three or four years ago.

Q. Has he recovered from that injury, or that neu- *c 
ralgia, whatever it was? A. Why, shortly after it 
happened.

Q. What treatment did you give to Dr. Koonz, 
what did you do from day to day when you were at-
tending him during that two months and a half? A.
I did all my judgment told me to. •

Q. And what was that? A. Is it necessary?

Mr. F IE L D E R : I suppose he is entitled to 
an answer? *

The C O U RT: Why, certainly.

A. I treated him in a general way for the shock, 
and in local ways for the local injuries; for these dif-
ferent conditions, you would— (Interrupted.)

Q. When you treated him for shock, did you pre-
scribe medicines, is that what you mean by treating? 
A. Rest, principally, complete rest, and some medi-
cine.



Q. When yon prescribed locally for the other in-
juries, what did you prescribe there? A. Rest, and 
counter irritants.

Q. So that you went every day for two months 
2nd a half to prescribe rest, is that it ? A. Not neces-
sarily ; it is a customary thing for a physician to see 
his patient every.day.

Q. Did you examine him every day you went
10 there? A. I did, for as long as I thought was neces-

sary.
O. How long was that? A. About five weeks.
Q. What counter irritant did you use? A. I think 

I used some antiflogestine.
Q. Was that renewed every time you prescribed 

it? A. Renewed by the nurse who took care of him, 
or myself, according to the time.

Q. Where was it applied? A. Directly over the
20 sciatic notch on the left, hip, and in the back, in the 

area around it also.
Q. Did you make any other physical applications 

to any other part of Dr. Koonz's body? A. I think 
some ice was applied to him.

O. Was the skin broken there? A. No, sir.
Q. Was there any discoloration? A. Decidedly.
Q. How long did that last? A. Some weeks.
Q. Were the muscles bruised? A. Decidedly.
Q. Was that neuritis that you say he suffered from 

due to the injury to the sciatic nerve? A. As I said 
before, the bone was inflamed, and from this bone 
being inflamed there was a thickened condition, a re-
sult of this inflammation, and that, pressing on this' 
sciatic nerve, has caused, in my opinion, this neuritis 
that the doctor is suffering from now, and that is 
what makes it localize.

Q. How much did Dr. Koonz move his limbs the 
first few days you saw him after the accident? A.

40 None at all, he couldn’t.



89

Q. Couldn't move his legs at all? A. Couldn’t.
Q. How do you account for his going over to New 

York, and coming back, and so on? A. That was 
right directly after the injury, the muscles hadn’t 
contracted at all, hadn’t become so swollen; he just 
did it as a great many other people can.

Mr. V R E D E N B U R G H : I move that the IO 
evidence of the doctor as to the amount of his 
bill be stricken out, because he tells us that 
he has a book in which the items are kept, he 
tells us that he doesn’t remember those items, 
he remembers an amount, and he says he 
won’t produce the books. Now, then, his 
evidence should be stricken out, if I under-
stand the rules of evidence.

The C O U R T : I don’t think there is any 
reason to strike his testimony out; it is a mat-
ter that can go to the jury as to the propriety 
of his charges under the circumstances.

Mr. V R ED EN B U R G H  : Your Honor will 
allow me an exception as to the refusal to 
strike out?

Mr. G R A Y  : I join with Mr. Vredenburgh 
in that motion, and ask for an exception.

Mr. F IE L D E R : Isn’t that a little late?

The C O U R T : I am afraid I will have to 
make the same ruling as to your objection 
that I did with Mr. Vredenburgh a while ago. *0
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ANDREW*. SEEBA CH , sworn as a witness on be-
half of the plaintiff, testified as follows:

D IRECT EXA M IN A TIO N  by Mr. Fielder:

Mr. Fielder now offers in evidence the an-
swers to certain interrogatories propounded
to the New York Mail Company, 

io

Mr. V R E D E N B U R G H : I don’t know that 
they affect the other defendant at all; if they 
should, I suppose I have a right to object.

Mr. F IE L D E R : I don’t think they affect 
the other defendant.

The C O U R T : I take it, of course, that the 
interrogatories can only be available as evi-

20 dence against the party who answers them.

Mr. F IE L D E R : These answers are made 
under the oath of Alexander H. Goomer, 
President of the New York Mail Company.

Mr. Fielder then reads interrogatories as 
follows:

3 “ Question. Was William Bauder, or Bowder, in 
your employ on or about December 18, 1903, and if 
so, in what capacity? Answer. Deponent says he is' 
informed that a man named Bauder was in the em-
ploy of the Company December 18, 1903, as a driver.

Question. What is the residence or post-office ad-
dress of said William Bauder, or Bowder? Answer. 
Deponent says that he is informed that William Bau-
der resides in the City of New York.

Question. Were you the owner, or were you in 
40 control of a certain horse and wagon on or about



December 18, 1903, that ran, walked or was driven, 
down the passenger gangway of a Desbrosses street 
ferry slip on the Penn. R. R. ferry in Jersey City, and 
which the plaintiff in this suit claims struck and in-
jured him? Answer. Deponent says that the New 
York Mail Company was the owner, on or about 
December 18, 1903, of a certain horse and wagon 
that ran, walked, or was driven down the passenger 
gangway of the Desbrosses street ferry slip of the 
Penn. R. R. ferry in Jersey City, and deponent is 
nformed that the plaintiff in this suit claims that 

such horse and wagon struck and injured him.”

Mr. <j R A Y  : Mr. Fielder has said there 
were several interrogatories answered which 
he doesn’t propose to offer in evidence. Un-
less' what he did read is filed somewhere, we 
won’t have any opportunity to know what 
the record is. 20

Mr. F IE L D E R : I will give you the num-
bers of them. *

Mr. G R A Y : I think the interrogatories 
you read from should be filed with the clerk.

Mr. F IE L D E R : I am willing to adopt any 
course that the Court suggests or deems pro- 
per in that connection, only I don’t want to 
be offering a lot of papers that have imma-
terial and irrelevant matter in them.

Mr. G R A Y : Another suggestion, the in-
terrogatories are sworn to as a whole.

The C O U R T: I will rule in Mr. Fielder’s 
favor, and say, that he can put in any answers 
he chooses at will. A
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To which ruling the defendant, the New 
York Mail Company, prays an exception may 
be allowed, and it is allowed, and signed and 
sealed accordingly.

C. W. P A R K E R , J.

I reside at 5 11 Bergen avenue, Jersey City, and am 
a truckman, and have been in the tracking business 
for at least 15 years. On the day of the accident to 
Dr. Koonz I was in the Penn. R. R. rerry house 
standing right at the boat waiting for it to come in, 
the same boat that Dr. Koonz was waiting for; I had 
a horse and truck; I wasn’t on the wagon, I was 
standing at the horse’s head.

Q. Was there any other truck besides yours wait- 
20 in& f ° r ^ie ferry? A. There was three or four behind 

me, I was the first one.
Q. Which way were you headed, in which direc-

tion? A. I was headed up at the south side of the 
slip. I was headed up this way (indicating), on this 
side of the slip, up the river, on the water side.

Q. Did you see this horse and mail wagcn? A. 
Yes, sir.

Q. Where did you first see it?

Objected to.

Mr. F IE L D E R : Strike out the question.

The C O U R T: Did you see a horse and 
mail wagon?

Mr. F IE L D E R : No, sir, I am asking him 
if he saw the horse and mail wagon that ran 
down the passenger gangway of the south40
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Desbrosses Street ferry slip on the i8 th  of 
December, 1903?

A. Yes, sir.

Mr. G R A Y  : I will still object, I can’t see 
that that has any relation to this case.

The COURT : Objection overruled. 10

To which ruling, the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

C. W. P A R K E R , J.

Q. Where did you first see the horse and wagon?
A. I saw him come out from under the shed when he 20 
first started.

Q. Where was the horse when you first saw him?
A. He was coming out between the first and second 
pillars in underneath where the trains come over, the 
shed.

Q. On which side of the driveway, east or west 
side, was that? A. That I stood?

Q. No, where the horse came from? A. On the 
upper side, oh, what do you mean, where the horse 
started from?

Q. (The Court.) Is' that the side towards the land 
or the side towards the river? A. The side towards 
the land.

Q. When you first saw the horse did you see any 
attendant or man near him?

30

Mr. G R A Y : I object to that as leading. 
Can’t we have the witness state what oc-
curred? AO
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The C O U RT: I think that is proper, let 
him answer it.

A. No.
Q. Was there anybody on the box of the wagon? 

A. No, sir.
Q. Did you notice anything peculiar about the 

horse’s harness? A. I see the horse didn’t have a bit 
10 in his mouth.

Q. After you first saw the horse what did the horse 
do? A. Why, he started to come out there on the 
run, and run right across to the ferry slip. I saw 
him until he got into the ferry slip and the wagon 
upset.

Q. Did you see Dr. Koonz on the passenger gang-
way on that day? A. No, I did not.

Q. When the horse got opposite the Desbrosses 
street ferry slip, what did he do when he got opposite 

°  the ferry slip? A. When he went down the gang-
way, do you mean?

Q. What did he do when he got opposite? A. As 
I saw the horse, he come from under the shed and 
ran right across in front of me, and down the passen-
ger gangway, and there I saw the wagon turn over, 
but I didn’t dare to leave my horse, I had to stay by 
his head.

Q. What time of day was this? A. I can’t say 
2o exactly, it was in the forenoon; I didn’t pay no at-

tention to the boat, because I come over three or 
four times a day, any boat, I take.

Q. Can you say whether it was nearer eight or 
twelve o’clock? A. I couldn’t say, exactly; I had to 
go all the morning, go back and forth, I don’t pay 
attention to boats.

Q. How often prior to the accident had you 
crossed the ferry? A. I was every day about ten 
times a day.

40 Q. For the last 15 years, during that time, had you
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observed mail wagons with horses standing under 
the shed where this horse and wagon came from? A. 
Yes, sir.

Q. How many times? A. Oh, I sometimes might 
have seen teams, the express platform there, around 
in December, when I passed in there, may be ten or 
fifteen times a day, see them there.

Q. What were they doing in there prior to Decem-
ber, 1903? A. Oft times see them feeding when I go 10 
by, standing there, I suppose they were waiting for 
the mails.

Q. Do you see them tied or untied? A. I never 
saw any of them tied.

Q. Would you see any driver or attendant with 
them? A. Sometimes you do and sometimes you 
don’t. I have often come through there and there 
wasn’t any driver near them.

CRO SS-EXAM IN ATIO N  by Mr. Gray: 20

Q. What were you doing there? A. I was waiting 
for the boat to come in.

Q. The very same boat? A. Yes, sir.

P L A IN T IF F  RESTS.

30

Mr. G R A Y : I have a motion for a non-suit 
on three grounds.

First, that there is no proof in the plaintiff’s 
case that the wagon which caused the injury 
to the plaintiff, was owned and operated and 
under the control of this defendant,'the New 
York Mail Company. d°



The second ground is, that one of the items 
of expense which the plaintiff seeks to charge 
the defendant with, was the sum of $380, Dr. 
Bowen’s bill. The ground of this motion is, 
that there has been no proof of any expense, 
or any expenses incurred in connection with 
Dr. Bowen.

zo
The third ground is, that there has been no 

proof of any negligence on the part of this 
defendant.

Mr. V R E D E N B U R G H : I have a word to 
say, may it please your Honor, and it is based 
entirely on the case in the United States 
Supreme Court, of Stoddard vs. The New 
York, New Haven & Hartford Railroad Com- 

20 pany. You will find it in the American and
English Railroad cases, new series, Volume 
27, Page 3 12- It is 63 of the Northeastern 
Reporter, 927. I find it was not in the United 
States Supreme Court, it was in the Supreme 
Judicial Court of Massachusetts.

30

(Mr. Vredenburgh reads from the opinion 
in this case.)

My motion is to non-suit the plaintiff be-
cause he has failed to show any negligence so far as 
the Penn. R. R. Company is concerned, so far as the 
Ferry Company is concerned.

40 A D JO U RN ED  FO R TH E DAY.
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January io, 1905.

Mr. V R E D E N B U R G H : Before your 
Honor decides, may I put down the formal 
grounds for the motion on the records?

The C O U R T : They are all on record, I 
think.

xo

Mr. V R E D E N B U R G H : I don’t think 
they are; we discussed them last night in 
rather an informal way. I want to add the 
usual one that there is no negligence on the 
part of the defendant, and negligence on 
the part of the plaintiff, and that the cause of 
action is separate and not joint.

The C O U R T: I will deny the non-suit as 
to both defendants. 20

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

C. W. P A R K E R , J.

Mr. V R E D E N B U R G H : I think I don’t 30 
desire to open to the jury.

Mr. Gray then opened the case to the jury 
on behalf of the defendant, the New York 
Mail Company.

W ILLIA M  BAU D ER, sworn as a witness on behalf 
of the defendant, the New York Mail Coompany, 
testified as follows :
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D IRECT EXA M IN A TIO N  by Mr. Gray:

I live at 351 East 56th street, and in December, 
1903, worked for the New York Mail Company, and 
had charge of a horse and wagon of that company 
in that month. I collected mails from different 
places, not alone in one place, all over Jersey, New 
York, and different places. In collecting mails I 

10 used a horse and wagon, sometimes two horses in a- 
wagon. I came over to Jersey City on that occupa-
tion. I do not know Dr. Koonz, the plaintiff here, 
and never saw him until the day.

Q. Do you remember the fact, if it is a fact, of a 
horse and wagon which you were in charge of get-
ting away from you in the Jersey City station, any 
time in December, 1903? A. Yes, sir.

20 Q. Before that day, had you been in that station 
with any horse and wagon for the Mail Company? 
A. Yes, sir.

Q. What did you do with that horse and wagon, 
or any horse and wagon?

Mr. F IE L D E R : I object to what this wit-
ness did with any horse and wagon.

Question admitted; plaintiff prays excep-
tion. *

O. What did you do with horses and wagons be-
fore the day of this accident, in that station? A. I 
drove in there, backed my horse up and left him 
stand there.

Q. Under whose direction, anybody’s? A. No, it 
was a rule; everybody goes there; if the mail ain’t 
right there, you are supposed to leave your wagon 

4c stand there and wait until it gets there.
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Q. How many times before the accident had you 
been there with a horse and wagon? A. I won’t say 
for sure, at least six times, anyway.

Q. What place do you refer to? A. That is the 
shed, the shed there, a place only occupied by the 
United States mail, to wait there until the mails come 
in on incoming trains; of course, that is one place, 
there is other places in the yard.

Q. That is the place that you waited? A. Yes, sir. io 
Q. Where is that place, is it on the land side or the 

water side of the ferry house? A. It is on the land 
side.

Q. How large a place is it, would you think? A. 
Well, the place where the horses can stand in line is 
about 45 feet or so, I won’t say sure.

Q. Are there any columns there, pillars? A. Yes, 
sir.

Q. How many? A. Well, right in that space of 45 
feet there is about three. 20

Q. Is there a row of columns along the west side 
of the driveway in the ferry house, the place you are 
speaking of, was there a row of columns on the west 
side of the driveway? A. Yes, sir.

Q. Are they in line along the driveway or do they 
run inland from the driveway, or both? A. Well, the 
line that you are talking about was on the line with 
the driveway, they run this way, north and south.

Q. How many columns are there there? A. Right 3Q 
in front of our place there there is three, and there is 
more going south, north and south, there is a shed 
in the way there.

Q. Do you mean there are more columns inland 
towards the land side? A. Yes, sir.

Q. How many columns are there towards the land 
side of these you are speaking about? A. The same 
amount.

Q. How far inland is the second row of colums? A. 
Well, I should judge 25 feet from the first. d°
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Q. Why do you say 25 feet? A. Well, I am pretty
sure of it.

Q. Did you ever measure it? A. Yes, sir.
Q. When? A. Well, I often been there and I seen

how to pass time away.
Q. Did you measure it last night? A. I went there

last night.
Q. How recently have you measured that place? 

jo  A. Last night, before I went home.

Mr. F IE L D E R : He hasn’t said yet he did 
measure it.

Q. Did you measure it? A. Yes, sir.
Q. When? A. Last night, before I went home, 

over 23rd street ferry.
Q. How far are the columns along the driveway 

apart, that is, one from the other, on the driveway 
20 side? A. Fifteen feet, maybe a little over, a couple of 

inches over.
Q. Did you ever measure the distance? A. Yes.
Q. When? A. Last night.
Q. What did you do previous to the date of the 

accident, with your horse and wagon, in that location 
in the Penn. R. R. station—you say you drove 
in there, what else did you do with your horse and 
wagon, anything? A. Backed it up and let it stand 
there.

3°  Q. What else did you do in attending your horse, 
if anything? A. Well, I threw the blanket on him, 
that is all, unless I was to feed.

Q. Did you ever feed horses there? A. Yes, sir.
Q. How did you feed them? A. Took the bit out 

of their mouth, bridle off sometimes.
Q. You haven’t got any food into the horse yet__

how did you get the food— (Interrupted.) A. Took 
the feed bag and put it over his head for him to feed.

Q. Did you ever see any other horses of the Mail 
4c Company or other persons in that place fed in that
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way? A. Yes, sir, the Mail Company always feeds 
that way.

Q. But the question was, did you ever see any other 
horses there in that place fed in that way? A. Yes, 
sir.

Q. On the morning- of the accident, when and 
where did you get the horse and wagon which you 
were in charge of? A. 15th street, right off of Avenue 
A, I don’t know the number. 10

Q. In what city? A. New York City, the New York 
Mail Company’s stable.

Q. What did you do with it? A. Hitched the horse 
and wagon, drove out of the stable, went to the Post- 
office, was sent to the Penn. R. R. by the head man 
there in the New York Mail Company, in the office 
there, to catch a certain train and get the mail there.

Q. What did you do? A. Well, when I got there 
to the Penn. R. R., Jersey City. I lound that the 
train was late. 20

Q. Where did you drive' in the Penn, sta-
tion, where did you take your horse and wagon? A. 
Drove up under the mail shed, where the mail wagons 
wait.

Q. How did you place it when you got there? A.
I drove around a pillar there and turned my horse 
face outward, and left him stand there.

Q. Which row of pillars did you leave him next, 
the one on the land side, inland, or the row along the 
side of the driveway? A. The one inland. o0

Q. Did you arrange your wagon in reference to 
any particular pillar? A. Yes, sir.

Q. What pillar, and how? A. The first pillar, that 
is the first pillar that established any obstruction in 
the shed where the mail wagons stand.

Q. How did you arrange your wagon in reference 
to that pillar? A. Well, I remember very well that I 
had the hind wheel behind that pillar.

Q. When you say behind, you mean on the land 
side of that pillar? A. Yes, sir. d0
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Q. And where was the front wheel in reference to 
that pillar? A. Right in front of it, on the water side, 
not right in front of it, but pretty near it.

Q. After you had so arranged the horse and wagon 
was any part of it on the driveway? A. No, sir.

Q. How far away from the driveway would you 
think the horse and wagon were when you so ar-
ranged them? A. About 15 feet or over.

10 Q. What did you do next? A. I went into the wait-
ing room.

Q. Anybody tell you to? A. Yes, sir.
Q. What did you next? A. After I got warm— 

(Interrupted.)
Q. Under whose direction did you go in there? A. 

The man that has charge there, charge of the incom-
ing mails, and give them to the drivers as they come 
in, I know his first name—I don’t know if it is his last 
or first, anyway he goes under the name of Hermann.

20 Q* W a s he in th e em p lo y  o f the M ail C o m p a n y ?  
A . Y e s ,  sir.

Q. What did you do next?

The C O U R T : Mr. Gray, what waiting 
room is meant here?

A. Drivers’ waiting-room.
Q. Is that on the north side, that is the Hoboken 

side, of the place where the wagons were? A. It is 
on the north side.

3°  Q. Or is it on the south? A. The north side of 
where our wagons wait.

Q. How far away is that from where the wagons 
were? A. About 30 to 35 feet or so, I am not sure, 
but about that.

Q. You mean it is that distance from your wagon? 
A. Yes, sir.

Q. Does that office immediately adjoin the open 
space where the wagons were? A. Yes, sir, the door 
leads to that—no, not exactly, there is a little walk

4c in before you come to that, little passagewa}C
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Q. Were there any other horses and wagons in the 
place where your wagon was as so arranged as you 
have testified to? A. Yes’, sir.

Q. How many other horses and wagons were there 
there? A. There was two wagons.

Q. Were there drivers or any one in attendance 
upon those horses and wagons?

Mr. V R E D E N B U R G H : I object to that. IO

A. Not at the time I was in the waiting room.
Q. How long were you in the waiting room? A. 

About between io and 15 minutes.
Q. What did you do then? A. I was warm and I 

went out and started, I got the feed bag off the 
wagon, the seat of the wagon.

Q. Where did you go when you went out? A. Out 
to the wagon, my wagon.

Q. What did you do when you got there? A. Took jo  
the feed bag off of the seat.

Q. Any feed in it? A. Yes, sir.
Q. Go ahead, what did you do with it? A. Stood 

right in front of the horse, removed the bridle; after 
I removed the bridle I was just putting the feed bag 
over the horse’s head when he started, I made a grab 
for his nose. He shook me off and threw me aside. 
When I picked myself up he was gone.

Q. What did you do next? A. After I got up the 
last thing I saw of the wagon at that time was the 30 
rear of the wagon going down some slip.

Q. Did you see the wagon hit anybody, or the 
horse? A. No, sir. I ran down the slip; as I got 
there they were just lifting the wagon in an upright 
position. There was an officer, I don’t know whether 
there were one or two, was putting the bridle on the 
horse. I helped them back the wagon out on the 
main driveway, the horse was led up, then we fixed 
the harness and the broken part of the wagon, the 
whiffletree, with rope or wire, which I don’t know d0
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now. After that I got on the wagon, drove the horse 
to the 23rd street ferry slip, on to the ferry boat, over 
to New York on the ferry boat, drove him from 23rd 
street on the New York side to 15th street, near 
Avenue A, New York, and left him in the stable.

CRO SS-EXAM INATIO N by Mr. Fielder:

10 Q. How many times had you been in the Penn. 
R. R. depot with your horse and wagon? A. Six 
times, about.

Q. When was the first time before the accident? 
A. 1 can’t tell you.

Q. A month? A. It might have been a month— 
oh, the first time? I don’t know, I couldn’t say for 
sure.

Q. Can’t you say whether it was a month or two 
months, or a year? A. About a month.

20 Q. About a month before the accident? A. Might 
have been two months, I can’t say for sure.

Q. Then, after the first time you were there five 
other times? A. About that, yes', sir, might have 
been more.

Q. Did you see horses and wagons standing in this 
place each time? A. Yes, sir.

Q. Mail wagons? A. Yes, sir.
Q. Did you see the horses standing there untied? 

A. Yes, sir.
30 Q. Always? A. Yes', sir.

Q. Did you ever see them tied? A. No, sir.
Q. Did you see drivers standing at their heads? A. 

Once in a while.
Q. This was very seldom, however?

Mr. V R ED EN B U R G H  : That seems to me 
an unfair question, and I object to it as incom-
petent and not cross-examination.

40 Objection overruled.
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The defendant, Pennsylvania R. R. Co., 
prays exception.

Question read.

Mr. G R A Y : I don’t think that is a question 
at all.

Mr. F IE L D E R : Oh, yes, the question was io 
whether he had seen drivers standing by the 
horses’ heads, and he said yes, once in a while, 
and now this question is : That is very sel-
dom, however, that Vou had seen drivers?

A. Well, I can’t answer that.

Mr. G R A Y : I object to that as not being 
a question at all, but an answer.

20
The C O U R T: It is what I would call an in-

terrogative affirmation, and it is a form in 
which questions are often put. If you insist 
upon its being put in a strictly interrogative 
form I will require Mr. Fielder to do so.

Mr. G R A Y : I would rather it would be so.

Mr. F IE L D E R : I will let the question be 
struck out and ask instead: Is it very often 
that you see drivers standing by their horses?

Mr. V R E D E N B U R G H : I object to that 
as incompetent and irrelevant.

Question allowed.

Defendant, Penn. R. R. Co., prays excep-
, • 40ttotl.
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A. No, not very often.
Q. On the occasions you were there in the depot or 

in the ferry house, did you see horses being fed? A. 
Some times.

O. While feeding were they tied? A. No, sir.
Q. Were there any drivers or other attendants 

standing by them? A. Only while they put the feed 
bag over their head.

io Q. And after that did they leave the horses? A. 
Yes, sir.

Q. How long had you been driving this horse? A. 
That was the first time I drove him.

Q. Who was the driver who had the horse before 
you? A. Mr. Henderson, I presume.

Q. Mr. Henderson in court? A. I guess so, I think 
so.

Q. How long after you drove in was it before you 
started to feed your horse? A. Between io and 15 

20 minutes, or a little over.
Q. Did you drive into the space between the mail 

transfer clerk’s office and the first pillar south, or 
were you between the two pillars, the first pillar south 
and the pillar next to it?' A. I was nearest the south-
ern pillar, the most southern pillar, right in that space 
where the mail wagons stand.

Q. Is that the first pillar south of the mail clerk’s 
office? A. No, there is more there.

Q. Yes, but is it the first pillar south? A. No.
30 Q- Then you were not next to the mail clerk’s 

office? A. No, sir.
Q. You were between two pillars? A. Yes, be-

tween two.
Q. I am speaking of the pillars that run along the 

driveway, were you between those pillars? A. No, 
sir.

Q. Will you please tell me where you were stand-
ing with reference to the pillars on the driveway?

Mr. V R ED EN B U R G H  : He or the wagon, 
40 or which?
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Question amended to read as follows: Will you 
please tell me where you were standing with your 
horse and wagon with reference to the pillars on the 
driveway? A. I was back of the pillars, not on the 
driveway, the first row of pillars from the driveway, I 
wasn’t near them; there is another row in back of 
them, about 25 feet in back of them, that is where I 
was.

Q. You have stated that you were about 15 feet I0 
from the driveway? A. Yes, sir.

Q. And you say the pillars are 25 feet apart? A. 
Yes, sir.

Q. And you were between the pillar on the drive-
way and the next pillar inland, is that right? A. Yes, 
sir.

Q. The mail clerk’s office was north of your horse 
and wagon? A. Yes, sir.

Q. There was no pillar north of your horse and 
wagon? A. Yes, sir.& . 20

Q. There was? A. Yes, sir.
Q. Then, you were not standing in the space direct-

ly south of the mail clerk’s office and next to the pillar 
on the driveway, were you? A. I wasn’t near any 
pillar on the driveway.

Q. You know there is a row of pillars running 
along the driveway? A. They are set back from the 
driveway.

Q. Run the same way as the driveway? A. Yes, sir.
Q. And there is a row of pillars that run back from -0 

the driveway west, towards the station, is there not?
A. No, there is no row running west, the both rows 
run north and south.

Q. Only north and south? A. Yes, sir.
Q. Now, then, I understand that you were standing 

between the two pillars that run along the driveway, 
then? A. No, sir.

Q. That run along the same way as the driveway?
A. The pillars in back of those that run alongside the 
driveway. 4,0
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g . Are there more than one row of pillars that run 
the same way as the driveway? A. Yes, sir.

Q. Was the nearest pillar to you on the east, on the 
south, or the north side of your wagon? A. South 
side of my wagon.

Q. And that pillar, I understand you to say, was 
between the wheels of your wagon—you could have 
tied your horse to one of those pillars if you had 

io wanted to, could you not ? A. No, the horse was in 
front of the pillar.

Q. You couldn’t back the horse to the pillar  ̂ could 
you? A. I couldn’t have backed him, of course not.

Q. You couldn’t back him? A. Sure, I could.
Q. Why not?

Mr. G R A Y : He says, Sure, he could.

A. Well, I could.
20 Q- ^  y°u had backed your horse to the pillar, could 

you have tied your horse to the pillar? A. Of course.
Q. And the horse, I understand, was facing out to-

ward the driveway? A. Yes, sir.
Q. And he was about 15 feet from the driveway, is 

that right? A. Yes, sir.
Q. Do you know that that horse had run away the 

day before, or a few days before? A. No, sir.
Q. Had you been told that he had? A. No, sir.
Q. Didn’t you tell Mr. Reutfer, the ferry master of 

3c the Penn. R. R. Co., that the horse had run away a 
day or two before that? A. Not to my knowledge.

Q. Do you say you didn’t tell him so? A. Not to 
my knowledge.

Q. Do you say you didn’t tell him so? A. No, not 
to my knowledge, I won’t say I didn’t, but not to my 
knowledge.

Q. Then, you may have told him so? A. Yes, I 
may.

Q. When you went out, when you took the feed 
4c bag from under the box of the wagon, were there
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any other drivers or men about? A. I took it from 
the seat, not from under the wagon.

Q. Were there any other drivers or men in the em-
ploy of the Mail Company around the wagons? A. 
Yes, sir.

Q. How many? A. There was one, I am sure.
Q. What was his name ? A. I can’t tell his name.
Q. Had you seen him before? A. Yes, sir.
Q. And you didn’t know his name? A. No. xo
Q, What was his business there? A. He was doing 

the same as I was, feeding.
Q. He had a wagon there? A. Yes, sir.
Q. He was a driver there? A. Yes.
Q. Was he talking to you? A. No, sir.
Q. How far away from your wagon was he? A. 

Weil, ten feet or so.
Q. Back? A. No.
Q. Which direction? A. North.
Q. Off to the side, ten feet away—there wasn’t 2Q 

anything between your horse and the driver, was 
there? A. No, sir, one pillar, pillars.

Q. Was the pillar in front of the horse? A. Not in 
front of the horse.

Q. I ask you if there was anything in front of your 
horse, between your horse and the driver? A. Well, >
I fell you there was a whole lot of pillars running 
along in front of there.

Q. In front of your horse? A. Well, of course, not 
exactly in front. 3°

Q. Well, then, why not answer the question? A. 
No.

Q. Were you talking to this man? A. No, sir.
Q. What was he doing? A. Feeding.
Q. He was attending to his horse, was he? A. Yes, 

sir, he had one or two, I am not sure.
Q. Was he looking at you or at his horse? A. I 

didn’t see what he was looking at.
Q. How do you know he was there? A. Because I

. . 40saw him.
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Q. Then, you were looking at him? A. Well, I was 
looking at him, but riot all of the time, I don’t know 
if he was looking at me.

Q. I ask you when you took your feed bag from off 
your wagon seat did you see this man? A. Yes, sir.

Q. What was he doing? A. Feeding his horse.
Q. Did he have his back or his face toward you? A. 

He was right in front of me. 
io Q. Did he have his back or his face toward you? A. 

Side.
Q. What was he doing, did he have a feed bag in 

his hand? A. Yes, sir.
Q. He was tying it on his horse’s head? A. Yes, 

sir.
Q. Now, before you got your feed bag, you say you 

had taken the bridle and bit off the horse, is that 
right? A. Yes, sir.

Q. Now, the bridle and bit was out of the horse’s 
20 mouth when you went to get the feed bag? A.. Yes, 

sir—no, sir.
Q. You said yes a minute ago? A. No, I did not— 

yes, I did, yes, then,, but no it wasn’t.
Q. It was not? A. No, sir.
Q. When did you take the bridle and bit out of the 

mouth? A. After I had the feed bag.
Q. You had the feed bag in one hand? A. No, sir, 

I stood the feed bag down.
Q. And then you took the bit out of the mouth 

30 and the bridle off? A. Yes, sir.
Q. And then, what? A. I took the feed bag up, or 

I picked it up, and was right in front of the horse 
ready to put it over his head when he went off.

Q. Just as you picked up the feed bag the horse 
started? A. No, sir.

Q. Started after you picked it up? A. Yes, sir.
Q. What frightened him? A. I don’t know.
Q. Have you any idea? A. No, sir.
Q. Was there any noise around there, that you 

4c heard? A. Nothing unusual, to my knowledge.
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Q. Had the horse been restive before that? A. 
Yes, sir.

Q. Very? A. Well, no, 15 minutes' or so, ten or 
fifteen minutes.

Q. Fifteen minutes before that he had been? A. I 
was there that long.

Q. Had he been restive all that time? A. Yes, sir.
Q. What did he do to make you think he was rest- 

vie? A. Well, he stood still. xo

Mr. G R A Y : What did you say, rested or 
restive?

W IT N E S S: I understood you to say 
rested.

Mr. G R A Y : That is what I understood him 
to say.

Q. Before you started to put on the feed bag had 
the horse been restive? A. I don’t know just what 
that means—uneasy, does that mean?

Q. Well, restless, do you know what restless 
means? A. Yes, uneasy, or something like that. No.

Q. Had not been? A. No, sir.
Q. Had been standing there quietly? A. Yes, sir.
Q. All of a sudden he started to run away? A. 

Just as I put the feed bag on.
Q. You don’t know what caused him to run away? 3° 

A. No, sir.
Q. He had been standing there quietly with his 

head down, had he? A. I don’t know if his head was 
down.

Q. Hadn’t been doing anything at all that led you 
to suspect he was going to run away? A. No, sir.

Q. And you heard no noise? A. No, sir.
Q. Was there any noise around there ? A. I don’t 

know, there might be wagons coming and going, if 
you call that noise. A

State Ubrarf
New Jersev
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Q. Did you strike the horse while you were busy 
with him and the feed bag? A. No, sir.

Q. It wasn’t anything you did caused the horse to 
run away? A. No, sir.

Q. Did you see anybody else strike him? A. No, 
sir.

Q. Do you know whether anybody did strike him? 
A. No, sir.

io Q. Do you say no one else did strike him? A. No, 
sir.

Q. You don’t say so? A. I say nobody did strike 
him.

Q. And you can’t give any reason, then, for the 
horse running away? A. No, sir.

Q. How far had you got with the nose bag when 
the horse started? A. Just putting the rope over his 
ears.

Q. He had his nose in the bag, then? A. No—he 
2Q had his nose in then, but the rope wasn’t over his 

head.
Q. Were you talking to the driver who was near 

you or any other person at that time? A. No, sir, I 
was just attending to the horse.

Q. Where abouts, with reference to the horse’s 
head, were you standing at that time? A. Right in 
front.

Q. Directly in front of him? A. Yes, sir.
Q. Facing towards him? A. Yes, sir.

30 Q. And is it your custom to put on a nose bag 
standing directly in front of the horse? A. Well, just 
at that time I did; it isn’t the custom.

Q. Isn’t is easier to tie the knot for the nose bag to 
stand off to one side? A. Well, it might be.

Q. But you were not standing at one side at that 
time? A. No, sir.

Q. Then, when the horse ran, he ran directly over 
you? A. No, sir.

Q. How did you get out of the way? A. Well, as I 
4c said, I made a grab for his nose.



Q. It had a nose bag on it? A. He had his nose in 
the bag, but he didn’t have the nose bag on yet.

Q. A minute ago you said that the horse had his 
nose in the nose bag? A. Yes, sir.

Q. And you were tying the rope over his head? A.
No, sir, just about to put it over.

Q. Now, you say you grabbed his nose; how could 
you, with his nose in the bag? A. When he jumped I 
dropped the bag. jq

Q. Did you move when he jumped? A. I had to.
Q. Which direction did you move? A. Just went 

to the right with my left hand and made a grab for 
his nose.

Q. Was that north or south that you moved? A. 
North.

Q. Over toward the mail transfer clerk’s office?
A. Yes, sir.

Q. And as you moved you dropped the nose bag?
A. Yes, sir.

Q. Describe the start of the horse, what did he do? 10 
A. Just gave one jump or lurch, or what you might 
call it, and the minute he done that he come toward 
me, and I could see that, and that is all; then I made 
the grab for his nose, jumped aside.

Q. You jumped one side, then? A. Yes, sir.
Q. And dropped the feed bag? A. Yes, sir.
Q. And you made a grab for his nose? A. Yes, sir.
Q. With what hand? A. The left hand.
O. Are you left-handed? A. Yes, sir, not in every- 

, . 30thing, no.
Q. When you grab horses by the nose? A. No, no;

I couldn’t throw a ball or anything like that with the 
right hand—I might with the right hand.

Q. But before giving this sudden lurch and jump, 
the horse hadn’t moved at all? A. No, sir.

Q. When the horse started did he strike you? A. 
No, didn’t get a show to strike me, of course, I just 
jumped aside in time.

Q. What caused you to fall down, then? A. The d0



swing of the horse, the shake of his head.
Q. The horse didn’t touch you? A. I had my hand 

on him, I made a grab for his nose.
Q. You actually did grab his nose? A. Yes, sir.
Q. And he shook his head off? A. Yes, sir.
Q. And that shake of the horse’s head threw you to 

the ground? A. Yes, sir. I don’t know if it was the 
shake or the push, but my feet, I suppose, got mixed 

10 and I went down, anyway, that was the main cause, 
the shove.

Q. After he went off and you fell to the ground on 
the north side of the horse and wagon, did the wagon 
run over you as it went out? A. No, sir.

Q. After that one jump, that quick, sudden jump, 
what did the horse then do? A. Well, I didn’t see 
nothing of him until he was about going down the 
ferry slip then.

Q. How long were you on the ground? A. Very 
little while.

Q. You jumped up at once, didn’t you? A. I 
jumped up at once.

Q. And you didn’t look to see where the horse and 
wagon had gone? A. Well, I knew which way he had 
gone; after I got up I ran after him.

Q. From where you fell, could you see this ferry 
slip, down which he ran? A. I could see it, I couldn’t 
see the slip, but I could see which way he went.

Q. Where did you have to go to from where you 
fell to'see the slip? A. Well, right in front of it, you 
could see, you know, the sides of it, that is all.

Q. Right in the main driveway? A. Yes, sir.
Q. That is about fifteen feet from where you fell? 

A. Yes, sir, about that.
Q. By the time you got out on the main driveway 

the horse was going down the gangway, the ferry 
bridge? A. Just about turning.

Q. He must have been going pretty fast, then? A. 
Well, I suppose he did.

Q. Was the wagon broken any? A. Yes, sir.40



1 15

Q. Where abouts? A. At the top.
Q. How was it broken, I mean what was its appear-

ance after the accident? A. Well, a piece of the front 
of the seat off, you know, the top of the wagon, the 
top of the wagon broke off, pieces of it.

Q. This was a wagon with the seat on the top of it?
A. No, it is a wagon, a box wagon, like you know, all 
closed in, all wood.

Q. You say the top of the wagon was broken? A. io 
Yes.

Q. What was its appearance, the top of the wagon?
A. Well, there was no front to it, only the seat; the 
top was off.

Q. The whole top knocked off? A. Not the whole 
of it, part of it ; the whiffletree was snapped and part 
of the harness broke, pieces of the harness.

Q. Have you driven this horse since? A. No, sir.
Q. Do you know whether he is used by the Mail 

Company now? A. No, sir, I don’t know, for a fact. l0
Q. Are you still in the employ of the Mail Com-

pany? A. No, sir.
Q. When were you discharged A. I wasn’t dis-

charged.
Q. When did you leave? A. Well, it was a month 

or so after.
Q. Had you seen the horse after the accident? A. 

No, sir.
Q. You were at the stables every day, were you 

not? A. Yes—not every day, no, because I was an 3°  

extra man, I didn’t have to come every day.
Q. The horse was not at the stables the day you 

were there, then? A. I don’t know nothing about 
that.

Q. You know Mr. Hernarn? A. Yes, sir, but I 
don’t know if that is his full name, I only know he 
was called that, Herman, at the place.

Q. Let Mr. Herman show himself—here is Mr. 
Herman? A. That is the man.

Q. Mr. Herman connected with the New York
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Mail Company? A. Yes, sir.
Q. Whereabouts have you seen him? A. Right 

there where the mail wagons are in Jersey City.
Q. What does he do there?

Objected to.

A. I don’t know what his duties are; as far as I 
10 understand— (Interrupted.)

The C O U R T : What has this witness seen 

him do there ?

Q. What have you seen him do there? A. Well, 
direct the mail to the right parties, the right wagons.

Q. After this accident, did you tell Mr. Herman 
that the horse was standing there feeding, and you 
were off to one side talking to a driver, and an auto- 

20 mobile came along and frightened it? A. No, sir.
Q. You positively did not say that? A. No, s i r -  

yes, sir, I am positive that I didn’t say it.
Q. Did you tell Mr. Herman that the horse was 

being fed and you was standing about ten feet away 
at the time he started? A. I did not tell him that.

Q. You are positive about that? A. Yes, sir.

C R O S S -E X A M IN A T IO N  by Mr. Vredenburgh:

3°  Q. What is your age? A. Twenty-three years old. 
Q. When will you be twenty-three? A . I am 

twenty-three.
Q. You are employed by this company, I want to 

ask you about how long had you been in the employ 
of this New York Mail Company before this acci-
dent? A. Well, around between two and three

months.
Q. When the horses were fed did you see the 

drivers tie the hind wheel of the wagon? A. No, sir. 
Q. What? A. No, sir.40
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Q. Didn’t see them tie the hind wheel? A. No, 
sir.

Q. Never saw any driver tie the hind wheel? A. 
Not in that place.

Q. What place did you see them tie the hind wheel?

Mr. F IE L D E R : I object to that question.

Mr. G R A Y : I rather object to that, myself. 1Q

The CO URT: Does that go to his credi-
bility, or to his recollection, or to his' know-
ledge of the fact, or what?

Mr. V R E D E N B U R G H : It goes to his 
credibility.

The C O U R T: He may answer.

20
To which ruling the defendant, the New 

York Mail, prays that an exception may be 
allowed, and it is allowed, and signed and 
sealed accordingly.

C. W. P A R K E R , J.

Plaintiff prays exception.

A. You mean did I ever see the New York Mail 
Company tie their hind wheels?

Q. When they fed, yes? A. No, sir.
Q. What did you mean by saying that you had seen 

them tie their wheels ?

Mr. F IE L D E R : He didn’t say that.

The C O U RT: He didn’t say that. He said 
he had never seen them tie their wheels there. 40
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Q. What did you mean by saying that you had 
never seen them tie their wheels there? A. I didn t 
mean that; If I am not mistaken, you didn’t ask that 
question, though.

Q. Do you now mean to say that you never saw 
them tie their wheels anywhere? A. Yes, sir, I do.

Q. Never have seen them tie their wheels? A. No, 
sir, I never saw them tie their wheels, 

io Q. Did you start to tie the wheels of this' wagon 
at the time you were about to feed? A. No, sir.

Q. Sure about that, are you? A. Yes, pretty sure.
Q. Well, there was a string on the hind wheel of 

your wagon, wasn’t there? A. I don’t know, I didn’t
see it.

Q. You didn’t see it on there? A. No, sir.

R E-D IR EC T  EXA M IN A TIO N  by Mr, Gray:

20 Q. In reply to a question of Mr. Fielder’s, you 
said that you might have told Mr. Reutter that the 
horse ran away the day before; had you charge of 
the horse the day before? A. No, sir.

Q. Did you drive it the day before? A. No, sir.
Q. Have you any knowledge whether this horse 

ran away the day before the accident at all? A. No, 
sir, not to my knowledge.

RE-CROSS-EXAMINATION by Mr. Fielder:

3°  , ,
Q. Were you told by anybody in the employ of the

New York Mail Company that the horse had run
away the day before?

Mr. G R A Y : I object to that. The objec-
tion is that Mr. Fielder has already asked that 
question and got an answer. I don’t see why 
a question should be repeated when the answer 
has already been given; the witness has al-
ready said nobody told him.40



Mr. F IE L D E R : No, the witness didn’t say 
so.

Mr. G R A Y : Well, whatever he did say, 
the question has been answered.

The C O U R T : I will allow him to answer 
that question for the purpose of clearing that 

UP- IO

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

C. W. P A R K E R , J.

Q. Had anybody in the employ of the New York 
Mail Company told you that that horse had run away 
the day, or a few days, before? A. Not that I know of. 20

Q. Do you say positively nobody told you so? A.
I don’t know, not that I know of. Did anybody tell 
me that the horse had run away before?

Q. Do you say that nobody told you that that 
horse had run away before? A. Not that I remember.

Q. Will you say that nobody didn’t tell you so? A.
I don’t remember.

Mr. G R A Y : What is that question?

Q. Will you say that nobody did not tell you—will 
you say that nobody did tell you that the horse ran 
away? A. Not that I remember. Did anybody tell 
me that the horse had run away before?

Q. Why are you doubtful about it? A. Well, it is a 
long time ago.

0.0
M r.G R A Y : He isn’t doubtful about it, I 

object to that comment on the testimony.
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Q. A n d, y et, n ot k n o wi n g w h et h er a n y b o d y t ol d 

y o u t h at t h e h or s e h a d r u n a w a y, y o u w o n’ t s a y t h at 

y o u di d n’t t ell Mr. R e utt e r t h at t h e h or s e h a d r u n 

a w a y ? A. N o.
Q. ( Mr. G r a y.) W h at d o y o u m e a n b y n o, n o w h at ? 

A. I w o n’ t s a y t h at I t ol d Mr. R e u tt e r t h at t h e h or s e 

h a d r u n a w a y.
Q. T h e q u e sti o n w a s w h et h er y o u will s a y t h at y o u 

i o di d n’ t t ell hi m ?

T h e C O U R T: H e a n s w er e d t h e q u e sti o n 

c o r r e ctl y, a s it w a s p ut.

Q. W ell, t h e q u e sti o n is w h et h er y o u will s a y t h at 

y o u di d n ot t ell M r. R e utt e r t h at t h e h or s e h a d r u n 

a w a y ? A. I h a v e a n s w er e d t h at q u e sti o n.

M r. F I E L D E R : T h at i s all ri g ht, t h e n.

2 0

J A M E S H E N D E R S O N , s w or n a s a wit n e s s o n b e-

h alf of t h e d ef e n d a nt, t h e N e w Y o r k M ail C o m-

p a n y, t e stifi e d a s f oll o w s :

D I R E C T E X A M I N A T I O N  b y Mr. G r a y:

3 °  I li v e i n N e w Y o r k. I a m a m ail dri v er, a n d i n D e -

c e m b e r, 1 9 0 3, w a s i n t h e e m pl o y of t h e M ail D ri v e r s, 

o r t h e C o m p a n y, t h e M ail D ri v e r s, M ail D ri v e r C o m-

p a n y.
Q. W h at w er e y o u r d uti e s f o r t h e m, w h at di d y o u 

d o f o r t h e m at t h at ti m e ? A. D r o v e.
Q. D o y o u k n o w w h er e t h e st a bl e s a r e ? A. Y e s, 

sir.
Q. W h e r e ? A. Fift e e n t h str e et, 5 2 5, if I r e m e m b e r 

ri g ht, N e w Y o r k Cit y.
4 0 Q. Y o u k n o w t h e h or s e t h at Mr. B a u d e r h a d

■ ■ ■ ■ ■ ■
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at the time of the accident, in December, 1903? A. 
Yes, sir.

Q. How long had you known that horse? A. I 
knowed that horse driving from three to four 
months'.

Q. Had you driven the horse yourself? A. Yes, 
sir.

Q. Where had vou driven him? A. I drove it all 
over the city, all railroads through the city. IO

Q. Did you ever drive it to the Penn. R. R. Sta-
tion in Jersey City? A. Yes, sir; I have driven there 
every day a couple of times.

Q. When did you first drive it there about? A. It 
must be eight or nine months, or over a year ago.

Q. Did you drive it there before the day of this 
accident? A. I did.

Q. How long before December, 1903, had you 
driven the horse there? A. I had driven it there 
every day a couple of times a day. ^

Q. How long before December, 1903? A. From 
three to four months.

Q. When you drove him to the Penn. R. R. Sta-
tion, where did you drive him? A. Drove him to 
where all the wagons stood to receive the mail.

Q. In the station there? A. Yes, sir.
Q. How did you handle him when he was in that 

station? A. When I got out my mail I put the horse 
over there and fed him.

Q. How did you feed him? A. Just dropped the 
bit out of his mouth, put the bag on his head.

Q. How did he behave? A. Behaved right, a 
lady could drive the horse, as nice an animal as a 
man ever drove.

Q. Did he ever run away with you? A. No,sir.
Q. Do you know who drove the horse the day be-

fore the accident? A. I drove him.
Q. Did he run away with you that day. A. No, 

sir.
Q. Did he ever run away with you? A. No, sir. 40



CRO SS-EXAM IN ATIO N  by Mr. Fielder:

Q. Had you driven this horse every day before 
the accident? A. Every day.

Q. And no other driver had driven him? A. Nc 
other driver had him.

Q. Why was Bauder driving him that day? A. 
Because I was sick from being overworked and out 
in the night there; I had pains in my bones.

10 Q. Did the Mail Company overwork you? A. 
Yes, sir, overworked me as many more men they do, 
and if there are too much work he would have to 
rest once in a while from hard work.

Q. Was Bauder a regular man in the company’s 
employ? A. I don’t know that man, only as I saw 
him here.

Q. Never saw him before? A. Not to my knowl-
edge ; I might have; I know all the men in the place; 
I don’t know them by name; I got no time to watch 

2Ci another man or take a record of it.
Q. Now you say that this was a quiet, gentle horse 

that a lady could drive? A. A young lady could 
drive him.

Q. Can you account for the horse s suddenly start-
ing up without any cause? A. He won’t start up.

Q. There must have been some noise?

• MR. G R A Y : I object to that question.

3® q  jrrom your experience in driving that horse, 
• will you say that he wouldn’t start up without being 

frightened by some noise?

MR. V R E D E N B U R G H : Objected to as 
illegal and irrelevant.

MR. G R A Y : I object to that.

40 Question allowed.
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To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may 'be allowed, and it is allowed and signed 
and sealed accordingly.

C. W. P A R K E R , J.

Defendant, Penn. R. R. Co., prays an ex-
ception. I0

A. I am driving horses all my life.
Q. (Mr. Gray.) Do you understand the question?

A. Well, I don’t understand it.
Question read as follows: “ From your ex-

perience in driving that horse, will you say that he 
wouldn’t start up without being frightened by some 
noise? A. No, sir, he won’t start up.

Q. Will you repeat the question. Answer the 
question directly.

The C O U R T: He has answered it directly.

Mr. F IE L D E R : The question is whether 
he would start up without some noise to 
frighten him; he says, “ No, sir, he won’t start 
up.”

The C O U R T: That is a fair answer to the 
question. It means he wouldn’t start up with- 
out some noise, the way I construe it.

Mr. V R E D E N B U R G H : How can that 
question be allowed? Of course, he would 
start up if you hit him, or he would start up 
if you put a fire cracker under him. There 
are a thousand ways you can start a horse 
without noise.

The C O U RT: There is plenty of opportu- • 
nity for the other side to bring out what they d0
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wart in that particular when their turn comes.

CRO SS-EXAM IN ATIO N  by Mr. Vre- 
denburgh:—

Q. Did you tie the wheels of your wagon when 
you fed your horse?

io Mr. F IE L D E R : I object co that.

A. No, sir.

Mr. G R A Y : I object to it.

Mr. F IE L D E R : It isn’t proper cross-ex-
amination.

Question withdrawn.

GEO RGE H ERN A RN S, sworn as a witness on be-
half of the defandant, New York Mail Company, 
testified as follows:

D IR ECT EX A M IN A TIO N  by Mr. Gray:

I am an agent for the New York Mailing Co., and 
30 was located in December, 1903, at the Penn. R. R., 

Jersey City.

Q. Did you receive any directions from anybody as 
to where the mail wagons should stand or be located 
while they were waiting for the mail? A. Yes, sir; 
when I first took my position over there, we were 
instructed by the Penn. R. R. Co. that that space was 
designated for our mail wagons only.

• Q. How long had you been in the employ of the 
4c company up to December, 1903? A. I had been em-
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ployed in this company ever since they took hold of 
the mail contract, I suppose that is twenty, twenty- 
five years ago.

Q. How long had you been located in the Pennsyl-
vania station, Jersey City? A. It is going on my 
fourth year I have been there.

Q. How long had you known the mail wagons to 
occupy that place in the station? A. Ever since I 
have been there in that position. xo

CROSS-EXAM INATION by Mr. Vredenburgh:

Q. I would like to correct you a little in that re-
spect; I think you recall the fact that the depot— 
(Interrupted.)

Mr. F IE L D E R : I object to Mr. Vreden- 
buigh’s making a statement to Mr. Hermann;
I have no objection at all to his cross-examin-

Mr. Vredenburgh, hadn’t you?

Q. (Continuing.)—was rebuilt about five years ago,
or six years ago? A. Yes.

Q. Well, there wasn’t any place there then, twelve 
years ago? A. I didr’t say anything about twelve 
years ago—ever since I have been in that position.

Q. I understood you to say you had been there 
twelve years? A. Oh, no, I said I had been there in 
that position as an agent for the Mail Co. four years; 
I had been up to the West Shore for fourteen years, 
I was transferred there.

JOSEPH M. RECTO R, sworn as a witness on behalf 
of the defendant, the New York Mail Co., testified 
as follows : AO

20
ing him.

The CO URT: Better ask your question,
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Mr. G R A Y : I want to ask Mr. Hernarns 
another question.

GEO RGE H ERN A RN S, re-called as a witness on
behalf of the defendant, the New York Mail Co.,
testified as follows:

D IR EC T  EX A M IN A TIO N  by Mr. Gray: 
zo

Q. Did you ever receive any directions from any 
one as to the times in handling the mail and when 
wagons should be there and when they should go?

Mr. F IE L D E R : I object to the question 
whether he ever received any directions from 
anybody. The question should be confined to 
his employer or to the Penn. R. R. Co., the 
parties in this suit.

20
The CO URT: It is a question dor a yes or 

no answer; he may answer it yes or no. •

A. Yes, sir.
Q. From whom did you receive such directions?

Mr. F IE L D E R : I object.

A. From the Post-office authorities.
30

The C O U R T : You object now?

Mr. F IE L D E R : Yes, sir, I object now, I 
objected before the question was answered.

The C O U R T : Yes, you objected in time. I 
will allow the question.

Q. From the Post-office authorities, what Post- 
office authorities? A. United States Post-office au- 

40 thorities. The orders is— (Interrupted.)
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Mr. F IE L D E R : Now, you have answered 
the question.

Q. What were the wagons' and horses of the Mail 
Company doing in the place where they were in the 
Penn. R. R. depot from day to day, what were they 
there for? A. There to receive the mails.

Q. From whom?
10

Mr. F IE L D E R : I object to this line of 
examination on the further ground that it is 
not proper re-direct examination.

The C O U R T: No, it is examinatoin which 
Mr. Gray, I presume, forgot on his original.

M r.G R A Y : Yes, I overlooked it.

The C O U R T: I will allow you to put it in 
now.

A. From the Penn. R. R. Co., brought down by 
their porters to our wagons.

Q. What mails were they? A. All mails.
Q. Were they private mails or Government mails, 

or what? A. United States Government mails, we 
handle nothing else but United States Government 
mails.

30
CROSS-EXAM INATION by Mr. Vredenburgh:

Q. Who is George Traverse in connection with the 
mail department?

Mr. F IE L D E R : I think that is' an imma-
terial question.

The C O U R T: Let the question be an-
swered. *°
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A. George Traverse, I know a party by the name 
of George Traverse.

Q. George T. Travis? A. Well, George T. Travis, 
1 think, has got the contract for the Jersey City mails, 
which don’t have anything to do with us whatever.

Mr. F IE L D E R : I move to strike out the 
answer— (Interrupted.)

10
A. (Continuing)—nor New York Mailing Co.

Mr. F IE L D E R : (Continuing)—as not
being responsive to the question, not being 
material and being irrelevant.

The C O U R T : If the answer is satisfactory 
to the other side, it seems to me sufficiently 
relevant to let it stand.

JO H N M. RECTO R, re-called as a witness on be-
half of the defendant, the New York Mail Co., 
testified as follows:

D IR ECT EX A M IN A TIO N  by Mr. Gray:

I am a physician and surgeon, and have been about 
30 twelve years; I graduated from the medical epart- 

ment of Columbia College, New York City, and have 
been practicing since in Jersey City, in general prac-
tice. I know the plaintiff in this case, Dr. Koonz. I 
examined him the 6th day of June, 1904, at his home 
in Jersey City.

Q. Where was he when you examined him, up-
stairs or downstairs? A. Both; in the first part of the 
examination he was in the room on the parlor floor; 

ao the second examination, or the concluding of the ex-
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animation, was in the bath room on the second floor.
Q. Was that one examination, one day, one time?

A. Yes, sir.
Q. When he was down stairs and you went in and 

first saw him, how was he dressed, was he dressed or 
undressed? A. Yes, sir.

Q. How was he dressed? A. In his ordinary 
clothes.

Q. What did you find upon your examination of io 
him down stairs ? A. There were no objective signs.

Q. What do you mean by objective signs? A. 
Signs which can be seen or felt or touched.

Q. Signs on the outside of the body? A. On the 
surface of the body, or beneath the surface of the 
body, which give a prominence.

Q. Which you could discover by feeling or seeing, 
is that it? A. Or touch, yes, sir.

Q. (The Court.) How about signs you can hear?
A. There were no signs could be heard. 20

Q. Would those be objective or subjective?
Q. (The Court.) Those would be objective if you 

did hear them? A. Yes, sir. Any existing at that 
time or happening at the time of this accident or as 
the sequel, or following this accident, as the result 
of the accident; there were no subjective siprns.

Q. What did you do with the doctor, did you take 
his clothes off down stairs? A. Yes, sir.

Q. How did you examine him— I mean by that, 
What did you do ? A. I examined all portions of his 30 
body from his chest down to his feet.

Q. Did he direct your attention to any particular 
parts? A. Yes, sii.

Q. Where? A. Down his thigh, left thigh.
Q. W'hat did you find there? A. Little tenderness 

over the muscles of the back portion of the thigh.
Q. Was there any discoloration? A. No, sir.
Q. Was there any swelling? A. No, sir.
Q. What was the tenderness, a bone tenderness or 

a muscle tenderness, or a nerve tenderness, or what? 40
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A. Skin and muscle.
Q. In your opinion, what you found in the way of 

tenderness at that place on his hip, was that tender-
ness a permanent tenderness? A. I didn’t say that 
it was on his hip, it was on his thigh.

Q. Was that tenderness a permanent one, would 
you think? A. It would come and go.

Q. Can you tell what the cause of it was? A- Yes', 
ip sir.

Q. What was it? A. It is either rheumatic or from 
uric acid diathesis. Uric acid diathesis, I mean a 
chemical deposit which occurs in men of his age, 
habits and occupation, at his time of life, as the re-
sult of improper assimilation, that is, improper oxida-
tion of the blood. The functions of the blood change 
its conditio,ns from one of normal alkalinity to partial 
acidity, that is resultant in the deposit of a chemical 
substance known as uric acid, which occurs, at times, 

20 it may be great in the joints or the vessels, that is, 
the sheathes of the vessels. ,

Q. Did the doctor refer you to any other part of 
his body? A. No, sir. >

Q. Did you find anything else the matter with him 
in his body? A. No, sir—yes.

Q. W'hat did you find? A. In the examination con-
ducted in the bath room.

Q. I am speaking now of the down stairs examina-
tion? A, No, sir.

Q. Was there anything else you discovered by any 
other examination you made down stairs than what 
you have described? A. No, sir.

Q. Then, what did you do? A. Took him upstairs 
to the bath room.

Q.: In the bath room, was he without his clothes? 
A. Yes, sir. He complained of a little interference 
in the passage of his water. I examined the prostate 
gland. The prostate gland is a small round gland 
which surrounds the canal through which the water 

40 passes going from the bladder to the outside world.



Men of his age, that gland is inclined to be enlarged, 
and by the enlargement of this gland there is a pres- 
suie against the canal which diminishes the calibre of 
the canal, causing an interference with the Teedom 
of the passage of the water. That, I found enlarged, 
which would account for the interference with the 
passage of his urine.

Q. What, in your opinion, was the cause of the en-
largement? A. Age. io

Q. Where is that prostate gland located? A. 
Situated at the mouth of the bladder.

Q. Right in front of the body or back of the body?
A. It is the under surface of the body.

Q. Right between the legs? A. It is above the 
division of the legs, it is within the pelvis, that is the 
lower part of the trunk of the body. The junction 
of the bladder and the canal which leads from the 
bladder, passes through this gland, which is within 
the internal portion of it. 20

Q. What else did you discover, if anything? A. 
Nothing.

Q. Did you discover anything the matter with the 
sciatic nerve? A. No, sir.

Q. Where is that located? A. It comes out—the 
sciatic nerve is the end of the spinal cord, it passes 
out at the extremity of the spinal column through 
an opening in the pelvic bone, that is the bone we 
sit on, going close down to the posterior, the back 
part of the leg, down as far as the heel, that is, the 3°  
filaments, the ends of the nerve, it subdivides at 
peaces, but the nerve passes down the back of the leg 
almost to the knee.

Q. The tenderness which you discovered on the 
left thigh, was that near the sciatic nerve? A. Over 
the cpurse of the nerve, because the nerve supplies 
the skin.

Q. Was that tenderness due to anything relating 
to the sciatic nerve at all? A. Except as to this sensi-
tiveness from the deposit of uric acid. 40
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Q. What is neuritis? A. Inflammation of nerve 
structure.

Q. Did you discover any symptoms of neuritis? A. 
No, sir. ,

Q. Did you discover anything the matter with the 
bone structure of the hip? A. No, sir.

Q. Either hip? A. No, sir.

10 CRO SS-EXAM IN ATIO N  by Mr. Vredenburgh:

Q. What is this deposit that you speak of as affect-
ing the sensation at the hip ? A. I didn t mention 
any deposit of uric acid.

Q. What, then, was the cause of this pain that you 
speak of? A. The only cause is a congested condition 
of the muscle.

Q. You said it was caused by a rheumatic condi-
tion of the blood, as I understood you? A. Rheu- 

20 matism, or uric acid diathesis.
Q. Uric acid diathesis is what, what is that, explain 

that word, will you? A. It is a tendency of the bliod 
at times in a change from the normal alkaline forma-
tion of the blood to an acid one; this change is 
brought about— (Interrupted.)

Q. The blood is ordinarily alkaline, is it? A. Yes,
sir.

Q. And it becomes' acid as we grow older? A. 
Yes, sir, in some cases.

30 Q. Due to what? A. It is due to insufficient oxida-
tion, that is, the insufficient carrying of oxygen by 
the red blood corpuscles to the tissues. And there 
is another cause, which is the improper assimilation 
of the food, due to some interference with the digest-
ive powers. That indigestive condition may be the 
result of an imperfect assimilation at the stomach, or 
an imperfect absorption of the assimilated food by 
means of the lymph channels or the blood.

Q. And that manifests itself in several ways in the 
40 body, one, you say, was by a chalky deposit at the
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joints of the fingers? A. Any joints, it may be great 
in any joints.

Q. But ordinarily in the fingers and on the hands?
A. Feet, toes and hands, wrists.

Q. Now, that wasn’t the result in the doctor’s case,
I understood you to say, I understood you that the 
result in the doctor’s case manifested itself in some 
other way? A. Well, it hadn’t gone as far as that; 
there is no uric acid deposit. Before we get a deposit io 
of this, we get what is known as the diathesis; that is 
the peculiar condition of the body in which there is 
a beginning of the change. Should this man have 
repeated attacks of rheumatism, or should the con-
dition of the blood change its alkaline formation to 
one of acid, then it will eventually get the deposit of 
uric acid, or the enlargements about the joints.

Q. Is that ever the result of continuous work? A. 
Yes, sir, if it is a sedentary occupation, if it is an in-
door occupation, if there is a lack of proper food, i f 20 
there is more of a nitrogenous than an albuminous 
or a carbohydrate diet. By carbohydrate, we mean 
the ordinary diet. Nitrogenous we mean the animal 
diet, meats of any kind. It happens mainly in people 
that follow for a long time indoor occupation, a sed-
entary occupation; that is, they are sitting most of 
the time without sufficient motion or exercise to 
cause the proper assimilation of the food and drink.

Q. Is one of the remedies advised by a physician— 
(Interrupted.) 3°

Mr. F IE L D E R : If the Court please, I 
haven’t made any objection to this line of 
examination, but Mr. Vredenburgh, it ap-
pears to me, must examine'this witness as his 
own witness, and not cross-examine him.

The C O U R T : Let us hear the question.

Q. (Continuing)—for this sickness, baths, Turkish 40
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baths. Russian baths, steam baths'? A. Yes, sir.
Q. (Mr. Gray.) Electric baths? A. Yes, sir.

CRO SS-EXAM IN ATIO N  by Mr. Fielder:

Q. How long did this examination occupy? A. « 
About a half or three-quarters of an hour.

Q. And this is the only time you have examined
10 Dr. Koonz? A. Yes, sir.

Q. You have heard the testimony as to the manner 
in which Dr. Koonz claims to have sustained his in- 
jurv, have you not? A. Yes, sir.

Q. Do I understand you to say that the conditions 
you found existing on your examination were not in 
your opinion, a result of this injury? A. Yes, sir.

Q. You do say they were not? A. Yes, sir.
Q. Positively? A. Yes, sir, positively.
Q. The tenderness that you found existing on the

20 thigh, was located at the point where Dr. Koonz 
pointed out to you as having been struck by the 
wagon, was it not? A. No, sir.

Q. How far trom the place where he said he was 
struck—he said he was struck over the buttocks? A. 
Yes, sir, the gluteus region; the gluteus region is the 
part we sit on. Dr. Koonz’s tenderness was located 
over the middle and the lower surface of the but-
tocks, and running down to the calf of the leg.

Q. Following the course of the sciatic nerve? A.
3°  Yes, sir, that is, over the sciatic nerve.

Q. And the sciatic nerve, however, runs under the 
spot where Dr. Koonz says he was struck by the 
wagon? A. No, sir.

Q. How far from the point of injury was the sciatic 
nerve located? A. The sciatic nerve comes out of the 
lower extremity of the back bone (indicating), the 
sciatic nerve comes off at the lower extremity of the 
lumbar region, which is right here (indicating); it 
then passes internally, just along the inner surface 

40 of the bone until it comes to a little opening just on



the cuter side of the.sitting down bone, the portion 
* *f the bone that we sit on right here (indicating). 
That is orrtccted in there by the four layers of mus-
cle, by fat, and by skin. In an erect posture, it is 
impossible to reach that nerve at all at its orifice from 
the spinal cord, or from the pelvis. Furthermore, it 
is protectee on both sides at its exit from the pelvis 
by two boney prominences. It is situated at the bot-
tom of this (indicating), the part of the bone we sit ™  
on, and the part of the bone you feel when you touch 
the side of the trunk of the body. So that it is im-
possible. in erect posture, to injure that nerve until 
after you first smash all of the muscles over it, muscle 
and boney tissue.

Question repeated and read from stenographer’s 
notes as follows: “ How far from the point of injury 
was the sciatic nerve located?” A. What do you 
mean by far? In what direction, or how deep? 20

Mr. G R A Y : I object to the question unless 
the question indicates what is meant by the 
point of injury, or place of injury, whatever 
it was.

The CO URT: You mean the place ofrin- 
jury as designated by the doctor at the time?

Mr. F IE L D E R : Yes', that the doctor had 
designated, the point of injury.

The CO URT: I understand the question to 
mean how far in any direction from the place 
where Dr. Koonz indicated he had been hurt.

A. There is no sciatic nerve over the gluteal region, 
in which the doctor say he was injured.

Q. (The Court.) That doesn’t answer it yet; how 
far away is it? A. I will have to ask you whether you 40
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mean on the surface of the body? Do you mean over 
the direction of the nerve to the point of injury down 
straight through, or diagonally across, or in what 
direction?

Q. Down straight through? A. I didn t measure 
the thickness of his muscles and fat, I can t tell you 
that.

Q# Then you dicln t make a careful examination to
IO ascertain that? A. Yes, sir.

Q. If you made any careful examination to ascer-
tain that, why can’t you tell? A. Because there is no 
nerve over the part that was bruised, there is no 
sciatic nerve over the part that was injured.

Q. Then, as I understand it, you can’t tell us how 
far~Dr. Koonz’s sciatic nerve was from the point of 
injurv, as designated by him? A. The distance, I can 
answer that, the distance from the middle third of the 
thigh to the backbone; now, the exact number of

20 inches, I don’t know.
Q. (The Court.) That would be about twelve, 

somewhere in that neighborhood? A. About eight 
to ten inches ; then, the nerve doesn’t show itself until 
it gets out on the thigh bone, and there is no record 
of any injury over the thigh bone at all.

Q. Did you make any examination to ascertain 
whether Dr. Koonz was suffering from any shock? 
A. Shock only lasts twenty-four to forty-eight hours, 
there is no shock present after that time.

3° Q. Will you answer the question?

Question read as follows: “ Did you make any 
examination to ascertain whether Dr. Koonz was 
suffering from shock?” A. No, sir, because (In-
terrupted.)

Q. Did you? A. Well, I have to explain the an-
swer.

Q. No, you don’t; you can answer yes or no. Did 
40 you make any examination to ascertain whether Dr.
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Koonz was suffering from any nervous trouble? A. 
Yes, sir.

Q. Give the result of that examination? A. Nega-
tive.

Q. What is negative? A. No, there was no nervous 
trouble referable to this accident.

Q. Was he suffering from any nervous trouble at 
all? A. Yes, sir.

Q. But, in your opinion, it was not referable to this io 
accident? A. Yes, sir.

Q. And you base your opinion on your examina-
tion made six months after the injury? A. No, sir.

Q. Have you examined him more than once? A. 
No, sir.

Q. Did Dr. Koonz refer you to any other part of 
his body than the point on his thigh, where he said 
he suffered pains? A. Yes, sir.

Q. Did you examine his whole body then? A. I 
examined the points he referred to and examined the 20 
entire body from the chest down.

Q. What other points did he refer to than the point 
on the thigh? A. On the left side of his abdomen, or 
stomach, over the region of the bladder, the left side 
of the lower part of the stomach, speaking in general 
terms.

Q. What did you find there? A. Nothing.
Q. Any other part of the body that he referred you 

to? A. Yes', sir.
Q. What? A. The portion of the back, small of the 3° 

back, as you probably know it.
Q. What did he say was the trouble there? A.

He had some pain.
Q. What was the result of your examination? A. 

Negative, that he had no pains, as far as I could tell, 
from objective signs.

Q. Would you say he had no pain? A. As far as I 
could tell, no, sir, he has no pain.

Q. Any other part of the body? A. I examined 
his leg, the full extent of his leg. I examined his 40



prostate gland. I examined the right leg, comparing 
it with the left leg, through its entire extent. I ex-
amined the right buttock, as comparing it with the 
left buttock. I examined his kidneys, as to whether 
there was any trouble there. I examined his heart, 
examined his arteries.

Q. What injury did he complain about suffering 
from in his left leg? A. Soreness and tenderness, 

io Q. Did he complain of any pain at that time? A. 
He complained of shooting pains' in his leg.

Q. And as a result of your examination, is it your 
opinion that he was, or was not suffering from pain in 
his leg? A. Why, objectively, I could find nothing to 
account for it. I was compelled to take the sub-
jective signs and symptoms, which led me to believe 
it was muscular congestion, due to possible, or prob-
able, uric acid condition. I say, from objective signs, 
he was not suffering from any pain in that leg.

20 Q. Then, as a result of your whole examination, 
you were satisfied that Dr. Koonz was suffering from 
no pain whatever? A. Objectively, no, sir. I can’t 
account for pain without his subjective symptoms, 
over which an examinee has no control.

Q. You could find no objective symptoms which 
indicated that he suffered pain? A. No, sir.

Q. It was your opinion that he suffered from no 
pain? A. From an objective examination, no, sir.

Q. It was your opinion at that time that he suf- 
fered from no pain? A. As a result of the accident, 
or as not the result of the accident?

Q. From any pain at all at that time? A. You will 
have to make that question more definite, or I will 
have to explain my answer.

Q. Answer the question and explain it in your own 
way? A. From the examination, as far as I could find 
out, taking all the objective symptoms, he has no 
pain. From the doctor’s condition, that is, from his 
word, I don’t deny that he may have some pain.

40 Q. Then, the doctor’s testimony, or evidence, that
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he has some pain, is better than your examination as 
a physician, that he has none? A. No, sir.

Q. Do you say that he has no trouble with the 
sciatic nerve? A. As a result of the accident, no, sir.

Q. Do you say he has no trouble with the sciatic 
nerve? A. I could find none.

Q. Then, the tenderness over the course of the 
nerve has nothing to do—doesn’t result from any 
injury, or improper condition of the nerve, in your I0 
opinion? A. You mean the injury of the accident?

Q. The injury of the accident? A. No, sir.
Q. And is there any diseased condition of the 

sciatic nerve? A. No, sir, not in the nerve itself.
Q. Was there none existing at the time you made 

the examination? A. No, sir, I could find none.
Q. To what condition do you attribute the tender-

ness over the course of the nerve? A. Congestion of 
the muscle, causing pressure against the nerve fila-
ments, causing pain. 20

Q. Then, the nerve is affected? A. No, sir; that 
isn’t affected condition of the nerve. You take the 
pressure off, the pain disappears; once the conges-
tion of the muscles is relieved, the pain disappears.

Q. The muscles pressing on the nerve, I under-
stand you? A. Yes, sir, at times.

Q. And then he does suffer pain, when it presses 
on the nerve? A. Yes, sir.

Q. Is that pain apt to be more when he sits down?
A. It depends upon the congestion of the muscles. 30

Q. Depends upon the position in which he sits,5 
too? A. No, sir, it depends upon where pressure is 
made.

Q. Is there any more pressure made on the muscles 
when sitting down, than when he stands up? A. The 
pressure of the muscles is over the portion of the 
body on which the body rests when sitting; that has 
nothing whatever to do with the thigh, of course, 
unless the thigh is brought in contact with the chair.

Q. What did you say neuritis is? A. Inflammation 
of nerve structure.

O. Did you find any neuritis existing on the day 
of your examination? A. No, sir. 4°
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Q. You disagree with Dr. Bowen, then, as to any 
neuritis existing? A. Yes, sir.

Q. And you base your opinion on the results of 
your one examination as against his attendance of 
the patient for the past year? A. No, sir.

Q. On what, then, do you base it? A. History of 
the case, history of the symptoms, history of the acci-
dent, the history the doctor gave me from the time of 

io his accident to the time of my examination.
Q. Do you know anything more about the case 

than you learned on that examination and from hear-
ing the testimony in court? A. Yes, sir.

Q. What more do you know about it? A. The 
statement the doctor e*ave me at the time of the ex-
amination.

Q. I asked you if you knew anything more about 
the condition of Dr. Koonz than what you learned 
on the day of that examination and from the testi- 

20 mony you heard given in court? A. Then I misun-
derstood the first part of your question.

Q. Now, will you answer it? A. My examination 
was based on what the doctor told me and what I 
found at the time of the examination and what I have 
heard in court.

Q. That is all you know about the case? A. Yes, 
sir.

Q. And from that you form the opinion that Dr. 
Bowen, who has treated the patient for the last 
year, is wrong in his statement? A. No, sir; I dis-
agree with Dr. Bowen.

Q. Then, you are not both right, are you? A. I 
think I am right, in fact, I— (Interrupted.)

Q. Do you think Dr. Bowen is' right? A, Not from 
examination and from what I know of the case.

Q. Then, there might be something more about 
this plaintiff’s condition that you don’t know about? 
A. No, sir.

Q. You know it all? A. No, sir; I have heard the 
40 testimony, I take that to be the case—and the condi-
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tion of the man.
Q. Why is this tenderness that is due to the con-

gested condition of the blood, according to your 
opinion, shown only in this particular spot? A. I 
didn’t say that there was any congested condition of 
the blood.

Q. I understood you to say so? A. No, sir.
Q. Why is this tenderness that you discovered on 

the left leg or the left thigh, why does it appear there io 
and not elsewhere on the body? A. It has appeared 
in other parts of the body, the doctor said so. .

Q. Where abouts? A. On his arm, he had it on 
one of his arms some time ago.

Q. Before the accident? A. Yes, sir.
Q. Which he t'iitified to as being peuralgia? A. 

That is what he said.
Q. And which Dr. Bowen said was neuralgia? A. 

Dr. Bowen said he didn’t treat him for it, if I remem-
ber. 20

RE-DIRECT EXA M IN A TIO N  by Mr. Gray:

Q. What is shock? A. It is a sudden and more or 
less complete cessation, that is, stopping, of the func-
tions of the nervous system, happening as a result— 
(Interrupted.)

Q. Why didn’t you examine Dr. Koonz for shock 
six months after this accident? A. Shock lasts from

3°twenty-four to thirty-six or seventy-two hours, and 
no longer, as the result of an accident or blow.

Q. You were asked by Mr. Fielder whether you 
discovered any nerve trouble; I understood you to 
say you did, is that so? A. No, sir, I said I didn’t find 
any nerve trouble.

RE-CROSS-EXAM INATION by Mr. Fielder:

Q. How long does the result of the shock last ? A.
It depends upon what is injured. 40



142

D EFEN D AN T, T H E NEW  Y O R K  M A IL COM-

PAN Y, RESTS.

Mr. V R ED EN B U R G H  : I offer in evidence 
certified copy under the seal of the Post-Mas- 
ter and the seal of the United States Post- 
office Department, of the contracts and speci-
fications and papers, governing the rights of 
the Post-Office Department and this con-
tractor with reference to the carrying of the 
mails from this station in Jersey City.

Papers offered are marked respectively P. 
R. R. Ex. 1 for Identification, and P. R. R. 
Ex. 2 for Identification.

20
Mr. G R A Y : I object to the two papers.

Mr. F IE L D E R : I object also.

Mr. G R A Y : My objection is that it hasn’t
been shown that the papers are relevant or
material to the case; neither has it been shown
that, if they are relevant and material, they
are legal evidence.

30

Mr. F IE L D E R : I object on the further 
ground that they are not properly certified; 
that they appear to be a contract made be-
tween the United States Government and one 
Travis, who is not a party to this suit or con-
nected in any way, for a certain mail route that 
doesn’t appear to be this one; that the papers 
offered do not appear to be contracts, but ap-
pear to be copies of certain documents on file 

40 in some office, containing many blanks, ap-
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pearing to be unexecuted, and no proof of 
their execution has been offered.

The C O U RT: The papers will both be ex-
cluded.

Defendant, P. R. R. Co., prays an exception.

EDWIN K IR K E  LA R G E, sworn as a witness in be-
half of the defendant, Penn. R. R. Co., testified as 
follows:

DIRECT EXA M IN A TIO N  by Mr Vredenburgh:

I am an engineer connected with the Penn. R. R.
Co. and have been connected with them two years 
and a half in the civil engineer department. 20

Q. These two maps that you produce here are 
what? A. They are ground plans; one is the ground 
floor plan and the other is the track level plan of the 
Pennsylvania station in Jersey City.

Q. At the end of Exchange Place? A. Foot of 
Exchange Place bordering on the Hudson River.

Mr. F IE L D E R : So far as appears to me, 
those seem to be the plans of the ferry and I 
-will admit them as such. °

Mr. V R E D E N B U R G H : They are the 
plans of the ferry, and my only purpose in ask-
ing the witness is to explain so that the jury 
may know the lines upon the paper.

Q. Looking at this plan, which you say is the floor 
plan, which floor is that? A. This is the street level.

Q. There are marked upon it certain lines saying 
“23rd street slip,” “ Desbrosses street slip,” those are 4°
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the slips for the ferry boats? A. Those are the ferry 
slips.

Q. Running to these particular streets in New 
York City? A. Yes, sir, from New York City.

Q. Is the driveway marked on this plan? A. Yes, 
sir.

Q. What is the width if the driveway marked on 
this plan? A. 59 feet.

IO Q. Marked on the plan, is it? A. Yes, sir.
Q. And the length of the driveway, is that marked 

on the plan? A. 536 feet.
Q. Is the line of the ferry slip bridge marked on 

the plan? A. No, sir, that is, the bridge is enclosed 
in this casing, which is marked.

Q. How is the casing marked? A. By a double 
line. Mr. Vredenburgh asked for the length of the 
driveway; I gave him 53^ feet; that is broken; that 
is not one continuous driveway.

20 Q- Where is it broken? A. Down here at the 
Brooklyn entrance to the Penn. Annex, south end 
of the station; there is an iron gate, fence across 
there.

Q. (The Court.) What is the scale of this? A. 20 
feet to the inch.

Q. Is the north and south line marked upon it in 
any way? A. I believe not; that can be told by the 
water front.

Q. (The Court.) The 23rd street slip is what you 
30 might call the north end and the Annex at the south? 

A. Yes.
Q. Put ‘N” on the north and “ S ” on the south?

(In answer to the question witness marks 
plans accordingly.)

Q. There are little black marks between the room 
marked “ United States Mail Room,” on the north, 
and “ Ferry Station Master” on the south; what are 
those? A. Those represent iron columns' to support 

40 the floor above.
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(Witness marks location of columns with 
the word “ columns.” )

Q. These what purport to be rooms on this plan 
are rooms actually existing? A. Yes, existing there 
now.

Q. And were existing there on December 18, 
1003? A. To the best of my knowledge.

Q. There has been no change there that you know x6 
of since that date? A. There is a change in this' south 
end near the entrance to the Pennsylvania Annex.

Q. But none near this mail room? A. Not that i 
know of.

Q. These columns are how far apart? A. They 
vary, they vary from fourteen to twenty feet, rough-
ly; you notice these two are nearer than those two 
(indicating). •

Q. You point to two that are opposite to the north 
elevator, and those are, you say, not so far apart as 20 
others; how far apart are they? A. From fourteen 
to twenty feet; they will vary, I can t give closer than
that. . I

Q. And how far are these columns apart going to-
wards the west? A. About thirty feet from center 
to center of columns.

Q. (The Court.) That is, those rows are about 
thirty feet apart? A. About thirty feet apart.

Mr. V R E D E N B U R G H : I offer that in 30 
evidence.

(Received as Exhibit 761, being so marked.)

Q. I show you another map; what does that rep-
resent? A. That shows the location of tracks, offi-
ces, sitting room, dining room and so on, on the sec-
ond floor, or on the track level floor of the station.

Q. Does that show the floor above the first floor 
that is shown on the other map? A. The first floor 
directly above. 4°
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Q. Can you tell on the second map where the line
of columns is, which is nearest the driveway? A.
No, sir.

Q. No way of telling exactly—can’t you mark
substantially where they are on the floor above? A.
Yes, sir.

Mr. F IE L D E R : I will object to the wit- 
10 ness marking substantially if he says he can’t

do it accurately.

The C O U R T : I think he can do it substan-
tially if he wants to ; I see no objection to his 
doing it substantially.

Q. Mark it substantially?

In answer to the question, witness marks on 
plan accordingly.

Q. That it is about the dotted line on the second 
map on which you have marked “ Line of Columns?” 
A. Yes, sir.

Q. Is there an entrance to the ferry boats from that 
floor ? A. From the second floor?

Q. Yes? A. Yes, sir.
Q. How are they marked on here? A. Ferry slips 

30 are marked with the name “ Ferry;” the entrance is 
marked by a straight line opening general direction 
toward the waiting room, toward the lobby.

O. The waiting room is shown here to the west of 
the lobby, is it? A. Yes, sir.

Q. And the lobby is, what length? A. 535 feet and 
a fraction.

Q. Long—and 59 feet broad? A. 59 feet wide, 
roughly, those are center to center of the columns.

Q. Going to the first map that you spoke of; how 
is the waiting room shown on that map, and the Cort- 

4°  landt street ferry? A. The waiting rooms are marked
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Cortlandt street ferry waiting room, Desbrosses 
street ferry waiting room. The waiting rooms of the 
floor above are not shown on the street level plan.

Q. The entrance to the second floor or lobby of 
the second floor is shown, where—any stairs shown 
on this—aren’t there the stairs (indicating)? A. 
That is one.

Q. Are the stairs shown there? A. That leads to 
the lobby, yes, sir. xo

Q. That leads from Exchange Place to the lobby?
A. Yes.

Q. Exchange Place is shown how, here?

The C O U R T: Shown by a big blank?

A. Blank, that is all, I suppose.
Q. The North Jersey Street Railway Office Build-

ing, that is seen there on the south side of Exchange 2Q 
Place? A. Yes, sir.

Q. And the sidewalk is shown by two parallel black 
lines? A. Yes, sir.

Q. Now, the stairway you refer to, is just a little 
to the south of that sidewalk, is it? A. Yes, sir.

Q. And is there a stairway also to the lobby or to 
the second floor on the north side of Exchange 
Place? A. There is to the waiting room, but not to 
the lobby, it goes to the lobby through the waiting 
room. 30

Q. It is shown on this map, too? A. Yes, sir.
Q. The waiting room down stairs, has it seats in 

it, both waiting rooms have seats? A. I think they 
j have.

Mr. V R E D E N B U R G H : I offer the map 
in evidence.

(Received, being identified by the number
6487.) 40
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CRO SS-EXAM IN ATIO N  by Mr. Fielder:

Q. On the train floor there is a space marked 
“ Train Shed?” A. Yes, sir.

Q. And in that space marked “Train Shed,” are 
how many spaces marked “ Tracks?” A. Eleven.

Q. What are those tracks? A. Those are the re-
ceiving track for passengers and outgoing, both to 

IO discharge and receive passengers.
Q. On which locomotives’ run? A. Yes, sir.
Q. Alongside of these tracks are two spaces 

marked “ Elevators?” A. Yes, sir.
Q. Are these elevators the same elevators that are 

shown on the first floor plan, marked “ Elevators?” 
A. Yes, sir.

Q. How are those elevators constructed?

Mr. G R A Y : I object; I don’t know whether 
20 this witness is competent to prove that.

A. I can tell you what style it is; it is a plunger 
elevator.

Q. (Mr. Gray.) Did you ever examine it? A. No, 
sir, not particularly.

Mr. G R A Y : I object to this witness testi-
fying.

30 Q. Can you tell whether the elevators are open on 
the sides or not?

Mr. G R A Y : I object to that; that doesn’t 
seem to me to be cross-examination.

The C O U R T : I think, Mr. Fielder, that 
you ought to make him your witness on that 
subject, if vou wish to examine him.

Mr. F IE L D E R : All right, sir; the Court 
will allow me an exception?40
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The C O U R T : Yes, you may take your ex-
ception.

Q. How far is' the most northerly elevator shown 
on this plan from the room marked ” U. 3 . Mail Store 
Room?” A. 55 feet, roughly.

CROSS-EXAM INATION oy Mr. Gray:
io

Q. The marks on map of the first floor which look 
like the capital letter “ I ” in the space between the 
United States Mail store-room, and the ferry station 
master’s room, so designated on the map, what are 
those things? A. They are steel columns supporting 
the superstructure.

Q. There appear to be seven of these columns 
directly adjoining the driveway, the land side of the 
driveway, and between the United States Mail store-

20room and ferry station master’s room; how far are 
the columns apart, beginning at the U. S. Mail store-
room end and going southerly for four successive 
columns? A. I can’t tell you exactly—roughly, they 
vary.

Q. Tell me roughly? A. 14 to 20 feet.
Q. Is any one of those columns as little as fourteen 

feet from the other ? I am speaking now of the first 
four columns? A. (Measuring on map.) That column 
is about sixteen; that one is just twenty.

Q. The columns nearest together are sixteen feet 
apart, and the ones farthest apart are twenty feet 
apart, of those four; is that right? A. Roughly, yes, 
sir.

Q. I am speaking now solely of the columns along 
the westerly side of the driveway? A. Yes, sir.

Q. Now, how far on the landward side of the row 
of columns we have been speaking about is the next 
row of columns? A. About thirty feet.

O. Speaking now solely of the columns in the last 
row, that westward row of columns, and beginning 40



at the column in that row nearest the United States 
Mail store-room; how far is the second column in 
that row from the United States Mail store-room? 
A. About thirty-one feet

Q. What is the width of the driveway—so-called, 
on that map? A. Fifty-nine feet.

Defendant, the Pennsylvania Railroad Com- 
IO pany, rests.

PRO O FS CLOSED.

Mr. V R E D E N B U R G H : On the part of 
the Pennsylvania Railroad Co., I move for a 
direction of a verdict on the ground that, on 
the whole case, there has been no negligence 

20 shown in this action, for which the Pennsyl-
vania can be held responsible; because the 
evidence shows that the cause of action is a 
separate cause of action and not a joint one; 
and because on the whole case, so far as the 
defendant whom I represent is involved, the 
negligence of the plaintiff contributed materi-
ally to his injury.

Mr. G R A Y : I make a motion that a verdict 
30 be directed for the defendant, the New York

Mail Company, on the ground of the contri-
butory negligence of the plaintiff; and also on 
these grounds :

First. As has been said on the part of the 
railroad, there is here a divided duty. The 
dutv which the railroad owed to the plaintiff 
was double'. It invited the plaintiff upon its 
property, received compensation, permitting 
him to come there by invitation. It is also a40
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common carrier, bound by whatever duties 
common carriers are bound to perform to-
wards the passengers who use their services. 
The Mail,Company was not a common carrier, 
it had no contract of any kind with the plain-
tiff; it was upon the property of the railroad 
company, using that portion of that property 
which the railroad company designated. The 
railroad company may well have been negli- 
gent, although there was no negligence what-
ever on the part of the Mail Company. For 
instance, no matter how the horse and wagon 
might have been secured, they might have 
broken away without negligence on the part 
of the Mail Company. It may have been negli-
gence on the part of the railroad company to 
supply no safe place where a horse breaking 
away from its immediate attendants could es-
cape, without getting into the place provided 2o 
by the railroad company for passengers. How-
ever that may be, it seems to me that the duty 
of the Mail Company to the plaintiff has not 
been defined. There are no facts' in the case 
which will support an argument that there 
was any duty. If there was a duty, what was 
it ? It could not be more than that the Mail 
Company should take ordinary and reason-
able care of its horse and mail wagon, that it 
shouldn’t get away from its attendants. Now, 30 
discussing it from that point of view, what is 
the evidence? It seems to me the evidence is 
undisputed that the Mail Company’s attendant 
was at the time that the accident commenced,
.if we can use such language properly, that is, 
at the time that the first thing happened which 
finally resulted in the injury to Dr. Koonz, at 
that time the attendant of the horse was stand-
ing directly in front of him, having removed 
the bit from the horse’s mouth, and was in the 
act of attaching a nose bag, which had gotten 40

0
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30

partly over the nose of the horse; I say, at the 
moment when the first thing happened which 
finally resulted in the accident, the attendant 
of the horse was exercising all due care, he 
was standing immediately in front of the horse 
with the bit removed, attaching a nose bag, 
which was partly over the nose of the horse, 
to feed the horse in the same manner that the 
horse had been fed in that place for months, 
and in the same manner in which the horses 
there had been fed from time to time for an 
indefinite period. Your Honor, having in 
mind tne facts I have already adverted to, will 
remember the additional fact that the driver 
had taken the additional precaution to put the 
two wheels of his wagon on the same side 
against the post in such a way that the post 
was partially between the wheels as a further 
precaution in case the horse should start. Now, 
that being the situation, without any proof in 
the case of any fault on anybody’s part, the 
horse started. Why the horse started hasn t 
been shown in any particular, the driver being 
immediately in attendance upon the horse; 
the attendant being immediately in attendance 
upon his horse, was knocked aside and 
horse got away from him, and finally going 
down the platform, injured the plaintiff. Now, 
your Honor will remember the additional 
facts that the horse was, so far as the testi-
mony of those in attendance upon him for 
weeks, for months, who had driven him to the 
same place, who had fed him in the same way, 
the horse was of a good disposition.

40

The C O U R T : The view that I take of this 
case so far as the Penn. R. R. is concerned, is, 
that the plaintiff bases his case against that 
company upon the doctrine laid down in
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Exton against the Central - R. R. Co., in 23 
Vroom, and I understand that case rested up-
on the proposition that it was the continuance 
of certain acts dangerous to passengers Which 
should have been within the knowledge of the 
railroad company, and with which knowledge 
the railroad company was, therefore, charge-
able, that furnished the ground of liability.

It appeared in the Exton case that certain j 0 
hack drivers were accustomed to indulge in 
horse play around the entrance of the station, 
where passengers were entitled to go, and that 
passengers had been previously inconveni-
enced by it, and that complaint had been 
made to the company of it, that is to say, the 
company really had knowledge of it, and it 
was from one of those very acts that the- 
plaintiff’s injurv in the Exton case resulted.

Now, the proof, as I understand it, in this 20 
case tends to show, if anything, that the acts 
of which the plaintiff says the railroad com-
pany should have taken cognizance and 
against which it should have provided were the 
simple act of leaving horses unattended there, 
or feeding them, or allowing them to feed un-
attended through a period of months, and on 
the plaintiff’s case, if it had gone to the jury 
in that shape, I think that I should have al-
lowed the jury to take it in that aspect, and on 3°  

the theory that the jury would be entitled to 
find that this horse was entirely unattended at 
the time. The difference at this point is that 
the evidence produced on the part of the de-
fendants clears up the situation entirely with 
respect to the question of attendance. We 
have tĵ e uncontrad'icted testimony of thi? 
driver that he had just taken off the horse s 
bridle and was in the act of putting on the 
nose bag when the horse started from some 
cause unknown; and, in determining Whether 40
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or not there should be any liability of the 
rr.j Pennsylvania Railroad Company, it seems' to 

me that the plaintiff’s pi oofs should show that 
j, such acts as that had occurred before in such 

number and at such times and under such cir- 
, cumstances as that the railroad should have 

taken notice of the fact that that was a danger 
from which injury was to be apprehended. It 
does not appear that any horse ever ran away 
before that was left there unattended. It does 
not appear that this horse was unattended; it 
was an entirely different thing. The horse 
seems to have jumped right out of the hands of 
his own driver, and I do not think that, on the 
evidence, the Penn. R. R. is chargeable with 
knowledge of the continuance of such occur-
rences as this, if there was any such continu-
ance, as to entitle the jury to take the case in 

20 that aspect, and that is the reason that I think
there should be a verdict directed for the rail-
road company.

‘d j -  - .1 I ’ .¿.iliS
Plaintiff prays exception.

The C O U R T : Now, with reference to the 
Mail Co., the case seems to me to rest upon 
the sole question whether in the estimation 
of the jury it was an act of negligence on the 

30 part of the driver at that time and under those
circumstances to remove that bridle from that 
horse for the purpose of feeding him.

To which ruling the defendant, the New 
York Mail Company, prays that an exception 
may be allowed, and it is allowed, and signed 
and sealed accordingly.

C. W. P A R K E R , J.

40 RECESS.
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AFTERN O O N  SESSIO N . ‘

Mr Fielder opened the case to the jury on 
behalf of the plaintiff.

Mr. Gray summed up on behalf of the de-
fendant, the New York Mail Company.

Mr. Fielder summed up on behalf of the I0 
plaintiff.

COUNSEL FO R d e f e n d a n t , t h e  n e w  
YO RK M AILIN G COMPANY, R EQ U ESTS 
THE COURT TO CH ARGE TH E JU R Y  AS 
FOLLOW S:

It is not negligence for the driver of a quiet, gentle 20 
horse, to leave him untied and otherwise unattended 
while the driver is awaiting the delivery of a load in 
a place in a ferry house set apart for that purpose, 
and removed from the common passageway, the 
driver meanwhile remaining alongside and within 
reach of his horse.

It is not negligence for the driver of a quiet, gentle 
horse, to leave him untied and otherwise unattended 
while the driver is preparing to receive a load in the. ; t v ..... , . t 9 # § 30
wagon harnessed to said horse, in a place in a ferry 
house set apart for that purpose, away from the com-
mon passageway, the driver meanwhile remaining 
alongside of and within reach of his horse.

It is not negligence for the driver of a quiet, gentle 
horse, harnessed to a delivery wagon to remove his 
horse’s bridle for the purpose of feeding from a nose 
bag, while awaiting the delivery of a load, in a place 
in a ferry house reserved for the loading and unload-
ing-of Such wagon, apart from the common passage-
way, the driver having first blocked the wheels of the 40



wagon, and standingly his horse’s head while adjust-
ing the feed bag, and the horse being accustomed to 
feeding in that place and manner. -

The owner of a quiet, gentle horse, and wagon har-
nessed thereto, lawfully standing on the private prop-
erty of a railroad company owes no duty to third 
persons lawfully passing over said property, except 
to abstain from acts of wilful injury or gross negli- 

io gence.
The jury will not consider the matter of any loss of 

earnings or business due to the injury.
The cost of the baths can only be included to the 

extent that they increased over what was customary 
before the accident.

It is not negligence for the driver of a quiet, gentle 
1 horse, harnessed to a delivery wagon, to remove his 

horse’s bridle for the purpose of feeding from a nose 
bag, while awaiting the delivery of a load, in a place 

20 ih a ferry house reserved for the loading and unload-
ing of such wagon, apart from the common passage-
way, the driver standing by his horse’s head while ad-
justing the feed bag, and the horse being accustomed 
to feeding in that place and manner.

Plaintiff’s claim being of record for $1,990, which 
has been shown included $380 for Dr. Bowen’s bill, 
his proof of that item having wholly failed, his claim 
is now restricted to $1,610.

No evidence that horse being down, struggled, and 
30 by every struggle ground the wagon into the plain-

tiff’s hip.

No question for jury as to loss of profits.

The Court then charged the jury as follows :

Now, gentlemen, this is a comparatively simple 
case, as it now presents' itself. The Pennsylvania 

40 Railroad Company has been discharged by the Court,
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for reasons appearing- to  be sa t is fa c to ry  to  the C o u rt, 
and therefore , so far as y o u  a re  con cern ed , th ere  is no 
question of liab ility  ra ised  as to th at co m p an y . T h e  
sole question rem ain in g  in this case  is w h eth er this’ 
plaintiff ou gh t to h ave a verd ic t fo r  d a m a g e s  a g a in st  
the N ew  Y o r k  M ail C o m p an y , and his claim  fo r  d a m -
ages again st that co m p an y  m ust n ecessarily  be based  
entirely on q uestion s a r is in g  u n d er the d o ctrin es o f 
negligence. 1Q

The p la intiff, D r. K o o n z , w as p ro p e rly  in the p lace  
that he w as in. H e  w as on his w a y  to N e w  Y o r k ; he 
had bough t his fe rry  ticket, had w alk ed  acro ss this 
drivew ay on to  the fe r ry  b rid g e , w h ere  there w as a 
boat about to com e in, and he w as re a d y  to take  th at 
boat, and th ere  is no q u estion  at all in m y m ind but 
that that w as the p lace  th at he shou ld  h a v e  b e e a  in 
under the circu m stan ces— at least as g o o d  as an y  
other.

The N ew  Y o r k  M a ilin g  C o m p a n y  seem s to h ave  had 20 
certain p riv ileg es  o r r ig h ts  w ith  re fe ren ce  to  the 
locating o f its' w a g o n s  u n d er w h at w e call the tra in  
shed, a little o ff o f this d rivew ay . T h e  m ap has been  
shown you, yo u  p ro b a b ly  all k n o w  the lo ca lity . A n y -
how, w hether y o u  do o r not, th ere  is the m ap to  sh ow  
you w here these w a g o n s  w ere  located . A n d  the 
plaintiff’s claim  is, that it w as the d u ty  o f the N e w  
Y o rk  M ailin g  C o m p an y , th ro u g h  its em p lo yees, to 
use reasonable care  to see th at th ose w a g o n s  and  the 
horses attached to them  Snould not do in ju ry  to  per- 3°  
sons law fu lly  in th at n e ig h b o rh o o d . T h a t  is ab out 
what I un derstan d  to  be the s itu ation .

N ow , w hat w ould  be rea so n ab le  ca re ?  T h is  p la in -
tiff says that the N e w  Y o r k  M a ilin g  C o m p a n y ’s em -
ployee did not use rea so n ab le  care . I t  is fo r  the 
plaintiff to sh ow  that, he m ust sa tis fy  y o u  o f that b y  
w eight of ev id e n ce ; he m ust sa tis fy  y o u  n ot m ere ly  
that D r. K o o n z  w as hu rt b ecau se  a h o rse  b e lo n g in g  
to the N ew  Y o r k  M a ilin g  C o m p a n y  ran  a w a y  and  
ran him dow n, but he m ust sh ow  y o u  th at th ere  w as 
some act o r om ission  to  act on the p art o f th ese  em - 40
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p lo ye e s  of the N e w  Y o r k  M a ilin g  C o m p a n y , w hich 
the law  calls n e g lig e n c e , w hich  w as n ot in acco rd an ce  
w ith  rea so n ab le  care . A n d  n ere is w h ere  y o u r  fu n c-
tion com es in. I t  is fo r  y o u  to sa y  w h eth er the d river 
o r o th er of the em p lo ye es con n ected  w ith  this' com - 

p an y  did fa il fa  rea so n ab le  care .
W hen the p la in tiff ’s ev id en ce  w as put in it sim p ly  

Appeared th at an  u n atten d ed , o r an a p p a re n tly  un -

attend ed, h o rse , loose , w ith  no b rid le  on, co m in g  at a 
h igh  sp eed  out o f th is p lace  d evo ted  to these w ag o n s, 
ran the p la in tiff dow n, and th at w ou ld  seem  to  indi-
cate at first b lush  th at so m eb o d y  con n ected  w ith  the 
N ew  Y o r k  M a ilin g  C o m p a n y  had b een  g u ilty  of n e g -

ligen ce. T h e n  the defen d an t p u ts in its p ro o f, and, 
as y o u  rem em b er, th e d river h a s  testified  b e fo re  yo u  

h a t th is h o rse  w as u n d er h is p e rso n a l m anagem ent^ 
th at h e w as sta n d in g  at the h o rse ’ s h ead , that he had 
tak en  o ff the brid le , and th at he w as e n g a g e d  m ad- 

20 ju s t in g  the nose b a g  fo r  the p u rp o se  o f g iv in g  the 
h o rse  h is b re a k fa st, o r w h at e v e r  m eal it m ig h t be 
co n sid ered  at th at tim e of d ay, ab ou t e ig h t o c lo ck  m 

the m o rn in g , w hen  th e h o rse  g a v e  a jum p, th rew  him  
o ver, g o t  a w a y  fro m  him , n o tw ith stan d in g  th at this 
d riv e r g ra b b e d  b is  n ose , w hich  w as the b est th in g  
he could do u n d er the c ircu m stan ces. N o w , w as 
th at d r iv e r  la c k in g  in rea so n ab le  care  u n d er the c ir-
cu m stan ces? I t  seem s odd th at a h o rse  sh ou ld  run  
aw a y  fro m  his b re a k fa st  in an y such  w a y  as  th a t, bu t 

30 y e t  that is w h at th is h o rse  seem s to  h a v e  d on e, an d  
th is is one o f th ese  q u estion s fo r  y o u , a lth o u g h  ou r 
co u rts  h a v e  p ro n o u n ce d  in se v e ra l s im ilar cases and 

in a p p a re n tly  q u ite  a  defin ite  m an n er— fo r ex a m p le , 

th ere  is the case  o f B e lle s  a g a in st  K e lln e r , w h ere  ou r 
co u rt has said th at it is not n e g lig e n c e  fo r  the d river 

o f a quiet, g e n tle  h o rse  to  le a v e  h im  un tied  and o th e r-
w ise  u n atten d ed  on th e side o f a p ub lic  h ig h w a y  w hile 
th e  d riv e r is up on  th e s id ew alk  lo a d in g  g o o d s  upon  
th e w a g o n . In  th at cage the w a g o n  w a s  b ack ed  up 
to  a  curb  b a c k  o f H a h n e ’s sto re  in N e w a rk , and the 

4o h o rse  w as sta n d in g  th e re , he h ad  his b rid le  on, th is
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was a public street, H a lse y  street, and the d riv e r  w as 
load ing g o o d s at the b ack  o f the w a g o n , and  the 
horse slig h tly  sw erved  aro un d , he d idn ’ t run  aw a y , 
but he happened  to sw erve  aro u n d  a little  as the 
p laintiff w as g o in g  a lo n g  on h is b icycle , and  k n o ck ed  
him over, and the co u rt said  th at w asn ’ t n e g lig e n c e , 
that this th in g  had to  be done e v e ry  d ay, one cou ld  
not req u ire  p eop le  like H a'hne &  C o m p an y , as a 
m atter o f law , to h ave  one m an a t  the h ead  o f a h o rse  I0 
to hold him, w hile the o th er w as at the rea r o f ,* 
w agon  u n load in g  go o d s. N o w , in th at case  it a p -
peared that th ere  w as n o th in g p a rt ic u la r  o f an a la rm -
ing nature in the n e ig h b o rh o o d . T h e re  w as n oth in g 
like a locom otive  to b lo w  a w histle, th ere  w as n o th -
ing like a b rass band, th ere  w ere  none o f these th in gs 
that w ould be ca lcu lated  to  fr ig h ten  a h orse . S o  
there the C o u rt o f E r r o r s  said  th at it w a s  not n e g li-
gence under those c ircu m stan ces. O f co u rse , that 
doctrine ap p lies o n ly  to sim ilar c ircu m stan ces. 20

N ow , on the o th er hand;— I cite these d ecisions of 
our courts because th ey  th row  som e lig h t on this 
question, and yo u  are  en titled  to the benefit o f them  
— on the o th e r hand, in the case  o f  the H o b o k e n  
L an d  C o m p an y a g a in st  L a l ly , the d r iv e r  o f a tru ck  or 
w agon , w ent into the fe r rv  house o f the H o b o k e n  
ferry, and a fte r  getting- inside he w anted to g o  to  the 
urinal and re lieve  h im self, and so he sto pp ed  his h o rse  
and w agon  p art w a v  to  the fe r ry  slip and d irectly  
pointing to w ard  it, r ig h t o p p osite  th is urinal, and  he 30 
got off his w ag o n , left his h o rse  u n atten d ed , and  w ent 
to this p lace, w hich w as ab o u t tw e lve  feet aw a v. and 
was busy re lie v in g  h im self, w hen  som e n oise to o k  
place and the h o rse  ran  aw a y  and ran  dow n the slip 
into the river, and the o w n er o f th e tru ck  tried  to  
m ake the H o b o k e n  F e r r y  C o . p a y  fo r  it. and the 
court said “ un d er th ose c ircu m stan ces, y o u  had no 
business to leave  that h o rse  and w a g o n  un atten d ed  
w here, by  ru n n in g  aw ay, he w ou ld  g e t  into the r iver, 
and you  are  g u it ly  o f c o n tr ib u to ry  n e g lig e n ce , and 
you cannot re c o v e r .”  A n d  th at am o u n ted  to  th is 40
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that, if th at h o rse  an d  w a g o n  had then  run  so m eb o d y  
dow n , like D r. K o o n z , and  th at so m eb o d y  had sued, 
w h y, as I u n d erstan d , th at w as eq u iva len t to  a  ru lin g  
on the p art o f the co u rt th at D r . K o o n z  o u g h t to  re -

co ver.
N o w , y o u  see y o u  h a ve  th o se  tw o  ex tre m e s. N o w , 

this’ case is so m eth in g  in b e tw een  th ose tw o  so m e-
w h ere . H e re , y o u  w ill o b serve , th e d riv e r  w as  not 
a w a y  fro m  his h o rse . I f  he had been  e n tire ly  a w a y  
from  the h o rse  I  th in k  th at the d o ctrin e  o f H o b o k e n  
L a n d  C o m p a n y  a g a in st  L a l ly  w ou ld  h a ve  had to 
ap p ly , but h e  w as in c lose  a tten d an ce  on his h o rse , 
and  if it w ere  not a  q u estion  o f re m o v in g  th e b rid le  
and p u ttin g  on a  nose b a g  at th at p a rticu la r  tim e and 
p lace , if he h a d  been  sta n d in g  a t  his h o rse ’s h ead  and 
the b rid le  on, w h y , I  th in k  it w o u ld  h a ve  been  m y 
d u ty  to  d irect a v e rd ic t  fo r  th is d efen d an t, as w ell as 
fo r  the ra ilro a d , b e cau se  th ere  w ou ld  seem  to be no 

- n e g lig e n c e  th ere . B u t , b y  ta k in g  o ff th at b rid le , yo u  
w ill o b se rve , th at th is d r iv e r  lo st ju s t  th at m uch con -
tro l o f the h o r s e ; a  h o rse ’ s h ead , a h o rse ’ s m outh , is 
the on e p a rt o f a h o rse  w h ere  the co n tro l is a lw ays 
e x e rc ise d  m o re  th an  an y  o th er p lace, and  w h en  a bit 
is ou t o f a h o rse ’ s m outh th ere  is n o th in g  le ft  fo r  a 
m an to  do e x c e p t  to  stop  his w ind , w hich  th is driver, 

tried  to d o ; and  y e t  th is cou rt can ’ t sa y  it w as n eces-
sa r ily  n e g lig e n c e  fo r  th e d riv e r to  do that, th is co u rt 
d o e sn ’ t sa y  th at it w as n ecessarily  n e g lig e n c e  in an y  

30 sen se th at the h o rse  w as not tied . T h e re  a re  p le n ty  
o f th in gs th at the d riv e r  m igh t h a ve  done to  in sure 
the sa fe ty  o r se c u rity  o f the h o rse  an d  o f the w ag o n , 
bu t th e law  d o e sn ’t sa y  th at h e  m ust in su re  that 

sa fe ty .
O f co u rse , he cou ld  h ave h ad  w ith  him  a  tie  rope 

to snap  aro u n d  the h o rse ’ s n eck  and tie him  up to  one 
o f th o se  co lum n s, he cou ld  h ave  tied  his w a g o n  
w h eels, a s  w as su g g e ste d  d u rin g  the ev id en ce , he 
cou ld  h a ve  tu rn ed  th e h o rse  and w a g o n  the o th er 
w ay , but it isn ’ t fo r  the law  to  say  th at h e  o u g h t, a s  a 

40 m atte r o f law , to  h a ve  d on e a n y  on e o f th ese th in gs.
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The law  leaves it to y o u  to say , now , w h eth er this 
driver acted in an o rd in a rily  rea so n ab le  and p ru d en t 
m anner in d o in g  w hat he says he did in re m o v in g  the 
bridle and in u n d e rta k in g  to p u t the nose b a g  on a t  
that tim e and under those c ircu m stan ces, fo r  th is w as 
not a public street, it w as a  p lace, p erh aps, som ew h at 
u n u su al; it w as, p erh aps, the un u sual ch a racter o f the 
place that tended m uch to in fluence the decision  of 
the court in the H o b o k e n  L a n d  C o m p a n y  a g a in st  IO 
L a lly  case ; it w as  a fe r ry  house w h ere  th ere  w ere  
teams p assin g  and rep ass in g , w h ere  the p ro o f sh ow s 
that autom obiles w ere  accu sto m ed  to  g o  by, w h ere 
the trains cam e in ab o ve , w h ere  the fe rry  bo ats w ere  
g o in g  into and out o f the slip in full v iew , w h ere  the 
harbor w histles w ere  b e in g  b low n, and w h ere  th ese 
elevators w ith th eir loads o f b a g g a g e  w ere  g o in g  up 
and down. N o w , all th ese  c ircu m stan ces w ere  p re s-
ent. N o th in g  ap p ears  in the case to sh ow  w h at, if 
anything, it w as th at m ade this h o rse  run  aw a y , and 20 
the evidence is to  the e ffect not o n ly  that the h o rse  
had never run aw a y  b e fo re , as I un d erstan d  it, but 
that he w as a h o rse  o f re m a rk a b ly  g e n tle , qu iet and 
peaceable d isposition , and not a h o rse  th at yo u  w ou ld  
expect to run aw ay. O f cou rse , that is a v e ry  im -
portant fea tu re  in d eterm in in g  w h eth er o r not the 
driver acted re a so n a b ly  un d er those c ircu m stan ces.
I f  a reason able m an w ou ld  h ave done the sam e th in g  
under those c ircu m stan ces, w hy, then, the p la in tiff 
has not p roved  his case. A n d  the p la in tiff m ust sh ow  30 
you that the action  o f the d riv e r  w as such that a re a -
sonably care fu l and p ru d en t m an  w ou ld  not under 
those circu m stan ces h ave taken  th at action . N o w , 
that is all th ere is to this case. I f  y o u  are  satisfied  
that the p la in tiff has p ro v e d  th at b y  w e ig h t o f e v i-
dence, w hy, then, th ere shou ld  be a verd ic t fo r  th is 
plaintiff. I f  he h asn ’t p ro ved  it b y  w e ig h t o f ev id en ce , 
there should be a v erd ic t fo r  the defendant.

I have severa l req u ests to  c h a rg e , and on th is 
branch of the case. W h ile  I do not kn o w  th at the 
circum stances o f the case a re  p rec ise ly  a p p ro p ria te  40
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to this case, still th ey  a re  g o o d  law , an d  I  h a ve  no ob-

jec tio n  to  c h a rg in g  them .
F irs t , th at it is not n e g lig e n c e  fo r  the d r iv e r  of a 

quiet, g e n tle  h o rse , to  leave  un tied  and  o th erw ise  un-
atten d ed  w hile the d riv e r  is a w a itin g  the d e liv e ry  of 

a load  in a p lace  set a p a rt  in a fe r ry  h o u se  fo r  that 
p u rp o se  and rem o ve d  fro m  the com m on  p a ssa g e w a y , 
the d riv e r  m ean w h ile  re m a in in g  a lo n g sid e  and  within 

IO reach  o f his h orse .

I th in k  I h a ve  su b stan tia lly  ch a rg e d  th at b efo re , 

and I  n ow  rep ea t it in that fo rm .
S e co n d ly , it is n ot n e g lig e n c e  fo r  the d r iv e r  of a 

quiet, g e n tle  horse , to  leave  him  un tied  and o th erw ise  
un atten d ed  w h ile  the d riv e r  is p re p a rin g  to rece ive  

a lo ad  in the w a g o n  h arn essed  to  said  h o rse  in a p lace 

in said  fe r ry  h ouse set a p a rt fo r  that p u rp o se  aw a y  
fro m  the com m on  p a ssa g e w a y , the d riv e r  m eanw h ile  

20 rem a in in g  a lo n g sid e  o f and w ith in  rea ch  o f his horse.
N o w , ge n tle m en , if y o u  find that the p la in tiff is 

en titled  to  re c o v e r  in th is case it is fo r  y o u  a lso  to  fix  
the am o un t o f d a m a g e s  th at the p la in tiff sh ou ld  re -

co ver, and th at he is en titled  to re c o v e r  so m e dam -
a g e s , if he re c o v e rs  at a ll, seem s to be fa ir ly  eviden t. 
H e  w as p inned dow n  ap p a re n tly  b y  th is w a g o n  in the 
p a ssa g e w a y  and held  th ere  fo r  som e m inutes un til the 

w a g o n  w as lifted  o ff o f h im  and he w as  r e le a s e d ; he 
ev id en tly  th o u g h t h im self p ra c tica lly  a d ead  m an at 
the tim e, but he seem s to be fa ir ly  a live  to -d a y , and is 
h ere  in cou rt. T h a t  he su ffered  m o re  or less pain  is 
fa ir ly  evid en t. H e  says  that he su ffered  a g re a t  deal 

o f pain , he says th at he su ffers pain  up to  th is tim e, 
and he p ro d u ces his fam ily  p h ysician  b e fo re  y o u  to 
te stify  that he has su ffe red  a p erm an en t in ju ry  o f the 
sc iatic  n erve , o r so m eth in g  of th at kind , w h ich  w ill 
last, m o re  or less, a p erm an en t in ju ry  w h ich  w ill last 
fo r  som e tim e to com e. H e  a lso  says th at he h as been 
p reven te d  from  g o in g  to his business. N o w , as to  that 

40 fe a tu re  o f the case , y o u  are  en titled  to co n sid er the
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inconvenience of the plaintiff by being prevented 
from going to his business, but you will remember 
that the court for a technical reason ruled out the 
evidence as to his loss' of profits, so that that is no 
feature of this case. His personal inconvenience in 
being unable to go to his work is a fair feature of the 
case, and you may consider it.

We have, therefore, those two elements of pain and 
suffering, or three elements, you may say—the pain IO 
and suffering, whatever of substantial permanent in-
jury there may be, if any, and the inconvenience to 
the plaintiff in being prevented fhom attending to his 
business. Then we have the loss in money which he 
claims to have sustained. His doctor says that the 
bill is $380. The doctor refuses to produce his books 
10 show it. That doesn’t prove, of course, that the 
doctor did not render those services, nor does it 
prove that the services were not worth that amount, 
but it is an element in the doctor’s testimony which 20 
you are entitled to consider as affecting the accuracy 
ol his statement, that he doesn’t have his books to 
substantiate it and refuses to bring them here. Bui 
there is a claim of $380, and it is for you to say 
whether that claim is a just and reasonable one under 
the circumstances, and if not, you are entitled to scale 
it to such sum as you consider reasonable. Then, 
there is the question for special treatment by way of 
baths, and so on, and it is testified to in this case that 
Dr. Koonz took these same baths before he was hurt. 3°  
The defendant asks me to charge, and I do charge, 
that the cost of the baths can only be included to the 
extent that they increased over what was customary 
before the plaintiff had the accident. The defendant 
asks me also to charge that there is no evidence that 
the horse being down, struggled, and by every strug-
gle ground the wagon into the plaintiff’s hip. I dis-
like to charge you that there is no evidence as to 
anything, when I am not sure about it, and generally 
like to avoid doing so. You will remember what the 
accident was, and I will give you what my recollec- 40
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tion  of it is, but it is fo r y o u  to  sa y  w h at the ev id en ce 
is and w h at the facts w ere . M y  reco llectio n  o f it is 
th at D r. K o o n z  says that the h o rse  s tru g g le d , but 
th at the w a g o n  w as jam m ed  so that, a lth o u g h  the 
h o rse  s tru g g le d , it did n ot m a te ria lly  m o ve  the 
w a g o n , and, o f cou rse , an y  co m m en ts o f cou n se l as 
to w h at the ev id en ce  w as  are  no ev id en ce  b e fo re  you , 
y o u  are  the on es to k n o w  w h at the ev id en ce  re a lly  

IO w as on an y  o f th ese  poin ts.
N o w , th at is the case . I f  y o u  th in k  the p la in tiff is 

en titled  to  re c o v e r  y o u  m ust a llo w  him  o n ly  such 
rea so n ab le  sum  as w ill fa ir ly  co m p en sate  him  fo r  his 
pain  and su ffe r in g  and  his o th er in ju ries, in c lu d in g  
th ese  d a m a g es  in m on ey. A n d  b e fo re  the p la in tiff 
can re c o v e r  at all he m ust sa t is fy  y o u  b y  a  p re p o n d e r-
an ce o f p ro o f th at w h a te v e r  m ay h a ve  been  the act of 
this d riv e r of th is w a g o n , it w as  such an act as  a  re a -
so n ab ly  p ru d en t m an w ou ld  not h a ve  com m itted  un- 

20  d er th ose  c ircu m stan ces at the tim e.
T h e  coun sel fo r  the p la in tiff is inclined  to  d iscred it 

the sta te m e n ts o f M r. B a u d e r . M r. B a u d e r , of 
co u rse , is not con trad icted  in this case . T h e  ev id en ce 
is c o m p a ra tiv e ly  scan ty  on th at ph ase  o f it, h o w  the 
acc id en t o ccu rred  at all. H e  is to  som e e x te n t  an 
in te rested  p a rty , b e in g  an em p lo ye e  o f the d efen d an t 

co rp o ra tio n —

M r. G R A Y :  N o t  n ow , sir. T h e  testim o n y  

30 w as that he left th ree  w e e k s  a fte r  the accid ent,

or a m o n th ?

M r. F I E L D E R :  T h a t  is righ t.

T h e  C O U R T :  T h en , o f co u rse , that e lem en t 

o f critic ism  of his testim o n y  is e lim inated .

B u t  y o u  a re  a lw ays  en titled  to  con sid er, I  th ink, 

in re g a rd  to  the testim o n y  o f a n y  w itn ess, th e  n atu ra l 
40 p ro b a b ility  o f it. Y o u  a re  not req u ired  to  b e lieve  the
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testim ony of a w itn ess w hicfi sh ow s a rea so n ab le  
mind that it can n ot be true, becau se  o f in co n sisten -
cies or oth er varia tio n s  from  ou r w ell u n d e rsto o d  
know ledge o f o rd in a ry  th ings. I f  a w itn ess sh ou ld  
com e here on the w itn ess stand  and sa y  that he kn ew  
how to fly, w hy, y o u  w ou ld  n atu ra lly  be en titled  to 
disbelieve him , and y o u  u n d o u b ted ly  w ou ld  d isb e lieve  
him. A n d  so, if there is a n y th in g  that y o u  co n sid er 
reason ably  im possib le  in M r. B a n d e r ’ s testim on y, o r  
im probable, th at is not en titled  to cred it, w h y , yo u  
are entitled to take  the testim o n y  in that asp ect.'

(T h e  ju ry  then retired  to  co n sid er o f  their 
verd ict.)

M r. G R A Y  : I  tak e  a g e n e ra l e x ce p tio n  to  
the C o u rt ’s re fu sa l to  ch a rg e  an y  req u est 2 o  

w hich the C o u rt  did not ch a rg e  as e x p re ss ly  
requested .

E x c e p tio n  a llo w ed  and  sign ed  and sealed  
acc o rd in g ly .

C. W . P A R K E R ,  J .

I a lso  e x c e p t to  so m uch o f the ch a rg e  as 
ch arges th at the d efen d an t m ust h ave seen 
that its h o rse  and w a g o n  did not in ju re  o th er 30 
persons, o r w o rd s  to  that effect.

E x c e p tio n  a llow ed , 
acc o rd in g ly .

and sign ed  and  sealed  

C. W . P A R K E R ,  J .

T o  so m uch o f the ch a rg e  as com m en ted  
on the ev id en ce in s a y in g : I t  seem s-od d  th at 
the horse should  h ave run  a w a y  fro m  his 
b reak fast, o r som e such words'. 40
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Exception allowed, and signed and sealed 
accordingly.

C. W. P A R K E R , J.

T o  the fa ilu re  o f the C o u rt to  sta te  in dis-
cu ss in g  the v iew s o f the com m en cem en t o f the 
ru n a w a y  o f the h o rse  th at the p o st w as b e-
tw een  the w h eels o f the m ail w a g o n  w h en  the 
d riv e r  w as t ry in g  to  a ttach  th e n ose  b a g .

T o  th e rem a rk s  o f the c h a rg e  co m m en tin g  
on th e L a l ly  case , and the C o u rt ’ s con clusion  
th e re fro m  as ap p licab le  to  the p la in tiff in this 

case.
E x c e p t io n  a llo w ed , and sig n ed  and  sealed  

a c c o rd in g ly .
C. W . P A R K E R ,  J.

T o  so  m uch o f th e ch a rg e  as com m en ts th at 
the p la in tiff ev id en tly  th o u g h t h im self a  dead 

m an.

E x c e p t io n  a llo w ed , and sign ed  and sealed  

acc o rd in g ly .
C. W. P A R K E R , J.

The jury were then re-called, and returned 
again into court.

30 T h e  C O U R T :  C o u n se l has called  m y a tte n -

tio n  to  one o f th e c ircu m stan ces con n ected  
w ith  the ru n n in g  a w a y  o f the h o rse , o r  the 
sta n d in g  th ere  o f the w a g o n , w hich  I o m itted  

to  m en tio n  in the c h a rg e , and  th at w as  the 
statem en t o f one o r  m o re  w itn esses, th at the 
w a g o n  w as so d isp osed  as th at on e o f these 
h e a v y  iron  p illa rs  w as b etw een  the fro n t and 
the re a r  w h eels. N o w , o f co u rse , th at is a 
m a te ria l c ircu m stan ce th at y o u  o u g h t to  con- 

40 sid er w hen  y o u  are  d e a lin g  w ith  this question



167

of reaso n ab le  care . I f  this d r iv e r  p u t h is 
w ag o n  so that, if the h o rse  cou ld  sta rt to  run  
the hind w h eel w ou ld  catch  on th at post, y o u  

see th at w ou ld  be an im p o rtan t e lem en t in the 
situation , and  w ou ld  tend, o f cou rse , to w ard s 
sh ow in g  th at rea so n ab le  care  h ad  been  e x e r -
cised. W h e th e r it w as, in fact, is on e o f th ese 
questions fo r  yo u . I am  so rry  th at I  fo rg o t  it,
I th o u gh t that I  had put in all o f the elem ents, 
but coun sel called  m y atten tio n  to it a fte r  yo u  
had g o n e  out, and, o f cou rse , yo u  shou ld  con -
sider th at as one o f the c ircu m stan ces b e arin g  
on this question .

N o w , coun sel fo r  the defen d an t a lso  seem s 
to un d erstan d  that I  ch a rg ed  th is ju ry  th at it 
w as the d u ty  o f the N e w  Y o r k  M a ilin g  C o m -
pan y to $ee to  it that its h o rses cou ld  not run  
aw a y  and in ju re  p eo p le . I  d o n ’t  th in k  I  said 
that o r a n y th in g  o f that kind, but if I  did, I de- 20 
sire n ow  to  c o rre c t  it, b y  sa y in g  th a t  the d u ty  
o f the N e w  Y o r k  M a ilin g  C o m p a n y , is no 
m ore than to use rea so n ab le  care  to see that 
its h o rses and w a g o n s  did not run  aw a y  in the 
m anner a fo resa id .

(T h e  ju ry  then retired  to  con sid er o f th eir 
verd ict.)

40
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

_____-----------------------------------  — — o

IO P H I L I P  J .  K O O N Z , ) In  E r r o r  to  H u d - 
D efen d a n t in E r r o r , ) son C o u n ty  C ir- 

) cuit C o u rt .
vs. )

) A ss ig n m e n t of
N E W  Y O R K  M A I L  C O M - ) E r r o r s  b y  N e w  

P A N Y ''e t  al., ) Y o r k  M ail C o .
P la in t iff  in E rro r . )

)
------------------------------------------ -o

20 A fte rw a rd s , to w it, on the ten th  d a y  o f F e b ru a ry , 
n in eteen  h undred  and five, b e fo re  the Ju d g e s  o f the 

said  C o u rt o f E r r o r s  and A p p e a ls  in the last re so rt 
in a ll cau ses at T re n to n , com es the said N e w  Y o r k  
M ail C o m p a n y , the p la in tiff in e rro r, and  says  th at 
in the reco rd  and p ro ce e d in g s  afo resa id , and  a lso  in 
g iv in g  the ju d g m e n t a fo re sa id , th ere  is m an ifest 

e rro r, in this, to  w it :—
( 1 )  B e c a u se  the said  Ju d g e  b e fo re  w h om , etc., 

at and up on  the a fo re sa id  tr ia l of the issue jo in ed  
betw een  the p a rtie s  a fo resa id , e rred  in d ire c tin g  the 
w itn ess E m il R e u te r  to te stify  resp ectin g  the so rt of 
veh ic les  u sin g  the com m on  d riv e w a y  in the fe rry  
h o u s e ; erred  in a d m ittin g  the q u e s t io n : “ W h a t sort 
o f veh ic les  used the com m on  d riv e w a y  in th e fe rry  
h o u se ,”  and “ h ow  w ere  these veh ic les  p ro p e lle d ,”  

and in ru lin g  th ereo n , “ A n sw e r  th at.”
(2) B e c a u se  the said  Ju d g e  at said  tr ia l p erm itted  

the w itn ess E m il R e u te r  to  testify , a g a in st  ob jection , 

re sp e c tin g  the ch a ra cte r  of the veh ic les w h ich  used
40 the d riv e w a y  in the fe r ry  h ouse, and o v e rru le d  the
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motion of plaintiff in error to exclude the question 
and answer: “ When you refer to electric machines 
what kind of machines are those?” Answer: “Au-
tomobiles.”

(3) Because the said Judge at said trial erred in 
overruling the objection of the plaintiff in error to 
the question: “ Was there any one ferry more than 
another that automobiles were accustomed to use in 
traveling to and from New York.”

(4) Because the Judge erred in permitting the 
defendant in error to read in evidence extracts from 
certain answers made by the plaintiff in error to 
interrogatories proposed to it, without requiring the 
defendant in error to offer the written answers them-
selves in evidence or to file the same with the Clerk 
of the Court.

(5) Because the said Judge, before whom, etc., 
at said trial permitted the defendant in error to read 
some of the answers made by plaintiff in error to 
interrogatories proposed to it, without requiring the 
defendant in error to read all of the answers so 
made, all of said answers being in one document and 
sworn to as a whole, and not separate.

(6) Because the said Judge at said trial overruled 
the motion of plaintiff in error to grant a non-suit at 
the conclusion of plaintiff’s case.

(7) Because said Judge at the conclusion of said 
trial denied the motion of the plaintiff in error that 
the jury be directed to find a verdict for the plaintiff 
in error and against the defendant in error.

(8) Because said Judge at said trial, etc., ruled 
that with respect to the Mail Company the case 
rested upon the question whether in the estimation of 
the jury it was an act of negligence on the part of 
the driver at that time and under those circumstances 
to remove the bridle from his horse for the purpose 
of feeding him.

(9) Because said Judge at said trial denied the re-
quest of plaintiff in error to’ charge the jury that it is 40

30
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not negligence for the driver of a quiet, gentle horse 
harnessed to a delivery wagon to remove his horse’s 
bridle for the purpose of feeding him from a nose bag, 
while awaiting the delivery of a load in a place in a 
ferry house reserved for the loading and unloading 
of such wagon; apart from the main passageway, the 
driver having first blocked the wheels of the wagon, 
and standing by his horse’s head while adjusting the 

IO feed-bag; and the horse being accustomed to feeding- 
in that place and manner.

(10) Because said Judge at s'aid trial, etc., erred in 
denying the request of the plaintiff in error to charge 
the jury that it was not negligence for the driver of a 
quiet, gentle horse, harnessed to a delivery wagon,

• to remove his horse’s bridle for the purpose of feed-
ing from a nose-bag while awaiting the delivery of a 
load in a place in a ferry house reserved for the load-
ing and unloading of such wagon, apart from the 

20 main passageway, the driver standing by his horse 
while adjusting the feed-bag, and the horse being- 
accustomed to feeding in that place and manner.

( n j  Because said Judge at said trial, etc., denied 
the request of plaintiff in error to charge the jury 
that the owner of a quiet, gentle horse, and wagon 
harnessed thereto, lawfully standing on the private 
property of a railroad company, owes no duty to third 
persons lawfully passing over said property except to 
abstain from acts of wilful injury or gross negligence. 

30 (12) Because said Judge at said trial refused the
request of plaintiff in error to charge the jury that 
plaintiff’s claim being of record for $1,990, and it hav-
ing been shown to include $380 for Dr. Bowen’s bill, 
and proof of that item having wholly failed, plain-
tiff’s claim should be restricted to $1,610.

(13) Because said Judge at said trial charged the 
jury that it was the duty of the New York Mail Com-
pany to use reasonable care to see that its horses and 
wagons did not run away in the manner described in 
the evidence.

4° (14) Because said Judge at said trial erred in
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charging the jury, in commenting on the uncontra-
dicted evidence:— “ It seems odd that a horse should 
run away from his breakfast in any such way as chat, 
but yet that is what this horse seems to have done, 
and this is one of these questions for you.”

(15) Because said Judge at said trial erred in his 
charge to the jury in describing to the jury the facts 
of another case, called the Lally case, having no re-
lation to the suit on trial, and stating to the jury what 
purported to be the substance and effect of the opi-
nion of the Court of Errors in the Lally case.

(16) Because said Judge at said trial charged .the 
jury that the opinion in the Lally case amounted to 
this:—“That if that horse and wagon (Lally’s) had 
then run somebody down like Dr. Koonz, and that 
somebody had sued, as I understand that was equi-
valent to a ruling on the part of the Court, that Dr. 
Koonz ought to recover.”

(17) Because said Judge at said trial erred in 
charging the jury that the defendant in error evident-
ly thought himself practically a dead man at the time 
of the accident.

30

40
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