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BRIEF FOR COMPLAINANT-APPELLANT.

General Statement.
The final decree in this, cause is in favor of 

the complainant (case, p. 183). He appeals, 
however, because the decree fails to allow in-
terest on the sum of $50 due on the completion 
o f each, house, and on wages withheld, as the 
Master had done (case, p. 190), and, also because 
the decree should have allowed $100 a house, for 
the first ten houses and interest from the com-
pletion of each, instead of $50 a house. The 
Vice-Chancellor allowed interest only from the 
time of the filing of the bill, on the supposition 
that no. demand had previously been. made, (case, 
p. 182). This deprives the complainant o f 
$1,636.38, made up as follows.:
Master’s, report (case, p. 178) .. . . ........ $1,866.56
Interest from July 15, 1917, to date, of

decree .................... ............... . . . . . . . . .  54.42
Commissions on twa houses not in-

cluded in Master’s report, but al-
lowed by Vice-Chancellor. . . . . . . . . . . .  100.00

Interest on $100. (1 yr. 3 mos. 25
days) to date of decree......................  7.90
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Difference between $100 a house for first 
ten houses (Nos. 41 to 50 inclusive, 
case, pp. 165-166), and $50 a house

Interest from dates of completion to

Amount of decree (after cancellation

Inasmuch as there are cross-appeals (the de-
fendant Balch having appealed from  the whole 
of the decree), the facts will be fully discussed 
in our brief on the main case, and reference 
will be made now to only a few points bearing 
«on the question o f interest.

It is not correct to say that the complainant 
made no demand prior to the filing of the bill. 
When on the stand the first day he was asked 
(case, p. 29):

“ Q Did you ever ask for an accounting?
“ A  I asked him several times if  some-

thing couldn’t be paid -off, and he told me 
I was well enough off the way I was, receiv-
ing wages weekly and money deducted from 
the wages paying interest and taxes.”

And on the second day (case, p. 153):
“ Q As you finished each house you were 

entitled to at least $50?

“ Q Did you ever ask for any credit? 
“ A  I asked young Mr. Balch how we 

stood.
“ Q What was preventing you from de-

manding what was coming to you in 1911, 
1912, and 1913?

payable under decree 500.00

date of decree 257.50

$2,786.38

of mortgage and costs) 1,150.00

Add to decree $1,636.38

“ A  Yes, sir. * * *
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“ A  I  thought when Mr. Batch had the 
money he was going to pay, just the same 
as he did when he paid the $750. When 
he had some money on hand I  supposed of 
course I  was going to get credit on the 
house.’ f

And on re-cross on the first day (case, p. 55):
“ A  I  asked Mr. Batch’s son nearly every 

year about whether there was anything more 
credited to me than on the purchase price, 
and he said ‘ No,’ he said all that was 
credited to me was the $1,250 that had been 
paid.

“ Q What did you do then in regard to 
that?

“ A  I kept— the next year I  asked the 
same question.

“ Q But did you ask the defendant for 
any explanation of why you were not 
credited with the amount to which you were 
entitled for the finishing of these houses?

“ A  Well, I didn’t ask him until the last 
year.

“ Q W hy did you wait until then?
“ A  Well, I  thought I  had enough money 

to pay for it ; that was all. * * * I  thought 
that when the thing was settled up, I  would 
have a little money left over, to fix my 
house up, and have the house free and 
clear. ’ ’

Besides, the defendant’s book negatives any 
idea that $3,000, or any other sum, should ac-
cumulate without interest. The first entry in 
the defendant’s book is a charge to the com-
plainant as follows (case, p. 159):

“ Fred Smith, 1909, July 17, House
and lot, Chestnut Street..............  $4,250”
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And under the same date, on the other side 
of the account, is a credit to Fred Smith, as 
follows (case, p. 159): .

“ 1909, July 17, By. Commission... $ 500”

The defendant’s hooks show that the defend-
ant “ sold”  the premises in question to the com-
plainant for $4,250—not $4,250 and a sum to 
he accumulated in defendant’s hands the interest 
on which should amount to many hundred dol-
lars, which interest should belong to the de-
fendant; for that would be equivalent to selling 
the premises to the complainant (although the 
property was bought with complainant’s own 
funds) for something like $5,128.88. It is evi-
dent that defendant had no right to make this 
or any profit—in fact he had no right to take 
title in his own name at any time. The de-
fendant never paid out a dollar on account of 
the complainant from his own funds, either in 
the two installments of $500 and $750 paid on 
the purchase price, or on account of interest on 
the mortgage, taxes, or anything else. There 
was always a surplus amount in the hands of 
defendant belonging to the complainant.

Moreover, the defendant Balch not only 
charged the complainant interest on the mort-
gage, but interest on other items, such as in-
surance, taxes, jobbing, coal. Interest on other 
items is included in the charge under date of 
“ Dec. 31, 1 yr. int. to 12/31 $165.22,”  and in 
the item “ Dec. 31, 1915, 1 yr. int. to 12/31 
$165.64,”  and again in the items of iHIBUmwrfii 
T 7  —■*■ -iQ/Q-tj “ June 30, 1916, 6
mos. int. $83.32,”  “ Dec. 30, 1916, 6 mos. int. 
$81.29”  (case, p. 160). This is more than the 
interest on the balance due on the mortgage of 
$3,000. That was $75 semi-annually.
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But even if  no demand had been made, the 
situation of the parties was such that a formal 
demand was unnecessary. Balch was trustee for 
the complainant, and in the nature of the 
transaction there was an imperative duty resting 
on the defendant, namely, to account regularly 
to the complainant. That duty cannot be es-
caped by saying that no formal demand was 
made. In equity the call to account was loud, 
and continuous, and the defendant cannot take 
advantage of his own wrongful conduct. He had 
the entire confidence o f the complainant, and the 
defendant would have us believe that he “ treated 
the complainant as a son”  (case, p. 133).

It must be remembered that the agreement 
for commissions was made about a year before 
the complainant’s house was purchased, and that 
the purchase for complainant was an indepen-
dent matter entirely. At the time o f  the pur-
chase a number of houses had been erected. It is 
clear that the complainant was then entitled to 
his commission on each building as completed. A  
year later, when the premises were purchased 
complainant was still entitled to be paid his com-
mission on each house as soon as finished. The 
defendant then came under a special obligation to 
the complainant as his trustee to see that the com-
missions were properly ¡and promptly applied to 
the reduction of the mortgage on complainant’s 
house, the complainant trusting him implicitly. 
The case is barren of any suggestion that $3,000, 
or any other sum should be accumulated in de-
fendant’s hands, without interest, and that then 
the mortgage should be paid off in a lump sum. 
On the contrary, the complainant’s testimony is 
that the commissions as earned were “ to be ap-
plied to the reduction o f the mortgage; that was
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the understanding”  (case, p. 54). And that is 
the common sense of the transaction. The de-
fendant’s duty was to apply the money in his 
hands to the reduction of the mortgage as soon 
as it became due to the complainant.

No obligation rested on the complainant to 
continue working for the defendant until $3,000 
should accumulate in his hands; and no obliga-
tion rested on defendant to employ complainant 
until his commissions should amount to $3,000 
or any other sum. The contract was to pay $50 
on each house and wages. The wages were due 
as earned; so also the commissions.

The Agreement.
The bill of complaint was prepared under trying 

circumstances. The draftsman found the com-
plainant so worried over his case that complain-
ant was on the verge of collapse, and it was with 
difficulty that his story could be pieced together. 
Naturally slow o f  speech, the complainant on 
this occasion had not the poise to tell his story 
thoroughly and connectedly, and the draftsman 
had to do the best he could. When the case 
came on for trial, however, the complainant had 
not been on the stand ten minutes when it was 
made clear that the original agreement was 
for $100 a house, and that the agreement had 
been changed to $50 a house after ten houses had 
been erected. An amendment to the bill was 
made, to conform to the proofs.

That the original agreement was for a com-
mission of $100 on each house is evident when we 
turn to the case, page 27, lines 1 and 24; and 
see case, page 37. It is brought out fully on an
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examination of the witness by the Court (ease, 
page 51):

“ Q Mr. Smith, as I understand it, you 
said you had 'an arrangement with Mr. Batch 
by which, first, you were to share equally in 
the profits from the houses that he built, and 
that later on he told you that instead of that 
he would give you $100 for each house ?

“ A  Yes, sir.
“ Q And still later, he cut that down to 

$50?
“ A  Yes, sir.
“  Q That was about the time, as I  recall it 

that the first ten houses were completed; is 
that so?

“ A  Well—
“ Q That last arrangement?
“ A  They were not all completed, o f 

course; they were standing up— some were 
completed and some were entirely completed.

“ Q We will say that they were in course 
of construction?

“ A  Yes, sir. *
* ‘ Q Did you say anything to him or make 

any protest after the reduction of your in-
terest at the time that he made this re-
duction ?

“ A  I made no protest. I didn’t know 
what I was going to get, first off, you know, 
and he told me to get started, and we started, 
and then after we got started I asked him 
for a written contract, so I would know—

“ Q I remember what you said about that, 
but that was in relation to $100 a house, 
wasn’t it?

“ A  That is what I thought I was going 
to get, first off.

“ Q What made you think you were go- 
mg to get thatf
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“ A  That’s what he told me.
“ Q He told you you were going to get 

$100 a house f  
“ A  Yes.
“ Q When he reduced that to $50 a house, 

as you said, did you make any objections to 
that reduction, or did you say anything to 
him about it?

“ A  When he made the reduction, ‘ well, 
if I am going to get $100 for ten houses, all 
right, ’ and if he wants to make—he says, 
‘ After this, I am not going to give only $50 
bonus besides your wages,’ and he made an 
agreement right there, and of course, we 
worked right on through the whole business.

“ Q Then it is my understanding that 
your contention is that you are entitled to 
$100 apiece for the first ten houses, and 
$50 apiece for the remainder?

“ A  Well, that’s what I thought I was 
going to get, first off.

“ Q I want to know if you thought you 
were going to get that or by virtue of your 
agreement you would receive that?

“ A  Yes, sir; that’s what I thought I was 
going to receive; yes, sir.”

Mr. Charles R. Reeve, who conducted the ne-
gotiations for the sale of the premises, testified 
to a conversation with the defendant, and on 
cross-examination this is the record (case, p. 56): 

“ Q Just say that again.
“ A  He was going to give him $100 on 

each home— sort of agreement— on each home 
he turned out.

“ Q Tell us, as near as you can, the con-
versation.

“ A  Why, the way it started, Fred—he 
was going to get this home for Frecl; he said



Fred couldn’t save the money, and he was go-
ing to start a home for him this way, and he 
was going to give him $100 for each house 
he turned out for him, and he was going to 
credit it in some way with Fred, and give 
him the .house. ’ *

And Mrs. Florence L. Smith, wife of complain-
ant, referring to an interview with Balch, testi-
fies (case, p. 57):

“ Q Where did you live prior to the house 
you are living in now?

“ A  The old house in Ridgewood road, 
Maplewood.

“ Q Did you ever see Mr. Balch there?
“ A  Oh, yes; very often.
“ Q And do you remember any particular 

occasion when he came there?
“ A  I remember when he came there when 

we asked him to do something for us about 
a house, and after Mr. Smith had been there 
about a year with him. Yes, I  remember 
Mr. Balch coming there, and I told Mr. 
Smith that I thought we had better tell him 
what we found in the way of a home, so we 
walked over to where he was, and told him 
about it, and he said that—I believe he said 
there were ten houses, and that after this, he 
could only let us have $50 on a house instead 
of $100 that he promised.”

And on cross examination (case, p. 58):
“ Q Mr. Balch was doing this for the 

purpose of getting you folks so that you 
would own your own home?

“ A  Piaying Mr. Smith, of course, what he 
had earned. Mr. Smith had earned that much 
towards a home.”
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The Law.
In his findings the Master stated that— ‘ so 

far as appears from the testimony, no specific 
date was set for the payment of the commission 
earned by complainant for the construction and 
completion of each house. The implication is, 
therefore, that the payment of $50 became due 
upon the completion of each house.”  In this the 
Master is supported by the authorities. The 
law, under the circumstances o f this case, will 
imply an agreement to pay interest. Such a 
promise inheres in the very nature of the trans-
action. The court, in the case of this trustee, 
will also imply a demand, a constant and in-
creasingly persistent demand, for the payment 
of interest.

In the leading case of Selleck v. French, 1 
Conn., 32, 6 Am. Dec., 185, it was held that an 
implied contract to pay interest arises when 
the parties make no express agreement therefor, 
but from the circumstances the law infers that 
they contracted with reference thereto, and in-
terest may be recovered upon a contract thus 
implied as well as upon an express contract to 
pay it. The court, at p. 187 (6 Am. Dec.) said: 

“ I f one should make advances for the 
benefit and at the request of another, or a 
mechanic should perform some considerable 
piepe of work, as building a house, or a 
farmer should sell the produce of his farm, 
as his wheat, beef, etc., it could not be pre-
sumed that they were to rest on the footing 
of a mutual account on book, but that pay-
ment was to be made when the advance-
ments were closed, the work completed and 
the produce delivered; of course interest 
would be chargeable on such accounts if un-
reasonably delayed, though partial payments
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have been made, and the accounts were un-
settled; for here has been a breach of.con-
tract.”

And at page 188 :
In this case it appears that there were 

not mutual dealings; the advancements were 
all on the part of the plaintiff. It is not de-
nied that the debts were due, and the pay-
ment unreasonably delayed; of course, the 
defendant became liable to pay the interest, 
though the account was not settled, and 
there was no promise or usage to pay it.”

Speaking for this court in the case of Ruck- 
man v. Bergholz, 38 N. J. L., 531, Chancellor 
Runyon said, at page 533 :

Bergholz was entitled to his money as 
soon as it was earned. * * * The general 
rule is that where there is an agreement to 
pay money, but no time is limited for the 
payment, interest is payable from the time 
when the money becomes due,”  citing Sel- 
leck v. French.

In People v. New York, 5 Cow., 331, the 
general principle is stated—“ that, whenever the 
debtor knows precisely what he is to pay, and 
when he is to pay it, he shall be charged with 
interest if he neglects to p ay ;”  and the rule is 
ai down in substantially the same terms in 

Hwtt v. ducks, 1 Am. Dec., 555; and see Swett 
v. Hooper, 62 Maine, 54, to the same effect.

In Rogers v. Colt, 21 N. J. L., 18, the court 
said at page 24: “ No time being limited for 
payment, the debt was payable immediately.”

In Kistler v. Mosser, 140 Pa. St., 367, 21 Atl., 
357, the court held that a contract fixing the 
particular time from which interest is to run
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may be implied from the terms o f the agreement 
o f the parties, or otherwise; and when so es-
tablished the contract will be as effective as if 
it were in express terms.

And in Whitcomb v. Harris, 90 Maine, 206, 38 
Atl., 138, it was held that when the debtor 
knows what he is to pay, and when he is to pay 
it, no demand is necessary to start the rnnning 
of interest from the day the payment should 
be made.

“ The fundamental principle, in regard to a 
trustee, whether executor, or administrator, or 
guardian, or. in case of an ordinary nature, is, 
that he shall derive to himself no gain, benefit 
or advantage by the use of the trust funds.
* * * When a trustee uses the trust money, in 
trade or by loan, he is charged with interest; so, 
if  he mingles it with his own and uses it in com-
mon; so, if he suffers it to be idle when it might 
have been invested.”  This is stated with great 
clearness in Voorhees v. Stoothoff, 11 N. J. L., 
145, and the principle applies here.

In the case in hand it appears that the defend-
ant was constantly borrowing money to finance 
his building operations, having recourse to sec-
ond mortgages, and o f  course the larger the 
sum belonging to the complainant he retained, 
the less he had to borrow from other sources. 
The defendant’s own testimony is that his 
“ money was tied up in second mortgages”  (case, 
p. 123).

Referring to presumption of profit, it is said 
in Simpson v. Feltz, 1 McCord Eq. (S. C.) 213, 
16 Am. Dec., 602:

“ Where one improperly retains the prop-
erty of another, he will be presumed to have



kept it for the purpose of profit to himself, 
and will he charged with interest.’ ’

Other cases hold that interest will likewise 
be allowed where a person fails to promptly ap-
ply money in accordance with his duty, or makes 
use of it for his own profit. Coddington v. 
Idell, 30 N. J. Eq., 540.

Many of the cases state that the general rule 
established by the great weight o f authority is 
that where there is a contract, express or im-
plied to pay money, even though such contract 
be silent as to interest, interest will be allowed 
upon its breach, as damages, and not because 
o f any promise to pay it.

In Ready v. Fallon, 69 Conn., 228, 37 At!., 495, 
it was said that the law allows interest on the 
ground of a contract, express or implied, for its 
payment, or as damages for the detention of 
money, or for the breach o f some contract, or 
the violation of some duty.

In equity the complainant was all the time 
the owner of the premises, and entrusted the 
defendant with sums of money to pay as interest 
on the mortgage, and also as payments on ac-
count of the principal. By taking title in his 
own name the defendant assumed the position 
of trustee, and continued such under the agree-
ment for commissions, and must not be allowed 
to make a profit from the money o f complainant 
in his hands.

Such being the rule where is no fraud, it 
follows that no easier rule can prevail where 
there is wrong-doing, where the trust itself is 
denied, where the agreement is also denied, 
where the trustee has made profit out of the 
money in his hands, and where the complainant 
has been obliged to bring his trustee into court
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and establish the trust and the contract, at 
mnch trouble and expense.

In this case the amount o f  the debt was a 
definite sum for each house constructed, it was 
not only capable of ascertainment, but was ac-
tually ascertained, as appears by the paper pro-
duced by the defendant himself, Exhibit D. 3. 
(case, 161).

The authorities therefore are clear that interest 
must be paid in circumstances like the present, 
especially where, as here, fraud is present, and 
the defendant was in constant default. The de-
fendant cannot be permitted to take advantage 
o f  his own wrong. That, it was fraud to take 
title in his own name is self-evident. The only 
money invested in the premises was the money 
of complainant. Had title been taken in the 
name of complainant, as fair dealing required, 
the question now presented could not have arisen.

The complainant would then have received his 
commission on each and every house as earned, 
and from time to time would have reduced the 
mortgage and finally paid it off. By acting as 
self-constituted trustee, and lulling the complain-
ant to sleep, by denying the trust and also the 
contract, the defendant is chargeable with in-
terest.

In Conclusion.
Defendant Balch is an able and shrewd man of 

business. Complainant is inexperienced in busi-
ness matters, and was helpless in defendant’s 
hands. He was striving to get a home, and the 
defendant pretended to help him get the home in 
question, and is now endeavoring to take from 
complainant the fruit o f  years of toil. But be-
cause complainant was helpless, he should not
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be penalized and the defendant rewarded for 
his faithlessness.

The Master, in the accounting, allowed defend-
ant interest on every dollar advanced to com-
plainant (including interest on taxes, search, in-
surance premiums and cash), as we have pointed 
out. Every dollar so paid out was the money 
of complainant, not one cent of defendant’s own 
money at any time being employed, and the Mas-
ter allowed complainant interest on the various 
sums to which he was entitled from the dates 
when the various sums accrued, and it is inter-
esting to notice in the Master’s report how very 
careful he was not to compound the interest on 
the amounts due complainant, as he might well 
have done, but charged defendant interest only 
at five per cent up to the time the mortgage 
should have been paid off, and thens charged 
the defendant with interest at six per cent to 
the end o f the account without any yearly rests. 
We submit that the Master’s method of stating 
the account is entirely fair, and should not be 
disturbed, except that there should be added 
commissions of $100 on the two houses omitted 
by the Master and allowed by the vice-chancellor; 
and also an additional $500 and $257.50 interest 
thereon to date of decree on the first ten houses. 
The decree so modified, would result in giving 
the complainant an additional sum of $1,636.38, 
making the amount due him at the date of the 
decree $2,786.38, instead of $1,150.

FRA N K  BERGEN,
Of Counsel.

June Term, 1918.
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BRIEF FOR RESPONDENT.

General Statement of the Case.
For many years the defendant Batch was 

' engaged in business in New York, where he had 
evidently accumulated considerable money. He 
was also engaged in building houses in Maple-
wood, Essex County, for sale. The houses were 
erected under contracts with W olfe & Jilson, 
a firm of builders operating in that neighbor-
hood. Smith, the complainant, was employed 
by that firm as foreman (case, p. 36), and evi-
dently was an excellent mechanic. About April 
1, 1907, after W olfe & Jilson had erected a 
number of houses for Balch, he suggested to 
Smith that they could build houses as well as 
anybody else, and the following month Balch 
proposed that if Smith would come with him 
and begin building houses right away he would 
give him half the profit made on each house 
(case, p. 25). Smith told him it would not be 
fair to leave W olfe & Jilson at that time be-
cause they had a number of houses in course of 
construction and he had the handling o f the 
whole thing for them, and informed Balch that 
he would go with him as soon as that work was 
finished. In June of the following year (1908)



Balch told Smith that they must start then, 
and an agreement was made whereby Smith was 
to receive $100 for each house constructed under 
his supervision, and wages (case, p. 27, 11. 1 
and 24; p. 37). W ork was begun at once, and 
ten houses were built pursuant to that agree-
ment. Thereupon Balch, evidently thinking that 
Smith was making too much money, announced 
that thereafter he would give him only $50 for 
each house and his wages (case, p. 27). Smith, 
an easy going man, acquiesced in the new ar-
rangement that Balch proposed.

Balch’s custom was to get ideas for houses 
from little plans or sketches published in the 
Ladies’ Home Journal and similar publications, 
and from small pictures on postal cards of 
houses in other places, modify the design some-
what, have Smith make floor plans worked out 
to a scale, and construct the buildings under 
Smith’s supervision (case, pp. 26, 45, 47). 
Occasionally Balch would build a house to suit 
a prospective purchaser (case, p. 138).

About the time ten houses had been completed, 
Smith thinking that he had a credit with Balch 
of about $1,000, desired to purchase a house for 
himself. This fact came to the knowledge of 
Balch, and Smith and his wife having found a 
house which they thought would be suitable, 
mentioned the matter to Balch, and thereupon 
Balch proceeded to purchase the house for 
$4,250, and made a payment thereon of $500 
(the smallest sum the seller would take; case, 
pp. 63, 108, 114, 115, 116 and 127) out of the 
money he owed Smith, and took title in his own 
name, giving a mortgage for $3,750. Immedi-
ately after the purchase the complainant took 
possession, made valuable improvements, and



has remained in possession ever since. A  little 
less than a year after the purchase $750 was 
paid on the mortgage, also out of money due 
Smith. This left the mortgage $3,000, at which 
amount it stood at the time of the filing of the 
bill.

Under the agreement for commissions 118 
houses were erected. No architect was employed. 
All of Smith’s commissions were retained by 
Balch, and he also retained part of Smith’s 
wages— at first $5 a week, and afterwards $4 
a week— to pay interest on the mortgage, and 
taxes; and when Smith’s commissions and the 
amount of wages withheld were more than suffi-
cient to pay the balance due on the mortgage, 
and Balch had assumed an attitude o f defiance 
of complainant’s rights, this bill was filed for 
a cancellation of the mortgage and a convey-
ance of the premises, and for an accounting.

The agreement for commissions is clearly 
stated in the bill (case, p. 1). The answer (case, 
p. 6), and the answer as amended (case, p. 10) 
undertake to deny the agreement, and also the 
trust; but Vice Chancellor Stevens, to whom the 
cause was referred, had no trouble in reaching 
the conclusion that the answers distinctly admit 
the trust. Referring to such admission the court 
said— “It is just as plain as that two and two are 
four” (case, p. 18). Thereupon the Chancellor 
signed an order which recites that it appears 
from the pleadings that “ The defendant holds 
the premises in trust for the complainant, sub-
ject, however, to an accounting,”  and referred 
the accounting to Mr. Hugh B. Reed (case, p. 
20). Evidence was produced before the master, 
and after hearing counsel fully he made his re-
port (case, p. 162). Among other things the 
report finds:
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“ It is established by the evidence that 
about the month of May, 1909, complainant 
and defendant entered into an arrangement 
whereby in consideration of the services )
rendered and to be rendered by the com-
plainant to defendant, defendant agreed to 
pay the complainant, in addition to his daily 
wages, the sum of $50 for each house 
erected, in the course of erection and to be 
erected for defendant under superintend-
ence of complainant.”  (Case, p. 162.)

“ So far as appears from the testimony, 
no specific date was set for the payment 
of the commission earned by complainant 
for the construction and completion of the 
houses. The implication is, therefore, that 
the payment of $50 became due upon the 
completion of each house.”  (Case, p. 164). »

“ I do, therefore, report that considering 
the complainant as charged with the pur-
chase price of the house and lot on Chestnut 
street purchased for him by defendant and 
held in trust for him as set forth in the 
pleadings in this case, together with all 
charges in connection therewith and moneys 
advanced to him by the defendant, I  find 
that there is due from the defendant to the 
complainant over and above all o f said 
amounts on this day (July 15, 1917) the 
sum of $1,866.56.”  (Case, p. 178.)

To this report exceptions were filed (case, »
pp. 178-181), and the matter again came before 
the vice chancellor, who, after hearing counsel 
orally as well as on briefs, wrote a short opinion 
in which he stated— “ I think the conclusions of 
the master are warranted by the evidence”
(case, p. 182). However, he added commissions 
on two houses that the report omitted, and
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allowed interest from the time suit was brought, 
instead of from the time of the accrual o f the 
various items of credit. The final decree will 
be found on p. 183 of the case.

From this decree both parties appeal, the de-
fendant Balch from the whole and every part 
thereof (case, p. 186). The complainant’s ap-
peal on the question of interest, and allowance 
of $100 a house for the first ten houses, is pre-
sented in a separate brief.

The Facts.
The master’s finding of fact is stated so con-

cisely, that we quote it as follow s:
“ Defendant vigorously denies that any 

agreement to pay a bonus or commission 
to complainant was made, yet the circum-
stances render it prQbable. Prior to the 
employment by defendant of complainant, 
defendant had been building houses through 
W olf & Jilson, complainant’s employers, and 
evidently concluding that it would be less 
expensive to employ complainant directly, 
severed his connection with W olf & Jilson 
and continued his building operations with 
complainant in charge. Defendant had a 
business in New York which occupied most 
of his time, and evidently depended upon* 
complainant for the supervision of the 
buildings while he was away. In addition 
to this, the items of credit of $500 and $750 
were entered by defendant’s son and book-
keeper, in his book of account with com-
plainant, as ‘ commissions.’ Defendant testi-
fied that his son was his confidential man, 
and knew what he, defendant, had in mind. 
Defendant in explaining the $500 and $750
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items claimed that they were gifts to com-
plainant made because of defendant’s deep 
interest in him and of a generous dispo-
sition. The fact that the credit of $500 was 
made July 17, 1909, approximately one year 
after the employment, and the credit of 
$750 on July 30, 1910, taken in connection 
with the further fact that at the date of the 
first credit, nine houses had been completed 
and a tenth one was approximately com-
pleted, and that prior to July 30, 1910, more 
than fifteen additional houses had been com-
pleted, makes it seem probable that these 
were not gifts but payments.”  (Case, p. 
163.)

The complainant is a skilled workman, and 
was of great value to the defendant by reason 
of his practical knowledge of building, but he 
has little initiative where his own interests are 
concerned. He is modest and retiring, and had 
to be spurred on by his wife to seek redress by 
this suit (case, p. 150). His faith in Balch was 
absolute, and it was not until a short time be-
fore the bill was filed that he began to suspect 
that Balch’s word was not, as defendant had 
assured him, “ as good as his bond.”  (Case, p. 
154.)

The master, who had the advantage of seeing 
as well as hearing the witnesses, was evidently 
impressed with the sincerity of the complain-
ant. He gave his testimony in a convincing way, 
and it was apparent that he was strictly observ-
ing the oath he had taken. It is clear from the 
testimony that in May, 1907, before any work 
was undertaken—

“ Balch again said if I would go building 
houses with him right away, he would give
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me half the profit that was made on each 
house.”  (Case, p. 25.)

Complainant would not leave his employers,
I 1 W olf & Jilson, at that time, because he con-

sidered it would be unfair to them, as they had 
a number of houses under construction. (Case, 
p. 25.)

Complainant testifies (case, p. 25) that in June 
of the following year (1908)—

“ Balch again came to me and said that 
we must start at once, so we would have 
some houses built for trade in the fall, and 
show people we are getting houses ready, 
and I told him all right, we had better start 
a cellar; and he said I had better get some 
floor, plans made, so we would know what 

* I we were doing. I did this before and after
working hours, and took measurements at 
that time, that is, before and after working 
for W olf & Jilson, after my day’s work was 
done; and about in the middle of June, I 
think it Was, I got through with W olf & 
Jilson, and then I went with Mr. Balch, and 
we built the first house. * * *

“  And shortly after the first house was 
built, I  think it was in August, I  spoke to 
Mr. Balch about a contract, and Mr. Balch, 
—I asked him if I  couldn’t have a written 
contract, and he said, ‘ Why, Fred,’ he says, 

| ■  ‘ Why, my standing, connections, and being
a prominent member of the church over 
there [indicating the edifice] makes my word 
just as good as my bond;’ and so I  went on 
until it was a—well, anyway, a month or so 
later, I  asked Mr. Balch about getting a 
place for my, wife and family to own in then- 
own right, and he said ‘ I have been thinking
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over a bonus proposition,’ and he said ‘ on
account of my having to take all the risks
and furnishing all the capital, I don ’t think
I can allow more than $100 bonus in ad- |
dition to your wages.’ My wages at that
time was $4.20 a day; and that went on until
I think it was in May, 1909. I again,—well,
in the meanwhile I had been looking around
for a house, and I found this house at 79
Chestnut Street, and I told him about it,
and— let’s see; he— it was one evening he
came up the street, and near where we were
living * * * he came up the street, and he
stood on the street, and my wife and I
were out in the yard, and my wife told him,
informed Mr. Balch, what I had found in
the way of a house, and he asked where it
was, and I told him. He said, ‘ All right; »
go ahead and buy i t ; ’ and he counted the
houses that we had erected at that time,
and he said ‘ ten houses,’ but he said ‘after
this/ he says, ‘I make up my mind to only
allow you $50 a house;’ and we then and
there both agreed to it, and we worked
from that time on that basis, up to the time
I stopped work in September, 1916” (case,
p. 26).

And see particularly the examination by the 
court of this witness, pages 151-155.

No architect was employed to superintend the 1
building of the houses. The complainant prepared 
such plans as were drawn, and he had the super-
intendence of the erection o f the buildings. As 
he is a practical builder it was unnecessary to 
have complete detailed plans. The details were 
largely carried in the complainant’s mind, and 
were worked out practically as the work pro-
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gressed under his immediate supervision. The 
defendant did procure some “ stock”  plans and 
show them to the complainant, and ideas were 
obtained from them, just as ideas were obtained 
from postal cards (case, pp. 26 and 45) and 
from sketches in the Ladies’ Home Journal 
and elsewhere (case, p. 47 ); and at times com-
plainant went on automobile trips with the de-
fendant for the express purpose of picking out 
houses along the way, and when suitable houses 
were found defendant directed complainant to 
draw plans similar in design (case, p. 46). 
The complainant took the place of an architect, 
and at a very small cost to the defendant.

In addition to drawing plans and attending 
to the erection of the houses, complainant kept 
the time of all the workmen in time books, two 
of which were produced and offered in evidence 
(case, p. 48). They show that frequently over 
40 men were on the weekly pay-roll. Complain-
ant often handed the pay envelopes to the in-
dividual workmen and mechanics, except that the 
envelopes for the plumbers, owing to a rule of 
that trade, had to be handed to the plumber fore-
man, and by him given to the ‘ journeymen 
plumbers (case, p. 151). Complainant also kept 
estimate books, extracts from one of which ap-
pear in the testimony (case, pp. 49, 50). He 
also ordered most of the material (case, p. 44).

The complainant’s story is not only inherently 
probable, but is supported by the evidence of 
other witnesses, and by the ledger entries in de-
fendant’s books, made by Edward C. Balch, Jr., 
the confidential bookkeeper of defendant, to 
whom his father had told ‘ ‘ the circumstances 
of the whole thing”  (case, p. 127).
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Complainant’s wife was called, and she nar-
rated what Batch said in her presence. Her 
testimony was not shaken on cross-examination. 
W e quote from p. 57 of the case:

“ Q Where did you live prior to the 
house you are living in now?

A  The old house in Ridgewood road, 
Maplewood.

Q Did you ever see Mr. Batch there?
A  Oh, yes; very often.
Q And do you remember any particular 

occasion when he came there?
A  I remember when he came there when 

we asked him to do something for us about 
a house, and after Mr. Smith had been there 
about a year with him. Yes, I remember 
Mr. Balch coming there, and I told Mr. 
Smith that I  thought we had better tell him 
what we found in the way of a home; so 
we walked over to where he was, and told 
him about it, and he said that— I believe ho 
said there were ten houses, and that after 
this, he could only let us have $50 on a 
house instead of $100 that he promised.”

And on cross-examination (case, p. 58):
“ Q Mr. Balch was doing this for the 

purpose of getting you folks so that you 
would own your own home?

A  Paying Mr. Smith, of course, what he 
had earned. Mr. Smith had earned that 
much towards a home.”

Charles R. Reeve, the agent in the negotia-
tions for the sale of the property, testified to a 
conversation with Balch as follows (case, p. 56):  

‘ ‘ Q Tell us as near as you can the con-
versation?
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A Why, the way it started, Fred—he 
was going to get this house for Fred; he 
said Fred couldn’t save the money, and he 
was going to start a home for him in this 
way, and he was going to give him $100 for 
each house he turned out for him, and he 
was going to credit it in some way with 
Fred, and give him the house.”

Referring to this witness, Batch himself testi-
fied (case, p. 70):

“ I told him I was getting that home for 
Fred. Mr. Reeve told me about how happy 
Fred seemed to be over the transaction ; but 
as far as mentioning any of the details of 
the thing, I never mentioned it to any one.”

That was a convenient denial, hut he over-
looked the fact that he told his confidential book-
keeper “ the circumstances of the whole thing”  
(case, p. 127).

Another corroborating witness is Mr. Andrew 
Renigar (case p. 141). He was in the employ 
of Balch, but was called by the complainant. 
Renigar was a reluctant witness—a very re-
luctant witness. He failed to appear in re-
sponse to a subpoena, as will appear by the 
master’s certificate (case, p. 58), and it was 
necessary to issue a second process for him. 
Yet his testimony shows that Balch had admitted 
his obligation to give complainant “ fifty dollars 
for the houses.”

The defendant, at the time of employing com-
plainant, was a ladies’ tailor, doing business in 
New York, and he carried on that business for 
some time thereafter. He is aggressive and 
self-opinionated—a masterful character. Called 
on his own behalf, he denied the agreement ab-
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solutely; but the more he talked the more he en-
tangled and stultified himself, and the greater 
became the certainty that he knew as much 
about the agreement as the complainant had 
testified to, and in precisely the same way. 
His story is so contradictory and thin that it 
is a marvel that he could have given utterance 
to it.

It was disconcerting to the defendant to have 
the mild-mannered complainant, who had prev-
iously considered defendant’s word “ as good as 
his bond”  (case, p. 26), assert his rights in a 
court of equity. At one time Balch was quite 
overcome by the remembrance of his goodness, 
mercy and charity toward the complainant 
(case, p. 67). But we remember Pecksniff, and 
the tender emotions to which he gave way when 
he recalled his goodness, mercy and charity 
toward Tom Pinch!

Balch assumed a role— that of stoutly deny-
ing all knowledge o f the agreement for commis-
sions. He was entirely unsuited for the part. 
His denials were stout enough, but he became 
loquacious, and stumbled and fell. He affirmed, 
and then denied; denied, and then affirmed. 
Finding that a bare denial was hardly appro-
priate, he indulged in talk, and presently, in 
spite of himself, he found himself on forbidden 
ground, and then essayed to escape; but the 
record holds him fast. On his direct examina-
tion (case, p. 60) after stating that he was 
“ quite well acquainted with Mr. Smith long 
before he was employed by me,”  and that com-
plainant was “ anxious to get a home for his 
family,”  he proceeds:

“ I said, ‘ Fred, don’t worry.’ In fact he 
was very much worried; he does worry over
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small things, let alone great ones like that, 
and I said, ‘ Don’t worry about that, Fred, 
I  will fix something for yon.’ So it was on 
the strength of that that I closed up with 
W olfe and Jilson their last house.”  (Case, 
pp. 60, 61.)

And again (case, p. 61):
“ This house business would pome up 

every once in a while—
“ Q What do you mean by ‘ house busi-

ness ?9
“ A  His home, you know. I said, ‘ Now, 

Fred, if  things go all right this year, why, 
I  am going to give you a little bonus 
towards getting this house; the agreement—  
he was to work as I engage every man that 
is on the job, and I never hired a man in 
my life, only so much per day, and this 
other agreement was only voluntary on my 
part— had nothing to do with any agree-
ment at all. I had never made any agree-
ment in my life—

“ Q You started to give a conversation 
about his home.

“ A  1 told him I  would give him a little 
bonus if I  made out this year— I thought 
I would help him get this home; I was in 
the habit of doing that. I  had helped others 
to get homes.”

A  little farther on (case, p. 63):
“ Q Now, have you told us all o f the 

conversation had with Mr. Smith respect-
ing this alleged agreement for bonus?

“ A  Yes, sir.”  *
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And on page 65:
“ Q You have heard the testimony of 

Mr. and Mrs. Smith respecting the alleged 
conversation with you at their home, or 
near their home, in which you are alleged 
to have stated, or they said you stated that 
from that point on, they would have $50 
per house. Do you remember the occasion 
of talking with Mr. and Mrs. Smith about 
this arrangement?

“ A  I remember talking with Mrs. Smith; 
I remember her leaning out of the window 
when I was out in the yard, because they 
had a very nice little vegetable garden 
there, and Fred occasionally would give me 
a few tomatoes or a boquet that was raised 
on the place there, or something of that 
kind, and Mrs. Smith—and I said, ‘ Well, 
we are getting along very nicely with this, 
and,’ I said, ‘ I am going to give Fred a 
little something extra on this thing, and,’ I 
said, ‘ any house this year that I make, any-
thing on—that there is anything in why, 
I am going to give him $5 0 / There is where 
the fifty-dollar story originated.”

Then thirteen days later—his direct examina-
tion not having been concluded on the first day— 
he returned to the witness stand still intent on 
denying the agreement, but evidently forgetful 
of his previous words. At the bottom of page 
120 of the case we find the following, on cross- 
examination :

“ Q You say you never promised him a 
bonus ?

“ A  No, purely voluntary. I gave him 
these things afterwards. Why, that is all 
there was to it. I would say, ‘ Fred, now
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if this thing turns out all right, why, I will 
give you a little bonus, on this house or 
that house. I  never in my life thought of 
such a thing, because I lost money on some 
of them. For a business man to say, ‘ I  will 
give you fifty dollars on a house, or a hun-
dred dollars’ is perfectly absurd. *  *  *

“ Q On what particular houses did you 
promise him a bonus?

“ A  I  didn’t promise him. On one or 
two houses, I said, ‘ Now, Fred, if I make 
anything, I will give you a little extra.’ I 
have got men that I do the same with to-
day. I tell them I will give them four 
dollars extra that week if they do some-
thing on time. I say, ‘ I will give you an 
extra bonus’—a two and a half gold piece. 
Purely voluntary. I never promise any-
thing.

“ Q So that you do occasionally promise 
a bonus?

“ A  Yes.
“ Q And are you apt to forget that you 

promise that bonus?
“ A  No, sir, I am not.
“ Q Do you remember telling Mrs. Smith 

that you were going to pay Mr. Smith a 
bonus ?

“ A  I told Mrs. Smith if things went 
all right I would give him a little bonus.

“ Q Did you tell her how much it was?
“ A  There was no amount stated at all.”

And as bearing on his great liberality to 
others (case, pp. 128, 129):

“ Q $500, of course, was a considerable 
amount for a man who had been working 
for you for only a year to receive. Did
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you advance that amount to a man that 
had been working longer than a year?

“ A  No, sir; he was the first man.
“ Q He was the first man?
“ A  Yes, sir.
‘ ‘ Q And had you any other men who had 

been working for you approximately the 
same length of time?

“ A They came on later.
“ Q How much later?
“ A We started to take on men about 

two or three weeks later.
“ Q Do you remember whether the men 

— other men that you employed had been 
working for you nearly the same length 
of time that Mr. Smith had? 'Did you make 
any contribution among the men generally, 
or was it only to Mr. Smithf

‘ ‘ A  ONLY MR. SMITH.
“  Q Did you talk to Mr. Smith about that 

$500 that you were going to give him? 
Remember any conversation you had with 
him?

“ A  W e had considerable conversation 
about it. He seemed so delighted to get 
this thing started— a home of his own.

“ Q What did you say to him about the 
gift of $500 to him, if anything?

“ A  I  think I told him at that time I 
would loan it to him, but I am not quite 
clear on it—whether I said I would loan 
it or I would help him get that home. That 
was the first time.

“ Q Did you say you would give that to 
him at that time or later?

“ A I can’t remember.
“ Q You can’t remember whether you 

had a conversation with him about it at all?
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“ A We had a lot of conversation about 
the house, and I told him I would help him.

“ Q Nothing more specific than that. 
You didn’t state that you had given him 
or would give him $500?

“ A  1 told him that I  would give him 
$500 to give to Mr. Lord. I would make 
that first payment.

“ Q A  moment ago you said that you 
were loaning it to him. I want to know 
whether you told him that you were going 
to make him a present of it?

“ A  I  don’ t remember.
* ‘ Q At any time since then have you 

told him?
“ A  Yes, I told him several times since 

that.
“ Q What did you say about it when 

you spoke of it to him?
“ A  I  think I told him that I did pretty 

well that year.
“ Q Remember when that conversation 

took place?
“ A  Around the time that he was look-

ing about at the houses. * * *
“ Q What did you say to him—about 

the gift to him of this $500?
“ A  I can’t just remember the drift of 

what I said.”

We call attention to the master’s examination 
of this witness, beginning on page 126 and run-
ning to page 133.

These are only a few instances of the utter 
unreliability of the testimony of the defendant, 
but they are sufficient to show that he was fully 
cognizant of the agreement.
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In view of these many denials and admissions 
of the defendant it is interesting to turn for a 
moment to his answer to the bill of complaint. 
In paragraph 3 it is stated (case, p. 7 ):

“ That the said purchase was made pur-
suant to an offer made by this defendant to 
give to the complainant some additional 
money in recognition of complainant’s faith-
ful service to defendant, and because of de-
fendant’s interest in complainant’s procur-
ing a home.”

Paragraph 4 of the answer (case, p. 7) : 
“ That besides the $500 so paid, the de-

fendant has also paid the sum of $750 on 
account of the principal of the mortgage 
given at the time of the transfer of said 
premises, which said sum was also paid on 
complainant’s account as a voluntary gift 
and in recognition of the services of com-
plainant, and in order to still further assist 
him to the point of actually owning a home 
of his own.”

Interesting, too, is the attempt in the amended 
answer, filed more than four months later, to 
get rid of the admission that the purchase was 
made pursuant “ to an o f f e r and four months’ 
lapse of time was taken as warrant for the with-
drawal of all reference to “ some additional 
money in recognition of complainant’s faithful 
service to defendant,”  and the like omission, in 
paragraphs 3 and 4 of “ recognition of the ser-
vices of complainant”  (case, p. 11).

In paragraph 8 of the amended answer it is 
stated that “ an account has been kept with 
complainant on the books of defendant, which 
defendant is willing to produce at such time 
as this court may require”  (case, p. 12); and
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paragraph 9, on the same page, admits—“ that 
defendant holds the title to said premises to 
secure the payment of the amount due from 
complainant, and that upon receipt of the said 
sum he is willing to transfer said premises to 
complainant,”  although in the middle of para-
graph 3 of the amended answer “he denies that 
he has held said premises in trust for complain-
ant’ ’ (case, p. 11).

We come now to the two ledgers produced by 
the defendant covering the period in question 
(case, p. 72). They were kept by his son, his 
confidential bookkeeper, who, as we have seen, 
was told “ the circumstances of the whole thing”  
(case, p. 127), and to whom defendant would 
“ just dictate the things”  (case, p. 114 bottom, 
p. 115 top). The ledgers speak for themselves 
and are of more value in corroborating the com-
plainant than a host of witnesses. A  number 
of the items have been written over, a balance 
is carried into the second ledger falsely (case, 
p. 79), a correction of such false balance is made 
two and a half years later, as appears by the 
ledger itself, but no correction is made of the 
interest on the false balance (case, pp. 80, 105). 
But there is the account, just as the defendant 
cared to present it to the court, and the very 
first entries carry their own refutation of his 
denial of the agreement. The first entries on 
the ledger are charges against the complainant, 
as follows (case, p. 159— Exhibit D. 1 ):

“ 1909
July 17 House & Lot, Chestnut

Street .......................... $4,250.00
Insurance, 3 years.......................  18.75
Taxes, 1909 .................    44.29
Headley search . . . . . . . .  68.20”
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and the very first entry on the other side is a 
credit on the same date in favor of the com-
plainant, as follows:

‘ 11909
July 17 By Commission ............$500.00”

What is the significance of this credit of 
“ July 17, 1909, By Commission, $500” ? Com-
mission on what? According to the dictionaries 
a “ commission”  is the percentage or allowance 
made to a factor or agent for transacting busi-
ness for another; and according to the confi-
dential bookkeeper who made the entries “ it 
is remuneration paid to somebody for what they 
have done; something earned”  (case, p. 102). 
Balch would have us believe that this was an 
absolutely free gift. It is a record of a part 
payment on account of money earned as com-
missions. As a matter of fact the commissions 
then earned were $900, at $100 a house. Up to 
that time ten houses had been erected, but one 
was not completed (case, pp. 115, 116, 152). 
There was a charge for search fee, insurance 
and taxes of $131.24, making, with $500, a total 
of $631.24. The entry of $500, therefore— or 
$631.24, to be strictly accurate—was not a state-
ment of all the commissions earned up to that 
time, but was, as Balch testifies “the lowest Mr. 
Lord, the owner of the house, would take”  (case, 
p. 63); “ at that time $500 was the lowest that 
Mr. Lord would take, so I gave him the $500”  
(case, p. 108); “ to start the thing he needed 
$500”  (case, p. 114); “ I was to give him $500, 
and he was to pay for it through m e; I went his 
security for it” (case, p. 115); “they wouldn’t 
take any less than $500” (case, pp. 116 and 
127). Balch was not parting with any more 
money than was absolutely needed at the time,
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because, as he says, “my money was tied up 
in second mortgages” (case, p. 123).

The entries also demonstrate that it was a 
fraud for defendant to take title in his own 
name, as the amount paid on account of the 
purchase price was complainant’s own money. 
Smith, however, had implicit faith in Balch,— 
“ I thought as much of him as I did of my own 
father—nearly as much”  (case, p. 40); “ I had 
implicit faith in Balch, and I left it to him”  
(case, p. 39); “ I had all confidence in Mr. 
Balch”  (case, p. 39).

And a little more than eleven months later 
another credit in favor of complainant appears 
on the ledger account:

“ 1910
June 30 By Commission, check

to Lord .............. . . . .  . .$750.00”

Again, what does this second entry of “  Com-
mission”  mean? It records another part pay-
ment of money earned as commissions. It is 
not a statement of all the commissions earned 
to that time, but only of the amount of money 
that had to be paid, for, as we have seen, Balch’s 
money was “ tied up in second mortgages.”  He 
testifies— “ that, you see, I  had to pay; I was 
obligated to pay that under the agreement—that 
at the end of the year I would have to pay $750 
more; and in order to do that I  was able to 
get a note at five per cent, in place of six, and I 
thought that would cost that much, and I agreed 
to assume that”  (case, p. 108); “ why, of course, 
as I said, I obligated myself for the $750. I 
met at the time it was due”  (case, p. 66).

Another gift says the defendant!
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Who, „or what, instigated the defendant to fail 
to give further credits on the ledger, is known 
accurately only to the defendant himself. But 
probably the fact is that he became convinced 
that Smith was too “ slow”  to challenge him 
and demand his rights, and the temptation to 
which he yielded is suggested by defendant’s 
counsel in an illuminating paragraph in the 
brief he presented to the master and served on 
the complainant:

“  Smith is slow, given to taking many 
things for granted; given to assuming that 
one favor entitled him to another; given to 
* imagining’ that he was to receive some-
thing more because he had already received 
something. He is hired by Balch; generous, 
given to a desire to help out when he can. 
Balch and Smith get on well together. 
Smith thinks a great deal of Balch, and 
Balch does a great deal for Smith. Balch 
proposes that for the year which had been 
successful he would allow Smith a sum on 
account of the houses erected. Smith and 
his wife desire a home; they appeal to 
Balch for help, and after Balch consents 
to help the home is purchased and Balch 
pays the necessary cash and gives the 
mortgage, opening an account upon his 
books, at once charging the house to Smith 
and giving him credit for the amount paid. 
Nothing is said about any agreement, and 
an installment is paid on account of the 
mortgage. The house is carried at Smith’s 
expense and with his knowledge. Other 
favors are shown him, and he is contented, 
awaiting the day when the generosity of 
Mr. Batch would again lead him to help 
out with another payment on account of
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this house. He assumed that there would, 
be another time when defendant’s good 
heart would go still further when another 
payment might be expected, when the de-
duction from the wages would be still less. 
But that time did not gome. Years went 
by and still the deductions from the wages. 
Complainant had been contented and be-
lieved that defendant had been good to him. 
He was willing to await the time when 
defendant, out of his abundance, would 
agai/n make him the object of his beneficence. 
He seems, up to this point, not to have 
fallen quickly a victim to ‘ the most popular 
sin in the world,’ the sin of ingratitude.”

Balch in his answer states that he “ has known 
complainant intimately for a number of years 
and has always been interested in complainant 
and his family, and anxious to encourage in 
complainant habits o f thrift and frugality, and 
has endeavored to show unusual consideration 
to complainant,”  and yet he so managed his 
ledger account (a truer witness to “ defendant’s 
good heart”  than any eulogy by his counsel) 
as to actually bring the complainant in debt on 
January 2nd, 1917, to the extent of $3,332.42 
(case, p. 160), a sum greater than the complain-
ant was indebted to defendant, according to de-
fendant’s own books, on June 30th, 1910, six and 
a half years earlier.

In an effort to discredit the complainant the 
defendant called a number of witnesses, all of 
whom were in his employ, to belittle the services 
of complainant. It is sufficient to say of these 
witnesses that they thought more of their jobs 
than of the truth. But here again, on this side
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issue, the complainant on rebuttal successfully 
defended himself by introducing a number of 
witnesses, none of whom were in the employ 
of defendant.

[Note. There is a mis-report on page 155, line 5, of 
the case. The answer as made was: “I asked Mr.
Balch last summer about it, and he said he thought 
I was well enough off as I was.” See case, p. 29, 1. 30.

On the same page, line 1, the words “why I have no 
more work” is also a stenographic slip. Counsel do not 
recall the words of the witness, but the fact is that com-
plainant continued at work for defendant until September 
16, 1916, a little more than six weeks after the filing of 
the bill. This is also the date to which defendant made 
up his list of houses, exhibits D. 3 and D. 4, case, p. 161, 
and it is also the date of the last item of credit he has 
given the complainant on the ledger account; case,.p. 160.]

The Law.
The defendant pleads the statute of frauds 

and seeks the aid of every technical defense. This, 
however, is not the kind of a case where such 
defenses should, have any unnecessary weight. 
The statute of frauds is intended to prevent 
rather than facilitate fraud. Maddox v. Rowe, 
23 Ga., 431; 68 Am. Dec., 535; Morrill v. Cooper, 
65 Barb., 519; Levy  v. Brush, 45 N. Y., 589; 
Bitter v. Jones, 28 Hun, 494. “ The rule in 
equity always has been that the statute is not 
allowed as a protection o f fraud, or as a means 
of seducing the unwary into false confidence, 
whereby their intentions are thwarted or their 
interests betrayed.”  Jenkins v. Eldiredge, 3 
Story, 290.
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I.

Resulting and Constructive Trusts.
For the purpose of this case it seems unneces-

sary to spend much time in the examination of 
the reasoning of judges and text-writers on the 
subject of trusts, when the question here in-
volved has been settled in New Jersey by the 
decision o f this court in the case of Rogers v. 
Genung, 76 Eq., 306; and again by this court 
in Harrop v. Cole, 86 Eq., 250, in unanimously 
affirming the conclusions o f Vice Chancellor 
Stevenson, whose opinion is reported in 85 
Eq., 32.

In Rogers v. Genung this court said (76 Eq., 
at p. 312):

“ The general rule is that he who under-
takes to act for another in any matter of 
trust or confidence shall not in the same 
matter act for himself against the interest 
of one relying upon his integrity. Gardner 
v. Ogden, 22 N. Y., 327, and cases there 
cited. Davoue v. Fanning, 2 Johps. Ch., 
260. ‘ So if an agent employed to purchase 
for another, purchases for himself, he will 
be considered as the trustee o f his em-
ployer.’ Story Eq. Jur., § 316.

“ As was said by Vice-Chancellor Dodd, 
in Wright v. Smith, 23 Eq., 106: ‘ The rule 
extends to all cases in which confidence has 
been reposed, and applies as strongly to 
those who have gratuitously or officiously 
undertaken the management of another’s 
property, as to those who are engaged for 
the purpose and paid for it. ’ * * * In 
holding the defendant to an accounting the 
vice chancellor said that the fact that Smith
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was not formally constituted an agent with 
authority to bind the complainant, or that 
his agreement to act for him was not formal-
ly made, ‘ are points which, if true, are of 
no sort of importance, nor is it important 
that no agreement was made to compensate 
him for his services. It is sufficient that 
he accepted and held a situation o f trust in 
reference to procuring the lands. Every 
man has a trust to whom a business is com-
mitted by another. Every man is a trustee 
whose office is to advise or to operate, not 
for himself, hut for others. ’ ”

And at p. 315 this court said:
“ The defendants also insist that if it 

he true that the transaction was carried 
out for the express purpose of defrauding 
the complainant, still he is without remedy, 
because the trust, not being declared in 
writing, is subject to the statute of frauds. 
But the statute does not apply where the 
‘ trust or confidence shall or may arise or 
result by implication or construction of 
law*’ No trust was created in this case by 
any agreement of the parties; it arose by 
implication or construction of law out of 
the confidential relations of the parties. 
Genung was not authorized to buy and hold 
in trust; his duty was to aid his principal 
in purchasing, and having been engaged to 
do this, he cannot, by any fraudulent act, 
during the period of his engagement, thwart 
his principal by making it impossible for 
him to accomplish his purpose, and if in 
carrying out such disloyal intent he makes 
a contract of purchase in his own name, 
it is the contract of his principal.”
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In Harr op v. Cole, 86. Eq., at p. 250, this court 
said:

“ The right of the complainants was rested 
upon the allegation that they had employed 
Cole as their agent to purchase the property, 
that he had accepted the employment, and 
then fraudulently took title in his own name, 
paying the purchase price out of his own 
funds.

“ The learned vice-chancellor, before 
whom the case was tried, found from the 
evidence before him that the averment o f 
the bill with relation to the agency was true 
in fact; and that a constructive trust had 
been created, by force of which Cole after 
the purchase of the property held it for the 
benefit of the complainant, and that the lat-
ter was entitled to have the trust executed, 
and a conveyance made in accordance with 
the prayer of the bill, upon repayment to 
Cole of the purchase price; and that this 
was so, notwithstanding the fact that the 
employment of Cole was not in writing. In 
reaching this conclusion the learned vice- 
chancellor followed the decision of this court 
in the case of Rogers v. Gemmg, 76 Eq., 
306. * * * W e  concur in the conclusion of 
the vice-chancellor that the present case is 
controlled by Rogers v. Gemmg, and conclude 
that for that reason the decree appealed 
from should be affirmed.”

In the Harrop case the learned vice-chancellor 
said (85 Eq., 32, at p. 33):

“ A  trust which is more correctly classi-
fiable as a constructive trust (1 Pom. Eq., 
§ 155; 1 Perry Trusts, § 166) than as a 
resulting trust (1 Perry Trusts, § 135), is
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established by proof of the betrayal of con-
fidence, of the violation of duties arising out 
of a fiduciary relation. The fiduciary rela-
tion may be established in a large number 
of ways. It is a mere accident that in this 
particular case, and in large numbers of 
others, the fiduciary relation grows out of 
a verbal promise. As the authorities 
abundantly show, equity will not tolerate 
the betrayal of confidence, and it makes no 
difference how this confidence has been ob-
tained.

“ When one man assumes to act for an-
other, as.the representative of another, he 
necessarily establishes a fiduciary relation 
between himself and the other person who 
stands as his principal. This is in the very 
nature of the transaction, because the agent 
undertakes to act not for his own benefit 
but for the benefit of his principal, and his 
principal stays out of his own business and 
confides in the agent to attend to this busi-
ness for him. It is the assumption by the 
agent of his representative status and the 
confidence necessarily reposed in him by the 
principal which creates the agent’s peculiar 
liabilities and casts special limitations and 
obligations upon him. The agency may be 
established by a written contract or a verbal 
contract, or no contract whatever, the as-
sumption and confidence involving a purely 
gratuitous service for which the agent is 
to receive no compensation in any form. 
In a large class of cases analogous to the 
one in hand, equity intervenes where a 
fiduciary relation is found to exist between 
contracting parties, and sets aside or modi-
fies the most solemn contracts, and for the 
purpose admits parol evidence.”
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And what has been said in these cases is in 
line with the earlier decisions.

In Krauth v. Thiele, 45 Eq., 407, Chancellor 
McGill quoted with approval the following re-
mark o f Mr. Justice Depue in Cutler v. Tuttle, 
19 Eq., 549, 558:

“ It is a settled principle that where one 
person purchases property for a stranger 
and the purchase money is paid by the 
stranger or out of his funds, although the 
title is taken in the name of the person 
making the purchase, a trust results, and the 
land is held in trust for the party whose 
money is paid. This trust arises without 
any declaration in writing, for it is express-
ly excepted by the statute of frauds from the 
operation of the statute, and the facts neces-
sary to constitute such trust may be proved 
by parol evidence. * ’

In Baker v. Baker, 75 Eq., 308, Vice-Chancellor 
Emery said that a resulting trust “ arises from 
this original contribution of the purchase money. 
Such resulting trust as between the grantee and 
a third person, arises by implication and opera-
tion of law, and is expressly excepted from the 
operation of the statute requiring written evi-
dence of a trust.”

Where an agent to purchase or sell or to carry 
on negotiations between purchaser and seller, 
takes legal title to the property in violation of 
his fiduciary duty, equity will treat him as a 
trustee for his principal. This principle is 
stated very clearly by Pomeroy, with many cita-
tions; 2 Pom. Eq., § 959; Dodd v. Wakenum, 
26 Eq., 484, 487; Thalman v. Canon, 24 Eq., 
127-131.
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That principle applies to all kinds of trust 
relations, and was cited by this court in Mar-
shall v. Carson, 38 Eq., 250, 254, as follows:

“ The rule of equity which prohibits pur-
chases by parties placed in a situation of 
trust or confidence with reference to the 
subject of purchase, is not confined to trus-
tees or others who hold the legal title to 
property to be sold; nor is it confined to 
a particular class of persons, such as guar-
dians, trustees, or solicitors. But it is a 
rule that applies universally to all who come 
within its principle, which principle is, that 
no party can be permitted to purchase an 
interest in property and hold it for his own 
benefit, where he has a duty to perform in 
relation to such property which is incon-
sistent with the character o f a purchaser 
on his own account and for his individual 
use. ’ '

In Johnson v. Hayward, 103 N. W., 1058, 
the court said:

“ When one employed to act as agent for 
another in the purchase o f real estate, be-
comes the purchaser himself, he will be 
considered in equity as holding the property 
in trust for his principal, although he .pur-
chased with his own money.”

Constructive trusts of this character do not 
require written evidence. Perry on Trusts, 
§ 137; Johnson v. Hayward, 103 N. W., 1058.
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II.
Statute of Limitations.

The statute does not apply to trusts which 
fall within the proper, peculiar and exclusive 
jurisdiction of courts of equity. It was so held 
in Buckingham v. Ludlum, 37 Eq., 137, decided 
in 1883 by Vice-Chancellor Van Fleet. He cites 
a case in which the judge delivering the opinion 
said:

“ W e are of opinion that the statute of 
limitations has no application here. This 
was a direct and continuing trust, and was 
exclusively cognizable in a court of equity. 
*  *  *  Such a trust is not touched or af-
fected by the statute of limitations.”

To the same effect are the cases of Williams 
v. M cKay, 40 Eq., 189; Williams v. Reilly, 41 
Eq., 137; Rusting v. Rusling, 42 Eq., 594, and 
Dyer v. Waters, 46 Eq., 484.

In Lincoln v. Judd, 49 Eq., 387, Chancellor 
McGill said:

“ Courts of equity ordinarily act in 
obedience and in analogy to the statute of 
limitations, but they will not allow the 
bar of that statute to prevail where it would 
further manifest injustice; hence it is a 
well-settled rule in equity that in cases of 
fraud the time limited within which the 
action must be brought will not commence 
to run until the discovery of the fraud, or 
until the complainant was in a situation 
where, by the exercise of reasonable dili-
gence, he would have discovered the fraud.”

In the present case the complainant brought 
suit just as soon as he satisfied himself of the
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fraudulent intention of his trustee. Batch, how-
ever, kept the book account, and absolutely 
failed to notify the complainant of the state of 
the account. No laches can be imputed to the 
complainant.

In paragraph 8 of the amended answer (case, 
p. 12) the defendant expressed his willingness 
to produce his account kept with complainant 
showing an alleged indebtedness to defendant of 
$3,251.85 up to June 30, 1916, and on the trial 
offered his books in evidence to show such 
indebtedness (Exhibits D. 1 and D. 2; case, pp. 
159, 160). The first item on each side is July 
17, 1909, and the last item on the debit side is 
Dec. 30, 1916, five months after the filing of the 
bill. There are numerous items each year on 
both sides of the account, and of course the 
statute of limitations could not apply to any of 
these items. Moreover, defendant could not give 
in evidence stale demands on his part, and insist 
upon their being allowed, and at the same time 
set up the statute of limitations against similar 
demands on the part of the complainant, where 
the claims on both sides are matters of book 
account. Gulick ads. Princeton Turnpike, 14 
N. J. L., 545.

On page 15 of his brief, counsel for Balch 
makes an astonishing statement as to “ the unex-
plained delay of complainant in presenting his 
claim under the contract sued on,”  and also does 
some figuring by which he seeks to eliminate 
twenty-five houses, plus three for good measure, 
on the idea that twenty-eight of the houses are 
barred by the statute, entirely unmindful of the 
fact that Balch became trustee for complainant 
not only with respect to the purchase of the 
property in question, but also, necessarily, trustee
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for complainant with respect to the application 
of the funds in his hands earned as commis-
sions, and also unmindful of the fact that it 
was the trustee’s duty to apply such funds 
promptly to the reduction of the mortgage. 
The matter of accounting in a court of equity 
is an integral part of complainant’s relief 
against his trustee; and, as was said in Lincoln 
v. Judd, 49 Eq., 387, “ it is a well-settled rule 
in equity that in cases of fraud the time limited 
within which the action must be brought will 
not commence to run until the discovery of the 
fraud,” and by Vice Chancellor Van Fleet in 
Buckingham v. Ludlum, 37 Eq., 137: “This was 
a direct and continuing trust, and was exclusively 
cognizable in a court of equity. Such a trust 
is not touched or affected by the statute of 
limitations.”

It abundantly appears in the case that com-
plainant brought suit as soon as he satisfied 
himself that Balch intended to defraud him. As 
we have seen, his confidence in Balch was abso-
lute, and he considered his word “ as good as 
his bond, ’ ’ ' and could not bring himself to be-
lieve otherwise until circumstances compelled 
him.

As a matter of fact, no portion of complain-
ant’s claim is barred by the statute. After 
crediting the complainant with $500 and $750 
on account of commissions, as shown by the 
ledger of defendant, the whole of the balance 
of his claim is strictly within six years of the 
time of filing the bill.

Pomeroy’s Eq. Jur., § 1047: “ By the well- 
settled doctrines of equity, a constructive trust 
arises whenever one party has obtained money 
which does not equitably belong to him, and 
which he cannot in good conscience retain or
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withhold from another who is beneficially en-
titled to i t ; as, for example, when money has 
been acquired through a breach of trust, or 
violation of fiduciary duty, and the like.”

Pomeroy, § 917: “ N-o lapse of time, no delay in 
bringing a suit, however long, will defeat the 
remedy, provided the injured party was, during 
all this interval, ignorant of the fraud. The 
duty to commence proceedings can arise only 
upon his discovery of the fraud; and the pos-
sible effect of his laches will begin to operate 
only from that time.”

In this case the fraudulent conduct of Balch 
takes the case out of the statute of limitations 
in any event.

III.
Agreement Not Within the Statute.

The defendant contends that the oral agree-
ment is within paragraph 5 of the statute of 
frauds which reads:

“ No action shall be brought * * * (5) 
upon any agreement not to be performed 
within one year from the making thereof; 
unless the agreement, upon which such ac-
tion shall be brought, or some memorandum 
or note thereof, shall be in writing, and 
signed by the party to be charged there-
with,”  &c. (Comp. Stat., p. 2610.)

The paragraph, however, does not apply to 
this case. The clause as to agreements not to 
be performed within one year applies only to 
cases where neither party is to perform within 
a year. Berry  v. B or emus, 30 N. J. L., 399, 
403; King  v. King, 9 Eq., 44. The agreement 
was not one not to be performed within one
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year from the making thereof. The employment 
could have terminated with the erection of one 
house, or after the completion of any number 
of houses.

In Kiene v. Shaeffling, 33 Neb., 21, 23; 49 N. 
W., 773, it was said:

“ In the case at bar, so far as appears, 
the employment was from month to month, 
and the contract could have been terminated 
at the expiration of any month. The fact 
that the defendant continued in the plain-
tiff ’s employment for three years and a half 
does not, of itself, make the contract one 
for more than a year. The contract could 
have been performed within a year, and is 
not void.”  (49 N. W. at p. 774.)

Warren Chemical & Mfg. Co. v. Holbrook, 
118 N. Y., 586; 16 Am. St. Rep., 788; 23 N. E., 
908:

“ While it is true, as insisted by the ap-
pellant, that it. was not provided by the 
terms of the contract that it should be 
performed within one year from its making, 
neither was it provided that it should not 
be performed within such period. Nothing 
whatever was said as to time. Now, the 
statute does not include an agreement which 

# is simply not likely to be performed, nor 
yet one which is simply not expected to be 
performed within the space o f  a year. 
Neither does it include an agreement which, 
fairly and reasonably interpreted, admits 
o f a valid execution within that time, al-
though it may not be probable that it will 
be. Kent v. Kent, 62 N. Y., 560. The 
statute, as interpreted by the courts, there-
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there is: nothing in its terms inconsistent 
with complete performance within a year.”

And see Walker v. Johnson, 96 U. S., 424; 
Somerhy v. Buntin, 118 Mass., 279; 19 Am. Rep., 
459; Kent v. Kent, 62 N. Y., 560; 20 Am. Rep., 
502; Hinkle v. Fisher, 104 Ind., 84; 3 N. E., 624. 
The point is covered so well in Devalinger v. 
Maxwell, 54 Atl., 684, that we quote: •

“ W e think the court, in its charge to the 
jury, stated the law very clearly and accu-
rately as follow s: The statute of frauds 
applies to agreements which, according to 
the intent and express understanding of the 
parties at the time of the making thereof, 
cannot possibly be performed within the 
space of one year thereafter. I f the per-
formance of the agreement within one year 
from the time of the making thereof be 
distinctly contrary to and inconsistent with 
the intent of the parties at the time of 
entering into the same, then such an agree-
ment must be evidenced by writing as re-
quired by the statute; else a recovery there-
on cannot be had. But while it is true that, 
when it is clearly the intention of the parties 
that an agreement shall not be performed 
within a year, it must be reduced to writing, 
or some memorandum or note thereof must 
be made and signed by the party to* be 
charged therewith, yet it is equally true that 
the statute does not extend to an agreement 
which may by any possibility be performed 
within a year, in accordance with the un-
derstanding and intention of the parties at 
the time when the agreement was entered 
into. And if  the specific time of perform-
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ance be not determined upon at the time 
of the making of the contract, yet, if by any 
possibility it may be performed within a 
year, the statute does not apply, and such 
an agreement need not be in writing.”

Page, in his work on Contracts, secs. 668, 674, 
675, cites many authorities for the following:

“ Applying this rule to the adjudicated 
cases we find that this clause of the statute 
has received a very narrow construction, 
the courts almost without exception aiming to 
exclude from its application as many classes 
of cases as possible. To have this clause of the 
statute apply, the contract must be one that 
by its very terms shows that it was not to 
be completed within the year. * * * I f  the 
contract is one which by its terms may be 
performed within the year or may be per-
formed after the year, according to circum-
stances, it is not within this clause. An 
indefinite term o f employment which lasts 
three and a half years is not within the 
statute. * * * Contracts for the perform-
ance of which no time is fixed, and which 
from their subject matter admit of per-
formance within the year, are not within 
this clause of the statute, even if it is 
probable that the contract will be performed 
after the year. * * * A  contract of em-
ployment to last as long as the employee 
does faithful and honest work, or as long 
as his services are satisfactory, or as long 
as both parties are mutually satisfied, or 
as long as the employee wishes to work, 
or as long as the employer continues in 
business, is not within the statute.”
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In this case Batch could have had no idea 
how many houses would be erected. The build-
ing of houses was a development, dependent on 
the demand and many other considerations. The 
venture might have proven a failure from the 
start. The contract was merely a commission 
for each house. It was as though Balch had 
said-to an architect: “ Now, I am going to build 
a house, and if that turns out to be profitable,
I shall be disposed to build others. Therefore, 
give me your lowest figure for drawing plans 
and supervising.”  Had the architect given him 
a reduced figure, and a number of houses been 
constructed, the work extending beyond a year, 
could it be argued that such an arrangement 
was within the statute? Besides, the architect 
would have been entitled to his commission on 
the completion of each house.

Moreover, the contract has been completely 
performed, and the court would afford relief on 
the ground that it would work a fraud upon the 
one who, induced by the agreement, has in good 
faith so performed it as to have irretrievably 
changed his situation, and would not permit the 
other party to refuse fulfillment on his part* and 
take advantage of his own fraud. It is unneces-
sary to cite authorities on this fundamental 
proposition.

By no possibility could the agreement have 
related, as counsel for Balch argues, to the 
time when the premises in question should be 
completely paid for. The agreement was that 
the defendant should pay complainant so much 
for each house he superintended, and wages. 
The purchase of the premises was a later and 
unrelated matter. It occurred a year after the
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agreement. The moment the house was pur-
chased, as was the case at all times previous 
thereto, the defendant could have dismissed com-
plainant, and, on the other hand, complainant 
could have quit the work. The wages were due 
as earned; so also the commission. From the 
moment of its purchase the house was complain-
ant’s, and never ceased so to be. The only 
money paid when the deed was passed was 
$500̂  and this was a portion of the money in 
defendant’s hands belonging to complainant for 
commissions; and when a year later $750 was 
paid on account o f the mortgage, it was with 
a portion of the money of complainant then in 
defendant’s hands due for commissions.

It was wrong for defendant to take title in 
his own name, and to give his own mortgage. 
It was wrong for Bal-ch not to credit complainant 
with commissions every time a house was com-
pleted; and it was wrong not to reduce the 
mortgage, at least once a year, by applying the 
money belonging to complainant in defendant’s 
hands. Defendant cannot take advantage of his 
wrong-doing, for, as we have seen, “ the statute 
is not allowed as a protection of fraud, or as a 
means of seducing the unwary into false confi-
dence, whereby their intentions are thwarted or 
their interest betrayed; ’ ’ and, as this court said 
in the Rogers case, “ he cannot, by any fraudulent 
act, thwart his principal by making it impossible 
for him to accomplish.his purpose.”

It is respectfully submitted that the final de-
cree should be reformed in accordance with the 
cross-appeal of the complainant, which is the 
subject of a separate brief on his behalf.

FRANK BERGEN,
Of Counsel.
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This is an appeal from a decree of the Chancel-
lor adjudging that the premises described in the 
bill of complaint are held in trust by defendant 
for complainant; directing defendant to convey 
the same to complainant free of encumbrance and 
also to pay to complainant the sum of $1150 with 
interest from January 10, 1918 (p. 183).

Upon the pleadings the Vice-Chancellor con-
cluded that the defendant held the premises in 
trust for complainant (p. 16, &c.) and referred the 
matter to a Special Master to take an account be-
tween the parties (p. 20). The Master decided 
that the sum of $1866.56 was due complainant 
from defendant after crediting defendant with all 
amounts due to him from complainant (pp. 162- 
178).

In June, 1908, complainant was employed by 
defendant as carpenter’s foreman at $4.20 per 
day, in connection with the erection of certain 
houses by defendant in Maplewood, N. J., which 
employment continued until September, 1916, 
after this suit was brought. In June, 1909, de-
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fendant purchased the premises described in the 
bill, taking title thereto in his own name, paying 
$500 as a part of the consideration and giving a 
purchase money mortgage for $3750 under the 
terms of which $750.00 was due in one year, which 
sum was paid by defendant when due. Complain-
ant took possession of the premises and has oc-
cupied same since that time. When the prop-
erty .was purchased, defendant began to deduct 
from complainant’s wages, a sum sufficient to en-
able defendant to pay the taxes, insurance pre-
miums and interest and continued to do this dur-
ing the entire period o f employment (p. 65,1. 34).

Complainant claims that defendant promised to 
pay him $50 for each house erected and that the 
payments were to be credited on account of the. 
amount due on this house (pp. 27, 37, 1. 38, &c.; 
p. 39,1. 30, &e.; p. 54,1. 15). Defendant says that 
he told both complainant and his wife that he in-
tended to give complainant $50 on every house in 
which there was a profit the first year (pp. 
65-121), but he denies that he ever made a gen-
eral agreement with complainant for a bonus ex-
tending indefinitely into the future. He says that 
the premises in question were purchased for com-
plainant and that the payment of $500 made 
thereon was given to complainant to assist him in 
procuring a home (p. 116), and that the pay-
ment of $750 was credited to complainant upon 
his books when the installment became due upon 
the mortgage (p. 66). That such payments were 
not made on account of an agreement to pay a 
bonus on every house erected (pp. 66-121).

From the time when the premises were pur-
chased (June, 1908,) complainant did not speak 
to defendant about any payments or credits to 
which he was entitled until just prior to the bring-
ing of this suit (p. 28, 1. 40; p. 55, 1. 17).
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Defendant kept an account with complainant 
upon his books which were offered in evidence 
(Ex. D. 1, D. 2, pp. 159-160) upon which com-
plainant was debited with the cost of the house 
and all sums expended in connection therewith as 
well as interest on the unpaid balance. Prom 
June, 1908, to September, 1916, defendant erected 
116 houses.

Upon the evidence the Master found:
(1) That an arrangement for the payment of 

$50 for each house erected was made between the 
parties in May, 1909.

(2) That no specific date was set for the pay-
ment of the commission earned and that the pay-
ment of $50 therefore became due upon the com-
pletion of each house.

(3) That a balance of $1866.50 was due from 
defendant to complainant (pp. 162-178).

The learned Vice-Chancellor confirmed this re-
port with the exception of the allowance of inter-
est and the decree was entered as above stated.

Specification of Errors.

L The adjudication that within thirty days de-
fendant should convey the premises to complain-
ant free of the mortgage.

2. The adjudication that within the same time 
defendant should pay to complainant $1150 with 
interest.

3. The adjudication that the contract for com-
pensation was made between the parties.

4. The adjudication that the contract as proved 
is a valid contract binding On defendant.
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Appellant’s contentions may be stated gener-
ally as follows:

(1) That no decree should be given against de-
fendant, because complainant’s proof shows the 
alleged contract to be a contract not to be per-
formed within one year and therefore unenforce-
able because of the Statute of Frauds.

(2.) That the case does not show by clear and 
convincing proof nor by a preponderance of evi-
dence that the alleged agreement was in fact 
made.

(3.) That complaint’s claim is barred as to all 
sums accruing prior to six years before the com-
mencement of the action.

POINT I.
The Contract upon which Complainant 

seeks to recover a judgment is not enforce-
able because it is within the Statute of 
Frauds.

Under the principle that the Court of Chancery 
will settle questions which are dependent upon or 
germane to the main purpose of the bill, com-
plainant asks that his rights under this employ-
ment contract be determined. Equity has taken 
cognizance because of the trust relationship al-
leged. Two independent collateral causes of ac-
tion are set u p ; one which seeks to have the trust 
declared, which is determined on the pleadings 
(the decree in this respect awarding equitable re-
lief), the other to recover a judgment upon an 
alleged agreement of hiring. While the latter 
cause is not incidental or essential to the equitable 
remedy, the court, without objection, has taken 
cognizance of it. It is purely a legal question and 
must be determined upon legal principles.
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In the case of McElroy v. Ludlum, 32 JSL J. E. 
828, which was in many respects similar to the 
case at bar, the court said :

“ But if the evidence established the agree-
ment set out in the bill, the complainant 
would, nevertheless be debarred of the relief 
prayed for. The suit is in substance an ac-
tion to enforce a legal demand. It must 
therefore be decided upon the legal principles 
by which the right of a party to recover com-
pensation for services rendered under a con-
tract invalid by the statute of frauds is de-
termined. Performance of a contract invalid 
by the statute, will not validate the contract 
so as to enable a party to enforce it by an 
action upon the contract.”

* # #

“ In construing and applying the Statute 
of Frauds in determining what contracts 
come within its scope, what memoranda are 
sufficient to a sale by its requirements and 
all other matters o f detail, courts of equity 
and of law adopt and follow the same rules. ff 
Pom eroy’s Equity Jurisprudence (3rd Ed.) 
Par. 129-3.

In the case o f  Collins v. Leary, 77 N. J. E. 529 
(1910), complainant sought to compel the execu-
tion of a deed and also to account for the use of 
a dredging bucket. The contract was performed 
by complainant, although the amount of money 
consideration had not been agreed upon. The de-
cree directed the conveyance to be made and ah- 
lowed an accounting for the reasonable use of the 
bucket. The Court said:

“ The contract so far as it involved mat-
ters to be done by Leary was made up of two 
independent provisions— one, the conveyance 
o f a specified piece of real estate, the other



6

the payment of a sum of money to be after-
ward agreed upon. So far as the first provi-
sion is concerned it is complete and certain 
in all its parts. The partial performance of 
it is of such a character as to justify a court 
of equity in specifically enforcing it, notwith-
standing the Statute of Frauds. * * *

But the ascertainment of the amount which 
should be paid in cash to the complainant as 
executrix of her deceased husband as a fur-
ther consideration for the right to use the 
dredging bucket is in our opinion not the 
province of a court of equity.”

The equitable remedy in the case at bar is fully 
given by the portion of the decree which declares 
the trust. In the remainder of the decree the 
court of equity is enforcing, not an equitable but 
a legal demand.

Complainant’s suit is based upon a verbal 
contract of hiring. He understood that he was 
to work for defendant until the amount due upon 
the property was entirely paid by the succes-
sive installments of $50 on each house built. 
In view of the progress made during the first 
year, the facility and equipment of defendant 
to do the work, and the attending circumstances 
known to complainant when the arrangement was 
finally agreed upon, the -period contemplated, 
until the purpose was effected (i. e., until the 
house was paid fo r ; until the mortgage debt, 
secured by defendant’s bond was extinguished), 
according to complainant’s own statement would 
be five or six years (pp. 38-39-54).

The answer of defendant denies the making 
of the contract sued on and the Statute of 
Frauds is set up as a defense. Even though the 
statute were not pleaded, a denial of the con-
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tract would be sufficient to raise the statute 
as a defense to the action.

Lozier v. Hill, 68 N. J. E. 300.

Section 5 of the Statute of Frauds provides: 
“ That no action shall be brought * * 

(5) upon any agreement that is not to be 
performed within one year from the making 
thereof; unless the agreement upon which 
such action shall be brought or some 
memorandum or note thereof shall be in 
writing and signed by the party to be 
charged therewith or &c.”

Compiled Statutes, 2612 Sect. 5.

WHERE THE MANIFEST INTENT AND 
UNDERSTANDING OF THE PARTIES ARE 
THAT THE AGREEMENT W AS NOT TO 
BE PERFORMED W ITHIN ONE YEAR, 
THE CONTRACT FALLS W ITH IN  THE 
STATUTE.

The principle upon which this contention is 
based is stated in 20 Cyc. 206, as follows:

“ If from the nature and terms of the 
contract it is manifest that the parties in-
tended to enter into a permanent arrange7 
ment or that they did not contemplate a 
complete performance within a year the con-
tract is within the statute although no time 
for performance is specified. f*

In the case of White v. Fitts, 66 Atl. Rep. 
533, Supr. Ct. of Maine 1906, suit was brought 
to recover damages for the breach -of an «oral 
contract to cut and saw into logs the stave 
wood on a lot owned by defendant. The Statute 
of Frauds (the provision of which is identical 
with our statute) was pleaded in defense. The 
contract specified no time within which the work



was to be done. The plaintiff was to cut the 
wood as fast as defendant needed it for use in 
his mill. There was evidence that, with a mill 
of the capacity of defendant’s, operated as it 
ordinarily was by defendant, three or four 
years would be required to do the work. The 
plaintiff was a lumber man of experience and 
he understood the circumstances under which 
the work was to be done upon a large tract of 
land. The court held, after reviewing a number 
of cases, that the contract fell within the statute. 
Ih its opinion, the court said:

“ Considering then the terms and subject 
matter of the contract, the nature and 
extent of the work to be done and the 
knowledge of the parties respecting the 
capacity of the mill and all the circumstances 
governing the progress of the work, the con-
clusion is irresistible that it was not con-
templated or understood by the parties that 
the contract was to be performed within 
one year from the making of it, *

Boy dell v. Drummond, 11 East 140 (1809) was 
one of the early cases on the subject and is cited 
in many of the cases in this country. The court 
there held that if it appears to have been the 
understanding of the parties to the contract at 
the time, that it was not to be completed within 
a year, though it might, and was, in fact, in 
part performed within that time, it is within 
the Statute of Frauds and if not in writing 
signed by the party to be charged, cannot be 
enforced against him.

In Hill v. Hooper, 67 Mass. (1 Gray) 131 
(1854) the court held:

“ It is the settled construction of this 
clause of the statute that unless an agree-



ment can be completely performed within
a year no action can be maintained on 

* * *

“ There are cases in which it has been 
decided, when agreements within this clause 
of the statute have been terminated or 
waived, after partial performance, that an 
implied contract may be raised, on which 
one party may be held to pay the other 
for goods received or the services rendered 
before such termination or waiver. But an 
action in such cases must be brought on the 
implied and not on the express contract.”

In Farwell v. Tillson, 76 Me. 227 (1884), the 
following instructions were held to be correct!

“ We want to put ourselves in the posi-
tion of these contracting parties at the time 
they made the contract, for the purpose of 
finding out what they intended by it—not 
for the purpose of making any new con-
tract for them so that we may see things 
m the light in which they were before the 
parties at that time, and be able to apply 
the contract to the subject matter and so 
get more closely to the intent of the parties 
as declared by the language of the contract 
itself. * * *. Was it within the under-
standing and intension of the two contract- 
ing parties as declared by the contract that 
it might be performed within a year? * *■ *. 
The subject matter of the contract might 
be a thing which could not possibly be done 
within a year. A  consideration of the sub-
ject matter would show just as clearly that 
it was not to be performed within a year, 
as if there was an express agreement in 
the terms of the contract that it was not to 
be performed within a year. So also, a
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consideration of the circumstances and sub- 
feet matter might show that performance of 
it within a year would require such extra-
ordinary methods, such extraordinary ap-
pliances or resources as could not by fair 
construction be regarded as within the in-
tention o f the parties at the time when 
the contract was made; and the question 
is, considering the subject matter and the 
situation of the parties as known to each 
other, and reading the contract in the light 
which these give, whether by fair construc-
tion it was within the understanding and 
intention of the parties as expressed in 
the contract, that it might be performed in 
a year or not.”

in  Warmer v. Texas £  Pacific Railway Co., 
164 U. S. 418 (1896) the United States Supreme 
Court reviews the authorities on this subject, 
citing with approval Saunders v. Kasterbine, 
6 B. Monroe 17 * "* * in which the contract 
proved, was to execute a bill of sale of a slave 
when the purchaser had paid the price of $400 
in monthly installments o f from $4 to $8 each, 
which would necessarily postpone performance 
by either party beyond the year. Citing also 
Peter  v. Compton (1693) Skinner 353 as fol-
lows :

“ where it appears by the whole tenor of 
the agreement that it is to be performed 
after the year, there a note is neces-
sary.”  * # *

“ An agreement that is not to be per-
formed within the space of the year from  
the making thereof means, in the Statute 
of Frauds, an agreement which appears 
from its terms to be incapable of such 
performance within the year. ”
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The principle is suggested in the language of 
the court in the case of Eisner v. Schneider, 
60 N. J. L. 291 (1897).

“ To be within the statute it must be such 
an agreement as does not admit of per-
formance according to its language and 
intention within a year from the time it is 
made.9 9

See also:
Day v. N. F. Central R. R. Co., 51 N. Y. 

583 (1873).
Swift v. Swift, 46 Cal. 266.
Schultz v. Tatum ,35 Mo. App. 136 (1889).
Marcy v. Marcy, 91 Mass. 8 (1864).
Herrin v. Butters, 20 Me. 119 (1841).

According to complainant’s case and his un-
derstanding at the time the contract was made, 
it would have been physically impossible for 
him to give the amount of service necessary to 
complete the entire work contemplated in the 
arrangement within one year.

Before the contract was made he had one 
year’s experience in which 9 houses were erected. 
He understood what progress was possible dur-
ing the year following the making of the con-
tract. He knew that, with defendant’s equip-
ment, he could not possibly work out the obli-
gation which he undertook when the contract 
was made and the house was purchased, in less 
than five years.

It is urged that the principles o f the above 
cases apply to the facts of the case at bar.

Performance by complainant will not take the 
contract out of the statute.

MpElroy v. Ludlum, 32 N. J. E. 828 
(1880).
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jBuckingham v. Ludlum, 37 N. J. E. 137 
(1883),

Kirkpatrick, Recr. v, McEnroy, 41 N, J- E. 
539 (1886).

Brown y. Brown, 33 N. J. E. 650 (1881). 
Cooper v. Colson, 66 N. J. E. 328 (1903).

POINT II.
The alleged contract was not proved.
Complainant’s proof of the making of the con-

tract rests upon his own testimony. He says that in 
August, 1909, defendant said to him that he could 
not allow more than $100 bonus (p, 27, 1. 1) hav-
ing suggested, the previous year to divide the 
profits (p. 25, 1. 20). That after May, 1909, he 
said that he would only allow $50 a house (p. 27, 
1, 2) and that there was no further conversation 
on the subject until September, 1916 (p. 28,1. 40 ; 
p. 55, 1. 14). Complainant’s wife testifies to a 
conversation referred to by both complainant and 
defendant when the bonus of $50 per house was 
mentioned (p. 57, 1. 34). The corroboration 
sought in the testimony of Reeve (p. 56) is con-
trary to complainant’s case. Prior to that con-
versation defendant had stated that he would 
give $50 per house. It is quite unreasonable to 
believe that defendant wculd tell Reeve that he 
was going to give complainant; $100' per house, 
after he had told complainant that he would give 
him but $50.

Complainant’s brother-in-law, Reniger, after 
having refused to answer complainant’s subpoena 
(p. 58, 1. 25) testified that on the day he went to 
work for defendant in January, 1917 (five months 
after this suit was brought) defendant “ men-
tioned- $50- on the houses’ ’ and said he would give 
complainant “ $50 on the houses.”
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Against the testimony in support of complain-
ant’s claim, defendant denies ever making any 
arrangement for the payment of regular amounts 
on account of houses erected (p. 64). He says 
that there were conversations with complainant 
about a bonus upon the houses erected during the 
first year of the employment to start complainant 
towards securing a home for himself (p. 62, 1. 4; 
p. 120, 1. 38, &c.), and he says that there was a 
conversation with complainant’s wife in which he 
stated that during that year he would give com-
plainant $50 on each house upon which he made 
anything (p. 65, 1. 32; p. 121, L 28), but he denies 
the making of any arrangement, stretching in-
definitely into the future, by which he would be 
compelled to pay a bonus of $50 on every house 
thereafter erected (p. 121, 1. 2; p. 132, 1. 2). De-
fendant denies making the most unusual state-
ments testified to by the witnesses Reeve and 
Reniger (p. 70, 1. 38; p. 155, 1. 22).

It is earnestly contended that the direct proof 
of the making of the contract is not convincing. 
The weight of the evidence was that the work of 
the complainant was not unusual and that it was 
little more than the ordinary duties of carpenter’s 
foreman (p. 35, 1. 3, &c.; p. 67, 1. 16, &c.; p. 83, 
1. 14, &c.; p. 88, 1. 35; p. 91, 1. 33; p. 96, 1. 14).

$500 was paid on account of the house at the 
time of making the agreement (p. 27.) This was 
credited to complainant on defendant’s books 
(Ex. D. 1) as commission.

The payment made on account of the mortgage 
over a year later was so credited (Ex. D. 1). 
From this time on until the bringing of the suit, 
complainant never spoke to defendant about any 
sum due, although deductions were continuously 
made from complainant’s wages to pay the car-
rying charges of the property and although com-
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plainant says he knew that an amount which 
would have completely liquidated his indebtedness 
had accumulated long before (p. 52, 1. 38, &c.; 
p. 38) complainant stood by after the credit of 
$750 was given him permitting the deductions to 
be made from his wages for a period of seven 
years, without even mentioning the matter to de-
fendant. Does not this indicate that the pay-
ments by defendant were voluntary, as he says 
they were, and that complainant was awaiting the 
time when defendant might choose to make a fur-
ther payment to him?

To justify a court in rendering judgment 
against defendant in this case there should be 
the clearest and most convincing proof by which 
it affirmatively appears from all the circum-
stances that the contract was in fact made. Com-
plainant has not met this burden.

POINT III.
Complainant’s claim for compensation is 

barred by the Statute of Limitations.
Complainant will argue that the arrangement 

was for payments of $50 each, as the houses were 
erected. This is contrary to complainant’s testi-
mony (p. 54, 1. 13).

Under any construction o f the agreement a part 
of the claim accrued more than six years before 
the suit was brought.

In the case o f Kirkpatrick, Receiver, v: McEl- 
roy, 41 N. J. Eq. 538 (at page 550) it is argued 
that a similar claim cannot be enforced because 
barred by the Statute of Limitations. In its 
opinion the Court agrees with this argument in 
the following words (p. 555) :

“ The suit being brought for the enforce-
ment of a legal right, with respect to which
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the Statute of Limitations would be a bar in 
a court of law the statute will be available 
in bar of relief in a court of equity. ’ ’

The Statute of Limitations is applied by the 
Court of Equity by analogy.

The unexplained delay of complainant in pre-
senting his claim under the contract sued on, his 
failure to advance his claim for a period of seven 
years, permitting defendant during that period to 
continue with the deductions from his wages all 
go to show that complainant’s conduct was such 
as to warrant the court in denying the relief 
sought on the ground that the claim was barred 
under the statute mentioned.

The action was brought August 4, 1916. This 
would exclude all houses completed prior to Au-
gust 4, 1910. From the statement (Ex. D. 3, 
p. 161) it appears that three houses were com-
pleted during August, 1910. It is fair to presume 
that they were not completed before August 4th. 
Appellant therefore respectfully contends that 
complainant cannot recover at all upon the houses 
erected prior to the month of August, 1910; i. e. 
upon all the houses down to and including the 
house completed June, 1910. There were twenty- 
eight houses completed prior to that time.

DAY, DAY, SMITH & SLINGERLAND, 
Solicitors for and of Counsel 

With Defendant-Appellant.
Fkedekic  W . Smit h ,

of Counsel.
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Brief of Defendant-Respondent in Reply to 
Brief of Complainant-Appellant.

Counsel for complainant-appellant has ignored 
the rules of this court as to the form of his 
brief. This renders it difficult to reply to the 
same in a proper manner. Of necessity this 
reply must take up the general discussion as 
it is advanced by appellant. W e shall endeavor, 
however, to omit jury arguments and appeals for 
sympathy.

The Master found that “ no specific date was 
set for the payment of the commission”  (case, 
p. 164). The Vice-Chancellor’s conclusion is 
“ that it was not intended that defendant should 
pay to complainant each $50 as it became 
due # * «*. He (complainant) allowed de-
fendant to deduct sufficient from his wages to 
pay interest and taxes. Under these circum-
stances I  think the equity of the case will best 
be met by allowing no interest until demand 
made”  (case, p. 182).

Appellant contends that it is not correct to 
say that complainant made no demand prior to 
the filing of the bill. He is apparently attempt-
ing to dispute the statement made by the Vice- 
Chancellor, which was that complainant did not

F rede ric k  L. Sm it h ,
Complainant-Appellant,

vs.

Edw ar d  C. Ba l c h ,
Defendant-Respondent.

On Bill, Sc.

On Appeal 
from  
Chancery.
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request that the mortgage be discharged. At-
tention should be given to the testimony pre-
ceding and succeeding the portions so carefully 
selected and elaborately quoted by appellant in 
his briefs. After a long recital regarding the 
making of the arrangement, complainant testi-
fied (case, p. 28, 1. 38):

“ Q Did you ever have any other con-
versation with Mr. Balch regarding the 
agreement? A  Why, the only conversa-
tion I had with Mr. Batch about the agree-
ment was just before I left last September.”

It was this conversation to which he referred 
in the testimony quoted in complainant’s brief 
(p. 2) from page 29 of the printed case, which 
is shown by his further statement.

“ Q You say that was the cause of the 
trouble at home? What do you mean by 
that? A  My wife was forever nagging at 
me because I didn’t go to Mr. Balch and 
demand that the mortgage be paid off the 
house and why I have no more work. 
Q Why didn’t you go then to Mr. Balch? 
A  I asked Mr. Balch last summer about 
it and he thought I was well enough off, 
and so I was”  (case, p. 154, &c.).

Assuming it to have been proved that de-
mands were made upon defendant’s son, this 
was not sufficient. It was not proved even that 
such demands were made; it was specifically 
and satisfactorily denied in the testimony of 
Edward C. Balch, Jr. (case, pp. 98, 99).

The defendant’s books negative clearly the 
idea that any sum of whatever amount should 
accumulate on complainant’s account. The books 
show a running mutual account and the charge 
of interest upon the balance at the end of each
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six months indicates clearly what the account, 
contemplated. No point in the case so certainly 
negatives any contemplation by defendant that 
installments or interest were due complainant 
as does the manner in which this account was 
kept. It shows, that so far as defendant com-
municated the matter to his son, who kept the 
books, the arrangement was precisely what de-
fendant claims. That the property when pur-
chased was to be charged to complainant and 
against this and other charges were to be 
credited the amounts which defendant chose to 
advance as well as the amounts deducted from 
wages.

The contention that defendant had no right 
to take title in his own name is now made f-or 
the first time in the case. No such idea is ex-
pressed or may be implied from the bill of com-
plaint or from the evidence. It does not appear 
in fact in any part of complainant’s case that 
it was not thoroughly understood that the title 
was in defendant. Complainant’s testimony 
clearly shows that he understood it (case, pp. 
37-39).

The charge of fraud against defendant is 
refuted by the fact that complainant was given 
immediate possession of the property and has 
had the full enjoyment thereof since that time.

It is argued that defendant was trustee for 
complainant, and therefore liable to account 
regularly. Then follows this statement:

“ It must be remembered that the agree-
ment for commissions was made about a 
year before the complainant’s house was 
purchased and that the purchase for com-
plainant was an independent matter en-
tirely.”  (Complainant’s Brief, p. 5.)
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Counsel thus clearly points out the dual nature 
of the remedy which he seeks in this action as 
contended by defendant.

If there is this distinction between the two 
phases of complainant’s claim, whatever sum 
may have been due complainant under the al-
leged contract at the time of the purchase of 
the house, was due to him as a creditor. Ac-
cording to complainant’s case, a new arrange-
ment was made at this time: the house was to 
be purchased, a bonus of $50 per house was to 
be paid, and it was to go toward paying off 
the balance due upon the house so that com-
plainant could own it (case, pp. 37-39). .It is 
submitted that under the pleadings and the 
proofs the trust is shown to be an express trust: 
not a resulting nor a constructive trust, but a 
trust which is the result of an express agree-
ment.

The relationship must therefore be viewed in 
the light of complainant’s proof of the agree-
ment upon which he sues; there was no such 
obligation to account upon the defendant as that 
now claimed.

There is nothing in the case to warrant the 
finding that $50 was due to complainant upon 
the completion of each house.

Such a finding would be flatly contradictory 
to complainant’s testimony.

“ Q Was there ever any understanding 
as to when this $50 should be paid you? 
A  No, I don’t think so”  (case, p. 54).

But if such payments were due at such time 
complainant was grossly careless in his neglect 
to demand and enforce such payment.

As an afterthought counsel for complainant 
again raises a claim respecting the first ten
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bouses, in spite of his pleadings, his proof, and 
the conclusion of both the Master and Vice- 
Chancellor.

His argument regarding the preparation of 
the bill of complaint and the physical or mental 
condition of complainant prior to the filing of 
the bill is in explanation to overcome the vari-
ance between the claim as stated in the bill and 
the testimony of complainant. It need but be 
said in this regard that the bill was filed on 
August 4, 1916, when complainant was still 
employed by defendant (case, p. 27, 1. 30). The 
hearing was had eight months afterwards, and 
yet counsel would say that during all that time, 
because complainant was worried, he had not 
been able to give an intelligent statement of his 
claim to his counsel.

If the testimony o f complainant (case, pp. 
25-27) is carefully examined it will appear that 
defendant’s contention in this entire cause is 
fully proved: that there was never an agree-
ment between the parties to pay a bonus in-
definitely : that the arrangement made when
the house was purchased contemplated only a 
year “ if things went all right that year”  (case, 
p. 61). It should be noted in complainant’s own 
statement that he entered defendant’s employ 
expecting to receive half the profit on the 
bouses; that he worked with this impression, 
from June, 1908, until September, 1908, at 
which time he says, defendant stated, without 
discussion, for no apparent reason and without 
remonstrance by complainant, that he would 
only give complainant $100 bonus; that at the 
time the house was purchased—when it is con-
tended ten houses had been erected, although 
but nine are shown upon the statement, Exhibit 
D—he permitted a $500 payment to be made on
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account of this house, at which time he claims 
he was entitled to $1,000. He commenced to pay 
interest on the balance of the purchase price 
of $3,750 with $500 more coming to him at 
that very moment (case, pp. 25^28). AND HE 
NEVER SPOKE ABOUT THE M ATTER 
AGAIN TO DEFENDANT UNTIL JUST 
PRIOR TO THE INSTITUTION OF THIS 
SUIT. That is not the conduct of a man who 
has made such a contract, however humble and 
docile counsel may paint his client to this Court. 
A  careful reading of the testimony quoted in 
defendant’s brief will indicate that complainant 
was acting upon his anticipation, his expectation, 
his belief, in defendant’s generosity, rather than 
upon a contract made between them in good faith 
and fully understood by both.

The Law.
Whether an allowance of interest will be made, 

depends upon the facts of the case and it cannot 
be said that because it has been determined that 
defendant holds the title to this real estate in 
trust for complainant, the law will imply a 
demand for the payment of interest. Defend-
ant’s obligations to complainant depend upon the 
contract.

The facts of this case show no fraud on the 
part of defendant. The contention that he was 
deliberately attempting to perpetrate a fraud on 
complainant is not in any sense warranted by 
the evidence. His attitude throughout the en-
tire period of seven years is that of a person 
who had no idea that a claim, of the nature now 
alleged by complainant was accumulating 
against him. And the conduct of complainant, 
i f  he believed that he had a valid enforceable

t

I
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claim against the defendant during that period, 
was such as to prevent such a suspicion by de-
fendant. The authorities cited by complainant 
on the question are not helpful unless it ap-
pears that defendant believed or had reason 
to believe that he was under a still further obli-
gation t>o complainant.

The case of Sellick v. French, 1 Conn. 32, 
contains the following, immediately after the 
quotation recited by complainant.

“ But where there are current accounts 
founded on mutual dealings, unless there be 
some promise or usage to pay interest, 
it will not be allowed; for in such cases no 
time of payment is stipulated, each party 
is making payment, the balance is constantly 
varying, it is understood that the demands 
are to remain on book, and the presumption 
is that interest is not to be allowed. Such 
is the case of farmers and mechanics in their 
mutual intercourse. ’ ’

In the case at bar there were mutual dealings, 
and there is a bona fide denial that the debt 
alleged by complainant has been at any time 
due to him. No implied contract to pay interest 
arises in such cases.

In Ruckman v. Bergholz, 38 N. J. L. 531, on 
page 533, immediately following the paragraph 
quoted by complainant, the Chancellor says: 

“ There may be circumstances which render 
the application o f  the rule inequitable and 
by which it will be controlled, but it does 
not appear that in this case the attention 
of the judge was called to any such cir-
cumstances. ’ ’

It is submitted that this is in entire accord 
with the decision of the Vice-Chancellor in the 
case at bar.
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In Rogers v. Colt, 21 N. J. L. 18, the suit 
was upon an agreement under seal for the 
transfer of an equitable estate.

In Whitcomb v. Harris, 90 Me. 206; 38 Atl. 
138, there was an express promise in writing 
to pay a certain amount at a certain fixed time, 
the action being to recover back the amount paid 
in excess of the sum to which defendant was in 
fact entitled on account o f  a mortgage.

There ivas no evidence whatever in the case 
that defendant was using any money to which 
complainant was entitled for the purpose of 
making a profit for himself.

In Coddington v. I  dell, 30 N. J. Eq. 540, a 
demand had been made upon one partner by 
the others and he had refused to pay the sums 
due and had used the money for his own 
purposes.

IF  COMPLAINANT IS ENTITLED TO 
INTEREST AT ALL IN THIS CASE IT 
W ILL BE ALLOW ED AS DAMAGES AND 
NOT BECAUSE OF A  CONTRACT TO PAY 
IT.

See 22 Cyc. 1495.
Scudder v. Morris, 3 N. J. L. 13.
Howell v. Burnett, 20 N. J. L. 265.

As to when interest becomes due there is no 
doubt about the general rule.

It is expressed as follows in 22 Cyc., p. 1482:
“ The general rule is that interest be-

comes due and payable at the same time 
that the principal becomes due and not 
before, but this rule is subject to be varied 
by the ,contract of the parties and interest 
may become due and payable at any time,
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irrespective of the maturity of the principal, 
according to the true intendment of the 
contract therefor.”

See also
Cooper v. Wright, 23 N. J. L. 200.
Ware v. Lippincott, 45 Eq. 220.

The matter of intendment should be collected 
from the circumstances or from the usage be-
tween the parties.

Morris v. Allen, 14 N. J. Eq. 44.
“ In the absence of an express agreement 

to pay interest or a positive rule of law 
that interest shall be computed as part of 
the damages the allowance of interest is 
discretionary, and depends upon the ,icir-
cumstances of the case. The general rule 
is that interest is not allowed on a debt 
until debtor is in default.”

North Hudson R. R. Co. v. Booraem, 28 
N. J. Eq. 593.

Collins v. Babbitt, 67 N. J. Eq. 165.

BUT THE RIGHT TO RECOVER IN-
TEREST DEPENDS NOT ONLY UPON ALL 
OF THE CIRCUMSTANCES OF THE CASE, 
BUT UPON OTHER W ELL SETTLED AND 
DEFINED RULES W HICH ARE RECOG-
NIZED IN THE BOOKS AND AMONG 
WHICH ARE THE FOLLOW ING:

1. “ As a general rule interest is not 
allowed on running accounts so long as 
they remain open . and unliquidated unless 
there is some statutory provision that per-
mits it or some contract between the 
parties, express or implied, that interest 
shall be paid.”  22 Cyc. 1510.

Polhemus v. Annin, 1 N. J. L. 176.
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The books of account of the defendant in this 
action indicate clearly that there were items of 
debit and credit, properly made, and that the 
account should be viewed as an open, running 
account between the parties.

2. ‘ ‘ Where the amount of the demand 
is disputed on reasonable grounds and in 
good faith, or the right to recover is in good 
faith denied, interest will not be allowed 
on the demand prior to its liquidation by 
verdict or otherwise.”  22 Cyc. 1515 and 
numerous cases there cited.

Complainant’s charge of fraud is not borne 
out by the facts. Complainant’s claim is dis-
puted by defendant in good faith on good 
grounds and the above rule applies.

3. “ W H ERE INTEREST IS CLAIMED AS 
DAMAGES AND NOT BY REASON OF ANY 
CONTRACT THEREFOR, IT  W ILL NOT BE 
ALLOW ED IF  THE DELAY IN THE P A Y -
MENT OF THE PRINCIPAL DEBT IS THE 
RESULT OF THE NEGLECT OF THE 
CREDITOR TO DEMAND AND ENFORCE 
SDCH PAYM EN T.”

See 22 Cyc. 1485 and a long list o f authorities 
cited in a note following this paragraph. These 
authorities are taken from many jurisdictions 
and include cases in the English, New York, 
Illinois, Vermont and United States Courts, 
among which are the following:

Brinkley v. Wollis, 22 Ark. 1, which held that 
“ though a trustee violated his trust, if the 
party interested in the trust delay for many 
years (10) to bring suit for its recovery 
without showing any reason for such delay,
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interest will be allowed him only from the 
commencement of the suit.”

Thompson v. Fullinwider, 5 Hi. App. 551, 
which held that in an action upon an account, 
where it appears that the party claiming a mis-
take and over-payment had the means at hand 
of detecting it, he cannot recover interest by 
way of damages for the detention of his money 
when the delay, if any, was by his own neglect.

Denise v. Swett, 68 Hun. 188; 22 N. Y. Supp. 
950, which held that in an action for royalties 
accruing under a license to manufacture a pat-
ented article, interest will not be allowed the 
patentee on the amount recovered, where the 
complaint does not ask for it and the patentee 
has made no demand for payment or for an 
account of sales until about the time he brought 
suit. In this case there was a delay of about 
9 years.

L. B. & A . 0 . Brainerd v. The Champlin 
Transportation Co., 29 Vt. 154-1857, which held 
“ that under the circumstances of the case the 
plaintiffs would not be entitled to interest upon 
the account during the time they so omitted to 
present it.”

In Newell v. Executor of Caroline Keith, 11 
Vt. 214, a claim for personal services was not 
presented until after the death of the person 
served. Held “ that no interest should be al-
lowed except from the date of the death.’ ’

Sanborn v. U. S., 135 U. S. 271, in which it 
appeared that the United States delayed the 
assertion of its right to recover money, and 
which held “ that interest before the commence-
ment of the action is not recoverable.”
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The learned Vice-Chancellor in reducing the 
amount o f interest allowed by the Special Master 
in this case did not go into the reasons, but 
concluded: “ Under the circumstances * * * 
the equity of the case would best be met by 
allowing no interest until demand made.”  His 
conclusion was undoubtedly based upon the 
principles herein referred to, and it is submitted 
that the argument of complainant upon the ques-
tion of interest is without force, and that in this 
particular the decree should be affirmed.

DAY, DAY, SMITH & SLINGERLAND, 
¡Solicitors for  and of Counsel with Defendant.

FREDERIC W. SMITH,
Of Counsel.
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Bill of Complaint.

Bill of Complaint.
Filed August 4, 1916.

In Chancery of New Jersey.
To the Honorable Edwin Robert Walker, Chan-

cellor of the State of New Jersey:

The complainant, Frederick L. Smith, of W y-
oming, Township of Millburn, County of Essex, 
and State of New Jersey, respectfully shows 
that:

1. He is a carpenter and builder and has 
been for a number of years.

2. On or about June 10th, 1908, one Edward
C. Balch, the owner of a large tract of land 
in Maplewood, N. J., entered into an agreement 
with complainant to take entire charge of the 
construction o f certain houses to be erected by 
the said Edward C. Balch upon the said and 
other tracts of land, and that the said Edward
C. Balch would pay the said complainant the 
sum of $23.10 per week, and the further sum of 
$50.00 for each house or building erected under 
complainant’s supervision, to be paid upon the 
completion of said house or building.

3. After the agreement aforesaid complainant 
took the entire charge of the construction o f 
houses upon the said tracts for the said Edward
C. Balch, hiring men, superintending the con-
struction, making plans and . doing all things 
necessary from the beginning of the foundation 
to the completion of the building, being on the 
grounds a long time ahead of the workmen, so



Bill o f Complaint.

that there should be no delay, and working at 
all hours in the night time, making working 
plans for said buildings.

4. On or about July, 1909, complainant in-
formed the said Edward C. Balch that he desired 
to have a home of his own and was informed 
then by the said Edward C. Balch that complain-
ant had a credit with him of $500.00 on account 
of ten houses which were then completed.

5. After negotiations with Mr. Charles R. 
Reeves, the said Edward C. Balch purchased and 
held in trust for complainant the following de-
scribed premises in Wyoming, in the Township; 
of Millburn, County of Essex, and State of New 
Jersey, Be g in n in g  at a point on the Northeast 
side of Chestnut street distant Northwest 150

20 feet from the Northerly corner o f  said Chestnut 
street and Wyoming avenue and running thence 
Northeast and parallel with Wyoming avenue 
150 feet; thence Northwest and parallel with 
Chestnut street 50 feet; thence Southwest and 
parallel with Wyoming avenue, 150 feet to the 
Northeast side of Chestnut street; thence South-
east along the Northeast side of Chestnut street 
150 feet to the place of Be g in n in g , for the sum 

30 o f $4,250.00, paying for the same the sum of 
$500.00 and giving a mortgage for $3,750.00, 
which said mortgage was to be reduced in one 
year to $3,000.00, interest on said mortgage to 
be at the rate of 5% per annum, payable semi-
annually.

6. Complainant thereupon entered into pos-
session of the said premises and has resided 
there continuously ever since; has made exten-
sive repairs and improvements thereto, and 

40 since which time the said Edward C. Balch has
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Bill of Complaint.

deducted from Ms salary the sum of $4.20 per 
week, alleging that this amount was necessary 
to pay for interest on said mortgage, and the 
taxes and insurance on said premises.

7. Complainant was informed later that he 
had a credit of $1,300.00 with the said Edward 
C. Balch on account of houses which had been 
completed in accordance with the terms of the 
agreement heretofore mentioned.

8. Since entering into the said agreement 
with the said Edward C. Balch, complainant has 
completed 117 houses and a factory for which 
he should have received the sum of $5,900.00 in 
addition to his salary and there are two more 
houses under construction.

9. Notwithstanding the amount of money to 
complainant’s credit in the hands o f the said 
Edward C. Balch, the said Edward C. Balch 
has deducted from complainant’s salary each 
week as aforesaid the sum of $4.20 to pay for 
insurance, taxes and interest on the aforesaid 
mortgage, which should have been cancelled, and 
the said premises conveyed to complainant free 
from all encumbrances.

10. There is still due the said complainant 
the aforesaid sum of $5,900.00 and accrued in-
terest, less any payments made by the said 
Edward C. Balch on behalf of complainant.

11. Complainant has applied to the said 
Edward C. Balch for an accounting of the 
money due him and also to convey the said 
described premises to complainant but the said 
Edward C. Balch has always refused and still 
does refuse to render him any accounting or 
pay the complainant the money so due.

10

20

30

40



4

Bill of Complaint.

Complainant is without adequate remedy in 
the courts of law and, therefore, prays:

1. That Edward C. Balch, who is the defend-
ant to this suit, may answer this bill of com-
plaint without oath and each statement therein 
made.

10
2. That an account be taken of the amount 

due complainant.

3. That the defendant may be decreed to pay 
the complainant the amount so found due with 
interest and costs and convey the said described 
premises to the complainant by proper deed of 
conveyance, free from said lien o f  mortgage and 
at a valuation of $4,250.00 and pay complainant 
whatever sum of money in addition thereto may

20 be found due and owing to complainant.

4. That the complainant may have such other 
and further relief as may be equitable and just.

5. That a writ of subpoena may issue com-
manding the said defendant to answer this bill 
o f complaint and to abide by such decree as 
this court may make in the premises.

W ILLIAM  TYACKE, 
Solicitor and of Counsel

^  with Complainant.
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Amendment to Bill o f Complaint.

Amendment to Bill of Complaint.

Filed September 16, 1916.

Clerk in Chancery,
Trenton, N. J.

Dear S ir: 10
Kindly amend the bill of complaint as follows, 

by inserting after the word “ New Jersey”  on 
the fifth line o f Paragraph 5, the following: 
Be g in n in g  in the Northeasterly line of Chestnut 
street at a point distant Northeasterly two hun-
dred feet from the Northwesterly corner of 
Chestnut street and Wyoming avenue; thence
(1) running Northeasterly and at right angles 
to Chestnut street, one hundred and fifty feet; 
thence (2) at right angles and parallel with 2Q 
Chestnut street Northerly twenty-five feet; 
thence (3) at right angles and parallel with 
Wyoming avenue one hundred and fifty feet; 
thence (4) at right angles along the same 
twenty-five feet to the place o f Be g in n in g . Also 
the following described premises:

W ILLIAM  TYACKE,
Solicitor and of Counsel 

with Complainant.

40
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Answer.

Answer.

Filed September 21, 1916.

Defendant Edward C. Batch of the Township 
of South Orange, County of Essex and State of 

10 New Jersey, answering the bill of complaint in 
this cause, says that:

1. He denies paragraphs two and three and 
so much of paragraph four as alleges that the 
defendant stated to complainant that complain-
ant had a credit of five hundred dollars with de-
fendant.

2. Complainant has been in the employ of the 
defendant for a number of years as a carpenter, 
and is now a carpenter’s foreman. His wages

^  have been from four dollars and twenty cents 
to four dollars and seventy-five cents per day. 
Defendant has known complainant intimately 
for a number of years and has always been in-
terested in complainant and his family, and anx-
ious to encourage in complainant habits of thrift 
and frugality and that he has endeavored to 
show unusual consideration to complainant, giv-
ing to complainant many privileges and assist- 

3q ing him to make additional money by doing out-
side work, extending credit to him in other com-
panies in which the defendant was interested, 
and doing whatever he could to help the com-
plainant and his family.

3. He admits that he purchased in his own 
name the premises on Chestnut street in the 
Township of Millburn, and that the purchase 
price was forty-two hundred and fifty dollars, 
which was paid by defendant as set forth in 
paragraph five of the bill of complaint. That40
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Answer.

the said purchase was made pursuant to an 
offer made by this defendant to give to the com-
plainant some additional money in recognition 
of complainant’s faithful service to defendant, 
and because of defendant’s interest in complain-
ant’s procuring a home. He denies that the sum 
of five hundred dollars was paid on account of 
any contract with complainant as set forth in 
complainant’s bill, and says that the same was 
entirely voluntary on his part.

4. That besides the five hundred dollars so 
paid, the defendant has also paid the sum of 
seven hundred and fifty dollars on account of 
the principal of the mortgage given at the time 
of the transfer of said premises, which said sum 
was also paid on complainant’s account as a vol-
untary gift and in recognition of the services of 
complainant, and in order to still further assist 
him to the point of actually owning a home of 
his own.

5. Defendant admits that complainant has 
had possession of the said premises but he has. 
no definite knowledge as to the extent of the 
alterations or repairs which have been made 
thereon.

6. Defendant has paid the interest upon the 
mortgage, as well as the taxes and insurance 
premiums upon said premises from the time of 
taking title thereto, down to the present time, 
and that he has, with the consent and full 
knowledge and co-operation of complainant, de-
ducted from the wages of complainant, certain 
sums with which to pay the said taxes, and the 
interest upon the amount invested in said prem-
ises by defendant; that such deductions were 
made at the rate of five dollars per week until

10
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Answer.

June 30, 1910, and thereafter such deductions 
were made at the rate of four dollars per week; 
to all of which complainant agreed and that such 
arrangement has been continued until the pres-
ent time.

 ̂ 7. He denies paragraphs seven, eight, nine
and ten in said bill of complaint.

8. An account has been kept with complain-
ant on the books o f the defendant, which de-
fendant is willing to produce at such time as this 
court may require, and that said account shows 
that complainant is still indebted to defendant 
in a large sum, amounting on June 30, 1916, to 
three thousand two hundred and fifty-one dol-
lars and eighty-five cents ($3,251.85).

9. That complainant is not entitled to any 
money from him and that he holds the title 
to said premises as security for the amount due 
him from complainant.

10. The agreement alleged by complainant in 
his bill of complaint, was not in writing, and 
under the statutes of this st'ate, the same is void 
and cannot be enforced by complainant against 
this defendant, to the extent and for the pur-

30 poses sought by complainant in this suit.

11. A  large part of the money claim by 
complainant under the agreement alleged in 
his bill of complaint, fell due, if at all, more 
than six years before said bill was filed, and 
any claim which complainant makes thereto is 
barred by statute.

12. The complainant has delayed bringing 
action for the enforcement of his said claim as 
set forth in his said bill of complaint greatly40
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Answer.

to the detriment of the defendant and is there-
fore barred by reason of such delay.

13. Defendant prays discovery and asks that 
complainant answer without oath, the following 
interrogatories:

a. On what date he entered the employ of -̂ o 
defendant and what has been the net amount
of wages paid him from that time, per week.

b. What payment has been made by defend-
ant under the alleged contract other than the 
two payments on account of said house and his 
weekly wages.

c. Where the ten houses are located men-
tioned in paragraph four of the bill of com-
plaint and when the same were completed. -

d. What repairs and improvements have been 20 
made upon said house on Chestnut street, Mill- 
burn, giving the dates and the costs thereof.

e. Who informed him that he had a credit 
of thirteen hundred dollars with defendant, as 
alleged in paragraph seven of the bill o f com-
plaint; when and how said information was 
given; how many houses had been so completed, 
giving the dates of their completion and where 
the same are located.

SOf. Where the one hundred and nineteen 
houses and the factory are located, as alleged in 
paragraph eight of said bill of complaint, and 
when each of said houses and the factory were 
completed.

g. What payments have been made by de-
fendant on behalf of complainant, as alleged in 
paragraph nine of said bill.

14. Defendant denies making any contract 
with complainant as alleged by complainant and



10

Amended Answer.

says that the payments and allowances made by 
Tiim to the complainant were gratuitous and vol-
untary, and that complainant is not entitled to 
a conveyance of said premises or to the pay-
ment of any money from defendant.

Wherefore the defendant prays that the said 
10 hill may be hence dismissed with his reasonable 

costs and charges in this behalf most wrongfully 
sustained.

FREDERIC W. SMITH, 
Solicitor and of Counsel 

with Defendant.

20
Amended Answer.

Filed February 8, 1917.

Defendant Edward C. Balch of the Town-
ship of South Orange, County of Essex and 
State of New Jersey, answering the bill of 
complaint in this cause, says that:

1. He denies paragraphs two and three and 
so much of paragraph four as alleges that the

30 defendant stated to complainant that complain-
ant had a credit of five hundred dollars with 
defendant.

2. Complainant was in the employ o f de-
fendant from July 13, 1908, until August 16, 
1916; his position was carpenter’s foreman and 
his wages were from $4.20 to $4.75 per Jay. 
Because of defendant’s interest in complainant 
and his affairs, and because of his desire to 
assist and encourage complainant, he showed

40 unusual consideration to complainant, giving to
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him many privileges, assisting him to make ad-
ditional money by doing outside work, on his 
own account, extending credit to complainant 
in the John O ’Rourke Co., making sundry gifts 
to complainant, and showing him many favors.

3. He admits the purchase of premises on ^  
Chestnut street, in the township of Millburn,
for the sum of $4,250 and that the purchase 
price thereof was paid as set forth in the bill 
of complaint. He denies that he has held said 
premises in trust for complainant. He denies 
that any money paid by him on account of said 
purchase price was by reason of any contract 
with complainant and he says that the said 
payments were made because he wished to help 
complainant in procuring a home.

20
4. That besides the $500.00 paid when said 

premises were purchased defendant has also 
paid $750.00 which under the terms of the 
mortgage given by defendant, became due one 
year from the date thereof. That defendant 
credited said amount upon complainant’s ac-
count in order to assist him still further to the 
point of actually owning said property. De-
fendant denies that such payment was made by 
reason of any agreement with complainant but 30 
says that it was a voluntary gift.

5. Defendant admits that complainant has 
had possession of the said premises but he has 
no definite knowledge as to the extent of the 
alterations or repairs which have been made 
thereon.

6. Defendant has paid the interest upon the 
mortgage as well as the taxes and insurance 
premiums upon said premises from the time 40
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Amended Answer.

of taking title thereto, down to the present 
time, and that he has, since said purchase in 
accordance with the arrangement made with the 
complainant and with the consent, full knowl-
edge and co-operation of complainant, deducted 
from the wages of complainant, certain sums

10 each week, with which to pay the said taxes, 
and the interest upon the amount invested in 
said premises by defendant; that such deduc-
tions were made at the rate of five dollars per 
week until June 30, 1910, and thereafter such 
deductions were made at the rate of four dollars 
per week.

7. He denies paragraphs seven, eight, nine, 
ten and eleven in said bill of complaint.

20 8. ■ An account has been kept with complain-
ant on the books of the defendant, which de-
fendant is willing to produce at such time as 
this court may require, and that said account 
shows that complainant is still indebted to de-
fendant in a large sum, amounting on June 30, 
1916, to three thousand two hundred and fifty- 
one dollars and eighty-five cents ($3,251.85).

9. That complainant is not entitled to any 
money from defendant but that complainant is 
indebted to defendant in the sum of $3,500.00. 
That defendant holds the title to said premises 
to secure to him the payment of the amount due 
from  complainant, and that upon receipt from 
complainant of the said sum, he is willing to 
transfer said premises to complainant.

10. The agreement alleged by complainant 
in his bill o f complaint, was not in writing, and, 
under the statutes of this state, the same is void 
and cannot be enforced by complainant against
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this defendant, to the extent and for the pur-
poses sought by complainant in this suit.

11. A  large part o f the money claimed by 
complainant under the agreement alleged in his 
bill o f complaint fell due, i f  at all, more than 
six years before said bill was filed, and any 
claim which complainant makes thereto is ■ 
barred by statute.

12. The complainant has delayed bringing 
action for the enforcement o f  his said claim as 
set forth in his said bill o f complaint greatly 
to the detriment of the defendant, and is there-
fore barred by reason of such delay.

13. Defendant says that all payments and 
allowances made to complainant were gratuitous 
and voluntary and that complainant is not en- 20 
titled to any money nor to a conveyance of said 
premises until the amount due to defendant is 
paid.

Wherefore the defendant prays that the said 
bill may be hence dismissed with his reasonable 
costs and charges in this behalf most wrongfully 
sustained.

FREDERIC W. SMITH,
Solicitor and of Counsel 30

with Defendant.

Replication.
Filed October 2, 1916.

Complainant joins issue on the answer of the 
defendant.

W ILLIAM  TYACKE,
Solicitor of Complainant. aq
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Order Amending Bill.

Filed May 9, 1917.

This matter being opened to the Court by 
William Tyacke, of counsel with complainant, 
and it appearing that due notice o f this motion 
was duly served upon counsel of the defendant,

It is on this ninth day of May, 1917, Or de r e d , 
that Paragraph 2 of the Bill of Complaint be 
amended to read as follows:

2. On or about June 10th, 1908, one Edward 
C. Balch, the owner of a large tract of land in 
Maplewood, N. J., entered into an agreement 
with complainant to take entire charge of the 
construction of certain houses to be erected by 

20 the said Edward C. Balch upon the said and 
other tracts of land, and that the said Edward 
C. Balch, would pay the said complainant the 
sum of $23.10 per week, and the further sum of 
$100.00 for each house or building erected under 
complainant’s supervision, to be paid upon the 
completion of said house or building; and after 
ten houses had been built by complainant for 
defendant, defendant informed complainant that 
he could only pay the sum of $50.00 for each 

30 house instead of $100.00 as originally agreed 
upon, and which the said complainant agreed 
to accept.

E. R. W A LK E R ,
C.

Respectfully advised,

F r e de r ic  W. St e v e n s ,
F. C.

40
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Order of Reference.

Filed October 5, 1916.

It is on this 4th day o f October, nineteen hun-
dred and sixteen, on motion o f William Tyacke, 
solicitor for complainant, Or der ed  that the 10 
above stated cause be referred to Hon. Frederic 
W. Stevens, one of the Vice-Chancellors, to hear 
the same for the Chancellor, and report thereon 
to him and advise what order or decree should 
be made therein.

E. R. W A LK E R ,
C.

I hereby consent to the above order.

FREDERIC W. SMITH, 
Solicitor of Defendant.

20

30
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Oral Opinion of V. C. Stevens.
Filed February 16, 1917.

Before his Honor Vice-Chancellor Stevens.
Mr. William Tyacke for complainant.
Mr. Frederic Smith for defendant.

10
Transcript of shorthand report in the above 

stated matter, on Friday, February 16, 1917, at 
Chancery Chambers, Newark, N. J.

The Court. I  have taken the pleadings in this . 
case home with me and read them over care-
fully, and it is perfectly evident that an ac-
count must be taken by a master. There is 
practically no dispute between the parties with 
reference to the house occupied by complainant.

20 It appears that complainant was employed by 
Mr. Balch to construct some houses in Maple-
wood, and shortly after the employment began 
complainant informed Mr. Balch that he desired 
to have a home of his own, and thereupon Mr. 
Balch purchased a home for forty-two hundred 
and seventy-five dollars, paying five hundred dol-
lars in cash and giving his own mortgage for 
the balance. On that mortgage I  understand 

30 Mr. Balch to say in his answer he has paid 
seven hundred and fifty dollars, leaving the 
mortgage debt three thousand dollars. There 
is no dispute with respect to the trust. This is 
what the defendant says: “ Complainant is not
entitled to any money from him and he holds 
the title to said premises as security for the 
amount due from complainant. ’ ’ That is a dis-
tinct admission that he holds in trust. The only 
dispute between the parties is with reference 
to whether Mr. Balch has in his hands enough

40
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money to pay for this property or whether he 
has not. Complainant alleges that he has in his 
hands fifty-nine hundred dollars still unpaid. 
Defendant denies that and says that he has kept 
an account of the transactions and that com-
plainant has not enough money in his hands to 
entitle him to a conveyance. Under these cir- 10 
cumstances the usual course is to refer the ac-
count to a master to determine how much, if 
anything, the defendant owes the complainant 
and what is still payable on this mortgage.

Mr. Smith. I f  your Honor please, I should 
like to say with respect to your H onor’s conclu-
sions as to the admission of the trust, it was 
not the intention of the defendant in setting up 
the allegation respecting the manner in which 
his property was held to avoid the necessity of ^0 
the complainant proving this trust relationship.
The answer was drawn for the purpose of show-
ing the relationship to be that of debtor and 
creditor, and for the purpose of putting upon 
the complainant the necessity o f proving the 
trust relationship for the purpose of enabling 
the defendant to say that this agreement, being 
one which he as the defendant denies, being an 
agreement by parole, was therefor void on the 3Q 
ground that if it was an express trust it could 
not be proven by parole, if it was a resulting 
trust it could be only for the amount o f money 
advanced at the time of the delivery of the 
deed by the vendor to the alleged trustee; he 
shall also be in the position o f  denying the 
agreement, and I understand that your H onor’s 
conclusion is not that the agreement was made.

The Court. I  do not think there is any doubt 
about the trust; there is a distinct admission.
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Mr. Smith. That the agreement is made? I 
think it is denied.

The Court. Defendant says in his answer:
‘ ‘ Complainant is not entitled to any money from 
him, and he holds the title to said premises as 
security for the amount due him from complain- 

10 ant”
Mr. Smith. It is stated, if your Honor please.
The Court. Well, you cannot get rid of that 

allegation, it is just as plain as two and two 
are four. I am going to send this case to a 
master.

Mr. Smith. May I understand just, what that 
account will contemplate. Will it contemplate 
the matter o f the building of the houses, assum-
ing that the agreement for the payment of fifty 

20 dollars per house was in fact made, as to how 
many houses were built?

The Court. Yes, it will include everything. 
It will not assume that fifty dollars per house 
was to be paid. That is to be proved. It will 
include the entire account between the complain-
ant and defendant.

Mr. Smith. Will it include not the question 
of whether or not the agreement was made?

30 The Court. The defendant admits enough to 
show that he holds that property in trust; he 
says he does, and he not only says that but he 
says that he has for six or seven years reserved 
out o f the complainant’s wages enough money to 
enable him to pay the taxes and the interest on 
that mortgage. Now what admission could be 
more explicit or more satisfactory than that?

Mr. Smith. With the express understanding 
that he should be paid out o f the complainant’s 

40 wages.
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The Court. He took it out of complainant’s 
wages. .

Mr. Smith. There is no question about that.
The Court. Then he admits the trust; and not 

only that but that complainant has with his per-
mission entered into possession, and that he, the -̂ o 
defendant, has deducted from complainant’s 
wages enough to pay taxes and interest. The 
relation is not that of landlord and tenant, but 
that of vendor and purchaser. The only doubt-
ful question between the parties is whether the 
complainant is a creditor or not. Of course the 
defendant cannot be compelled to convey until 
he is completely paid. I f  the state of the ac-
count be as the defendant claims it is, he has 
not been completely paid. 20

Mr. Smith. I want to get your Honor com-
pletely. I f the proof is that the houses are the 
number which the complainant alleges, that 
practically is the only question which is in your 
Honor’s mind.

The Court. I don’t know anything about it, I  
do not know what the agreement as to compen-
sation was; I do not know whether complainant 
was to receive fifty dollars per house in addition 
to his wages or not; that is a matter of proof. 30 
The master will do what every master does 
when an account is referred to him; he will con-
sider the disputed items and say whether they 
ought to be allowed or not. We want a com-
petent master in this case, and if Mr. Hugh B. 
Beed is unobjectionable to the parties I would 
suggest that the reference be to him.

40
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Order of Reference.

Filed March 1, 1917.

This cause coining on to he heard in the 
presence of William Tyacke, of counsel with 
the complainant, and Frederic W . Smith, of 
connsel with the defendant, and it appearing 
from the pleadings that the defendant holds the 
premises described in the hill of complaint in 
trust for the complainant, subject, however, to 
an accounting:

I t  is , on this twenty-eighth day of February, 
1917, on motion of William Tyacke, solicitor for 
complainant, Or de r e d , A dj udg ed  and De c r e e d  

2q that the matter be referred to Hugh B. Reed, 
Esq., one of the masters of this court, to take 
an account of the money due the complainant 
from the defendant, and the amount due the de-
fendant by the complainant. And that when the 
said master shall make his report to this court 
the case be set down for further hearing on 
five days’ notice.

E. R. W A LK ER,
C.

30
Respectfully advised,

F r e de r ic  W. St e v e n s ,
F. G.

40
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Edward C. Batch, direct.

IN CHANCERY OF NEW  JERSEY.

Between

F re derick  L. Sm it h ,
Complainant,

and

E dward  C. Ba l c h ,
Defendant.

Testimony taken in the above stated cause be-
fore Hugh B. Reed, Esquire, Master in Chancery, 
pursuant to an order of reference dated February 
28,1917, on Friday, April 13, 1917, at the office of 
the Master, 810 Broad street, Newark, New Jer-
sey. 20

Appearances:
Mr. William Tyacke, representing the com-

plainant.
Mr. Frederic W. Smith, representing the de-

fendant.
Florence I. Carman, sworn as stenographer.

EDWARD C. BALCH, being duly sworn on his
oath, according to law, testifies as follow s:

Direct examination by Mr. Tyacke.

Q Mr. Balch, where do you live ? A  30 Ridge-
wood road, Maplewood.

Q What is your business ? A  I am interested 
in several different businesses. John O ’Rourke 
Lumber and Coal Company, 17 Park avenue, presi-
dent of that, and also president of the Orange 
Screen Company of Valley Road, South Orange, 
that is near Maplewood. 40
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Q And interested in building houses? A  In 
houses also, yes.

Q And are you the record holder of the 
premises known as 75 Chestnut street?

Mr. Smith. It is admitted that the witness 
is the holder of record of the property and 

I® premises described in the bill of complaint,
and in the amended bill of complaint.

Q Have you the deed to the premises with you? 
A  (Witness produced deed.)

Deed from Benjamin F. Lord and wife 
to Edward C. Balch, dated June 30, 1909, 
recorded in the office of the Register of Es-
sex County in Book 0-45 of Deeds, page 
330, is offered in evidence.

20 Received in evidence and marked Exhibit
C. 1;

Deed from Ellen E. Lord, et als., execu-
tors, to Edward C. Balch, dated June 30, 
1909, recorded in said Register’s Office of 
Essex County in Book 0-45 of Deeds, page 
332, is offered in evidence and marked Ex-
hibit C. 2.

Both of these deeds are produced by the 
3Q defendant’s counsel.

Q Did I understand you to say you have never 
been in the house ? A  Oh, n o ; I have been in the 
house several times; three or four times.

Q Three or four times? A  Yes.
Q Is there a mortgage on that house? A  Yes,

sir.
Q How much? A  $3,000.
Q And is the interest paid to date on that? A  

That I  cannot—my son tends to all those things; I 
40 cannot tell whether the last payment was made or
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not. I don’t know. I  know it has been paid right 
along.

Q Is the interest in arrears at the present time ? 
A  I don’t think so.

Q Yon personally did not attend to the pay-
ment of interest ? A  No, sir.

Q Are the taxes paid for the year 1916 ? A  I 
think they are.

Q Do yon know whether they are or not? A  I 
am not positive; yon will have to ask my son when 
he comes on the stand; he can tell yon all these de-
tails.

EDW ARD C. BALCH, JR., of fnll age, being 
duly sworn on his oath, according to law, 
testifies as follow s:

Direct examination by Mr. Tyacke.

Q What is your business? A  I am secre-
tary and treasurer o f  the John O ’Rourke Com-
pany.

Q Have you charge o f your father’s personal 
affairs? A  To a certain extent.

Q Have you charge of the building operations 
in Maplewood and vicinity? A  No, he has 
charge of them himself.

Q Have you charge of the financial end o f it? 
A I pay the bills and give receipts for the 
money that is paid in.

Q Do you attend to the payment of interest on 
the property? A  Yes.

Q Do you know whether the interest on the 
property covered by these two deeds with which 
you are familiar, Exhibits 1 and 2, whether that 
interest has been paid to date or not? A  Not 
to date; no mortgage money is paid to date.

10

20

30

40
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Q When is the interest paid to ! A  To Jan-
uary 15, 1917.

Q It was paid up to January 15th? A  Yes, 
sir.

Q And when was it paid? A  I  will have to 
refer to my records for that; can’t give you the 
exact date.

Q Can you give any idea when it was paid? 
A  In January, approximately— about the 15th; 
about then or before.

Q Do you know whether the taxes for 1916 
are paid? A  They have been.

Q Are there any arrears of taxes on that 
property? A  Not that I  am aware of.

Q And the only arrears of interest on the 
mortgage is from  January 15, 19 A  17.

Q I  mean the accrued—  A  They have been 
paid up to the last interest period.

FRE D E RICK  L. SMITH, being duly sworn on
his oath, according to law, testifies as follows:

Direct examination by Mr. Tyacke.

Q Where do you live, Mr. Smith? A  I live 
at 79 Chestnut street, Wyoming.

Q What is your business? My business is 
carpenter, foreman carpenter.

Q Do you know Mr. Balch? A  Yes, sir.
Q Did you have any business dealings with 

him? A  Yes, sir.
Q When? A  On from June, 1908, to Sep-

tember, 1916.
Q Now in June, 1908, what were you doing at 

that time, do you remember? A  In June, 1908, 
vdiy, at that time I  was finishing a house for his 
son, Harry, on Ridgewood terrace.
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Q And what business did yon have for Mr. 
Batch then? A  Why, at that time, I was work-
ing for the firm o f W olfe and Jilson, and they 
had their shop or headquarters at West Orange.
They had a number of houses in construction at 
the time, and among them there were several for 
Mr. Balch, and 1907, in about the first of April, , 10 
Mr. Balch on his way home from New York 
came to where I was working on the house on 
Highland place, where Mr. Warren Baker—

Q April 1, 1907? A  April 1, 1907, and Mr. 
Balch asked me i f  I thought he and I could build 
houses as well as anybody else, and I told him I 
thought we could, and he said he thought so, too, 
and the following May, Mr. Balch again stopped,
T was working at the same place, he again 
stopped and said that if I would go building 20 
houses with him right away, that he would give 
me half the profit that was made on each house.
I told him at the time that it would not be fair to 
my employers, because they had ten houses in 
the course of erection at the time, and I had the 
handling of the whole thing for the firm of W olfe 
and Jilson, and I did not think it would be 
square for me to leave at that time, and I told 
him I would come with him as soon as these 
houses were finished; so in the following year, 30 
1908, in June, when I was working on his son’s 
house, Mr. Balch again came to me and said that 
we must start at once, so we would have some 
houses built for trade in the fall, and show peo-
ple that we are getting houses ready, and I told 
him all right, we had better start a cellar, and he 
said that I had better get some floor plans made, 
so we would know what we were doing, so I  did 
this before and after working hours, and took 
measurements at that time, that is, before and 40
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after working for W olfe and Jilson, after my 
day’s work was done, and about in the middle of 
June, I think it was, I got through with W olfe 
and Jilson and then I went with Mr. Balch, and 
we built the first house on— I think it was No. 1 
Ridgewood terrace. It was a gambrel gable house 

10 with three dormer windows in front. The next 
house was known by the people in Maplewood as 
the City Hall on account of having two large 
pillars running from the porch floor to the under 
side of the main roof.

Q Mr. Smith, before you started to build 
these, did you have any understanding with Mr. 
Balch about any profits or any salary or any ar-
rangement whatever I A  W  ell, I  will come to 
that later. I had some understanding afterwards.

O Yes? A  The next house was a house, Mr. 
20  ^  •Balch brought a postal card from Maine or some

place, of a large hotel, and it had octagonal win-
dows on each corner, front corner, and then after 
that, houses following in rapid succession, as 
many as ten cellars being dug at one time, and 
sold—that is the house sold before the cellar was 
started; and shortly after the first house was 
built, I think it was in August, I spoke to Mr. 
Balch about contract, and Mr. Balch—I asked 

30 him if  I couldn’t have a written contract, and he 
said, “ Why, Fred,”  he says, “ Why, my standing 
connections and being a prominent member of 
the church over there makes my word just as 
good as my bond,” , and so I  went on until it was 
a—well, anyway, a month or so later, I asked 
Mr. Balch about getting a place for my wife and 
family to own in their own right, and he said, “ I 
have been thinking over a bonus proposition,”  
and he said, J ‘ on account of me having t o  take all 
the risks and furnishing all the capital, I don’t

40
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think I can allow more than $100 bonus in addi-
tion to your wage.”  My wages at that time was 
$4.20 a day ; and that went on until I  think it was 
in May, 1909. I again—well, in the meanwhile, I 
had been looking around for a house, and I found 
this house at 79 Chestnut street, and I told him 
about it, and—let’s see; he—  it was one evening io  
he came up the street, and near where we were 
living—we were living on the northeast corner 
of Ridgewood road and Ridgewood terrace, in an 
old house Mr. Balch had got, which was the prop-
erty he had bought from the North Company and 
for which I was paying a mere nothing o f ten 
dollars a month, and rarely ever received a re-
ceipt for the rent. At, any how, an evening short-
ly after, he came up the street and he stood on 
the street, and my wife and I were out in the 
yard, and my wife told him— informed Mr. Balch 
what I had found in the way of a house, and he 
asked where it was, and I told him. He said, “ All 
right, go ahead and buy it,”  and he counted the 
houses that we had erected at that time, and he 
said, “ ten houses,”  but he said, “ After this,”  
he says, “ I made up my mind to only allow you 
$50 a house,”  and we then and there both agreed 
to it, and we worked from that time on, on that 
basis up to the time I stopped work in Septem- 30 
ber, 1916.

Q Now, you said you spoke about a house at 
79 Chestnut street. A  At 79 Chestnut street.

Q These premises in question? A  These 
premises in question, and had a lot 150, and 
the house—175 feet front and 150 feet deep, and 
the house had 11 rooms in; that’s the house in 
question at the present time.

Q Well, what about that house? A  Well,
Mr. Balch said, “ Go ahead and buy it,” 40
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so I went to Mr. Charles Reeve, o f W yom-
ing, and informed him that I  had a credit with 
Mr. Baloh, and I wonld like to have the house, 
and for him to see Mr. Balch. Mr. Reeve came 
and saw Mr. Balch.

Q What about the house, was it purchased? 
10 A  The house was finally purchased.

Q And did you move in the house? A  I 
moved in the house in August, 1909. W e lived 
in the old house— went there in December, 1907, 
and moved away in August.

Mr. Smith. I object to that; it don ’t 
make any difference about the old house.

Q Did you do any repairs to the house? 
A  Yes, sir.

20 Q What did you do? A  I made several 
new floors in the house, and put in new bath-
room fixtures, put in new gas lights, new Rich-
ardson and Boynton range in the kitchen, new 
hot water boiler.

Q Is there any heating apparatus in that 
house? A  Yes, sir. I put in a furnace for 
which I asked Mr. Balch to furnish me money to 
put it in, and he did so. He said that I should 

gQ have the good of the furnace while paying for 
the house.

Q Did you speak to him about a contract 
afterwards ?

Mr. Smith. I  object to the question as 
leading.

A  I asked about the contract.
Q Did you ever have any other conversation 

with Mr. Balch regarding the agreement? 
A  Why, the only conversation I  had with40
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Mr. Balch about the agreement was just before 
I  left last September.

Q And now I want to get it clear. When 
you first spoke to him about having it in writ-
ing, what was the conversation then1?

Mr. Smith. I object to that on the ground 
that it has already been testified to.

The Court. I will permit it.

A  Why, when I asked him for a written 
agreement ?

Q Yes. A  Why, he said his standing and 
connections, being prominent in the church, 
made his word as good as his bond.

Mr. Smith. I  move that that be stricken 
out on the ground that it is the same thing 
as testified to before, exactly.

The Court. It does no harm. I  wanted 
to be sure what was said at the time.

Q Was that all that was said at the time? 
A  Well, Mr. Balch was very indignant, so 
that was all that was said at the time.

Q Now, did you ever ask him for an account-
ing? A  I asked him several times how—if 
something couldn’t be paid off, and he told me I 
was well enough off the way I was, receiving 
weekly wages and money deducted from the 
wages paying interest and taxes.

Mr. Tyacke. Of course the answer ad-
mits the amount, so we need not bring that 
out.

The Court. He was paid $4.20 a day.
Mr. Smith. There is a difference in the 

pleadings as to what amount is deducted; 
you have one and we another.

10
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Mr. Tyacke. We are willing to take your 
figures for it, that is, the amount per week 
deducted.

Mr. Smith. We will produce our record 
to show what was deducted.

Q How many houses did you build for Mr. 
Balchf A  118 houses, that is, I think, with 
the factory counted in.

Q And that is 108 after the first ten? 
A  Yes.

Q Now, Mr. Smith, I have a number of blue 
prints made, showing the different streets and 
houses, where they were located.

Mr. Smith. I have a list here o f all o f 
the constructions, chronologically arranged, 
built by Mr. Batch, beginning July, 1908, 
and ending September 16, 1916.

Mr. Tyacke. Perhaps we can agree on 
that and eliminate a lot o f testimony.

Mr. Smith. My records show the date of 
the beginning of the house, and the date of 
the completion.

(After a comparison of records.)
Mr. Smith. The only difference between 

the records is the house on the southwest 
side of Chestnut street, which, according 
to our record, was begun in July, 1916, and 
completed in October, 1916, Mr. Smith hav-
ing left in September.

Mr. Tyacke. We agree upon 116 houses 
and one factory.

Mr. Smith. Our records show that be-
tween July 1, 1908, and September 16, 1916, 
with the exception of the house that I have
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mentioned, 116 houses were erected and 
finished, and also one factory.

Q Do you know how many houses you built 
in the year 1908 f A  1908—I think it was ten 
houses, as near as my recollection was—that is, 
they were—I don’t know whether they were all 
finished at the time, but as near as I can recol-
lect, and it is a good ways back.

Q And then in 1909, do you remember about 
how many? A I think it was fifteen or 
eighteen; I don’t remember exactly; I am not 
sure about that.

Q And then in 1910? A  I think it was 
twelve, that year, if I am not mistaken. I am 
not sure.

Q And 1911? A  1911—I think there was 
twenty houses built that year.

Q And 1912? A  Then it dropped back 
again; fourteen or fifteen, I guess; I don’t know 
exactly.

A  And in 1913? A  1913, I think it was 
twelve.

Q And in 1914? A  1914, I think we didn’t 
build so many that year. I think it was eight 
or—it was in the neighborhood of that.

Q And then in 1915? A  1915, well, that 
was an off year—I can’t give you the number 
exactly.

Q Have you any idea about how many you 
built in 1915? A  It was a small number; I 
think it was six or eight, or something like that.

Q And 1916 the balance? A  1916—

Mr. Smith. I object to the question on 
the ground that it is leading.

Objection sustained.
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Q How many in 1916? A  Well, I don’t 
know whether it was eleven or— it was in the 
neighborhood of that, around there.

Q Now, when you left in 1916— that is, the 
employ of Mr. Balch, was there any money due 
you for wages? A  Why, a day and a half.

1° Q How much does that amount to? A  
About $6.50, in the neighborhood of that.

Q W as that ever paid to you? A  No, sir.

Cross examination by Mr. Smith.

Q Your wages, Mr. Smith, were computed 
upon the day basis, weren’t they? A  The 
wages ?

Q Yes. A  Well, that was the way we got 
them—it was first off, yes, sir.

20 Q All the time you worked for Mr. Balch, 
your wages were so much per day? A  So 
much per day, yes, sir.

Q Were you hired by the day? A  Well—  
there was not any question about by the day 
or the week or anything. I was hired to build 
houses for him, and I was to get the same wages 
that I was getting for W olfe and Jilson, when 
I  was for them, at the time.

Q That was when you were first employed 
30 by Mr. Balch? A  When I  was first employed 

by Mr. Balch, yes, sir.
Q Now, right on that point; had not W olfe 

and Jilson reduced your wages 40 cents a day 
just before you went with Mr. Balch? A  The 
plans for Mr. Balch—

Q Now answer my question, please. A  It 
was reduced 25 cents on account of—

Mr. Smith. Never mind.
Mr. Tyacke. Oh, yes it is—40
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The Court. Any explanation of that can 
be brought out on re-direct examination.

Q You said 25 cents or 25% ? A  25 cents 
a day.

Q You said it was not reduced 40 cents a 
day? A  No, sir; it was not.

Q And when you went in the employ o f Mr. 
Balch, he agreed, didn’t he, to reinstate your 
wages at the former amount? A  He agreed 
to pay me the same wages I was getting.

Q Before the reduction? A  Yes.
Q Now, we go back to the rate of wages. 

You said a day and a half was due when you 
left. I f  you were hired by any other rate than 
by the day, you would not say that a day and 
a half was due you, would you? A  The time 
book was made up by days.

Q Yes? A  Yes, sir.
Q Now, while you were in the employ of Mr. 

Balch, your wages were increased at different 
times? A  They were increased only in the 
last month I was there?

Q Only in the last month you were there? 
A Yes, sir.

Q Never anything more than that? A  
That’s when they were increased.

Q Then you were getting the same wages 
from the time you went into the employ o f Mr. 
Balch until the day you left? A  Practically, 
yes.

Q I want to know actually. A  Yes, sir.
Q You never got an increase in wages? 

A  Not above the $4.20 a day.
Q You are certain of that? A  Not until 

the last month. I don’t know whether it was 
September or August; it was either one of those 
months; it might have been in August.

10

20

30

40
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Q You are taking into consideration when 
you talk about increase the amounts that were 
paid for interest and taxes on your house, too? 
A  Yes* sir.

Q Do you know how much was deducted by 
Mr. Batch on account— on these accounts? 

io  A  $4.20 a week, yes, sir.
Q Was that amount ever increased during 

your employment during all these years? 
A  Was that amount increased?

Q Yes, or rather, decreased—the amount of 
the deduction of your wages? A  When I first 
went with him it was $5.00 and after the second 
payment on the house was paid, then it was 
$4.20.

Q Now, your work with Mr. Balch had to 
20 do with what part of the erection o f  the houses, 

Mr. Smith? A  What part?
Q Yes. A  Well, I started, and Mr. Balch 

told me where the lot was; I measured the lot 
off, and measured for the cellar, and gave levels 
for the digging men to go by.

Q You are sure Mr. Balch never did that? 
A  Mr. Balch, on the first cellar, took a couple 
of men there and started them digging until I 
got so I could be with him all the time, and of 

30 course I made measurements to show the men 
where the corners were.

Q Do you mean to say that every house, 
during all this period, was laid out by you, the 
location of it? A  Mr. Balch generally took 
me to the lot that he wanted the house built 
on, and told me how he would like to have it so 
far as the side line was, and I proceeded to lay 
the cellar out, and give the levels to the men.

Q You are a carpenter, are you? A  Yes. 
Q You are not a mason? A  No, sir.40
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Q Or plumber? A  No.
Q Or roofer? A  No, sir.
Q You are not a stair builder? A  I am 

not a stair builder, no sir; I  am just a car-
penter.

Q Didn’t your work with Mr Batch consist 
of acting as carpenter foreman? A  No, sir; ^  
did not.

Q Did you ever hire any masons? A  Hire 
masons ?

Q Yes. A  Yes, I think I have.
Q Very seldom? A  Very seldom, yes, sir.
Q Did you ever have anything to do with 

the plumbing work in any o f  the buildings ?
A  I told the plumbers where the bath rooms 
were to be— 2q

Q — located? A  Located.
Q That had to do with your carpenter work, 

however, didn’t it? A  And we conferred where 
the—

Q Conferred with the plumber. There is a 
plumber foreman on all these jobs, isn ’t there?
A  'Well, yes.

Q A  man who has charge of the plumbing 
work? A  They generally have a man in charge 
of the plumbing work. 30

Q And also a man in charge of the mason 
work? A  W e didn’t have a foreman mason at 
that time.

Q At what time? A  Well, not up to the time 
I left.

Q Now, going back, Mr. Smith, to the time 
that you were employed; I  understand that the 
first time you had any conversation with Mr. 
Balch was in 1907 while you were working for 
W olfe and Jilson? A  Yes, sir. 40
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Q And at that time, yonr position with W olfe 
and Jilson was assistant foreman, wasn’t it? A  
Assistant foreman?

Q Yes. A  I was the only foreman on the job 
at that time, yes, sir.

Q Just before you were engaged by Mr. Balch, 
16 had yon received notice from W olfe and Jilson 

that they were going to lay off in two weeks? A  
No, sir, I  did not.

Q And didn’t yon tell that to Mr. Balch? A  
Tell Mr. Balch that? No, sir.

Q And yon didn’t ask him for a job? A  No, 
sir.

Q He came to yon and asked yon to come 
with him? A  He did, yes, sir.

Q W hy were yon willing to leave them then 
^  and not the year before? A  Because I had in 

the course of construction a number of houses 
which I had started, and we had no other fore-
man there that understood them, and I stayed to 
finish them.

Q But they had reduced your wages in the 
mean time? A  No, sir; not then.

Q But you testified a few minutes ago that 
they had reduced your wages just before you left? 

30 A  Yes. You wouldn’t let me explain it.
Q I don’t want an explanation; I want the 

fact. A  All right; you have got the fact.
Q Now, the arrangement, as I understand it, 

Mr. Smith, respecting this agreement that you 
are now suing on, was made at the time or after 
you had found this Wyoming house to go and 
live in? A  The arrangement?

Q The agreement for the bonus, as you call it. 
A  Well, I— I understood then that I was to 

40 have a bonus on every house, before I had bought
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any house, before I found this house in Wyoming, 
the agreement was.

Q It was with the idea to help you get a 
home of your own? A  I would not handle a 
proposition like that for a bare day’s wages; 
too much responsibility.

Q And when you found that house that eve- 10 
ning that you mentioned, and met Mr. Balch on 
B-idgewood road, at that time when your wife told 
him about it, that’s the time you said that the ar-
rangements were made for the allowance of a 
bonus of $50.00 per house? A  That was when 
he reduced it to $50.00.

Q Had he ever paid anything more than $50?
A  Had he— I don’t get you.

Q You said that he had reduced it to $50. A  
Had he reduced it—

Q You said that he had reduced it to $50. A  
Well, when I asked him about it before, it was 
reduced from half profits to $100, and then I 
supposed everything was all right, and we got 
ten houses built, and I imagined I had that 
amount o f money for to buy the house, and so I  
commenced to hunt for it.

Q But the agreement you are suing on here is 
an agreement for $50. You don’t say anything 
about $100 or half profits, and I want to get the 30 
facts about that agreement. A  That was the 
agreement we made before the house was bought.

Q After you found it? A  After we found it.
Q When— the house where you lived, that be-

longed to Mr. Balch? A  Yes.
Q That was the time that agreement was 

made? A  Yes, sir.
Q According to the arrangements, when you 

proposed the purchase of this house, as to the 
balance of the purchase money, that is, what had 40
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not been paid by Mr. Balch wasn’t to be paid by 
Mr. Balcb; was to be taken care of by this $50 
bonus'? A  That was to be taken care of by this.

Q In other words, When you had earned out 
of this $50 bonus enough to pay for the balance 
on the house, that the house was to be all yours? 

10 A  Yes, sir.
Q Now, at that time, you had under construc-

tion, how many houses about? A  W e had under 
construction at that time ten houses, if I  remem-
ber rightly.

Q And you were finishing about ten a year ? A  
It would run in the neighborhood of about fif-
teen a year, yes, sir.

Q So that that would be a fair average, would 
it have been, for the years that you were with 

2Q Mr. Balch? A  Yes, sir.
Q And that would take until this bonus would 

accumulate to bring the thing through? When 
would that time have arrived, about, according to 
your computation? A  Why, I  imagine it was in 
1914 somewhere— T2 or ’14— somewhere there. 
I  haven’t figured it out.

Q So that according to the progress that you 
were making, that house— at the time of this so- 
called arrangement, you anticipated that in at 

30 least six years you would own that house? A  
I anticipated that it would be paid for in a very 
short time, yes, sir.

Q What do you meen by a “ short time?”  A  
Well, some years we built more houses and some 
years less.

Q Well, about how much? A  Well, probably 
—Well, maybe five or six years after we had 
taken the house, probably.

Q That was about as good as you could do, 
then. You figured that when that house should

40
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be all yours in five or six years, you would have 
gotten along as rapidly as you could reasonably 
expect to, according to the progress of the work?
A  Yes.

Q As you then saw it? A  Yes, sir.
Q Now, did you keep any account in your 

mind of the time when you would be in a position 19 
to call for this property? A  I had implicit faith 
in Mr. Balch, and I left it to Mr. Balch.

Q You didn’t pay very much attention to it, as 
far as the time was concerned? A  No, sir, I  did 
not.

Q You just went working along? A  I had all 
confidence in Mr. Balch, yes, sir.

Q And you knew that amounts that were re-
quired for interest and the amounts of the taxes 
were being deducted by him? A  Were being 20 
paid, yes, sir.

Q I understand that no writing was made be-
tween you? A  No, sir; was not.

Q And I just want to get this point fixed.
That the $50 bonus upon the arrangement would 
be applied by Mr. Balch upon your credit, and 
would be applied on account o f this house? A  
Well, I was to get a $50 bonus on each house, 
yes, sir.

Q And that $50 bonus was to be applied on 30 
account of this house that was bought for you? A  
Up to a certain time, until the house was paid for.

Q Yes, until the house was paid for. In other 
words, it was perfectly natural that he should not 
come and give you $50 once in a while? A  Well,
I thought as soon as the house was paid for I 
would have a little money to paint it and fix it 
up; that was all.

Q You always thought a good deal of Mr. 
Balch while you were working for him, didn’t 40
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you? A  I thought as much of him as I  did of 
my own father—nearly as much.

Q You got along well together? A  W e got 
along well, yes,

Q You used to tell him a lot of things about 
your home and how you got along together? A  

10 He used to tell me a lot o f things—
Q Just answer my question, please. A  Yes, 

sir.
Q You worked for him every holiday, didn’t 

you? A  Well, I worked for him a good many 
holidays; I can’t say I worked every holiday.

Q Almost every one; you were paid for all 
the holidays? A  Yes.

Q That was not true o f  most of the men, was 
it? A  No, that was not true.

O You worked also on Saturday afternoons?
2 0  A  vA  Yes.

Q And you were paid for this? A  Yes.
Q And that was not true of the other men? A  

No, they would not work because they belonged 
to the Union.

Q You were permitted to undertake work of 
your own by Mr. Balch? A  Yes.

Q Took contracts yourself? A  Yes.
Q And you worked on the contracts in his 

30 time? A  Worked on the contracts, no.
Q You took care of them?, A  When I wanted 

to go on these contracts in his time, I went there 
to get payments, and I always asked his permis-
sion and I went.

Q And he always gave you permission? A  
He always gave me permission, yes.

Q He let you have material from the general 
work on one of these jobs? A  Yes,

Q And he gave you credit for that material? 
A  Gave me credit?

40
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Q Yes, let yon have it without paying cash 
for it? A  Well, I can’t say as to that.

Q You know you still owe John O ’Rourke 
Company money?

Mr. Tyacke. I  object. Are we going to 
bring in that issue here, on outside capital? *0 
I don’t think that has anything to do with 
this case.

Mr. Smith. The point that I am endeavor-
ing to bring out— one of the allegations is 
that Mr. Batch’s interest in this plaintiff 
was emphasized and expressed, not only by 
this transaction respecting this particular 
house, hut by the other considerations 
which were shown to this plaintiff during 
the entire period of his employment.

The Court. It is hardly cross examina-
tion, though, Mr. Smith. I think that comes 
within the scope of direct examination.

Mr. Smith. It is on the part of the em-
ployment ; that has been gone into fully with-
out objection. I want to show that during 
his working hours, he was permitted to go on 
and do other things; that question is for the 
purpose of showing that Mr. Balch extended 
credit to him for the purpose of permitting 30 
him to go out and do other work.

The Court. I must exclude that.
Exception allowed Mr. Smith.

Q Now, Mr. Smith, didn’t Mr. Balch furnish 
you with radiator fittings and labor for the in-
stallation of the heating plant in that house? A  
Yes, sir.

Q And you understand that he charged this 
against you? A  Yes, sir. 40
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Q And also for freight and carting of this 
radiator and fittings? A  Yes, sir.

Q That was a part of the repairs—

Mr. Tyacke. W e will admit the sum of 
$133.94. W e will admit that Mr. Balch fur-
nished us with radiators and other things for 
that amount for this house which should be 
charged against us.

Q Mr. Smith, you didn’t leave Mr. Balch until 
this suit had been brought, did you? A  I left 
Mr. Balch—

Mr. Tyacke. Say “ yes”  or “ no.”
Witness. No— yes, I  guess I  did— no, 

that’s right.

Q Did you leave before or after? A  Mr. 
Balch was served with notice for an accounting, 
yes, sir, and then I left afterwards.

Q After the suit was brought? A  Yes, sir; 
I don’t know when it was brought exactly; I can’t 
say.

Q When did you leave? A  Why, September 
7th, was it, or September 15th?

Mr. Tyacke. I  have a memorandum here 
of the letter which he wrote to Mr. Balch; 
16th. That was right; the suit was brought 
on the 7th of August.

Q You left him a little note— you didn’t see 
him personally and tell him you were going to 
leave? A  I didn’t see him personally. I left 
him a little note— I wrote him a note and sent it 
to him or gave it to the boy to give to him.

Q And you sent your boy around in a day or 
two afterwards to his house ? A  I think my 
wife sent the boy around. I never sent anybody.
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Mr. Tyacke. W e will admit that we sent 
for the money and couldn ’t get it.

Q Yon went in business, after yon left, with 
Mr. Herrick, didn’t you? A  I worked for Mr. 
Herrick for a short time.

Mr. Tyacke. Has that got anything to do 10 
with this suit?

Mr. Smith. I  will withdraw the question.

Q Did not you try to get a lot of Mr. Batch’s 
men to go out with you when you left? A  No, 
sir.
» Q You did not? A  No, sir.

Q You didn’t speak to any o f the other men to 
get them to strike? A  I went away this Satur-
day so nobody could see me. I  didn’t want the ' 
men to go with me under any consideration.

Re-direct examination by Mr. Tyacke.

Q W hy did you leave the employ of Mr. 
Balch? A  Why, because I think I wanted an ac-
counting—a statement; some sort of statement 
to know where I was standing.

Q W hy did you leave at the time you did? A  
Why did I leave at the time I did ? I didn’t think 
it a proper thing to be iighting.a man and work- 30 
ing for him.

Q Now, you said that the Wolfe-Jilson Com-
pany reduced your wages 25 cents a day; do you 
care to explain how that was? A  I  certainly 
would like to explain. I  drew a plan for Mr. 
Balch’s son’s house, and it was a little larger 
than the run of houses we had been doing, and 
Mr. Balch didn’t care to pay more money for the v 
additional number of feet it was on, and Mr. 
W olfe came to me and said he would have to cut 40
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all of ns down so we could get the houses com-
pleted; that’s the reason it was cut down.

Q Who hired the men on the jobs that you 
were foreman on!

Mr. Smith. You mean for Mr. Balch!
20 Mr. Tyaeke. Yes.

A  W by, I  hired the carpenters and I hired a 
plumber.

The Court. A  plumber!
Witness. I  did, yes.

Q You mean one plumber—  A  I hired a 
plumber and I hired Mr. Tanner.

Q I  mean the general run of jobs; i f  a car-
penter came around, for instance, who hired 

20 him ! A  I did. I generally hired the car-
penters, yes, sir.

Q And how about the laborers ! A  The 
laborers— sometimes I hired them and some-
times Mr. Batch did.

Q What about their time ! A  Time ! I 
kept the time.

Q And what did you do with the time? 
A  Tim e!

30 Q How did you keep it, in a book or pad 
or what! A  In the book, yes, sir; time book.

Q What did you do with these time books! 
A  I took them to Mr. Batch’s house or sent 
them there, every Thursday night.

Q And who then paid the men! A  I gen-
erally paid the men, yes, sir.

Q W ho ordered the material for the jobs ! 
A  I ordered materials, most of it, with the ex-
ception, sometimes I think on the telephone—  

20 and if Mr. Balch was going home, I  would ask
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Tiim to order for me. Sometimes he would order 
if he found out what we wanted.

Q Who drew the plans for these houses'?
A  Well, generally, we would get a postcard, 
or something like that, and I made the working 
plans so we could go along on the different con-
structions. ®

Q And when would you draw these plans?
A  Well, I made them at nights when I first 
started; afterwards I done part of them on the 
jobs.

Q Do you know how much time you spent—

Mr. Smith. I  don’t know that this is re-
direct examination.

The Court. The question was raised as 
to what extent he had charge of the work 20 
in cross examination. I  will permit it.

Q How much time did you spend after the 
regular working hours on Mr. Balch’s business?
A  Well, it was different hours; sometimes it 
would take longer than others. I worked at 
different times until ten o ’clock, sometimes 
maybe only an hour’s time.

Q And do you know how much actual money 
you received in your envelope each week? 30 
A  Actual money?

Q Yes. What I mean is, after deducting 
everything Mr. Balch deducted, what did you 
receive? A  Well, if I  worked all day Satur-
day, I  generally got—

The Court. The time book will show, 
won’t it?

Witness. —$22.20.
40
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Re-cross examination by Mr Smith.

Q Yon said that yon drew plans, every one 
of these honses that were built They had a 
set o f plans furnished by the architect, didn’t 
they? A  No, sir.

in Q Do yon mean to say that yon drew a
whole set of plans for any house? A  I drew 
floor plans for that part o f the house. Mr. Balch 
would find some house and we would go in an 
automobile, and he would tell me to draw it like 
that.

Q You mean the floor plans; you would 
make the floor plans on a piece of beaver 
board—(holding up beaver board). A  That 
is what you call it, yes.

20 Q That is the kind of plans you sat up
nights to do? A  No, I did that on the job.

Q What kind of plans did you sit up nights 
to make? A  These plans were different; I 
made some of them on paper; part of them I 
made—

Q Were these plans drawn to scale? A  
They were drawn so we could work them up.

Q That’s a sample of the plans you did? 
(Indicating beaver board with plan drawn on 

^  it.) A  That’s some of them, some of them, 
yes, sir.

Q Can you name one house for which you 
drew the plans, other than the floor plans like 
we have here? A  All I claim, I drew the floor 
plans; yes, sir.

Q Only the floor plans like that? (Indicat-
ing.) A  Yes, sir; so we could—

Q You drew no working plans like that? 
(Indicating.) A  That came from out West.

40
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Q These were plans yon built the houses 
from? A  There was one or two houses we 
built from that, yes.

Q And as I understand it, you would change
the floor plans—you and Mr. Balch or someone
else, and make a little different lay-out, and 7 A 10it would be worked out like that? A  Some'-
times we would change the floor plans; we had
none of these plans; no, sir.

Q Your floor plans that you drew on these 
boards were taken—were copied from other 
floor plans and blue prints with what sugges-
tions there might be made— A  No, sir; the 
plans we generally had was a little bit of a 
place; places or plans that would come in the 
Ladies’ Home Journal or like that, and I would . 
have to make it to a scale, and he would make 0̂ 
the suggestions and I would make some other 
plans.

Q You said you hired a plumber. Do you 
mean one plumber ? A  I hired the first 
plumber that came there; yes, sir.

Q Any others? A  I hired Mr. Tanner; L 
gave plumbers orders to take away—

Q Outside of that, your hiring was among 
carpenters and laborers? A  Carpenters and 
laborers; yes, sir.

Mr. Tyacke. I have two time books. I 
don’t suppose you object to these going in 
evidence; time books on this job—on this 
house.

Mr. Smith. Are these offered for the 
purpose o f showing he kept the time book?

Mr. Tyacke. To show he kept the time 
book for the carpenters. 40
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Time book which begins February 20, 
1914, will be marked Exhibit C-3 for identi-
fication.

Time book which begins October 17, 
1912, marked Exhibit C-4 for identification.

Q I show yon a book marked Exhibit C-3 
for identification, and ask you if  you will tell 
me what that is? A  Well, it is a time book 
for Mr. Balch— different trades, laborers, etc.

Q And who wrote these names in the time 
book in here? A  I did.

Q And what were you to do with the time 
book each week? A  I took it to Mr. Balch’s 
residence or else I gave it to Mr. Balch if he 
was around the job, at the time.

20 Q And then what would become of it after 
that? A  Why, it was taken I suppose by his 
son to New York, and the time was made up 
and the money we brought back to Mr. Batch’s 
place.

Q • And then what became of the book? 
A  The book came back with the money.

Q I  show you a book marked Exhibit C-4 
for identification, and ask you if you can 
identify that and tell me what it is. A  Yes, 
sir; this is one of the books we had on the dif-
ferent jobs.

Q For the same purpose as the other? 
A  Yes, sir.

Q And who made the writing in it? A  I 
did.

Mr. Smith. I  don’t object to the books 
if they are in for the purpose of showing 
that he kept the time, but I  object to them 

40 for any other purpose.
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The Court. They are in evidence for 
whatever they show; whatever they may he 
worth.

Mr. Smith. I shonld like now to make 
the request of Mr. Smith to permit these 
hooks to he returned to Mr. Balch; they 
are a part of his records and are not 10 
properly in the possession of Mr. Smith.

Mr. Tyacke. A fter the case is ended, we 
have no objection to their going to Mr. 
Balch.

Q What became of the rest of the time 
hooks? A  The rest of the time books? Mr. 
Balch has those.

Q I show you another hook and ask you if 
you can tell me what that is? A  Well, this is 
a book we had to make charges in and write ^0 
down different things.

Q In whose handwriting is that? A  That 
is my handwriting.

Q And is that the original or a carbon copy?
A This is a carbon copy.

Mr. Smith. I  object to that on the ground 
that it is leading.

Q Is that the original? A  This is the 
original like what was in there is torn out; this 30 
is the original book, yes.

Q Who wrote that? A  I did.
Mr. Tyacke. I offer that in evidence.
Mr. Smith. I object to it on the ground 

that it has not been shown that it had a 
thing to do with this case.

Q Is that an order book?
Mr. Smith. I  object on the ground that 

it is leading. 40
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A  It is an order book.
Mr. Smith. I ask to have that stricken 

out.
The Court. It will be stricken out.

Q What kind of a book is it? A  It is a 
10 book to make memorandums in of any business 

that we done that had to go to New York.
Q Now, I show you an item marked “  April 

3, 1916/’ and ask you what that is; read it all. 
A  “ April 3, estimate on Mr. Small’s porch, 
$120. This includes mason, carpenter’s and 
painting work. Edward Balch per F. L. S.

Q Who is F. L. S.? A  Frederick L. Smith. 
Q Has that anything to do with Mr. Balch’s 

work? A  Yes, sir; I was in the employ of Mr. 
20 Balch, and it was for him; I went there and 

made an estimate.
Book admitted in evidence and marked 

Exhibit C-5.
Q How long did one of these books last? 

A  Sometimes they last months, according to 
the business, and sometimes one would last two 
weeks, sometimes a month, sometimes maybe 
more, according to what business we done.

30
By Mr. Smith.

Q Where is this Small job located? A  In 
Wyoming.

Q What street? A  Grand street.
Q Grand? A  Yes, sir.
Q Mr. Smith, this entry of April 3rd repre-

sents an estimate on Mr. Small’s porch; did 
Mr. Balch do the work? A  No, sir.

Q Who did it, do you know? A  Nobody.
Q Never was done? A  No, sir.40
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Q Didn’t Mr. Small ever give the contract? 
A It wasn’t given ont.

Q Has not been done yet? A  No, sir, not 
to my knowledge.

Q Yon didn’t see Mr. Small respecting this 
job on behalf of Mr. Herrick or yourself? 
A No, sir; that was before I left Mr. Balch; 
before I thought of leaving him.

Q Then yon didn’t go to see him to get the 
job for Mr. Herrick? A  No, sir; I did not.

By the Court.

Q Mr. Smith, as I understand it, yon said 
yon had an arrangement with Mr. Balch by 
which, first, yon were to share equally in the 
profits from the houses that he built, and that 
later on, he told you that instead of that, he 
would give you $100 for each house? A  Yes, 
sir.

Q And still later, he cut that down to $50 ? 
A Yes, sir.

Q That was about the time, as I recall it, 
that the first ten houses were completed; is that 
so? A Well—

Q That last arrangement? A  They were 
not all completed, of course; they were stand-
ing up—some were completed and some were 
entirely completed.

Q We will say that they were in course of 
construction? A  Yes, sir.

Q Did you say anything to him or make 
any protest after the reduction of your interest 
at the time that he made this reduction? A  I 
made no protest. I didn’t know what I was 
going to get, first off, you know, and he told me 
to get started, and we started, and then after 
we got started, I asked him for a written con-
tract, so I would know—
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Q I remember what yon said abont that, 
but that was in relation to $100 a house, wasn’t 
it? A  That is what I thought I was going 
to get, first off.

Q What made you think you were going to 
get that? A  That’s what he told me.

10 Q He told you you were going to get $100 
a house? A  Yes.

Q When he reduced that to $50 a house, as 
you said, did you make any objections to that 
reduction, or did you say anything to him about 
it? A  When he made the reduction, “ well, if 
I am going to get $100 for ten houses, all right,”  
and if he wants to make—he says, “ After this,
I  am not going to give only $50 bonus besides 
your wages,”  and he made an agreement right 

2Q there, and o f course, we worked right on 
through the whole business.

Q Then it is my understanding that your 
contention is that you are entitled to $100 apiece 
for the first ten houses, and $50 apiece for the 
remainder? A  Well, that’s what I thought I 
was going to get, first off.

Q I want to know if you thought you were 
going to get that or by virtue of your agree-
ment, you would receive that? A  Yes, sir; 

30 that’s what I  thought I was going to receive; 
yes, sir.

Q Now, houses were finished, I think you 
said, at the rate of 12 to 15 a year? A  Yes, 
sir.

Q And meantime, you had purchased a house 
of Mr Balch—had purchased a house in which 
you live? A  Yes, sir.

Q And he was deducting from your wages 
each week a certain amount—first $5.00 and 
later on, $4.20? A  Yes, sir.40
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Q For how long a time did he deduct $5.00, 
do yon remember? A  That was until the next 
payment on the house was made.

Q That was a reduction of $750? A  Yes, 
that was a reduction of $750 on the mortgage.

Q Now at the time of that reduction, did 
you have any conversation with him in relation 10 
to it? A. Why, I took it for granted—

Q No, no; I don’t want that. I don’t want to 
know what you took for granted; what was said?
A What was said?

Q Yes, by Mr. Balch to you? A  What was, 
said was this : He said, “  After this I have made 
up my mind that I will pay only $50 per house, ’ ’ 
and 1 agreed with him,

Q You misunderstand me. First he deducted 
$5.00? A  Yes. 2(*

Q And later on, $4.20? A  Yes.
Q And when the change was made from $5.00 

to $4.20, did he say anything to you, or did you 
say anything to him about it? A  Yes, I asked 
young Mr. Balch about that, so I could have a 
little more money in my envelope, you know.

Q You requested that the reduction be made?
A Yes, that just about covered what it came to 
each year. 30

Q Did you figure out what it came to each 
year? A  Mr. Balch’s son figured for me.

Q He figured for you? A  Yes.
Q And did you see the figures? A  Why, he 

figured in front of me and showed me that it 
would be that, if it was made.

Q Well, what did he include in that calcula-
tion, do you remember? Did he include the taxes?
A The taxes, insurance and interest.
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Q That is, interest on the mortgage covering 
the property? A  Yes, $3,000, and the taxes, wa-
ter, and the insurance for three years.

Q Well, yon according to your idea, were en-
titled to the credit on the purchase price of that 
house o f  $50 for every house that you finished,

10 were you? A  That was the understanding, yes, 
sir.

Q Was there ever any understanding as to 
when this $50 should be paid you? A  No. I 
don’t think so.

Q Nothing was ever said about that? A  It 
was to be applied to the reduction of the mort-
gage; that was the understanding.

Q Well, now, the first year, you bought the 
house in 1909? A Yes, sir.

2Q Q And you were entitled then to at least $500, 
according to— at least as soon as you finished 
those ten houses, you were entitled to that? A 
Yes, sir.

Q So then in 1910, you had finished some 
more houses; how many more? A  Why, I 
think—well, I know we ran a little over, you 
know.

Q Fifteen houses? A  Fifteen or eighteen 
houses, yes, sir.

30 Q So you would be entitled to at least $750? 
A  Yes, sir.

Q And in 1911, you would have been entitled 
to say $500 or $600 more? A  Yes, sir; I 
imagined that was the way it was going to be.

Q And so on, each year, you would be en-
titled to approximately $600? A  According to 
the number of houses built.

Q Well, why wasn’t the amount that was de-
ducted from your wage reduced to correspond 
with the balance which was remaining to be paid40
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by yon? A  That’s what I was trying to find 
out.

Q When did you try to find that out? A  
Well, I asked Mr. Balch’s son nearly every year 
about—whether there was nothing more credited 
to me than on the purchase price, and he said, 
“ no,”  he said all that was credited to me was 10 
the $1,250 that had been paid.

Q What did you do then in regard to that? A  
I kept—the next year I asked the same question.

Q I know, but did you ask the defendant for 
any explanation of why you were not credited 
with the amount to which you were entitled for 
the finishing of these houses? A  Well, I didn’t 
ask him until the last year.

Q Why did you wait until then? A  Well, I 
thought I had enough money to pay for it; that £0 
was all.

Q But you were paying interest money you 
didn’t owe them, weren’t you? A  Yes, sir.

Q Why did you do that? A  I thought that 
when the thing was settled up, I  would have a 
little money left over, to fix my house up, and 
have the house free and clear.

CHARLES R. REEVE, of full age, being duly 
sworn on his oath, according to law, testifies 30 
as follows:

Direct examination by Mr. Tyacke.

Q Where do you live? A  Wyoming.
Q What is your business ? A  Real estate 

and insurance business.
Q Do you know Mr. Balc'h? A  I do, yes.
Q Do you know Mr. Smith? A  I do.
Q Do you know the property where Mr. Smith 

lives? A  Yes. 40
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Q Do you know who was the agent in the ne-
gotiations for the sale of that property? A  I 
was.

Q Did you have any conversation with Mr.
Batch about it? A  Yes, sir.

Q Did you ever have any conversation with 
10 Mr. Batch about—regarding Fred Smith? A  

Why, at the time he was going to buy the house; 
he was going to buy one for a home for Fred; 
getting it for Fred.

Q What did he say about that? A  Why, 
took Mr. Lord—that was the man that had charge 
of the cottage, went down there and showed him 
around there; they had a mortgage on the prop-
erty, and he said he was going to get a home for 
Fred. He was giving him $100 for each house he 
turned out for him; that was the only way Fred 
could get a home.

Q Who did he tell this to? A  In front of 
Mr. Lord.

Q He told you this? A  He mentioned that 
he was going to get a home for Fred.

Cross examination by Mr. Smith.

Q Just say that again. A  He was going to 
give him $100 on each home— sort of agreement— 

30 on each home he turned out.
Q Tell us as near as you can the conversation. 

A  Why, the way it started, Fred—he was going 
to get this home for Fred; he said Fred couldn’t 
save the money, and he was going to start a home 
for him this way, and he was going to give him 
$100 for each house he turned out for him, and 
he was going to credit it in some way with Fred, 
and give him the, house.

Q Where did this conversation take place? A  
Why, I think that was the night we went down.

40
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Q Where ? A  On the road from Wyoming to 
Madison—

Q Walking, were yon? A No, sir; in a horse 
and wagon.

Q Whose horse and wagon? A  Mine, or my 
father’s. I was there with it.

Q And who else was present? A  Mr. Lord.
Q What Mr. Lord? A  Mr. B. F. Lord; he 

has since passed away.
Q Just as nearly as yon can, tell us what he 

said? A  That was about the drift of the con-
versation.

MRS. FLORENCE L. SMITH, of full age, being
duly sworn on her oath, according to law, tes-
tifies as follows:

Direct examination by Mr. Tyacke.

Q Are you the wife of Fred L. Smith? A  I 
am.

Q Where do you live? A  79 Chestnut street, 
Wyoming.

Q Do you know Mr. Balch? A  Yes.
Q Where did you live prior to the house you 

are living in now? A  The old house in Ridge-
wood road, Maplewood.

Q Did you ever see Mr. Balch there ? A  Oh, 
yes; very often.

Q And do you remember any particular occa-
sion when he came there? A  Oh, yes; I remem-
ber when he came there when we asked him to do 
something for us about a house, and after Mr. 
Smith had been there about a year with him. 
Yes, I remember Mr. Balch coming there, and I 
told Mr. Smith that I thought we had better tell 
him what we found in the way of a home, so we 
walked over to where he was, and told him about
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Motion to Dismiss.

it, and he said that—I believe he said there were 
ten houses, and that after this, he could only let 
us have $50 on a house instead o f $100 that he 
promised. After this, he had gotten it down to
$100.

Cross examination by Mr. Smith.
Q You had decided at that time, Mrs. Smith, 

upon the Wyoming property? A  Yes; Mr. 
Balch had told Mr. Smith to look around for 
something, and he had looked at this Wyoming 
property—

Q That suited you? A  That suited us, and 
within our means, and we so told Mr. Balch

Q Mr. Balch was doing this for the purpose of 
getting you folks so that you would own your own 
home? A  Paying Mr. Smith, of course, what he 

20 had earned. Mr. Smith had earned that much 
towards a home, and it was paid, most assuredly.

A dj o ur ne d  t o  1 :30.

A f t e r  Re c e s s .

The Court. It is represented by counsel 
for the complainant that Mr. Andrew Rein- 
gar was duly subpoenaed to attend this hear- 
ixig at this place, and on this date, and the 

30 witness’ fee has been paid him. I certify
that he has not appeared.

Mr. Tyache. Plaintiff rests, with the rights 
reserved that he may have to introduce fur-
ther testimony of the aforesaid witness 
later.

Mr. Smith. I  move that this action be dis-
missed on the ground; first, that the agree-
ment set up in the pleadings, to wit, an agree-
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ment made by the defendant with the com-
plainant that defendant should pay the com-
plainant besides his weekly wage, “ the sum 
of $50.00 for each house or building erected 
under complainant’s supervision, to be paid 
upon the completion of said house or build-
ing,”  was not in writing, and therefore void, 10 
as being within the Statute of Frauds, or 
that provision of the Statute of Frauds which 
requires that contracts which are not to be 
performed within one year be in writing.

The second ground is that this action be 
dismissed on the ground that the agreement 
should be introduced by the complainant is 
void because it is not in writing, and within 
the provisions of the Statute of Frauds which 
requires that trust agreements, excepting re- 20 
suiting trusts, be in writing, and

Third, I move that the action be dismissed 
on the ground that the complainant is in 
laches. That he has not used proper dili-
gence in endeavoring to fasten this alleged 
liability upon the defendant.

One other motion, or rather, this is in the 
form of an objection, that I wish to have 
upon the record, that this case must first 
have in it decided the question whether or ^  
not there was an agreement between the par-
ties, and it should not now be heard by the 
Special Master upon the order made in this 
cause, because there are questions of law to 
be decided, and questions other than matters 
o f account to be determined before the ques-
tion of the account it raised.
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EDWARD C. BALCH, recalled, as a witness by 
Mr. Smith, testifies as follows:

Direct examination by Mr. Smith.

Q Mr. Balch, you are the defendant, are you?
A  Yes.

10 Q When did you first become acquainted 
with the complainant? A  About, oh, I guess 
nearly a couple of years before he was em-
ployed by me.

Q Will you state to the Court the circum-
stances under which his employment arose? A  
Why, he was an assistant foreman under a man 
named Fred Swineburg which was the foreman 
for W olfe and Jilson, and this Mr. Swineburg 
used to give Fred charge of some of the work on 

2o my jobs, and of course, naturally, I was on the 
job all the time, and became quite well ac-
quainted with Mr. Smith long before he was em-
ployed by me, and I think Wolfe and Jilson 
built some forty some houses for me before Mr. 
Smith—in fact long before Mr. Smith was on the 
W olfe and Jilson job, they had been building 
these houses for me, and towards the end, I only 
gave a few houses out, towards the end of the 
time that Mr. Smith was there, and Mr. Smith 

30 came to me one day and said, “ Now, the work 
is getting cut down, ’ ’ he said, i ‘ and I am going 
to be out o f a job before long,”  and of course, 
as I said, I was very well acquainted with him, 
and talked to him, and he had told me how 
anxious he was to get a home for his family, 
and all those things, and I said, “ Fred, don’t 
worry.”  In fact, he was very much worried;he 
does worry over small things, let alone great 
ones like that, and I said, “ Don’t worry about 
that, Fred,”  I said, “ I will fix something for40
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you.”  So it was on the strength of that that I 
closed np with Wolfe and Jilson their last 
house.

Q What do you mean by closing up with 
them? A I mean when they built their last 
house that I had given them.

Q For you? A  For me, yes. I told Mr. 
Smith that I would fix a place for him.

Q Were you building houses yourself at the 
same time they were building them for you? A  
You know, although of course, I gave them out 
because I was in New York most of the time, 
I always spent half a day out on the jobs when I 
was contracting to Wolfe and Jilson, so they fin-
ished these houses up, and Fred seemed to be 
very happy to think that he was not going to lose 
a job, and I asked him what he was getting, and 
he told me on account of the slackness of the 
work, that he had been cut down 40 cents a day. 
Well, and I said, “ Fred, I will put you back on 
the basis that you originally was on. ”  So he told 
me it was either $4.00 or $4.20, or something like 
that—of course, my son can tell better about the 
details. He has all that figured, and it was either 
$4.00 or $4.20 a day that I paid him on the basis 
of, and we got along fine together, and I told him, 
I said, “ Fred, — ”  this house business would 
come up every once in a while—

Q What do you mean by “ house business?”  
A His home, you know. I said, ‘ ‘ Now, Fred, if 
things go all right this year, why, I am going to 
give you a little bonus towards getting this 
house.”  This was some time afterward; the 
agreement—he was to work as I engage every 
man that is on the job, and I never hired a man 
in my life, only so much per day, and this other 
agreement was only voluntary on my part—had
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nothing to do with any agreement at all. X had 
never made any agreement in my life

Q Yon started to give a conversation about 
his home. A  I told him I would give him a little 
bonus if I made out this year—I thought I would 
help him get this home; I was in the habit of do- 

10 iug that. I had helped others to get homes, then 
everything went along nicely until he was going 
to move; I wanted to tear the house down he was 
living in at the time— an old house ; it was a valu-
able lot, but it had an old house on it—the as-
sessor, Mr. James Black, right on the corner o f 
Ridgewood terrace and Ridgewood road, and I 
told him he had moved away off somewhere— 
Mountain View or somewhere, and I told him he 
might have that house to live in, and I wouldn’t 
charge him only just a little—mere pittance to 
help pay the taxes on the place I think he 
agreed to pay $10 a month, and I never got but 
three payments on that house all the time that he 
was there. He paid $10—he gave it to me, a ten- 
dollar bill at different times, three times while he 
lived in that house ; then I told him to go and 
look around. He was very anxious to go to '"Wy-
oming- -■and I said, “ Go over the ground, Fred, 
and see what you can find that will be within rea- 

30 son, that you can handle,”  and he came back with 
this report of this house in Chestnut street— 
wanted me to go up and see it, which I did. I 
said “ Fred, are you positive that this location 
and this house will suit you in every respect?”  
He said, “ That’s just the thing, just the thing for 
my family.”  I said, “ All right then; go ahead 
and see Mr. Reeves.”  He was the agent. “ See 
Mr. Reeves about the terms that can be made, 
and I will help you with the house.”  And he got 
the house, and I was to pay $500 down as a first

40
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payment, and then I had to obligate myself in 
this agreement to pay $750 more within—I think 
it was three years, and in that way, the thing 
started. He moved np into the Chestnut street 
house and seemed to be very happy up there.

Q When the title to the Wyoming property 
was taken, was it taken in your name! A  Yes. 10

Q And who gave the mortgage ? A  I did.
Q How much was that mortgage for ? A  

Well, I only paid $500 on it first—I figured—it 
was $4,250 for the price of the house in the first 
place.

Q Why was the sum of $500 paid down? A  
Why, of course, in the first place, it was paid be-
cause that was the lowest he would take.

Q Who do you mean by “ he?”  A  Mr. 
Lcrd 2Q

Q He was the owner? A  He was the owner 
of the house, and that was the lowest he would 
take.

Q What were the terms of the mortgage? A  
That I was to pay the $750 inside of three years, 
and I got the rate of 5%.

Q These terms were presented to you, and 
you knew that these payments were to be made 
by you; is that true? A  Yes, sir.

Q Well, now, when you came to take title, did 30 
you pay the $500? A Oh, yes. -

Q To whom did you make that payment? A  
I have forgotten just whether it was made 
through—I think it was made through Mr. Reeve;
I am not quite sure about that.

Q And did you execute a bond and mortgage ?
A Yes.

Q Now, have you told us all of the conversa-
tion had with Mr. Smith respecting this alleged 
agreement for bonus? A  Yes, sir. 40



Edward C. Baldi, direct.

Q You have told us all of the conversation. 
Did you agree at any time prior to his employ-
ment or subsequent thereto, to give him half of 
your profits in building1? A  No, sir; never.

Q Had you any conversation to that effect 
with him at any time? A  No, sir. Never.

10 Q Had you any arrangements with him or any 
conversation with him respecting the payment of 
any bonus o f $100—  A  Never; no, sir. 

q  —per house? A  Never; no, sir.
Q Was the sum of $100 ever mentioned? A  

Never mentioned in my hearing.
Q Was there any mention of the sum of $50 

per house from him? A  No, sir.
Q What was meant when you said that the 

bonus—you told him you were to give him a 
20 bonus, so you would help him to buy a house. 

Was there anything ever—was there a state-
ment like that by you? A No, sir; just simply 
as I said, it was a voluntary thing that I am 
very apt to do with' my men—for instance, if a 
man in my employ wants to own a house, or 
garage, and they are not saving or economical, 
I say, “ If you break the record on that, you 
know, you get a little extra on that.”  I have 

3Q done that a good many times—paid them extra 
when I thought they were working faithfully on 
a thing, and getting it done on time.

Q What was the salary of Mr. Smith when 
he was employed? A  I think it was $4.00 a 
day when he first came there, Mr. Smith, if I 
remember right. Of course my son can tell you 
all these things—these little details. I cannot 
remember figures exactly, but he had it all 
down there in his books, and he can tell you 
accurately.
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Q What was your arrangement then with 
Mr. Smith about the carrying of this house? 
Tell us that. A  Why, after making this first 
payment, now, he said, “ I want you to take 
out so much per week. ”  That was to pay the 
interest and taxes and the insurance, and he 
had my son figure it out just what it would be, 
and we took that out at his request, so much per 
week.

Q Do you remember how much that was? 
A Why, I think it was $4.00 or $5.00— some-
thing like that, Mr. Smith. As I said, the 
figures are all there, and you can— I think it 
was $5.00, or something like that first.

Q You have heard the testimony of Mr. and 
Mrs. Smith respecting the alleged conversation 
with you at their home, or near their home, in 
which you are alleged to have stated, or they 
said you stated that from that point on, they 
would have $50 per house. Do you remember 
the occasion of talking with Mr. and Mrs. Smith 
about this arrangement? A I remember talk-
ing with Mrs. Smith; I remember her leaning 
out of the window when I was out in the yard, 
because they had a very nice little vegetable 
garden there, and Fred occasionally would give 
me a few tomatoes or a boquet that was raised 
on the place there, or something of that kind, 
and Mrs. Smith— and I said, “ Well, we are get-
ting along very nicely with this, and,”  I said, 
“ I am going to give Fred a little something 
extra on this thing, and,”  I said, ‘‘ any house 
this year that I make anything on—that there 
is anything in, why, I am going to give him 
$50.”  There is where the $50 story originated.

Q When was that conversation? A  I 
couldn’t tell you exactly, but it was a long time 
after Mr. Smith was employed by me.
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Q Have you since that time, Mr. Batch, had 
any conversation or made any other arrange-
ments with Mr. Smith respecting the payment 
o f additional money to him1? A  Why, of 
course, as I said, I  obligated myself for the $750 
I met at the time it was due.

10 Q He had nothing to dp with that, as I un-
derstand? A  No, he had nothing to do with it.

Q You paid the $750 on the mortgage when 
it fell due? A  Yes.

Q I want to know whether you have had any 
other conversation or arrangement with him, 
with Mr Smith, since the house was purchased, 
respecting any bonus agreement or arrange^ 
ment? A  No, sir 5 none whatever, until this 
notice was served on me to appear in court.

2q Q Y o u  mean the subpoena in this suit? 
A  The subpoena in this suit; yes, sir.

Q What happened then? A  I  took it to 
him, and I said, ‘ ‘ Fred, what does this mean?”  
“ W ell,”  he said, “ I  have been advised to do 
this.”  He said, “ My home has been a regular 
h—  for the last six months.”

Q Did he say “ h— ” ? Tell us what he said. 
A  Well, I tell you, Fred never swore in my 
presence. I  have heard him swear, but he never 

30 swore in my presence, and I knew what he 
meant right away. He said, “ They are at me 
continually at home, and it has been a regular 
h— , my home has been,”  and he said, “ I was 
obliged to do it.”

Q Had there been any other conversation 
between you at any other time about this pay-
ment? A  No, sir.

Q That you remember? A  No, sir; none 
whatever. He seemed to be perfectly happy, and 
told me on many and many occasions, that I

40
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was better to him than his own father, and it 
breaks my heart to think a man that I have 
done as much as I have done for him conld do 
such a thing of this kind. I have treated him 
like my own children— I gave him just the same 
as them. When I got a turkey for my family,
I gave him just the same. I clothed him in rub- 10 
ber from head to foot. He never would take 
any physical care o f his condition at all. I did 
everything I possibly could, same as I look after 
my own children.

Q What were Mr. Smith’s duties in your 
employ? A  Foreman of the carpenters. He 
was the oldest man— that is, the first man en-
gaged, and therefore he started the first, the 
same as the man who is foreman to-day is the 
next oldest, and he is foreman. 9q

Q What are the foreman’s duties? What 
does he do more than an ordinary journeyman?
A As I said, I had implicit confidence in Fred, 
and I used to let him do lots of little things.

Q What did he do on this job? A  He was 
foreman of the carpenters.

Q We are not carpenters, and Mr. Reed 
would like to know what that means. A  For 
instance, Fred had charge— his particular part 
was attending to the framing o f the buildings—  30
putting up the frames.

Q Who hired the men? A  I did sometimes 
—in this way, now : Mr. Smith would come to 

me, and I would say, “ All right, Fred, take 
them on, ’ ’ but I  engaged every man that came 
on on that job. That was my own system. I 
was there from seven o ’clock in the morning 
until the last Italian went home at night.

Q Hid Mr. Smith draw plans for the con-
struction of these buildings? A  Mr. Smith 40
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never drew a set of plans in his life, except 
these little floor plans that has been shown in 
my snit case, that I copied from other places;
I  had Mr. Joseph Harch draw me about five 
plans; I  had Mr. Englis draw me two or three 
plans; I had—what is over here in Montclair,

10 that architect—Mr. King draw up one plan, and 
Mr. Lucius Main draw up place for me, and 
then we had some plans from the West.

Q You had plans for your buildings?
A  Yes,

Q Were any of these plans used for more 
than one building ? A  Oh, # sometimes a dozen; 
we just simply made little changes that I would 
suggest to Mr Smith.

Q I  show you a couple of pieces of beaver 
20 board; what are these? A  Those are the plans 

that I spoke of.
Q We have been speaking of plans by an-

other architect; what are those? A  They are 
changes from some plans we have built from.

Q Who did this work? A  I think this is 
Mr. Smith’s own drawings here.

q  Did he make any other plans besides that 
kind? A  No, sir.

30 Q How were they; did he ever draw any 
plans on paper? A  Oh, he has drawn these— 
some of these on paper, as well as this (indi-
cating beaver board). The reason we substi-
tute the paper with the beaver board is because 
they would not tear so quickly on the building.

Q What is the purpose of plans like that? 
A  That is just to show the changes; you see 
we were to design the houses from the same 
plans, with just a little alteration here and 
there that I would suggest.

40
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Q Did Mr. Smith’s duties take him on any 
other work besides carpentry work? A  Yes; 
if I would send him to do certain things, he 
would do certain things, you know, but that was 
his work—just the foreman of the carpenters.

Q Now, Mr. Balch, you mentioned a moment 
ago something about Mr. Smith doing work for 
himself; tell us about that, please. A  As I 
said, I tried every way that I possibly could 
to put every dollar in his pocket I could. I 
tried to put every dollar in his way, and I let 
him take these outside things, and he took two 
or three jobs outside—let him have credit down 
in the yard, furnished the lumber; I knew it was 
$2.00 or $3.00 profit for him, and I let him go 
ahead at the work that he was doing. W olfe 
would come down two or three times and had 
quite a talk with him, and I never objected to 
that, or Fred going up there; things would 
happen and he would come after him, and he 
would go up and straighten these things out; 
he had lots of little chances, and I let him go on 
his own work; I never refused him a thing while 
he was on the job.

Q You don’t know, Mr. Balch, of your own 
knowledge about the payments o f interest and 
the bookkeeping charges against Mr. Smith’s 
account and the payment of taxes upon that 
property? A  No, my son attended to all 
that.

Q Do you know that the payments were 
made? A  Yes.

Mr. Tyache. What payments do you 
mean?

Witness. Interest and taxes and on the 
mortgage, and so on. In looking over the 
time book the other day, I noticed many a

10

20

30

40
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place where the charge is marked, four days 
and a half, in his own handwriting, and my 
Son figured it out as six days, or five days 
as six days; holidays, I paid him for holi-
days, and he would go over to work for 
the milkman, and take a gang of my men 

10 over there; he was getting paid by me. I
knew it all the time—I suppose he didn’t 
know I knew it. He took those people from 
their work on those sheds for the work 
over there, and I was glad of it. I didn t 
care.

Q Now, Mr. Balch, what is the present 
status, if you know, with respect to this real 
estate occupied by Mr. Smith? A  I couldn’t 
tell you anything about it, Mr. Smith. As I 

20 said, I have been in it, I think, once or twice 
in the last several years.

Q Mr. Reeve you heard testify this morning, 
didn’t you? A  Yes.

Q Mr. Reeve stated that you said in his 
presence on an occasion driving from Millburn 
to Madison that you had paid Mr. Smith, or 
he said you said something about having paid 
Mr. Smith $100 a house; do you remember that 

30 occasion? A  I remember the occasion Mr. 
Reeve and Mr. Lord—

Q Just tell us about that. A  I don’t re-
member anything o f that kind. I am not in the 
habit of publishing my business to outsiders.

Q Tell us what happened. A  I told him I 
was getting that home for Fred. Mr. Reeve 
told me about how happy Fred seemed to be 
over the transaction; but as far as mentioning 
any o f the details of the thing I never men- 

40 tioned it to anyone.
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Q Did yon say to Mr. Reeve or any of—or 
in his presence, anything about having paid the 
complainant a bonus of $100 per house? 
A  No, sir; no, sir. I never mentioned $100 
in my life.

Q Did you say anything about any arranger 
ment that was made with the complainant, to 
Mr. Reeve at any time? A  No, sir; I said 
nothing at all. I knew the only interest he had 
in there was the commission end of the job ; I 
didn’t know Mr. Reeve; I think that was the 
first time I met him; I wouldn’t he very apt to 
tell anything like that to an entire stranger, if 
there was anything in it at all.

Q Did you at any time, Mr. Balch, ever tell 
Mr. Smith that there was any amount coming 
to him on account o f this alleged bonus agree-
ment? A  No, sir.

, Mr. Smith. I move to reserve the right 
to recall this witness after I have proved 
this account by his son, because I want to 
ask him about some o f the items of it after 
the account goes in.

The Court. The rule is to exhaust each 
witness at the time, but if it is a matter 
of convenience—

Mr. Smith. Then I would like to with-
draw this witness and put Mr. Balch, Jr. on 
the stand.

EDWARD C. BALCH, Jr ., being recalled, hav-
ing already been duly sworn, testifies as fol-
lows :

Direct examination by Mr. Smith.

Q You are the son of the defendant in this 
case? A  I am.

10

20

30

40
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Q I think you have testified that you took 
care of the financial part of the defendant s 
business, so far as the erection of buildings is 
concerned! A  I  do.

Q Are you familiar with the account kept 
with Mr. Smith f A  Yes.

10 Q Will you produce your book in which that 
account is contained! A  (Witness produces 
book.)

Q This is the whole business! A  This is 
the book, all we paid and charge accounts— all
of that.
Cross examination by Mr. Tyacke.

Q What is this book! A  That’s a ledger. 
Q And whose handwriting is that! (Indi- 

20 eating.) A  Mine.
Mr. Tyacke. I object to any loose leaf 

ledger going in evidence, or used as a 
memorandum, even.

The Court. On the ground that it is loose 
leaf!

Mr. Tyacke. Loose leaf, yes.
The Court. I don’t think it is objection-

able on that ground. Of course, a ledger is 
¿0 merely an index, as a rule; if this is a book 

of original entry, it is admissible.

Q Is this a book of original entry! A  That 
particular one is, yes.

Q What do you mean, * ‘ that particular one! ”  
A  That one you have in your hand.

Q And what are-these entries! A  They are 
various charges against Mr. Smith.

Q And what are these items! (Indicating.) 
A  They are his credits.40
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Q Have yon any other book showing any 
credits or anything! A  As I explained, this is 
an original, bnt this is a continnation (indicating 
two books). This only goes up to a certain date, 
and this (indicating second book), went from 
that time on, and this is not the book of original 
entry. This is a ledger to which the items have 10 
been posted from the books of original entry.

Q Where is the book of original entry that 
these items are taken from ! A  From various 
books, journals, cash books—

Q Why is it you have one book of original en-
try and one is not! A  This (indicating) is as 
we started; this is a system that has been started 
at a later time, from that book to this (indi-
cating).

Q Where does this book start from ! A  20 
From what date to what date! A  July 17, 1909, 
to December 31, 1913.

Q That is the book of original entry! A  
Yes.

Q And then the ledger which is not a book of 
original entry takes it from that later date to the 
present time! A  From that later date to the 
present time, yes, sir.

Mr. Tyacke. I object to the second book, 
of course. 30

Re-direct examination by Mr. Smith.

Q Have you the original entry that that book 
is posted from ! A  Yes, we have.

Q Get those out. A  (Witness produces 
book).

Mr. Smith. We have vouchers for almost 
all of these large items, and we will produce 
all these vouchers, and that will get away 
with this book business. 10
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Q Take the first item of your account, Mr. 
Balch. Have yon any checks in connection with 
the transfer of the property to Mr. Smith— 
any vouchers'?

The Court. Items of charge or items of 
credit ?

10 Mr. Smith. Items of charge.

A  $4,250, July 17, 1909.
Q What does the first item represent, Mr. 

Balch? Read it and explain it. A  That is the 
house and lot, Chestnut street, $4,250.

Q What does that mean? A  That is the 
purchase price of that house and lot.

Q And what does the entry mean? A  It 
means that Fred Smith is indebted to my father 

20 $4,250 for house and lot.
Q Next item? A  Insurance, three years, 

means that there was a three years’ insurance 
policy, placed on the house, amount $18.75.

Q Who paid that? A  I did.
Q Have you any voucher for that? A  Un-

fortunately, I have not.
Q What is the next item? A  Taxes, 1909,

$44.29.
Q Going back to the insurance item, was the 

policy issued upon that property? A  It was.
Q And was it in force for three years? A

It was.
Q That, policy was where? A  It was in the 

possession of the mortgagee, as usual. You 
could not put a mortgage on the property with-
out the insurance policies.

Q Now, the taxes—

Mr. Smith. Do you object to that—1909? 
Mr. Tyaeke. No.40
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Q What is the next item? A  Y. Headley, 
search, $68.20.

Q What does that mean? A  It means Mr. 
Headley searched the property to see if the title 
was clear, and other searches in connection with 
the transfer.

Q Who paid them? A  My father paid them. 10
Q Have yon got the voucher for that? A  

Yes.
Q Produce that. A  (Producing paper.)

Here is Mr. Headley’s check.
Q That is your}check. A  It is a bill; that 

is more than one item.
Q What is the next item? A  Six months’ 

interest.
Q How was that computed? A  Six months’ 

interest, January 15, $37.50.
Q At how much per year? A  At 5%.
Q $3,750 was the amount of the mortfirasre $

A  $93.75—
Q Was $3,750 the amount of the mortgage at 

that time? A  $3,750 was the amount of the 
mortgage at that time.

Mr. Smith. Is there any question about 
that ?

Mr. Tyacke. No.
30

Q Now, the next. A . July 15, 1910, six 
months’ interest, $93.75.

Mr. Smith. Do you object to that?
Mr. Tyache. No.

Q September 23, cash $25. Have you got a 
voucher for that? A  No, I have not.

Q What was that? A  It was a loan to 
Fred, then; I remember the occasion. Somebody 
died, and he wanted some money to buy a new
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suit of clothes, and he came to me, and wanted to 
know if I would let him have $25.

Q It was a time a child was horn? A  That 
I  cannot recall; these are two $25 items.

Mr. Tyache. There is one item of $50 we 
allowed credit for.

Mr. Smith. That makes $50 altogether, 
these two items?

Mr. Tyache. $50 we allowed. There is one 
item of $50 allowed.

Q Now, the next one. A  ‘ ‘ December 8, taxes 
for 1910, $44.60. ’ ’

Mr. Smith. Is that admitted?
Mr. Tyache. Yes.

20 Q Next. A  “ January 15, 1911, six months’ 
interest, $75.00.”  That’s on $3,000.

Q That was after the $750 was paid? A
Yes.

Q So that you charged him reduced interest? 
A  Reduced interest.

Mr. Tyache. All right.
Q Go ahead. A  “ July 15, six months’ in-

terest, $75.”
3 Mr. Tyache. Admitted.

Witness. October 11, radiator fittings, 
$133.94.

Mr. Tyache. Admitted. Hereafter you 
will consider the items admitted unless I ob-
ject to them.

Witness. Taxes, 1911, $39.15. January, 
1912, six months’ interest, $75.00. There is 
an item of cash, “ John O ’Rourke Company, 
coal, $54.09.”  I have a bill here, with a

40



77

Edward C. Batch, Jr., re-direct.

memorandum of an item on John 
O ’Rourke Co.’s books, showing that detail, 
and a paid check to the order of John 
O ’Rourke Company for that amount, paid 
by Mr. Balch— Mr. Batch’s check.

July 15, 1912, six months’ interest, $75.00. 
September 23, 1912, insurance, $18.75. That’s 10 
the end of the three-year period. Taxes 
1912, $40.32. January 15, 1913, six months ’ 
interest, $75.00. January 15, 1913, six months’ 
interest, $75.00. December, taxes for 1913, 
$51.84; total debits, $5,461.43.

Q Now, give the credits. A  Giving the
credits, we have July 17, 1909, by commission, 
$500. Then there are various items of deduction
from this weekly wage. You 
those?

want me to give

Q Yes. A  By 4 payments at $5.00, $20.
4 in September, 20.
5 in October, 25.
4 in November, 20.
5 in December, 25.
4 in January, 1910, 20.
4 in February, 20.
4 in March, 20.
5 in April, 25.
4 in May, 20.
4 in June, 20.

July 30, 1910, by commission, check to Lord—
that’s the payment of the mortgage, $750. Five
payments at $4.00, $20.

4 in August, 16.
5 in September, 20.
4 in October, 16.
4 in November, 16.
5 in December, 20.
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4 in January, 1911, 16.
4 in February, 16.
5 in March, 20.
4 in April, 16.
4 in May, 16.
5 in June, 20.
4 in July, 16.
4 in August, 16.
5 in September, 20.
4 in October, 16.
4 in November, 16.
5 in December, 20.
4 in January, 1912, 16.
4 in February, 16.
5 in March, 20.
4 in April, 16.
5 in May, 20.
4 in June, 16.
4 in July, 16.
5 in August, 20.
4 in September, 16.
4 in October, 16.
5 in November, 20.
4 in December, 16.
4 in February, 1913, 16.
4 in March, 16.
4 in April, 16.
5 in May, 20.
4 in June, 16.
4 in July, 16.
5 in August, 20.
4 in September, 16.
5 in October, 20.
4 in November, 16.
4 in December, 16.

Q What is the total of these credits? A  
40 The total of credits were $2,217.
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By Mr. Tyacke.

Q I  understand that yon said at the start 
$5.00 and then $4.20? A  Yes, per week.

By the Court.

Q Now, was there a balance from the old 
book carried forward— of how much? A  $3,- 
244.43 and the balance on the'new book appears 
as $3,304.33. That was an error corrected at a 
later date to $3,244.43.

By Mr. Smith.

Q Now, we are down to December 31, 1913; 
the new book is January 2, 1914. A  Taxes, 
1914, $46.56.

Q What is the date? A  It was paid Decem-
ber 2; it was charged December 2nd. December 20 
31, interest for the year ending 12/3, $165.22.

Q How do you get that item? A  The inter-
est for that year has been figured on the balance 
as it appeared on the books, $3,304.43.

Q So that you gave him credit—  A  I
charged him $165.22.

Mr. Tyacke. I  object to any items of in-
terest being charged on the balance due, 
as there were earnings by the complainant 30 
during that time which would reduce the 
net indebtedness, and also that he had been 
paying interest on the mortgage.

The Court. It is a matter o f argument, I 
think, Mr. Tyacke.

Witness. The payments were supposed to 
take care o f interest on this balance.

Mr. Tyacke. This item o f  $165 is im-
proper.
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Mr. Smith. I  want it shown that you 
don’t question that we paid the interest on 
the mortgage?

Mr. Tyacke. No, we do not.
The Court. That interest is calculated on 

a false balance, anyway.
Witness. Yes, it is calculated on the bal-

ance as it appears on the book.
Q Gro ahead. A  You want the credits of 

what year?
Q December 31,1913. A  Credits. These are 

by payments, February—he was credited on Feb-
ruary 27, $32. That is 8 payments.

March 20, $12.
March 27, 4.

20 April 3, 4.
April 10, 4.
April 17, . 4*
April 23, 4.
May 2, 4.
May 8, 4.
May 16, 4.
May 22, 4.
May 29, 4.
June 5 4.

30 June 26, 12-
December 36, 104.

making these payments from that date at $4.00 
a. week, you can readily seer making all the en-
tries at ¿4-00 a week is too tiresome. At the end 
of December, 1914, the total deposits were 
$3,516.21; no, the total credits were $204, carried
a balance of $3,312.21. .

n Go ahead; take up the next charge item. A  
August 4, 1915, insurance, $18.28. December 31,

40
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taxes for 1915, $44.40. December 31, interest for 
one year to 12/31, $165.64.

Mr. Tyacke. That item I also object to.
Witness. The credits for that year; June 

30, 26 weeks at $4.00, $104; December 31, 26 
weeks at $4.00, $104. The total charges at 10 
the end of the year, $3,541.13; total credits,
208, leaving a balance of $3,333.13.

May 15, 1916, there is an item marked 
“ jobbing”  for $92.95, which doesn’t appear 
in the statement at all because it was paid.

Q What was that? A  It was material he 
used on some work on one of these outside jobs 
he was finishing, and he got stuff from some of 
father’s buildings, for which I rendered a bill 
and which he paid.

Q You charged that and he paid it? A  Yes;
June 30, six months’ interest, $83.32.

Mr. Tyacke. That item I object to.
Witness. August 23, check sent to John 

O ’Rourke Company for coal bill, $148.13. 
December 6, taxes, 1916, $47.28. December 
30, six months’ interest, $81.29.

Mr. Tyacke. I object to that item of in- 30 
terest.

Witness. Total charges, $3,786.10. Cred-
its: January and February, $32.00. There 
is a cash item of $92.95 dated May 4th. 
April 30,— March and April payments, 
$36.00.

Q What does that mean? That is $4.00 a 
week. June 03, May and June, $36.00. June 30, 
an entry was made to correct this error, $60.60.
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Q When was that error made? A  That was 
an error we brought forward this balance in 
the new book, and the 60 cents here, (indicat-
ing), June 03, 1916, bonus, $183.13.

Q W hy was that? A  Father told me to 
pay a coal bill, and he was going to pay it out 

10 of his own pocket, and it was not to be charged 
to his account, and I wanted something to show 
this—

Q All right; go ahead. A  December 30, 12 
payments, at $4.00, September 16, $48.00. To-
tal credits, $453.68, leaving a balance due as of 
January 2, 1917, $3,332.42.

Q That’s the balance that is still due on 
your books? A  Yes. The books specify that.

Mr. Smith. I  offer the pages referred to 
20 in evidence.

Received in evidence and marked Exhibit 
D-6.

OLIVER J. BROWN, being duly sworn on his 
oath, according to law, testifies as follows.

Direct examination by Mr. Smith.

Q You are employed by Mr. Balch? A  Yea 
sir.

30 Q In what capacity? A  I am Mr. Balch’s
foreman just at present.

Q How long have you worked for him? A
Since 1910.

Q Do you know Mr. Smith? A  Yes sir.
Q How long did you work for Mr. Smith, 

for Mr. Balch? A  Up to September 15th.
Q What was Smith’s job?

Mr. Tyacke. I  don’t think there is any 
dispute regarding that, Mr. Smith. Mr.

40
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%

S mit h s ai d h e w a s f o r e m a n, a n d w e u n-

d e r s t a n d h e w a s f o r e m a n.

Q W h a t w e r e M r. S m i t h’ s d u ti e s wi t h M r. 

B a t c h w hil e y o u w e r e t h e r e ?

M r. T y a c k e.  I o bj e c t. H o w c a n a s u b-

o r di n a t e t ell w h a t w e r e t h e d u ti e s o f hi s 1 0 
s u p e ri o r ?

T h e C o u rt.  H e c a n t ell w h a t h e di d, w h a t 

d u ti e s h e p e rf o r m e d.

Q W h a t d u ti e s di d h e p e rf o r m ? A  O ut-
si d e c o n s t r u c ti o n.

Q W h a t ki n d o f c o n s t r u c ti o n ? A  P u t ti n g 

u p h o u s e s, t h e c o n s t r u c ti o n e n d o f i t; n o n e 
o f t h e i n si d e o r fi ni s hi n g e n d.

Q W h a t t r a d e ? A  N o t hi n g m o r e t h a n a 
c a r p e n t e r. 2 0

Q W h a t di d h e h a v e t o d o i n t h e m a s o n 

w o r k i f a n y t hi n g ? A  N o t hi n g t h at I k n o w of.

Q W h a t di d h e h a v e t o d o i n t h e w a y o f 

pl a s t e ri n g w o r k ? A  N o t hi n g t h at I k n o w of.

Q H o w a b o u t t h e st e a m fi tti n g, s t e a m h e a t-

i n g a n d t h e r o ofi n g ? A  T h e r o ofi n g w a s all 

s hi n gl e, a n y w a y.

Q Y o u k n o w o f M r. S m i t h’ s d uti e s, s o f a r a s 

d r a wi n g t h e pl a n s w e r e c o n c e r n e d, di d y o u ?

A F l o o r pl a n s, i f y o u c all t h at a pl a n.

Q W h a t di d h e d o wi t h r e s p e c t t o d r a wi n g 

t h e fl o o r pl a n s ? A  J u s t n o t hi n g; h e m a d e 

fl o o r pl a n s, t h a t’ s all. N o el e v a ti o n s, i f t h at 

i s w h a t y o u c all pl a n s, — (i n di c a ti n g), a pi e c e 

of b o a r d, — a pi e c e o f b e a v e r b o a r d, o r w h a t e v e r 

h a p p e n e d t o b e h a n d y.

Q Di d M r. S mit h e v e r, t o y o u r k n o wl e d g e, 

u p o n l e a vi n g, t r y t o g e t m e n t o l e a v e M r. B al e h ?
A Y e s.

Q T ell u s a b o u t t h at. A. 4 0

✓
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Oliver J. Brown, cross.

Mr. Tyacke. I object. I don’t see what 
that has got to do with it ; not that it makes 
any difference, but what’s the use of cum-
bering the record with something that is 
immaterial?

The Court. It may possibly be material.
10 The question was asked of Mr. Smith, and

I . suppose this is for the purpose of con-
tradicting or perhaps to show an animus, 
and for either of these, if that is the 
purpose of it, I  will admit it.

Q Tell about it, Mr. Brown. A  About the 
men leaving?

Q Yes. A  Well, he wanted the men to 
leave, that was all; if he did not get what was 
coming to him,—he claimed he had some money 

20 or something coming to him from Mr. Balch.
Q Do you now perform the duties formerly 

performed by Mr. Smith? A  Yes, sir.
Q You have his job, have you? A  Prac-

tically, yes sir.
Cross examination by Mr. Tyacke:

Q Who did he try to get to leave? A  My- 
self.

30 Q What did he say to you? A Well, he 
wanted to know if he left,— something if the 
men would leave with him when he left,—if he 
left, would they stick with him and leave Mr. 
Balch in the lurch.

Q Was that all he said? A  That was prac-
tically all.

Q Do you hire men? A  Under Mr. Balch, 
—I tell Mr. Balch I  want men, and Mr. Balch 
and I  see a man come along and ask for a job, 
and he tells me on the side to hire him.40
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Oliver J. Brown, cross.

Q Do yon keep their time? A  I keep their 
time. .

Q Do yon set their rate of employment? A  
Not exactly, no.

Q Do you pay them off? A  No.
Q Did yon ever order any goods? A  Yes.
Q How? A  By telephone, or slip to Mr. 

Eddie Balch, either one.
Q Do yon put in a requisition? A What?
Q Yon know what I mean by requisition? A 

No, I do not.
Q Yon put in an order? A  Yes, in the 

order book.
Q I f  yon want goods from the hardware 

store, do you order them without consulting Mr. 
Balch? A  Little odds and ends.

Q Yon have that authority? A  Not ex-
actly; I just simply take it.

Q Do yon ever figure on work? A  Yes.
Q Yon do? A  Yes.
Q How many years ’ experience have yon 

had as a contractor? A  Well, as a contractor, 
of you coipe down to a contractor, I have worked 
in the business since I was eighteen.

Q How many years’ experience have yon 
had? A  Well, perhaps yon can do it a little 
quicker than I could; I have been in the busi-
ness since eighteen and I am now thirty.

Q Have yon ever figured on any big con-
tracts? A  No.

Q Have you ever figured on any houses? A 
No.

Q Did you ever draw plans for houses? A 
Yes.

Q What kind of plans? A  Elevation and 
floor plans.
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Oliver J. Brown, cross.

Q Did yon ever see Mr. Smith drawing plans 
in his home? A  No, never in Mr. Smith’s 
home.

Q Then yon don’t know whether he drew 
plans or not in his home? A  Not in his home. 
The only thing I ever saw Mr. Smith doing was 

10 building up, the construction; he was Mr. 
Batch’s construction man six or seven years.

Q And that is a specialty by itself, isn’t it?
A  Yes.

Q You know that Mr. Smith drew floor 
plans, though? A  No, Mr. Balch would say he 
wanted a certain thing and they would both get 
together, and they would say, “ We will have a 
room here and there”  and then they would get 
hold of a piece of beaver board and it would be 

20 rubbed out and changed around the same as 
Mr. Balch and myself now.

Q You saw all that going on? A  What I 
said, but not all.

Q You didn’t see it all? A  How could I 
see it all? I wasn’t with Mr. Smith all the 
time.

Q You are testifying what he did there. A 
I am testifying what I seen him do.

30 Q You are still foreman for Mr. Balch? A 
Yes.

Q A  good job? A  Yes.
Q Mr. Balch was around to these places

every day? A  Yes.
Q All day long? A Yes.
Q Did he use to do that with Mr. Smith? A

Yes.
Q All day long? A  Yes.
Q Was there more than one house going up 

40 at one time? A  Quite a number of them.
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Joseph J. Turner, direct.

Q Were yon on all the houses at the same 
time? A  That’s an impossibility. How could 
I he on all the houses at the same time!

Q Were you? A  I was in one house, and 
after I was through with that house, I would 
go on another house.

Q At one time, you were only at one house? 
A  At one time.

Q And Mr. Balch was at that house you were 
in? A  Oh, no; Mr. Balch was around on all 
the jobs.

Q How do you know? A  Because our jobs 
were on the place; I could see.'

Q Then you would keep a watch out for Mr. 
Balch, and keep track of the boss? A  Not 
necessarily.

Q How would you know where Mr. Balch 
was? A  Would a person be around looking at 
the wall, or would he look out of the windows. 
once in a while? I don’t know what Mr. Balch 
did.

Q You saw him there occasionally? A  Yes, 
I saw him there.

Q Occasionally? A  Yes.

Re-direct examination by Mr. Smith.

Q Did you ever draw any plans for Mr. 
Smith when he was there, Mr. Balch? A  Yes, 
if you want to call it plans.

Q Did he ask you to do it? A  Yes.

JOSEPH J. TURNER, being duly sworn on his 
oath, according to law, testifies as follows:

Direct examination by Mr. Smith.

Q Mr. Turner, what is your business? A  
Licensed plumber.
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Joseph J. Turner, direct.

Q Where do yon work? A  All over, any-
where I ean get it.

Q Are yon employed by Mr. Balch? A  
Yes, sir.

Q In what capacity? A  Doing all his 
plumbing and the heating, 

io  Q How long have yon been doing that? A  
About six years.

Q Did yon come into Mr. Balch’s employ 
while Mr. Smith was there as an employee? A  
I  came into Mr. Batch’s employ under Mr. Yale, 
by Mr. Yale.

Q Was Mr. Smith employed by Mr. Balch 
at the time? A  Yes, sir.

Q Mr. Smith has testified that he hired

20 ‘ . ;
Mr. Tyache. Is that proper direct ex-

amination?
The Court. I will admit it.

Q Mr. Smith has testified that he hired yon, 
Mr. Turner; is that true? A  No, sir.

Q Who hired yon? A  Mr. Balch, as far as 
doing that plumbing was concerned.

Q What were the duties performed by Mr. 
30 Smith while he was in Mr. Batch’s employ, so 

far as yon observed them?
Mr. Tyache. I object; how can he tell? 
The Court. He can tell what he saw him 

do.
A  He oversaw all the carpenter work; as far 
as the rest of his work is concerned, he has al-
ways had different heads to it.

Q Did he have anything to do with the 
plumbing work? A No, sir.40
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Joseph J. Turner, cross.

Q Just tell us about how the plumbing work 
was done. A  Of course, I would go ahead and 
draw my plans, and file them to conform with 
the Sanitary Laws of the Board of Health, and 
of course, I would have to go to Mr. Balch to 
find out the style fixtures and other things he 
wanted in the house, and of course I would pur-
chase them and install them.

Q What had Mr. Smith to do with your 
branch of the work, if anything? A Nothing.

Q Nothing? A  No, sir.
Q Do you remember the occasion of Mr. 

Smith quitting Mr. Balch’s employ? A  Yes, 
sir.

Q Did he say anything to you at the time 
about your leaving and your men? A  Why, 
yes; he spoke to me one day. He asked me if 
I was going to leave with him, and I told him 
“ no.”

Cross examination by Mr. Tyacke.

Q You still do Mr. Balch’s work? A  Yes, 
sir.

Q And you hope to continue to do so? A  
Yes, sir.

Q Naturally; and you said you drew plans 
also? A  I draw all my plans.

Q And what do you do, what work for Mr. 
Balch? A  I furnish Mr. Balch with labor and 
materials.

Q W hat’s that? A  I furnish Mr. Balch 
with labor and materials.

Q And drew your own plans? A  Why, cer-
tainly.

Q And who was it gave you the levels ? A  
Why, Mr. Balch.

Q Mr. Balch? A  Yes, sir.
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Joseph J. Turner, cross.

Q And every time yon wanted to get any 
levels or anything, yon went to Mr. Balch? A  
Why, certainly, as far as the fixtures are con-
cerned. ,

Q Yon know Mr. Balch is a practical 
builder ? A  Mr. Balch is the man I have to 

10 go to, as far as my knowledge of the work is 
concerned.

Q Did yon ever receive any order from Mr. 
Smith, signed with Mr. Smith’s initials'? A  
No, s ir ; all the orders I  got were from Mr.
Balch.

Q Yon never received any order for mate-
rials or making any estimates from Mr. Smith?
A  No, sir; the only thing, if anyone needs an 
estimate of my plumbing work, I would give it

20 to Mr. Balch.
Q Did Mr. Smith ever give yon any instruc-

tions or any orders for any material? A  To
buy material?

Q Yes. A  No, sir.
Q And he never estimated on any work tor 

yon? A No, sir; the only time I ever had any 
dealings with Mr. Smith was one time I done a 
house for him, which he took contract for when 
he was working for Mr. Balch; I had to do what

30 he said,—I gave him his price.
Q Mr. Smith never asked yon to figure on 

any work for Mr. Balch? A  No, sir, because 
any work I  figured on for Mr. Balch, I  would 
go to Mr. Balch for. He had nothing to do; 
he would tell me to get a price on it;

Q Mr. Smith never asked you to do that. A

N°Q Y o u  are sure of that? A  No; I  figured,
__X never had anything to do with Mr. Smith.

40 I f  Mr. Smith told me to go to Morristown and
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George Roberts, direct.

get a price for Mr. Batch, I wouldn’t cU> it; Mr. 
Balch was the man I was working for ; I wasn’t 
working for Mr. Smith.

GEORGE ROBERTS, being duly sworn on his 
oath according to law, testifies as follows:

Direct examination by Mr. Smith.

Q What is your trade, Mr. Roberts? A  
Carpenter.

Q Who do you work for? A  Edward C. 
Balch.

Q How long have you worked for him? A  
Four years.

Q Were you employed by Mr. Balch while 
Mr. Smith worked for him? A  Yes, sir.

Q Yes? A  Yes.
Q And you worked under Mr. Smith, did 

you? A  No, sir.
Q What was Mr. Smith’s performance of 

duties, so far as you observed it, during his 
employment? A  I know he had no jurisdic-
tion over me.

Q Now, what did he do? What were his 
duties? What did he do? A  His duties were 
to come and tell me what I should have to do.

Q Do you know anything about his duties 
respecting any other branch of the work besides 
the carpenter work? A  No, positively.

Q How long have you been a carpenter? A  
About 42 years.

Q Had considerable experience in carpentry 
work? A I have done nothing else.
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George Roberts, direct.

Q Would you be willing to give your opinion 
as to Mr. Smith’s ability as a carpenter?

Mr. Tyacke. I object.
Mr. Smith. The reason for that question, 

your Honor, is, here is a man who is suing 
upon an agreement which he has alleged 
to be, not only an actual one, but a very 
just one, not only because of the duties that 
he performed, but the ability that he had. 
The purpose of that question is to show you 
by a man who has had 40 years’ experience, 
that the complainant was a very mediocre 
workman.

The Court. The point is whether a cer-
tain agreement was made. It doesn t make 

,q any difference what class of workman he
is, if the agreement was made. Of course 
if the agreement was not made,—that's 
really the vital question. The only way 
this could be material at all would be to 
show the probability of such a contract hav-
ing been made.

Mr. Smith. So far as his ability, as the 
ability of the complainant is concerned, if 
he was such an extraordinarily able man, 

30 they would pay a great deal more—
The Court. I  don’t believe it is going to' 

be of a particle o f weight, but I will receive 
it; it might be considered material. I  wdl 
receive it, subject to the objection.

Q (Last question read as follows): Would
you be willing to give your opinion as to Mr. 
Smith’s ability as a carpenter? A  Why, yes.

Q Give it. A  I  should not consider Mr. 
Smith a first-class carpenter.40
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George Roberts, cross.

By Mr. Tyacke.

Q What is that? A  I should not consider 
Mr. Smith a first-class carpenter.

Q Should not? A  No, sir.

By Mr. Smith.

Q Who hired you? A  Mr. Balch. ^
Q Were you hired into Mr. Balch’s employ 

more than once? A  Yes, sir.
Q On each occasion, who hired you? A  Mr. 

Balch.
Q Did you ever see Mr. Balch around the 

jobs? A  Yes, sir.
Q How much did you see him? A  I always 

saw him, any time; practically there all the 
time, in one place or another. ^

Cross examination by Mr. Tyacke.

Q You are still working for Mr. Balch ? A  
Yes.

Q You say Mr. Balch hired you? A  Yes.
Q And Mr. Balch fired you; is that the idea?

A I suppose so.
Q And you have 'been 42 years a carpenter?

A Yes, sir.*
Q Are you a foreman? A I have been. 30 
Q Are you a foreman now? A  No, sir.
Q And Mr. Smith is a foreman? A  I don’t 

know what he is.
Q But he was foreman there? A  Yes.
Q But he was not a carpenter 42 years? A 

I don’t know anything about Mr. Smith.
Q And you don’t think he was a first-cless 

carpenter? A  No.
Q You are the gentleman that said you 

would color your testimony? A  I did not. 40
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George Roberts, re-direct.

Q Didn’t you say yon would hurt him with 
your testimony if  I would subpoena you ! A  
I did not. I said perhaps I would not 
help him, help Mr. Smith if I  was on his side, 
hut I  should tell the truth.

Q And you said you should color your testi- 
10 m ony! A  I  did not.

Q I don’t think that a man that has been 42 
years a carpenter, and hired and fired—A  So 
far as that, I  was not fired; simply no more ■ 
work. I  guess Mr. Smith knows what that 
means.

Q They kept the best workmen when their 
work was slack!

Mr. Smith. I  object.
Mr. Tyacke. He has qualified as an ex- 

20 pert.
Objection sustained.

Re-direct examination by Mr. Smith.

Q Mr. Roberts, you were subpoenaed in this 
case when it was up before the Vice Chancellor, 
by Mr. Smith! A  Yes, sir.

B y Mr. Tyacke.

Q W hy didn’t you appear! A  I did ap- 
pear.

Q And why did you say, in answer to that 
subpoena, about not wanting to testify!

Mr. Smith. To whom!
Mr. Tyacke. To me.
Mr. Smith. Did you serve it!
Mr. Tyacke. He was present. He was 

present in Court that day. What did you 
tell me in the presence of Mr. Smith and 

40 Mr. Balch!
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Thomas Fitzsimmons, direct.

Witness. I said I did not think I would 
be any use to Mr. Smith; that’s what I  said.

Q And that you would hurt us by your testi-
mony? A  I did not say I would hurt you.

Q And didn’t you say you would color your 
testimony if  I  insisted upon calling you? -̂ q 
A. I  did not say I would. I said a person 
could do so if they wanted to, and you said, 
“ You would?”  and I said, “ I  would not.”  You 
misunderstood that.

THOMAS FITZSIMMONS, o f full age, being 
duly sworn on his oath, according to law, 
testifies as follows:

Direct examination by Mr. Smith. 20

Q Mr. Fitzsimmons, what is your trade? A  
Mason.

Q Who do you work for ? A  Mr. Balch.
Q How long have you been working for him?

A  Three years and two weeks, or three years 
and three weeks.

Q What is your particular job in the mason 
work? A  My particular job, I  take charge of 
plastering, and when contract jobs come in, I  30 
figure on them and run them.

Q Are you what is known as a mason fore-
man? A  Yes, sir.

Q W ere you employed by Mr. Balch while 
Mr. Smith was there? A  Mr. Balch hired me.

Q Did ypu work on the same job with Mr. 
Smith? A  I plastered.

40
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Thomas Fitzsimmons, direct.

Q What did Mr. Smith have to do with your 
work, if anything? A  When I  went there, why, 
he told me I  would have to take the end of the 
mason work now, and it was up to me, if any-
thing went wrong, I was the one that put up
with it.

10 Q Did he have anything to do with the way 
your work was done? A  Why, no, he never 
had anything to do with my work.

Q What did he do, so far as you observed 
his actions? A  He ran around to the carpen-
ters, went around the different jobs,—may e 
came in once a day, maybe a week, I wouldn t
see Mr. Smith.

Q Who hired the masons? A  I did.
Q Did Mr. Smith ever hire any masons? A

20 Hot while I was there.
Q Did you ever see Mr. Balch around the

-jobs'* A  Why, yes; I saw Mr. Balch in the 
mornings, and I  saw Mr. Balch, he would come 
in the house once a day, and might not come 
in for two or three days, where I  was.

Q Did Mr. Smith ever come to you for esti-
mates on mason work? A Yes; I have to take
home plans and figure up the contracts for Mr. 
Smith; Mr. Smith asked me to figure up this 

30 here work.
Q On the Balch job? A  There were two 

jobs on Euclid avenue; I  took plans home and 
I  drew them, the next day on the Wanamaker 
job, I  took the plans of that home and figured
them up. . „ M

Q Do you remember the occasion ot Mr.
Smith’s leaving Mr. Balch? A  Why, yes.

Q Did you have any conversation with him
about that time and about that subject? A 

' 40 Why, yes, I  believe I. did.
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Edward C. Batch, Jr., direct.

Q What was that conversation? A  Why, I 
asked Mr. Batch to let me off for a few days 
to build a chimney and plaster a house for Mr. 
Herrick, and in the mean time, why, this Fred, 
— Mr. Smith was about going to leave, and I was 
building a chimney outside, and Mr. Herrick 
sent for me and told me to come to his bunga-
low and figure up a job for them, and I said, 
Mr. Smith was going to leave at noon time. I 
said, “ W hat?”  He said, “ Fred is going to 
leave this afternoon. Didn’t you know it?”  I 
said, “ I f I know he is going to leave, the boss 
don’t know it.”  He said, “ Don’t you think he 
is foolish?”  I said, “ I don’t know.”  We 
figured up the job and I left there quarter to 
twelve.

Q Have you given your conversation with 
Mr. Smith or in his presenec? A  I told Mr. 
Herrick, “ Mr. Smith is going to leave.”  He 
said, “ Yes; my lawyer advised me to leave; the 
boss don’t know it,”  he said; “ I will send my 
resignation in with Nicholas.”

Q What was said, if anything, by Mr. Smith 
about anyone else leaving? A He didn’t ask 
me to leave; when we were figuring on this work, 
he asked me if I would take up the end of the 
mason work with him and Herrick partners, and 
so did Mr. Herrick. I figured up a couple of—

Q Did he ask you to leave? A  He didn't 
ask me to leave Mr. Balch, but he asked me if 
I would take up the end of the mason work, 
their mason work.

EDWARD C. BALCH, JR., recalled:
By Mr. Smith.

Q Mr. Balch, you heard Mr. Smith’s testi-
mony this morning respecting his request to
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Edward C. Balcln, Jr., direct.

you regarding this amount due him, did you?
A  I heard it in a general way; 1 didn’t get all
of it.

Q Mr. Smith’s testimony, as I recall it,—cor-
rect me if I am wrong,—was that he asked you 
each year as to how much was due him, I  think 

10 it was that he asked you each year as to how 
much was due him, and whether a statement 
could not he had. Did you at any time since 
1908, during the past nine years, have any con-
versation with Mr. Smith about any amount 
that might be due him?— A  Only once.

Q —from your father? A  Only once.
Q Now, tell us about that. A  It was when 

they were building some house on Mountain ave-
nue, and he at that time, owed us, or John 

20 O ’Eourke Company, some money, and I went 
up there to see if he could not arrange to pay
it,__it had been standing quite a while, and the
answer he gave me, he asked me if there wasn’t 
something coming to him. I told him I didn t 
know there was anything coming to him, but it 
he thought there was, he had better see father 
right away. That’s the only time.

Q When was that? A  That was—I couldn’t 
30 tell you without referring to the records, but, 

when they were building the house on Mountain
avenue.

Q Approximately when? A  I should say 
it was about 1915.

Q Can you refer to your records? A  Yes.
Q Please determine it from your records, as 

far as you can. A  I have a memorandum here - 
that I made when I looked it up some time ago.

Mr. Tyacke. What memorandum is that?
40
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Edward C. Balch, Jr., direct.

Witness. It is just a memorandum of 
when this house was built, Mountain ave-
nue.

Mr. Tyacke. Why did you make that 
memorandum!

Witness. Because I recalled him speak-
ing to me about this, and I knew probably 10 
something would come up.

Q Referring, Mr. Balch, to the original mem-
orandum that you refreshed your recollection 
from—A That was from my books, when these 
houses were being built.

Q Look that u p ; tell us as near as you can 
when that conversation took place. A  July 
1914,—I should—I said it was the summer of 
1914.

Q That was the only conversation that you ^0 
have had with Mr. Smith on that subject!. A  
That’s the only one.

Q Do you know anything about the original 
agreement upon which this suit is brought! A  
Absolutely nothing.

Q Mr. Balch, have you taken from your 
records a list of the houses which have been 
built between July 1908 and July 1916! A  I 
have.

30Q I show you some sheets of paper; are 
these the records!, A  They are.

Q Are these correct, to the best of your 
knowledge! A  They are.

Q And what do they show! A  They show 
the house numbers— every house that we started, 
we gave a number arbitrarily, one right after 
the other. It shows the location, the approxi-
mate date it was started, and the approximate 
date it was completed; also whether or not it 
was sold, and to whom it was sold. 40
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Edward C. Batch, Jr., cross.

Mr. Smith. I  offer these in evidence.
Mr. Tyacke. I  don’t think there is any 

objection.
The Court. Book of account from 1909 

to 1913 will be marked Exhibit D-l.
Book of account from  1913 to date will 

10 he marked Exhibit D-2.
List of houses erected from July 1908 to 

September 1916 which is admitted by con-
sent will be marked Exhibit D. 3.

Cross examination by Mr. Tyacke.

Q Are you employed by your father1? A  
No, I  won’t say I am employed by him.

Q You work for him? A  I  work for him.
20 Q And he pays your salary? A  No, I get 

no salary from him.
Q You get no salary from  him? A  No.
Q You work for nothing? A  N o; I  get re-

muneration, but no salary.

Mr. Smith. I  object to this line of ex-
amination.

The Court. It may show interest.
Mr. Tyacke. W hat’s the difference be- 

30 tween remuneration and salary? I  don’t
know.

By the Court.

Q You mean one is money consideration, 
and the other is not necessarily so? A  I get 
some money consideration and some other
things.

Q You do your father’s work? A  I take 
care of his accounts.

40
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Edward C. Batch, Jr., cross.

By Mr. Smith.
Q You are employed by him? A  If you 

put it that way.
Q And he pays you either remuneration or 

salary or wages? A  Yes, that’s the idea.
By Mr. Tyacke.

Q Where did you get the items on these ■ 
slips to make the charges in these books? A  
What slips have you reference to?

Q To make these charges in D -l and D-2?
A  Very few of these are made from slips.

Q Now, for instance, on July 17, 1909, you 
credited Mr. Smith by commissions, $500. How 
did you get that item? A  My father told me to 
make out a check for $500, and it was to be ap-
plied on that house he was buying for Fred.

Q You made an entry July 17, 1909, “ By 20 
Commissions, $500.”  How did you come to . 
make an entry like that in the books? A  Be-
cause the money had been paid out.

Q Then when you paid money out, you 
credited Mr. Smith.; is that the way you do 
bookkeeping? A  No.

Q Why did you credit Mr. Smith with that 
item, “ By Commissions $500?”  A  Because it 
was to apply on his house; father made him a 
present o f it. ■

Q Made him a present o f— A  So I under-
stand,—buy a house for him,—made him a 
present of $500.

Q Why didn’t you say, “ By present, $500?”
A I don’t know.

Q Who told you to say, “ By commissions, 
$500?”  A  Nobody.

Q You simply wrote in here, “ Credit by 
commissions,”  without any instructions? A  
Absolutely. 40
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Edward C. Balch, Jr., cross.

Q Simply a notion ont of yonr mind? A  
I f yon put it that way.

Q July 13, the year 1912, “ By commissions, 
$750.”  How did you come to make that entry?”
A  Same reason as the other. Didn’t know 
what to call it.

10 Q Had to call it something. A  Had to call 
it something.

Q So you called it “ 'Commissions? A  
Yes.

Q What is your idea of a commission what 
is your understanding of what a commission is? 
A  Why, I don’t know what the dictionary def-
inition is. I understand it is something, it is 
remuneraton paid to somebody for what they 
have done.

20 Q Something earned? A  Yes.
Q And didn’t your father tell you to make 

that entry that way? A  No, he did not.
Q He did not? A  Absolutely not.
Q You had no instructions about making that 

entry? A  No instructions whatever.
Q And you had no instructions about mak-

ing the entry of $750? A  No.
Q How did you happen to get these two items

30 o f $750 and $500? A $500 was the first pay-
ment on the house; $750 was the amount called 
at the end of that year, June 30, I think, on the 
mortgage.

Q Why didn’t you make any other entries ot 
commissions in here? A  Why didn t I?

Q Yes. A  Because there were not any.
Q How do you know? A  Well, if I had 

known them, I would have put them in.
Q And did your father ever say anything to 

40 you that there were other items? A  No.
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Q He only told yon these two? A  That’s 
all, absolutely.

Q Why didn’t you get some items of com-
mission on this other book? A  That coal bill 
he paid for him, I had to do something with it, 
as I understood that was a present. It was 
not to be charged on his account. I had it 10 
charged to the account, but he told me he was 
going to pay for it.

Q Who? A  Father.
Q What did he say? A  He asked me about 

Fred’s coal bill; I had told him he had owed us 
a coal bill for quite a while.

Q Us? A  John O ’Rourke a coal bill for 
some time, and he told him about it, and he 
called me up and said to charge it to his ac-
count. 20

Q And did he say any reason why he wanted 
it charged to his account ? A  No.

Q And he never told you about crediting 
him with any other bonus or commission? A  
No.

Q Why did you use the word “ bonus”  then?
A The same reason I used the word “ commis-
sion.”  Didn’t know what to call it.

Q You remembered what you called the 
other. A  Yes. .

Q Why didn’t you say that was commission?
A I said I remember, I never thought of look-
ing.

Q You said he only asked you once about 
the account. A  Mr. Smith?

Q Yes. A  Only once.
Q And what did he say at that time ? A  Do 

you want me to tell you his actual words?
Q As near as you recollect. A  I went up 

there where I told you about, this house on Moun- 40
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tain avenue, to see if I couldn’t collect this bill, 
and when I was asking him, he wanted to know 
if there wasn’t something coming to him. I told 
him I didn’t know if there was anything coming 
to him, if he thought so, he ought to see father.

Q Did he ask you after that about it? A 
10 Never again.

Q Have you got all of the books here that 
have his account in? A  I  have.

Q You remember that charge book you 
pulled out and showed one night—you have got 
a sort of panel in the desk, you can’t see, and 
you took that out, and you take this book out? 
A  I  haven’t a panel to my desk.

Q You haven’t this account in that book? A  
No books except these.

20 Q Don’t you remember one time after he 
spoke to you about the bill that had been paid, 
and you showed him another book? A  No.

Q And you looked at that charge book and 
said it was all right? A  I have no recollection 
of anything of that sort.

Q Now who gave you the slips to make 
these charges in these books against him? A  
I f  you mean this, repair w o r k -  

30 Q Yes. A  Mr. Smith.
Q Did your father ever give you any of 

these items? A Very often.
Q Who sent the items of pay roll? A  Mr. 

Smith kept the time and he marked it in, the 
days present and absent.

Q Then who figured up the amount? A  I 
did myself, and my assistant.

Q And how often did your father make out 
these slips? A  These charge slips?

40
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Q Yes. A  Very seldom made any out; lie 
used to tell me and I would make them out my-
self.

Q All the requisitions were made out by Mr. 
Smith? A The requisitions on the repair work, 
repair slips, yes, these are the only slips he 
ever made out.

Q You know Mr. Smith used to estimate the 
work? A  Little jobs, repair work.

Q And signed your father’s name to it, per 
F. L. S.? A  I don’t know about that—no, be-
cause as a matter of fact, he would simply tell 
father what he would figure up it would come to.

Re-direct examination by Mr. Smith.

Q Mr. Batch, you have vouchers for many, if 
not all of the payments shown upon the debit 
side of that account ? A  I have.

Q You have them here? A  Bight here. *
Q Ready to be produced to the Court? A  

Yes.
Q In the form of notes? A  Checks and re-

ceipted bills.

By the Court.

Q Now, Mr. Balch, this correction you made 
here of the credit of this $60.60, did that cor-
rect the interest—A No, it did not; it cor-
rected the transfer of the previous amount from 
one book to the other. This error—I don’t know 
how it was made, but I discovered it at a very 
much later date.

Q You didn’t correct the interest charges? 
A No, I did not. There will eventually be a 
credit for it.

Q I want to get it clear in my mind about 
these items of $500 and $750; at whose direc-

10

20

30

10
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tions did you make those entries? A  Nobody’s 
directions. That $500 was the amount that was 
paid on the house when it was bought.

Q That was paid on the house your father 
was purchasing for Mr. Fred Smith? A  Yes.

Q And you credited the amount of $500 to 
10 him? A  Yes; I  understood he was to be cred-

ited with that $500.

B y Mr. Tyacke.

Q How did you get that understanding? A  
I  can’t remember; it was a present to him.

Q From whom, who told you about it? A  I 
presume my father.

Q You have no recollection about it? Of any 
conversation about it? A  No, I  can’t recall 

20 a^y conversation about it.
Q You can’t recall what was said to you 

about it? A  No.
Q All that you do recall is the fact that that 

$500 entry was made as it is here. A  Yes.
Q And that is the same— that is true o f the 

$750? A  Yes; that was the amount father was 
obligated on that mortgage; the mortgage called 
for a payment of $750 on this date.

Q And he made it. A  He met it.
30 Q And you credited it to Smith? A  Yes; I 

understood it was to be credited to his account; 
that is, he was credited with that amount at the 
time, he was virtually making him a present of 
it.

Q How did you get that understanding? A  
Simply that was the amount due at the time.

Q What did he say, anything about it? A  
I cannot recall that he did.

Q Can’t recall anyone saying anything about
40 it? A  No.
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Q And you can’t recall how you got the idea 
that it was to be a present! A  No.

Adjourned to Thursday, April 26, 1917, at ten 
o ’clock in the forenoon.

IN CHANCERY OF NEW  JERSEY.

Between \
F red erick  L. Sm it h , j

Complainant, \
_ \ On Bill, E tc .

and /

E dw ar d  C. Ba l c h , V
Defendant.

Continuation o f hearing before Hugh B. Reed, 
Esq., Special Master, at his office, No. 810 Broad 
street, Newark, N. J., on Thursday, April 26th, 
1917, at ten o ’clock in the forenoon.

Appearances: Mr. William Tyacke, for com-
plainant. Mr. Frederick W. Smith, for de-
fendant.

EDW ARD C. BALCH, previously sworn, re-
called.

Direct examination by Mr. Smith.

Q Mr. Balch, I show you a sheet in your ac-
count book which has been marked Exhibit D -l, 
and call your attention to the item “ By Com-
mission $500;”  are you familiar with these 
books! A  Not very, because I don’t keep the 
books; my son keeps the books. I  am familiar 
with that item.
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Q Tell us what you know about that item 
and how it came to be entered, if you know! A  
Why I think I went over that before.

Q I am only referring to the entry in the 
book? A  Simply that at that time $500 was 
the lowest that Mr. Lord would take, so I gave 

10 him the $500.
Q I want you to explain about the entry 

now in the book, how that came to be entered,
who did it? A  My son.

Q Why did he do it? A  I don’t know why 
he did it—why he put it down as commission—
I suppose simply to find a word or something of 
that kind.

Q I am not referring to the words. How did 
he come to put it down ? A  Why simply that 

20 I told him I would give Fred $500 to start his 
home.

Q You told him? A  Yes, I told him I 
would give him $500.

Q Now referring to the item of $750 on the 
same account, what about that? A  That, you 
see, I had to pay; I was obliged to pay that 
under the agreement—that at the end of the 
year I would have to pay $750 more. That will 
show in the mortgage.

30 q  The mortgage will speak for itself. Just 
tell us about this item? A  And in order to 
do that I  was able to get a note at five per cent, 
in place of six, and I thought that would cost 
that much, and I agreed to assume that.

Q What do you know about this entry in 
this book? A  The same as the first exactly.

Q Now go down to the item o f the coal bill ? 
A  Mr. Smith said if I would give him this 
$500, that he would want me to take out five 

40 dollars a week to cover his interest and taxes,
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and at his own suggestion I took this five dollars 
out for all this number of years.

Q I call your attention to the entry on the 
sheet marked D-2 under date of June 30th, 1916. 
Tell the court what you know about that item 
and entry. A  The coal bill— Mr. Smith wanted 
some coal that year—

Q I don’t want to know what he wanted. I 
want to know how that entry came to be writ-
ten so far as you know. The item is $148.13. A 
That is for coal that he owed down there for a 
long time.

Q Do you know how long? A  Probably a 
couple of years.

Q I show you a bill of John O ’Rourke Com-
pany to Mr. Smith; will you look at that and tell 
me whether that is the account that you refer 
to? A  Yes.

Q Tell us, if you will, Mr. Balch, what do 
you know about the account of $148.13 which 
had been standing for sometime ? How long had 
it been standing? A  I couldn’t say exactly.

Q Look at the bill? A  About two years.
Q Look when it starts? A  March 1912.
Q What payments were made on account of 

it? A  I f you will give me the figures, Mr. 
Smith, I don’t know anything about the figures 
because I never kept these accounts here. There 
is a date that he paid. He paid $50.

Q What date? A  January 22nd, 1913.
Q And when was the other payment? A  

July 22nd, 1913, $23.81.
Q Tell us why this entry was made and why 

the credit was given of $148.13 as testified to 
by your son? A  Well, I spoke to Mr. Smith 
about that bill; it had been standing there 
owing to the O ’Rourke Company for a long

10
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time. That is the company that I am the pres-
ident of. I  only go there once a year— at the 
directors’ meeting. My attention had been 
called to it—

Q Tell us about your transactions with Mr. 
Smith in this matter? A  And I asked him 

10 about it, and I  told him the company had spoke 
to me so many times about this and we can ’t 
afford to carry these accounts so long because 
we have to borrow money down there and have 
got to pay six per cent, at the bank for money 
to carry the notes through the season and i f  we 
have hundreds of customers like that we are in 
trouble. He said he was going to pay some-
thing on to it and he finally didn’t pay after 
and my son kept talking to me about it and 

20 finally I  said he could— I telephoned him not to 
worry about it ; to charge it up to me.

Mr. Tyacke. I f  the Court please, the 
point was how the entry came to be made. 
He didn’t see it made. He can only testify 
as to his direction with reference to it.

Q Now, do you know whether or not any-
thing was done subsequent to that direction by 
your son on the books of the O ’Eourke Com- 

30 pany. A  Yes, my son told me so.
Q And I refer you again to that entry. Do 

you know whether that is the entry you have 
been talking about, the balance o f it? A  Yes, 
sir; the balance o f the bill.

Q And that is credited to Mr. Smith? - A  
Yes.

Q I  show you the record marked Exhibit 
D-3, Mr. Balch, a list of houses as completed; 
you are familiar with all those jobs are you? A  

40 Yes, sir; I  am.
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Q When were they started and when com-
pleted? A  I couldn’t remember just the exact 
date.

Q And does that record contain anything 
about who the houses were sold to? A  Yes.

Q Have all the houses been sold? A  All o f 
these have been sold except one. Sometimes we 10 
have to take the houses back—

Q Are you talking about these? (Indicating 
an exhibit). A  Yes, on the first sheet.

It is admitted on behalf of the complain-
ant that the statement therein as to the 
sale of the houses, to whom they were sold, 
etc., is approximately correct. The date 
they were completed and when they were 
started.

Q What did you say about taking back 20 
houses? A  I have to take back a number o f 
them. I  have taken back twenty houses.

Q Of these? A  Two o f them on the first 
page.

Q And what is the reason you have taken 
them back? A  Well, they have fallen down on 
their interest and taxes.

Q How do you sell these houses? A  Sell 
all of them on very easy terms. Of course, a 
few we have a little better terms on. As I  say, ^  
we have got to take back some of them. W e 
have taken back twenty o f these houses.

Q All o f those houses represent a profit? A  
No, sir, some o f them represent a loss.

Mr. Tyacke. I object. What has that 
got to do with it.

Cross examination by Mr. Tyacke.

Q First, I  would like to get at this item of 
$148.13 and which you have given him credit for 40 
and marked “ bonus.”  A  Yes, sir.
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Q Why did you have that marked “ bonus?”  
A  Why simply I have a habit of saying to my 
men “ You get this through on time and I will 
give you an extra bonus.”  I have done that 
with several of them.

Q Why did you make it $148.13? A That 
10 was the amount o f his coal bill.

Q And then at the time you paid the coal 
bill you gave him a bonus, is that the idea? A  
It wasn’t paid for nearly two years after that 
but I had the company charge it up to me.

Q And before you charged it to him? A I 
told him to credit him so as to make their books 
clear and put it on my books here.

Q You have a charge of $148.13? A  Yes.
Q Why is that? A  That was the amount of 

2q his coal bill.
Q But then you charged it to him? A  Yes, 

he got his coal there.
Q And then you turn round and credit him 

with that amount as a bonus? A  Yes.
Q Why was it that the bonus was credited 

on June 30th, 1916, and you charge him August 
23rd, 1916? A  With regard to that entry, I 
don’t know. I told my son at the time he 
spoke to me to take it off the books and charge 

30 it against me.
Q So he gave him credit on June 30th and 

charged.it up to August 23rd? A  The dates I 
don’t know anything about. I am not familiar 
with the exact dating of those because I never 
keep the books.

Q What is your business, Mr. Balch? A  
My business, as I explained before, for the past 
15 years has been the building business. I have 
several different businesses that I am interested 

40 in, but I  spend my entire time at the buildings.
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Yes, sir, I haven’t had a vacation for twenty 
years, only three days, giving all my time right 
there.

Q What other business are you in besides 
the building business? A  I am interested in 
the John A. O ’Kourke Lumber & Coal Company, 
which my son has charge of. Also of the Or- 
ange Screen Company, of which my younger 
son has charge, and my New Yqrk place; my 
middle son is there. That is where I made my 
money.

Q What business is that? A  Tailoring 
business and designer. That was my profes-
sion.

Q That is where you made your money? A  
Yes, sir.

20Q That is your main business? A  No, sir, • 
that was my main business.

Q And when you started to build houses in 
Maplewood, did you know anything about build-
ing houses? A  I built my first house twenty- 
five years ago. I knew very little at that time 
when I built my first house.

Q Then you are not a practical builder? A  
I am a practical builder, not a carpenter.

Q What is the distinction? A The distinc- 30 
tion is, as I understand it, the same as in my 
other business. I couldn’t sew a button on, I 
was in the costume business, but I couldn’t sew 
a button on. I did the designing, that end of it.
I couldn’t sew a button on, but I could get some 
fine work out there.

Q When you started to build W olf Jolsen 
managed it for you? A  No, sir, they did not.

Q You managed them yourself? A  No, sir, 
they were kind of large contracts and under- 40
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takings, but through them once before we got 
the contracts.

Q So yon think yon are fnlly competent to 
bnild a house? A  Yes, sir, with the corps of 
men I have. I  have men, seven experts, that 
know enongh of that kind of work to draw plans. 

10 q  So that yon rely npon the corps of experts 
to do yonr work? A  Yes, sir, with my knowl-
edge of designing.

Q And is there any difference between de-
signing a skirt and designing a house? A  
Yon wouldn’t know the difference when yon 
started to draft the pattern unless yon were 
an expert. The crude drawings are exactly the 
same—the lines are the same. But I give every-
thing to my men in the rough, because I have 

20 people at the screen factory— draftsmen to copy 
these things—five or six men on the building 
who know enough of that kind of work to draw 
plans.

Q I  notice you have charged Mr. Smith for 
$4,250? A  That was the price of the house.

Q But you didn’t pay $4,250 out? A  No, I  
didn’t pay what was required. To start the 
thing he needed $500.

Q Why didn’t yon simply charge Mr. Smith 
30 with $500 that you disbursed for him? A I 

don’t understand the methods of bookkeeping. I 
simply gave him $500, that he wanted to start
his home.

Q Why did you charge him with that $4,250? 
A  You will have to ask my son about that.
That was the price of the house.

Q Don’t you run your office as well as the 
practical end of the business? A  No, my son 
knows about that part of it. I j^^t dictate the 

40 things to him.
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Q Why did yon dictate a $4,250 charge 
against him? A  That was the price of the 
house.

Q But you didn’t pay $4,250 out? A  I was 
to give him $500 and he was to pay for it him-
self through me; I went his security on it.

Q You didn’t pay $4,250 on July 17th, 1909, 10 
did you? A  No, sir.

Q Why did you charge him with $4,250?.

Mr. Smith. I object to that.
The Court. As I understand it, he be-

came obligated to pay $4,250 for the house 
about that time, and that was a proper 
charge against Mr. Smith. The question 
would be did Mr. Smith receive proper 
credits as against that $4,250. 20

Q How many houses were completed when 
you made that credit there on July 17th? A  I 
couldn’t tell you without looking at this. (Look-
ing at exhibit D-3). I know those because they 
were the first nine houses we built.

Q Now wait, how many were completed on 
July 17th, 1909? A  I couldn’t tell you that.

Q The record shows when they were com-
pleted? 30

Mr. Smith. I object to it because the 
record shows. I don’t see any reason why 
he should answer it.

The Court. He can answer from the rec-
ord if it agrees with his recollection.

A Most of these were completed I believe. 
They were all in different stages. I don’t re-
member if the finishing touches were put on.
We leave one house and go to the next.

40
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Q You have a record showing when these 
houses were completed. Tell me from that rec-
ord how many were completed before July 17th, 
1909? A  They must be completed, but I can’t 
remember just what stages I  left these houses 
in.

The Court. He means to look at the rec-
ord on the first page. These houses appear 
to have been completed on this first page 
— were completed before July, 1909, that, is, 
they were completed according to this rec-
ord.

A  Yes, according to this.

The Court. Were there any others? 
Prom what appears on the record, there ap- 

™  pears to have been nine houses?

A  Yes, sir. I  think there was about eight 
or nine houses.

Q Now when Mr. Smith came to you about 
getting a house, what did you tell him? A  I 
told him that I would assist him. I said, ‘ * Fred, 
go ahead and look around and if you see any-
thing that suits you, come and tell me and then 
I will go up and look it over and we will see if 

® we can’t make some arrangement to start this 
little home o f your own.”

Q Was this house, 79 Chestnut avenue, final-
ly decided upon? A  Yes, sir, he said that was 
exactly what he wanted. It was his selection 
not mine. I  said, “ All right, if it suits you, I 
am satisfied and I will help you to get it.”

Q And you paid $500 down? A  Yes, sir. 
Q How much was due Mr. Smith at that 

time? A  Not a cent.40
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Q So that the $500 was a voluntary offer 
on your part! A  Yes, sir, purely so.

Q And how much was due Frederick Smith 
a year later! A  Not one cent.

Q The $750 was a voluntary offer on your 
part! A  Yes, sir. I was obligated to meet 
that according to the terms of the mortgage. io

Q And there is a $3,000 mortgage on the 
property! A  Yes, sir.

Q Have you paid that o ff! A  No, sir.
Q W hy not! A  Because why should I pay 

it off when Mr. Smith left there. I wanted 
to help him out, of course, but he certainly 
didn’t act like a man.

Q Now, Mr. Smith, didn’t leave for a num-
ber o f years after, did he! A  No.

Q But you charged him $4,250 for that 9q 
house! A  I think your Honor has explained 
that. That is the price of the house, and I 
was trying to help this man pay for his house.

Q And there was a $3,000 mortgage on that 
house! A  I was interested in him in every 
way.

Q And you charged him $4,250! A  Yes, 
sir.

Q And you have credited him only with this 
$50! A  Yes. I went over that, before. 30

Mr Smith. W e have gone over that be-
fore. There is no sense of going over it 
all again.

The Court. I will permit him to go on.
Q And you have allowed that mortgage of 

$3,000 to stand all this time without paying it 
o ff! A  Yes, sir.

Q In other words, that makes the price of 
the house $7,250, does it not! A  I can’t figure 
the thing out without— 40
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The Court. I don ’t see that there.
Mr. Tyacke. He has sold a man a house 

for $4,250 and charged him for it and there 
is a $3,000 mortgage that he has never 
paid off.

The Court. In whose nam$ does* the 
10 house stand?

Mr. Tyacke. In defendant’s name.
The Court. Well, there is a charge 

against Mr. Smith and he has obligated to 
buy the house; when he turns it over to Mr. 
Smith, i f  he does, he will have to clear it 
and then lay out the balance of the pur-
chase price.

Q I  think you said the interest was paid up 
2Q to last December or January? A  I think it 

is all paid up.
Q Did you get a letter from Riker & Hiker? 

A  Yes, sir.
Q Calling your attention to the fact that six 

months’ interest was due? A  Yes, sir.
Q And did you reply to that letter? A  I 

told my son about it and he said it had been 
paid.

Q And also said they were going to foreclose 
30 the mortgage for the principal sum? A  This 

man came to me; I  didn’t know him and I told 
him any information that you want you just 
go to my attorney, Mr. Frederick Smith, and 
whatever he says is right I will do.

Q In other words, that demand was made on 
you for the principal sum of the mortgage? A  
Yes.

Q W hy did you take title in your name to 
that house? A  Because, Mr. Tyacke, I  was 
just simply assisting Mr. Smith to get a home40
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and he was to pay for this house himself you 
know, and he told me if I  would loan him this 
money that he would let me take it out of his 
salary, and I did everything there to enable him 
to build it. I  employed everyone of his family, 
almost. I  employed his brother, that wasn’t a 
mechanic. I  kept him going all one winter on 10 
anything I had to do and paid him for holidays 
whether he was there or not; had him doing 
work that I  could have had a boy do for less—  
much less than I  paid him. I  can safely say I 
paid him for a hundred days he never worked.

Q What I want to get at is, why didn’t you 
get the title in his name if you wanted him to get 
a home? A  It was his own proposition. That 
was his own proposition just that way.

Q What was ? A  That I was to loan him $500 20
in that way and instead of loaning it I  gave it 
to him.

Q You haven’t answered the question yet.
Why did you take the title in your name instead 
of Mr. Smith’s name? A  Because if  I  was 
loaning him $500 trying to secure a home for 
him, why wouldn’t I  take the mortgage in my 
name.

Q Did you loan him this $500? A  Yes, sir.• oU
Q A  little while ago you said it was a gift?

A I turned it over to him. I gave it to. him, 
but this was the understanding. He said he 
wanted a home and I said, “ Look around and see 
what you can do and when you see one come to 
me, ’ ’ and when he found what he wanted he came 
to me. I said that I would help him.

Q Then you deducted an amount each week 
for the taxes, insurance, etc.? A  At his re-
quest.

40
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Q You never asked him to pay the balance, 
did you, on that house? A  No.

Q Never asked him? A  No.
Q And did you ever tell him that the mort-

gage ought to he paid off? A  No, I didn t. He 
kept telling me all the time that his expenses 

10 were hig and things of that kind and I was trying 
to throw extra things in his way, hut he never 
saved a cent.

Q Then he kept telling you all the time he 
needed more money ? A  No, he told me that his ex-
penses are big and how he used to turn over every 
cent to his wife. She used to send a hoy there;
I paid Saturdays; she used to send a hoy down 
for his money every Saturday morning and he 
would give it to him.

20 Q And he kept asking you all the time—tell-
ing you he wanted more money? A  Never told 
me he wanted more money in his life. He had a 
steady job there with me. I had seven men 
working for me and I had a hard job taking care 
of them one winter. I carried him all one winter 
when he was only doing a boy’s job, which would 
pay two dollars a day, running a little gas en-
gine, in order to keep him on the job. That was 
the year of 1913 and 1914, when I had only one 

30 house all winter and I planned to keep these men. 
I panelled every room downstairs, the library, 
the dining room and the hall and the living room. 
It took me all winter, and I planned to keep my 
men going. I felt he couldn’t do that kind of 
work and I let him run that gas engine. His 
brother couldn’t do it.

Q You say you never promised him a bonus? 
A  No, purely voluntary. I gave him these 
things afterwards. Why, that is all there was to 

40 it. I would say, “ Fred, now if this thing turns
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out all right, why I will give you a little bonus 
on this house or that house. I never in my life 
thought of such a thing, because I lost money on 
some of them. For a business man to say, “ I 
will give you fifty dollars on a house or a hun-
dred dollars”  is perfectly absurd. I have lost 
$3,000 on some. Why on Margaret E. Sangster’s 10 
house—'her son wasn’t able to meet the notes—I 
lost $3,000. I had to take the house back and I 
could name several of those kind.

Q Now, Mr. Balch, on what particular houses 
did you promise him a bonus! A  I didn’t 
promise him. On one or two houses, I said, 
“ Now Fred, if I make.anything, I will give you 
a little extra.”  I have got men that I do the 
same with today. I tell them I will give them 
four dollars extra that week if they do anything 20 
on time. I say, “ I will give you an extra 
bonus” —a two and a half gold piece. Purely 
voluntary. I never promise anything, Mr. Tyacke.

Q So that you do occasionally promise a 
bonus! A  Yes.

Q And are you apt to forget that you promise 
that bonus! A  No, sir, I am not.

Q Do you remember telling Mrs. Smith that 
you were going to pay Mr. Smith a bonus! A  
I told Mrs. Smith if things went all right I 
would give him a little bonus.

Q Did you tell her how much it was! A  
There was no amount stated at all.

Q You don’t know why your son put in the 
word “ commission”  there, do you! A  Simply 
to have a name to call it by. That is all. He 
called it “ bonus”  in some places and “ commis-
sion”  in others, just simply to have a name. He 
didn’t know what to put. 40
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Q And he asked yon if he would credit it. or 
charge it up to you! Did he ask yon? A  No.

Q He simply did it of his own volition? A 
You mean, what word to use there?

Q Yes. A  No, he didn’t ask me what word 
to use there.

10 Q So that he put down the word “ commis-
sion.”  Just put it down. A  Yes, merely used 
“ bonus”  in some places and “ commission”  in 
others.

Q Have you any idea what these houses cost 
to build? A  Yes.

Q What? A  Some of them cost $5,000, and 
some of them cost $6,000, and some of them cost 
$10,000.

Q And the house that cost $5,000, what would 
wft you sell it for? A  It all depends on the cus-

tomer entirely. I told you I made a fair profit 
on some and others I lost money on some. I 
never could tell exactly what I made on a house 
because as I say, I have taken twenty of them 
back. Sometimes after ten years I have to take 
the house back, or something of that sort— some 
would die. I have never foreclosed a mortgage 
in my life. I would take them back where there 
were widows to help them out.

30 Q Now, you spoke about the John O ’Rourke 
Com pany; that you went to Mr. Smith and told 
him that the O ’Rourke Company had hundreds 
o f his kind and needed the m oney; that they 
were borrow ing money at six per cent. A  Yes, 
I  told him that. That they couldn ’t afford  to 
carry this account along.

Q That they were borrowing money from the 
bank at six per cent? A  Yes.

Q And at the same time that you personally,
• Mr. Balch, owed them several thousand dollars?
40 ’
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A  Oh, yes, sometimes it would run up to two or 
three thousand dollars, and then I would pay 
them as the loans came in. I would borrow from 
the Fidelity Trust Company and get the money 
in my name. My money was tied up in second 
mortgages.

Q So while you were asking Mr. Smith for 10 
$148.13 you owed the O ’Rourke Company several 
thousand? A  I might not have owed them a 
cent at that time. My son kept the thing 
straightened out in that way.

Q Did you or your son ask Mr. Smith for 
this money? A  My son did and I know I did.

Q You are speaking now of this item of 
$148.13, that is the one? A  Yes.

Q And you had your son charge it up to 
your personal account? A  Yes, I told him to ® 
cross it off the books and charge it up to me.

Q And did you tell him what to do with it 
on the Frederick Smith account? A  I just 
simply said to charge it. He knew that. He 
knew to put it on the book here.

Q You mean to charge it to Frederick 
Smith? A  Charge against his account so 
much.

Q How did he come to make the credit 30 
item? A I can’t tell all the details of his 
bookkeeping.

Q You didn’t tell him to give him credit 
for $148.13? A  Yes, I think I did afterwards.
I didn’t care anything about it. My object was 
to help that man and if he had tried to help 
himself, I would have done anything for him.

Q After you told your son to charge $148.13 
to Frederick Smith, then you told him after-
wards to credit him that amount as a bonus so
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that the hooks would balance, is that right? 
A  Yes.

Q Why was the credit slip made in June 
and the debit slip in August? A  I  don’t know 
anything about it.

Q You remember this factory that Mr. 
lb  Smith built for you? A  I remember the 

factory that I built.
Q Mr. Smith had charge of it ? A  Mr. Smith 

was the foreman of the carpenters on the job.
Q And there are big timbers there? A  Yes, 

isir.
Q And you had no mechanical power there to 

saw those timbers? A  Yes, block and fall.
Q Manpower? A  Yes, sir.
Q Mr. Smith superintended that job? A  

2 b Yes, sir.
Q And what was that factory worth? A  

Probably cost $8,000.
Q What is it worth? A  The building and 

the land?
Q The job itself; the building and the land 

and all ; if you were going to sell it, what would 
you get on the market for it?

Mr. Smith. I object.
30 The Court. I don’t see that that is im-

portant.

Q What is the average price of these houses?

Mr. Smith. I object to that on the ground 
that we have gone over that sufficiently to 
get all the information we want respecting 
price.

The Court. Your claim, Mr. Tyacke is, 
that Mr. Smith was to receive a certain 

40 amount per house regardless of the price,



125

Edward C. Batch, cross.

and that is denied. That is the issue; I 
don’t think there is any claim made on the 
basis of cost or value.

Mr. Tyacke. Not at all. But he has testi-
fied that he lost money on them.

The Court. Does that make any difference
10to your claim?

Mr. Tyacke. I don’t see that it does. It 
isn’t important.

The Court. Mr. Balch did say that one 
year he told Mrs. Smith that if everything 
went well that year he would pay Mr. Smith 
something in the way of bonus, I think, and 
with respect to that year and those houses, 
it might be perhaps pertinent to find out how 
well things went that year.

Mr. Smith. I f the Court please, that 
wasn’t testified to on direct examination. 
There is no record of any conversation with 
Mrs. Smith; no conversation Mrs. Smith had 
with Mr. Balch. The conversation was with 
Mr. Smith at the time this house was pur-
chased. That was the conversation and the 
only conversation testified to—in June, 1909.

The Court. But Mr. Balch did say this 
m orning in answer to a question o f Mr. 30 
Tyacke that he had made a similar state-
ment t o , Mrs. Smith. I  think I  will permit 
him to inquire about that if  he wishes.

Q 'What was the average price of these 
houses? What were they sold for?

Mr. Smith. I object to that, if the Court 
please, if he is going into the question of any 
specific time as to the average price of 
houses.
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The Court. I think it ought to he con-
fined to the houses; the houses in the course 
of erection in the year in which the conver- 
satiori took place. I can’t see, Mr. Tyacke, 
how, under your theory it makes any differ-
ence whether the houses—

10 Mr. Tyacke. Except for this reason—ac-
cording to this man’s statement, he claims 
that he didn’t make a general contract that 
way and there may he something lingering in 
the Court’s mind to substantiate that. I 
want to show that these houses were valuable 
houses.

The Court. We will assume that they 
were valuable houses.

By the Court.
20 Q Now, Mr. Balch, I understand that you 

said that you never made any agreement which 
Mr. Smith testified to, any agreement about any 
specific amount on any house or for the com-
pletion of any house? A  The only agreement 
that was made, your Honor, was that he was 
to receive forty cents a day more than he was 
getting.

Q And you paid him full wages at all times?
3° A  Yes, sir.

Q And the time he worked for you, I think 
you said was in 1908? A  Yes, sir; in the sum-
mer of 1908.

Q When you purchased this house for him, 
did you testify that was about a year later? 
A  Yes, sir.

Q And at the time you bought it you paid 
down $500? A  Yes, sir.

Q And you gave that to him? A  Yes, sir.
40 First I was going to loan it to him. He made
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all kinds of arrangements to take care of it. 
Thought that he would he able to take care 
of the house after that, and then, as I  say, I 
done very well that year and I just made him 
a present of the $500, bonus as I call it there.

Q When you decided to make that contribu-
tion to him, did you speak to your son about 10 
it? A  I might have. I generally speak to 
him about all those things, your Honor. I 
can’t remember just what I said.

Q Don’t remember what you said at all?
A  No, sir; I said I was going to help him to 
get a home.

Q And you say on this specific house, you 
put down $500 ? A  Yes, they wouldn t take 
any less than $500.

Q Tell us about your conversation with 20 
him? A  That amount was established.

Q What did you say to him? A  I told him 
I would help him get a home.

Q Your son, I mean. A  I don’t just re-
member. I told him the circumstances of the 
whole thing.

Q Told him you were giving it to Smith?
A Yes.

Q And told him to enter it in the book? A  
I  d idn ’t tell him. He knew that himself. H e 30 
knew that he would have to enter anything o f 
that kind.

Q You had some conversation with him 
about it? A  Yes.

Q You don’t recall what was said? A  I 
don’t recall the words that were used.

Q You don’t remember whether he said any-
thing about commission? A I generally call 
these things “ bonuses.”  I don’t say to put them 
in as commission or anything. 40



128

Edward C. Batch, cross.

Q $500, of course, was a considerable amount 
for a man who had been working for you for 
only a year to receive. Did you advance that 
amount to a man that had been working longer 
than a year? A  No, sir; he was the first man.

Q He was the first man? A  Yes, sir.
10 Q And had you any other men who had 

been working for you approximately the same 
length of time? A  They came on later.

Q How much later? A  We started to take 
on men about two or three weeks later.

Q Do you remember whether the men—other 
men that you employed had been working for 
you nearly the same length of time that Mr. 
Smith had ? Did you make any contribution 
among the men generally, or was it only to Mr. 

20 Smith? A  Only Mr. Smith.
Q Did you talk to Mr. Smith about that 

$500 that you were going to give him? Re-
member any conversation you had with him? 
A  We had considerable conversation about it. 
He seemed so delighted to get this thing 
started—a home of his own.

Q What did you say to him about the gift 
of $500 to him, if anything? A  I think I told 
him at that time I would loan it to him, but 

30 I  am not quite clear on it—whether I said I 
would loan it or I would help him get that 
home. That was the first time.

Q Did you say you would give that to him 
at that time or later? A  I can’t remember.

Q You can’t remember whether you had a 
conversation with him about it at all? A  We 
had a lot of conversation about the house, and 
I  told him I would help him.

Q Nothing more specific than that. You 
didn’t state that you had given him or would40
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give him $500? A  I told him that I would 
give him $500 to give to Mr. Lord. I would 
make that first payment.

Q A  moment ago you said that you were 
loaning it to him. I want to know whether 
you told him that you were going to make him 
a present of it? A  I don’t remember. 10

Q At any time since then have you told 
him? A  Yes, I told him several times since 
that. /

Q What did you say about it when you spoke 
of it to him? A  I think I told him that I did 
pretty well that year.

Q Remember when that conversation took 
place? A  Around the time that he was look-
ing about at the houses. I told him to go ahead 
and look around and if he saw what he wanted 20 
and made up his mind, I would stand back of 
him and help him to get this home.

Q You had done well the year previous to 
the time that you purchased the house ? A  Yes, 
sir.

Q What did you say to him—about the gift 
to him of this $500? A  I can’t just remember 
the drift of what I said.

Q Very well. From that time on you 
charged him the interest and taxes on the house? 30 
A That interest business—I know that he said 
at the time if I would loan him this $500 that 
he would take care of this and he requested 
me to be sure and take out the five dollars, I 
think that was the figure; that five dollars was 
to cover the interest.

Q You charged him interest on the balance 
of the purchase price; that would be $3,750?
A Yes, sir.

Q Not on the $500? A No, sir. 40
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Q And when yon came down to June, 1910, 
that was eleven months later, yon again gave 
him $750? A  Yes, sir.

Q Which was paid on the house? A  That 
I  was obligated to do.

Q You weren’t obligated to pay it to him? 
10 A  No, on the house.

Q You had to pay on the house? A  Yes, 
to the mortgagee.

Q What set of circumstances induced you to 
give him $750 at that time? A  I didn’t give 
it to him at that time. I knew I had to meet 
that. ' /

Q It is entered in this book as a credit to 
him; June 30th, 1910, that was about the time 
you paid it, wasn’t it? A  I think so; around 

20 that time.
Q Did you instruct your son to enter it as 

a credit to him? A  No, I didn’t tell him to 
enter it. Of course, he had his own method o f 
bookkeeping.

Q He credited it to him? A  Yes, sir.
Q He wouldn’t have credited it to Mr. Smith 

unless you told him? A  I think, your Honor, 
that he knew what ideas I had in mind. My 
son is my confidential man and he knew what 

30 idea I  had in mind; that I was going to see 
that man get that home.

Q Did he know your mind as to the extent 
to which you were to help him? A  Only that 
was the amount that I had to pay, and I think 
I told him afterwards to enter it any way. I 
did pretty well that first year.

Q This is the second year? A  I did very 
well also.

Q Was that the reason for your gift to Mr. 
40 Smith of this $750 only eleven months after
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this $500? A Yes, sir, that was what I had in 
my mind. Purely to assist him in this thing.

Q Turn to the statement there and tell me 
how many houses you finished up to that time— 
the second year? A  Twelve.

Q Some of the houses that you built, took 
more than a year to build practically? A  Yes, 
sir.

Q You had a nuifiber of houses in June, 1910, 
which had been started sometime before, which 
were uncompleted, in addition to those houses 
which had been completed? A  Yes

Q Have you figured the amount that you 
were going to give Mr. Smith to any extent on 
the number of houses? A  No, sir.

Q No relation to that? A  Had nothing to 
do with that at all. As I stated before I was 
just anxious to help him.

Q You say, that your son knew what you 
had in mind with regard to it. He knew the 
extent of your plans to help Mr. Smith in ob-
taining this home? A  Yes.

Q Do you intend to suggest that was the 
reason why he had entered this payment of 
June, 1910, o f $750 as a credit to Mr. Smith?
A Yes, sir. 30

Q You had talked to him, had you? A  I 
suppose I had, as we do over those things.

Q What do you mean? In regard to that 
he would understand how far you intended to 
go in getting this property for Mr. Smith?
A It would be hard to tell the way that I  
felt towards Mr. Smith at that time.

Q I want to know your specific intention 
with regard to that house? A  I wanted to 
see him get that home. 40
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q  W ere yon going to do the same thing each 
year ? A  I  couldn’t tell what years I  was going 
to do that. Some years I  had to take hack so 
many houses ; on some of these houses I  lost and 
some I made at the end of the year. These first 
years I  had everything pretty nearly my own 

lo  way in Maplewood. People would come and 
order houses—

Q From 1910 to 1911, what kind of a year 
was that? A  For two or three years, I  had 
fairly good years.

Q 1910 and 1911 was a good year? A  I 
think it was.

Q You didn’t make any contribution to him 
then? A  I think it was a fairly good year.
I  can’t just remember. I  know some of those 

20 years I  had bad times. 1914 and 1913 I  had 
an awful time that winter. I  had all I  could 
do to keep the men employed. I  planned this 
house to keep these men going.

Q You still hold title to this house, I under-
stand? A  Yes, sir.

Q Who occupies it? A  Mr. Smith.
Q After this payment of $750 of course you 

reduced the charges of interest? A  Yes, sir. 
o0 Q Did you have any conversation with Mr. 

Smith about this $750 item? A  I don ’t re-
member.

Q You don’t know? A  N!o, sir.
Q Rather a large sum to give a man with-

out saying anything? A  The only thing I said, 
it was there and had to be paid.

Q You kept a charge against him, of course? 
A  Yes, sir.

Q Instead o f that, you just gave him the 
40 money practically? A  Yes, sir .
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Q Did yon say so to him? Did you tell him 
they were giving him that amount? A  I don ’t 
know whether I did or not.

Q At any time? A  I can’t recollect.
Q Ever have any conversation with him 

about that $750? A  I can’t remember having 
said anything about it. Just that time was 
the time that he made the remark, as he testi-
fied himself, that I was better to him than his 
own father, and I know I tried to treat him as 
a son.

Q This other item of $148.13; did you talk 
to him about that? A  Yes, I did.

Q You told him you wanted it paid? Did 
you tell him you would give him the money 
to pay it? A  No, sir, I  didn’t. I just simply 
told my son when they were bothering me so 
much to wipe it off the books— to charge it up 
to me.

EDW ARD C. BALCH, JR., recalled.

Further cross examination by Mr. Tyacke.

Q Referring to Exhibit D. 2 on February 
27th, 1914, there is a credit memorandum there 
and one word is written over another. What 
is the first word that is written there? A  That 
I cannot say. I think the word is deduction. 
I am not sure. It appears to be deduction.

Q And the ditto marks, what were those 
meant to mean? A  They represented the same 
thing.

Q As the original item? A  Whatever that 
is.

Q Now isn ’t that word “ commission” ? A  
No, it is not. For January there were eight 
weeks at four dollars, makes thirty-two dollars.

10

20

30

40

\
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Q What was' erased there? A  Nothing 
erased there (referring to Exhibit D. 1).

Q At the last line where it is written m 
red December 31st, 1913? A  Nothing. The 
original balance was in lead pencil and it was 
written over in red ink.

id  Q Yon have items, Jan. 30th, 1911; Jan. 30th, 
1912, and Jan. 30th, 1913, evidently been filled in 
afterwards or written over? A  Written over 
the dates in lead pencil.

Q Is it customary to make original entries in 
lead pencil or ink? A  Those entries were put 
in without the dates originally because at the 
time they were represented by the months fol-
lowing.

Q You say they were put in without any 
20 dates? A  Except the dates following.

Q What was written under that if there were 
no dates there? A  That was Jan. 30,1912.

Q When did you make the item in ink? A 
That I  can’t say.

Q Why wasn’t this made in lead pencil? A 
I couldn’t say.

Q And these other items? A  That is the
date of the entry, June 30th.

30 Q Have you got a receipt for the last $75 
interest paid? A  I have. I presume you mean 
the interest on the mortgage?

Q May I see it?
(Receipt produced.)

By the Court.
Q The difference between these dates. Do

you recall anything about that? A  Last June,
father called me up and told me about this coal 
bill of $148.13 and told me to charge it to him.40
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Q Told you to charge it to him? A  Yes, 
and in order to charge it to him, I have got to 
credit it to someone else.

Q You credited it to the O ’Rourke Company?
A I credited it to Frederick Smith.

Q You credited it to Smith? A  Yes. . 10
Q It appears there on the item, i ‘ Credit to 

Fred Smith $148.13, June 30th,”  as if it had 
been written over something that looks like Aug-
ust. Have any recollection about that? A  I 
haven’t.

Q Do you think that looks like “ A  u ”  and the 
tail of a “ Gr” ? A  Yes, it does. The only thing 
I can say is where it shows the letter “  J ”  it 
also appears to be a “ C ”  under that.

Q Beside the same item showing the place 
where it was posted? A  Yes.

Q That appears to be a “ C.”  You have no 
recollection about the change in the date? A  
Except the cash item was posted on August 23rd 
when it was paid.

Q Your father paid it on August 23rd? A  
I paid the coal bill by check on August 23rd as 
he had previously told me to.

Q Under those circumstances, why should 
you have entered the item as a credit to Smith 30 
as of June; why should you change the date 
there. The item didn’t come up in question in 
this account until August when it was paid by 
your father ? A  Because he told me to charge it 
to him.

Q He told you in June to charge it to him? A  
Yes, sir.

Q And you transferred it on the books of the 
O ’Rourke Company, from Smith to your father?
A Yes. 40
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Q And that was in June. Now, then, yon 
have practically the same thing to Smith on his 
account in August? A  That was when the pay-
ment was made and the cash was paid.

Q Then if you didn’t pay it at that time and 
you credited the Smith account with $148.13 then 

10 and the account had been closed before the bill 
had been paid, it would appear that you owed 
Smith $148 entirely independent of any other 
item? A  I f I had charged it to him, then why 
he would have owed it.

Q I f your father paid the bill, the Smith bill, 
you should have charged Smith up in his account 
with money that your father had paid on his 
behalf? A  That is what I did.

Q No you credited it? A  That was to trans- 
20 fer the accounts; when I paid cash out, then 1 

charged him with it. I was to pay this coal bill 
to clear it off.

Q You didn’t pay it in June? A  So far as he 
was concerned.

Q Can’t you see in June you gave him credit 
of $148 because you credit his account instead of 
charging it.

Mr. Smith. It seems to me that probably 
30 the reason I don’t understand it is, I don’t 

agree with Mr. Balch’s method of bookkeep-
ing. My method would be that the credit item 
should not have been made until the debit 
item was made. In other words, they should 
have been made at the same time.

Mr. Tyacke. Simultaneously.
Mr. Smith. But according to his theory,

as I understand it, as soon as his father told
him to credit Smith, he credited Smith.

40
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The Court. That would he all right if it 
was all in the same set of books—double en-
try bookkeeping.

Witness. My father paid his coal bill; he 
was giving him a present of $148.13. There-
fore it should not be charged against it— 
the sum total of the whole business. 10

By the Court.

Q Your father told you to make the charge?
A I knew I was going to pay it.
By Mr. Smith.

Q Did you advise Mr. Smith by letter? A  
Y.es, sir, and this is a copy of the letter.

Mr. Smith. I offer it in evidence.
(The letter from J4 O ’Rourke Company to 20 

Fred Smith, dated July 3rd, 1916, is offered 
in evidence and marked Exhibit D. 4.)

By the Court.

Q Mr. Balch, the first item upon the account 
on D. 1 is $4,250 and that has been discussed; 
will you tell us why this entry was made? A  
Because that was sold to Fred Smith; that house 
and lot.

Q And why did you make such an entry ? A  
When you sell something—

Q How did you know anything about i t ; how 
did you get your information? A  Why from 
father.

Q Your entry was made from what your 
father told you? A  Yes, sir.

De f e n d a n t  Rests .

40
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Carl H off man, direct.

CARL HOFFMAN, called by complainant, being 
sworn, testified as follows:

Direct examination by Mr. Tyaeke.

Q Where do you live! A  76 Chestnut street, 
Wyoming, N. J.

-j_0 Q And you know Mr. Smith, the complain-
ant! A  I do.

Q Do ypu know Mr. Raich! A  Yes, sir.
Q Did you buy a house from Mr. Balch! A  

Yes, sir, my wife.
Q Who had the negotiations; who made the 

negotiations! A  I did.
Q Who made the negotiations with Mr. Balch! 

A  My wife and myself.
Q When you saw Mr. Balch, what happened! 

2q A  Why, I was looking at two houses Mr. Balch 
built on Wyoming avenue and I liked one enough 
to suggest to Mr. Balch to build a smaller one 
to meet my ideas and also suggested it might be 
built on the lot in the rear, which is 76 Chestnut 
street. So my idea was to cut down the size of 
one of those houses there, which I took more or 
less as a model. Mr. Balch told me that he 
would refer—that he would take up my sugges-
tions and agree with Mr. Smith to have plans 

30 made up— sketches— and see whether after he 
had gone over the matter with Mr. Smith he 
could build a house to meet my ideas for the cost 
I wanted to expend.

Q And then what! A  And then at a later 
day I saw Mr. Balch when he had the sketches 
which I understood Mr. Smith had drawn up and 
he explained to me what it would cost, and I 
suggested some minor changes which he told me 
to think over and I took the sketches along with 

' 4Q me home and returned them later to Mr. Smith
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Carl Hoffman, cross.

with those wishes which I suggested and he re-
drew the original Sketches to make them meet my 
ideas and also see whether they could be incor-
porated in the plans and still remain within my 
ideas with reference to the cost of the construc-
tion.

Q And did Mr. Balch say he was doing the 10 
figuring to make the plans?

Mr. Smith. I object on the ground that 
it is leading.

The Court. You must accept the witness’s 
recollection of what was said.

Q What further was said about the plans or 
the drawings ? A  I simply agreed after discuss-
ing those plans with Mr. Balch which I had in 
the presence of Mr. Smith, to accept the proposi- go 
lion as it stood and to arrange for the further de-
tails of the plans, that is, the laying out of par-
titions, windows and radiators, etc., with Mr. 
Smith which I did.

Q And when you went to inspect the building 
during construction with him, did you take up 
the matter or talk about it? A  With both Mr. 
Smith and Mr. Balch.

Cross examination by Mr. Smith.
30

Q Did you see Mr. Smith draw any plans? 
Answer my question, did you? A  I seen him 
make the changes which I suggested in the plans.

Q On a blue print? A  On a pencil drawing.
That was all the plans we had, I believe.

Q What was the drawing made on? A  On 
egg shell or ordinary drawing paper; yellow pa-
per.

Q Did you see Mr. Smith draw the plans 
that he made the changes on? A  No, I did not. 40
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Edward C. Batch, direct.

Q But yon did see Mr. Smith make changes 
that you suggested in the floor plans, etc., with his 
pencil? A  That is all work I saw him do.

Q Your negotiations as to price and the fig-
ures, as I understand it, were had with Mr. 
Balch? A  As to the final price, with the excep- 

10 tion of certain changes which I figured with Mr. 
Smith as to whether they could be put into the 
plans to meet my ideas.

Q That was change of size? A  Change of 
size and the arrangement o f the partitions.

Q What do you mean, partition of rooms? A  
Yes, and lay out.

Q Mr. Smith’s conversation was with respect 
to the carpenter work, was it, and the parti-
tions? A  No, it was with respect to, all of the 

20 work.
Q As to the size of the building? A  The lay 

out of the plumbing and the mason work as well.
Q Did you see Mr. Balch around the building 

when you were there as well? A  Yes.
Q He was there too, was he? A  On two 

occasions, I am sure I went with Mr. Balch.

EDWARD C. BALCH, recalled.

30 Direct examination by Mr. Tyacke.

Q Mr. Balch, I will show you a photograph 
and ask you if you recognize that? A  Yes, sir.

Q And what is that? A  That is the building 
that I referred where I kept the men all winter 
long. This is the very building. The only build-
ing I had that winter.

Q You had a picture made of that? A  Yes, 
sir.

Q I show you another photograph and ask if 
40 you recognize that? A  Yes.
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Andrew Renigar, direct.

Mr. Tyacke. I  will offer the first photo-
graph.

(First photograph mentioned is marked 
Exhibit C. 6.)

The Court. Yon say yon recognize this, 
Mr. Batch, and this is a photograph of what 
house ?

A  The house on Clinton avenue.

(Photograph offered in evidence and 
marked Exhibit C. 7.)

Q And this was one of the houses that you 
put up? A Both of these. (Referring to Ex-
hibits C. 6 and C. 7.)

Q And these are photographs of houses“erect-
ed by you in Maplewood on which Fred Smith 
was the foreman in charge? A  Foreman of the 
carpenters.

ANDREW RENIGAR, called by complainant, 
being sworn, testified as follows:

Direct examination by Mr. Tyacke.

Q Where do you live, Mr. Renigar? A  Cran-
ford, N. J.

Q And for whom do you work? A  I work for 
Mr. Batch.

Q And how long have you been working for 
Mr. Balch? A I think the first of January.

Q And after you had been working for him 
a few weeks did you have any conversation or 
did Mr. Balch make any statement regarding 
Frederick Smith? A  Only the day I got work 
from him he mentioned $50 on the houses.

Q And what did he say about fifty dollars? 
A He said he would give him fifty dollars.

10

20

30

40
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Andrew Renigar, cross.

Q Give who fifty dollars! A  Smith.
Q Fifty dollars for each house! A  Fifty 

dollars on the houses that was how he said it.

Cross eramination by Mr. Smith.

Q You say that he .said he gave Smith fifty 
j q : dollars! A  That he would give him.

Q That he would give him fifty dollars on the 
houses! A  Yes.

Q That was what he said! A  Yes.
Q This was in January o f  the present year! 

A  Yes.
Q You are Mr. Smith’s brother-in-law, aren’t 

you ! A  Yes.
Q You are the man that was subpoenaed 

last time and didn’t come, aren’t you ! A  Yes.

2 $ B y Mr. Tyacke.
Q Did he say he was giving fifty dollars or 

had given fifty dollars!
Mr. Smith. I  object on the ground that 

he is trying to put words in the witness’s 
mouth and the witness has already testified 
as to what he said. I  don’t think that 
question is proper because he is attempt-
ing to tell the witness what to say.

30 The Court. He can tell all that was said
or that he recollects.

Mr. Tyacke. You must remember that 
he is placed in an embarrassing position as 
well.

Mr. Smith. That does not require that 
you tell him things.

B y the Court.

Q Where were you and what were the cir- 
cumstances! A  It came up when I went to
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Andrew Renigar, cross.

look for work. I  went over there and asked 
him for a job.

Q Yon are speaking now of Mr. Batch f 
A  Yes.

Q You went over where! A  Maplewood.
Q And saw him! A  Yes, where he was

• 10 putting up some houses.
Q And you talked about getting a job from 

him! A  Yes.
Q Did he employ you ! A  Yes.
Q How was the conversation brought up 

about Mr. Smith! A  It was brought about—  
he simply brought it up that was all.

Q Tax your recollection and tell us just 
what he said about it. Did you mention Smith 
first or did he! A  No, he did.

Q Did he know you were related to him ! - 
A  I  suppose so.

Q Did you tell him! A  Yes.
Q You told him ! A  Yes.
Q Have you told us all that he said about 

it ! A  That is all I  know of.
Q Repeat again what he did say! A  He 

told me he would give him fifty dollars on the 
houses.

Q That is all! A  Yes. 30
Q Nothing further! A  No.

By Mr. Tyacke.

Q. You worked for him before, did you not!
A  Yes.

Q And how long a tim e! A  About two 
years ago, I  think.

40
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Samuel Day, direct.

SAMUEL DAY, called by complainant, being 
sworn, testified as follows :

Direct examination by Mr. Tyacke.

Mr. Tyacke. This is rebuttal of what 
defendant testified as to Mr. Smith being 

jO foreman. I  don’t think it is material, and 
I don ’t think the other was except as re-
buttal o f the other testimony. I  don’t think 
that it enters into the question, but I  think 
in justice to us that it ought to go on the 
record.

The Court. Ask your question.

Q What is your business, Mr. Day? A, 
Mason and builder.

Q And where do you live? A  45 Nelson 
20 place, Newark, N. J.

Q Do you know Mr. Balch? A  Yes, sir; 
I  do.

Q Do you know Mr. Smith? A  Yes, sir. 
Q Did you ever do any work on Mr. Balch’s 

houses? A  I did.
Q And who employed you? A  Mr. Smith 

called at my house.
Q Who gave you orders after that? A  

30 Well, I  took orders from Mr. Smith because 
Mr. Balch was there early in the morning and 
during the day he went away and he was back 
again in the afternoons, and if I wanted any 
orders I  got them from Mr. Smith; naturally 
I  would go to Mr. Balch if he was around.

Q And how many houses did you work on? 
A  I couldn’t just tell you. I  suppose some 
thirty odd.

Q And if you wanted any material what 
40 would you do? A  Well, I  would speak to Mr.
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Oscar Yahle, direct.

Smith that we had ran short and he woald see 
I  got it.

Cross examination by Mr. Smith.

Q Who made the arrangements, Mr. Day, 
with you for your actual hiring, your price and 
every thing? A  Mr. Batch. ^0

Q And the orders which you took from Mr. 
Smith were with reference to the plastering of 
changed partitions or lay-out, were they? A  
Sometimes there would he a little discrepancy 
in the plans. The drawings were in pencil, and 
I would have to take the matter up with Mr. 
Smith because he would leave it open so as to 
make it a little larger or smaller. That would 
have reference to a chimney or fire place.

Q With reference to the lay-out of the build- go 
ing? A  Yes, exactly.

Q You took your orders from  him? A  Yes, 
sir.

Q You hired the masons, in fact, didn’t 
you, with Mr. Balch? A  I hired the masons; 
yes, sir.

Q Smith hired no masons? A  I would 
have to consult with Mr. Smith.

Q What for ? A  Whether we thought we 
could get along with what we had or whether 30 
we neded more.

Q Did you need more men while there ?
A  Yes, sir.

OSCAR YAH LE, called by complainant, being 
sworn, testified as follows:

Direct examination by Mr. Tyacke.

Q Mr. Yahle, what is your business? A  
Plumber.

New Jersey State Library
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Oscar Yahle, cross.

Q Do yon know Mr. Smith? A  Yes, sir.
Q Do yon know Mr. Batch? A  Yes, sir.

« Q Have you worked on any o f Mr. Batch’s 
houses? A  Yes, sir.

Q And whom did you take your orders from? 
A  Well, as a rule, I took them from  Mr. Smith. 

HI Q Bo you know a man named Turner? A  
Yes, sir.

Q And do you know how he came to he 
hired to work on the house? A  Yes, sir.

Mr. Smith. I  object.
The Court. It is only a preliminary 

question.

Q Who hired him? A  Mr. Smith told me 
to go and get him.

20 Cross examination by Mr. Smith.

Q The orders that you took from Mr. Smith, 
Mr. Yahle, were with respect to the lay-out 
of your plumbing work, where you should put 
the outlets and where you should put the fixtures 
in the bath rooms, etc? A  Well, the houses 
were different.

Q Answer my- question, please. The orders 
that you took from Mr. Smith Were with refer-

mé ence to the lay-out of the building and where 
you should put the plumbing fixtures, weren’t 
they? A  Yes, sir.

Q Who did you make your arrangements 
with respecting your salary and your actual 
hiring? That was with Mr Balch, wasn’t it? 
A  Mr. Smith told me to see Mr. Balch and 
Mr. Balch told me he would give me so much 
a day.

Q Mr. Balch discharged you, didn’t he? 
A  No, sir; he did not.40
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Charles Witkop, direct— cross.

Q Did you leave yourself? A  I went away 
on my own accord. I never was discharged. To 
tell the truth, I was feeling good and I went 
away and never went hack.

Q What do you mean by feeling good?
A  I had a little too much to drink.

10
CHARLES W ITK O P, called by complainant, 

being sworn, testified as follows:

Direct examination by Mr Tyacke.

Q What is your business, Mr. Witkop ?
A  Stair builder.

Q Do you know Mr. Smith? A  Yes, sir.
Q Do you know Mr. Balch? A  Yes, sir.
Q Have you ever worked on any o f the 

Balch houses? A  Yes, sir.
- w  .  ’  .  .  20Q And with whom did you do business ?

A  Wliy, with Mr. Smith and Mr. Balch, both.
Q And who generally gave you the orders 

for the stairs? A  Why, Mr. Smith as a rule.
Q Who 0. K .’ed your bills, do you know?

A  WThy, they were mailed to Mr. Balch first 
off and Mr. Smith put an 0 . K. on them.

Q Do you know 0. J. Brown? A  Yes.
Q Do you know where he is working? A

Yes. 30
Q And where is he working now? A  Why,

I suppose he is working for Balch
Q Do you know why he came to work for 

him in the first place? W hy he started to work 
for him in the first place? A  I guess it was 
through my laying him off. I sent him to Mr. 
Smith.
Cross examination.

Q You don’t know about that, do you, Mr. 
Witkop, of your own knowledge? A  Why, I  40
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Charles Withop, cross.

was the man to introduce this Brown to Mr. 
Smith.

Q That is all you know about it? A  That 
is all I know.

Q You say Mr. Smith gave you orders for 
stairs, that is, he told you where the stairs 

10 were to go in a certain building? A  Yes, and 
order for material.

Q Smith had nothing to do with the building 
o f the stairs, had he? A  No, sir; where I  had 
contracts for them.

Q Do you know that Smith 0. K. ’ed your 
bills? A  Mr. Smith had spoke to me about 
where to send the letters.

Q Do you know that Smith 0 . K . ’ed the 
bills? A  He gave his 0 . K.

20 • Q Did you see him? A  No, I  didn’t.
Q How do you know he put it on? A  I

think he marked his initials
Q How do you know? A  I can ’t say posi-

tively.
Q You don’t know, as matter of fact?

A  Well, he put his initials on it.
Q You don’t know whether he 0 . K . ’ed

them from your own knowledge? A  Well, he 
30 was superintendent.

Q Well, tell us whether you know of your 
own knowledge whether Smith 0. K . ’ed any of 
your bills or not? A  No, I can’t say.

Q When you said that a moment ago, you 
said something deliberately false so far as 
your own knowledge is concerned, because you 
don’t know anything about it? A  I didn’t see 
him do it.

Q You don’t know whether he 0 . K . ’ed any 
bills or not. All that you know is that they40
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sent your bill to Mr. Balch and it was paid, 
isn ’t it ! A  Yes, sir.

B y Mr. Tyacke.

Q Do yon know whether Mr. Smith ever took 
up any of the items in any of the bills? A  Yes, 
he has. 10-

PE TE R  CHIOVARO, called for complainant, 
being sworn, testified as follows:

Direct examination by Mr Tyacke.

Q What is your business! A  Mason.
Q Do you know Mr. Smith? A  Yes. 
tQ Do you know Mr. Balch? A* I do.
Q Have you ever worked for Mr. Balch?

A  I have, yes. 20
Q WTho hired you? A  Mr. Balch hired me 

and I worked under Mr. Smith.
Q When you first went to work, whom did you 

see? A  I seen Mr. Balch.
Q And what did he say? A  To come to work 

and go to Smith and see what he wanted done.
He laid out cellars for me, foundations.

Q Who laid out cellars? A  Smith. He was 
supposed to give me orders, the height of the 30 
cellars and where to lay windows and how big 
and where he put the cellar door.

Q I f  you wanted any material to whom would 
you apply? A  To Mr. Smith.

Cross examination.

Q How long did you work for Mr. Balch? A  
About four years ago ; about a year and a half al-
together.

40
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Frederick L. Smith, direct.

FREDERICK L. SMITH, recalled.

Further direct examination by Mr. Tyacke.

Q I show yon two photographs marked Ex-
hibits C. 6 and C. 7. Can yon tell me about these? 
A  Yes, sir.

10 Q What about it? A  One of them, Exhibit
C. 6, is a house that was built over on Center 
street in Orange and that was taken as a kind 
of model for this house referred to in Exhibit 
C. 7„

Q What do you know about this photograph 
marked Exhibit C. 6? A  Mr. Balch’s son took 
that picture and Mr. Balch gave it to me.

Q 'What did he ask you to do with it? A  
Build a house as near as I could like it.

20 Q And did you? A  Yes, sir, I built this
(Exhibit C. 7). That sets up on a bank and that 
sets down.

Q So that the house (Exhibit C. 7) was built 
from the picture of a house marked Exhibit C. 6? 
A  Yes, sir.

Q Is C. 6 a smaller house than C. 7 ? A  Yes, 
sir.

Q Mr. Balch stated that you told him you 
were having an “ H------ ”  of a time at home. Will

30 you tell us what you meant by that? Did you 
say that to him? A  Well, I told him, I was 
having pretty hard times home. It seems that 
my wife kept at me for the last year to have a 
settlement with Mr. Balch so we knew where we 
stood, and she being a better business woman 
than I was a business man and she kept at me— 
in case something would happen to Mr. Balch or 
me so the thing would be settled, so we knew 
where we were standing. That is what started 
it.40
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Frederick L. Smith, cross.

Q And yon told him yon were having a hot 
time with the place by not having a settlement of 
what? A  By not keeping the interest and taxes 
np and know where we stood.

Q When yon paid off, did yon hand the en-
velopes to the men individually ? A  I handed 
them the pay envelopes—to the majority o f the 10 
men with the exception of the plumbers and he 
claimed that the Union required him to have the 
money in his pocket and he took the envelopes 
and opened them all and paid his men.

Further cross examination by Mr* Smith.

Q This conversation, Mr. Smith, that yon 
have referred to with Mr. Balch, that is the con-
versation that you mention having just before the 
settlement was made? A  Yes, sir, I believe so. go

The Court. I would like to ask this wit-
ness about his recollection of the items of 
credit on his account. I don’t think that has 
been touched upon by either one. But it 
seems to me it is a matter of some import-
ance. Have you any objection?

Mr. Tyacke. None whatever.

By the Court.
30Q Mr. Smith, when this house of yours that 

you are occupying was purchased, it appears on 
the books of Mr. Balch there is a credit to you of 
$500. Did you have any conversation with him 
about that time or at that time concerning that 
credit of $500? A  Well, the conversation was 
I had a number of houses built and therefore I 
had a credit coming to me.

Q Who said that? A  Mr. Balch told me.
Q When Mr. Balch made that statement 

where were you? A  On Ridgewood terrace. 40



152

Frederick L. Smith, cross.

Q How many houses did yon say yon had fin-
ished! A  I had in the course of erection ten 
houses at that time. There were ten houses 
standing u p ; part of them were finished and part 
were not.

Q Just what did he say about that! A  I 
10 told him I wanted to buy a house in Wyoming 

and he said, “ Go ahead and buy it,”  and I went 
to Mr.—

Q What did he say about this $500! A  I 
had a number of houses built and I had a credit 
coming to me.

Q Did he say how much! A  We didn’t 
mention at that time, as I remember, how much 
it was.

Q When was there any conversation about a 
20 further credit, if ever! A  Why the only con-

versation about a further credit was when he 
told me that $750 had been paid.

Q What did he say about that! A  He says, 
“ I have just paid $750 on the house.”  He just 
told me he paid $750 on the house. That was 
practically all that was said about it.

Q That was all that was said about it! A  
Yes, sir, at that time.

Q What was said at any other time! A  The 
30 idea was—

Q Not the idea—what was said about it! A 
He told me that $750 had been paid on the house 
further reducing the mortgage to $3,000.

Q Was that all! A  That was all that was 
said as I can remember it.

Q And when did that conversation take place! 
A  That was a year or so after the house was 
bought.

Q Well, you continued to build houses, did 
40 you not! A  Yes, sir.



Frederick L. Smith, cross.

Q And yon continued to pay him interest? A  
Yes, sir.

Q And according to your theory as yon fin-
ished each house you were entitled to at least 
fifty dollars? A  That was why we were having 
that time home.

Q According to your theory, each house you 
finished, you were entitled to fifty dollars? A  
Yes, sir.

Q I understood you to say you never received 
it? A  Well, I received this $500 and this $750.

Q That covered the houses up until the sum-
mer of 1910. But you .built houses in 1911. A  
Yes, sir.

Q Did you ever ask for any credit? A  I 
asked young Mr. Balch how we stood.

Q What was preventing you from demanding 
what was coming to you in 1911, 1912 and 1913? 
A I thought when Mr. Balch had the money he 
was going to pay just the same as he did when 
he paid the $750. When he had some money on 
hand I supposed, of course, I was going to get 
credit on the house.

Q You had finished the first year nine and the 
second year 21. It would appear from this ac-
count, Exhibit D. 3, that by the end of 1913 you 
would have been entitled, according to your own 
account, to $4,250; that would be 85 houses at 50 
dollars each? A  Yes, sir.

Q That is three or four years ago? A  I 
know it.

Q Notwithstanding that you kept on paying 
interest, etc., to Mr. Balch? A  I did, yes, sir.

Q But according to your contention you had 
completely paid for the house by that time? A  
That is the reason we had so much trouble at 
home.



Frederick L. Smith, cross.

Q Did you have any trouble with Mr. Batch ? 
A  No.

Q Never asked him about it? A  I  thought 
it would be paid right along.

Q About the time 1914 you must have com-
menced to suspect that it was not going to be 
paid? A  That was when I began to get wor-
ried.

By Mr. Tyacke.

Q Why didn’t you speak to Mr. Balch 
sooner?

Mr. Smith. I object to that. We have 
gone over that very thoroughly with what the 
Court has asked.

The Court. I will have to let him put the 
question in his own way.

A  I knew Mr. Balch would pay when he had 
money to pay ai d I kind of left it to him to pay 
at his convenience. That was my idea of it, and 
things went along until we thought that the 
house ought to be paid for, and then I told my 
wife that Mr. Balch would pay for the house—

Mr. Smith. I object to what you told your 
wife.

A  (Continuing.) Anyhow, I thought that Mr.
Balch would settle up after a while and I would; 
have some money left over to have the house re-
paired which it needs badly and kept on, and I 
didn’t get anything and in the end I  wanted to 
find out where we stood.

Q You say that was the cause of the trouble 
at home. What do you mean by that? A  My 
wife was forever nagging at me because I didn’t 
go to Mr. Balch and demand that the mortgage
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Edward C. Balch, direct.

be paid off the house and why I have no more 
work.

Q Why didn’t you go then to Mr. Balch? A 
I asked Mr. Balch last summer about it and he 
said he thought I was well enough away and so 
I was.

10

EDWARD C. BALCH, recalled.

Further direct examination by Mr. Smith.

Q You remember the Carl Hoffman house. 
What sketches of that house were made by Mr. 
Smith? A  It was copied from another house.

Q What about the sketches? What sketches 
did Mr. Smith make for that house? A  It was 
simply the same kind of house; copied from 
another house. It naturally had to be smaller; 20 
it sold for $5,500.

Q Did you have any conversation with An-
drew Renigar in January of this year in which 
you stated to him anything about the payment of 
fifty dollars per house to the complainant? A  
I certainly did not. I am not in the habit of 
talking to my mechanics about my private affairs.

Q Did you ever talk to Mr. Renigar about 
this matter at all? A  Not to my knowledge. 3Q 
Don’t remember saying anything about it to him,
I am sure of that.

Q Do you remember Mr. Yahle, the man who 
said he felt pretty good once? A  Yes, sir. He 
was our plumber who was in charge of the plumb-
ing work.

Q How did he lose his job? A  Because he 
was drunk most of the time.

Q Did he leave or was he discharged? A  I 
can’t remember, but I know that he was dis- 40
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charged because we found him in the cellar para-
lyzed drunk this time.

Q These two pictures offered in evidence, 
Mr. Balch, tell us briefly how the picture shown 
upon Exhibit C. 7 was a model for the picture of 
the house shown on Exhibit C. 6 and who did the 

10 remodelling so far as the plans were concerned. 
A  Welly of course, I  am a designer and I  stayed 
there on the job all the time. Mr. Smith, of 
course, had charge of the carpenter work, but as 
you notice these are brick houses and the fore-
man mason had charge of the mason work.

Q Who did the remodelling? A  They were 
both taken from other houses that I  built; the 
only changes are in the exterior.

Q There is no change in the inside? All 
20 taken from other plans.

Q Who planned the inside of the two houses; 
how did you get the plan for the inside of this 
model house? A  Took it from another house.

Q Did you use a new set of plans? A  No, 
used the same plans. It is exactly the same size 
house as we had built before.

Q You used the same plans for the inside of 
these two houses? A  No, sir. This (referring 

30 to Exhibit C. 6), I have made the inside of this 
house, the layout, I  made that at least six times.

Q You have used that in six different houses? 
A  Yes, sir.

Q How about this one, Exhibit C. 7? A  I 
think we made that nearly ten times, with slight 
alterations.

Q Had Mr. Smith anything more to do with 
the copying of this house than he had to do on 
any other job? A  No, sir; only the roof was 

40 a little different and he had to call Mr. Roberts,
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who is an expert on those things, and he helped 
him on that roof there.

Further cross examination by Mr. Tyacke.

Q You gave Mr. Smith the photograph and 
told him to build a house from the photograph?
A  I don’t think I told him that. I showed him 
the photograph, and I said, “ Now, Fred, this is 
to he like this house. W e haven’t made this be-
fore .”

Mr. Tyacke. I wish to move to amend 
paragraph 2 of the bill to read as follows: 
“ Amend paragraph 2 of the bill to read as 
follows: 2. On or about June 10th, 1908, 
one Edward C. Balch, the owner of a large 
tract of land in Maplewood, N. J., entered 
into an agreement with complainant to take 
entire charge of the construction of certain 
houses to be erected by the said Edward C. 
Balch upon the site and other tracts o f land, 
and that the said Edward C. Balch would 
pay the said complainant the sum of $23.10 
per week, and the further sum of $100 for 
each house or building erected under com-
plainant’s supervision, to be paid upon the 
completion of said house or building; and 30 
after ten houses had been built by complain-
ant for defendant, defendant informed the 
complainant that he could only pay the sum 
of $50 for each house instead of $100 as orig-
inally agreed upon, and which the said com-
plainant agreed to accept.”

The Court. You mean to amend it before 
I report?

40
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Mr. Tyacke. It can be amended any time 
even after it has been submitted to the 
Court.

The Court. I  will have to deal with the 
pleadings as they exist though. I f  it makes 
any difference—

Mr. Tyacke. I  have simply made the 
amendment $100 for each house and after 
ten houses had been built $50.

Case  Cl o sed.

•JO

•x o

40



July 17/09—House & lot, Chestnut St.
Ins. 3 yrs....................................
Taxes 1909 ................................
Headley search ....................

Jan. 20/10— 6 mo. int. to 1/15—  37.50.... 
July 15/1— 6 “
Sept. 23— Cash ................................................
Oct. 14—  “ .................... ..........................
Dec. 8— Taxes 1910..........................................
Jan. 15/11— 6 mo. int.....................................
July 15—  “  1 ....................................
Oct. /I I— Labor ..............................................

Radiator & fittings..................
Fit. & Cty....................................
Taxes 1911 ..................................

Jan. 15/12— 6 mo. int.......................... ...........
Cash J. O. R. Co., coal........

July 15— 6 mo. int...........................................
Sept. 23/12— Insurance ..................................

Taxes 1912 ..............................
Jan. 15/13— 6 mo. int......................................
July 15—  “ “ ......................................
Dec. 25— Taxes 1913.........................................

EXH IBIT D. 1.
FRED SMITH.

27.75
97.63
8.56

18.75 Aug. 27— 4 payments to date,
44.29 4 Sept.
68.20 5 Oct.
93.75 4 Nov.
93.75 5 Dec.

4 Jan.,
25 4 Feb.
44.60 4 Mch.
75.00 5 Apr.
75 4 May

4 June

1910.

June 30/10— By Com. ck. to Lord..........
133.94 5 payments @ 4.00, July..

39.15 4 Aug.
75 5 Sept.
64.09 4 Oct.
75 4 Nov.
18.75 5 Dec.
40.32 Jan. 30/1911— 4 Jan.
75 4 Feb.
75 5 Mch.
51.84 4 Apr.

4 May
5 June
4 July
4 Aug.
5 1 Sept.
4 ; i .; i Oct.
4 Nov.
5 Dec.

Jan. 30/1912— 4 i , Jan.
4 Feb.
5 Mch.
4 Apr.
5 May
4 June
4 July
5 Aug.
4 , Sept.
4 Oct.
5 Nov.
4 Dec.

Jan. 30/13 — 5 , Jan.
By 4 payments @ 4 Feb.

4 Mch.
4 Apr.
6 May
4 June
4 July
5 Aug.
4 Sept.
5 Oct.
4 Nov.
4 Dec.

Dec. 31/13 by Balance ........ ..................... .

/II.

/12.

/13.
/13.

500
20
20
25-
20
25
20
20
20
25
20
20

750
20
16
20
16
16
20
16
16
20
16
16
20
16
16
20
16
16
20
16
16
20
16
20
16
16
20
16
16
20
16
20
16
16
16
20
16
16
20
16
20
16
16

3,244.43

M.

OXto

i

E
xhibit D
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E X H IB IT  D. 2.

NAME, SMITH, F. L.. ADDRESS, CHESTNUT ST.,
WYOMING.

Date Items Fol. Debits Balance
1914 

Jan. 2 
Dec. 2

To Balance Acc’t 
Taxes 1914 J 41

3,304.43
46.56

31 1 yr. int. to 12/31 J 43 165.22

Credits Fol. Items Date
1914

32 6 By Cash Feb. 27
12
4

8
8

(i 44 
«< i f

Mch. 20 
“ 27

4 12 i f  <« Apr. 3
4 12 u  10
4 12 “ 17
4 12 "  23
4 16 May 2
4 16 8
4 C 16 * 16
4 C 18 22
4 C 18 29
4 C 20 June 5

12 C 22 “ “ to date June 26
104 C 40 i i  i f  f t  *t Dec. 26

3,312.21 Balance Dec. 31

Jan. 2/15 
Aug. 4 
Dec. 31

t i  i t

To Balance 
Insurance 
Taxes 1915 
1 yr. inter. 12/31

J 69 
J86

3,516.21
3,312.81

18.28
44.40

165.64

3,516.21
104
104

3,333.13

J 64 
J 86

26 wks. @ 4.00 to 7/2 
“  «  12/30 

Balance

1915 
June 30 
Dec. 31

Jan. 3/16 
May 15 
June 30 
Aug. 23 
Dec. 6 

30

To Balance
Jobbing . . i

Amount
Ck. Jo. R. C. coal here 
Taxes 1916 
6 mo. int.

J 108 
J 113 
C 101 
J 132 
J 136

3.541.13
3.333.13 

92.95 
83.32

148.13
47.28
81.29

3,541.13

32
92.95
36
36
en fin 

148.13 
48

C 84 
C 92 
C 90 
C 96 

J 114 
J 114 
C 112

Jan. & Feb.
Mch. & Apr.
May & June
To correct error of Jan. 1 
Bonus
12 payments to Sept. 16th

1916 
Mch. 1 
May 4 
Apr. 30 
June 30 
June 30 
June 30 
Dec. 30

3,786.10 453.68

Dec. 31 Fwd 3,786.10 453.68
3,332.42

Fwd
By Balance

Dec. 31 
Dec. 31

3,786.10 3,786.10

To Balance 3,332.42

Oio

Jan. 2/17

E
xhibit D

.
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EXH IB IT D. 3.

HOUSES COM PLETED B E T W E E N  JULY, 1908, AN D  JU LY, 1909.

House
No. Location Started Completed

41 1 R idgew ood Terr., M. July 1908 Dec. 1908 sold H. E. A . Gibbs
42 3 t “ Mch. 1909 “ F. W illiam s
43 5 u •• . Aug. “ M ay 1909 44 Chas. Bellinger
44 7 Sept. “ Apr. “ F. N. Rodm an
45 9 f “  i Oct. June “ C. Harrison
46 17 ,/tyV « M ay “ W f G. L. K arch
47 19- /  \ 44 44 “  “ mjß “ R. H . Isman
48 13 h Nov. “ June ” 4 4 , ' L. H arcourt
49 11 / /  ‘ “  . " M ay “ m  ÎiWh 1. R. j .  W elzm iller

HOUSES COM PLETED B E T W E E N  JU LY, 1909, A N D  JUNE 30, 1910

50 15 Ridgewood Terr., M. N ov. 1908 Nov. 1909 sold A. T. Muir
51 24 } ¡0 ; * , K : , Jan. 1909 “  “ H. A . Bonn
52 21 i. « s «  “ Aug. ** J. M. Stoll
53 22 , , Sept. “ R. A . W hite
54 23 .« <* Feb. “ Nov. “ H . E. C. Rainey
55 25 'Jm W i  “ Apr. “ Apr. 1910 T. A. Barton
56 27 44 44 Apr. “ “ C. E . W ilson
57 26 ;«* '. ■ 44 44 Mch. V, W . B. Patterson
58 28 .4 4. ./!,«% **; W . B. Gilbert
59 30 44 44 June “ Apr. “ “  1 V. S. Beam
60 29 ,» "1} j July “ G. M. Stoll
61 31 1 i  % .1fo i-X *  * g E. W . Earl

HOUSES COM PLETED B E T W E E N  JUN E 30, 1910, A N D  SE PTEM BER 16. 1916.

137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156

62 32 . f- “  “ Sept. 1909 Oct. 1910 sold W . E. Selph
63 33 “  “  “ “ Mch. “ F. H. Taylor
64 34 O ct “ M ay “ J. H. K ottm an
65 36 “  “ Nov. M ay ' “ J. P. W ilver
66 38 “ Dec. July “ R. H. Muir
67 37 M ay “ under contract H. H. S. Phillips
68 40 “  “ Jan. . 44 1 June ** sold G. H. Bird
69 35 M “ 1910 Aug. R, H. French
70 42 “  “  “ Feb. f .  •vi •’ Aug. “  ... f.i*  , , * J. A . Dupont
71 12 Mountain Ave., “ Apr. Aug. “ under contract T. A . H azard
72 10 f  “  “ Apr. Oct. “ sold W m . Auchterlonie
73 SWS W inthrop PI., “ M ay Sept. “ under contract L. P. Brem er
74 44 44 44 44 June Dec. “ |P  M j > ' w W . H . Tennyson
75 June Nov. “ 44 44 W . C. Andrews
76 -V  : July Sept. 1911 sold L. V. & A. V. Oakes
77 8 Mountain Ave., “ “ June “ D. M. Cook
78 SES Ridgewood Rd., f Aug. ', Feb. “ “ G. H. Stevenson
79 NES WinthTop PL, “ Sept. M ay “ J. M. B each
80 SES Ridgewood Rd., “ " “  ; Jan. ** P. A. Brem er
81 NES W inthrop PL, “ “ M ay “ J. S. de Hart.
82 SW S “  “ “ June “ W . C. D ickson
83 NES “  “  “ Oct. O c t  “ Chas. M cIntyre
84 NE1S “  “  f ¡ f c . . p « Apr. j* C. W . Soulleyet
85 SES Ridgewood Rd., “ Nov. Apr. “ “ J. E. Denton
86 NES W inthrop PL, “ Nov. “ July I H. A. Curtis
87 SES Ridgewood Rd., “ . M ay “ É H . M. Jones
88 NES W inthrop PL, “ Dec. Oct. M 44 Oakes (B arker)
89 SWS Lenox PL, “ Jan. 1911 Aug. “ 44 A. F. Carter
90 SWS W inthrop PL, ” Jan. June “ ■ "  . S. A. McConnell
91 SWS Lenox PL, “ Feb. Jan. 1912 F. T. Ellithorpe
92 NES W inthrop PL, “ Mch. ( M 1 Sept. 1911 O. S. Baketel
93 6 Mountain Ave., “ “ Oct. '■■■** not sold
94 NES Winthrop PL, “ '1 Sept. “ tinder contract EL L. Carson
95 2 Mountain Ave., “ “ w* Apr. 1912 .H... V . A. Schwartz
96 Kermit Road Apr. Sept. 1911 “ J. A. H yde
97 4 Mountain Ave., M. M ay 1911 Sept. 1911 under contract F. A . & M. W . Moore
98 NW S Maplewood Ave., “ , , . Aug. “ sold Chas. K ress
99 SWS W inthrop PL, “ June 1911 M ay 1912 W . H. W all

100 SWS Lenox PL, Dec. 1911 not sold
101 SES Ridgewood Rd., “ Sept. Mch. 1912
102 24 Clinton Ave., “ Sept. 1911 M ay f sold M . C. H eine
103 28 Oct. “ Sept. “ under contract R. G. W illiam s
104 23 f t  /  2 H Nov. M ay “ l | . “  - .. S. E. Nelson
105 30 “  “  “ •* Sept. I A. E. Merriam
106 25 «  “  ** ' “ i'". M ay “ 44 .t. E. Bethel
107 27 “  “  “ Dec. “ Dec. “ sold R. D. Brown
108 26 ' "  '.ft, * f  'H i  : Mch. 1912 Jan. 1913 - f t * ! S. L. Gedney
109 29 “ M ay “ Oct. 1912 J. D. W ilson
110 NES Cypress St., “ June “ Dec. “ v■ •' . G. T. Ritchings
111 31 Clinton Ave., “ Aug. Oct. 1913 « V. A. Schoepperle
112 NES Cypress St., “ « Jan. " under contract R. Thom ley
113 33 Clinton Ave., “ Sept. “ M ay “ sold L. J. Baiter
114 NES Cypress St., “ Nov. Apr. “ F. T. Franklin
115 35 Clinton Ave., “ “ M ay “ ' M G. H. Curtis
116 37 Dec. “ ^  Sept. “ not sold
117 39 “  jf : “ M ay “ sold E. W . Martin
118 41 "  f “ Jan.. 1913 Aug. not sold
119 36 “  “ Apr. Aug. “ sold L. H. Patterson
120 38 ’ « Oct. ft under contract R. N. Collyer
121 SWS Laurel St., W yo. May é Sept. “ sold H. V. Dunlap
122 M ay Sept. “ sold H. L. Ball
123 44 44 44 June Dec. “ under contract A. Schierkieson
124 W alton Rd., SO . Oct. “  ■ sold T. R. Fenner
125 34 Clinton Ave., M. July Dec. “  T w $ f| , m P. W . Oetting
126 NES Grand Street, W yo. Aug. “ Sept. 1914 J. N. Small
127 Sept. June “ i W . H. Talm age
128 “  Clinton Ave., M. Oct. Apr. “ Bertha Hackm ann
129 SWS Oct. “ Apr. H not sold
130 NES “  H ■ Dec. f f p lf â “  « sold Dr. W . D. K necht
131 SW S Mountain Ave., M. Feb. 1914 Sept. 1914 under contract EL E. L itz
132 »< • «« 44. ,,V Nov. " sold C. W . Dunlop
133 *4 •. 44 ; ■, ..... M y Apr. Sept. 1915 not sold
134 June “ Aug. 1914 sold F. A. Manneheim

“  Durand Road, 
NES Roosevelt Rd.,

“  Ridgewood Ter., 
SW S H ickory Dr., 
NES Curtis Place, 
NES Euclid Ave.,

SW S Curtis Place, 
NES Euclid Ave.,

SW S Euclid Ave., 
SW S H ickory Dr., 
SW S Durand Rd.,
NES Roosevelt Rd., 
SW S Claremont Ave.,

SES W yom ing Ave., W y

SES Maplewood AVe., M. 
SW S Euclid Ave., M.

Sept.
Oct.

Mch. 1
Apr.
M ay

June
July
July
Sept.
O ct.

Nov.

Dec.

Jan. 1916 
Feb.
Meh.

June 1915 
Sept. “  
M ay “  
Aug. “  
Oct. 1916 
Nov. 1915 
Nov.
Oct.
Nov.
Nov.

M ay
Aug.
June
M ay

Aug.
Aug.
May
Aug.
Aug.
Sept.

1916

not sold

sold, under contract

sold
under contract 

not sold 
sold

sold, under contract 
sold

sold, under contract 

sold

W . A. P ieil

J. V. Beam  
R. D. Brown 
C. M. Van Aken 
F. E. Reeve 
C. D. Ryan

H. D. Folsom  
Frank Stickle 
J. S. Stoddart 
J. F. M cClure 
H. C. H ow ell 
L. B. Nichols 
C. E. Am bler 
J. T. P. K enyon 
LeR oy M. La Vake 
J. & C. H. M aybury 
C. W . Nichols 
Dr. Dougal 

! Dr, W . Holmes
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Master’s Report.

Master’s Report.
Filed August 11, 1917.

Pursuant to an order of this court bearing 
date February 28, 1917, whereby it was referred 
to the subscriber, one of the masters of this 

10 court, to take account of the money due to the 
complainant from defendant, and the amount 
due to the defendant from the complainant, I 
do hereby report that I have been attended by 
William Tyacke, Esquire, of counsel with com-
plainant, and by Frederic W. Smith, Esquire, of 
counsel with defendant, and have taken the dep-
ositions of the witnesses produced before me, 
and which are returned with this my report, and 
have considered such depositions and the ex- 

20 Mbits offered in evidence and marked by me;
And I do find and report that in my opinion 

it is established by the evidence, that about the 
month of May, 1909, complainant and defendant 
entered into an arrangement whereby in con-
sideration of the services rendered and to be 
rendered by the complainant to defendant, de-
fendant agreed to pay the complainant, in ad-
dition to his daily wages, the sum of $50 for 
each house erected, in the course of erection 

30 and to be erected for defendant under superin-
tendence of complainant. Complainant contends 
that it was agreed that the commissions for the 
superintendence of the first ten houses should 
be at the rate of $100 a house instead of $50 
a house, but a careful inspection of the testi-
mony of complainant and his witnesses on this 
point in the various places in which it appears, 
taken in connection with the allegations of the 
bill of complaint before the amendment thereto, 

40 convinces me that the complainant is mistaken
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in asserting that there was any binding agree-
ment that the compensation for the first ten 
houses should be at the rate of $100 per house.
As will be noted, the first credit of $500 was 
made at the time when the nine houses were 
finished and the tenth in the course of construc-
tion and nearing completion, and paragraph io  
(4) of the bill, as amended, alleges that at the 
time complainant was about to purchase a home, 
he was informed by defendant that complainant 
had a credit with defendant “ o f $500 on ac-
count of ten houses which were then completed.”

Defendant vigorously denies that any agree-
ment to pay a bonus or commission to com-
plainant was made, yet the circumstances render 
it probable. Prior to the employment by de-
fendant of complainant, defendant had been 20 
building houses through W olf & Jilson, com-
plainant’s employers, and evidently concluding 
that it would be less expensive to employ com-- 
plainant directly, severed his connection with 
W olf & Jilson and continued his building opera-
tions with complainant in charge. Defendant 
had a business in New York which occupied 
m6st of his time, and evidently depended upon 
complainant for the supervision of the build-
ings while he was away. In addition to this, 30 
the items of credit of $500 and $750 were en-
tered by complainant’s son and bookkeeper, in 
his book of account with complainant, as “ com-
missions.”  Defendant testified that his son was 
his confidential man and knew what he, defend-
ant, had in mind. Defendant in explaining the 
$500 and $750 items claimed that they were gifts 
to complainant made because of defendant’s 
deep interest in him and of a generous disposi-
tion. The fact that the credit o f $500 was made 40
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July 17, 1909, approximately one year after the 
employment, and the credit of $750 on July 30, 
1910, taken in connection with the further fact 
that at the date of the first credit, nine houses 
had been completed and a tenth one was approxi-
mately completed, and that prior to July 30, 

10 1910, more than fifteen additional houses had 
been completed, makes it seem probable that 
these were not gifts but payments.

So far as appears from the testimony, no 
specific date was set for the payment of the 
commission earned by complainant for the con-
struction and completion of the houses. The 
implication is, therefore, that the payment of 
$50 became due upon the completion of each 
house.

In stating this account I have for convenience 
calculated the interest on payments and credits 
to the fifteenth day of July in each year as that 
appears to have been the date of the deed for 
the houses and the mortgage thereon, and be-
tween July 15, 1909, when defendant purchased 
the house for complainant, and July 15, 1914, 
when the account shows a balance in favor of 
complainant, I have allowed interest at the rate 
of five per centum per annum, for the reason 

3Q that it is the rate at which interest on the bond 
and mortgage is calculated, and it does not seem 
to me to be equitable that the defendant should 
be charged at a higher rate of interest than 
the complainant is charged on the balance of 
the purchase price.

40
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I therefore state the account between the 
parties as follows:

Complainant is debited with, the following items:
July 15/09 Purchase price of the house...............$4,250.00

3 yrs. insurance premium............................  18.75
Search, etc....................................................  68.20

$4,336.95
July 15/09 Complainant is credited with the following items: 

House No. 41 Completed December, 1908. $ 50.00
Int. from Dec. 31/08 to
July 15/09........................  1.62 $ 51.62

House No. 42 Completed March, 1909.... 50.00
Int. from Mar. 31/09 to 
July 15/09....................................87 50.87

House No. 43 Completed May, 1909........  50.00
Int. from May 31/09 to
July 15/09...,........ ......... .37 50.37

House No. 44 Completed April, 1909........  50.00
Int. from April 30/09 to
July 15/09....................................63 50.63

House No. 45 Completed June, 1909........  50.00
Int. from June 30/09 to
July 15/09 .................................. 13 50.13

House No. 46 Completed May, 1909........  50.00
Int. from May 31/09 to
July 15/09 .................................. 37 50.37

House No. 47 Completed May, 1909........  50.00
Int. from May 31/09 to
July 15/09 ............. ...........  .37 50.37

House No. 48 Completed June, 1909.... 50.00
Int. from June 30/09 to 
July 15/09....................................13 50.13

House No. 49 Completed May, 1909........  50.00
Int. from May 31/09 to
July 15/09 .................. ............... 37 50.37 454.86

July 15,1909—Debit balance, $3,882.09
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Interest on $3,882.09 from
July 15/09, to July 15/10 .. 194.10
Taxes, 1909   ..................  44.29
Int. from Dec. 20/09 to
July 15/09 ......................... 1.25 45.54

July 15,1910—Total debit, $4,121.73

Credits from July 15, 1909, 
to July 15, 1910:

Amt. deducted from wages 
July 15/09, to July 1/10
inclusive...........................  235.00
Interest  .......................  5.39 240.39

House No. 50 Completed November, 1909, 50.00
Int. from Nov. 30/09 to 
July 15/10 .......................  1.56 51.56

House No. 51 Completed November, 1909, 50.00
Int. from Nov. 30/09 to 
July 15/10 ........................  1.56 51.56

House No. 52 Completed August, 1909___ 50.00
Int. from Aug. 31/09 to
July 15/10 ............. ..........  2.18 52.18

House No. 53 Completed September, 1909, 50.00
Int. from Sept. 30/09 to 
July 15/10 ......................... 1.98 51.98

House No. 54 Completed November, 1909.. 50.00
Int. from Nov. 30/09 to 
July 15/10 ......................... 1.56 51.56.

House No. 55 Completed April, 1910........  50.00
Int. from Apr. 30/10 to
July 15/10 ..........................  .52 50.52

House No. 56 Completed April, 1910___ 50.00
Int. from Apr. 30/10 to
July 15/10 ........ .......................... 52 50.52

House No. 57 Completed March, 1910....... 50.00
Int. from Mar. 31/10 to
July 15/10 ......................... .71 50.71

House No. 58 Completed March, 1910....... 50.00
Int. from Mar. 31/10 to
July 15/10 ......................... .71 50.71
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House No. 59 Completed March, 1910....... 50.00
Int. from Apr. 30/10 to
July 15/10 ..................................52 50.52

House No. 60 Completed July, 1910.......... 50.00
House No. 61 Completed July, 1910..........  50.00
House No. 63 Completed March, 1910....... 50.00

Int. from Mar. 31/10 to
July 15/10.................................. 71 50.71

House No. 64 Completed May, 1910........  50.00
Int. from May 31/10 to
July 15/10............. ..........  .31 50.31

House No. 65 Completed May, 1910........  50.00
Int. from May 31/10 to
July 15/10.......................... .31 50.31

House No. 66 Completed July, 1910..........  50.00
House No. 67 Completed May, 1910..........  50.00

Int. from May 31/10 to
July 15/10....................................31 50.31

House No. 68 Completed June, 1910..........  50.00
Int. from June 30/10 to
July 15/10....................................11 50.11

July 15,19101—Debit balance,
Interest on $2,967.77 from 
July 15/10, to July 15/11....
Sept. 23/10—Cash................ 25.00
Int. from Sept. 23/10 to 
July 15/11..........................  1.01

Oct. 14/10—Cash................  25.00
Int. from Oct. 14/10 to 
July 15/11....................................94

Dec. 8/10—Taxes, 1910..... 44.60
Int. from Dec. 20/10 to 
July 15/11..........................  1.24

July 15, 1911—Total debits,
Credits from July 14, 1910', 
to July 15, 1911:
Amt. deducted from wages
July 15/10 to July 1/11___ 212.00
Interest.............................. 5.31 217.31

1,153.96

$2,967.77

148.39

26,01

25.94

45.84

$3,213.95
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House No. 62 Completed October, 1910... 50.00
Int. from Oct. 31/10 to 
July 15/11 ..........................  1.76 51.76

House No. 69 Completed August, 1910----  50.00
Int. from Aug. 31/10 to
July 15/11 ..........................  2.18 52,18

House No. 70 Completed August, 1910.... 50.00
Int. from Aug. 81/10 to 
July 15/11 ....................... ... 2.18 52.18

House No. 71 Completed August, 1910----  50.00
Int. from Aug. 31/10 to
July 15/11 ..........................  2.18 52.18

House No. 72 Completed October, 1910----  50.00
Int. from Oct. 31/10 to
July 15/11 .......................... 1.76 51.76

House No. 73 Completed September, 1910. 50.00
Int. from Sept. 30/10 to 
July 15/11 .........v..............  1.98 51.98

House No. 74 Completed December, 1910 50.00
Int. from Dec. 31/10 to 
July 15/11 .........................  1.35 51.35

House No. 75 Completed November, 1910.. 50.00
Int. from Nov. 30/10 to 
July 15/11 ......................... 1.56 51.56

House No. 77 Completed June, 1911........  50.00
Int. from June 30/11 to
July 15/11..........................  .11 50.11

House No. 78 Completed February, 1911.. 50.00
Int. from Feb. 28/11 to 
July 15/11 ......................... .95 50.95

House No. 79 Completed May, 1911........  50.00
Int. from May 31/11 to
July 15/11........ ...........................31 50.31

House No. 80 Completed January, 1911.. 50.00
Int. from Jan. 31/11 to 
July 15/11 .........................  1.14 51.14
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House No. 81 Completed May, 1911........  50.00
Int. from May 31/11 to
July 15/11............. ......................31 50.31

House No. 82 Completed June, 1911........  50.00
Int. from June 30/11 to
July 15/11 .......................> .11 50.11

House No. 84 Completed April, 1911........  50.00
Int. from Apr. 30/11 to
July 15/11 ..........................  .52 50.52

House No. 85 Completed April, 1911........  50.00
Int. from Apr. 30/11 to
July 15/11 ................................... 52 50.52

House No. 86 Completed July 1911............ 50.00
House No. 87 Completed May, 1911........  50.00

Int. from May 31/11 to
July 15/11..........................  .31 50.31

House No. 90 Completed June, 1911........  50.00
Int. from June 30/11 to
July 15/11 ......................... .11 50.11

July 15,1911—Debit balance,
Interest on $2,027.30 from 
July 15/11 to July 15/12.............

October, 1911—Labor..........  27.75
Radiator & Fittings.............  97.63
Freight and Cartage............ 8.56

133.94
Interest from Oct. 31/11 
to July 15/12 . . ..................  4.73

Taxes, 1911......................... 39.15
Int. from Dec. 20/11 to 
July 15/12 ........................... 1.12

Jan. 15/12—Cash paid J.
O’Rourke Co.—Coal............ 64.09
Int. from Jan. 15/12 to
July 15/12........................ 1.60

1,186.65

$2,027.30

101.37

138.67

40.27

65.69

July 15, 1912—Total debits, $2,373.30
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Credits from July 15, 1911, 
to July 15, 1912:
Amt. deducted from wages
July 15/11 to July 1/12...... 208.00
Interest ............................. 5.16 213.16

House No. 76 Completed September, 1911, 50.00
Int. from Sept. 30/11 to 
July 15/12 . . . . .................... 1.98 51.98

House No. 83 Completed October, 1911.. 50.00
Int. . from Oct. 31/11 to 
July 15/12 .................... . 1.76 51.76

House No. 88 Completed October, 1911.. 50.00
Int. from Oct. 31/11 to 
July 15/12 ..........................  1.76 51.76

House No. 89 Completed August, 1911.... 50.00
Int. from Aug. 31/11 to 
July 15/12 ..................... .. 2.18 52.18

House No. 91 Completed January, 1912.... 50.00
Int. from Jan. 31/12 to
July 15/12........................... 1.14 51.14

House No. 92 Completed September, 1911, 50.00
Int. from Sept. 30/11 to 
July 15/12   .....................  1.98 51.98

House No. 93 Completed October, 1911.... 50.00
Int. from Oct. 31/11 to 
July 15/12 ..........................  1.76 51.76

House No. 94 Completed September, 1911, 50.00
Int. from Sept. 30/11 to 
July 15/12 .................... . 1.98 51.98

House No. 95 Completed April, 1912........  50.00
Int. from Apr. 30/12 to
July 15/12 ....................................52 50.52

House No. 96 Completed September, 1911, 50.00
Int. from Sept. 30/11 to 
July 15/12 .......................  . 1.98 51.98

House No. 97 Completed September, 1911, 50.00
Int. from Sept. 30/11 to 
July 15/12 ..................... 1.98 51.98
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House No. 98 Completed August, 1911.... 50.00
Int. from Aug. 31/11 to 
July 15/12 .........................  2.18 52.18

House No. 99 Completed May, 1911...... 50.00
Int. from May 31/11 to
July 15/12..........................  .31 50.31

House No. 100 Completed December, 1911.. 50.00
Int. from March 31/11 to 
July 15/12 ......................... 1.35 51.35

House No. 101 Completed March, 1912.... 50.00
. Int. from Mar. 31/12 to 

July 15/12.................................. 71 50.71

House No. 102 Completed May, 1912........  50.00’
Int. from May 31/12 to
July 15/12....................................31 50.31

House No. 104 Completed May, 1912..........  50.00
Int. from May 31/12 to
July 15/12....................................31 50.31

House No. 106 Completed May, 1912..........  50.00
Int. from May 31/12 to
July 15/12 ........... .............  .31 50.31 1,137.66

July 15, 1912—Debit balance, $1,235.64
Interest on $1,235.64 from
July 15/12 to July 15/13___ 61.78
Sept. 23/12—Insurance pre-
mium ................................. 18.75
Int. from Sept. 23/12 to
July 15/13 ........ .........................76 19.51

Taxes, 1912 .....................  40.32
Int. from Dec. 20/12 to
July 15/13 ............. .......... 1.15 41.47

July 15, 1913—Total debits.. $1,358.40
Credits from July 15, 1912, 
to July 15, 1913:
Amt. deducted from wages
July 15/12 to July 1/13 208.00
Interest.............................. 5.21 213.21
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House No. 103 Completed September, 1912, 50.00
Int. from Sept. 30/12 to 
July 15/13 ................ 1.98 51.98

House No. 105 Completed September, 1912, 50.00
Int. from Sept. 30/12 to 
July 15/13 ......................... 1.98 51.98

House No. 107 Completed December, 1912, 50.00
Int. from Dec. 31/12 to 
July 15/13 ......................... 1.35 51.35

House No. 108 Completed January, 1913, 50.00
Int. from Jan. 31/12 to 
July 15/13 ............. 1.........  1.14 51.14

House No. 109 Completed October, 1912, 50.00
Int. from Oct. 31/12 to 
July 15/13 ......................... 1.76 51.76

House No. 110 Completed December, 1912, 50.00
Int. from Dec. 31/12 to 
July 15/13 ........................  1.35 51.35

House No. 112 Completed January, 1913 50.00
Int. from Jan. 31/12 to 
July 15/13 ---------- ------- -- 1.14 51.14

House No 113 Completed May, 1913........  50.00
Int. from May 31/13 to
July 15/13 ........................  .31 50.31

House No. 114 Completed April, 1913........  50.00
Int. from Apr. 30/13 to
July 15/13 ........ .......... . .52 50.52

House No. 115 Completed May, 1913........  50.00
Int. from May 31/13 to
July 15/13 .........................  .31 50.31

House No. 117 Completed May, 1913........  50.00
Int. from May 31/13 to
July 15/13 ..................................31 50.31 775.36

July 15, 1913—Debit balance, $583.04
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Interest on $583.04 from
July 15/13 to July 15/14....... 29.15

. Taxes, 1913 .......................  51.84
Int. from Dec. 20/13 to
July 15/14 ..................... 1.48 53.32

July 15, 1914—Total debits, $665.51
Credits from July 15, 1913, 
to July 15, 1914:
Amt. deducted from wages 
July 15/13 to July 1/14, 204.00
Interest.............................. 5.14

House No. Ill Completed October, 1913... 50.00
Int. from Oct. 31/13 to 
July 15/14 ......................... 1.76 51.76

House No. 116 Completed September, 1913, 50.00
Int. from Sept. 30/13 to 
July 15/14 ..........................  1.98 51.98

House No. 118 Completed August, 1913___ 50.00
Int. from Aug. 31/13 to
July 15/14 ......................... 2.18 52.18

House No. 119 Completed August, 1913.... 50.00
Int. from Aug. 31/13 to 
July 15/14 ......................... 2.18 52.18

House No. 120 Completed October, 1913.. 50.00
Int., from Oct. 31/13 to 
July 15/14 ......................... 1.76 51.76

House No. 121 Completed September, 1913, 50.00
Int. from Sept. 30/13 to 
July 15/14 .................... 1.98 51.98

House No. 122 Completed September, 1913, 50.00
Int. from Sept. 30/13 to 
July 15/14 ......................... .1.98 51.98

House No. 123 Completed December, 1913, 50.00
Int. from Dec. 31/13 to 
July 15/14 ................ . 1.35 51.35

House No. 124 Completed October, 1913.. 50.00
Int. from Oct. 31/13 to 
July 15/14 ......................... 1.76 51.76
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House No. 125

House No. 127

House No. 128

House No. 129

House No. 130

Completed December, 1913.. 50.00
Int. from Dec. 31/13 to
July 15/14 ......................... 1-35 51.35

Completed June, 1914......... 50.00
Int. from June 30/14 to
July, 15/14...................................11 50.11

Completed April, 1914....... 50.00
Int. from Apr. 30/14 to
July 15/14 .........................  ?52 50.52

Completed April, 1914.... SOtOO
Int. from Apr. 30/14 to
July 15/14 .........................  «52 50.52

Completed April, 1914........  50.00
Int. from Apr. 30/14 to
July 15/14 .........................  >52 50.52

Balance in favor of com-
plainant July 15, 1914.........
Interest on all items from 
this date are calculated at 
the rate of 6% per annum. 
Interest on $263.58 from 
July 15/14 to July 15/17....

Amount deducted from
wages Dec. 26/14 ...............  104.00
Int. from Dec. 26/14 to 
July 15/17 .........................  15.93

June 30/15—Amount deduct-
ed from wages preceding
6 month ............................. 104.00
Int. from June 30/15 to 
July 15/17.........................  12.74

Dec. 31/15—Amount deduct-
ed from wages preceding 6
months ..............................  104.00
Int. from Dec. 31/15 to 
July 15/17...........................  9.60

Mar. 1/16—Amount deducted 
from wages January and 
February............................. 32.00

929.09

$263.58

47.44

$311.02

119.93

116.74

113.60



175

M aster’s Report.

Int. from Mar. 1/16 to
July 15/17 .........................  2.64 34.64

Apr. 30/16—Amount deduct-
ed from wages March and
April ..................................  36.00
Int. from Apr. 30/16 to
July 15/17 ...................... . 2.61 38.61

June 30/16—Amount deduct-
ed from wages May and
June.................................... 36.00
Int. from June 30/16 to
July 15/17 ...........................  2.25 38.25

Sept. 16/16—Amount deduct-
ed from wages from June
30 to Sept. 16 ................... 48.00
Int. from Sept. 16/16 to
July 15/17 ..... ...................  2.28 50.28

House No. 126 Completed September, 1914, 50.00
Int. from Sept. 30/14 to 
July 15/17 .........................  8.38 58.38

House No. 131 Completed September, 1914, 50.00
Int. from Sept. 30/14 to 
July 15/17 ..........................  8.38 58.38

House No. 132 Completed November, 1914, 50.00
Int. from Nov. 30/14 to 
July 15/17.................... . ‘ 7.88 57.88

House No. 133 Completed September, 1915, 50.00
Int from Sept. 30/15 to 
July 15/17 .........................  5.38 55.38

House No. 134 Completed August, 1914.... 50.00
Int. from Aug. 31/14 to 
July 15/17 ............ ............  8.62 58.62

House No. 135 Completed June, 1915......... 50.00
Int. from June 30/15 to
July 15/17 .........................  6.13 56.13

House No. 136 Completed September, 1915, 50.00
Int from Sept. 30/15 to 
July 15/17 5.38 55.38
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House No. 137 Completed May, 1915........  50.00
Int. from May 31/15 to
July 15/17 ..........................  6.37 56.37

House No. 138 Completed August, 1915___ 50.00
Int. from Aug. 31/15 to
July 15/17 ......................... 5.62 55.62

House No. 140 Completed November, 1915, 50.00
Int. from Nov. 30/15 to 
July 15/17 ..........................  4.88 54.88

House No. 141 Completed November, 1915, 50.00
Int. from Nov. 30/15 to 
July 15/17 ..........................  4.88 54.88

House No. 142 Completed October, 1915.. 50.00
Int. from Oct. 31/15 to 
July 15/17 ......................... 5.12 55.12

House No. 143 Completed November, 1915, 50.00
Int. from Nov. 30/15 to 
July 15/17 ..........................  4.88 54.88

House No. 144 Completed November, 1915, 50.00
Int. from Nov. 30/15 to 
July 15/17 ..........................  4.88 54.88

House No. 145 Completed November, 1915, 50.00 
Int. from Nov. 30/15 to 
July 15/17 ..................... 4.88 54.88

House No. 146 Completed May, 1916...... 50.00
Int. from May 31/16 to
July 15/17 ........................... 3.37 53.37

House No. 147 Completed August, 1916.... 50.00
Int. from Aug. 31/16 to 
July 15/17 ..........................  2.62 52.62

House No. 148 Completed June, 1916........  50.00
Int. from June 30/16 to 
July 15/17..........................  3.13 53.13

House No. 149 Completed May, 1916........  50.00
Int. from May 31/16 to
July 15/17 ..........................  3.37 53.37



177

Master’s Report.

House No. 150 Completed May, 1916........  50.00
Int. from May 31/16 to
July 15/17 ........................... 3.37 53.37

House No. 151 Completed August, 1916----  50.00
Int. from Aug. 31/16 to
July 15/17 ......................... 2.62 52.62

House No. 152 Completed August, 1915....... 50.00
Int. from Aug. 31/16 to
July 15/17 ......................... 2.62 52.62

House No. 153 Completed May, 1916........  50.00
Int. from May 31/16 to
July 15/17___, ............. 3.37 53.37

House No. 154 Completed August, 1916----  50.00
Int. from Aug. 31/16 to
July 15/17 ..........................  2.62 52.62

House No. 155 Completed August, 1916.... 50.00
Int. from Aug. 31/16 to 
July 15/17 .........................  2.62 52.62

July 15, 1917—Total credits,

Debits from July 15, 1914, 
to July 15, 1917:
Taxes, 1914 .......................  46.56 53.89
Int. from Dec. 2/14 to
July 15/17........................  7.31 53.89

Aug. 4/15;—Insurance......... 18.28
Int. from Aug. 4/15 to
July 15/17 ........... ............  2.14 20.42

Dec. 31/15—Taxes, 1915.... 44.40
Int. from Dec. 31/15 to
July 15/17.................. . 4.10 48.50

Aug. 23/16—Amt. paid J.
O’Rourke Company............ 148.13
Int. from Aug. 23/16 to
July 15/17 ........ , ..............  7.95 156.08

Dec. 6/16—Taxes, 1916....... 47.28
Int. from Dec. 6/16 to
July 15/17 ..................... 1.73 49.01

$2,194.44

327.88

$1,866.56
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I do therefore report that considering the 
complainant as charged with the purchase 
price of the house and lot on Chestnut street 
purchased for him by defendant and held in 
trust for him as set forth in the pleadings in 
this case, together with all charges in connec- 

10 tion therewith and moneys advanced to him 
by the defendant, I find that there is due from 
the defendant to the complainant over and 
above all of said amounts on this day the sum 
of $1,866.56.

All of which is respectfully submitted this 
fifteenth day of July, 1917.

HUGH B. REED,
Special Master.

20

Defendant’s Exceptions to Master’s Report.
Filed August 23, 1917.

Exception taken by the defendant in this 
cause to the report made, therein dated July 
15, 1917, by Hugh B. Reed, one of the Masters 
of this Court, to whom this cause was referred 

30 by order made herein dated February 28, 1917, 
touching the matters therein referred to him:

Fir st  Exc e pt io n . For that said Master has 
reported as follows: “ It is established by the 
evidence that about the month of May, 1909, 
complainant and defendant entered into an ar-
rangement whereby, in consideration of services 
rendered and to be rendered by the complainant 
to defendant, defendant agreed to pay the com-
plainant, in addition to his daily wages, the 

40 sum o f  $50.00 for each house erected, in the
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course of erection and to be erected for defend-
ant under superintendence of complainant. ’ ’ 
Defendant insists that said finding is contrary 
to law and to the evidence in the case, and also 
that it does not appear from the evidence that 
the houses erected by defendant ŵ ere so erected 
under the superintendence of complainant. 10

Sec o nd Exc e pt io n . For that the said Master 
has reported “ Prior to the employment by de-
fendant of complainant defendant had been 
building houses through W olf & Jilson, com-
plainant’s employers, and evidently concluding 
that it would be less expensive to employ com-
plainant directly, severed his connection with 
W olf & Jilson and continued his building opera-
tions with complainant in charge. Defendant 
had a business in New York which occupied 2Q 
most of his time, and evidently depended upon 
complainant for supervision of the buildings 
while he was away. In addition to this the 
items of credit of $500 and $750 were entered 
by complainant’s son and bookkeeper, in his 
book of account with complainant, as ‘ com-
missions.’ Defendant testified that his son 
was his confidential man and knew what he, 
defendant, had in mind. Defendant in expla-
nation of the $500 and $750 items claims that 30 
they were gifts to complainant made because 
of defendant’s deep interest in him and of a 
generous disposition. The fact that the credit 
of $500 was made July 17, 1909, approximately 
one year after the employment, and the credit of 
$750 on July 30, 1910, taken in connection with 
the further fact that at the date of the first 
credit nine houses had been completed and a 
tenth one was approximately completed and 
that prior to July 30th, 1910, more than 15 40
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additional houses had been completed, makes 
it seem probable that these were not gifts but 
payments. ’ ’ Defendant insists that said con-
clusions of said Master are erroneous and con-
trary to law and to the evidence in the case.

Th ir d  Exc e pt io n . For that the said Master 
has reported as follows: “ So far as appears 
from the testimony, no specific date was set 
for the payment of commission earned by com-
plainant for the construction and completion of 
the houses. The implication is, therefore, that 
the payment of $50 became due upon the com-
pletion of each house.”  Defendant insists that 
said implication is unwarranted and that the 
finding o f the Master respecting the time when 
said payments fell due is unwarranted and con- 

20 trary to the evidence in the case.
Fo ur t h  Exc e pt io n . The said Master has 

allowed interest upon said account in an er-
roneous manner and has erroneously computed 
said interest.

F if t h  Exc e pt io n . For that said Master finds 
that a valid binding contract existed between 
the parties to said action as set forth and stated 
in said report. Defendant insists that the ar- 

30 rangement or contract set forth and alleged by 
complainant and as found by said Master is 
void and of no effect because the same was 
not in writing.

And the complainant insists that the Master’s 
report is contrary both to law and equity and 
contrary to the evidence in the case.

Whereas, the said Hugh B. Reed, Master as 
aforesaid, has not reported properly or in 
accordance with the terms of said order or 

40 with the principles of equity.
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In which said several matters and respects 
this exceptant prays the judgment of this 
court.

FREDERIC W. SMITH,
Solicitor for and of Counsel with Defendant.

10

Complainant’s Exceptions to Master’s
Report.

Filed September 10, 1917.

The complainant hereby takes exceptions to 
the report of the Special Master, for the fol-
lowing reasons: 20

Because the Special Master should have al-
lowed one hundred dollars per house for the 
first ten houses.

Because the Special Master made no allow-
ance for the building of the factory, for house 
No. 139, house No. 156 and two houses that 
were almost completed when complainant left 
the employ o f  the defendant.

W ILLIAM  TYACKE, 30
Solicitor of Complainant.

40
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Conclusions of Vice-Chancellor.

St e ve ns, V. C.

I think the conclusions of the Master are 
warranted by the evidence. In stating the ac-
count the Master has, however, charged the 
defendant with interest on the $50 due upon 
the completion of each house, from the time 
it was completed. It seems to me that it was 
not intended that defendant should pay to com-
plainant each $50 as it became due. He was 
to hold complainant’s commissions until a suf-
ficient sum was accumulated to enable him to 
pay off the mortgage. Being in no default he 
was not chargeable with interest. Interest is 
given only as a matter of contract or because 

20 of some default. When the sums earned 
amounted to $3,000 it would have been defend-
ant’s duty to have discharged the mortgage, 
assuming it to have been due, had complainant 
so requested. Complainant did not so request. 
On the contrary, he allowed defendant to deduct 
sufficient from his wages to pay interest and 
taxes. Under these circumstances I think the 
equity of the case will best be met by allowing 
no interest until demand made, and stating the 

■ account as between trustee and cestui que trust 
— that is, charging the defendant with what he 
received, and allowing him for what he paid 
out.

It is admitted, as I understand, that two fifty- 
dollar items were inadvertently omitted by the 
Master, and that they should be added to the 
sum due. I do not suppose it will be necessary 
to re-refer the account. With the aid of the 
present report counsel can easily agree upon 

40 the items.
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The decree should direct the defendant to 
pay off the mortgage, if due, and to convey the 
property to complainant within thirty days 
from its date, and to pay the balance owing to 
complainant within the same time. I f  defendant 
should neglect or refuse to do so, then com-
plainant should have leave to apply for further 10 
directions and relief.

Final Decree.

Filed January 11, 1918.

This cause coming on to be heard in the 
presence of William Tyacke, of counsel with 
the complainant, and Frederic W. Smith, of 
counsel with the defendant, and it appearing 20 
from the pleadings that the defendant holds 
the premises described in the bill o f  complaint 
in trust for the complainant, subject, however, 
to an accounting, and such accounting having 
been had before Hugh B. Reed, Esquire, one 
of the masters of this court, to whom by order 
dated February 28th, 1917, the matter was 
referred, and the said Master having filed his 
report, to which exceptions were taken by the 
complainant and by the defendant; and the 
matter now coming on to be heard on the plead-
ings, proofs taken before the Master, Master’s 
report, and exceptions thereto, and the Court 
having heard the arguments of counsel and 
considered the same, and being of the opinion 
that the conclusions of the Master are war-
ranted by the evidence, and that the complainant 
is entitled to a conveyance thereof freed and 
discharged from the lien of the mortgage re-
ferred to in the pleadings; and also that there 40 
is due to the complainant from the defendant
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in addition the sum of eleven hundred and fifty 
dollars with interest thereon from the tenth 
day of January, A. D. 1918;

It  Is, Th e r e u po n , on this tenth day of 
January, 1918, Or der ed , Adj udg e d  and Dec r eed  
by his Honor, Edwin Robert Walker, Chancel-

lo  lor o f  the State of New Jersey, and the said 
Chancellor, by virtue of the power and au-
thority of this Court, doth hereby Or de r , 
Adj udg e  and Dec r ee  that the premises men-
tioned and described in the pleadings in fhis 
cause are held in trust for the complainant, and 
that within thirty days from the date hereof 
the defendant convey the same to the com-
plainant by a good and sufficient deed, freed 
and discharged from the lien of the mortgage 
referred to in the pleadings; and that within 
the same time the defendant pay to the com-
plainant or to his solicitor the sum of eleven 
hundred and fifty dollars, with interest thereon 
at the rate of six per cent, per annum from 
the tenth day of January, A. D. 1918; and if 
defendant should neglect or refuse so to do, 
then complainant shall have leave to apply to 
this court for further directions and relief.

And  It  Is Fu r t h e r  Or der ed , Adj udg e d  and 
3q Dec r eed  that the Master’s fees and the costs 

o f the complainant, to be taxed, be paid by the 
defendant, and also that the defendant pay to 
the solicitor of the complainant a counsel fee 
o f  two hundred and fifty dollars, and that 
execution issue therefor according to the prac-
tice o f this Court.

E. R. W A LK E R ,
C.

Respectfully advised,
Fr eder ic  W . St e ve n s ,

V. C.
40
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Defendant’s Notice of Appeal.

Filed.

The defendant hereby appeals from the final 
decree made in the above stated cause and 
from the whole and every part thereof to the 
Court o f  Errors and Appeals in the last resort 
in all causes.

Dated February 5th, 1918.

DAY, DAY, SMITH & SLINGERLAND, 
Solicitors for and of Counsel with Defendant.

I conceive there is good cause for appeal in 
the above stated cause.

FREDERIC W . SMITH, 20 
Of Counsel with Defendant.

30

40
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Defendant’s Petition of Appeal.

Filed.

New Jersey Court of Errors and Appeals
10 —--------------- — -------------- V

Fr e de r ic k  L. Smit h , J
Complainant-Respondent, /  Q n  Bill, &c.

vs. \ Petition of
Edwar d  C. Ba l c h , % Appeal.

Defendant-Appellant. j

To the Honorable, The Court of Errors and 
Appeals in the last resort in all causes:

20' _  ’ _  ' '

The appellant in the above stated canse re-
spectfully shows that your petitioner finds him-
self aggrieved by a final decree made in the 
Court of Chancery, by his Honor, Edwin Robert 
Walker, Chancellor of the State o f N'ew Jersey, 
bearing date the 10th day of January, 1918, 
wherein the said Frederick L. Smith was com-
plainant and the said Edward C. Balch was 
defendant, in the following particulars, to-wit.:

30 1. Because the said decree adjudges that the
defendant Edward C. Balch should convey the 
premises described in the pleadings in this cause 
to complainant.

2. Because the said decree adjudges that the 
said conveyances to complainant should be free 
from the lien o f the mortgage referred to in the 
pleadings.

3. Because the said decree adjudges that 
defendant should pay to complainant the sum

40 o f $1,150.00, with interest thereon at six per
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centum per annum, from the date of said 
decree.

4. Because under the pleadings and proofs 
in said cause, the plaintiff was not entitled to 
recover upon the contract alleged by him.

5. Because the plaintiff failed in said cause ^q . 
to prove that he was entitled to a conveyance
of said premises from defendant.

6. Because the plaintiff in said cause failed 
to prove that he was entitled to the payment 
of any sum from the said defendant.

7. Because upon the pleadings and proofs, 
the appellant was entitled to prevail in its suit.

Your petitioner therefore humbly appeals 
from said decree and from the whole and every 
part thereof upon the ground that the said 20; 
decree is erroneous in the particulars herein-
before stated and set forth.

And your petitioner therefore prays that the 
said decree be reversed, set aside and for noth-
ing holden, and that your petitioner may have 
such other relief in the premises as to this * 
honorable Court may seem meet.

DAY, DAY, SMITH & SLINGERLAND,
Solicitors for and of Counsel 30 

with Defendant-Appellant.

40
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Answer to Petition of Appeal.
Filed .February 22, 1918.

The answer of the above named respondent, 
Frederick L. Smith, to the petition of appeal of 

™ the above named appellant.
This respondent, not acknowledging any or 

all of the matters which in the said petition of 
appeal are contained, to be true, for answer 
thereto, nevertheless, says and admits that a 
final decree was on the tenth day o f January, 
nineteen hundred and eighteen, made and en-
tered in the Court of Chancery in the cause for 
that purpose mentioned in said petition as is 
therein stated, but as to the substance and form 

20 thereof this respondent prays to refer thereto 
when the same shall be produced. And this 
respondent is advised and believes that the said 
decree, so far as any matter or thing complained 
o f by the appellant is concerned, is agreeable 
to equity, and he prays that the same may be 
•affirmed in that regard, with costs to be ad-
judged to this respondent. This respondent, 
however, having on his part appealed from said 
decree, prays that it be reformed in accordance 
with his said appeal herein.

W ILLIAM  TYACKE,
Solicitor for and of Counsel with Respondent.

Service acknowledged this 21st day of Febru-
ary, A. D. 1918.

DAY, DAY, SMITH & SLINGERLAND, 
Solicitors and of Counsel 

with Defendant-Appellant.
40
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Complainant’s Notice of Appeal.

Filed February 13, 1918.

The complainant hereby appeals from the 
final decree made in the above stated cause to 
the Court ef Errors and Appeals in the last 10 
resort in all causes, because the Chancellor, 
in and by said final decree, declined and re-
fused to allow the complainant interest on the 
several sums ascertained to be due and owing 
to the complainant from the time such sums 
became due and owing.

Dated February 11, 1918.

WM. TYACKE,
Solicitor for  and of Counsel with Complainant.

I  conceive there is good cause for appeal in 
the above stated cause.

FRA N K  BERGEN),
Of Counsel with Complainant.

Service acknowledged February 13, 1918, by 

DAY, DAY, SMITH & SLINGERLAND.

30

%

40
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Complainant’s Petition of Appeal.

Complainant’s Petition of Appeal.

Filed February 19, 1918.

New Jersey Court of Errors and Appeals
10

Fr e de r ic k  L. Smit h ,
C omplainant-Appellant,

vs.

Edwar d  C. Ba l c h ,
Defendant-Respondent.

On Bill,

Petition of 
Appeal.

To the Honorable Court of Errors and Appeals 
of the State of Hew Jersey:
The petition of Frederick L. Smith, the ap-

pellant in the above stated cause, respectfully 
shows that your petitioner finds himself ag-
grieved by a final decree made in the Court of 
Chancery by his Honor, Edwin Robert AVhlker, 
Chancellor of New Jersey, bearing date the 
tenth day o f  January, 1918, wherein the said 
Frederick L. Smith was complainant and the 
said Edward C. Balch was defendant, in this 

30 respect, to wit., that the Chancellor, in and by 
said final decree, ordered and decreed that the 
defendant should pay the complainant the sum 
of eleven hundred and fifty dollars ($1,150), 
with interest thereon from the said tenth day 
of January, 1918, instead of the sum of two 
thousand and twenty-eight dollars and eighty- 
eight cents ($2,028.88), with interest from said 
tenth day of January, 1918, and so declined and 
refused to allow the appellant interest on the
several sums ascertained to be due and owing 

40
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to the appellant from the time such sums ac-
crued and became owing; and yonr petitioner 
humbly appeals from that part of the decree of 
the Chancellor which fails to allow and decree 
as aforesaid, upon the ground that the same 
is erroneous for that the appellant was legally 
and equitably entitled to said larger sum, thus 10 
including interest on said several sums from 
the time such sums accrued and became owing 
to the appellant as aforesaid.

Your petitioner therefore prays that the said 
decree of the said Chancellor may be, in the 
particulars aforesaid, reversed and modified, 
and that your petitioner may have such relief 
in the premises as to this Honorable Court shall 
seem meet.

W ILLIAM  TYACKE, ? ?
Solicitor and of Counsel with Appellant.

Service acknowledged this eighteenth day of 
February, 1918.

DAY, DAY, SMITH & SLINGERLAND, 
Solicitors o f Defendant-Respondent.

,30

40
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Answer to Petition of Appeal.

Filed February 23, 1918.

The answer of Edward C. Balch, the above 
2Q named respondent to the petition of appeal 

of the above named appellant.

This respondent, not acknowledging all or 
any of the matters which in the said petition 
of appeal are contained to be true for answer 
thereto, nevertheless, says and admits. That 
a decree was, on the 10th day of January last 
past, made and entered in the Court of Chan-
cery, in the cause for that purpose, mentioned 
in the said petition, as is therein stated, but as 

20 to the substance and form thereof, this re-
spondent prays to refer thereto when the same 
shall be produced. And this respondent is ad-
vised and believes that the said decree in the 
particulars set forth in said petition of appeal 
is agreeable to equity and he prays that the 
same may be affirmed in said particulars with 
costs to be adjudged to this respondent.

DAY, DAY, SMITH & SLINGERLAND, 
Solicitors for and of Counsel

with Defendant-Respondent.

40
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Stipulation.

Fr e de r ic k  L. Smit h ,
Complainant-Appellant,

vs.

Edwar d  C. Ba l c h ,
Defendant-Respondent.

On Bill, Sc.

On Appeal 
from
Chancery.

Stipulation. 10

It  is  St ipu l at e d  and  Agr eed by and between, 
counsel for the respective parties in the above 
entitled cause that the following' paragraph 
shall be added to the petition of appeal of Fred-
erick L. Smith after line 13 on page 191 o f the 
printed state of case, and shall have the same 
force and effect as though it had originally 
appeared in complainant’s notice o f  appeal and 
petition o f appeal and had been covered by de- 20 
fendant’s answer to said appeal:

“ Your petitioner also finds himself ag-
grieved in this respect, to wit, that the 
Chancellor in and by said final decree or-
dered and decreed that the defendant Ed-
ward C. Balch should pay the complainant 
Frederick L. Smith fifty dollars a house 
for the first ten houses erected for defend-
ant under complainant’s supervision, with 
interest from the date o f said final decree, 30 
instead o f one hundred dollars a house for 
the first ten houses so erected, with inter-
est from the time o f completion o f  each o f 
said ten houses.”

Dated May 18, 1918.

W ILLIAM  TYACKE,
Solicitor and o f Counsel

with Complainant-Appellant.
DAY, DAY, SMITH & SLINGERLAND, 40 

Solicitors and o f Counsel
with Defendant-Respondent.
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