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Notice of Appeal. 

(Filed June 29i, 19127.) 

First District· Court of Jersey City 

Between: 
L :EO MARMORSTE.IN, 

Plaintiff, 
v. 

STATE THEATRES CORPORATION, a 
corporation of the State of New 
Jersey, 

To 

LEO MARMORSTE'IN' 

or 

Defendant. 

C ,HARLES c.. C ,OLGAN' 

Attorney of Plaintiff, 
15 Exchange Place, 

Jersey City, N. J. 

10 

20 

PLEASE T 'AKE NoTICE: that the defendant, S,tate · ao 
Theatres C.orporation hereby appeals to the Ne,v 
Jersey S,u.preme Court fro1n the judgment and ver-
dict of the First District Co•urt rendered in the 
above stated action o·n T 1hursday, the 16th day of 
June, 19127. 

Dated June 21st, 1927. 
ATWOOD C. WOLF, 

Attorney for Defendant. 

40 
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Sp 1ecifi'cation of D 1etermlnations. 

(Endorsed) 

Service of a true copy of tl1e within 
notice hereby acknowledged this 21st 
day of June, 1927. 

/ 
CHARLES C. C ,OLGAN' 

Attorney for Plaintiff. 

(Filed June 29·, 1927.) 

App ,eal Bo-nd in Usual Form. 

(Filed June 29, 19:27.) 

Sp ,eci:6.cation o:f D 1e.terminations. 

(Filed July 27, 19127.) 

NEW JE.RS.E,Y S,UP'RE1ME, COURT'. 

LEO MARM·ORSTE;IN, 
rPlaintiff-Appellee, 

v. 
STATE T 'HE:ATRES C ,ORPORATION, 

Defendant-Appellant. 

On Appeal from 
First District 
Court of Jersey 
City. 

The defendant-appellant herein does hereby set 
down the following specification of determinations 
of the T1rial C,ourt with which it is dissatisfied in 
point of law: 

1. T·he Trial C,o·urt erroneously refused to non-
suit the plaintiff upon motio •n to do so by the de-
fendant. 

. 
2. T'he T'rial C1ourt erroneo·usly refused to di-

4 o rect a verdict in favor of the defendant upon mo- · 
tion to do ~o by the defendant. 
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3. T'he T'rial Co·urt erroneously permitted the 
case to go to the jury, since no legal evidence had 
been adduced :by the plaintiff which in any way 
involved or connected the defendant corporation 
with the plaintiff''s claim for dam -ages. 

4. T·he Trial Court erroneou ·sly held that it was 
a -question for the jury to determine whether the 
arrest and imprisonment of the plaintiff' was the 
act of the corporation when there was no evidence 
in the case to sustain such a ruling. 

5. T'he T'rial Court erroneo -usly held it was a 
question for the jury to determine whether the 
arrest and im.prisonment of the plaintiff ' at the in-
stigation of a subordinate employee, was the act of 
the corporation. 

6. T'he Trial Court erroneously held the de-
fendant corporation was legally responsible for 
damages because one of _ its subordinate employees 
made and pressed a criminal com .plaint against the 
plaintiff for an alleged assault and battery com-
mitted on such individual employee by the plain-
tiff. 

7. T'he T'rial Court erroneously held that tl1e 

10 

20 

making and pressing of such criminal complaint 30 
by such subordinate employee for an individual 
wrong perso -nally committed against him by the 
plaintiff, was the act of the corporation . 

• 
8. T'he T'rial C-ourt erroneously held that it was 

a ,question for the jury to determine whether the 
manager of the d.efendant's theatre acted within 
the scope of his autho -rity and had power to au-
thorize on behalf of the defendant corporation, the 
arrest of the plaintiff when there was no evidence 40 
in the case to sustain such a ruling. 
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S'pecificat[o ,n of D 1eterininations. 

9. The Trial Court erroneously held that it was 
a question for the jury to determine whether the 
arrest of the plaintiff' was caused by the defend-
ant's employees acting within the sc~e of their 
employment and witl1 authority from the defend-

10 · ant corporation when there was no legal evidence 
in the case to sustain such a ruling. 

10. T"he Trial C1ourt erroneously held that it 
was a question for the jury to determine whether 
tl1e defendant corporation committed the . wrongs 
wl1icl1 were charged against it by the plaintiff. 

11. The Trial C,ourt erroneously held that it 
was a question for the jury to determine whether 
plaintiff's arrest was brought about by the servants 

20 and employees of the defendant corporation or 
wl1ether the san1e was bro11ght about at the sole 
request and solicitation of the plaintiff". 

30 

40 

12;. T1he Trial Court erroneously held that it 
"ras a question for the jury to _determine whether 
tl1e defendant corporation was responsible for the 
individual acts of its employees since there was 
no leg ,al evidence to sustain such a ruling,. 

13. The T'rial Court erroneously held that it 
,vas a question for the jury to determine whether 
the acts co1nplained of by the plaintiff' were done 
at the instance of, or for the benefit of, and with 
tl1e sanction of the defendant corporation, when 
tl1ere was no legal evidence in the case to sustain 
such a ruling. 

14. The Trial _Co11rt erroneously held it was 
a question for the jury to detern1ine whether the 
defendant corporation was responsible for an 
alleged assault committed upon the plaintiff, when 
as a matter of fact, there was not only no evi-
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Sp 1ecifi'cation of D 1eterminations~ 

dence to sustain such a ruling, but there was evi-
dence, as sl1own by the records of the criminal 
court, that the plaintiff had filed and pressed a 
criminal complaint for assault and battery against 
the individual employees of the defendant cor-
poration and such complaints and charges were 10 
dismissed in such criminal court. 

15. T 1he ,..f.rial C.ourt erroneously held it was 
a question for the jury to determine whether the 
usher, James Tuohy, acted with authority from 
tl1e corporation and within the scope of his em-
ployment, and at th.e instance of and for the bene-
fit of and with the sanction of the defendant cor-
poration when he personally made and pressed a 
criminal complaint against the plaintiff for an 
assault alleged to have been co111mitted by tl1e 
said T'uohy personally and individually upon the · 
plaintiff. 

16. T·he Trial C.ourt erroneously held it was 
a question for the jury to determine whether 
Manager Keale acted with authority from the de-
fe11dant corporation and within the scope of his 
employment and for the benefit of, at the instance 
of and with the sanction of the defendant cor-

20 

poration, since the only testimony upon this point 30 
was broug:ht ou~ by the plaintiff himself who tes-
tified that said Manager Keale advised the usher 
T'uohy to make a criminal charge against the 
plaintiff for an alleged assault committed upon 
the said T'uohy by the said plaintiff. 

17. The T'rial Court erroneously held it was 
a question for the jury to determine whether the 
defendant corporation was responsible for the in-
dividual acts of its employees. 40 

• 
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S'p 1ecifi'cation of D'eterminations. 

18. The T 1rial Court erroneously left it to tl1e 
jury to determine whether there was probable 
cause for the arrest of the plaintiff. · 

19. The Trial Court erroneously charged and 
instructed . the jury as follows: / 

"If you come to the question of dan1ag:es, 
it is largely a question for you under all 
of the circumstances of the case, having in 
mind what damage if any has been sus-
tained by tl1e plaintiff, in order to deter-
mine wl1at damages you should assess 
against tl1e defendant and in favor of the 
plaintiff to compensate him for the wrong 
that has been done,'' 

si11ce sucl1 charge presupposes that a wrong has 
been cornmitted against tl1e plaintiff. 

20. The Trial Court erroneot1sly charged and 
instructed the jury as follows: 

"T'l1e complaint is tl1at the State Tiheatre, 
a corporation acting thru its agent, com-
mitted an assault and battery upon this 
plaintiff on the 14th day of February * * * 
t t ,,, e c., e c. 

when, as a matter of fact) there was no allegation 
in the plaintiff's pleadings, nor was there any evi-
dence or proof of any kind, that an assault and 
battery had been committed upon the plaintiff. 

21. T·he T 1rial Cot1rt erroneously charged and 
instructed the jury as follows: 

"The defendant, the S,tate Thea -tre Corpo-
ration, comes into court and says it had ab-
solutely nothing to do with the assault, if 

• 
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S p1ecificatlon of D·eterminations. 

there was an assault * * * and, of course,-
if you find that to be so, if you find that the 
assault, if there was an assault * * * etc., 
etc." 

22. The T'rial Court erroneously omitted to 
cl1arge the jt1ry that the burden of proof rests 
u.pon tl1e plaintiff to prove the allegations of his 
co1nplaint or state of demand. 

23. The T'rial C,ourt erroneously, and over the 
objection of the defendant, permitted the follow-
ing question to be answered by the plaintiff: 

"Q. Do you belong to any organizations? 
A. Yes, sir. 

"Q. What organization? · 
" (Objection overruled and exception 

taken.) 
"A. T'he Benevolent & P'rotective Order of 

Elks, and the Albert L. Q:uinn Post of the 
American L.egion, of which I am treasurer." 

240 T 1he Ttial C,ourt erroneously ref used to per-
mit an answer to the following question asked by 
the defendant of the witness Newall Hogan: 

10 

20 

"Were you performing your duties as an 30 
assistant manager when you went along in 
the patrol wagon to the police station?" 

ATWOOD C. WOLF, 

Attorney of Defendant-Appellant. 

(F'iled July 27, 19-27.) 

40 
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Tra .nscript of Judgment. 

FIRST DISTRICT ' COURT ' SUMMONS. 

State of New Jersey,) 
C.ounty of Hudson, rss.: 
C,ity of Jersey City, J 

/ 
The State of New Jersey, to the Sergeant-at-Arms 

of the First District C.ourt of the City of Jersey 
C,ity or to any Constable of said County: . 

[L. s .. ] S,UMMON 

S,TATE T'HE.ATREiS Co1RPORATION, a corporation of the 
State of New Jersey, to appear before the First 
District Co·urt of Jersey City, to be held at the 
First National Bank Building, entrance, No. 20 
York Street, on the 3rd day of May, one th .ousand 
nine hundred and twenty-seven, at ten o'clock in 
the forenoon, to answer unto L1EO MARM:ORSTEIN, 
in an action in tort. . Damage, five hundred dollars. 

W1TNE1ss, C:HARLEIS L .. C,ARNCK, E,sq., Judge of 
said F'irst District C,ourt at Jersey C,ity 
aforesaid, th ·e 26th day of April, in the 
year one thousand nine hundred and 
twenty-seven. 

B. F 'RANCES MARRON, 
Clerk. 

3 0 C:HARLES C,. C,OLGAN, 

40 

Plaintiff's Attorney, 
15 Ex.change Place, 

.Jersey City, N. J. 

(A true copy.) 

\ 
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Transcrip,t of Ju ,dg 1ment. 

Endorsement: 

No. 16,3-5-22 

FIRST ' DIS1T'RIC:T· COURT' 
,OF J ERSE:Y CITY 

SUMMO'NS IN T1ORT 

LEO MARMORSTE:IN' 

Plaintiff, 
v. 

STATE T 'HEAT 'RES CORPORATION, 

285,2 B,oulevard, 
Jersey City, N. J., 

Defendant. 

Demand • • • • • • • • • • • • • • • • • • $5001.00 
2.10 C 

. ., osts .................... . 
Mileage . . . . . . . . . . . . . . . . . . . .20 

Returnable May 3rd, A. D. 19i27, 10 
o'clock A. M. 

(A true copy.) 

10 
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Sta.te of _. Dem ,and. 

F'IR.ST 1 DIS,TRICT ' COlJRT ' OF JE ,RS,EY CITY. 

\ 

L 1EO MARMORSTEIN, I 
P'laintiff, 

/ 
v. ! 

S ,TATE 1-..HEATR.ES CORPORATION, a ( In Tort. 
corporation of the State of New 
Jersey, . 

Defendant. 

The plaintiff demands from the defendant the 
sum of $500,.00, for the following: 

COUNT ONE. 

1. On or about F'ebruary 15th, 19'27, . at 2852 
Boulevard in the City of Jersey Ci,ty, C_ount~ _of 
Hudson and State of New Jersey, the · d'efendant 
State Theatres Corporation, through its ag:ents and 
servants was engaged in the conducting: of a 
theatre known as the S~tate Theatre. 

2. At the time and place aforesaid, the said 
agents anct servants of the defendant, to wit, the 
n1anager and usher while actually engaged in the 
performance of their duties and acting within the 
scope of their authority, then and there and dur-
ing the time the plaintiff was lawfully seated in 
the audience of said theatre _, having purchased a 
ticket for a reserved seat therein, with force and 
arms assa11lted the plaintiff and ,vith great force 
and viol ence pulled and dragged him about, and 
also then imprisoned the plaintiff and kept and 
detained him in prison for a long time, to wit, two 
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State of Demand. 

·hours or tl1ereabouts, a11d forced and compelled 
ihe plaintiff to g:o to court, and forcibly conveyed 
him in custody in and along divers public streets 
"and highways to a certain police station and there 
imprisoned the plaintiff and kept and detained 
l1im in prison without any reasonable or probable 
~ause whatsoever, for a long spa.ce of time, to wit, 
for the space of two l1ours or thereabouts; con-
trary to law and under a false and unreasonable 
assertion, color and charge that the plaintiff had 
committed an offense punisl1able by law, to wit, 
that he had committed an assault and battery. 

3·. Whereby the plaintiff was greatly hurt and 
-suffered great anguish and pain of mind and body 
and was prevented from attending to his lawful 
affairs and was also thereby then greatly exposed 
and injured to his credit, reputation and circum-
stances and ,vas subjected and put to divers ex-
JJenses, in order to obtain and in obtaining his 

· liberation from said imprisonment and thereby, 
also sustained other wrongs. 

Judgment will be claimed for the sum of two 
h11ndred and fifty ($125·0.001) dollars, on Count One. 

CouNT T 1wo. 

1. The plaintiff L,eo Marrnorstein, repeats P·ara-
g,raphs One and Two of Count One. 

2,. The plaintiff further says, that he was forced 
to def end himself ag:ainst a charge of assault and 
battery which was made in the First Criminal 

' Court of Jersey City, before Mag:istrate Leo Sul-
livan, Esq., on February 15th, 19'27; said charge 
of assault and battery having been made wilfully 
and _maliciously and without any probable cause 
by the said ag:ents and servants of said defend-

20 

40 
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State of D 1emarzd. 

ant while actually engaged in the performance of 
their duties and acting witl1in the scope of their 
authority and said charge was tried before said 
Magistrate Leo Sullivan, Esq., in the First Criminal 
Co11rt of Jersey City, on February tfilh, 19'27, and 
was dismissed. 

3. Whereby the plaintiff was greatly hurt and 
suffered great ang:uish and pain of mind and body 
and was prevented from attending to his lawful 
affairs by having to appear in court and was 
thereby exposed and injured in his credit and 
reputation and circumstances and was subjected 
and put to divers expenses in obtaining his release 
from said charge of assault and battery and forced 
to expend various sums in the obtaining of bail 
and in the hiring of an attorney to defend him-
self from said malicious prosecution and also suf-
fered other wrongs. 

Judgment will be claimed for two hundred and 
fifty ($250.00i) dollars on Count Two. 

Judgment will be claimed on C,ounts One and 
Two in the sum of five hundred ($500.00) dollars. 

Dated April 26th, 19'27. 
CHARL 1ES C,. C.oLGA,N, 
Attorney of P'laintiff. 
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Cler ·k's Certification 

T'HE FIRST DIS:TRICT COU·RT' OF· JERSE -Y CIT'Y. 

Before- -CHARLES L. · CARRICK, Esq., Judge. 

State of New Jersey,7 
Hudson C,ounty, tss.: 
City of Jersey City,J 10 

L ,E'O MARMORSTEIN' 
Plaintiff, No. 1635-22 

I 

v. $500. l
' In Tort Demand 

STATE rfHEATRES CORPORATION, a ( CHARLES C. COL-

corporation of the State of New GAN, Pltff's Atty. 
Jersey, C. ATwoon WoLF, 

:Qeft's Atty. 
Def end ant. 

1 _________ ) 

COSTS City Al. 
Summons, ·Copy 1.50 
Service, return 
Mileage 

.60 

.20 
Venire 1.25 
S,ummoning Jury 1.5,0 
Service of Sub. 
Witness F'ees 
Jury Fee 
Trial Fee 
Bond 

2.50 
9-.00 

1.50: 
1.010 

A summons , was issued 
tested APRIL 26, A. D. 
19'27 at 10 o'clock in the 
forenoon at the Court 
Roo1n of said Court in 
the City of Jersey City. 
The Constable returned 
the Summons as follows 
viz : I served the within 
summons APRIL 27, A. D. 
19,27 on JAMES McNALLY, 
of the Defendant ,Com-
pany, ,by reading the 

· same to him and · deliv-
ering to him a copy 
thereof. 

R ,OBERT J. L ,IVINGSTON, 
Constable. 

Plaintiff Demand was 
filed APRIL 26, A. D. 

20 

30 

40 
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Clerk's Certification. · 

1927. Demand for T'rial 
by jury filed April 27, 
1927 JUNE 16,, A. D. 19'27 
the Plaintiff appearing 
and the Defendant ap-
pearing and the trial of 
the cause was proceeded 
with as fallows : T'he 
constable returned Ve-
nire ·with the following 
named persons sum-
moned: -. James T. 
L-eonard, David Katz, 
Morris L,yvin, Emanuel 
Restivo, Fred 1L1ohman, 
Joseph H. Crane, John 
Polito, ;Samuel Ludwin, 
Samuel Boxes, 1George 
C. Reese, L.ouis Mar-
golis and Andrew Fre-
gara, who were jointly 
and severally sworn as 
Jurors. Upon applica-
tion of Plaintiff', Edward 
W. Cooper was appoint-
ed and swo~n as stenog-
rapher. 

On the part of the 
Plaintiff, James Lepis, 
L,eo Marmorstein, James 
Toohey, William R. 
Heath, were sworn and 
testified. One Ticket 
offered and received in 
evidence. 

10n the part of the De-
f end ant, H arr y W. 
Walsh, James T·oohey, 
Newall H.ogan, and John 
G. Keale, were sworn 
and testified. T'he C-ourt 
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Clerk's Certificatio1i. 

addressed the Jury who 
retired and after due 
deliberation returned 
into Court and say they 
find a verdict for 0 'ne 
Hundred Fifty Dollars, 
( $150.00). 10 

Whereupon · it is on 
this SIXTEENTH day of 
JuNE, ·A. D. 19'27 by this 
Court considered and 
adjudged that said L,EO 
MARMORSTEIN, Plaintiff, 
recover against said 
S1tate T1heatres Corpora-
tion, a corporation of 
the State of New Jersey, 
defendants, the One 20 
Hundred F'if ty Dollars, 
D-amages and Twenty-
Five l)ollars, fifty-five 
cents, cost of Suit. 

June 29·, 19i27, Notice 
of Appeal .filed by de-
fendant. 

June 29, 1927 Appeal 
bond filed by defendant. 

I. 13. FRANCES MARRON, ·Clerk of the First District 
Court of Jersey City, Charles L .. Carrick, Esquire, 
Judge, do hereby certify that the foregoing is a 
true copy of the S,ummons, State . of Demand, 
Notice of Appeal and transcript of a judgment of 
the said Court. · 

-

IN ,v1TNESS WHEREOF, l do hereby set my hand 
as Clerk of the Said Court and affix the seal of 
the said Court this sixth day of July, nineteen hun-

80 

dred and twenty-seven. 40 
B. FRANCES MARRON, 

Clerk. 
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Case. 

FIRST DISTRICT ' COURT ' OF JERS .E.Y CITY, 

STATE OF NEW JERSEY. 

Bef ore-C ,HARLES L i. CARRICK, Judge, and a Jury. 
/ 

LEO MARMORSTEIN, 
Plain tiff -Appellee, 

against · 

STATE THEATRES CORPORATION, a 
corporation of the State of New 
Jersey, 

Defendant-Appellant. ; 

-------------- ) 

Jersey City, New Jersey, 
Thursday, June 16th, 1912:7 . 

. APPEARANCEiS: 

C,HARLES C,. COLGAN, Esq., Attorney for the 
Plaintiff. · 

ATWOOD C. W •OLF, E1sq., Attorney for the 
Defendant. 

(Edward W. Cooper, a certified shorthand re-
porter, was sworn as stenographer by the Clerk.) 

(A jury was duly · empanelled and sworn at 12:5 ,2 
o'clock P. M.) 

Mr. Colg:an: If the Court please, I ask to have 
my statement of complaint amended to read: "O·n 
or about February 14," instead of "F 'ebruary 15," on 
both counts. 

Mr. Wolf: I have no objection to the amend-
ments. 

The C,ourt: T'hat will be done. 
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James ,Lepls, direct. 

(Mr. Colgan opened to the jury on behalf of the 
plaintiff.) 

(Mr. Wolf opened to the jury on ,behalf of the 
defendant.) 

(A recess was taken until 2 P. M.) 

Jersey City, N. J., at 2 P. M. 

AFTE.RN ·OON SESSION. 

(By 2 :15 o'clock P. M. only eleven of the panel 
of jurors had appeared.) 

T'he Court: Are you willing to stipulate that this 
case go on with eleven? 

Mr. Colgan: Yes, we are willing to go ahead. 
T'he Court: Are you, Mr. Wolf? 
Mr. Wolf: Yes. 
T 1he Court: By stipulation · of counsel we will 

proceed with the trial with a jury of eleven men. 

· JAMES L,E.P'IS, called as a witness on behalf of 
the plaintiff, being first duly sworn, testified as 
follows: 

Direct ex -amination b,y Mr. Cofg,an: 

Q. Mr. Lepis, are you connected with the First 
Criminal Court? A. Yes, sir. 

Q. Will you turn to your docket?' A. I l1ave it 
here. 

The Court: He is Clerk of the First Dis-
trict C.ourt: You are the Clerk, are you not, 
Mr. Lepis? 

T'he Witness: I am an attendant, your 
Honor. 

10 

20 

30 
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James Lepis, cross. 

By Mr. Colgan: 

Q. Will you turn to the docket of the charge 
made against Leo Marmorstein? A. Yes, sir, it is 
l1ere. Read what you have in the doc~t there, 
please. A. L.eo 1\tlarmorstein, 79' C,rescent Avenue; 
age, thirty years old; color, white; born, United 
S,tates; charge, assault and battery, F 'ebruary 15th, 
19-27. 

Q. What does that mean? What is that the 
date of? A. February 15th, 1927? 

Q. Is that when the case came up? A. T'hat is 
when the ·case came up, yes, sir. 

Q. By whom was the charge made? A. J a1nes 
Tuohy. 

20 The Court: First, please tell us wl1at your 

30 

40 

docket shows. 
T'he Witness: Yes; he pleaded not guilty. 

The S,tate's witness was James T'uohy, 191 · 
Summitt Avenue; case tried F·ebruary 15th, 
1927, and he was discharged. 

By Mr. Colgan: 

Q. He was what? A. Discharged. 

Mr. Colgan: That is all. I off er the boo ,k 
in evidence. 

Cross ex ,amination by Mr. Wolf: 

Q. Does this record on the docket show by whom 
the complaint was made? A. Yes, sir. 

Q. C•an you tell, from referring to your record, 
who made the complaint in this case? A. James 
Tuohy; I have the complaint here also. 

Q. You have the complaint? A. Yes (producing 
paper). 
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Q. Is this the complaint that was made in this 
case? A. Yes, sir. 

Q. This shows that it was made by James Tuohy. 
A. Yes, sir. 

Q. Can you turn to the record of this docket of 
complaint made on the same date by Leo Mar1nor - 10 
stein against James Tuohy? 

lVIr. Colgan: I object to that, if the Court 
please, as not proper cross examination. 

The Court: I will permit it. The witness 
has appeared for this purpose, and he might 
as well testify to it. You may proceed. 

By Nlr. Wolf: 

Q. By the way, you have been subpoenaed by 
the defense in this case, have you not? A. Not I; 
the Assistant Clerk of the Court has been. 

Q. And you were sent to take his place, were 
you? A. Yes, sir. 

Q. Will you read that record, please? A. Febru-
ary 15th, Austin Tuohy, 191 Summitt Avenue, 23; 
color, white; born, United States; charge, assault 
and battery. He pleaded not guilty. 'T1he com-
plaint was made by l,eo Mar1norstein. Tl1e case 
was tried February 15th, 1927, and was discharged. 

lVIr. Colgan: If the Court please, I move 
that that be stricken out, in view of the .fact 
that the complaint is against Austin Tuohy, 
and therefore there is no relevancy between 
the two. 

1,he Court: Is Austin Tuohy a different 
man? 

T·he Witness: Well, I don't know. 
Mr. Wolf: If the Court please, we will 

show you in our case that this Austin Tuohy 
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is the same perso11 as James 1.,11ohy, and 
there was some mistake made in the com-
plaint. Will counsel conse11t to have this 
con1plaint go into evidence? I ref er to the 
complaint of Tuohy against lVIarrr(orstein. 

Mr. Colgan: Yes. 
•T;he Court: Very well; 1nark it as an ex-

hibit in evidence. 
(The paper ref erred to was 1narked Plain-

tiff's Exhibit 1.) 

By Nlr. Wolf: 

Q. You have here under your docl{et 255 on page 
26 another record against Austin Tuohy at 191 
Summitt Avenue, have you not? 

lVIr. Colgan: I want to object to that, if 
your Honor please. 

The c .ourt: Let us hear his question first. 
This is preliminary, I take it. 

By Mr. Wolf: 

Q. If the boo •k is in evidence, there is no need 
of my examining the witness. Is tl1at right-that 
you have two records here against Austin T·uoliy, 
the complaints being made, apparently, by the 
same person? A. That is what the book shows. 

Q. And that was also the complaint of Leo Mar-
morstein against Austin Tuohy? A. According to 
this boo .k, yes, sir. 

Q. So you have here two different records of 
complaints made by Leo Marmorstein against what 
th.e docket shows as Austin Tuohy; is that correct? 
A. Yes, sir. 

Q. One is 255 and the other is 256,? A. Yes, siro · 
Q. You don't have anything to do with the writ-

ing in this book, do you? A. N·o, sir. 
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Q. You were just sent here by the Clerk of the 
Court with these papers and books that you have 
brought? A. Yes, sir. 

By Mr. Colgarz: 

Q. Have you the complaints that were filed in 
these cases with you? A. No, sir, not with me. 

Mr. Colgan: .,I.hat is all. 
Mr. vV olf : That is all. 

LEO · MARMORSTEIN, the plaintiff, being first 
duly sworn, testified as fallows: 

Direct e.:va·min .alion by Mr. C'olgan: 

Q. Mr. Marmorstein, on F 'ebruary 14th, 19127, 
were you in the S,tate T'heatre? A. Yes, sir. 

Q. Did you pay your way in? A. Yes, sir. 
Q. Did you receive a ticket? A. Yes, sir. 
Q. Have you it with you? A. It is there (indi-

cating a ticket stub). 

Mr. Colgan: Have you any objection, Mr. 
Wolf? 

Mr. Colgan: I off er it in evidence. 
(The stub ref erred to was marked ~'lain-

10 
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tiff's Exhibit 2.) 30 

B:y Mr. Colg 'an: 

Q. 'T'his receipt , that you received was GG-101, 
Center? A. Yes. 

Q. Where was that seat located? A. On -the 
aisle. 

Q. And on this particular afternoon, at what 
time did you go into the theatre? A. About a few 
minutes before two. 

Q. And were you escorted down to your seat by 40 
the usher? A. Yes, sir. 
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Q. Which usher? Do you know the usher who 
escorted you to your seat? A. No. 

Q. Was it Mr. Tuohy? Do you know? A. I don't 
know whether he escorted me to my seat or not. 

Q. While you were in your seat, did /you leave 
. ? A y . 10 1 t . . es, sir. 

Q. J?or what purpose did you leave it? A. To g:o 
to the men's room. 

Q. T'ell us what happened when you came back. 
A. I came back from the men's room, and I wanted 
to go back to my seat, so I went to go back down 
the aisle, in the passageway down over there, and 
they said, "You can't g,o down.'' 

I said, ''Why?" 
And they said it was the manager's order,-to 

20 wait until the end of the number. That particular 
act had about six or seven numbers in it, see? 
I waited until the end of the number and then 
I walked down the aisle. I got about a few feet 
past these two usl1ers, one standing on each side 
of me, and I felt somebody grab me on the back. 
I didn't see who it was. And I heard this usher 
say: "You can't go down." I pulled away from 
them and continued on down to my seat and sat 
down. 

30 Q. Were the lights up at tl1at time? A. No, the 
house was dark. 

Q. When you proceeded to your seat, did you 
have to cross anyone? A. No, sir. 

Q. Your seat was right on the end? A. Yes, sir. 
Q. What took place after that? A. I had been 

seated there a few minutes on another part of 
these scenes,-not on this particular act,-and an-• 
other young man came down to ine and said, "You 
think you are a privileged character.'' 

40 Q. Do you know who that was? A. I saw him 
here this morning; yes,-that is him, right there. 



Leo M'armor,sf ein, d'irect. 

Q. You n1ean standing up over here? Is that 
the man? A. Yes, that is the young fellow. 

Q. What else was said? A. I said, "No." 
He says, "Well, I will see you at the end of this 

act." That was the last act; the next thing was 
tl1e feature picture. 

- Q. Yes. A. Well, he had warned me that he 
wo11ld see me, and so, when the act was over, I 
happened to look up the aisle to see whether any-
body was coming, and sure enough the usher was 
a-coming down with a policeman. T'he cop came 
do"\vn through the aisle there and says, "Com_e on," 
so I got my rubbers there and I went up to talk 
with him there, and Mr. Keale was there, and-

Q. (Interrupting.) Who is ·Mr. Keale? Is he here 
in court? A. That is the gentleman right there, 
with the glasses. 

Q. This gentleman here? A. Yes. 
Q. Yes. A. I said to Mr. Keale-I said, "I haven't 

done anything." I talked a few minutes, but that 
was the effect,-and Mr. Keale says, "You are g:oing 
out." 

S,o when tl1e officer brought me out I said; 
"Where are we going to." He said, ''You are going 
out." 

"Out where?" 
"Out in the street." 
So he went over and he talked to Mr. l{eale. 

Mr. Keale said, "'Take him out." 
I said to the officer, "I am not going out in 

the street. I don't know what you can do tn this 
1natter, but if you will arrest · me, I will go with 
you peacefully. That is, if you want to arrest me, 
I will g,o with you peacefully." 

T'he officer then went back to Mr. Keale and 
Mr. Keale said, "All right, bring him inside,-into 
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the office." In the meantime, this was all in the 
back of the orchestra. We went into the office-

Q. (Interrupting.) Went into whose office? A. 
Went into Mr. l{eale's office. T'hen he told tl1e 
officer to use the 'phone and to call for the wagon. 

Q. Who told him? ' Mr. Keale ?' A. No; tl1e offi-
cer asked what 'phone to use, and Keale pointed to 
the 'phone. 

Q. I see. A. And then, while the officer was 
'phoning for the wagon, I asked the question to be 
allowed to remain. When the officer finished, he 
said, "You want to remain here after I have called 
for the patrol wagon?" He thought it was a joke. 
So we waited there a while and Mr. Keale said to 
this young lad here-

Q. (Interrupting.) Which young lad? Is he in 
Court? A. -Yes,-this young lad, sitting . next to Mr. 
Keale here. 

Q. T 1his man there? A. Yes. 
Q. What did Mr. Keale say to him? · A. He said 

to l1im, "You will go down and make a charge of 
assault and battery against this man, see?" 

Q. Mr. Keale said th .at? A. Yes, he told this 
usher to make a charge of assault and battery, 
while the patrol wagon was coming. I got in the 
patrol wagon, and this young fellow got in also, and 
we were taken over to the Seventh Precinct. 

. Q. That is, you were taken? A. Yes, the patrol 
wagon pulled up in front of the theatre on the 
Plaza, and-

Q. Go right ahead. A. We went over to the 
Seventh Precinct. T·hey were just going out on 
duty, the new round, I guess,-a new shift was 
coming in, and we had to wait a while, and then . 
we went in there and this young lad-

Q. (Interrupting.) When you say "young lad," 
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do you mean- A. (lnterru .pting.) T'his Mr. 
T 1uohy. 

Q. w ·hat is your name, sir?' 

A Voice: James T'uohy . 

Q. Mr. James T·uohy? 

A Voice: Yes, sir. 
T'he Witness: Yes, that is the man. And 

this young man over here-I don't know his 
name. He calls himself assistant manager, 
I think. 

A Voice: Hogan. 

By Mr. Colgan: 

Q. Mr. Hogan, this man here? A. Yes, sir, Mr. 
Hogan. 

Q. And they both went over in the patrol wagon 
with you? A. Yes, sir; and then we came before 
the desk, after the · officers went out on duty, you 
know, on a new round, and this young lad told 
that I had gone on-

Q. (Interrupting.) Which do you mean by the 
"young lad''? Do you mean Mr. Tuohy? A. Mr. 
Tuohy. Mr. T1uohy told the officer at the desk that 
he told me I couldn't go down the aisle, and when 
he told me I couldn't go down the aisle I turned 
around and hit l1im twice in the stomach. Well, 
they were very friendly over there with all these 
people over there, you know, and I- ,. 

Mr. Wolf (interrupting): I o:bject to that, 
and move that it be stricken out. 

By Mr. Colga ·n: 

Q. Never mind; just tell us what took place. A. 
Well, the officer spoke to me and asked me what 
I had to say. 
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Q. vVl1at officer was that? ' A. T'he officer a:t the 
desk there. 

Q. Do you know who he was? A. I found out 
later that it was Captain Walsh. 

Q. Captain Walsh? · A. Yes, that is wJlat I found 
out later. He told me-he asked me, rather, wl1at 
I had to say, and I told him nothing, and then, of 
course, the captain asked me-

Q. (Interrupting.) What did the captain say to 
you? A. T·he captain said to me~"W ell," he says, 
"now-" he said, "You . fellows go over there and 
spend fifteen or twenty ce11ts and you think you 
own the place." After he said that to me, I said, 
"Well, that is all. I went down the aisle and these 
two lads grabbed hold of me-this T'u.ol1y a11d his 
brother, another T'uohy, and I shook them off and 
w~nt down to my seat, and they got the officer." 

He said, "All right,-one hundred dollars bail, 
tomorrow morning ., Oakland A venue'·'-or some-
tl1ing to that effect. Anyway, he said something 
about a hundred dollars bail. 

Q. How long did you remain in the police sta-
tion? A. Well, I asked for a 'phone, you know, to 
get somebody fo bail me out, and they took n1e 
next door where there was a pay booth. My 
brother came over and :bailed me out with a two 
hundred dollar real estate bail. 

Q·. So you were in the police station for about 
half an hour, or longer? ' A. I should judge-well, 
we left there a little after four. We were there 
about from half an hour to three-quarters of an 
hour. 

Q .. And the next morning you went over to the 
police court, did you? A. Yes. . 

Q. And you were discharged O·ver there in the 
police court, were you? A. Yes, sir. · 
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Q. What business are you in, Mr. Marmorstein ·: 
A. Industrial loans. 

Q. What position do you hold there? A. Man-
ager. 

Q. What other position do you hold in the City? 
A. T'he business is 'L.eo Marmorstein, trading as. 10 

Q·. Do .you belong to any organizations? A. Yes, . sir. 
Q. What organizations? 

Mr. Wolf: I object to that, if the Court 
please. 

T'he Court: What difference does it make 
what organizations he belongs to? 

Mr. Colgan: T1he question of damage to 
his reputation, ~f your Honor please, in be-
ing taken to the police station in a patrol 
wagon. 

The c .ourt: Very well, I will allow it. 
Mr. Wolf: E~xception. 

By Mr. Colga1z: 

Q1
• To what organizations do you belong? A. 

The Benevolent & P1rotective Order of Elks, and 
the Albert L. Q·uinn Post of the American Legion, 
of which I am treasurer. 

Q1
• You are treasurer of the Albert Quinn Post, 

are you? A. Yes, sir, of the American Legion. 
Q1

• Where do you live now?' A. 79 Crescent 
Avenue. 

Q1
• How long have you lived there? A. On :Cres-

cent Avenue, a little over a year, I tl1ink. 
Q. Have you ever been arrested before? A. No, . sir. 
Q'. Have you ever been convicted of any crime? 
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A. No, sir. 40 
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Q. When you were over in the police court, were 
you represented by an attorney? A. Yes, sir. 

Q. Who represented you? A. Mr. Nolan. 
Q·. What is his ·first name?' A. Ezra. 
Q. Did you pay him his fee? A. Yes,/sir. 

10 Q,. How much did you pay him ?1 A. Fifty dol-
lars. 

Q1
• Did you have to pay for the bond? A. No, . sir. 

Q'. How long were you over in the police court? 
How many hours were you there? A. Well, we 
were told to get there the first thing in the morn-. 1ng. 

Q. What time did you get there, and what time 
did you leave?' A. Eight o'clock. 

20 Q·. What time did you leave? ' A. Oh, pretty 

30 

40 

near twelve. 

Mr. Colgan: You may cross examine. 

Cross examination by Mr. Wolf: 

Q·. How long had the performance been going 
on, Mr. Marmorstein, before you left your seat? ' 
A. The exact time I cannot tell you, but I can tell 
you it was the last act on the bill. 

Q. And the show starts at about two o'clock, 
doesn't it? A. Yes, sir. 

Q. And you left your seat, then, around four? 
A. No, sir, before four. 

Q,. How long before 7 A. Well, I don't know the 
length of time of the act. It was one of those spec-
tacular acts, you know, and it had six or seven 

· parts in it. 
Q. That act was a feature act, was it not? ' A. 

Yes; well, it was the last act on the bill. 
Q1

• Do you · know the name of it? ' A. Ned Way-
• 

burn's act. 
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Q. Ned Wayburn's Revue, wasn't it? · A. Yes, . sir. 
Q. That was the feature act of this particular 

performance, wasn't it?' A. Yes. 
Q. And a very important one? · A. ·w ·ell, I don't 

know whether it was important or not. 10 
Q. You don't think it was important? A. It was 

an act. 
Q. It was just the same as any other act to you? 

A. That is it. 
. Q. As you personally felt about this matter, you 
didn't care about this act, did you? A. Certainly. 

Mr. Colgan: I object to that, if your 
Honor please, as im1naterial. 

The Court: I do not see the materiality 
of th .at. Did he remain or not? ' 

B·y Mr. Wolf: 

Q. Well, you left shortly after this act started; 
is that correct? A. Yes, sir. 

Q·. And you went to the men's room?' A. Yes, . sir. 
Q. How long were you gone from your seat? A. 

Well, you mean in the men's room?' 
Q1

• Yes. A. I would judge about five minutes. 
Q·. And when you got back to the aisle again, 

the aisle was open, was it not?' A. The aisle was 
open, sure. 

Q. And there were no people standing in front 
of the aisle blocking: it up in any way, were there? 
A. No, sir. 

Q. And there were a lot of people standing in 
back of the theatre on both sides of that aisle? 
A. T'here were people standing in the back. 

20 
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Q1
• Is that right? A. The whole back was filled. 40 
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Q. A11d there were t1shers standing in the aisle, 
were there not? Did you see them? A. Yes, sir. 

Q. And one of tl1em was Mr. T'uohy? A. Yes, sir. 
Q. Do you know who the other one was? A. 

His brother,-another Mr. Tuohy. / 
10 Q. That is Mr. Austin Tuohy? A. I don't know 
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his first .name. 
Q. Did you atte1npt to go back to your seat when 

you went back there? A. Yes, sir. 
Q. Who was it that spoke to you and said you 

couldn't go down? A. Well, I don't know which 
one it was, but they said, "You can't go down." 

Q. Yes; what d_id you say? A. I asked him why. 
He said, "Manager's orders, until the end of this 
number." 

Q. Did he say "the end of the nt1mber" or "the 
end of the act"? . A. "The end of the number." 

Q'. You are sure about that, are you? A. Yes, 
. . sir. 

Q. What did you say? A. I waited; I didn't say 
anything more. 

Q. Are you sure you waited there? A. Positive. 
Q. How long did you wait? A. Oh, it was a mat-

ter of a couple - maybe about five minutes, at the 
most, or less. · 

Q. Less than five minutes? A. Yes, sir. 
Q,. Then what happened? A. Then the end of 

the number came, and I started to walk ·down the 
aisle. 

Q. Did the usher tell you that it was all right 
for you to go down? A. The usher didn't say any-
thing. 

Q. You just took it upon yourself to walk down, 
did you? A. Yes, sir. 

Q,. · Did anybody stop you? A. After I got past 
the ushers, they grabbed hold of me. 

1-
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Q. ·w110 were "they" ·? A. T'he two Tuohy 
brothers; one from each side, at the back. 

Q. Did they say anything to you? A. · They 
grabbed hold of me. T'he two of them grabbed 
hold, and I jerked away, and I heard them say, 
"You can't go down. I told you that a while ago." 
T'hose two lads were holding on my back. 

Q. Where did they grab you? Did they g,rab 
you or just tap you? A. No, sir; they grabbed 
hold of me. 

Q. Isn't it a fact tl1at they just tapped you to 
attract your attention? A. No, sir. 

Q. They both grabbed hold of you? A. Yes. 
Q. Up to that time there had been no trouble at 

all, had there? A. No, sir. 
Q. E1verything ,vas nice and peaceful; is that 

right? A. Sure. 
Q. A11d when you said, "Let go," it was not quite 

loud, was it'? A. Well, I don't know how loud 
it ,vas at that time, but If elt somebody on my back 
pulling on nie. 

Q. You got excited and grew quite loud, didn't 
you? A. "\V ell, I don't think I· grew loud. 

Q. Did they let go of you? A. I beg your par-
don? 

, 

Q. Did they let go of you? A. Did they let go 
of me? 

Q. Yes. A. I pulled away from them and sat 
down in my seat. 

Q. What did you do in pulling away from them? 
A. I pulled away and walked straight down. 

Q. You walked straight down? · A. Yes, sir. 
Q. Did you say anything to them when you were 

going down? A. No, sir. 
Q. Did they say anything to you? A. No, sir. 
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Q. When they saw you do that, did they attack 
you and grab you all over again? A. No, sir. 

Q. 'They just let you go, did they? A. Yes, sir. 
Q. How long did it take from the time that they 

first grab ·bed hold of you, as you say ,/ to the time 
you started to walk down the aisle? A. Well, I 
suppose it takes about a minute to walk down that 
aisle. 

Q. I mean, from the time you started to go down 
there, how long were you arrested in your motion 
of going to your seat? A. Yes, sir,~that means 
the whole thing? 

Q. Yes. A. Well, it was over as fast as I am 
telling . it to you. 

Q. T'here were several people standing there 
waiting to go down the aisle, when you went down, 
were there not? A. No, sir. 

Q. There were some people standing there, 
weren't there? A. They were standing there when 
I we:q.t up, too. 

Q. They were standing there waiting to go down, 
were they not? A. No, sir. 

Q·. You don't know that they were standing there 
waiting to go down? A. Standing room. 

Q. You don't know that they were standing there 
waiting? A. I go to the theatre quite a few times~ 
and I see there always standing room there. 

Q. Do you know of anyone else there in the back 
who was standing waiting for the act to be over 
so that they could take their seats? A. I saw people 
standing there. What they were waiting for, I 
don't know. 

Q. You didn't know? A. No. 
Q. After you were sitting there, how long was 

it before anybody came to you? A. That was a 
semi-dark number prior to the time I started down 



Leo itarmorstein, cross. 

when the change came, and the house went dark ,. 
I was sitting about eight rows from the back seats. 
Then this young man, Mr. Hogan, came to me, and 

- said-
Q. (Interrupting) Yes; how long after you l1ad 

taken your seat did Mr. Hogan come down and 
speak to you? A. As soon as the lights went on 
full he came down. 

Q. How long did that take? A. Well, I suppose 
two or three minutes at the most . 

Q. At the n1ost. It might have been shorter, 
though? A. I would not be sure. 

Q. What did he say to you? A. He came down 
there and he said, "You think you are a privileged 
character." I told him no. · 

Q. Isn't it a fact that he said to you, "You will 
report at th~ manager's office as soon as the act 
. "? A N . 1s over . . r o, sir. 

Q. Didn't he say _that? A. No, sir; he told me-
he said I supposed that I was a privileged cl1ar-
acter. 

Q. Are you sure that he didn't say something 
about reporting to the · manager's office? A. No, 
. 

Slr. 
Q. You are quite certain about that? A. Ab-

solutely. 
Q. What happened then? A. The rest of the 

acts co11tint1ed, and then, that being the last act, 
the house _ went dark for the picture. T'he moment 
the house went dark-naturally he had told me he 
would see me - and I looked up to see if he was 
coming to see me. When I looked up the officer 
with Mr. rfuohy was there. 

Q. Did you see · Hogan? A .. No. 
Q. Hogan hadn't come down as he promised 
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you l1e would? A. The house was dark and I didn't 
see any Hogan. 

Q. You didn't see Hogan? A. No, sir. 
Q. When you looked around up the aisle you 

didn't see Hogan? _ A. No, sir. / 
Q. \\ 1hen you got back up the aisle you didn't 

see Hogan? A. No, sir. 
Q. When the cop came down the aisle, did he 

take you out or did he ask you to go out? A. He 
asked me. · 

Q. Had he already reached you when he asked 
you? A. Huh? I was in the position of ready for 
anything on account of what he said, you know, 
to me. 

Q. The house was dark? A. Yes, sir. 
Q. And yo11 saw him coming down the aisle? 

A. Yes. 
Q. Is that right? A. Yes, sir. 
Q. Are you sure about that? A. Yes, sir. 
Q. Who as.ke·d you to go o,ut? A. I don't know 

if the young lad there, 'Tuohy, said it, or whether 
the officer said to come out. I got up and took my 
coat and my rubbers-

Q. (Interrupting.) Don't you know whose vo,ice 
it was that you heard? A. No, sir. 

Q. You don't know? A. No, sir, but I could see 
them both. 

Q. Don't you k~now who it was that said that to 
you? A. No, sir. 

Q. Do you mean that yo11 don't know or that yo,u 
don't remember? ... t\.. I don't remember. 

Q. You don't recall who spoke to you? A. No; 
I know I was told to "come on." 

Q. Did you get up? A .. Yes., sir; s.ure. 
Q. Where did you go? A. I walked up the aisle. 

The officer was alongside of me, and I said to him .. 
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"Where am I going?" and he said, "Out." I said, 
"Out where?" And he said, "Outside." 

Q. And tl1ei1 what happened? A. \Ve came to 
the top of the aisle and Mr. Keale was there, and, 
I think-

Q. (Interrupting.) P'ardon me just a moment. 10 
After you walked up the aisle, and after you asked 
him where you were going and he told you, '·'Out-
side," didn't you then and tl1ere raise a rumpus 
and say that you would not go outside? A. No, . s1r. 

Q. Didn't you loudly say that you were going 
to remain where you were because you had paid 
for your seat? A. No, sir. 

Q. When did you say that? A. · I didn't say that 
at all. • 20 · 

Q. Oh, that never tool{ place, did it? A. No, sir. 
Q. When Mr. Keale met you at the head of the 

aisle, did he escort you into his office? A. No, sir. 
Q. What happened then? A. I saw Mr. Keale-

1 knew Mr. Keale by sight, and I said to Mr. Keale, 
"I didn't do anything wrong. I want to remain to 
see the balance of the show - the picture." Mr. 
Ke ale said, "Y 011 are going out." 

Q. Didn't he say, "On the way out, go and get 
your money at the box office"? A. No, sir-no 
mention was made about that at all. 

Q. Are you sure of that? A. Absolutely. 
Q. How long after that was it before you went 

out? A. Well, after we went on up there, we were 
about fo-ur feet away from Mr. Keale, and then 
the officer says, "Co1ne on." l said, "Where are 
we going?" He says, "Outside." I said, "No, I am 
not going out. I don't know what you can do about 
this matter, but if you want to arrest me, I will go 
with you peacefully." With that-

30 
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Q·. (Interrupting.) J11st a minute, please. A. 
Yes. 

Q. W 'hen you were going up the aisle, you said, 
''Where am I going?'" and he said, '·'Outside' '''? A. 
Yes. / 

Q·. W 'hy did you ask him that over and over 
again? A. Because I was not going outside. 

. 

Q. You ref used to go? A. Outside? · Yes, sir. 
Q. And did you tell that to the officer? ' A. Yes, 

sir. 
Q,. Did you use quite a loud tone of voice? 

A. No, sir, I was just talking like-
Q. (Interrupting.) You resisted him, too, didn't 

you? A. Resisted the officer? 
Q. Yes. A. No, sir. 
Q. Didn't you say very loudly that you were 

not going at all? A. No, sir. 
Q. You did actually resist him, though, when he 

- -
said that you were going out and you asked him 
where you were going and you said that you 
wouldn'l go·?' A. T1here are two questions that you 
just asked me there. I didn't finish answering one 
before the other one came. 

Q. All right; I will give you an opportunity to 
answer. A. The first of the questions, if you want 
1ne to answer, I will do my best. 

Q. I want to know whether, when, as you just 
said a moment ago, you spoke to the officer and 
said, "Where are we going?' '' and the officer said, 
"We are going out," you did not resist the officer 
and say, '''No, we are not going outside. I don't 
know what you can do about 'it, ,but I am going 
to remain right here,-"?' A. T1hat is the second 
time I asked him?' 

Q. Yes. _ A. No; the officer said, "C.ome on." 
I said, "Where?'' '' 
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He said, · "Outside." 
I said, "I am not going outside." I said, "I don~t 

know what you can do about it, but if you want 
to arrest n1e, I will go with you peacefully." 

Q. You said, "I will go witl1 you peacefully"? · 
A. \\tTith that the officer left me and went b·ack 10 
to Mr. Keale. 

Q. Up to this ti1ne you had done nothing for 
whicl1 you could be arrested, had you? A. No, . sir. 

Q·. You are ·sure about tl1at, are you? A . . Yes, . sir. 
Q. When you wouldn't go out, the officer then 

·went back to Mr. Keale '! A. Yes, sir. 
Q. After he came bac ·k from talking; with Mr. 

Reale, you went into Mr. I{eale' ·s office, didn't you? 
.A. With the ofl1cer. We were right near Keale 
at tl1at time, .because the officer brought me back 
to Keale and left me standing about by the drink-
ing water, and Mr. l{eale says, "All rig:ht;~bring 
him in here." 

Q. Into the office? A. Yes, sir, into the office. 
Q. Who went into the office with you? A. The 

officer, ,Mr. T·uohy, Mr. Keale, and I think there 
was another g,entleman in there at that time. 

Q. Was Hogan there? A. I don't remember. 
Q. Was T'uohy's brother there? A. No, sir,-

only this Tuohy who is in court now. 
Q. James T 1uohy?· A. Yes, sir. 
Q. As soon as you got into tl1e manager's office, 

what happened then? A. The officer said that he 
wanted to call up, you know, or, rather-or Mr. 
Keale told the officer, '·'All right, take him in,"-
see? 

Q. Mr. Keale said that? A. Yes, sir,--"Take 
l1im in." 
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Q,. Before anything was said by anybody, when 
you got in the offiee, 1Mr. Keale said to the officer, 
"All right; take him in' '''?' A. Yes, sir. 

Q. Are you sure about that? A. Yes, sir. 
Q. If he said that, do you know why it was 

1 O that he asked you to go in the office? ' A. I don't 
know what the officer said to Mr. K.eale when I 
told the officer about not wanting to go out in 
tl1e street. 
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Q. Yes, bt1t you heard Mr. Keale say, "·B1ring 
him in the office"? A. Yes, sir. 

Q. You don't know why, when you got into the 
office, Mr. Keale said, "All right,-take him in"? 
A. No, sir. 

Q~ What happened after you got into the office? 
A. After ,ve got into the office, the officer tele-
phoned-after Mr. Keale said, "T 1ake him in," ht."" 
telephoned for the patrol wag:on. 

Q. How long was it before the patrol wago11 
ca1ne? A. About ten minutes. 

Q. During those ten minutes, did you say any-
thing? A. Yes, sir, I asked to be allowed to 

• re1na1n. 
Q. To remain in the theatre?' A. Yes, sir. 
Q·. And ~e said no? A. T'he officer said, ''Well, 

after we called the wagon-do you want to remain 
after I had tl1e wagon called? ·" and he laughed. 

·Q. T'he officer was quite nice, wasn''t he, at the 
time? A. Oh, yes, we got along all right. 

Q. And you were very nice to him, too, were 
you not? A. s .ure. 

Q. All he wanted to do was to put you out of 
the theatre and you refused to go? A. Yes, sir. 

Q. What did he say about arresting you before? 
A. T 1he second time I asked the officer where ,ve 
were going, and he said, "We are going outsid~." 
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I said, "We are not going outside. I don't know 
what you can do about the matter, but if you want 
to arrest me I will go with you peacefully." 

Q,. You said that to the officer? A. Yes, sir.. 
Q. That if the officer wanted to arrest you, you 

wo11ld go with him peacefully? A. Yes, sir. 10 
Q. Now, to come back to the manager's office, 

Mr. lVIarmorstein, while you were waiting for the 
patrol wagon you said you asked Mr. Keale to let 
you remain in the theatr·e? A. Yes, sir. 

Q. And then the officer interrupted, after he 
~alled up the wagon, an ,d said that you could not 
very well remain? A. Yes, sir. · 

Q. Is that correct? A. Yes, sir. 
Q. And then you went to the police station? A. 

Yes, sir. 
Q. And then young Mr. James Tuohy went along 

\vith you, did he? A. Yes, sir. 
Q. And lVIr. Hogan, too? A. Yes, sir, Hogan. 
Q. When you got to the police station you met 

Captain Walsh? A.· I didn't know who it was at 
that time, but I found out later that it was Captain 
\Valsh. 

Q. You know now th.at it was Captain Walsh? 
A. Yes, sir. 

Q. Then it was that you started in all over again, 
vvasn't it? A. Yes, sir, but the trouble was-

Q. (Interrupting.) And you- A. (Interrupt-
ing.) No,-he asked that question. 

Q·. Who asked? Captain Walsh? A. Yes. 
Q,. What did he ask? A. The officer said to ·Cap-

tain Walsh that tl1is young fellow wanted to make 
a complaint. 

Q. T'hat was correct, was it not? This young 
fellow did want to make a complaint, didn't he? 
Did he ask James T'uohy-young T'uohy, whether 
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that was so? A. He asked him what had hap-
pened. 

Q. Whom did he ask? A. Young Tuohy. 
Q. What did he say? A. He said that he told 

me I couldn't go down the aisle and then I went 
10 down the aisle, and when he told me I couldn't 

the second time, that I turned around and hit him 
twice in the stomach. 

Q. That is what T·uohy told the police captain, 
is it? A. Yes, sir. 

Q. And you were held in a l1undred dollars bail, 
were you not? A. Yes, sir. 

Q. Wasn't there some noise,-some loud talking 
by you in the police station while c .aptain Walsh 
was there? A. No, sir. 

20 Q. And were you not even then resisting arrest"! 

Mr. Colgan: I object to that, if the Court 
please, even conceding that that took place, 
althoug ,h it is denied; that is not material. 

The Court: I will allow it. It is cross 
examination. 

Mr. Wolf: Read the question, Mr. Stenog-
rapher, please. 

(The reporter read the last question.) 

30 A. I did not resist arrest at any time. 

B·y Afr. lVolf: 

Q1
• Didn't ,Captain Walsh have to scold you a 

little bit there in the police station and tell you 
that you were "too fresh"? A. Only to give me an 
illustration; he said, ''When you fellows go over 
and spend fifteen or twenty cents, you think you 
own the place." 

·Q. Didn't he say you were "too fresh," even 
40 there in the police station? A. No, sir. 
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Q. Are you sure about that? A. Certainly. 
(J . . r~ext morning, when you got in the police 

court, you made a countercharge against James 
'fuohy, didn't you? A. Against both Tuohys. 

Q. Against both 1.,'uohys? · A. Yes, sir. 
Q. One of them was James and one was Austin'? 1 0 

A. ·yes, sir. 
Q. And they were both for assault and battery? 

A. Yes, sir. 
Q. B,ut there was only one complaint made 

against you, wasn't there? A. Yes, sir. 
Q. That is to say, by James Tuohy? A. Yes, sir. 
Q·. All tl1e complaints were dismissed, were they 

not? A. Yes, sir. 
Q. You were scolded even by Judge Sullivan, 

were you not? A. No, sir. ,20 

Mr. Colgan: I object to that as incom-
petent, irrelevant and immaterial. 

By Nlr. vVolf: 

Q. Weren't you told by the Judge. that even 
when you go into Court you should have some re-
gard for the other affairs of the ,Court? A. Was 
I told that? 

Q. Yes, by Judge S,ullivan, on the morning that 
all the complaints were discharged?' A. No, sir. 

Mr. Wolf: T'hat is all. 

Re 1dire 1cl exa :mination by Mr. CDlga'n: 

Q. w ·hat did Judge S,ulliv ·an say on that morn-
ing ., Mr. Marmorstein, to James 'T'uohy, who made 

. the complaint against you? A. T'his James T 1uohy 
took the stand and we were ranged before the rail 
there in front of Magistrate S,ullivan, and Mr. 
Tuohy told his story a·bout how he told me that .:10 
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I couldn't go down the aisle, and that then I struck 
him twice in the stomach. And Judge Sullivan said 
to him, "D 'o you mean to tell me that this man, 
without any provocation, just because you told him 
that he couldn't go down the aisle, struck,fou twice 
in the sto ,mach ?'' and Mr. T·uohy answer, "Yes." 

And Judge S.ullivan said, ''T 'hat doesn't sound 
reasonable to me." 

Q. What else did he say? Did he say anything 
else? A. He said, after the other young man, Mr. 
Hogan, took the stand, and after Mr. T 1uohy's 
brother, Austin T'uohy took the stand, Judge Sulli-
van said, "What must have taken place was that 
this man went down and these two young fellows 
grabbed him, and he pulled away from them and 
went down to his seat.'' 

He questioned Mr. Hog:an as to whether I made a 
disturbance after I went do"rn to my seat. T'he 
Judge says, ''\Vhy didn't you leave him there?'" 

Q. What did Mr. Hogan say? A. He asked Mr. 
Hogan that; after Mr. Hogan had come down and 
told me about "a privileged character," he asked 
Mr. Hogan whether I had created any disturbance 
after I was in m.y seat. 

Q. Yes. A. And Mr. Hogan said, "No." So the 
Judge said, "Why didn't you leave him down 
tl1ere ?'" 

Q. Did Mr. Hogan answer the Judge about that? 
A. He didn't say. 

Q. He didn't answer him? A. Or, if he made an 
answer, I don't know what it was. 

Q. T'he Judge then dismissed the charge against 
you, did he? 1 A. Well, up to that time I don't 
think we had made this countercharg:e. 

Q. No,-1 mean the charge against you was dis-:-
missed? A. ;yes, sir. 
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Q. You go into the State Theatre •quite often, 
don't you? A. Yes, sir. 

Q. What days do you usually go in there? A. 
O·n any previous day; but I was in there on the 
Saturday previous to this Monday .. 

Q. Do you l{now of any such rules and regula- 10 
tions as they tried to tell you about this time? A. 
No, sir. 

Q. Did you see any rules and regulations up 
around the State T'heatre? ' A. No, sir. 

Q. For how long a time have you been going . to 
the S,tate T1heatre ?' A. I have been going there ever 
since it was built. 

Q. F 'or how many years? ' A. Well, I think the 
first time I was there there was a party in charge 
by the name of Mr. Hall, and at that time I saw 
him. I can't exactly re.member what years it was. 

Q. Was it a crowded house on this day? A. Yes, 
sir, Monday matinee. 

Q. Do you know whether the people there were 
people waiting to go down to their seats or whether 
it ,vas just standing room? A. w ·ell, I don't know 
·wl1ether they were waiting for a ·seat, but that 
1nany couldn't have been seated. It was standing 
room, for most of them. 

Mr. Colgan: T'hat is all. 

Recross ex 'am:i1zation by Mr. Wolf: 

Q. Just a moment. I un -derstood you to say that 
up to this time that you have ju.st narrated, of the 
conversation with Judge S,ullivan, your two other 
complaints had not yet :been heard? ' A. We had 
not then made any. 

Q. You had not made any com .plaint? A. No. 

20 

It was not until after this trial was under way that 40 
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Mr. Nolan asked us to make a countercharge in 
the police court. 

Q. And you opened it up ag:ai11 by making the 
two complaints? A. We never had it up again. 

Q. You signed those complaints yourseif, didn't 
10 you? A. I signed about half a dozen papers about 

it, I guess. 
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Q. And two of them were complaints? A. Yes, . 

sir. 
Q. And those complaints were also dismissed~ 

were they not? A. Yes, sir . . 

Mr. Wolf : T·ha t is all. 

JAMES TUOHY, called as a witness on behalf of 
the plaintiff, being first duly sworn, testified as 
follows: 

Direct examination by Mr. Colg·an: 

Q. Mr. Tuohy, on F 'ebruary 14th were you em-
ployed by the State Theatre? · A. I was. 

Q. In what capacity? ' A. Usher. 
Q,. What? A. Usher. . 
Q. What were your duties as usher? A. Why, 

I had several duties; escorting people to their 
seats-

Q1. (Interposing.) Yes. A. And keeping order; 
things like that. 

Q,. And keeping . order? A. Yes. 
Q. And what else? · A. vVell, I guess whatever 

were the duties of an usher. 
Q. And you had ·received instructions as to what 

your duties were? · A. I had. 
Q1

• F'rom whom? A. From the manager. 
Q. Who was the manager? · A. Mr. Keale. 
Q. What were those instructions? A. F'or that 

certain day? 
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Q·. Yes. A. Well, they were the sa1ne as usual. 
Q1• T1here were no different instructions on that 

day from any other day? A. No, sir,-only the 
rules of the house, that is all. 

Q. Did you have a copy of any of the rules of 
the house? Or have you a copy of them? · A. I 1 0 
haven't a copy, no, sir. 

Q·. Where did you . get the list of those rules and 
regulations'? Were they oral? A. Mr. Reale in-
f ornied me of them the day I was e1nployed. 

Q:. When were you employed? A. Oh, I cannot 
recall the date. About two years ago, I think it 
was,-the month of January .. 

Q. What were those rules and regulations? · A. 
Well, there were vario·us rules. 
· Q. What were they? 20 

Mr. Wolf: Speak up louder, please, 
James, so that this last juryman here can 
hear you. 

Q·. What were they? A. Well, they were rela-
tive to people leaving their seats during the last 
act; they were not permitted to go back to their 
seats until the act was over. So all the people in 
the theatre,-all the patrons literally consented to 
that- :Jo 

Q. (Interrupting.) \'!hat was that? A. That 
rule has been in effect since I have been employed 
there. 

Q. Is that rule in any way brought to the atten-
tion of people coming into the State Theatre? A. 
Why, no,-they all know it. 

Q·. How were they informed? A. They were in- -
formed once, and I guess they always remem-
bered it. 

40 
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Q·. How were. they informed? A. Oh, if they 
want to go down-

·. Q. (Interrupting.) T'hat is, it was just by rea-
son of their being informed of the breach of one 
of those rules? A. Yes, and they would all con-

10 sent. 

20 

30 

40 

Mr. Colgan: All right,-that is all. 
Mr. Wolf: T'hat is all. 

WIL ,I""'IAM ROB .E,RT 1-IEATH, called as a witness 
on behalf of the plaintiff, being first duly sworn, 
testified as follows: 

D'irect examination by Mr. Colgan: 

Q·. Officer, you made the arrest on February 15th 
in the State Theatre? · A. Yes, that is right. 

Q,. Are you assigned to the State Theatre? A. 
Occasionally. 

Q'. On that day were you in the theatre, or were 
you outside?' A. I was outside. 

Q. At whose request did you make this arrest? 
A. Oh, I didn't make it on anybody's request. I 
just came to the conclusion that I had to bring th.e 
two of them in. 

Q·. To bring what two in? ' A. w ·hy, the com-
plainant and the defendant. 

Q·. Who was · the complainant?' A .. Why, James 
Tuohy. 

Q. T'hen he was the one who made the com-
plaint? · A. Yes, he w·as the one wh .o made the 
complaint at the station. 

Q. And on his complaint you arrested the de- , 
f endant Marmorstein, did you? ' A. That is right. 

Mr. Colgan: That is all. 
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Cross ex ·amination by Mr. Wolf: 

Q1
• How did you come to arrest him? A. Well, 

I was called in there by one of th.e ushers, and I 
walked down-I walked inside and he said that 
there was a person down there who had hit him. 

Q. Had hit him'! A. Had hit him; so-· 
Q. (interrupting.) 1'hat is young James Tuohy? 

A. 'I'hat is. "fuohy. 
Q. Did he tell you how he had been hit? A. 

Well, he did not explain that to me. He said he 
was hit. 'I'hat is about all I know. 

Q. And did he point out the man who had hit 
him? 

Mr. Colgan: I object to that,~whether he 
pointed out the man who had hit him. 

Mr. Wolf: T•his is cross examination, 
your Honor. 

1"'he Court: Yes, this is cross examina-
tion. Go ahead. 

By Mr. Wolf: 

Q·. Did he point out the man who had hit him? 
A. Yes, he did. 

Q. Did · you go down toward him? A. I went 

10 

·down part of the way. 30 
Q. You went down part of the way? A. Yes, 

sir. 
Q1• What happened after you went down part 

of the way? A. Why, the usher pointed him out, 
and then ·he told him to come up. 

Q. Who told Marmorstein to come up? A. T'he 
usher did. 

Q. Did you tell Marmorstein ·to get up out of 
his chair? A. Not that I remember. 

Q. Had you reached the seat when- 40 
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Mr. Colgan: (Interrupting.) I object to 
that as not proper cross examination. I only 
brought out the fact of the arrest. 

The Court: Yes; and of course that opens 
the whole matter. It is all open to mquiry 
now. Proceed. 

By Mr. Wolf: 

Q. Mr. Marmorstein had got up out of his seat 
before you reached there, had he? A. Well, I ,vas 
almost there-that is to say, I was within a few 
seats of the back of his seat-. . 

Q. (Interrupting.) But you had not then spoken 
to him yet, had you, when he got up? A. No, sir. 

Q. When you got there he was out of his chair? 
20 .A .. Yes, sir. 

Q. You did not tell him· to get out of his chair, 
did you? A. No, sir, I did not tell him to get up. 

Q. Then he got up and walked back? A. Yes, . 
Slr. 

Q. Did he say anything to you? A. Why, yes; 
he as·ked what was the matter. 

. Q. He asked you what was the matter? A. Yes, 
sir. 

Q. What did you tell him? A. I told him, "You 
30 are acting in a disorderly way, and you are going 

out." 

40 

Q. You told him that he was acting in a dis-
orderly way and that you and he were going out? 
A. That is right. .. 

Q. What did he say? A. He said that he was not 
going out. 

Q. Did he say it in a loud voice, or in an or-
dinary conversational tone? A. Q,h, just · ordinary 
conversation, going up the aisle. 
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Q. Did you get hold of him in any way? A. I 
did not touch him. 

Q. When you got to the back of the theatre-
A. (Interrupting.) At the back of the theatre-

Q. (Interrupting.) What happened there, Mr. 
Heatl1? A. Why, we got to the back, and he came 10 
to the conclusion that he was not going out, so 
he requested that he be arrested. 

Q. When you say that "he came to the conclu-
sion that he was not going out,'' just give me an 
idea of approximately what took place. A. Well, 
he said he was not going out, so I said, ~'Well, if 
you are not going out, we will go over the situa-
tion," so we got into the manager's office. 

Q. Did you go back to Mr. Keale and talk it over 
with him? A. No, sir. 20 

Q. You did not talk to Keale at all? A. No, sir, 
no words with him. 

Q. When he said that he was not going out, 
while he was in the back of the theatre, was he 

. then using loud words? A. Regular conversation. 
Q. Was he excited at all? A. Well, he appeared 

to be, a Ii ttle. 
Q. He was mad, wasn't he? A. Sure. 
Q. And he did not want to go out? A. S,ure. 
Q. You were there on the complaint of James 

Tuohy, were you not? A. Yes, sir. 
Q. He had called you in and said- A. (Inter-

rupting.) ,C.alled me in and said that he was hit. • 
Q. Did Mr. Keale come up to you while you were 

arguing? A. Not that I can remember . . 
Q. How did you happen to get into Mr. Keale's . 

office? A. That was the nearest telephone, so I 
walked in there and used his telephone. 

Q. That is directly in back of the theatre, is it? 
A. Directly in back of the theatre, yes. 

30 

40 



10 

20 

30 

40 

50 
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Q. Right in the rear of the center aisle? A. Yes, 
that is it. 

Q. Did Mr. l{eale go in there with you'? A. Yes, 
we all went in the office togetl1er. 

Q. Whom do you mean by "all"? A. Well, I 
think there were three or four. 

Q. Was young Tuo ·hy with ~you? A. Young 
Tuohy was with us; yes, I think that is right. 

Q. Did Mr. Keale tell you to arrest Mr. Marmor-
stein? A. Not that I remember. 

Q. If he had, wouldn't you remember it? A. 
Well, I don't take orders from Mr. Keale in regard 
to arresting people. If I came to that conclusion, 
why, I was supposed to do that 1nyself. 

Q. I didn't ask you what you were suppo ,sed to 
do, but what you did do in this partict1lar case. A. 
I fo,und that was the only way out. He wasn't go-
ing out of the theatre, arid I said that was the only 
way to do it. 

Q. Did young Tuohy say anything about having 
him arrested? A. No, sir. 

Q. He didn't say anything about having him ar-
rested there? A. No. 

Q. Why, then, did you send for a patrol wagon? 
A. Well, I couldn't settle the case there myself, and 
that was the only way. I brought the two of them 
over to let them have it out at the station house. 

Q. Did the State Theatre, up to that particular 
• point, have anything to do ,vith this arrest? A. 

Not that I recall. 
Q. At any time after that did the State Theatre 

have anything to do with this particular ·arrest? 
A. No, sir. 
· Q. The only reason why you took him into cus-
tody was because he requested it? A. Because he 
requested it and I was called in there. 
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Q. You were called in there by James T'uohy? 
A. James 'T't1clihy. . 

Q. Was there any conversation in there in the 
n1anager's office while you were calling for the 
patrol wagon, as to who was n1aking the complaint 
against this man Marmorstein? A. I was calling 10 
up. I wasn't paying any attention at that time. 

Q. Did you know who the coinplainant was go-
ing to be'! A. Well, I knew that it was James 
Tuohy, because he was the o,ne who was assaulted. 

Q. No-I say, did you know who the complain-
ant was going to be? A. He clai1ned that he had 
been assaulted. 

Q. l\!lr. Keale said nothing about the arrest, did 
l1e? A. No, sir. 

Q. And when you ,vent down to the police sta- 20 
tion who went along? A. Why, there were Tuohy, 
Hogan and mys.elf. 

Q. And what happened in the police station, 
officer? A. Oh, I just said to the desk lieutenant 
that here was a 1nan who wanted to make a com-
plaint. So that is where I ended; that is where I 

. left the case. 
Q. Was Captain Walsh there at the time? A. 

Yes. 
Q. Did you hear any conversation between the 

defendant and Captain Walsh? A. Yes, sir. · 
Q. What was that? A. I didn't pay much at-

tention to it. I couldn't very well repeat what that 
' was. 

Q. c .aptain Walsh is here, is he not? A. Yes, . sir. 
Q. Can you tell 1ne what Mr. Marmorstein's de-

meano ,r was in the police statio ,n at that time? 
Was he noisy, or boisterous in any way? 

30 
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Mr. Colgan: I object to that as imma-
terial. I thi11k counsel has gone a Ii ttle fur-
ther than he should. 

1"he Court: I will allow it. 
lVIr. Colgan: Exception.. / 

A. Well, I wouldn't say it was a regular conver-
sation.. I guess it was a little out of the ordinary. 

By Mr. Wolf: 

Q. A little louder than tl1e ordinary? A. Oh, 
. yes, sir. 

Q. In what tone was the conversation · in Mr. 
Keale's office in back of the theatre? A. All abo ,ut 
the same .. 

Q. About the same? A. Yes,, sir, sure. 
Q. Mr. Marmorstein ref used to go out u11less he 

was arrested, did he? A. Yes, sir. 
Q. How many times in your recollection did 

Mr. Marmorstein say, "I won't go out unless I am 
arrested"? A. I don't remember. 

Q. Did he say that more than once? A. Oh, yes, 
sure he did. 

Q. Did you appear in court the next morning? 
A. Yes, sir. 

Q. Were you up there at Jqdge Sullivan's desk 
when the case was called? A. No, sir .. 

Q. Did you hear any part of the conversation 
between Judge Sullivan and this defendant? A. 
No, sir. 

Q. You don't know what took place between 
these parties, do you? A. I was not called. 

Q. You were not called? A. No, sir. 
Q. I want to ask you once more if the State 

Theatre had anything to do with M·r. Marmorstein~s 
arrest. A. No, sir. 

Mr. Wolf: That is all. 
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R'edirect examination by Mr. C'olgan: 

Q. O:flicer, you say that you were going to take 
hin1 outside, and he refused to go? ' A. Yes, sir, 
that is correct. 

Q. You would not have taken hin1 ·out without 
some charge being made, would you?' A. Why, 
I would not have gone in there if I had not thought 
that he was acting in a disorderly manner. 

Q. Would you l1ave taken him out on your own 
initiative if no charge had been made? ' A. Well, 
I would have to ask the manager about that. 
' Q. Would you have taken him out? A. No, no. 

Q. When you first were brought into the 
theatre, it was at the call of one of the ushers, 
was it not? . A. One of the ushers, yes, sir. 

Q. Which one? A. Oh, I think it was Austin. 
Q. Austin T'uohy? A. Yes. 
Q. What did he tell you? A. He said, "·My 

brother has been assaulted inside. Won't you come 
in?" Then I walked in. · 

Q. Whom did you see? A. I walked right over 
to the aisle where James Tuohy was stan ·ding. 

Q. Was he standing there when you went in 
there? A. Yes. 

Q. And you talked to James T'uohy? A. Ile said 
that he was sitting down in the seat. 

Q. You talked to him? A. S,ure I talked to hirn. 
Q. Where was James 'f'uohy? A. In the aisle. 
Q. Was he assaulted, in any way that you saw? 

A. I didn't see any assault. 
Q. Did you talk to James Tuohy and ask him 

what had happened? A. l asked him what had 
happened, and he explained it to me. 

Q. w·hat did he explain to you?' A. He said 
that someone came and he ,vas standing in · the 
aisle and he pushed him and brushed by him. 
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Q. Did he point out to you where tl1e man was? 
A. Yes. 

Q. Did he take you rig.ht down to his seat? A. 
Took me right down to his seat. 

Q. What did he say to you? 
to take him out of his seat? 
know of-

Did he ~11 you 
A. Well, I don't 

Q. (Interrupting..) No,-1 am asking what he 
said to you. Did he tell you to take him out of 
the seat? A. No. 

Q1
• Who went down with you? ' A. He went down 

with me,-young Tuohy. 
Q. What did you do? A. I just stood there, and 

Mr. Marmorstein got up and walked back. 
Q. He raised no discussion as to asking you what 

you wanted him for? A. That is right. 
Q. It was not in a loud voice, was it? · A. Well, 

it was not normal. It was not the way you would 
talk in a theatre. 

Q. Was it disturbing anyone in the theatre, that 
you could tell? A. No. 

Q. Was it any louder than the way he talked 
to you here on the stand? A. w ·ell, it was just 
about the same. 

Q. T'hat would be a normal conversation while 
you were coming up the aisle, which any two 
people might have in walking out, then, wasn't 
it? ' A. Well, I don't know. 

Q. You could not tell? A. I couldn't say. 
Q. He came 11p with you? A. Sure he did. 
Q. Up the aisle? A. Yes. 
Q. And when you got up to the head of the 

aisle, was James T'uohy there? A. Young T 1uohy 
was tl1ere. 

Q. Was Mr. Keale there?' A. Not that I remem-
ber. He was over in his office, p~obably . . 
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Q. How far was his ·office away from this aisle 
that you took up? A. Well, I don't know about 
that. 

Q. S-o that when you brought him to the head 
of the stairway, Mr. Marmorstein and the two 
Tuohys- A. (Interrupting.) T·hat is right. 

Q. You stood there tal¼-ing? A. Yes, sir. 
Q. What were yot1 doing? A. W 'alked right 

up by-
Q. (Interrupting.) By whom? ' A. By the end 

of the aisle over to the back of tl1e theatre. 
Q'. What did you do then? A. Why, then they 

stood there for a while and I asked him if he 
would not go outside. 

Q. You asked him that? A. Yes. 
Q. Why did you ask him that? A. w ·hy, I was 

called in there. I thought that l1e was acting in 
a disorderly manner. 

Q. Well, Officer, did you see him act in a dis-
orderly manner? A. Well, I had to take the 
usher's word for that. 

Q. Is that within your province,-when you see 
a person acting in a disorderly manner, to tell them 
to get out of the place? · A. When there is a com-
plaint there. 

Q. Is that your instructions? A. If there is a 
complaint there. 

Q. But you had not received any complaint up 
to this time, had you? A. Only from the ushers, 
-that he had assaulted the usher,-that he had 
assaulted him. T'hat was the only complaint. 

Q. Up to the time that yo-u told him he had 'to 
get out of the theatre, there was no complaint filed 
by the usher, was there?· A. S,ure tl1ere was. 

10 

20 
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Mr. Wolf: I object to that, if _ the Court 40 
please. D·oes he mean a written complaint, 

• 
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or does he mean an oral complaint made to 
the officer? 

T:he Court: He may answer. 
Mr. Wolf: Exception. 
(T 'he reporter read the last quesfion and 

answer.) 

By Mr. c ·olgan: 

Q. There was a complaint? A. Yes. 
Q. Made by whom? A. A complaint made by 

James T·uohy. 
Q. So when you , asked him to get out of the 

theatre, it was be .cause James Tuohy had made a 
complaint? A. He didn't make any for1nal co1n-
plaint. He said that he hit him-that he had hit 

20 him. 

30 

40 

Q. Officer, would you have insisted on putting 
Mamorstein out unless T'uohy had co1n.e with you 
and made the complaint? A. No, sir, I don't think 
so. 

Q. T'hat is what I want to get at. So that it was 
at T

1

uohy's own request- . not his reques ·t, but his 
demand on you to have Marmorstein taken out of 
the house that you insisted o.n having Marmorstein 
go out? A. I insisted upon his g:oing out. 

Q. T'hat is right. Now, you were up at the top of 
the stairs, were you not? A. At the end of the 
aisle. 

Q. T'he aisle,-you were up at the end of tl1e 
aisle at this time that Marmorstein told you that 
he was not going out? A. That he was not going 
out. 

Q. And what did T'uohy say to you then? · A. 
What did he say to me? 

Q. Yes. He did not say anything. 
Q. After he told you that he was not going out, 
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did· you say, ",You will have to go out" or some-
thing? A. I walked over to the office, then. 

Q. · O,ver to what office? A. Over to the mana-
ger's office. 

Q. What did you i\valk over there for? A. To 
get a telephone. 

Q. For what purpose? A. T'o call the wagon. 
Q. Who told you to· call the wagon? · A. I told 

myself. I called up myself. 
Q. Did Mr. Tuohy tell you that he was going to 

make this complaint? A. Well, he said that he 
was not going out, and I saw only one conclusion. 
I had to do something. He said that he ·was not 
going o·ut of the theatre, and I wasn't g:oing to leave 
him there. 

Q. Who told you not to leave him there? A. 
Well, of course, that is the manager's orders. 

Q. What manager? A. T'he manager of the 
State T'heatre. 

Q. Mr. Keale's orders? A. Sure. 
Q. How did you know that was Mr. l{eale's 

orders? A. Well, I pretty near knew-
Q. (Interrupting.) Who told y9u? T'hat is what 

I want to get at. A . . What? 
Q. w ·ho told you? A. Who told me? 
Q. Yes. A. Nobody told me. I took it upon 

myself. If he was not going out, why then, the 
only thing .to do was over to the station. 

Q. Officer, you did not see this assault, did you? 
A. No, '1 did not. 

Q. And you didn't know whether what young 
Tuohy said was true or not, did you? A. I h~ve 
to take their word for grgnted. I am not going to 
work and call him a liar. 

Q. So that you would not have arrested Marmor-
stein unless you had T'uohy to back you up in mak-
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ing this complaint, would you?' A. Well, he had 
to make this complaint. 

Q. What? Yes or no? Would you have ar-
rested Marmorstein unless you had Tuohy to back 
you up in making this complaint? A. No( 

Q. So you rang for the wag:on because T'uol1y 
insisted on making this complai11t. Isn't that so? 
A. T'hat is right,-that is .quite right. 

Q. When you went to the office, was Mr. Keale 
there? A. He was tl1ere. 

Q. Did you ask l1im whether you could use the 
telephone? A. I did. 

Q1
• And he knew what w·as taking place in ref-

erence to Marmorstein, didn't he? 

Mr. Wolf: I object, if the Court please, 
to what Mr. K.eale knew. 

Tl1e Court: What happened in his pres-
ence, he may tell, of course; what did not, 
of course, he cannot. 

By Mr. Colg 'a·n: 

Q1
• Mr. Keale was there when you used the tele-

phone, wasn't he? A. He was, sure. 
Q·. And he overheard you? A .. He overheard 

30 the conversation, I guess, of my calling to the 
lieutenant at the desk. 

Q. Did he hear th,e previous conversation _· be-
tween you and Mr. Marmorstein ?· A. I don't know 
that. 

Q. w ·as he standing near there? A. He was 
standing around there. 

Q·. W as11't Marmorstein brought into the man-
ager's office at that time? A: At what time? ' 

Q. At the- (A. (Interrupting.) Sure, he went 
40 in there at the same tin1e. 
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Q,. Who was there? A. I didn't pay any atten-
tion to that. 

Q1• Mr·. Keale was in there, wasn't he? ' A. 
There were three or four there,-maybe more than 
that. 

Q. Mr. Keale was in there, was he not?' A. I 10 
could not say. 

Q'. When you were telephoning, wasn't Keale 
there in the manager's office? A. He might have 
been there. 

Q. B11t you stated before that he was there. A. 
He might have been. 

Q. You telephoned? A. Yes, I telephoned. 
Q. And you stayed in the manager's office while 

you were waiting for the patrol wagon to come? 
A. Yes, for a while, and then I went outside. 20 

Q1
• Didn't Mr. Marmorstein say to Mr. Keale or 

to Mr. Tuohy that he wanted to see the show? A. 
I didn't pay any attention to what he was saying. 

Q·. You held him by the ar1n, did you not? · A. 
y ·es, sir. 

Q. During all this time that you were . arresting 
h.im, he was not acting in any rowdy f ashio11· there 
in any way, was he? A. w ·ell, I wouldn't say that 
he was, no, sir. 

Q,. He did say that he would go peacefully with 
you, didn't he? A. Yes, sir; after he said-he re-
fused to leave the theatre. I said, "Well, you can 
go over with me, then," and he did go. 

Q. Did lVIr. Marmorstein request to be arrested? 
A. He requested to be arrested. 

Q. Didn't he say that he did not know what you 
could do, but he would not go outside, and if you 
arrested him, he would go peacefully? Did he use 
those terms?' A. That is right; he did. 

30 
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Q. He said that if he could not stay in the 
theatre, he would be arrested?' A. Arrested, yes. 

Q1
• But he would go peacefully? A. Yes, sir. 

Q'. You were in the l)olice court the next morn-
ing? A. Yes, sir. / 

10 ' Q. You were ready to be _ called?' A. Yes, sir. 
Q1

• They did not call you as a witness, did they? 
A. No, sir. 

Q,. Prior to coming down here today, were you 
subpoenaed? A. Yes, sir. 

Q. To whom did you talk about this case? A. 
I didn't have any conversation with anyone. 

Q·. You didn't talk to anybody? A. Other tha11 
some man who I think came. from your office. 

Q·. Oh, when you were subpoenaed? A. Yes, sir. 
20 Q. Did you talk to anybody else? ' A. Not any-

30 

one else, that I remember. 
Q1

• Didn't you tal,k to anybody today? · A, Here? ' 
T·oday? ' 

Q:. Y'es. A. O·h, I might have had some conver- · 
sations. 

Q1• T'o whom were you talking? ' A. Oh, I spoke 
to the Captain; that is all. 

Q. Who else? A. Might have been talking to 
you. · 

Q1• To whom else were you talking?' A. I don't 
know; it might have been T'uohy or it might have 
been Hogan. 

Q·. So you came dow ·n here today and Mr. T'uohy 
and Mr. Hogan didn't know wl1at you were going 
to testify to?' 

Mr. Wolf: I object to that, if your Honor 
please. · 

The C,ourt: I will allow it. 
40 Mr. Wolf: Exception. 

A. I would say that they did not. 
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By klr. Colgan: 

Q. Well, you must have told them. A. Told 
them what? 

Q,. What you were going to testify to. A. I don't 
have anything to 'do with any of those people. 
· Q·. I know ·,that, o ,fficer; but I am just asking you 
whether or not you were talking to them. A. No, 
sir, I didn't have any conversation witl1 anybody. 

Q. Did you ever talk to Mr. Wolf about the case? 
A. Mr. Wolf? 

-Q. Yes. A. No. 
Q. Did you ever talk to him about it? A. No, . sir. 
Q. A11d he didn't know what you were going to 

testify, did he? A. Oh, he might have asl{ed me 
a few questions. 

Q. T'hat is what I am getting / nt. ·,, When did he 
ask you those? A. Well, outside in the ante-room. 

Q. Is that the only time? A. That is the only 
, ' t' 

time, that I recollect. 
_Q. You haven't anything against' this Marmor~ 

stein, have you? A. NC?, sir,' I haven''t got'anything 
against him_ at all. 
· _ Q. All this was d9ne in· a friendly manner, ·wasn't 
it? A. Absolutely. 

Q,. You know of certain rules up there, ··don't 
yo11·? A.· W e·ll, I know- · · .. ,- ,. ',. 

Q. (Interrupting.) C Did r Mr. K'eale ' or 'Mr. T'uohy 
teli you about them? A. Did they tell me ab.out 

1; ' -. ,--. - • what? ,·, · , 
\• I _ '·· ' ', ',·, I f' I') I ' j)• , -, i 

Q·. About those ' rules ·· thaf tliey have up there. 
A. \Vell, I can pretty near judge. 

Q . . I _am as~ _ing you who told yo11 about them. 
A. N·o, they did not. 

1 •• 
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Q. s .o you don't know what rules they have? 
A. No, I don't know. I haven't any idea. 

Mr. ·Colgan: That is all. 

c ·ross examination by Mr. Wolf: / 

Q. When you went down the aisle and Mr. Mar-
morstein saw you coming and got up from his 
chair, was there an act on at the time? A. y ·es; 
well, it was dark. J think it was just turning into 
the picture at the time. 

Q. And it was then that Mr. Marmorstein en-
gaged you in this conversation about not going 
out? A. Going up the aisle. 

Q. Was there anybody there having a conversa-
tion, or was he the only one who was doing any 
talking in the entire theatre? A. Well, that I don't 
know. T'hat I can't say. 

· Q. Did you hear any other voice in there ;but 
his? A. No, sir. 

Q. And you could hear his voice very distinctly, 
could you not? A. Oh, yes. 

Q. And the same thing occurred in back of the 
theatre? A. In back of the theatre, too. 

Q. You · would ;not have arrested Mr. Marmor-
s tein if he · had not asked for it, would . you? A. 
No, sir. -

Q. In fact, you hadn't any idea of putting him 
under arrest at all? A. No, sir. 

Q. Didn't you tell · Mr. T:uohy that if he wanted 
to make a complaint against Mr. Marmorstein that 
he would have to go to the police .station the next 
morning and do so? A. Well, sir, I usually tell 
them -that ·: 

Q. You usually do so. But you did so this time, 
40 didn'l you? Didn't you tell Mr. Tuohy that if he 
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wanted Marmorstein arrested on a charge of as-
sault and battery he could go down to the police 
station the next morning and file his complaint? 
Isn't that rig.ht? A. I think I told him that over 
at the station. 
. Q. Yes; at the station, or in the theatre? A. 10 

Well, I just don't remember now where it was. 
Q. B11t you might l1ave said that to him? _ A. I 

might l1ave said that. , 
Q. And it was only when Mr. Marmorstein in-

sisted upon bejng arrested that you took him in? 
A. T·hat is all. 

Q. And you took him in at that time instead of 
waiting until the next morning? A. T'hat is right. 

Mr. Wolf: T_hat is all. 
' 

Redirect examination by Mr. Colga·n: 

Q. Officer, you stated that you arrested him only 
at l1is request? A. T'hat is · it. 

Q. And _ you mean by that that he requested~ 
A. (Interrupting.) That he requested to be taken 
011t over to the station. 

Q. Is that the reason why you arrested him? - A. 
Why, I arrested him ,vith the other one, too, be-
cause he said that he had assaulted him. I wasn't 
going to arrest him; it was the complainant. 

Q. Because he asked you to arrest him? A. 
Well, only that he requested to be arrested. 

Q. I know; but if Mr. Tuohy had not made the 
complaint or would not make a complaint, would 
vou have arrested M. 1Marmorstein because he re-
quested you to arrest him? A. I think . I would. 

Q. On what charge? A. ·On the charge of being 
,- , 

a disorderly person. 
Q. B-ut you didn't see it? A-. I know I- -didn't, 

- 20 

30 

40 



64· 

William Robert Hea:tlz, recros 1s. 

but why should 1-ie co1ne up and request to be ar-
rested? 

Q. Would you arrest anybody who just came up 
to you on the street and asked to be arrested? A. 
Well I would take them in a11d have tl1eir heads 

10 tested, or something like that. 

20 

30 

Q. Officer, in tl1is case here, lie asked-he re-
quested to be arrested because you insisted upo ,n 
his going outside? A. That is right. 

Q. If you had let him stay inside he would not 
have wanted to be arrested, would he'? A. Sure 
he would. 

Q. Even though you had let him stay inside? A. 
Well, I have nothing to do with that. 

Q. Wait a minute. Didn't he say to you that 
he was not going outside? A. Yes. 

Q. And you said to him, '·'You are going out-
side,'' didn't you? A. I don't reme1nber saying that. 

Q. T'hat is what brought up the question, was11't 
it? A. Oh, sure, I said that he was going out. 

Q. And he said that he was not going out? A. 
He said he wasn't going out. 

Q. Then he said, '''If you want to arrest me-'' 
or words to that effect, "I will go witl1 you peace-
fully." Isn't that what he said? A. He might have 
said that. 
· Q. So it was not because he requested you to 
arrest him. It was because he objected to your 
putting him out of the theatre that he requested 
you to arrest him. Is that not right? A. That might 
have been. · 

Mr. Colgan: All right; that is all. 

Recross examinalion by Mr. Wolf: 

40 . . Q~ "Mr. Heath, i11' the o-ffice of the manager, Mr. 
Keale, didn't you hear Mr. Reale say to Mr. Mar-

" 
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morstein, "Go out quietly and stop up at the box 
office and get your money"-did you hear that? 
A. Well, I wasn't paying so much att~ _ntion to that. 

Q. Did you hear anything like that said in th·e 
office there at all? A. I don't just recollect. 

Q. You do•n't recollect. But wasn't it in that of-
fice that Mr. Keale said to Mr. Marmorstein, "Stop 
at the bo ·x office and get your money back," a11d 
he said, "I want to be arrested"? A. Well, he said 
he wanted to be arrested. I don''t know about his 
money. 

Q. You were not interested in tl1at? A. No. 
Q. All you were interested in was this charge 

being made by Touhy? A. Yes, sir. 
Q. T 1hat was for assault and battery made .· on 

.T·uohy, and not for disorderly conduct? A. No, sir. 
Q. Are yo·u sure about that? A. Yes, sir-ab-

solu tely. 
Q. No disorderly conduct? A. No. 
Q. As a matter of fact, he ,vas not guilty of any 

disorderly conduct, was he? 

l\tlr. Colgan: If the Court please, ·I object 
to that. The record speaks for itself. 

By LYlr. Wolf: 

Q. Your intention was not to arrest l1im for any 
dis.orderly conduct charge, was it? A. No, sir. 

Q. Your first intent was to have him arrested on 
Mr . . Tuohy's complaint? A. That is all. 

Mr. Wolf: T·hat is all. 

Re-redirect exa ·mination by 'Afr. Colgan: 

Q. Did Mr. Keale say anything to Mr. Marmor-
stein about. stopping at the box office? A. I don't 

· know. 
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Q. What was said while this was going on? A. 
I do not recal1. 

Q. Didn't you hear him say anything at all be-
fore they did anything ·? A. All I know is that I 
was in the office there and was directed to tl)e tele-

10 phone. 

20 

30 

-40 

Q. Who directed you? A. Mr. Keale; I suppose 
it was Mr. Keale. 

Q. Just stand up, l\'Ir. l(eale, please. Is that the 
gentleman that directed you in the ofllce to the 
telepl1one? A. That must have been the one. 

Q. Did you tell him that you wanted to use tl1e 
telephone? A. That is the one. 

Q. And he told you to go into the office? A. Yes, 
• 

Sir. 

Q. He directed you into the office? A. Yes, sir. 
Q. He didn't ask you what it was for? A. Well, 

I don't remember. 
Q. You would have remembered, wouldn't you, 

if he had said so1nething about that? A. Sure. 
Q. Then you will say that he did not say any-

thing to you? A. 'That is right. 
Q. You won't say that he didn't say anything, 

however, will you? A. I don't remember him say-
ing anything that I can recollect. 

Mr. C,olgan: · That is all. 
Mr. w ·olf: That is all. 
Mr. Colgan: T·hat is our case, if the C.ourt 

please. 
Mr. Wolf: If your Honor please, I move 

f o,r a non-suit at the present time, on the 
ground that there has been nothing shown 
to establish that the State Theatre had any-
thing to do with this man's arrest. T'he tes-
timony clearly shows an assault and battery . 

• 
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was committed on the person of Ja1nes 
Tuohy,-a personal crime committed against 
him individually. He himself goes down to 
the police court and files this complaint 
against him for assault and battery. No 
crime was committed against the State 10 
Theatre. As is shown conclusively by this 
last witness, the State Theatre had nothing 
whatever to do with this complaint and had 
nothing whatsoever to do with the arrest of 
the plaintiff. 

The Court: It is not a question of con-
sidering the testimony of the witnesses on 
a motion for non-suit. The statement that 
the plaintiff himself has made would justify 
the holding of the S,tate Theatre. I will deny 20 
your motion and allow you an exception. 

Mr. Wolf: E.xception. 

CAP 1TAIN HARRY W. WAL .SH, called as a wit-
ness on behalf of the defendant, being first duly 
sworn, testified as fallows: 

Direct ex ·amin .ation by Mr. Wolf: 

Q. C•aptain, you are the commanding officer of 
the S,eventh Precinct of Jersey City? A. Yes, sir. 30 

Q. Do you recall this date of F·ebruary 14th, 
19;2,7? A. Yes, sir. 

Q. Do you recall the time that this young man 
Marmorstein ,vas brought into the station house? 
A. Yes, sir. 

Q. By Officer Heath? A. Yes, sir. 
Q,. w ·ho preceded yot1 on the witness stand? · A. 

Yes, sir. 
· Q. Will you tell us just what took place in t!J.e 
police station at that time? A. Well, Officer Heath 40 
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brought Mr. Marmorstein in in company with Mr. 
Hogan and Mr. T'uohy to the station house in the 
patrol wagon, and arraigned them in front of the 
desk. I was behind the desk at the time, and 
I inquired from tl1e officer on what co1nplaint he 
had .brought them there, and what the trouble 
was. He informed me that Mr. T'uohy was mak-
ing a complaint of assault and battery against 
Mr. M.armorstein. I asked him who Mr. Tuol1y 
was, and he told me that he was an usher for 
the State T'heatre. Then I inquired from Mr. 
r-fuol1y what the circumstances were that led to 
the assault, and also tl1e extent of the assault, for 
the purpose of ascertaining what it amounted to. 
T11ere was no visible evidence of an assault. And 
during tl1is time, Mr. Marmorstein, who was 
brought in there, supposedly as a prisoner, started 
to roan1 arou11d the station house with his two 
l1ands in his back pockets, and I reprimanded the 
officer for his conduct and told him to arraign 
his prisoner back in front of the desk, which he 
did. After Mr. Tuohy had finished what he had 
to say with reference to the assault and what took 
place in the S,tate T'heatre, I inquired from Mr. 
lVIarmorstein what he had to say, and I was in-
f armed by Mr. Marmorstein that he had paid his 
fare to the State T'heatre,-that he was entitled 
to his seat and entitled to see tl1e show; that he 
was not going to be dictated to b,y ~he usher or 
hy anybody else in there. I then inquired from 
Marmorstein as to where he lived and in what 
b11siness he was engaged,_..what his occupation 
was, and so forth. I was tl1en informed by him 
that he was in the loan business,-had a loan 
office up around Journal S,quare. In face of the 
fact that he was a reputable citizen, and that there 
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were no visible evidences of assault, I told Mr. 
,,_ft1oh~y tl1at he could apply to tl1e F'irst C1riminal 
Court the fallowing mornipg and make a com-
plaint, and obtain a warrant for assault and 
battery. 

Q. ·On the following morning? A. Yes; and Mr. 10 
Marmorstein insisted on being arrested. I accom-
modated - Mr. Mar111orstein .by booking him and 
holding him in one hundred dollars bail. 

Q. If Mr. l\farn1orstein had not insisted on being 
arrested at that time, .would yot1 have booked 
hin1? 

Mr. Colgan: I object to that, if the Court 
please. 

The C.ourt: I will allow it. 
Mr. Colgan: E,xception. 

A. No, sir, I would not. I would have instructed 
the complainant to g:o to the court room of the 
Criminal Court and make a complaint the next 
1norning in the Criminal Court. 

Q. Let me ask you this, now, Mr. Walsl1. Just 
what was Mr. Marmorstein's demeanor in -· the 
police station at that time?' Was it boisterous, or 
just politely conversational? A. I would say it was 
surly. 

Q. S.urly? A. Yes, surly and sarcastic. 
Q. Sarcastic and surly? A. Boisterous, yes. 
Q. Was he acting the part of a gentleman at that 

time? · 
Mr. Colgan: I object to that, if the Court 

please. 
The Court: The objection is sustained. 
Mr. Wolf: I will withdraw it. T]1at is 

all. Take the witness. · 
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Cross ex 'amination by Mr. Colg 1an: 

Q. Captain, I understood you to say that you 
would not have arrested Mr. Marmorstein t1nless 
he l1ad insisted on being arrested. Is that correct? 
A. Yes, sir, that is rig:ht. / 

Q. What did Mr. ·T:uohy say when he came into 
the police station? A. Mr. Tuohy told n1e that 
this man was going down tHe aisle to get a seat 
in the midst of an act, and that he had stopped 
him and told him that he would have to wait until 
the end of the act to go to his seat, and Mr. Mar-
morstein pushed him with both hands in the 
stomach. 

Q. Wasn't he there at the station for the pur-
pose of pressing this complaint of assault and bat-
tery? A. Both of them were brought in there in 
·the police station, and that was the purpose of 
the trip. 

Q. Did Mr. Tuohy say that he didn't wish to press 
the complaint? A. No, sir. He insisted on mal{ing 
a complaint. 

Q. Captain, would you have the right to let Mr. 
Marmorstein g:o, even though Tuohy insisted on 
making a complaint? A. Yes, sir. 

Q. You would have that rig :ht? A. Yes, sir. 
Q. That is, you would have the rig ,ht not to book 

I 

him and hold him in bail, but he would have to 
appear the next morning in the Police Court, 
would he not? A. No, sir. 

Q. Would you have decided the case right there? 
A. When we book a prisoner in our records he 
must abide by the law. He must either furnish 
bail, or, if it is a minor case, be paroled in the 
custody of some reliable person. 

Q. I suppose that you don't quite understand 
me, Officer. You said in this case that you wanted 
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to let Marmorstein go, but he insisted up l1is be-
ing arrested. You don't understand that. A. Well, 
it was because of the fact that he was a business 
man witl1 a residence in Jersey City, and because 
I was satisfied that I would have no trouble in 
getting Marmorstein later if I wanted him. 

Q. T'hat is, if Tuohy still wanted to · press his 
complaint? A. I instructed Tuohy that he could 
go to the Court the following morning. 

Q. Yes. A. And make his complaint in court 
and l1ave a warrant issued for Mr. Marmorstein's 
arrest. T'hat is a courtesy that is granted to all 
reliable citizens of Jersey City. 

Q. Yes; but wasn't the reason why Mr. Marmor-
stein asked to be arrested that he was put to dis-
grace by being brought through the streets in a 
police patrol? A. There was no explanation that 
accompanied his insistence on it. 

Q. He didn't say anything about it? A. No, sir; 
as a matter of fact I think Marmorstein might have 
thought that I was a little sore on him when I 
reprimanded him for walking around the station. 

Q. You investigated him, didn't you? A. I made 
no investigation at all. The case warranted none. 

Q. But you say that you knew he was a repu-
table business man? A. Well, so far as I know, 
yes. 

Q. So far as you knew? A. I . couldn't say that 
tl1rough any investigation I had made, because I 
never conducted one for the purpose of investi-
gating Marmorstein. 

Q. When you held him for a hundred dollars 
bail and you booked him, you instructed 'T'uohy 
there that he would have to go to the police court, 
didn't you? A. I told hin1 . that he would have to 
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go to tl1e police court the following morning to 
make the complaint. 

Q. When T·uohy first came in they beg:an tell-
ing you about the case and Tuohy said that he 
was an usher in tne State T'heatre? A. ~s. 

·10 Q. Did he say anything about this man Marmor-

20 

30 

• 

40 

stein's breaking any rules of the theatre? A. I 
told you what he said, Counsellor. 1-Ie told me 
that he was · assigned to an aisle there where Mar-
n1orstein had come down in the middle of an act, 
. and that he had stopped Marmorstein and told 
him that he could not go to his seat until after the 
completion of the act. He said that Marmorstein 
had stuck his two hands into his stomach and 
shoved him out of the way. 

Mr. Colgan: T'hat is all. 
Mr~ w ·olf: That is all. 

JAME .S TUOHY, recalled: 

D 1ire ·ct examina 1tion by Mr. Wolf ( continu ·ed) : 

Q. James, you have been employed by the State 
T'heatre now for two years or more, have you not? 
A. Yes, sir. 

Mr. Colgan: Suppose you let the witness 
answer the ques.tio ·ns. 

The Court: He has been on the stand be-
fore. We have to finish .this case some time. 

Q. On this day of February '14th, 19'27, do you 
remem -ber this episode that occurred between you 
and Mr. Marmorstein ?' A. I do, sir. 

Q. Just state it, please, Mr. Tuohy, as quickly as 
possible. A. Why, it was "Ned Wayburn's Buds' ·' 
of 19"27,-that was the last act. It was a feature 
act on the :bill. So about twenty-fiv ·e or thirty 
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young fellows can1e up out of their seats, and when 
they returned fro1n the gentlemen's room . they all 
stood in the back of tl1e theatre. I said to them, 
''You will have to wait until this act is over." T'hey 
consented and stood there to vie,v the remainder 
of the act from the back of the tl1eatre when tl1is 10 
young fellow, l\1arn1orstein, ca,me along, and I told 
him the same thing. Rig:l1t away he got noisy and 
boisterous and e1nbarrassed me in front of the 
other fellows, because they readily consented to 
stand there. It didn't hurt them to stand there and 
w·ait u.ntil the act was over. 

Q. When you say tl1at "l1e got noisy and boister-
ous" ,-what did he say? · A. Well, I asked him-
I told him what my orders were, and he said that 
wl1en he w·ent into a theatre he expected a seat 
and he was going to take it. I rem.ember that. 

Q. He said that he ex.pected a seat and was go-
ing to. take it? ' A. Yes, sir. 

Q. What kind of tone did he use? A. About the 
average. ;you could not hear the act on the stage, 
hardly. 

Q. You could not hear the a~t on the stag;e '? A. 
Not from where I was standing. 

Q. And what happened after that? A. Well, 
tl1ey were all standing around, and then in1medi-
ately he brushed past me again and turned aro~nd 
and punched me twice in the stomach, and then 
continued on down to his seat. He said nobody 
could stop him-

Q. (Ir1terrupting.) Did he say that nobody 
could stop him? A. Yes, · sir. And then he con-
tinued on down to his seat. 

Q. What did you do? A. I came back to the 
head of the aisle, because that can easily cause a 

• panic. 
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Q. What? A. I say that could easily cause a . panic. 
Q. He ran down the aisle, did he? A. Well, he 

didn't run down. He walked down very fast, 
though. / 

10 Q. Were there any of the others wl10 turned and 
started to run down?' A. No, sir. 

Q. T'hey all remained there.?' A. Yes, they all 
remained there. T'hey knew the rules of the house. 

Q. You were struck in the stomach, were you? 
A. Yes, sir, twice. 

Q. What did you do after he started down to his 
seat? A. Came back to the head of tl1e aisle. 

Q. How far down the aisle had you gone then? 
A. \Vell, a few rows from the rear. 

20 Q. Did you grab hold of him at all? A. I did 

30 

4.0 

not, no, sir. 
Q. Did you attract his attention in any way 

"rhen he started down the aisle the second tim .e? 
A. No, sir. 

Q. Did you put your hands on his shoulders? A. 
No, sir. 

Q. Did you grab hold of him in any way at all? 
A. No, sir. 

Q. Where were you? A. I was a few feet from 
the top of the aisle. 

f 

Q. How did you get down those few feet from 
the to-p of the aisle? ' A. Well, I walked down,-
see? I walked after him, and he turned around 
and punched me twice in the stomach. 

Q. So, in the few feet that you had walked after 
him, you had not yet got hold of him? ' A. No, sir. 

Q. You then spoke to him and he turned around 
and struck you, did he? A. T 1hat is it. And Mr. 
Hogan, the assistant manager, went down. 

I 

' ' 
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Q. Did you tell Mr. Hogan what l1appened to 
yo :u? A. I told l\!Ir. Hogan what happened to me. 

Q. Mr. Hogan then went down, did he? A. Yes, 
• sir. 

Q. And then what happened after that? A. Tl1e 
act continued. 10 

Q1
• Did you go out and call Officer Heath?' A. 

No, sir; my brother went out. 
Q·. Your brother went out and called him? · A. 

Yes, sir. 
Q. Did you tell Officer I-Ieath when he came in 

what had occurred? · A. I think he spoke to me. 
Q·. What did Officer Heath say? A. He said, 

"Well, the best thing to do is to go down next 
morning and have a warrant sworn out for him.' '' 

Q. What did you say? · A. I wanted to have him 
arrested then. 

Q. You wanted him to be arre~ted then ?1 A. 
Yes, sir, for assault and battery. 

Q. At any time did anybody in the State T'heatre 
ask you to have him arrested? · 

Mr. Colg~n: · I object to that question as 
leading. 

The Court: He is your witness. I think 
it is leading. 

By Mr. Wolf: 

Q. Did anybody tell you? A. No, sir. 
Q. Were you in anybody's office when you had 

him arrested? 

Mr. Colgan: I object to that, if your 
Honor please. 

The Court: I will allow it. 
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By Mr. 1¥ olf: 

Q·. Were you acting under anybody's orders 
when you had him arrested? ' A. No, sir. 

Q·. Did anybody tell you to make out a com-
plaint against Mr. Marmorstein ?' A. No,~ir. 

Q. Why did you, then, have him arrested? A. 
Well, they have a picture- · 

Q. (Interrupting.) Wh .y did you l1ave him ar-
rested? A. Well, of course-

l\1r. Colgan: I object to that, if it please 
the C.ourt. 

T'he Court: Never mind his reason. Let 
him tell what happened. 

A. (Continued.) Because of the assault-that . 
he had hit me. 

Q. Because of the assault, that he had hit you? 
A. Yes, sir. 

Q. In Mr. Keale's office? A. Well, the picture 
started, and I started down the aisle. The officer 
was marching down about five or ten feet behind 
me. We got about five feet from Marmor.stein, 
and he catches sight of the two of us conriing down 
and he turns around then and hollers, "What are 
you coming down for-to have me locked up?'" 

Q. What is that? A. He hollers, "What are you 
going to do,-have me locked up? .,., he hollers; and 
all the women turning around to see what was the 
matter. Tl1en he jumped around and followed me, 
and the officer was ahead. And all the way he 
kept hollering, "I want to be arrested. I want to 
be arrested." 

By Mr. Colgan: 

Q·. Just one second, please. Did you tell the 
officer where this man was seated? A .. Yes, sir . 
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Q,. Did you walk down the aisle for the purpose 
of showing hi111 where he was seated? A. For the 
purpose of showing l1irn where he was seated, but 
it was not necessary, because he jumped up when 
we got to him. 

Q. Did anybody in the State Theatre tell you to 
go down to where he was seated?' A. No, sir. 

Mr. Wolf: I object to that, if your Honor 
please. 

Mr. Colgan: It is for the purpose of 
showing probable cause, if your Honor 
please. 

T'he Court: No; you may show what was 
done. This was for the purpose of antici-
pating a defense that has not been made as 
yet. 

By Mr. Wolf: 

Q·. Did you go into Mr. Keale's office after Mr. · 
Marmorstein came back? ' A. When Marmorstein 
came back? 

Q·. Yes. A. I went in there with Ofli.cer Heath. 
Q'. What was said to yo11 in there? ' A. Well, I 

just can't recall. I know that corr1lng up the aisle 

10 

20 

I told the officer I wanted to press . the point to 30 
have him arreste 'd for assault. Marmorstein just 
kept on saying, "I want to be arrested. I want to 
be arrested." Officer Heath says, "Where is the 
telephone?'" I said, "In the manager's office."· 

Q. You told the officer that the telephone was. in 
Mr. Keale's--in the manager's office? A. Yes, sir. 

Q,. Did you go in there? ' A. We went in. 
Q. Where was Mr. Keale at that time? A. Well, 

that I can't just recall. I know coming out of the 
office lVIr. I{eale was outside. 40 

Q. What happened in Mr. Keale's office? A. 
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Well, I remember Officer Heath and Marmorstein 
and I were in there, and then the officer called 
for the wagon and he all the while kept on in-
sisting about his arrest. 

Q. Yes. A. Well, I told the cop thayI didn't 
10 want to have him arrested for assault, and he got 

pretty noisy in the office. You could hear him 
from outside the office. 

Q. He got noisy in the office, did he? ' A. He got 
noisy in the office. You could hear it outside, so 
we had to take him out in the lob .by. 

Q. You took him out in the lobb .y? A. Yes. 
Q. What happened there? A. He was offered 

his money and he w·ould not take it. 
Q. What is that? A. He was off'ered his half 

20 dollar and he would not take it. 

30 

40 

Q. Who offered it to him? A. He showed l1is 
ticket around and he said, "T 1his is all I want. 1 
don't want the half dollar." 

Q. He said, "·This is all I want. I don't want 
the half dollar?" A. Yes, sir; he showed a yellow 
stu .b and then put it back in his pocket. 

Q. Wl1en you appeared in the Police Court the 
next morning, was there a charge made against 
you and your brother? 1 A. Why, yes, he made a 
coun tercharge. 

Q. And that was dismissed? A. T 1hat was dis-
missed. 

Q. F 'or assault and battery? A. Yes, sir. 

Mr. Wolf: That is all. O·h, just one more 
question while he is here, Mr. Colgan, if you 
please. 

Mr. Colgan: Very well; go right ahead. 
Mr. Wolf: No-that is all. 

I 
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C'ross examination by Mr. Colgan: 

Q. Who told hi1n to get his fifty cents back? 
A. Well, I just can't recall that. 

Q. How did the conversation come around? A. 
Well, I know~I couldn't just recall, b•ut I ·know 
it was somebody. M·aybe it was the manager that 
offered him the fifty cents. 

Q. lVIr. Keale? A. Well, I just can't recall who 
it was. 

Q. Mr. Keale or Mr. Hogan? A. Well, I can't 
just recall. 

Q. w ·hen was it offered to him? Was it offered 
to him in Mr. Keale' ·s office?' A. Well, maybe it 
was .before he went in the office or when he was 
in,-either one. 

Q. Was it Mr. Keale or Mr . Hogan? ' .A. Well, 
if he wanted to be boisterous, he didn't want to 
see the show. 

Q. T'hen Mr. Keale or Mr. Hog ·an knew what he 
was being brought up for, didn't he?' 

Mr. Wolf: I object to that. The witness 
cannot speculate. 

The Court: I will overrule the question. 

By ll1r. Colgan: 

Q. Was Mr. Keale or Mr. Hogan in the office 
the time the officer called for the patrol wagon? 
A. Well, I can't just remember which one was 
there. 

Q. Was one of them in there? ' A. w ·ell, I be-
lieve there was one, but I just can't remem .ber who 
was tl1ere. · 

Q. And you heard the officer testify, ,Mr~ Tuohy? 
A. I did. 

10 
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Q. You heard him testify that it was not such 46 
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a loud conversation that he had coming up tl1e 
aisle? A. I heard him say that was so. 

Q. You say it was loud? A. Well, the officer is 
not used to conversations in a theatre. 

Q. T'hen the offi,cer is mistaken? ' A. W~ll, if he 
10 hears conversations in a theatre-

20 

30 

40 

Q. (Interrupting.) You also heard him testify 
tha_t there wasn't any loud talking: in the office, 
didn't you? A. Well, not that he could hear. T'he 
officer was 'phoning. 
· Q·. You were enforcing the rules of the State 

T'heatre, were yo11 not, when you told him he could 
not go back to his seat? ' Is that right? A. Yes, 

• • sir. 
Q. And after he punched you in the ston1ach, 

did anybody see that? A. Why, they must all have 
seen it, because there were thirty people not te11 
feet away. 

Q. Were you hurt? Were you hurt? A. Well, 
it just doubled me up for the minute. 

Q. Did_ you sit down?' A. Well, I can't recollect 
whether I sat down then or not. 

Q. What did you do tl1en? Did you go back 
up to the end of tl1is- A. (Interrupting ,.) I went 
back up the aisle. 

Q. Did you go back down to Marmorstein' ·s seat? 
A. No, sir. 

Q·. Whom did you tell then? Did you tell your 
brother about it? A. I think I did tell my brother. 

Q. What did you tell him?' A. Well, he saw it, 
anyway, I guess. 

Q. Did he see it? A. Yes, sir. 
Q. He was the one who went down to the seat, 

too? A. No, sir, my brother didn't go near him; 
no, it wasn'l he. It was Hogan. 
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Q. Did you tell Hogan? A. Mr. Hogan saw the 
rumpus. I guess l1e knew it. 

Q. He was the one that went down and said tl1at 
l1e would see him? A. T'hat is right. 

Q. Who was the one that went out after the offi-
cer? Was it you or Ho ,ga11?' A. I can't remen1ber. 10 
I know I didn't go out. 

Q. You say tl1at tl1is loud and boisterous talk em-
. barrassed _you. I-Iow did it embarrass you? A. 
Well, now, I informed all these otl1er fellows to 
vvait until the actvvas over, and they all consented. 
And when this one fellow brushed past, it made 
me look like a fool or sometl1ing. 

Q. ,Yes, you were a little sore, weren't you? ' A. 
Well, I wouldn't say that I was sore, until he had 
hit 1ne. 

Q. It embarrassed you? A. Well, I guess it did. 
Q. You guess it did? A. I guess it did embarrass 

me, yes. If they all ran down the aisle, it would . cause a panic. 
Q. Yes. A. Sure, that is right. 
Q. T'hat rr1ade you pretty sore on ·Marmorstein? 

A. No, I wouldn't say that. 
Q. Why didn't you let him sit in the seat? Why 

did you take him out? A. Because he assaulted 
n1e. 

Q. Why didn't you let him sit in his seat u11til 
the sho,v was over? A. Because I thought that I 
was assaulted then and not after all tl1e show was 
over. 

Q. O:h, you wanted to get him while he was in 
the house? A. That is right. 

Q. Did you know him?' A. No, sir, I did11't know 
l1im until the first time he hit me, and that is when 
the show was on. 

20 

30 
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Q. Where was Mr. Keale all this time? A. Mr. 
Keale? I couldn't tell you. 

Q. Mr. Keale gave you instructions that they 
were not · to go down. Is that right? A. No, sir. 

Q. Who gave you those instructions? / A. Mr. 
10 Keale said they were not to g:o down on the last 

act. 
Q. On the last act? A. T'hat is right. 
Q. Was there a rope up there on the aisle? A. 

,vhy, no, sir, we don't need any. 
Q. You don't need any? A. No; there were 

crowds of people that l1ad come up out of their 
seats. 

Q. Did you l1ave any conversation at all with 
Mr. Keale before the officer called the wagon? A~ 

20 I did not see Mr. Keale. 

Mr. \Volf: What was that last answer? 
(T'he reporter read the last · ans .wer.) 

By Mr. Colgan: 

Q. Wasn't Mr. Keale in the office at the time that 
the officer was telephoning? · A. Well, I wouldn't 
say whether it was l1e or Mr. Hogan who was there. 

Q. Did you have any co·nversation with Mr. 
30 Hogan? A. Well, I know why-when the officer 

came in, I told him what happened. I told the offi.-
cer I wanted him arrested for assault. 

Q. Yes. A. And he said, "Point him out to me." 
He said, "You had better go down in the morning 
and have a warrant sworn out." 

Q. Who said that? A. The officer,-"In the First 
Criminal Court." Well, then, I thought it was best 
to have him arrested while Marmorstein insisted 
upon it. 

Mr. Colgan: I think that is all. 
Mr. Wolf: T'hat is all. 
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Mr. Colgan: Just one ,more question, if 
your Honor please-no-never mind. 

NEWAL,L HOGAN, called as a witness on behalf 
of the defendant, being first duly sworn, testified as 
follows: 10 

. Direct examJnation by Mr. Wolf: 

Q. Mr. Hogan, you are employ 'ed by the State 
T'heatre in January or February of this year, were 
you not? A. Yes, sir. 

Q. In what capacity? A. As assistant to Mr. 
Keale. 

Q. As assistant to Mr. Keale? A. Yes, sir. 
Q. You remember the 14th day of F 'ebruary of 

this year, do you? A. Yes, sir. 20 
Q. Did you see Mr. Marmorstein, the plaintiff' in 

this case, on that day? A. Why, I didn't see him 
until I went down to his seat. 

Q. Just before you . went down to his seat, what 
had · occurred to attract your attention? A. Why, 
I w~s standing there over in the right section 
where there were more young m.en waiting around 
to go down tha11 i11 the center section. T'hen I 
heard all this rump11s. 

Q. What did you hear? ' A. "Leave go; I am go- 30 
ing down to my seat." 

Q. You heard that? A. I heard that. 
Q. Ho,v many seats away were you standing? · 

How many aisles were you over? ' A. Why, about 
half an aisle over. 

Q. You were half an aisle over when you heard 
that? A. Yes, half an aisle over, and I snapped and 
went down the aisle where Mr. Marmorstein was. 

Q. You say you '''snapped." You mean you 
40 
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snapped for tl1is boy to go back into l1is place? · A. 
Yes,- ;that was the signal back to all the ushers, 
just for attention. They saw me and vvent back 
to retai11 their posi tio-ns. 

Q. Did you see James Tuol1y struck in;(ny way? 
10 A. No, sir, I couldn't ,vitness that, because of the 

fact that my vie,v vvas obstructed by so many peo-
ple standing in front of the aisle. 

20 

30 

40 

Q. Were you later informed that he had been 
struck? 

Mr. Colga11: I object to that. 
T'he Court: I overrule the question. 

Q. Did you see Mr. · T·uohy and Mr. Heath go 
down later? A. Mr. T'uohy said, "T 'his fellow l1it 
me." He wanted to see where he was sitting. 

Q. What did you say to him when you went 
down? A. I don't remember the words, but I think 
I said something lik:e this: "You think you are 
privileged to come down. You come back to the 
office." 

He said, "I am paying for this seat, and I am go-
ing to sit here." 

I said, '' . ..t\.fter the act." T'hat is all I said. I said, 
"After tl1e end of the act.'' 

Q. Did he say that to you in a loud tone? A. 
No, I knelt down alongside of his seat. T 1he seat 
was an aisle seat, and I knelt down and said, "You 
think you are privileged. I think you had better 
come back to the office." 

He said, "I am going to sit here"-or something 
like that. 

I said, "Wait u.ntil the end of the act." T 1hen 
I turned around and walked up the aisle, and Mr. -
T·uohy-

Q. (Interrupting.) What did you do then? A. 

I 

I 
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Why, then I had to go over on relief on th _e side 
aisle. T 'uoh .y then instructed his brother-

Q. (Interrupting.) You don't kno,v anything 
about that. ,,Then did you next see Mr. Marmor-... 

stein? A. Why, when he ca1ne back behind tl1e 
cop, up the aisle. IO 

Q. Did you sen~ the cop down there? A. No, sir. 
Q. f)id you have anything to do witl1 sending the -

cop down there? A. No; I was over on the side 
aisle. 

Q. Did you knovv that a cop had been sent down 
there? A. No, not at that time, sir. 

Q. Did they go into Mr. Keale's office tl1en? A. 
I saw them coming up, and Mr. Keale was then on 
the left side of tl1e orchestra, and I, being the 
nearest, walked over 1nidway wl1ere they were con- 20 
versing in back of the ce11ter of the orchestra. 

Q. Who were conversing? A. Tuohy, the cop, 
and Mr. Marmorstein. 

Q. Was there quite loud talking: then? A. Well, 
quite loud. 

Q. What did you hear them say? A. Well, all 
I could hear was, "T 'ake me in. You have got to 
take me in." 

Q. What happened then? ' A. Well, then the cop 
said, "Can I use the 'phone?·" I said, "Absolutely." · 30 

Q. He ask you whether he might use the tele-
phone? A. He asl{ed me whether he co,uld -use 
the 'phone. 

Q. And you sai~, "Absolutely''? ' A. I said sure 
it was ~II right. 

Q. And then the officer did call up for the patrol 
· wagon? A. rf'hen the officer, T 1uohy and Marmor-

stein, went into the office. It was then that Mr. 
Keale came ov·er. 

40 
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Q. Mr. Keale came over at that time? ' A. M'r. 
Keale came over at that time. 

Q. Before the policeman l1ad requested the use 
of the'phone? 

Mr. Colgan: I want to object, if{he Court 
please. 

T1he Court: Of course it is improper. He 
is your witness and you should not lead him. 

By Mr. Wolf: 

Q. Mr. Keale came over. Had Mr. Heath, the 
officer, requested the use of the 'phone before that? 
A. Well, no. Mr. Heath was 'phoning when Mr. 
Keale came over to him. It was then that T'uohy 
told him. 

Q. You went along in the patrol wag:on, did you? 
A. I went along as a witness in T 1uohy' ·s behalf. 

Q. As a witness for T1uohy? A. Yes, sir. 
Q·. Were you performing your duty as an assis-

tant manager when you went al~ng in the patrol 
wagon to the police station?· 

Mr. Colgan: I object to that. 
The Court: T'he question is overruled. 
Mr. Wolf: And your Honor will allow 

me an exception? 
The Court : Yes. 

By Mr. Wolf: 

Q. Did the State Theatre have anything to do 
with your going to the police station? · 

Mr. Colgan: I make the same objection. 
T'he Court: The question is overruled. 
Mr. Wolf: Exception. 

40 Q. What was your idea in going to the police 
station? 
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Mr. Colgan: I object. 
·T11e Court: He has already said that he 

went along as a witness for Touhy. Why 
don't you let it stop at that? 

Mr. Wolf : All right; that is all. 

Cross ex'amin ,atiorz by Mr. Colg 1an: 

Q. Why did you g:o as a witness for Tuohy? You 
did not see l1in1 struck, did you? A. No, sir, but 
I went as a witness for Tuohy. 

Q. You couldn't testify to anything, could you? 
A. I could only testify to the disorderly conduct. 

Q. What disorderly conduct? A. T'he loud talk-
ing ·. 

Q. Did you see any disorderly conduct in addi-

10 

tion to that? A. Well, I went as a witness. 20 
Q. Of tl1e assault and battery? A. I told them 

afterwards that I didn't- . no, sir, I did not see it 
at all. 

Q. When you got to the police station, did you 
tell tl1e captain anything :? A. T'here was a roll 
call of the officers coming in. We had to go to the 
side door because the roll call was on. We 
waited-
- Q. _ (Interrupting.) What did you mean when 
you ,vent down and said to Marmorstein, "You are 

_ not privileged, and I will see you after the act"? 
A~ I didn't ,repeat all that statem~nt. . I just got 
as far as saying ;, "You .are not privileged,"-and 
"I would like to see you after the act." · 

Q. What did you mean by that? A. I meant .by 
that that he might not be acquainted with the rules, 
and it might be advisable for him to see the .man-
ager and get the matter settled. 

Q. Did you ex .plain the rules to him? A. I didn't 
explain then, because the act was continuing, and 

. ' 

ao 

40 
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it wo11ld be more advisable for him just to come 
11p to the end of the aisle and have a tall{ there, 
which has been done in many cases. 

Q. Well, then you went into Mr. Keale's office, 
and it was explained to Mr. Keale why/ you went 

1 o in to his office, was it? A. I didn't explain that. 
Q. Were you there? A. I was there. 
Q. At what stag,e of the proceedings? Was the 

cop 'phoning tl1ere at that time? A. The cop was 
'pl1oning. 

Q. The cop was 'phoning for tl1e police wagon? 
A. Yes. 

Q. Did Mr. Keale now that he was going to be 
arrested and taken down to the police station? A. 
Mr. Ke ale didn't know that until after he had 

20 called for the wagon. 
Q. Yes. After he had called for the police patrol 

wagon, Mr. Keale knew- A. (Interrupting.) Mr. 
Keale knew that Mr. T·uohy was going to book hiin 
on a charge of assault. 

Q. You went down there originally for the pur-
pose of being a witness to the disorderly conduct, 
didn't you? A. No, I didn't, no, sir. I went down 
there for the purpose of being a witness for T'uohy. 
I figured I was the nearest one there, overlooking 

30 his brother. T 1hat is all. 

40 

Q. Wasn't Mr. Keale present? Did Mr. Keale-
did Mr. Marmorstein, rather, talk with Mr. Keale? 
Didn't he talk to him and say that he wanted to 
see the show? A. When he was going out in the 
lo:pby. 

Q. W 'hat did Keale say to him? A. That he 
would refund his money. He said, "No, I don't 
want my money. I have got my ticket; that is 
all." 
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Q. Wl1at did Mr. Marmorstein say to Mr. Keale? 
A. That is what he repeated. 

Q. What did Mr. M,armorstein say to Mr. Keale? 
A. l-Ie said, ''I don't want my money back. I have 
my ticket---my stub; that is all." 

Q. Didn't he say that he wanted to see the show? 
A. I don't recollect. 

Q. And Mr. Keale said that he . would refund his 
money? A. Refund his money. 

Q. s·o that you knew Tuohy was making a 
charge of assault and battery, didn't you? ' A. Yes, 
sir,' I did. 

Q. And you were in the police court the next 
day, were you not? A. I was, yes, sir. 

Q. And you testified as- A. (Interrupting.) As 
a witness for Mr. T'uohy. 

Q. As to the assault and battery? A. As to the 
assault ·and battery. 

Q. And you testified that you saw the assault 
and battery?' A. I did not, sir, because my testi-
111ony was thrown out. 

Q1• Your testimony was thrown out?' A. Yes, sir. 
Q. Now, the primary reason why this man was 

arrested was because he broke these rules, wasn't 
·t? l • 

Mr~ Wolf: I object to that, if the Court 
please. The facts speak for themselves. 

The C,ourt: T'he question is overruled. 
Mr. Colga11: I think that is all, Mr. Hogan. 

By Mr ,. Wolf: • 

Q. One question more, Mr. Hogan: while you 
,vere in Mr. Keale's office, was anything said by 
1\iarmorstein about requesting to be arrested? 
,.fl1at is, in Mr. Keale''s office? ' 

Mr. Colgan: Now, I-all right-go ahead. 

10 
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A. I don't recollect that. 

Mr. Wolf: That is all. 

By Mr. Colg'an: 

Q. You would recollect it if he had said it, 
wouldn't you? · A. I wouldn't say yes to that, no, 

. sir. 
Q,. T'hen you don't know whether Mr. Keale re-

quested the arrest, do you?' A. Mr. Keale didn't 
request the arrest, because he was talking to 
Tuohy. 

Q. Well, he had Mr. Tuohy do it, didn't he? A. 
I beg your pardon? ' 

Q. He had Mr. Tuohy make it, didn't he? Mr .. 
Keale ?· A. No one had T1uohy make it. T·uohy · 
had it in his mind to make it before he came into 
the office. 

Mr. Colgan: That is all. 
Mr. Wolf: That is all. 

JOHN G. KEALE, called as a witness on behalf 
of the defendant, being first duly sworn, testi 1fi.ed 
as follows: . 

Direct examination by Mr. Wolf: 

Q. Mr~ Keale, you are the manager of the State 
Theatres Corporation in Jersey :City? ' A. I am. 

Q .. Is the S,tate T'heatre on the Boulevard, Jer-
sey City? A. Yes. 

Q. At Journal Square? A. Yes. 
Q,. Do you recall the events that occurred inside 

the theatre with Mr. Marmorstein on F 'ebruary 
14th? A. Only so far as I saw. 

Q,. Wh .at first attracted your attention to this 
episode? A. Well, there seemed to be a little com-
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motion on the aisle. I usually watch my show. I 
saw a little commotion there and I saw them come 
into the office . . Naturally we are interested, be-
cause we can't afford to have a commotion. It is . 
likely to start a panic. I saw them going over to 
the oflice and going i11side. The officer started to 10 
'phone. Naturally I inquired from Tuohy what 
had happened. 

Q. After the officer had started to 'phone, did 
you have a conversation with anyone in that 
group? A. w ·hy, no. T'he officer seemed to have l1is 
mind made up as to what he was going to do. I 
didn't have any interest in what the officer was 
doing. I was simply there to protect the S,tate 
T'heatre and to protect my patrons. 

Q. Did you ask Tuohy, then? A. I asked Tuohy 20 
what the trouble was. 

Q,. Was Marmorstein there then? ' A. Yes. 
Q. What did Tuohy say to you? A. Ile told me he 

had been hit out on the aisle. I asked him why, and 
he told me that a lot of these boys had come up 
during the act. You see, if the boys don't like an 
act, they get up and walk . towards the rear, dis-
turbing everybody. That is what happened dur-
ing this act. So, in order to protect the patrons-
see-and not have them annoyed, I ask the boys 
to please be courteous, and ninety per cent. of 
them will, b·ut once in a while we will get some-
body wl10 is a little bit over-bearing or very 
anxious, and they will force their way down. 
Naturally, I was a little concerned about the boy's 
being hit, but it w·as a matter between Tuohy and 
the other man; nothing that the State T'heatre had 
a11ything to do ,vith. 

Q. Did you know at that time that Marmorstein 

# 
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had anything to do with it?' A. I didn't know any-
thing about it until h~ came into the ofiice. 

Q·. Until he came into the office? A. Yes. 
Q. What took place in the oilice, Mr. Keale? A. 

Well, Marmorstein was very boisterous and nasty. 
1 O Q. What did he say? A. Well, he was talking-

saying that he had paid for his seat and was going 
to l1ave it and l1e was going to do what he liked, 
and all that sort of thing. I tried to reason with 
him, because, naturally, we don't want to lose 
patrons, and I told l1im that,-I said, "If you ·don't 
want to be quiet, I will give you your n1oney back. 
If you behave yourself, you can stay in the theatre 
and see the show, but if you don't behave your-
self,-" -_ there was so much noise there, and the 

20 office door was closed,-so I told him that he 
would simply have to take his money back and go 
out quietly. 

Q. What did he say to that? A. He said he 
didn't want to take his money back; he seemed 
anxious to be locked up. 

· Q. Did he say anything about that? A. Yes, he 
said, "I want to be locked up." 

. . 

Q. What did tl1e officer say about that? A. Why, 
he said that he would be glad to accommodate 

30 him. 

40 

Q. He did? A. Yes, he did. 
Q. Did you have anything to do with the charge 

that was made against M.armorstein? 

Mr. Colgan: I object to that, if the Court 
please. I think counsel is putting the an-
swers in the witness's mouth. 

The Court: I will allow it. I think it is 
proper. 

Mr. Colgan : Exception. 
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By Mr. Wolf: 

Q. Did you have anything to do with tl1e charge 
tl1at was made against Marmorstein? A. Why, no, 
I had absolutely nothing: whatsoever to do with 
that. It seemed that tl1e boys had made up their 
ininds as to what they were going to do. Nobody 
had any authority to make such cl1arges on be-
half of the State Theatre. 

I 

Q. You are the only one that had? A. Abso-
lutely. 

Q. You didn't make any charge, did you? A. 
No, sir. 

Q. There wasn't any assault and battery com-
mitted on you, was there? A. I didn't see any-
thing. 

Q. Did Tuohy say that he insisted on making 
a charge at that time? 

Mr. Colgan: I object. 
Mr. Wolf: Oh, I withdraw that. T'hat is 

all. 

Cross e:viamin-ation by Mr. C'olg 1an: . 

Q. Mr. Keale, you told Mr. T1uohy to make such 
a charge, didn't ·· you? A. Why, no. 

10 

20 

Q. Did you tell him to make a charge, in the ~IO 
ofllce? A. Why, no. 

Q. Did you tell him that if he didn't keep ,quiet-
that he would have to be quiet or go out? A. Well, 
I told him that while he remained in the theatre 
he would have to be quiet, because we have to 
protect our patrons. 

Q. Or he would have to go outside? A. Well, 
naturally he would. 

Q. T'hat is what the officer meant when he said, 
"You will go outside," wasn't it? 40 
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Mr. Wolf: I object to what the officer 
meant. 

The Court: I overrule the question. 

By Mr. Col 1g1an: / 
1 o Q. You were in the office-your office, with the 

officer and Marmorstein, before the officer started 
telephoning, weren't you? A. As I said before,-

Q. (Interrupting.) Just answer that yes or no •. 
A. Just as I said before. 

Q. Were you in your office or were you not? 
Were you in your office? A. I was in my office, 
watching the show. I was in my own private office . . 

Q. Were the officer and Marmorstein in there at 
that time? A. No, I was watching: the show, and 

20 in my own private office. 
Q·. T'hat is, you were in the office into which they 

were broug:ht, were you not? A. Yes. 
Q. You were? A. I was in my office when they 

were brought in. 
Q. What was the first conversation you had with 

the officer? A. Why, I waited until he got through 
with tl1e 'phoning. 

Q. I know; but you were in there when he came 
tl1ere, were you not? A. Yes. · 

30 Q. What did he say to you? A. Why, he walked 
over to use the telephone. 

Q. · He didn't say a word to you? A. It looked 
like a private fig:ht, to my notion. 

Q. Without a word to yo•u, he went over to the 
private telephone and used it. Is that right? A. · 
Yes, sir. 

Q. Yes or no. A. Yes. 
Q. You knew nothing about what had taken 

place then, did you? A. I had had no opportunity 
40 to investigate, no, sir. 

r 
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. Q. You were in the office, and you saw the 
officer come in with Marmorstein? A. Yes, sir. 

Q. Was Tuohy in there? A. Tuohy came in 
there. 

Q. And Hogan? A. The party came in, you 
know. 

Q. Hogan came in too, didn't he? A. Yes, the 
whole party was there. 

Q. Marmorstein was quite boisterous about com-
ing in there, wasn't he? · A. Yes. 

Q. Making a lot of noise and saying he wanted 
to be arrested? A. Well, he wasn''t saying that 
at first. He was n1.aking a lot of noise, though. 

Q. He was making a lot of noise, and the officer 
walked over to the telephone and called up the 
police station?' A. Yes. 

Q. You stood there all tl1e while ?1 A. No, I 
didn't stand tl1ere all the while. I went over to 
the telephone. I went over and asked my boy 
what the trouble was. 

Q. Wl1om did you ask? A. I asked T 1uohy. 
Q. What did you say? A. T'he boys told me 

that he had been hit. 
Q. W]1at did he say? A. T1hat he was struck 

twice. 
Q. What happened then? A. Why, then he told 

1ne that Hogan had gone down and talked to the 
boy. I asked him what else had happened and 
who got the officer. He said that his brother had 
gotten out, I believe, and called an officer and 
taken him out of the audience. I wanted to know 
wl1y-

Q. (Interrupting .. ) You say you talked to 
T·uohy? A. Yes, to James Tuohy; and he was 
crying-

Q. (Interrupting.) Yes. A. And he told me that 

. 10 
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the boy had created a disturbance, and that when 
B1uddy · went down and talked to him-that is, 
I-Iogan-he got nasty there, then, and he got the 
officer to .bring, him back to my o·ffice so that he 
could straighten the matter out. That js our usual 

10 habit when we get any disorderly people. I 
usually direct them to bring: the person back to 
1ny office. Their intention apparently~their minds 
seemed to be made up to go to the police station. 
T'hat is all I know. 

20 

30 

40 

Q. Why didn't they bring them in the ofllce, if 
that is what they usually do? A. Well, the officer•s 
· intention, I think, was to telephone for the patrol 
wagon. 

Q. Did you have a conversation with Marmor-
stein then? A. When Marmorstein was a little 
lo11d and boisterous, I asked him to be quiet. 

Q. What did you say to him? ' A. He was arguing 
very loudly that he hadn't hit him. I told him 
tl1at there were people out there who wanted to 
be entertained and I didn't want any disturbance. 
But he would not be quiet. I kept T 1uohy quiet 
all right, so I told him that if he didn't want to 
keep quiet he would get his money back, but if 
he ,vanted to be a gentlem~11, he could stay in 
the theatre. 

Q. Tuohy would agree to · that, wouldn't he? A. 
Well, the officer had called the wagon, then, and 
Tuohy had been piqued at being struck, you 
know. Of course, I didn't know-that is what was 
in their minds. I didn't know about that. 

Q. You had a right over Tuohy to prevent his 
having this man taken up, didn't you? He was 
under your jurisdiction, wasn't he ?1 A. w ·hy, if 
somebody hits one of my employees and they want 

I • 
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to have him arrested, it is not within my province 
to interfere. I am there simply to maintain order. 

Q. Did you see him hit? A. No, I was in my 
office. I knew nothing about it. 

Q. You heard Marmorstein deny that he hit him, 
did you not?' A. Yes, I did. 

Q. You l1eard Marmorstein say that he didn't hit 
him? A. Oh, I heard that before. 

Q. Well, did you hear it? A. Well, you said 
''you heard." You are trying: to tell me what was 
said. 

Q. No,-I am asking you whether you heard 
Marmorstein deny that . he hit him. Did you hear 
it? A. No, I didn't hear it. 

Qe Didn't you testify before that Marmorstein 
asked you to be permitted to stay in the theatre? 
A. No, I didn't testify that. 1·. said that I told 
Marmorstein, as long as he was quiet and abided 
by the rules of the theatre, he could stay in the 
tl1eatre. But I asked him to keep quiet, as he was 
disturbing everybody. Apparently he did not feel 
like doing that, and I told him that he could have 
l1is money .back. But the officer and T'uohy-it 
seemed the wagon was on the way and I assumed 
they were arresting the man. So when they . were 
taking hfm out, I knew he was trying to prepare 
a case and I said, "Here is your money." 

Q. You knew that he was going to sue the State 
Tl1eatre? A. He wanted to get some "easy money.'' 

Q. And you wanted- A. (Interrupting.) I 
wanted to keep right out of it. w ·e had nothing 
to do with the assault. We were simply operating 
the theatre. I had notl1ing to do with that. 

Q. You were in the P 1olice C1ourt, too, were you 
not? A. Me? 
. Q. Yes. A. Yes, I was in the P'olice Court. 
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Q. You had nothing to do with it, did you? · . It 
was just a personal fight between one of your 
employees and this man, wasn't it? A. Yes, that 
is all. 

Q. Why did you go into the police court, tl1en ?' 
10 A. Well, I have to have some recreation. 

Q. You wanted to hear the testimony of the 
cases in court? A. Yes, I enjoy those things. 

Q. You weren't interested in this case, were you? 
A. Not very much. 

Q. Who represented T'uohy in the police court? 
A. I don't really know. 

Q. Mr. Flaherty did, didn't he? A. It might have 
been. 

Q. And Mr. Flaherty represents the State T'he-
· 20 ·atre, doesn't he? A. Absolutely not. Mr. Wolf 

represents the State Theatre. 
Q. Didn't Mr. Flaherty represent the State T'he-

atre b,efore Mr. Wolf did? A. He never did, to my 
knowledge. 

Q. He never did? ' A. No. 
Q. Mr. Bogan was there in the police court, too, 

was he not? A. Yes. 
Q. You were back in the rear? · A. · I was in the 

rear of the court, yes, sir. 
30 · Q. Why did you go to the police court, Mr. 

40 

Keale? A. I just went there to find out what would 
happen. 

Q. You did not have to go, did you? ' A. No. 
Q. You were not under subpoena, were you? A. 

No. 

• 

Q. You didn't testify, did you? A. No, sir. 
Q. Hogan testified? A. Yes. 
Q·. Both T·uohys testified, did they not? A. Yes, 

sir. 
Q. And Judge Sullivan discharged Marmorstein. 
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You heard tl1e Ju .dge's decision on that, didn't you? 
.A. I heard his decision very clearly. 

Q. And you heard him say to Mr. T'uohy the im-
possibility of being struck in the aisle, didn't you? 

Q. He said ·quite a few things. Do you want me 
to tell you what he said? · 

Q. No. I am asking you the question; did you 
hear him say that he doubted the probability of 
Tuohy's being struck in the aisle? ' A. Why, he s,aid 
that he didn't really believe that an assault had 
been committed. 

Q. w ·hen you told him that if he didn't behave 
himself he could get his money back, that was the 
only off er you made to return the money,-to get 
him his fifty cents back, wasn't it? A. Why, I ex-
plained wl1ile he was talking in there that if he 
didn't keep quiet he could go . out. I asked him 
to be ,quiet. 

Q. A,nd that is the only time you offered it, isn't 
it? A. Well, I may have offered it to him twice. 

Q. Do you recollect whether you did or not? A. 
I wouldn't say for sure. I know I off'ered him his 

-money. 
Q. Did you off er him his m.oney while he was be-

ing taken out by the police officer? A. I told him 
he could have his money back. 

Q. And it was then he was being taken out? A. 
While he was on the way out he could stop at the 
box office and get his money. 

Q. While he was in the custody of the p-olice 
officer? A. I knew nothing a:bout that. 

Q. You knew nothing about what? ;you knew 
that he was being taken out in the custody of a 
policeman, to the police station, didn't you?' A. 
Well, the probabilities were . that he wase 
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John G. Kea'le, cross. 

Q. You testified before that Mr. T'uohy seemed 
to be bent on having him arrested. A. Yes. 

Q. So when the oft1cer took him out, you . knew 
that he was going to be arrested, didn't you?' A. 
The probabilities "'ere that he was. / 

Q. And · you told him to stop at the box office 
and get his fifty cents b•ack ?· A. O·n tl1e way out, 
yes .. 

Q. Why did you tell him to get his money back? 
The State T'heatre was in no way responsible for 
his being arrested, was it? · A. T'he only thing is 
we don't want people's money when they don't en-
joy themselves there. 

Q. But the State 'f ·heatre was not responsible for 
his getting arrested, was it? A. But · if he got his 
money back.· You kno,v, vve like to keep the good 
will of everybody, and-

Q. (Interrupting ,.) T'his was a rule just put in 
force on that day,, " 7asn't it? A. Oh, no. 

Q. Was that a standing rule of the State Tl1eatre? 
A. T 1here is a standing rule in the State T'heatre 
{hat after the second act the usl1ers are not to take 
people dovvn to their seats unless-between the 
acts, unless the act is over. If the patrons leave 
their seats during the performance, the ushers are 
instructed to ask them to please wait until the act 
is over so as not to disturb people. 

Q. T'hat is, after the second act? A. T·hen, when 
we get many people in the th ·eatre, we stop them 
there until after the first act is over. When they 
leave their seats for an)r reason whatever, we ask . 
them to please stay there so as hot to disturb every-
one. 

Q. That is not a regular rule? A. It obtains dur-
ing any act after they are seated. 
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·Q. But there is no rt1le - A. It is just an act 
of courtesy; that is all. . 

Q. You haven't any cards on the wall or any-
where with those rules on them, have you? A. It 
is not 11ecessary. Most of the people usually do it. 
We l1ave nice people up there. 10 

Q. "T'he only occasions on which you call their 
• 

attention to those rules is whenever they break 
them; but you don't get them arrested right away, 
do you? A. Oh, we don't arrest peo -ple up there. 

Q. No. A. We entertain them. 
Q. T 1his was an exceptional case, then? · A. It ap-

parently was an exceptional case. 

Mr. Colgan: That is all. 
Mr. Wolf: That is all. That is our case . . 

L,EO MAR.MORS :T'EIN, the plaintiff, recalled as a 
witness in rebuttal, testified as follows: 

Direct ex,amination by Mr. Colg1an: 

Q. Mr. Marmorstein, you heard Mr. Reale say 
tl1at he l1ad nothing at all to do with your arrest; 
is that so? A. He told Tuohy to make a charg :e 
wl1en we were in the inner office. He told the 
oflicer to take me out. 

Q. That is, Mr. Keale, the man who was just on 
the stand here? A. Yes, sir. 

Q·. Did he say anything to you about your having 
to behave yourself or you could get your money 
back? A. No mention was made about money at 
all. No offer was ever made about money. The 
main idea was to put me out in the street. T'hat 
was the main idea. 

Q. Did you assault this T 1uohy boy? A. No, sir. 
If there was any assault committed it was an as-
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Leo Marmorstein, direct. 

sult upon me, by those two brothers grabbing me 
as I walked down that aisle. 

Q. The policeman testified, Mr. Marmorstein, 
that you asked him to arrest you several times. 
Did you do that? A. No, sir. What I~aid to the 

10 policeman is, where we were going, and - he said 
outside, and I told him-I said, "I don't know what 
else you can do in this matter, but if you are 
going to arrest me I will go with you peacefully." 
That is all I told the policeman. Then he left me 
and went and spoke to Mr. Keale. 

Q. When you were at the police station C,aptain 
Walsh testified that he told you that you could 
go home, or something like that. B.ut you insisted 
on being arrested? A. No, sir, absolutely not. 

20 Q. Did you insist upon being arrested? A. No, 
• sir. 

Q. There was testimony to the effect that you 
were showing your ticket and saying that · you 
didn't want to be arrested? A. No, sir, they didn't 
see that ticket at all. 'T'hat ticket was put in my 
pocket-and when you go, in the door, show it 
there-and put back in my pocket. 

Q. Mr. Marmorstein, will you tell me when it 
was after you were brought up from your seat 

30 that you saw Mr. Keale? A. In back of the aisle. 
Q. Did he speak to you, or did you speak to hin1? 

A. I spoke to him. 
Q. What did you say? A. I spoke to him and 

I said, "Mr. Keale, I haven't been doing anything. 
I wasn't doing anything, and I want to see the 
rest of the show.'' 

Q. What did he say to you? A. He said, "You 
are going out." 
. Q. Then you went into the office? A. No, I 

40 walked a couple of feet with the o,fficer towards 
going out. 
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· The Court: Yes. Never mind that. We 
have gone all over that. 

Mr. Colgan: That is alL 

Cross examination by Mr. Wolf: 

Q. Will you please describe now exactly what , . 1 O 
took place when you say that these two boys took 
hold of you as you started to go down the aisle? 
A. The end of the number came-

Q. No. No.. After they took hold of you, how 
did you free yourself of their grasp? A. I pulled 
away from them. 

Q. You said that while pulling away from them 
you turned around? A. At an angle, yes . 

Q. And did you swing your arms as you turned 
around? A. No, sir. 20 

Q. You didn't swing around? A. 'T'hey had hold 
of my arms. 

Q. They had hold of your arms? A. Yes, sir . 
Q'. Both of them? ' A. Yes, sir, one on each . side . 
·Q1• Up to that time there had been no trouble? ' 

A. No, sir. 
Q. And no lo11d talking? · A. No, . sir. 

. Q. No disor .d-er or anything there? · A. No, sir. 
Q:. S·o _you want this jury to believe that these 

two ushers grabbed hold of you?' A. Yes, sir. 30 
Q·. And you say that if there was any assault 

1:hey committed it upon you?' A. y ·es, sir . 
Q1

• T'hat is true? ' A. It is. 
Q1

• You acted th·e part of a gentleman all through 
this trouble? ' A. Exactly. 

Q·. And you didn't do a thing? · A. No, sir. 
Q. That would make them aggrieved? ' A. No, 

sir. At the end of the number I could go down. 
Q:. And you waited? ' A. And I waited. 

40 
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Q. Until the end of the act? A. No, sir, until 
the end of that number. 

Q. What do you mean by the number?' A. T·hat 
particular act had maybe four or five scenes. 
When one scene is done that is the end' of the 

10 number. 
Q. But had you been told when you started to 

go down that you couldn't go d9wn until the end 
of the act? · A. As I came up? 

Q. Yes. A. No, sir. 
Q. No, no, I mean as you went down for your 

seat? A. As I came up to go down? 
Q'. Yes. A. As I came· up to go down they 

stopped me, and said ''You can't go down." 
Q·. Yes. A. I asked why, and they said, ''Man-

20 ager's orders to "\vait until the number is over." 

T1he Court: This has all been gone over. 
Mr. w ·olf: No. T'his is all rebuttal for 

probable cause, if your Honor please. 

Q. Why did you insist on going down? - Why 
didn't you come back wl1en they took hold of you 
and told you not to go down?' A. Why, I got part 
of the way down and I felt somebody grab me 
from the back. I didn't kno"\v who it was at that 

30 particular moment. 
Q. Why did you insist on going down? · A. Why, 

I pulled away-
Q. You were told then, a second time, weren't 

you? A. They were yelling "You can't go down." 
I am telling them to let g,o of me. 

Q. Why did you simply go down when they told 
you you couldn't go down? · A. Why, I was facing 
that way, so I just went right ahead. 

Q. Oh, you just disregarded them and went right 
40 ahead anyhow? A. Yes, sir; that is it. 
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Q. You didn't pay any attention to these instruc-
tions by the ushers, then?' A. No, sir. 

Mr. Wolf: That is all. 
If )rour Honor please, I move for the direction of 

a verdict in favor of the defendant, on the ground 
that there is nothing in the testimony which would 
connect the defendant, the State T'heatres Com- · 
pany, in any way with the plaintiff's arrest. The 
testi1nony shows very clearly that the State 
Theatre had nothing whatever to do with the ar-
rest. The machinery which was set in motion for 
the plaintiff' ·s arrest was motivated by an indi-
vidual who was not acting for the defendant cor-
poration and who was not, at that ti1ne, acting : 
witl1in the scope of his en1ployment, but who made 
and pressed l1is criminal charge against the plain-
tiff' for a personal assault or crime com1nitted 
upon him, individually. 

T'here has ·been no proof that the corporation in 
any way authorized the arrest or in any way ac-
quiesced in it or aproved of it. The evidence, un-
controverted b,y the plaintiff, now clearly shows 
that no one had any authority to authorize the ar-
rest, particularly since the crime with which the 
plaintiff was charged was not one committed 
against the corporation but against . an individual 
employee, in his individual capacity. The plain-
tiff has failed in his burden of proof on this point. 

I urge the further ground that, from the testi-
mony of the manager, and even from the evidence 
given by the plaintiff and the evidence on behalf 
of the complainant in the criminal proceedings, it 
is perfectly plain that we have in this case not a 
scintilla of proof of want of probable cause for 
tl1e plaintiff's arrest. T'his is one of the elem .e.nts_ 
which the plaintiff n1ust prove in sustaining his 

.. 
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burden of proof. T 1he preponderance of the evi-
dence shows that there was probable cause for his 
arrest at the instance of the usher, in that there 
was a crime, an assault and battery, committed 
against •him, for which the plaintiff wa¥charged 

10 in the criminal court. T'he fact that it terminated 
in his discharge does not, of itself, mean that the 
plaintiff can come in here and ask for damages 
on the ground of malicious prosecution. 

As a further ground I urge that it has not been 
here shown that there was any malice whatsoever 
on the part of the defendant corporation, malice 
being likewise one of the elements necessary in the 
recovery of damages for malicious prosecution. 

T'he last ground I wish to urge, if your Honor 
20 please, is that it has now been definitely estab-

lished that even the manager of the State T 1heatre 
had no authority to authorize the arrest of the 
plaintiff. E.ven if he did say to the usher "make 
a charge against this man"-which he denies-yet 
it cannot be said that he was acting on behalf of 
the defendant corporation, at the time, or within 
the scope of his employment. The plaintiff has 
failed utterly in the proof of every element of his 
case. 

30 T'he Court: T'he motion is denied, and I will al-

40 

low you an exception. 
Mr. Wolf: E.xception. 

(Mr . Wolf summed up to the jury on behalf of 
the defendant.) 

(Mr. Colgan summed up to the jury on behalf 
of the plaintiff.) 
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The Court: T 'his is an action, gentlemen, whicl1 
is brought by Mr. Marmorstein, the complainant, 
against the State T'heatre. ,_f'here is no other de-
f end ant. T·he only case that is alleged here is a 
claim against the State T'heatre. T'he complaint 
is that the State Theatre, a corporation, acting: 
through its agent, committed assault upon this 
plaintiff on the 14th .. day of F 'ebruary, that they im-
prisoned or took into custody this plaintiff, and 
that they thereafter-all, of course, acting tl1roug :h 
their agents-prosecuted ·a claim against him, 
falsely, as it is said, which resulted in a dismissal 
of the criminal complaint, which they say, and, of 
course, are bound to show, was made without prob-
able cause. Alleging those facts tl1ey ask a thou-
sand dollars at your hands. 

Now, the damages, of course, in a case of this 
kind, are very difficult to assess if the plaintiff is 
entitled to damages. T'he only method which the 
law has for giving damages in most legal cases is 
by giving money. In many cases it is possible to 
admeasure with some accuracy what money loss 
has been sustained by the plaintiff who comes seek-
ing money damages at your hands. In a case like 
this, however, it is impossible to figure with any 
accuracy how much loss has been sustained. If 
the defendant committed the wrongs which are 
charged against it, then, of course, the plaintiff ' is 
entitled to such damages as you in your judgment 
think are justifi.ed by all the circumstances in the 
case as they have been testified to before you this 
afternoon, as a recompense for tl1e humiliation 
and the obloquy to which the plaintiff claims to 
have been subjected by being arrested, carried to 
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the police station in a patrol wagon, arraigned, 
and there being subsequently compelled to appe~r 
in . the police court and make his defense. You 
will not, however, have to take up the question of 
damages and you will not have to go iµto that un-

10 til you l1ave determined the preliminary facts 
which are before you. 

T'he defendant, the State T'heatre Corporation, 
comes into court and says that it had absolutely 
nothing to do with the assault, if there was an 
assault, with the arrest of the plaintiff, with the 
prosecution of the plaintiff, or with the transac-
tions subsequently; and, of course, if you find that 
to be so, if you find tl1at the assault, if there 
was an assa1,1lt, committed by James Tuohy, this 

20 usl1er, upon Mr. l\iarmorstein, the plaintiff, was 
not done by hi1n in the pursuit of his occupation 
as an usher for the State T'heatre but was an act 
of individual wrong, and if you find that he, James 
Tuohy, prosecuted his complaint and caused the 
arrest of Mr. Marmorstein because of that in-
dividual wrong which he thought he had suffered 
from Mr. Marmorstein, and tl1at he carried on the 
subsequent complaint in the P·olice C,ourt which 
resulted in the subseq1,1ent. dismissal of that com-

30 plaint, then, of course, the State T'heatre is not 
liable at all, and you do not .have to go any fur-
ther than that. If the stories that have been told 
by the witnesses for the defendant convince ·you 
tl1at whatever wrong that was done to the plain-
tifl'-if there was any such wrong done-was done 
by James Tuohy individually, then, of course, that 
ends his case, and you do not need to go any 

' 

further. 
In order to hold the S,tate T'heatre you will 

40 have to find that the acts complained of by the 
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• plaintiff were done at the instance of, for the bene-
. fit of, and with the sanction of the State T'heatre. 

If you do fi.nd that to be so, then the next in-
quiry .before you is whether there existed prob-
able cause for the making of the complaint which 
was the basis of the arrest and of the subseq ·uent 
proceedings in the Police Court, because the law 
is that, although one may cause another one to 
be ·arrested and it may turn out that when an 
investig:ation is had in a court of law he may be 
acquitted, that does not in itself justify the assess-
ment of damages against the · person who mude 
the complaint. It must further appear that the 
co1nplaint which resulted in the acquittal of the 
plaintiff in the civil suit was made without prob-
able cause. · That question of probable cause is 
peculiarly a question for you to deal with. Of 
course, gentleme ·n, this question of probable cause 
only becomes at all important if you find that 
the arrest was made at the instance of the S1tate 
Theatre. 

Now, the questions which are submitted to you 
here are very largely questions of fact with which 
you deal as jurors, being the final arbiters of. the 
dispu.ted questions of fact. Your first inquiry is: · 
Was thjs assault, was this arrest, was this prosecu-
tion of which the plaintiff complains prosecuted 
or done by the State T'heatre corporation through 
its .agents? If it was not, that ends the case. If 
it was done by the S,tate 'T'heatre corporation your 
n&.Xt inquiry is: Was it done without probable 
cause? If it appears to you that it was done by 

· the State Theatre corporation, but that they had 
probable cause to take the proceedings which are 
complained of by the plaintiff, there can be no re-
covery. It is only in case you find that this prose-
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cution was carried on and conducted by the State 
Theatre corporation and without probable cause 
that you will take up the question of damages. 

If you come to the question of damages it is 
largely a question for you under all/4f the cir-

10 cumstances of the case, having in mind what dam-
age if any has been sustained by the plaintiff, in 
order to determine what damages you should as-
sess against the defendant and in favor of the 
plaintiff to compensate him for the wrong that 
has been done. You will of course not take up the 
question of damages unless you have decided the 
other questions against the defendant here. You 
may retire and consider your verdict. . 

(An officer was sworn and the jury retired.) 
20 Mr. Wolf: I wish to take exception to your 

Honor's charge on the ground that there has been 
nothing said in the Court's charge regarding the 
burden of proof, which the plaintiff must sustain 
in this as in all other cases. 

Secondly, I except to · your Honor's charge, in 
that the Court has entirely omitted from its charge 
to the jury any reference to the element of malice, 
which is essential in all cases of malicious prose-
cution. 

30 I also desire to except to so much of your Hon- -

40 

or's charge as refers to an assault and battery com-
mitted against the plaintiff by the corporation 
through its agents, servants and employees, since 
there is no proof in this case or any allegations 
in the pleadings of any assault and battery com-
mitted on the plaintiff. On the contrary, the plain-
tifl"'s own testimony, as well as the police-court 
records, shows that the plaintiff's charge of assault 
and battery against the usher and his brother was 
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, dismissed. The state of demand contains no such 
count or allegation. 

I further take exception to so much of your 
Honor's charge as deals with the question of dam-
ages, wh~rein your Honor says that the plaintiff 
is entitled to such damages as the jury finds from 10 
the whole circumstances of the case, as a recom-
pense for humiliation, obloquy, and so forth. No 
damages of such nature have been proved by the 
plaintiff, and, since, in a case such as this, a cor-
poration cannot be held responsible for punitive 

. damages or for smart money but can only be held 
responsible for compensatory damages, the verdict 
cannot be for more than six cents, if the jury finds 
that the plaintiff is entitle~ to any recovery ·. 

C·ertiftcate of Trial Judge. 

To th .e C1hief Justic 1e of the S'upreme C1ourt of 
New Jersey: 

I do certify the f oreg:oing transcript, made by 
the stenographer designated by me and 'sworn, as 
the minutes and proceedings of the trial of the 
case of Leo Marmorstein, plaintiff, against State 
Theatres Corporation, defen.dants, at the First Dis-

20 

trict Court of Jersey City, to be used on the appeal 30 
herein. 

CHARLES L. CARRICK, 

Judge. 

40 
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R.ECORD O·F'-DOCKE ,T. 

FIRST CRIMINAL COURT OF JERSEY CITY • . 

Case #208. 
Date-Feb. 15, 19'27. 
Precinct-7. 

/ 

Defendant-Leo Marmorstein 79 Crescent Ave .. 
Age-30. 
Color-White. 
Nativity-U. S. 
Charge-A&B. 
Arraignment and Plea-Feb. 15-, 1927. Not 

Guilty. 
State Witnesses-James T'uohy, 1911 Summit Ave .. 
Witnesses Defence-Defendant. 
Date of T'rial-Feb. 15, 19'27. Jury Waived .. 
Disposition-Discharged. 
M.agistrate- . Sullivan. 
By Whom Bailed-

Case #255. 
Date-Feb. 15, 19127. 
Precinct-4. 

• 

Defendant-Austin Tuohy 19t S-ummit Ave .. 
Age-23. 
Color-White. 
Nativity-U. S. 
Charge-A & B. 
Arraignment & Plea-Feb. 15, 19'27. Not guilty .. 
State Witnesses-Leo Marmorstein 79 Crescent 

Ave. 
Witnesses Defence-Defendant. 
Date of T'rial-F 'eb. 15, 19'27. Jury Waived. 
Dis position-Discharged. 
By Whom Bailed-

40 Mag:istrate-Sullivan. 
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Case #25'6. 
Date-F'eh. 15, 19'27. 
Precinct 4. 
Defendant-Austin Tuohy 191 Summit Ave. · 
Age-23. 
Color-White. 10 
Nativity-U. S. 
C1harge--A&B. 
Arraignme11t & P1lea-F 'eb. 15, 1927. Not guilty. 
State Witnesses-Leo Marmorstein 79 Crescent 

Ave. 
Witnesses Defence-Defendant. 
D·ate of T'rial-Feb. 15, 1927. Nof guilty. 
Dis position-Discharged. 
B,y Whom Bailed-
Magistrate-Sullivan. 20 

30 

40 
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N·o-tice of Appeal. 

(Filed July 21~ 1928.) 

NE-W JERSEY S :UP 1RE,ME. CiOURT. 

L ,EO MARMORSTE:IN' 

Plaintiff-Respondent, 

v. 

S ,TATE THEATRES CORPORATION ·, a 
corporation, etc., 

D·ef endant-Appellant. 

/ 

T·o the above named Defendant, o,r Charles C. 
C,olgan, his attorney: 

PLEASE TAKE NOTICE that the defendant-appellant 
hereby appeals to the Court of E;rrors and Appeals 
from the whole of the judgment entered in this 
cause. 

Dated July 19, 1928. 

Respectfully yot1rs, 

ATWOOD C.. WOLF, 
Attorney and of Counsel for the 

Defendant-Appellant. 

Due, timely and legal service of the ab,ove notice 
on appeal acknowledged this 20th day of July, 
1928. 

C ,HARLES C. COLGAN, 

Attorney and of Counsel for the 
Plaintiff-Respondent. 



115 

Grounds of Ap ·peal. 

(Filed July 21, 1928.) 

NEW JERS,EY CO·URT OF ERRORS AND 
A.PPEAL,S. 

L -EO MARMORSTEIN' 
Pla.intiff-Respondent, 

v. 

S -TATE THEATRES CORPORATION, a 
corpo,ration, etc., 

Def endant-A ,pp ·ellant. 

On Ap.peal, etc. 

Defendant-appellant, State Theatres C,orpora-
tion, states -the following grounds of appeal: 

1. T'hat the .Supreme Court erred in affirming 
the judgment of the First District C,ourt of Jersey 
City. 

Dated July 19, 1928. 
AT\\'Oon C:. WOLF, 

Attorney for Defendant-Appellant. 

Due, timely and legal service of the · above notice 

10 

20 

on appeal acknowledged this 201th day of July, :3 O 
19128. 

C ,HARLES C. COLGAN, 

Attorney for Plaintiff-Respondent. 

40 
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Opinion of Supreme Court. 

No. 408, Oc:roBER T'ERJVI, 1927. 

Between 
L ,EO MARMO'RSTEIN, 

Plaintiff-Respondent, 

and 

STATE THEJ\TRES CORPORATION, a 
corporation of the State of 
New Jersey, 

n ,ef end ·ant-Ap ·p·ellant. 

l / 

Argued October 5,, 19127; decided January 
1928. 

Defendant's appeal from district court. 

, 

Before-Justices PARKER, MINTURN and CAMPBELL. 

F'or the def endan.t-app-ellant, ATWOOD C. 
WOLF. 

F·or the plaintiff-respondent, C :HARLES C. 
C ·OLGAN. 

30 Per C'uriam. T·he suit was for assault and bat-

40 

tery and false imprisonment and malicious prose-
cution arising out of a dispute which took place 
during a moving picture or vaudeville show in the 
theatre of the defendant company. There was a 
verdict for the plaintiff, and defendant ap ,peals. 

The case was argued very much as if it were 
a rule to show cause but, of course, it is not. T'he 
principal ground of appeal urged is that the court 
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erred in refusing to nonsuit; but after an exam-
ination of the testimony in the case, we are clearly 
of opinion that it would have been error to non•-
suit. T'he facts, as the jury w·as entitled to find 
them from the testimony, are that the plaintiff 
attended the performance as the holder of a re-
served seat, and during the performance left his 
seat for the purpose of visiting the toilet; when 
he started back to his seat he was told he could 
not go then but to wait until the end of the nun1-
ber. - Appellant's brief claims that he was told to 
wait until the end of the act, and there is a sharp 
contradiction in the testi1nony on tl1is point, . the 
plaintiff saying in his testimony that it was the 
end of the number, and that the act had six or 
seven numbers in it. He says he waited until 
the end of the number, and tl1en went down to 
his seat, that shortly afterwards a young man-
no doubt an usher-came down to him and s.aid, 
"You think you are a privileged character." The 
plaintiff said, "No," and that the young man said, 
"Well, I will see you at the end of this act." And 
that at the end of the act he came down with 
a policeman who took him to the manager of the 

10 

20 

theatre, a Mr. Reale; tl1at they talked a few min- 30 
utes, and then Keale said to the officer, ''T 1ake 
him out." The officer called up the police station 
on the telephone, the patrol wagon came, and 
Mr. Keale told the usher to go to the station and 
make a charge of assault and batter)' against the · 
plaintiff. All went to the station together, the_ 
charge was made, and afterwards dismissed. Ori., 
cross examination _ the plaintiff testified that when 
he started back for his seat at tl1e end of the 
number and got past the 11shers, they grabb .ed hold 40 
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of him, and that he pulled away and walked down 
to his seat. 

T'here are twenty-four separate specifications of 
alleged error in the case, but tl1ey can 9,ll be con-
sidered under three or four heads. The first is 
that the court erred in refusing to nonsuit and 
in ref using to direct a verdict. rr·hese refusals 
were proper; the testimony of the plaintiff, as the 
·trial judge properly said, would prevent that. It 
sho,vs, if believed (and the jury had a rig :ht to 
believe it), that the defendant's employes laid 
hands on the plaintiff, that he was -substantially 
taken into custody in tl1e theatre 9 turned over to 
an officer by the direction of Keale and taken dow,n 
to a police station where a formal complaint ,vas 
made against him by Keale's express instructions. 
Keale's authority in the premises as the exec11tive 
of the theatre was shown b,y his own testimony; 
so that, as to the responsibility of the corporation, 
the case is within the rule laid do,vn in W 'endelken 
v. T'he New York, S11squehanna & w ·estern Rail-
road Co., 88 N. J. Li. 270, 86 Atl. 377. 

What has been said seems to cover the first fo11r 
points made in the brief. 

P'oint five is based on specification 18, the lan-
guage of which is, "The trial court erroneously 
left it to the jury to determine whether there was 
proba ible ca11s.e for the arrest of the plaintiff." 
T:his spe _cifi.cation is insufficient to bring up the 
alleged error complained of in that it fails to give 
the language of the trial ~.ourt; but we have exam-
ined the portion of the charge set out in the brief, 
and are clearly of opinion that the instructions 
there ·quoted are ·quite as favorable to the defend-
ant as it had any right to expect. 

Point six brings up the admission of a question 
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to the plaintiff as to l1is membership in certain 
fraternal organizations, and it is alleged that this 
was error; but in an action for malicious prose-
c11tion, evidence as to the character and standing 
of the plaintiff is relevant upon the questio •n of 
damag:es. 

T 1he sev·enth and last point is that th.e court 
erred in charging the jury that "·T'he complaint 
is that the defendant, acting through its ag:ent, _ 
committed an assault and battery upon the plain-
tiff,'' and it is alleged tl1at this was error :because 
the state of demand does not so allege. In an-
swer to this it is sufficient to quote from the state 
of demand that the servants and agents of the 
defendant within the sco-pe of their authority and 
in the performance of their duties '·'with force 
and arms assaulted the plaintiff and with great 
force and violence pulled and dragged him about," 
etc. 

,ve find no error in the case, and the judgment 
is, accordingly, aflirmed. 

10 

20 

30 

40 



10 

20 

30 

40 

120 

Rule of Affirlllance and Remittitur. 

No. 4018, OCTOBER TERM, 1927. 

Between . 
L ,EO MARM0RSTEIN, 

Plaintiff-Respondent, 

and 

S ,TATE T .HEATRES C ·ORPORATION 1
, a 

corporation of the State of 
New Jersey, 

D 1ef endant-ApjJiellant. 

/ 

On Appeal. 

This cause having been duly argued at the Octo-
ber T'erm, 1927, of this C,o·urt by Atwood C. w ·olf, 
Esq., of counsel for the d.efendant-appellant, and 
Charles C. Colgan, Esq., of counsel for the plain-
tiff-respondent, and the court having considered 
the same, and finding n.o error in the record or 
proceedings in the First District Court of Jersey 
City; 

It is thereupon ordered and adjudged, that the 
judgment of the F'irst D1istrict C,ourt of Jersey · City, 
removed b,y the ap .peal in this cause, be affirmed 
with costs; and that the record be remitted to 
the First District Court of Jersey City, to be pro-
ceeded with in accordance with this judgment and 
the practice of said court. 

Entered June 19th, 1928. 

On Motion of 
CHARLES C. COLGAN, 

Attorney for P'laintiff-Respondent. 

[9286-] 
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New Jersey Court of Errors and Appeals 

Between: 
L 1EO MARMORS ,TEIN' 

Pla 1inttff-R'espondent, 

and 

STATE THEATRES CORPORATION, a 
corporatio ·n of the S,tate of 
New Jerse)r, 

Def endant- ... 4p 1pel'lant. 

T·he Case. 

On Appeal 
fro1n 
Supreme 
c:ourt. 

This case was originally tried before the First 
District Court of Jersey City. T 1he state of demand 
contained two counts-the first count being for 
false imprisonment an .d the second count for 

· malicious prosecutio ·n. 'T'he learned Trial Court 
erroneously charged the jury that the action was 
also brought for assault and battery, althoug:h no 
direct testimony was adduced to prove any such 
unlawful act. The jUIJ' returned a verdict of $150 
in favor of the plaintiff. The defendant ap ,pealed 
to the Sup,reme Court, assigning 24 S1pecifications 
of E,rrors which were argued 11nder seven dif-
ferent points in the brief. The Supreme Court 

· affirmed the judgment of the District Court and 
this appeal was thereupon filed to the Co·urt of 
Errors and Appeals . 
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Statement of Facts. 

On February 15th, 192:7, plaintiff-res ,pondent, 
Leo Marmorstein, purchased a ticket for a matinee 
performance at the S,tate Theatre, Jersey City, and 
took his seat. During the feature act of the vaude- . 
ville perf orma11ce, Marmorstein left his/seat to· go 
back to the s.moking room in . the rear of tl1e 
orchestra. He returned in a short tim .e and was 
about to proceed down the aisle to take his seat 
when he was stopped by one of the ushers and told 
that he could not take his seat until the act was 
over, as it would disturb the otl1er patrons in their 
seats. T'here were a number of other patrons 
standing behind the orchestra rail, likewise wait-
ing to take their seats when the act ,vould finisl1. 

It appears from plaintiff''s o,vn testimony, that 
. he refused to wait until the act ,vas over, but be-
gan to go down the aisle after one or two minutes 
standing in the rear. He was ag:ain stopped by tl1e 
11sher and told that he could not go down the aisle 
to his seat until the act was over. He refused to 
wait, however, and in order to clear his way do·wn 
to the seat, punched James Tuohy, an usher, twice 
in - the stomach, whereupon he walked down the 
aisle and to·ok l1is seat. The head 11sher then came 
down to his seat and asked Marmorstei11 to report 
to the manager's o.ffice, whicl1 he refused to do. In 
the meanwhile, James Tuohy, the usher who , was 
struck in the stomach by Marmorstein, cryingly 
told his brother, Austin T11ohy, who was also an 
usher, of the epiS:ode, whereupon the brother, with-
out any instructions or advice from anyone, ran 
out into the street and called in a police o·fficer 
named Robert Heath, who was then on duty on the 
Boulevard and in uniform. At the request of the 
brother, Officer Heath came into the theatre and 
proceeded down the aisle with James Tuohy, the 
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usher ,vho was strl1ck, where Tuohy pointed 011t 
Marmorstein, the plaintiff-respondent, as ·his as-
sailant. Marmorstein turned around in his seat 
and saw the officer coming down the aisle for hi111. 
He got up before the oillcer had actually reached 
the row in which he sat and walked up tl1e aisle 
toward the officer. On the ,vay tlp the aisle Mar-
morstein asked the officer, "Where are we going"? 
And the officer replied, "Yot1 are going out." "O·ut 
where?" "Out in the street" (p. 2,3, Case, line 27). 
\Vhen they reached the back of tl1e orchestra and 
,vere on their way out, Marmorstein, according to 
his own testimony, again asked where they were 
going and the officer replied, "Yo-u are going out-
side," and Marmorstein replied that he was not 
going outside, b,ut insisted up ,on being arrested 
(p. 49, Case, line 11). T'he officer then . said that 
he would accommo -date him and walked over to 
the manager's office to use the phone. T'he officer 
then brought Marmorstein into the office, fallowed 
by T'uohy, Hogan and Mr. Keale, the manager, 
whereupon the manager asked what the trouble 
was and they told him . in Marmorstein's presence 
that Marmorstein had assaulted usher James 
T'uohy by p·unching him in the stomach. In the 
meanwhile, the police officer was already telepl1on-
ing for a patrol wagon. . In the manager's office, 
Marmorstein had become very "·boisterous and 
nasty," insisting that l1e had paid for his seat and 
that he vlas going to do as he pleased and insisted 
upon remaining in the theatre. He was told by 
the manager to be quiet and finally was told to 
leave the theatre premises, stop at the box o,ffice 
on his way out, and get his money bacl{. Marmor-
stein refused to do so, stating, "I want to be locked 
up." "I want to Qe arrested" (p. 49, Case, line 12). 

In the meanwhile, Tuohy insisted upon pressing 
his perso -nal complaint of assault an .d battery 

.. 
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against Marmorstein, and finally tl1e patrol wagon 
arrived and took Marmorstein, Tuohy and a wit-: 
ness named Hogan to the station house, where 
ltf armorstein, the plaintiff, 11J1a-s book·ed on a charg·e 
of assault and ba'ftery p 1ref erred by Ja·mes Tuohy 
in his personal a·nd indiuiidual cap 1a·ci'ty. 111e 
P·olice Captain, who was present at the ti~e this 
charge was made, then advised James T'uohy not 
to arrest the plaintiff, but to come back to the 
Police Court the next morning and make his com-
plaint at that time. T 1uohy, however, refused to 
wait until the next morning, but insisted upon 
having Marmorstein booked then and there. Tl1e 
next morning when the matter came up to be heard 
in the P'olice Court, the plaintiff s11J:ore out a coun-
ter compla'int of a'Ss,ault ,and ' battery a:g·a'irist James 
11uohy and his brother, Austin 1,uohy, whereup -on 
the Court, after hearing- all three complaints, de-

• • ..J 

cided to dismiss them all and discharg:ed all three 
boys from custody. 

It will be observ ·ed throughout · this recital of 
facts that the State Theatres Corporation was in 
nowise even remotely connected with the arrest, 
or with the cause of arrest. T·he only testimony 
in this case which could possibly be connected with 
the State Theatres Corporation is that of the 
plaintiff-respondent, wherein he testified (p. 24, 
Appellant's Brief, line 25) : 

"Q. What did Mr. Keale say to him 
(Tuohy)? A. He said to him, you will go 
down and make a charge of assault and bat-
tery against this man. 

"Q. lVIr. Keale said that? A. Yes, he told 
this usher to make a charge of assault and 
battery, w 1hil'e the p 1afrol wagon was cnm .ing ·. 
I got in the patrol wagon, and this young f el-
low got in also, and we were taken over to 
the Seventh P·recinct.'' 
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Mr. Keale was the theatre manager, a paid em-
ployee of the defendant State T'heatres Corpora-
tion, a company duly in .corporated under the laws 
of the State of New Jersey, as is conceded by the 
Sitate of Demand, and it is important to note that 
the above conversation tool{ place after the patrol 
was called for. 

T'he plaintiff utterly failed to connect the cor-
poration in any other way with the charge of as- · 
sault ~nd battery which was made against him 

. and for whicl1 he was arrested. He also failed to . 
prove th~t the manager, Mr. Keale, even if he did 
advise the usher to make the complaint of assault 
and battery against him, after the arrest had al-
ready taken place, had any authority, express or 
implied from . the corporation, to order or sug-
gest the arrest or that such order or advice or 
suggestion was for the benefit and protection of 
the corporation's property. 

At no time during the trial of the entire case 
was it shown that the State Theatres Corporation 
gave any authority to any person whatsoever to 
order the plaintiff's arrest, or that the S,tate 
T'heatres Corporation in any way consented to or 
acquiesced in or even knew of the plaintiff 's arrest. 

On the contrary, the facts clearly disclosed, both 
at the end of the plaintiff's case and at the close 
of the entire case, that the arrest of the plaintiff 
was occasioned by his own conduct in that he in-
sisted up1on being arrested, or at best, because he 
had a complaint made against him by an usher, 
a subordinate employee, charging the plaintiff 
with committing an assault and battery upon tl1is 
usher individually, and that the usher in his in-
div 1idual capa ,city, not within the scop ·e of his em-
ployment nor wiith any authority from the corpo-
ration, caused the p,laintiff to be arrested. So far 
as the State T'heatres Corporation is concerned, 
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the attention of the Court is respectfully called 
to the testimony . of O·fficer Heath, the plaintiff''s 
witness (p. 50, Case, line 33,, etc.), and of Mr. 
I{eale, the 1na11ager of the theatre (p. 95•, Case, 
line 10). · 

A perusal of Mr. Keale's testimo11y togyfher with 
that of the police officer (called as a witness for 
the plaintiff), also the plaintiff's own testimony, 
will clearly show that the arrest was tl1e ii::tdi-
vidual a:ct of the t1sher, ·because of a personal as-
sault and battery committed upon him, and · that 
the State T'heatres Corporation had nothing: what-
soever to do vvith the making of the complaint or 
with causing the arrest. 

Conceding (for the purpose of argument only) 
that the defendant, State T'.'heatres Corporation, 
did have something officially to do with the plain-
tiff's arrest; yet, the defendant respectfully makes 
the point that in vie,v of the circun1stances above 
recited it acted without malice and with probable 
cause. T·he plaintiff having failed to prove either 
the element of malice or the element of want of 
probable cause, the question became one that the 
Trial Judge should , have decided on the motion 
to direct a verdict and the ·learned T'rial Judge 
s~ould not have permitted the case to go to the . Jury. 

Then again the Supreme Court seemed to indi-
cate in its opinion that some basis for a verdict 
lay in the Jact that an ''assault" may · have been 
committed t1pon the plaintiff by the defendant cor-
poration's usher. T'he learned Justices of the Su-
preme C.ourt, however, seemed to· overlook en-
tirely that . the counter-complaint of tl1e plaintiff 
against the usher in the Police Magistrate's Court 
was dismissed, and it seems clear that this dis- · 
missal disposed of any future claim being raised 
in the resultant civil action, particularly as against 
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the defendant corporation. The T'rial Judge like-
wise seemed to overlook this fact of dismissal of 
the plaintiff's criminal complaint. 

The present action is unquestionably framed in 
false imprisonment and malicious prosecution. 
T 1hese are the only two counts · in the State of De-
mand. 

Nowhere in the testimony is there any direct 
reference to any ''assault" committed on the plain-
tiff. None has been proven nor even specifically 
alleged, except that on (p. 101, State of Case, line 
39) plaintiff denied that he assaulted the usher, 
and adds "if there was any assault committed, it 
was an assault upon me by those two boys grabbing 
me as I walked down the aisle.'' 

It is respectfully submitted that a verdict for 
assault and battery must be based upon more posi-
tive evidence than this. 

The Supreme Court erred in aflirm.ing the judg-
ment of the First District Court of Jerse·y City be-
cause: 

(a) The plaintiff should have been nonsuited on 
the appellant's motion be·cause of the, plaintiff's fail-
ure to show any authority, or•consent, or acquies-
cence by the appellant corporation resulting in the 
plaintiff's arrest. 

(b) The plaintiff should have been nonsuite ·d, and 
the defendant's motion for a direction of a verdict 
should have been granted bec·ause actions for 
malicious prosecutions and false imprisonment will 
not lie where the plaintiff was arrested at his own 
request. 

(c) The learned Trial Ju.dge erroneously held 
that it was a question for the jury to determine 
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,vhether the manager of the defendant, State 
Theatres Corporation, acted within the scope of his 
authority, and had the power to authorize on behalf 
of the corporation, the arrest of the p,laintiff. 

(d) The learned Trial Judge erroneously held that 
it was a question for the jury to determine whether 
the arrest of the plaintiff was caus,ed by the de,-
f endant's em .ployees acting within the scope of their 
employment, and with authority from the defend-
ant corporation, whe·n there ·was · no legal evidence 
produced by the plaintiff to sustain SiUCh a ruling. 

(e) The learned Trial Judge erroneously left it to 
the jury to determine whether there was probable 
ca.use for the arrest of the plaintiff~ 

(f) T'he learned 11rial Judge erroneously and over 
the objection of the defendant, permitted the plain-
tiff to testify as to his mem .bership in certa.in 
fraternal organizations for the purpose of proving 
in that ·manner, good moral character and damages 
to the plaintiff's reputation. 

(g) r-rhe learned Trial Judge erroneously charged 
the jury upon the issues involved in this cause. 

POINT I. 

The Supreme Court erred in a .ffirm.ing the 
judginen .t of the F 1irst Di-strict Court because 
the plai .ntiff should have b,een nonsuited on 
the appella .nt's motion since the pla.intiff 
failed to show a ,ny a ,u .thor'ity or consent or 
acquiescence by the appella .nt corporation in 
plaintiff's arrest. 

It will be observed from the plaintiff's own tes-
timony throughout his direct case, that the State 
Theatres Corporation did not authorize or direct 
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the making of the complaint . in the criminal court 
against the . plaintiff. 

It will be further observed that the plaintiff 
failed to connect his arrest with the def end ant 
corporation or any person on its behalf who was. 
duly authorized to order the plaintiff' :s arrest. 

Throughout the plaintiff's own story, and par-
ticularly the testimony of P'olice Officer Heath, 
who was the plaintiff's own witness, and whose 
testimony binds the plaintiff, it must be noted that 
the arrest was caused by an usher, a minor em-
ployee, because of an alleged personal wrong com-
mitted upon this usher by the plaintiff. 

The State Theatres Corporation had nothing 
whatever to do with either the alleged assault or 
wi .th the plaintiff's arrest. P·olice Officer Heath 
testified that he was brought into the theatre by 
the usher's brother, and that upon his arrival into 
the theatre, _ he was inf armed by these boys as to 
what had tak :en place. No proper member of the 
def end ant corporation . had been consulted regard-
ing this action, nor had it been shown at any 
time throughout this case, that the usher had any 
authority to take this step, or that it was within 
the scope of his employment. 

It is obvious that the usher, James Tuohy, was 
acting upon his own initiative, apparently for the 
purpose of seeking some ·redress or satisfaction 
for the wrong which had been committed against 
him individually. 

T'he uncorroborated testimony of the plaintiff, 
· even assuming that to be true, discloses that the 
manager of the theatre, Mr. John Keale, advised 
the usher to go to the police station for the pur-
pose of presenting "a charge of assault and bat-
tery against this man" (the plaintiff) and that 
this was done. 

This evidence, however, .standing alone, fails to 
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disclose any facts or circumstances which would 
create any sort of a legal presumption that the 
manager of the theatre at the time he gave this 
advice was acting on behalf of the · defendant cor-
poration or in its interest, or that the making of 
this statement was in pursuance of his duties as 
manager of the theatre, or that he was afting with 
any authority from the defendant corporation or 
that he was vested with any authority to "order" 
the plaintiff's arrest. 

On the contrary, the only inference which can 
be raised from this testimony is that he was merely 
giving some friendly •advice to the usher, as one 
employee would to another, viz., if it was · true 
that an assault had been cqmmitted against the 
usher, then this usher should, in view of the con-
duct of the plaintiff, g:o to the police station and 
there 1nake his personal complaint of assault- and 
battery. 

That the affray between the plaintiff · and the 
usher was strictly a personal one with which the 
defendant corporation had nothing whatever · to 
do, is clearly evidenced by the fact that the plain-
tiff himself, on the very next morning when the 
case came up in the Pnlice Court, ma~e a counter-
charge of assault and battery against the usher 
and which complaint was likewise dismissed at 
the same time that the usher's complaint against 
the plaintiff was dismissed. 

Perhaps the most important decision upon this 
point · is that of President, etc., of Baltimore a·nd 
Y. Turnpike R ·oad v. Green, 8H Md. 161-37 Atl. 
642, wherein the Court of Appeals of Maryla:p_d 
holds (syllabus) : 

"A T'urnpik~ Company is not liable .for r'alse 
arrest and malicious prosecution of an indi-
vidual on a charge of defrauding such Com-

. pany of tolls preferred by a gate keeper where 
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it appears that such gate keeper was not ex-
pressly authorized to cause the arrest and that 
the Company had not adopted or ratified such 
an act. 

"In an action against a Company for dam-
ages for false arrest and malicious prosecution . 
it was error to refuse to direct a verdict in 
favor of the defendant, where there was no 
evidence legally sufficient to prove that any 
officer or agent was authorized to cause such 
arrest, or that defendant had subsequently 
adopted or ratified such act." 

Mr. Justice BRISCOE, speaking for the Court of 
Appeals of Maryland in this case, says: 

"To hold a Company liable for a tortious act 
committed by its agent, the act must be done 
by the express precedent authority or ratified 
and adopted by th .e corporation or the act 
must be done bon ,a1 fid 'e in pursuance of a gen-
eral authority in relation to the subject of it. 
* * * It should be made to appear that the 
agent was expressly authorized to act as he 
did by the corporation. T'he doing of such an 
act could not in the nature of thirigs, be - in 
the exercise of ordinary duties of the agent or 
servant entrusted with the custody of the 
Company's money or goods. And before the 
corporation could be made liable for such an 
act it must be shown that either there was an -
express precedent authority for doing the act 
or that the act had been ratified and adopted 
by the corporatio .n. * * * No-w, there is no 
evidence in , this case that Bowen, the toll 
gatherer, was authorized by the corporation 
to make the arrest nor that he was acting with-
in the scope of his employment." 

It will be noted that in the above quoted case 
the arrest of the plaintiff was brought about by th e 
toll keeper who charged the plaintiff with defraud-
ing the company of -tolls. T'here is. a very great 
distinction between this case and the case sub 
judice. 
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In the case sub judice, the plaintiff was arrested 
. not because of any alleged wrong co-mmitted 

against the company, but from his own admissions 
and from the testimony of the police officer who 
actually made the arrest, it is very apparent _that 
the pl,aintilf's incarceration was due to '}ll :assault 
committed by him up·on the usher, the corpora-
tion's employee. 

Certainly if, in the Turnpike case, the Court of 
Appeals of Maryland holds that the corporation 
could not be responsible for the acts of the gate 
keeper in charging the plaintiff with defrat1ding 
the Turnpike Company out of tolls, then certainly, --
by no stretch of the imagination, could it .be held 
that the Turnpike Company would be responsible 
if the plaintiff in the Turnpik·e Company case had 
punched the gatekeeper in the stomach during an 
argument and thereupon the gatekeeper person-
ally caused the plaintiff's arrest for such assault 
and battery. Yet, that is identically what is at-
tempted to be done in the case sub judice. 

The learned Trial Judge seemed to lay stress 
upon the plaintiff's statement that the manager 
(Keale) of the State T'heatre told the usher to go 
to the P'olice Court and make the charge of assault 
and battery and that this bare statement was suffi-
cient to hold the defendant corporation. 

The courts, however, are not in accord with this 
view of the learned Trial Judge. 

See: 
Centrial Railroa ·d Co. v. Brewer, 78 My. 

394, 28 Atl. 615. 

In this case the plaintiff boarded a street car 
and dropped into the fare box a coin resembling 
a 5c. piece which the driver immediately discov-
ered was a co.unterf eit. Plaintiff's attention was 
called to it and he was asked to redeem the coin 
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which 'he · said he would do if it was returned to 
him . . The driver told the plaintiff that he could 
not open the _ box, but that the coin could be ob-
tained by calling at the company's ofilce. The 
plaintiff continued in the car which passed the 
company's office, without redeeming the bad coin · 
and soon after the president and superintendent 
of the railroad company and ofher employees had 
him a~rested for passing counterfeit ~oney. He 
was brought before a United States Con1missi9ner 
who discharged him. The passenger brought suit, 
but the Court of Appeals, however, held: 

"A street Railway Company is not liable for 
a malicious prosecution and false arrest of an 
individual by its P1resident and s ·up ·erinten:.. 
dent on a charge of having passed counterfeit 
money by dropping a 'lead nickel' in the -fare 
box, unless such officers have express author-
ity for such ,action or is ratified ·by · the com-
pany." 

1
' The _C,ourt goes on to say: 

. . 
"When the plail)tiff was · arrested and held 

to bail, in the manner already stated, the ·am-
; I I • 

davit was made by the Superintendent of the 
· defe'i1dant. It is asserted in the brief of the 
· appellee tpat the P·resident of the Defendant 
· was also present at that time .. We fail, how-
ever, to -discover the f ac_t in the record. But, 
in · our ,-view - of . the case, it is immaterial 
whether he was or was not. The President 

' ' .. -. . ' 

, was but the .a·gent , of the defendant as w,ere 
' _' · the other officers 1and employees. 

_ '"There is_ nothing _ in the record wh .ich di-
rectly · or indirectly , tends to sho .w that , the 
s .uperintendent was acting in pursuance -of ex-
press preced .ent authority from thE:; defendant 

1 

! ( c .~rter _v. Machine Co., 51 Md·.· 298), in ci1.us-
. ing the arrest of th ·e plaintiff, nor had he an y. 
· i'mp~ieq authority for · so doing, arisi)J.g, out of 
the scope of his employment, so far, at Jeast, 

- as -the testimony in the record discloses . · -Th .e 

• 
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·fact that he had general authority to look after 
and manage the affairs of the defendant, in 
rt1nning its cars on the streets ,of Baltimore 
City for the carriage of passengers, in no man-
ner suggests that he had, unless expressly 
authorized so to do by his principal, any 
authority to arrest a passenger for BJ,acing in 
the fare bo -x a leaden nickel in payment of his 
fare. He may have a g_eneral authority to look 
after and protect the property of the def end-
ant, and he may possess all the powers prop-
erly pertaining to such employment; and yet 
he would not be empowered to invoke the aid 
of the criminal law on behalf of his con1pany 
t1nless l1e had express precedent authority. 
And, if this be true of the Superintendent, it 
is equally true of the .other agents and em-
ployees of the defendant. As to the subse-
quent ratification or ad .option by the def end-
ant, the testimony is very meager and incon-
clusive. At the hearing of the charge, the 
President, the Superintendent, and the driver 
testified, and the impression made u·pon the 
mind of the commissioner is described by him 
in .his testimony, when he says there was noth-
ing in the conduct or manner of the officers 
•Or employees of the railway company before 
him to indicate that they wanted to do any-
thing more than tell the facts which were 
within · their knowledge. And which appertain 
to their examination. The fact that the Presi-
dent, Superintendent and driver testified be-
fore the Commissioner affords no legally suffi-
cient evidence of ratification or adoption, for, 
if they were without authority in causin-g the 
arrest, fhe s.ubsequent testimony given for 

· · the Government by them, or the manner in 
which they demeaned themselves in deliver-
ing their testimony, in no way supports the 
theory of adoption or ratification. (Improve-
ment Co. v. Steinmeier, 72 Md. 320, 20· Atl. 
188.) There was not we think any legally suffi-
cient evidence given at · the trial below from 
which the jury could have properly inferred 
either express precedent authority to justify 

, 
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the agents of -the defendant in . causing the ar-
r .est of the plaintiff, nor was there any legal 
evidence which establishes the adoption or 
ratification by the defendant of the acts of its 
agents. It was certainly not within any of the 
usual objects or powers of the defendant com-
pany to prosecute offenders against the crimi-
nal _ laws of the United States, and it had not 
been intended that any such powers ever were 
specially conferred upon the defendant. While 
courts of some of the States have held cor-
porations to strict liability in actions of like 
character with the one now under considera-
tion, we are fallowing the doctrine which we 
think this court has correctly announced in 
the case of Carter v. Machine Co., 51 Md. 290. 
'T'o hold differently would, ,ve think, be open-
ing wide the door to a class of cases which 
courts do not look upon with favor. P'ublic 
justice has its claims, as well as the individual 
citizen and it is no part of the privileges of 
the latter that he can with impunity ignore the 
reasonable demands -of the former.'' 

The Court also adds : 
· "When all the facts which the plaintiff's evi-

dence conduces to prove do not show a want 
of probable cause, it becomes a mere · question 
of law, which the court must decide, and it 
will be useless and improper to take the 
opinion of the jury upon it." 

· The C,ourt thereupon reversed the judgment in 
favor of the plaintiff without granting a new trial. 

In the case above quoted the attention of the 
Court is again respectfully called to the fact that 
the arrest of the plaintiff was brought about by a 
charge arising out of the prosecution of the com-
pany's business, and not because of any personal 
attack upon the conductor, for which the con-
ductor alone s.ought personal redress or satisfac-
tion. 

In the case of Beiswanger v. American Bonding 



& Trust Company, 98 Md. 287- 57 Atl. 202, the 
Court of Appeals in Maryland again lays down 
the rule: 

"Where a corporation is sought to be held 
liable for the wrongful and malicious act of 
its agent or servant in putting the criminal 
law in operation against a party upon a charge 
of having fraudulently embezzled the money 
and goods of the company in order to sustain 
the right to recover (by the plaintiff) it should 
be made to appear that the agent was express-
ly authorized to act as he did by the corpora-
tion. The doing of such an act could not in 
the nature of things, be in the exercise of the 
ordinary ,duties of the agent or servant en-
trusted with the custody ·Of the company's 
goods .or _money; and, before the corporation 
could be made liable for such an act it must 
be shown either that there was express prece-

1 • dent, authority for the doing of the act or that 
, the act had been ratified and adopted by the 

corporation. · * * *" 

Once again the ,attention of this Court is respect-
fully called to the fact that the act .of the usher, in: 
causing the plaintiff's arrest, was n.ot for the pur-
pose of protecting the defen .dant, State Theatres 
C,orporation or its property, but because of the 
usher's and the manager's personal desires to vin-
,dicate justice ·on account of the alleged assault and 
battery co,mmitted personally upon the ush-er by 
the plaintiff. · 
· A case -directly in point is that of c ·oncoff v. Hip ,-

p·odrome The ,atre C'o.,· 180 Cal. 626~182 Pac. · 273, 
where the Court holds: 

· "An usher in a · theatre has no im .plied au- · 
th ,ority to arrest or -cause the arrest of a patron 

, -whose -conduct is disorderly. 
"The evidence· merely shows that -he was 

employed as an usher in the theatre which . 
-was the . scene of the arrest, and that as such 
usher, his duty was to attend to the seating of 
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the patrons after they had entered the room. 
· It may be true that one of the implied duties 
of an usher is to prevent disorderly con .duct 
in the theatre and perhaps to eje~t persons 
guilty thereof, but there is no evidence on the 
subject respecting his duties in that particu-
lar, or that he had any such authority. But 
in any event there was _ no implied authority 
to him from the defendant to arrest or im-
prison persons who might . commit criminal 
offenses while in the theatre. Such authority 
is not to be implied from the mere fact that 
he was an usher with the duty of attending 
to the seating of th ·e patrons and keeping or-
der. The authorities are practically unani-
mous to this effect." 

In the present case, however, the plaintiff him-
self called the usher, James T·uohy, to the stand, 
for the purpose of having him define his duties 
{p. 44, State of Case), and it was then definitely 
established that the only duties of the ushers were 
to esGort patrons to their seats and keeping order. 
It was not shown that the ushers had any author-
ity to order patrons arrested. The plaintiff is 
bound by this testimony. 

In New Jersey, the law is well settled that a cor-
poration cannot be held for the torts of its ser-
vants or agents unless such tortious acts are com-
mitted by the agents and servants in performance 
of their duties and with express authority from 
the corporation. 

Broka ·w v. N. J. R'a:ilroa ,d & c ·ons ifruction 
c ·o. a11.1d C'amp ,bell, 3 Vroom 328; 

Vance v. E•rie R'ailroa 'd, 3 -Vroom 334; 
See 25 Corp ,us Juris, 500; 
Daniel v. Atla ·ntic Coa'St Llne R. R. c ·o .. , 

136 N. C. -517-6-7 L. R. A. 455; 
Bernh .eim.er v. Becker, 62 Atl. (Mo.) 526-

3 L. R. A. (N. S. 221. 
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In the case sub judice, the tort of assault and 
battery was committed by the plaintiff on the 
usher while the usher was engaged in the perform-
ance of his duties. / 

It is respectfully submitted that the Supreme 
Court obviously overlooked the most important 
feature of the appellant's case and entirely omits 
any reference thereto in its recital of facts, i. e., 
that the plaintiff expressly invited his own arrest 
by requesting the Police Officer to arrest him; that 
the defendant corporation had nothing whatever 
to do with the arrest is borne out by the Supreme 
Court's own recital of facts since the Court rec-
ognizes the fact that the Manager, Keale, after talk-
ing to the Police Officer, stated to him "take him 
out.'' Marmorstein refused to go out but told the · 
officer to arrest him and that he, Marmorstein, 
would then go with the Police Officer "peacefully." 

It is respectfully submitted that the citation re-
lied upon by the Supreme Court in affirming the 
judgment of the First District Court-Wendelken · 
v. N. Y., Sus-qz1eh.a.nn .a & Wes-tern . R 1ailroall, 88 N. J. 
Law 270, 86 Atl. 377, is based upon a state of facts 
totally different from those sub justlce . 
. In the Wen .de/ken case the false imprisonment 

was occasioned by the direct act of the defendant 
corporation' 's servants ~nd agents as the acts com-
plained of were brought about in order to further 
the interests and protect the property of the rail-
road company. 

In that case the officials of the railroad had to 
tear up some railroad tracks and in order to avoid 
interference by the plaintiffs, locked them all up 
in a box car, and held them at bay with drawn 
guns until the tracks were torn up, after which the 
men were released. 

In the case at bar, however, I cannot too 
emphatically point out that the imprisonment and 
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prosecution were not caused by the defendant cor-
poration or in the course of its business or in the 
protection of the State Theatres property. It was 
caused entirely by the plaintiff punching the usher 
in the stomach. T'his assertion is entirely sub-
stantiated by the subject-matter of the criminal 
complaint which was filed by the usher in his in-
dividual capacity and alleged an assault and bat-
tery. 

Besides, the testimony clearly shows that even 
this assault and battery committed upon the usher 
would not have led to the arrest and making of the 
criminal charge had it not been for the plaintiff's 
own insistence to be arrested. 

In the Wendelken case, Mr. Justice PARKER him-
self points out that under the circumstances of 
that case the acts of the company justified a ver-
dict for punitive damages against it. The appel-
lant in this case respectfully contends that under 
the facts sub judice the verdict is not justified. 

Apparently every case must be decided upon its 
own 1nerits and it is respectfully submitted that 
the plaintiff-respondent has shown no facts.or cir-
cumstances which justifies his verdict. 

T'he plaintiff-respondent and the Court seem to 
lay some stress upon the point that the verdict 
of the jury may have been based upon an alleged 
assault and battery committed upon the plaintiff-
respondent by the usher and his brother. 

It is difficult to conceive any justification for 
this view. Plaintiff points to the stereotyped 
phraseology of P·aragraph 2 of the first count of 
the State of Demand which alleges "with force 
and arms assaulted the plaintiff and with great 

· force and violence pulled and drag .ged him about," 
etc., etc., but nowhere in the testimony is there 
any evidence of any assault committed upon the 
plaintiff by the ushers except that which is quoted 
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on page 101, line 39, of the State of Case, and 
the language used by the plaintiff on this point is 
too l1azy and indifferent to justify the verdict. 
T'he first count of the plaintiff ·~s S,ta~ of Demand 
is framed in false imprisonment and the ''force 
and arms" allegation is the usual stereotyped lan-
guage e1nployed to describe the manner in which 
the plaintiff was taken into custody in order that 
he may be falsely imprisoned. The testimony, 
however, distinctly shows that .no force and arms 
were used since the arrest was occasioned by the 
plaintiffJs OV\7n request and invitation. 

But the Supreme Court, in its opinion, says (p. 
118, State of Case, line 13) : 

"It sl1ows, if believed, and the jury had a 
right to believe it, that the defendant's em-
ployees ~aid hands on the plaintiff ', that he was 
substantially taken into custody ~n the 
theatre, turned over to a police officer by the 
direction of Keale and taken down to a police 
station where a formal complaint was made 
against him by Keale's express instructions." 

T!he evidence, however, does not bear this out. 
It seems to me that what the. Court must take 
into consideration is, the question as to whether 
the defendant's employees under the circum-
stances indicated by the evidence, unlawfully laid 
hands on the plaintiff. The language employed 
by the Supreme Court to the effect that the plain-
tiff was "substantially taken into custody in the 
theatre, etc.," must be disregarded since the plain-
tiff himself, as indicated in the excerpts of testi-
mony hereinabove quoted, invited and r·equested 
his own arrest. 

Surely he cannot now be h.eard to complain .be- · 
cause his request was granted-granted by a po-
lice officer "vho was _not at the time acting for the 
defendant corporation. 

• 

I , 
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T'he verdict in this case must stand or fall upon 
' , 

one of two theories: (A) T'he verdict is either 
compensation for an alleged assault and battery, 
or, (B) it is to compensate the plaintiff ' for his al-
leged false arrest and malicious prosecution. 

T'he latter ground must fail completely because 
plaintiff admits that he was arrested upon his 
own request and the making of the complaint was 
the personal act of the usher for the pu .nches in 
the stomach which the usher received at the 
hands of the plaintiff. 

If the verdict is sought to be predicated upon 
the assault and battery alleged to have been com-
mitted .by the defendant's employees, then here 
too, the plaintiff fails since nowhere in t,he testi-
mony is there a single fact which in any way con-
nects the defendant corporation with the assault. 
Neither is the evidence of the plaintiff in support 
of this alleged assault specifically convincing. He 
says he was "grabbed'' by the usher when he at-
tempted to take his seat. Was this grabbing un-
lawful? C,ertainly the usher had a right to pre-
vent him from taking his seat while the act was 
in progress and, furthermore, it has not been 
shown anywhere in the testim .ony that this act on 
the part of the ushers was unlawful or in any way 
prejudicial to the rights of the plaintiff-respon-
dent. 

If the plaintiff was the quiet, respectable, law-
abiding and peaceful citizen he claims to be, why 
was he so belligere11t in insisting upon taking his 
seat after he was told to wait until the act or the 
number was over. Why did he not take into 
consideration the rights of thousands of other 
people who were in the theatre at the time and 
who would be annoyed by his passing up and down 
the aisle while the act was in progress? 

• 
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It does not seem to me that under the facts of 
tl1is case and the conduct of the plaintiff-respon-
dent while in the theatre, this verdict sho·uld stand 
and that the def endan.t corporat~n should be 
penalized for the act of its usher who lawfully 
attempted to stop the plaintiff from taking. his 
seat. 

Mr. I{eale, the manager of the theatre, testified 
(p. 91, State of Case, line 22) : 

"Q·. What did Tuohy say to )rou? A. He 
told me he had been. hit out on the aisle. I 
asked him why, and . h.e told me that a lot of 
these ·boys had co,me up during the act. You 
see, if the boys don't lik.e an act, they get up 
and walk towards the rear, disturbing every-· 
body. T'hat is what happened during this act. 
S,o, in order to protect the patro -ns-and not 
have them annoyed, I ask the boys to please 
be courteous, and ninety per cent. of the1n will, 
but once in a while we will get somebody who 
is a little bit overbearing or very anxious, 
and they will force their way down. Natural-
ly, I was a little concerned about the boy' ·s 
(the usher) being hit, but it was a matter be-
tween T'uohy and the other man; nothing that 
the State T1heatre had anything to-do with." 

The Supreme C1ourt likewise s,eemed to em-
phasize stress upon . the ·fact that the manager 
(Keale) "instructed' "'• T 1uohy to go. down to make 
the charge to the P·oiice Station, but the testimony 
o~ this point is very clear that this "instruction" 
or "advice" was given after the plaintiff had been 
taken into custody on the complaint of the usher 
and a:f fer the p•atrol wagon w·as called up , for. See 
also page 913, C.ase, line 1: 

"Q. Did you have anything to do with the 
charge that was made agains ,t Marmorstein? 
A. 'Why, no, I had absolutely nothi11g whatso-
ever to do with that. It seemed that the bovs .,. 
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had made up their minds as to what they were 
g·oing to do. Nob•ody had any autl1ority to 
maike st1ch charges on bel1alf of the State 
Theatre.' 

"Q. You are the only one that had? A. Ab-
solutely. 

"Q. You didn't make any charge, did you?' 
A. No, sir. 

"Q. There wasn't any assault ~nd battery 
committed on yot1, was there? A. I didn't see 
anything." 

T 1he testimony also shows that throug'hout this 
affair Marmorstein was very loud and boisterous 
in the theatre. T'he defendant corporation has a 
right to protect its patrons and it is under a duty 
to see that peace and quiet are maintained at all 
times during the performance. 

As pointed out by Mr. l{eale in his testimony, 
panics and other serious results are very likely to 
fallow commotions of any sort. For doing this can 
the State Theatres Corporation be made to pay 
damages to a young man who acts as Marmorstein 
did, and who assaulted an usher of the theatre 
simply because the usher was trying to do his duty? 
Or, under the facts of this case, as will be dis-
closed upon a careful reading of the State of Case, 
can it be said that the State T;heatres Corporation, 
as a corporation, had anything to• do with the plain-
tiff's arrest or that the alleged assault he claims 
was committed upon him and which he describes 
as a mere "grabbing"? 



24 

PO.INT II. 

The motion for a non.suit and the direc-
tion of a ver ·dict should ha ,ve been granted 
because the pla,intiff requesied his own 
arrest. 

A cursory exarr1ination of t4e plaintitr' ·s testi-
mony, as corro :b·orated b·y the p,olice officer who 
made the arrest, es,tablishes the fact that the officer 
was first called in.to the thealre by the a'ssaulted 
usher for the purpose of ejecting the plaintiff. The 
plaintiff refused to go out and demanded that he 
be arrested, whereu .pon the police officer accom-
modated him. The testimony of the plaintiff on 
this point is as follows (p. 23, State of Case, line 22) 
on direct examination: 

"A. I said to Mr. Keale-I said, 'I haven't 
done anything.' I talked a few minutes, bi1t 
that was the effect, and Mr. Reale says, 'You 
are going out.' So when the officer brought 
me out I said, 'Where are ,ve going to·.' He 
said, 'You are going out.' 'Out wl1ere.' 'Out 
in the street.' S,o he went over and he talked 
to Mr. Keale. Mr. Keale said, 'Take hi1n out.' 
I said to the Officer, 'I am not going out in 
the street. I do,n't know what you can do in 
this matter, but if you will arrest me, I ,vill 
go with yo,u peacefully. T'his is, if you want 
to arrest me, I will go with yo•u peacefully.' 
T'he Officer then went back to Mr. Keale and 
Mr. Keale said, '·All right bring him inside-
into the office.' " 

On cross examination the plaintiff testified as 
follows (p. 34, State of Case, line 13) : · 

"Q. When the cop came down . the aisle, did 
· he take you out or did he ask you to go out? 

A. He a·s1'.·ed me." 
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And again on page 34, S,tate of C.ase, line 34: 

"Q·. How long after that was. it before you 
went out? A. \Vell, after we went on up there, 
we were about four feet a,vay from lVlr. Keale, 
and then the Officer says, 'Come on.' I said, 
'Where are we going?' He says, 'O·utside.' I 
said, 'No, I a·m not g'oing out. I d'o11'l kno1v 
wh,at you ca'n do a·bout this niatter, but if you 
want to arrest me, I will g'o with you peace-
fully.'" . 

And again o·n page 38, S,tate of C.ase, line 37: 

"Q. All he (P;olice Officer) w 1anted · to do was 
to P'.Ut yo ·u out of the theatre and you ref used 
to g10. A. Yes, sir." · · 

Police Officer Heath testifying for the plaintiff 
on cross examination says (p. 49~ State of Case, 
line 4) : 

"Q. When you g:ot _ to the b·aclt of the 
theatre-what happened there? A~ Why, we 
got to the back, and he came to the conclusion 
tl1at he was not going out, so he requested that 
he be arrested." 

Again on page 50, State of Case, line 14: 
"Q. Did Mr. Kea'le .(the m.a·na 'ger} tell you . 

to arrest Mr. Ma:rmorstein? A. Not that I ·re- _': 
member. 

"Q. If he had, wouldn'.t you remember it? 
A. Well, I don't take orders from . Mr. Keale 
in regard to arresting people. If I came ''to 
that conclusion, why, I was supposed to do · 
that myself." 

'. 

· Then again on recross examin _atio~ . (p. 62, State · 
of Case, Jine 29), the po~ice officer testifies: 

"Q. You would not hav 'e arrested . Mr. Mar-
morstein if he ha 'd not asked .for it, ·:w·ou_ld' 
you? A. No, sir. 
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"Q~ In fact, you hadn't any idea of putting 
him under arrest at all? A. No, sir. 

"Q. Didn't you tell Mr. Tuohy that if he 
wanted to make a complaint against Mr. Mar-
morstein that he would hav(1/to go to the 
police station the next morning and do so? 
A. Well, sir, I usually tell them that . 

. "Q. You usually do so. But you did so this 
time, didn't you? Didn't you tell Mr. Tuohy 
that if he wanted Marmorstein arrested on a 
charge of assault and battery he could go 
down to the police station the next morning 

., ·and file his complaint? Isn't that right? A.·· I 
think I told him that over at the station. 

"Q. Yes, at the station or in the theatre? 
A. Well, I just don't remember now where 
it was. 

"Q. But you might have said that to him? 
A. I might have said that. ) 

"Q·. And it was only when Mr. Marm9rstein. 
insisted upon being arrested that you took him 
in? A. That is all. 

"Q. And you took him in at that time in-
stead of· waiting until the next morning? A. 
That is right." · 

Thus it will be observed that the case sub judic-e 
binds the defendant corporation even less than 
the Maryland cases above cited, for in addition 
to the facts hereinabove argued, we have the addi-
tional circumstances here, which unquestionably, 
and by the plaintiff's own admission, prove that 
the plaintiff was arrested at his own request or 
suggestion rather than at the direction of the cor-
poration or any of its employees, and certainly not 
in furtherance of the company's business. This 
strikes at · the very heart of any element of prob .- . 
able ca rise, or charge that the defendant 'caused · 
plaintiff's arrest. 

The law is well settled that the · arrest of a per-
son by a policeman called by a corporation em-
ployee for the purpose of ejecting a person from 
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premises of the corporation, cannot be construed, 
when the ejection leads to an arrest invited by the 
individual as binding upon the corporation. 

See Little Rock · Tra 'cfion & Electric Co. v. 
Walker, 40 L .. R. A. 473, where the Arkansas Su-
preme Court holds: 

"T'he arrest of a street car passenger by a 
Policeman called by the conductor of the car 
to arrest and take him off on the charge of 
riding witho11t paying the fare does not render 
the carrier liable for false imprisonment, 
when the conductor had been authorized only 
to put delinquent passengers off the car." 

See, also, Decker v. L,a:ck·awa 1nna · R. R. Co., . 39 
Pa. Super. 225, where the Court holds: 

"Where a · discharged employee after being 
removed from the car by the Peace Officer, 
ran back into the car and was thereupon fol- ' 
lowed, br9ught out and arrested by the P·eace 

·· Officer for · disorderly conduct, the Railroad 
Company, having only authorized his removal 
from · the car, could not be liable for the false 
imprisonment." 

Then again, in the case · at bar, M'armorstein tes-
tified on direct examination by Mr. Colgan, in re-
buttal (p. 101, State of Case, line 25) : 

"Q·. M·r. Marmorstein, you hear() Mr. Keale 
say that he had nothing at all to do with your 
arrest; is that so? A. He told Tuohy to make 
a charge when we were in the inner · o-ffice. He 
told the officer to ta·ke me out. 

"Q. T 1hat is, Mr. Keale, the man who was 
just on the stand here? A. Yes, sir. 

"Q. Did he say anytl1ing to yo11 about your 
having to behave yourself or you could get 
your money b-ack? A. No mentio ,n was made · 
a·bout money at all. No offer was ever made 
about money. T 1he ma 'in idea uJa·s to p·ut me 
out in the street. Tha 'l 1vra·s the maln idea." 
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F'rom this testimony it is quite clear that at th.e 
close of the plaintiff''s direct case and at the close 
of the_ entire case, the plaintiff failed in the burden 
of proof which is req ·uired in case~f false arrest 
.and malicious prosecution. . . 

He failed to prove: 

FIRST.-W ant of pro,bable cause on the part of 
the corporation. 

SECOND.-That his arrest was brought about by 
the corp.oration or anyone acting on behalf of the 
corporation with authority, and within the scope 
of their emplo-yment. 

THtno.-His .o-wn evidence establishes definitely 
and convincingly that he was arrested at his own 
request rather than upon any charge made b·y the 
corporation. He was the first and only person to 
suggest it. 

FouRTH.-T 'he evidence showed quite clearly 
that the plaintiff's request to be arrested wiped 
out completely the presumption of malice or want 
of probable cause on the part of the corporation. 

All of the above points are essential elements 
to spell out a case of malicious prosecution and of 
false imprisonment. 

It is respectfully submitted that this case should 
never have been permitted to go to the jury since 
no legal evidence had been adduced by the plain-
tiff which in any way involved or connected the 
defendant corporation with the plaintiff's suit. 
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P'OINT III. 

T'he Trial Judge erroneously ~e _ld that it 
was a questio~ for the jury to determine 
whether the manager of the defendant cor ·-
poration acted within the scope ~f his 
authority and h.a,d power to au.thorize on 
behalf of th.e defenda.nt corporation · the 
arrest -of the plalntiff. 

Mr. Keale testified ' with regard to tl1is as follows 
(p. 9'3, State of Case, line 5) : 

"Q. Did y·ou have anything to do with the 
charge that was made against Marn1orstein? 
A. Why, no, I had absolutely nothing whatso-
ever to do with that. It seemed that the bo,ys 
had made up their minds as to what they were 
going to do. Nobody had any a'uf hority to 
ma ·ke such ch1arr1es o,n behalf of tlze State T'he-
atre." · 

( . 

·This evidence remained t1ncontradicted, and the 
issues thereupon became a matter of law for the 
Court to decide. Magow'an v. Rickey, infra. 

POINT IV. 

·T·he Trial Court erroneously held that it 
was a question for - the jury to determine 
whether the arrest of the plaintiff was 
caused by the defendant's employees actin.g 
within the scope of their em.ployment a,nd 
with authority from the defendant corp -ora-
tion when there was no legal evidence a,d-
duced by the plaintiff to sustain such a 
ruling. 

Under this point "rill be argued P 1aragraphs 4, 
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 151, 16, and 17 of the 
Specification of Determinations (pp. 3 and 4, State 
of Case). 
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A cursory examination of the testimony in this 
case . absolutely fails to disclose any evidence what-
soever offered by the plaintiff which in any way 
fixes or attempts to :fix the · liability 9f the defend-
ant corporatio ·n through the acts o( its en1ployees. 

Not a line of testin1ony has been offered b,y the 
plaintiff which in any way connects the duties of 
such employees with the arrest. · It was not even 
attempted to 1be proved by the plaintiff that the 
agents and employees of the State Theatres Cor-
poration acted within the scope _ of tl1eir autho ,rity 
or employment. 

Certainly these things cannot be left to infer-
ence, and the jury must have some positive proof 
of these essential elements upon which they can 
rest a verdict. 

C.orporations can . only act through their serv-
ants, agents, and employees, and in order for a 
corporation to be h.eld for the tortious acts of its 
servants, agents, or employees, the burden rests 
upon the pla~ntiff in each of these cases to prove 
that such tortious acts were committed by or with 
the authority of the corporation and within the 
scope of the employment of such agents, servants 
and employees . T'hese elements cannot be in-
f ered but positive proof may b,e offered to estab-
lish them, even where the officers of the corpo,ra-
tion are concerned. 

This principle of law is so well settled that I 
respectfully submit no additional citations are 
necessary to !b·e quoted in support. 

F·or further argument under this point the atten-
tion of the C,ourt is respectft1lly directed to the ·· 
argument of Point I of this brief. 
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POINT V . 
. 

~he Trial Court , er·roneously left it to the 
jury to determine whether there was prob1-
able cause for the arrest of · the plaintiff 
(Pa.r. 18 of the Speci:6.ca.tion of Determina .-
tions). 

At the close of the entire case the defendant 
moved for a direction of a verdict (p. 10'5·, State of 
Case, line 34) upon the ground that the plaintiff 
failed to prove want of probable ca11se and any 
deg:ree of malice. 

T(he Court, however, overruled these motio -ns 
and left it for the jury to determine whether or 

• 
not there was probable cause for or malice in the 
plaintiff's arrest and the learned T'rial Judge 
charged the jury as follows (p. 109, State of Case, 
line 2:6,) : 

"Now, tl1e q11estions which are submitted to 
you here are very largely questions of fact 
with which you deal as jurors being the final 
arbiters of the dis.puted questions · of fact. 
Your first inquiry is: Was this assault; ,vas 
this arrest; was this prosecution of ,,tl1ich the 
plaintiff complains prosecuted or done by the 
State Theatres Corporation through its agents . 

. If it was not, that ei:ids. the case. If it was done 
by the State Theatres Corporation, your · next 
inquiry is: Was it done without probable 
cause? If it appears to yo11 that it ,vas done 
by the State T'heatres Corporation, but that 
they had probable cause to take the proceed-
ings which are complained of by the plain-
tiff, there can be no recovery. It is only in 
case you •find that this prosecution was car-
ried on and conducted by the State Theatres 
Corpo·ration and without probable cause, then 
you will take up the question of damages." 

It will be noted that the Court omitted to define 
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"probable cause" and the questio11 W'as left to the 
fury to d·etermine w·hether or not the plaintiff was 
gu:ilty as charged in the criminal complaint. 

T'his, we respectfully submit, was harmful error 
since the -question was not whethfu the plaintiff 
had committed the things with which he was 
charged in the P 1olice C1ourt. The sole questio,n 

· was whether or not the S,tate T1heatres Corpora-
tion had probable cause to believe that an assault 
had taken place, . or, more properly speaking, the 
issue was whether or not the usher, James Tuohy 
(if his action did bind defendant), had probable 
cause for making and pressing an assault and 
charge of assault and battery, and whether there 
was any malice. 

The guilt or innoence of the plaintiff in the 
criminal proceedings was not an issue. 

See M.aig1owa ·n v. Rickey, 64 N. J. 40,2; 45 Atl. 804, 
where Mr. Justice VAN S,YCKLE speaking for the 
Supreme Court said : 

"The question of the existence of a reason-
able and probable cause for the prosecution 
of the persons of malice should hav ·e been de-
cided b-v the court and not have been left as ... 
it was to the jury." 

See B'ell v. R:allroa :d C'o., 58 Liaw. 227; 33 Atl. 211. 
See, also, Slricker v. Railro 1a'd Co., 16 L,aw. 230; 

30 Atl. 776. 
T 1he testimony of the defense at the trial was 

uncontradicted and uncontroverted in so far as 
the source of its information was concerned · re-
garding the occurrences which led up to the mak-
ing of the criminal complaint. 

T'he plaintiff in no wise contradicted the evi-
dence of the defense in any particular, especially, 
with respect to the testimony of the Manager, Mr. 
Keale, or of his assistant, Mr. Hogan. 

(. 
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Both these men testified, and ·their testi'mony is 
supported by P'olice Officer Heath, a W'ilness for . 
the plaintiff, th 1at an a:ssault a'nd battery had ta'ken 
place and that the usher, J:a,mes Tuohy, w 1ho 
claimed to h1av 1e beerz assa ·ulted, was standing i there 
crying (p. 95,, S1tate of Case, line 39) ; that Hogan 
heard a voice cry out in the darkness and stillness 
of the theatre, "Leave go, I am going to my seat!" 
(p. 83, State of C,ase, line 3'0). 

T'he plaintiff himself in rebuttal testified (p. 103, 
line 15) : 

"Q. After they took hold of you 110,v did 
you free yourself of their grasp?· A. I p·ulled ' 
a·way from them." 

Whether the plaintiff, in "pulling away" ac-
tually struck the usher in the stomach as "'as 
charged and related by the usher to- the manager, 
goes to the very essence of probable cause. T'he 
question is not whether the plaintiff struck -· the 
usher, but whether there was reasonable and prob-
able cause for an arrest o-n. this charge-that is, if 
the corporation is to be held responsible for the 
arrest at all. 

Mr. Kea :le, the manager of the theatre, testified 
that he knew , nothing w 1ha'leve ,r of the arrest or 
of the p 1olicema 'n' s intention to arrest the plain-
tiff until the officer w,as a'ctually telep 1honing 1 for 
the p,a:fro.f w 1ag1on. This story is elaborately cor-
robora'led b,y the plaintiff, who himself testified 
that up to that point the only thing that he heard 
the manager say was that the plaintiff was to go 
out of the theatre. 

' 
Not one word have we in the testi1nony through-

out this case, either in the plaintiff's direct proof, 
or in rebuttal, which b,ears any relation to the 
issue of want of probable cause or presence of 
malice. 
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In . the case of Isso v. Viscount, 74 Law. 65, 64 
Atl. -953,, Mr . . Justice FORT says: 

"An accusation of larceny is justified if the 
party acc11sed ·be guilty. It is ;txcused if prob-

. able cause be found for the 1naking : of the 
accusation although the prosecution r ·esulted 
in acquittal. * * * At the trial in this case 
the court cparg:ed the jury; 'was the affidavits 
true or false? From the falsity of the affidavit 
upon which an arrest is procured malice and 
want of probable cause may be inferred.' 

"We do not think that this statement of the 
law is accurate under our decisions. It left 
the jury to find the defendant guilty if the 
facts stated in the complaint were not true, 
whether lie had or had not reasonable and 
probable cause for statin .g them; and if he di(l ' 
or did not believe them to be true." 

In the Rickey case, sup ,ra, the C.o.urt held that 
it was immaterial whetl1er or not there was mal-
ice; if there was a reas ,onable an .d probable cause 
for making the complaint, and if the defendant 
acts cautiously after due investigation then, if 
there is a reasonable or probable cause, the de-
fendant cannot be held responsible in a civil case 
for damages. 

T'he testimony of the defendant in the case sub 
judice is• replete with . evidence of the fact that 
the corporation too 1k no steps whatever to cause 
the · plaintiff's arrest 

And even if we tie up the remark alleged to 
have been made b,y Mr . Keale, the manager, to 
the usher~ wherein the manager advised the usher 
to make the complaint · of assault and battery in 
the P·olice Court, yet it cannot be charged . to· h~ve 
.b·een done without reaso ·nable or probable cause 
or with malice, because the usher who claimed 
to have :been assaulted was standing there crying, 
and pointed out the plaintiff as the person _ w.ho 
had co•mmitted the offense. 
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The mere fact that the plaintiff was discharged 
in the Police Court does not of itself, standing 
alone, justify a verdict in his favor. 

Aside from all this, the defense wishes to empha-
size the fact that T'uohy, tl1e usher, acted upon 
his own behalf, and not for the defendant corpora-
tion, when he pressed the criminal charge agai11st 
the plaintiff. 

T'he T·rial Court erroneously a,nd over the 
objection of the defenda,nt p·erJnitted the 
plaintiff to testify as to his melllbership , in · 
certain fraternal or ·ganizations (P ·ar. 23, 
Specification of D ·eterminations). 

In response to a question put to the plaintiff on 
direct examination the plaintiff was allowed to 
testify over ·objection that he was a men1ber of the 
Benevolent and Protective Order of Elks, and the 
Albert L. Quinn P'ost of the American Leg :ion. 

It is respectfully submitted that this ruling was 
prejudicial and harmful error, since it was argued 
at the time that its sole purpo ,se was to prove good 
character and damages to plaintiff ''s reputation. 

It is respectfully submitted that, in the first place, 
the good moral character of the plaintiff' ,vas not 
an issue; and even if it " 1 ere, the mere fact of 
membership in these two fraternal organ.izations 
would not legally establish it. E,ven scoundrels 
belong to the most respectable fraternal and social 
orders. 

It is quite prob ,able that th.e plaintiff was of 
good character, but it certainly was not attacked 
by the defense . ., 

T'he members of tl1e jur) 1 may have been Elks 
or members of the American Legion, or members 
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of their family may have been affiliated with either 
or bo 1th these organizations, and it is clear that . 
the sole purpose of this qt1estion . and its answer 
was to appeal to the sympath~s of tl1e · j11ry 
through these fraternal affiliations. 

T'he question should not have been allowed and 
it is respectfully submitted that the Co11rt erred 
in permitting it to be answered. 

POINT · VII. 

;,:. The · Trial Court erroneously charged the 
jury as follows: 

"THE COMPLAINT IS- T 1HAT THE ST 'ATE . 
THEAT ·RE ,S CORP 10RA 'T'ION ACT'ING T:HRU J 

ITS AGENT C,O·MMITTE ,D AN ASS,AUL:T' AND 
BAT'TE ,RY UPON 'T•HIS P'L,AIN1,IFF ON T'HE. 
14th DAY OF' FE 1BRUARY, 1927,'' etc. 

(Under this point will be argued paragrapl1s 20 
and 21 of the Specification of Determinations.) 

It is obvious from a reading of the pleadings 
and of the evidence in . this case, that the learned 
Trial Court committed a serious and most harmful 
error in thus instructing the jury, since it is appar-
ent from the S,tate of Demand as it is also from 
the evidence, that ·this case is based solely t1pon 
two grou .nds : 

· First: . For malicious prosecution; 

Second: . F'or false imprisonment. 

.· No charge is made by ·the plaintiff that the de-
fendant GOrporation committed an assault and bat-
tery against him, nor ,vas any mention ma.de at 
the trial to amend the ·pleadings so as to incl11de 
a count for assault and battery. The learned Trial 
! .u~ge must have confused some of the issues of 
the · case and undoubtedly the learned Trial Judge's 
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injection of this element of assault and battery 
was due to a misunderstanding on his part. 

However, the appellant respectfully submits that 
the statement of the Trial Court to the jury on 
the question of assault and battery was a serious 
and harmful error, prejudicial to the defendant, 
and for this reason also the judgment ought to be 
reversed. 

RESUME .. 

A reading of the testimony contained in the 
record of this case will disclose at least one out-
standing feature which definitely disposes of the 
plaintiff's contention that the State Theatres Cor-
poration should be made to respond in damages 
for his arrest. 

This feature is the fact that the plaintiff was 
arrested upon his own request, and the complaint 
was later pressed by James Tuohy, the usher, be-
cause an assault and b•attery was alleged to have 
been committed upon him, individually, by the 
plaintiff. 

I can readily understand that there might be 
some ground upon which the corporation can be 
held had the plaintiff been arrested on a charge 
preferred by the State T'heatres Corporation 
through its officers, agents, servants and employees 
arising out of some a'c.t of misconduct on the part 
of the plaintiff as a'gains.l the State Thea .tres Cor'-
poration . or its p,rop ,erty. As for instance, a dis-
turbance had arisen in the theatre and the cor-
poration then arrested the plaintiff charging him 
with causing the disturbance and the plaintiff 
later being discharged. But this is not the case; 
the plaintiff was arrested because he was alleged 
to have punched an usher, and this usher turns 
around and prefers a charge of assault and bat-

,I 
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tery against the plaintiff'. That the assault took 
. . 

place on the _corporation's premises, is immaterial. 
It might have happened anywhere. 

Certainly it cannot be charged that the corpora-
tion had anything to do with either the assault 
and battery or with the plaintiff' ·s subsequent ar-
rest. Neither it, nor its property, had any connec-
tion with this affray. 

But even granting, for the purpose of argument, 
that such was the case, then the appellant respect-
fully submits, in view of the line of cases herein-
above cited, that the judgment against the State 
Theatres Corporation cannot be sustained and the 
judgment of the Supreme Court should be re-
versed. · 

The plaintiff at the trial seemed to lay great 
stress upon the rules of the State Theatre which 
were being enf arced at the time of the trouble. 
Aside from the fact that the rule being enforced 
was a reasonable one, and invoked for the protec-
tion of the thousands of people-men, women and 
children-who patronize the theatre, such an argu-
ment is beside the point. 

For examp 1le: If in the Turnp 1ike case, a pas-
senger boards a street car and refuses to pay his 
fare. .L4n arg'ument ensues, and tlze p'assenger 
assau :lts the condu ·ctor. The conductor stops the 
car and calls over some nearby police officer, who, 
on the conductor's personal complaint, arrests the 
passenger. Both the passenger and the street car 
conductor make charges of assault and battery 
against each other and at the police court hearing, 
both complaints are dismissed. 

Under the above facts, can it be held that the 
Street Railway Company can be held responsible 
or liable in damages? I am unable to lend myself 
to an affirmative . view, and I respectfully contend 
that it would make no difference even if the gen-

• 
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eral manager of tl1e Railway Co1npany was present 
and advised the conductor to press his personal 
complaint. 

The example above quoted is exactly on all 
fours with the facts in the case sub judic:e, ex-
cept that in our case, the plaintiff insisted upon be-
ing arrested. 

Respectfully submitted, 

ATWOOD C. WOLF, 

Attorney for Def endant-Appcllant. 
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New Jersey Court of Errors and Appeals 
Between ·: 

LEO MARMORSTEIN, 

Plaintiff-Respondent, 

and 

STATE THEATRES CORPORATION, a 
corporation of the State of 
New Jersey, 

Def end iant-Ap ·pellant. 

On Appeal from 
Supreme Court. 

BRIEF OF PLAINTIFF-RESPONDENT. 

Statement. 

The facts in the statement set forth in the de-
fendant-appellant's brief do not contain the true 
facts as shown by written testimony in the State 
of Case, and which facts we say are the following: 

o ,n or about February 14, 1927, plaintiff-respond-
ent Leo Marmorstein purchased a ticket for a 
matinee performance in the State Theatre in Jer-
sey City, and took his seat. During the feature 
act of the vaudeville performance Marmorstein 
left his seat to go to the men's room in the 
rear of the orchestra. He returned in about 
five mint1tes and was about to · nroceed down 
the aisle to take his seat, when he was stopped by 
one of the ushers and told tl1at be could not go 
down and take his seat as it was the manager's 
orders to wait until the end of tl1e number. , The 
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particular act on at the time had ab out six or seven 
numbers in it and plaintiff waited until the end 
of tl1e number that was being acted at that time 
and then walked down the aisle. Pla intiff had only 
proceeded a few feet past {he u sl1er " rhen l1e 
grabbed him, and said again, "you can ' t go down." 
Plaintiff pulled away from him and continued 
down to his seat, wl1ich was the end seat and num-
bered GG 101 center. Plaintiff-respondent was 
seated only a few minutes when another - usher 
came down and said to plaintiff, "You think you 
are a privileged character," and told l1im that he 
would see him at the end of the act. At the end 
of the act a policeman came down with the usher 
and told the plaintiff-respondent to come with l1im 

I 

and when the plaintiff-respondent reached tl1e 
head of the aisle, Mr. Keale, the manager of the 
State Theatre was there. Plaintiff-respondent ap-
pealed to the manager, Mr. Keale, that he had done 

" -
no wrong and did not see why he was arrested, 
and Mr. Keale said to him, "Y 011 are going out." 
Plaintiff-respondent then asked the officer where 
he was bringing him and the officer said he was 
going out. in the street. Plaintiff-respondent re-
plied that he 'was not going 011t in the street as 
he had paid his way into the sho,v, had done no 
wrong and that if the officer wished to arrest him · 
he would go with him peacefully. The officer went 
back to Mr. Reale, the manager, and Mr. Reale 
said, "All right, bring him inside into the office," 
where they proceeded, and Mr. Keale then told the 
officer to use the 'phone and call for the wagon 
and pointed 011t to the officer where the 'phone was 
located. Plaintiff-respondent ap p ealed again to 
Mr. Reale to be allowed . to remain, but Mr. Keale, 
the manager, turned to the usher and said to him, 
"You go down and make a charge of assault and 
battery against this man,'' and then plaintiff-re-
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spondent was taken from the theatre _ to _the patrol 
wagon, which was outside of the theatre, - a-nd 
brought to the Seventh Precinct in Jersey City~ -
and detained in the police station for an h-our or : 
so, while bail of $100 was arranged for his appear-
ance in the · police cpurt the next morning. T'he 
case was heard in the police court the next morn-
ing and the plaintiff was discharged. T·he plain- . 
tiff-respondent M.r. Leo Marmorstein also testified 
that he was in business in Jersey City as treasurer 
of an industrial loan society, and also treasurer of 
the Albert Quinn post, and a member of the 
Benevolent Protective Order of Elks, and at the 
time that he was brought from the theatre to the 
police wagon, which was standing outside on the 
Boulevard, the street was crowded with people. 

ARGUMEN .T. 

POINT ONE. -

The plaintiff-respondent should not have been 
nonsuited on the appellant's motion because · the 
plaintiff did show that the arrest was made by the 
authority of the defendant, for by the testimony of 
the plaintiff-respondent it showed that Mr. Keale, 
the manager of the State 'T'heatre, was the one who 
ordered the arrest, by reason of a breach of the 
State Theatre's rules, which rules, by the way, 
were not displayed in any part of the theatre, and 
were only k11own to the plaintiff-respondent by 
reason of the usher telling him so; and further, that 
the manager, Mr. Keale, was acting within · the 
scope of his authority, and _this matter was prop-
erly submitted to the jury as a question of fact. 

T'his is further borne out by the testimony of 
John G. Keale, manager of the State Theatre, _on 
direct examination by the attorney of the appel-
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lant, Mr. Wolfe, on page 913 in the State of Case, 
line 14, in which Mr. Keale testified that he was the 
only one who had authority to make any charges. 

In the case of Brokaw , v. The New Jersey 
R,ailro ,ad and Tria.nsp ,ortation c/and Campbell, 3 
Vroom 328, 32 N. J. L. 32;8, it was held: 

"The question whether _ a corporation is lia-
ble for the tortious acts of its agents or ser-
vants, is to be determined by the same prin-
ciples, as determine the question of the liability 
of a master for the torts of his servant." 

On page 331, ibid., J11stice DEPUE, held, if the act 
of the agent was authorized by the rules and regu-
lations of the company or wias necess 1ary to 1accom-
plish the p·urp-oses of his employmenl the company, 
is answerable even for the unnecessary_ violence 
of the agent. 

T'he appellant contends that the plaintiff-respon-
dent should have been nonsuited because no ex-
press authorization was shown by the plaintiff to 
the agents of the theatre to cause the arrest and 
prosecution of the plaintiff-respondent, and the 
appellant cites the fallowing cases: 

President, etc., of B'altimore a'n_d Y. Turn-
pike Road v. Green, 86-Md. 161; 37 Atl. 
642; 

Central R. R. Co. v. Brewer, 78 Md. 3-94; 
28 Atl. 615; 

Carter v. Machine Co., 51 Md. 298; 
Beiswanger v. American Bonding & Trust 

Co., 98 Md. 287; 57 Atl. 2012, in support 
of this doctrine. · 

The above cases cited by the appellant have 
been passed upon by the Court of Appeals of Mary-
land in McCrory S 1tores C'orp. v. Satchell, 129 Atl. 
348, in which case it was held that the master is 
liable for servants' acts done within the scope of 

• 

J 
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employment and limits of implied authority, how-
ever erroneous, mistaken . or malicious, b.ut not for 
acts beyond such limits unless expressly author-
ized and subsequently ratified. The C,ourt of Ap-
peals of Maryland in this case refutes and distin-
guishes the mistaken idea that the cases cited 
above for the proposition that there must be an 
express authority and says, that this is erroneous. 
This same proposition was distinguished in an 
earlier case in lVIaryland, Baltimore C. & A. Ry. Co. 
v. Ennalis, 69 Atl. 638, when the same doctrine was 

· repudiated. Tl1e c .ourt in this case held that it 
was not necessary to prove an express authoriza-
tion if the act done is within the scope of the 
agents' employment. 

I therefore submit that _ the manager was act-
ing within the scope of his authority and rendered 
the corporation liable when he directed the usher 
to make a charge of assault and battery against 
this plaintiff-respondent. This is borne out by the 
testimony of _ Mr. Keale, the manager, in the State 
of Case on page 93, line 14, where he testified that 
he is the only one who had authority to make any 
charge on behalf of the State Theatre, the def end"." 
ant-appellant. 

From the cases cited by the plaintiff-respondent 
in Maryland and also the cases in the State of New 
Jersey, it is not necessary to prove any express 
authorization on behalf of the defendant company, 
as we submit that this act which the manager, Mr. 
Keale, did was within the scope of his authority 
and during the course of his employment. 

See also 12 c ·yc., pages 1216-1217, and cases there 
cited. 

The appellant further cites the case of Concoff 
v. Hippodrome Theatre Co., 180 Cal. 626; 182 P'ac. 
273, for the proposition that the usher in a theatre 
had no implied authority to arrest or cause the 
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that cas _e, . however, the facts are entirely different 

. from _ the .case at b.ar. In the case cited the Court 
held that _ th~ _-usher had no i.mpl~d authority, but 
further stated tl1at the duties o( an usher were to 
attend to the seating of the patrons after tl1ey had . 
entered the room, and that it may be true tl1at one 
of the implied duties of an usher is to prevent dis-
orderly conduct in the theatre and perhaps to eject 
persons guilty thereof, but tl1ere is no evidence on 
the subject respecting his duties in that particular 

. or that he had any such authority. 
In the case at bar there is evidence that the 

manager had the authority by his own testimony to 
pref er charges, and from the evidence of the plain- , 
tiff-respondent it shows that the manager was 
present, and that he was the one who instructed 
'the usher to make the charge of assault and bat-
tery, and that he further informed the plaintiff-
respondent that he was going out of the theatre, 
·and further that he showed · the officer where to 
telephone for the police wagon. 

It is further submitted that in the case at bar, 
I do not contend that the usher had the authority 
to cause the arrest, but I do contend that the 
manager had the authority and that he did cause 
the arrest and prosecution, as he was present at 
the hearing in the Police Court, when the plaintiff-
respondent was tried and discharged. 

In affirming this judgment when the case was 
before the Supreme Court, it relied on the case of 
W endelhen v. N. Y. Susquehana and Western, 88 
N. J. L. 270, 86 Atl. 377, and counsel for the appel-
lant in his brief attempts to distinguish that case 
from the case at bar, and I respectfully ' submit 
that the opinion cited and followed by the S,upreme 
C9urt settled the question raised under this point 
in the case at ·bar . In the cited case at page 271, 

J 



, 
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Justice PARKER points out that the general superin...___ 
tendent issued tl1e orders and his acts were binding 
on t·he company. In the case at bar according to 
the plaintiff's testimony the manager Mr . . Keale, 
wl1ose authority was conceded by his own testi-
mony, was the one who instructed the usher to 
make the charge, which facts I submit were suf-
ficient to justify the verdict against the defendant-
appellant. 

Counsel for the appellant arg ,ues other facts 
under this point which I respectfully submit were 
all controverted and which were properly sub-
mitted to the jt1ry. 

POINT T'\VO. 

Plaintiff should not have been non-suited and 
the direction of a verdict should not have been 
granted because the plaintiff requested his arrest. 
As the learned Trial Judge said in disposing of this 
motion for a nonsuit (see p. 67, State of the Case) : 

"T 'he Court: It is · not a question of consid-
ering the testimony of the witnesses on a mo-
tion for nonst1it. The statement that the plain-
tiff hi1nself has made would justify the hold-
ing of the State T'heatre. I will deny your 
motion arid allow you an exception." 

The law is definitely settled in this State by the 
case of Kaufman v. Bush, C-ourt of Errors and Ap-
peals, 69 N. J. Law, page 645 (syllabus). 

1. Discrepancies between the testimony of the 
witnesses called by a plaintiff cannot avail the de-
fendant t1pon a motion to nonsuit. 

Also in the opinion of the Court delivered by 
Judge GARRISON, on page 646, ibid: . 

"The trial judge could not ignore the testi-
mony of one of the plaintiff's . witnesses in 
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'• f av.or of -that given by another, . or _pass llpon 
the _ir conflicting claims · as to £redibility. The 
motion has the effect of a demurrer to so much 
of the testimony as is f avor:able to the plain -
tiff~ admitting its verity in pqint of fact for the 
purpose of denying its sufficiency in point of 
law. The motion to direct a verdict in the 
present instance presented tl1e plaintiff's case 
in precisely the same asp·ect." 

POINT TH'RE 1E. 

The Trial Court properly held that it was a qt1es-
tion for the jury to determine whether the mana-
ger of the defendant corporatiaon acted within the 
scope of his authority and had tl1e power to 
authorize on behalf of the defendant corporation , 
the · arrest of the plaintiff-respondent. Mr. Keale, 
the manager, testified on page 93,, S.tate of Case, 
line 5, as fallows .: 

"Q. Did you have anything to do with the 
charge that was made against Marmorstein? 
A. Why, no. I had absolutely nothing what-
soever, to do with that. It seemed that the 
boys had made up their minds as to what they 
were going to do. Nobody had any authority 
to make such charges on behalf of the State 
Theatre. 

"Q~ You are the only one that had? A. Ab-
solutely." ·-

This showed conclusively that manager Reale had 
the authority to cause the arrest of the plaintiff-
respondent in_ this case. Of co11rse, he denied that 
he did so cause the arrest, but the plaintiff-respon-
dent's testimony contradicted this and a disputed 
question of fact was presented for the jury to de-
termine. See ·page 24, State of the Case, line 25': 

"Q. What did Mr. Keale say to him? A. He 
said to him, 'You will go · down and make a 
charge of assault and battery against this man, 
see?' 



"Q. Mr. Keale said that? · A. Yes, he told 
· the usher to mak -e a charg .e of assault" and 
battery, w~ile the patrol wagon ·was coming. 
I g·ot in the patrol wagon, and this y.oung f el-
low got in also, and we were taken over to 
the Seventh Precinct." 

Again, on cross examination ' of Jo .hn Keale, the 
manager of the State Theatre, the testimony 
showed that Mr. Keale, was in the Police Court the 
next day, he testified that he only went there for 
recreation to hear some cases, and that he was 

. not very much interested in the outcome of the 
case in the Police Court, but his testimony in th_is 
respect was very unsatisfactory and was for the 
jury to say, whether or not he was telling the truth. 
See pages 97 and 98, State of Case, for testimony 
on this point. 

Again, I submit that under this testimony the 
Court properly submitted this question to the jury 
to determine, as this question was disputed, and 
I do not think it necessary to cite any cases . in 
support of the doctrine that disputed questions of 
fact are not to be decided by the Court, but are to 
be left to the jury to determine under the proper 
instructions. 

POINT FO ·UR. 

The Trial Court properly held that it was a ques-
tion of fact for the jury to determine whether the 
arrest of -the plaintiff-respondent was caused by 
the defendant's employees acting within the scope 
Qf their employment and with authority from the 
defendant corporation. I do not think it neces-
sary to argue this point as I think it is covered 
under Points One and Three of plaintiff-respon-
dent's brief and I respectfully refer the Court to 
our argument under these points. 
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POINT FIVE. 

The Trial Court properly left it to the jury to 
determine whether there was probable cause for 
the arrest of the plaintiff. At the close of the en--
tire case the learned Trial Judge refused to direct 
a verdict for the defendant corporation upon the 
ground that the plaintiff-respondent failed to 
prove want of probable cause and any degree of 
malice. Whether or not there was probable cause 
for the arrest of the plaintiff was in dispute be-
cause the plaintiff's testimony shows that he was 
arrested on a charge of assault and battery which 
was false, he having committed no assault and bat-
tery. On the other hand the usher testified that 
he had been assaulted by the plaintiff-respondent 
and for this reason the arrest was caused. The 

, . 

plaintiff's testimony sho~s that the main idea was 
to eject the plaintiff-respondent from the theatre. 
If that is so, then he ,vas arrested on a false charge 
w·hich was maliciously made, and it clearly shows 
want of probable cause, but as this is disputed it 
was properly held to be a question off act to be de-
termined by the jury. 

In the case of Weisner v. Hansen, 81 N. J. L. 601; 
52 Vroom 601 (syllabus), the Court of Errors and 
Appeals, held, in an action for malicious prosecu-
tion, uncontroverted evidence that the charge upon 
which the plaintiff-respondent was prosecuted was 
false, so far as the plaintiff's responsibility for the 
malice alleged against him was con_cerned is suffi-
cient to justify an inference against the defendant 
of mali~e and want of probable cause. 

2. "When the question of the exi~tence or 
non-existence of probable cause for instituting 
a criminal prosecution depends partly upon 
undisputed facts, and partly upon facts which 
are in dispute, and which must be determined 
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from the evidence in •-the cause such question 
is not one of law to be · resolved by the court 
but one of fact to be settled by the juty under 
the proper instructions.') 

. . ' 

Appellant has cited the case of McGow,en v. 
Rickey, 64 N. J. L., page 402:, for the proposition 
that the question of the existence of a reasonable 
and probable cause for the prosecution of the per-
son of malice should have been decided by the 
Court and not have been left to the jury, but in 
that case, the facts, showing probable cause were 
undisputed and the Court should h·ave properly 
directed a verdict, but in the present case the facts 
are disputed and under the authority of W eisn-er 
v. Hansen, supra, were properly submited to the 
• Jury. 

There was no error by the Trial Court in allow-
ing the plaintiff-respondent to testify as to his 

' • #. I 

memberships in certain fraternal organizat _ions. 
It is respectfully submitted that this went t<? 
the element of damage which the plaintiff may 
have sustained in being taken from the public 
theatre out in the public highway, which happened 
in this case to be the Hudson County Boulevard, 
a thoroughfare used by several thousand people 
during the course of the day, and may have been 
seen by hundreds of people being escorted to the 
police wagon, and could have easily affected his 
standing as a member of the organizations to which 
he belonged. _ 

It is further su 1bmitted that the jury was not 
swayed by this question as the damages which were 
awarded were not in any way excessive, amount-
ing to only the sum of $150.00 

It is further submitted that allowing this ques-
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tion to be answered was not a prejudicial error 
requiring reversal and the Practice Act of 1912;, 
Section 27, provides, no judgment shall be re-
versed on the ground of admissi~ or exclusion of 
evidence unless after examina(ion of the whole 
case it shall appear that the error i11juriously af-
fected the substantial rights of the parties. 

POINT SE-VE,N. 

The T'rial Court did not erroneously charge the 
jury as the appellant claims. The appellants state 
that there is nothing in the case or in the demand 
showing any assault and that the Trial C.ourt er-
roneously charged the jury when he used the term 

. I 

assault in the charge. T'he S,tate of Demand on 
page 10 of the State of the Case reads as fallows: 

"At the time and place aforesaid, the said 
agents and servants of the defendant, to wit: 
tl1e manager and usher, while actually en-
gaged in the performance of their duties and 
acting within the scope of their authority, 
then and there and during the time the plain-
tiff was lawfully seated in the audience, hav-
ing purchased a ticket for a reserved seat 
therein, wiith force and arms assaulted the 
plaintiff and w1ith great force and violence 
pulled and dragged him about, etc." 

The above clearly shows an allegation in the 
pleadings for assault and battery. Also in the 
State of the Case, on pag:e 101, line 40,: 

"Q. Did you assault this Tuohy boy? A. 
No, sir, if there was any assault com;mitted it 
was an assault upon me by these two brothers 
grabbing me as I walked down the aisle." 

Also, on page 22, the plaintiff-respondent testified 
that he was assa11lted. See lines 20 to 30, State 
of the Case. 
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If the entire charge is read, it will be clear to 
the Court that the charge "\Vas correct. See State 
of the Case, page 107, line 10: 

"T'he complaint is that the State T'heatre, 
a corporation~ aeti11g througl1 its ag ent , · co1n-
mitted assault 11pon this plaintiff on the 14th 
day of February -, that they imprisoned or took 
into custody this plaintiff and that they there-
after-all, of course, acting through their 
agents-prosecuted a claim against him false-
ly, as it is said, which resulted in t l1e dis1nissal 
of the criminal complaint, which they say, and 
of course, are bound to show, was made with-
out probable cause." 

In the case of Schoeffler v. Plzillipsburg · Horse 
Car R. R. C'o., 90 N. J. L,. 235'. T'he rule is stated 
(syllabus). 

An excerpt from instructions to a jury -upon 
which error is assigned must be read in connection 
with the context and if, when taken together, no 
error appears the excerpt standing alone will not 
support the assignment. 

In the case of Brown v. Sp 1ence, 79 N. J. L .. 453 
(syllabus) : 

"In constr11ing · the effect of certain language 
contained in a charge of the Trial Court upon 
the minds of the jury, this court will consider 
the charge in toto and not the isolated phrase 
or sentence complained of and give effect to 
the charge as an entirety." 

It is submitted that an entire reading of the 
charge and the evidence that this excerpt com-
plained of was not error. 
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CONCLUSION. 

The outstanding feature of this case discloses 
the fact that the State Theatre, the def endant-ap-
pellant, has been trying to tiide ·behind the - fact 
that the usher made the complaint, and if this was 
the only fact in the case the State Theatre would 
not be liable, but from reading the evidence in the 
State of the Case, it conclusively shows the fallow-. 1ng: 

That the charge made by the usher was made 
by reason of the instructions and orders given him 
by the manager of the State Theatre, Mr. Keale. 

T'hat the manager from the evidence in the case 
had authority to order the arrest as shown by his 

I 

own testimony which was uncontradicted. 
There is no denial of the evidence that Mr. Keale, 

the manager, was present at the time the plaintiff-
respondent was arrested by the police officer, nor 
is there any denial that he was present at the trial 
in the P·olice C.ourt. 

It is therefore respectfully submitted that 
the judgment against the State T'heatre Cor-
p oratio ·n should be a:ffir·llled . 

. CHARLES C. COLGAN, 

Attorney for Pl~intiff-Respondent. 






