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REPORT. 

-To His Excellency Joel Parker, Governor of the State of New Jersey: 

The Commissioners appointed under the act approved March 31st, 
1869, entitled" Supplement to an act entitled 'An Act to asqertain 
the rights of the State and of riparian owners iri the lands lying 
under the water of the bay of New York and elsewhere in this State," 
approved April 11th, 1864, respectfully repo:t :_ 

Since the last annual report of the Comm1ss10ners very frequent 
adjourned meetings have been held to receive applications from par-
ties who desire or propose to acquire lands of the State under tide-
water, by grant or lease, and for the transaction of business con. 
nected with the discharge of their duty.. _ 

.AJl applications to the Commissioners ,.acted on, from the com-
mencement have been made by parties claiming to be shore owners, 
and no grants or leases for any of the lands of the State, have been 
made through the Commissioners to any parties not shore owners. 
- Under the act approved March 21st, 1871, extending to riparian 

owners in all parts of the State, the benefit of the acts providing for 
the grant or lease of the State's land under tidewa~er in front of their 
lands, applications, some informal and preliminary, others formal, 
have been made from owners of the shore, and of islands on, and in 
the tidal waters of the Delaware river and bay, of shor.!;)s on Maurice 
river, on the waters of bays or inlets on .the Atlantic cbast, the tidal 
waters of Raritan river and bay, and of Staten Island sound, or the 
strait betwee.n Newark and Raritan bays. Some of these informal 
or preliminary applications were made to further the interests of the 
applicants, connected with the business of planting and .. growing 
oysters. As no uniform system to control, foster, and protect the 
planting and growing of oysters has been adopted by the State, and 
it seemed to the commissioners probable that at an early day, this 
interest would be provided for and protected by. legisl!ltive action 
applicable to all parts of the State, where the business is or may be 
carried on, it is deemed by those who proposed to apply for grants; 
and the Commission, at present, not wise to presti. the making of 
grants for lands of the State under tidewater for oystering, purposes. 

The several grants and leases, and applications for grants and 
· leases, acted on by the Commissioners during the year, with the 
names of the parties to whom a grant or lease lns been made, or who 
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were applicants, w.ith t_he locality o"f the s~veral tracts, the length of 
each on the bulkh~ad hne, and o_ther particulars, are set forth in the 
re~ort of ~he Engrneer of the __ Commission hereto annexed, to which -
reference 1s made for the details connected therewith: - . 

Including· the granting by the State to the New 
Jersey ~est Line l{ai_lroa~ Company, the compensation . 
fo:r: which was, by_ dir_ect10n. of _the last Legislature,1 
adJusted by the Riparian Commissioners-the total of 
the principal sums paid or secured to be paid to the 
Sta~e, as compensation for grants· made by the State 
durmg the year is, · - - - . -, _ $149,875 00 
--. Rental~ secured to the State on land leased by the 
8tate durmg the year, equa.ls the interest on - . 13 000 00 

T9tal of grants and rentals for leased lands (repre- · · ' 
~entmg the fatter, by a principal sum which will yield 
mt~rest equal to there!ltal) effected during the year, $162,~75 00 ,· 

here_ have been durrng the year, twenty-eight appli-
cat1~ns f~r grants or leas~, which are set forth in the 
~ngm~er s :eport, an~ numbered f:01!1 one to twenty. 
•eight mclusive, on wbwh the Commiss10ners have acted 
Number twenty-nine is: the r~newal of an application: 
In all of them, the prwe_s, either as compensation in 
fuII, or rentals have been ,fixed as specified in such 
re_port, and the fi~al papers are in various stages of 
prngress, some havmg been already prepared. As soon 
a~ the final papers c~n. be. completed, they-will be 
s1gn~d ?Y the Commiss10ners. In the twenty-nine 
apphc~t10n~ here :eferred to, the principal of the com-
pens~t10n fixed, either as compensation in full or in-
cludrng a sum as principal, which will produce interest 
equal to the annual rentals, amounts to the sum of 235,435 00 

~he application number thirty, specified in the 
enismeer s report, was acted on by the Commissioners 
.prior to the last_ report, and wil!, when. the final papers 
~re perfected, yield a rental which will be equal to the 
rnter.est annually on . . . • _ . 

T~e J?rinci_pal o~. the foregoing grants, leases, and 
apphcat10ns, mcludmg as principal, in the cases of such 

76,900 00 

as may be lenses, the sum. which would produce as in-
~erest, the amount of the 1rnnual rentals fixed, amount __ . ___ _ 
rn the aggregate to $475,210 oo 
. The Commission also, before the late report fixed the rental 
~n the c3:se of the ap_plication formerly made and 'still pending, des-
ignated m_ the Engmeer's report as No. 31, which rental would 
equal the mterest annually on the pripcipal sum of $125,000. 

-_-. ~--....-,___-
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In the case last named the matter has, for reasons beyond th,e con -
trol of the Commissioners, remained in suspense. 

In' some cases of applicatio1;1s now progressing toward completion, 
the Commissioners. cannot at present report whether the parties will 
finally take an absolute grant or a lease, and therefore cannot state 
the separate aggregates of payments of comp~nsation in full to be 
made and of the principal sums, the interest on.which will be equal 
to. rentals fixed. ,. · 

The act approved April 4, 1872, entitled " An act to cede. to the 
Mayor and Common Council of Jersey City certain lands· of the 
State now and heretofore under the tide waters of Communipaw 
bay, and to establish a tide water basin/adjacent thereto," conveyed 
to the mayor a.nd aldermen of Jersey Oity a portion of the land of 
the State under water in the bay south of Jersey City for public uses, 
adjacent to and north of the · tide water basin establish.ed . by the 
same act. 'rhe lands under wa:ter thus granted to Jersey City are 
by the act to be so improved that at least one-third of the area 
granted shall be flowed by the tide water and be made navigable 
for such vessels ,as the citizens or inhabitants·of said city, or persops 
doing. business therein may, under the cemtrol and regulation of the 
oity, desire to. use the basin and. wharves thus formed and con-
structed. - - · • · 

The Commissioners in discharge of the duties required of them by 
the·-Legislature in and by the third, section of that act, in accordance 
with the requirements thereof regarding the circumstances of the 
case, and taking into consideration the public purposes to which the 
lands grangid by the act are to be applied, fixed'and determined that_ 
the said city should give to the State a bond for the sum of one thou-
sand clollarR, payable in one, year, with interest at the rate of seven 
per centum per annum, as a proper and equitable compensation for 
the title conveyed by the act. Such action of the Commissioners was 
duly communicat~d to the Board of Aldermen of Jersey City, and a 
resolution accepting the action of the Commissioners and directing 
the bond to be given was passed by that board at the last regular 
meeting, which resolution it is understood awaits the acti9n of the 
meym~~eci~ · 

The advantages of the dock and wharf privileges, when the prem-
ises shall have been improved as contemplated by the act, will be 
'Shared by all the citizens of the State interested in commerce. There 
was no other locality adjacent to Jersey City wh~re a grant could. be 
made by the State of lands under water to be improved for use by 
-the public. As the improvements necessary to utilize such premises 
for public use could not-be made by the-State, but can v;ery properly 
be mad~ by the.city to its own great advantage, accommodating alsp 
all citizens of the State doing business on the waters and shores . or 
the Hudson river and New York bay or contiguous thereto, the 
.arrangement by which such improvements shall be made ai:Jd the 
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accommodations ultimately provid,ed for the public by the dock a~dl 
wharf privileges contemplated, fully justify the grant made by the 
State to Jersey City. . 

The Commissionei:s, to further the .,interests of commerce, have 
slightly changed and thereby straightened the exterior line of piers 
in the Hudson river for a short distance immediately south of Castle 
Point .. The new ~ine is repr~sented on t_he map accompanying the 
~eport ~f t~e Engrneer_ subrmtted herewith. A. deflection or angle 
m the line m that locality has thereby been removed; .the cgntinuous 
exter!or pier line is more in conformity with .the general course of 
the river, and the free open area for the navigation of the river is 
not at all ::i,ffected thereby. A.s the bulkhead line remains unaltered · 
the length o~ the piers _running out from it to the exterior' pier lin~ 
as altered will be sufficient for and adapted to the vastly increased 
length of the ocean steamers now employed in commerce. 

In a· former report the then recent decision by the Court of 
Appeals of the State of New York, in The People vs. The Central 
Railroad Company of Ne,w Jersey, 42 N. Y. Rep., p. 283, .June, 
1870, was referred t_o. That court reversed the judgment of the 
court below, from which the appeal was taken, which had adjudged 
that the State of New York had control 9ver and the power through 
its courts to remove or abate as a nuisance structures on the New 
Jersey sVde of the Hudson river and New York bay, on land under 
wate:r below low water mark, and had directed the Central Railroad 
Company of New Jersey to remove all erections arid improvements 
used by it on the west ,Sitle of the river extending out below low 
water mark, and required the sheriff of the city and county of New 
York to remove therri in case the company did not. The Court of 
Appeals of the State of New York, by the decision referred to. 
establishes con cl usi vely the sovereignty and jurisdiction of Ne,; 
Jersey over the land.under water lying west of the middle of Hud-
son river and bay .. ,of New York, and over docks, wharves and 
improvements contiguous to the New Jersey shore. 4.-fter the deci-
sion by that court the case was removed to the Supreme Court of 
the United States, and such proceedings were had i.n the latter court 
that the case was finally dismissed at the last term thereof. 'l'hus 
the decision rendered by the Court of Appeals remafos unaffected. 
A copy of the clear and conclusive opinion of the· court, which is the 
court of last resort in the State of New York, is submitted herewith. 

'l'he Court of Errors an1 Appeals o,f the State of New Jersey, the 
court of last resort in this State, in Steyens vs. Paterson and New-
ark Railroad Company, 5 Vr., 53~., Nov. Term, 1870, the last deci-, 
sion reported in New Jersey affecting the rio-ht of, the State to land 
under its tidal water!", directly decided, as it bad before been decided 
that the title to such land is in the State; and held that the Stat3 or' 
N~w_Je_rsey is _the_ abs?lu_te owner of the land in all navigable water 
w1thm its terntonal hmtts,, and that such land can be granted by it 

----------·•"ii' iiii"iliiiii-ii'lii-· ... --... -... ... -... - ... -~""-·.cc-·=------ ~_y--~ 
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to an:y one, eithe~· public oryrivate. A. copy of the opinion in that 
case is also subnntted herewith. . _ 

The many improvements that have been made by fillrng m and 
otherwise on lands granted or leased by the State alon_g the shore of 
the Hudson river, and those conternpl;:ded, and t,hat will be n~ade ~n 

· other lands hereafter granted or leased by the St3:te, i~ake, and• will 
cause such changes in the appearance of the premrnes improved, and 
of the ·whole shore front, that it has become necessary to commence 
the selection of suitable points along the upland, where the• perma~ 
nent monuments originally designed by the plan adopted by the 
State shall be located, dr solid fixed stru.ctures be designated, when 
practicab_le, b.y which the exte!'ior lines for so~id filling and ex-
terioi· 11rnr lmes, also the Imes or boundaries of J,ands here-
tofore, and. hereafter granted or leased by ihe State, m_o.y 
always be ascertained and resurveyed when necessary, with 
certainty and precision .. During the year as many points as 
now seem necessary, have been selected and accurately designated, 
by and under the inirnediate supervision of the Engineer of the Com-
1:ri'ission. Suitable permanent monuments marked" R. C. _1872,"_wi;l 
be located at such of the point~ as are not already sufficiently 111d1-
cated by existing monuments or structures. The points have been 
selected as nearly as practicable opposite, and near to angles in the 
exterior line of solid filling. Accurate maps are nearly complete, 
on which such points or monuments will be represented precisely as 
located. It is intended to file the maps in the clerk's offices of the 
counties in which the monum,ents are or shall be located from time 
to time, as the increasing number of grants and l~ases may require, 
or in the recording offices of such counties, and also in the office of 
the Secretary o( State. 

The examinations necessary to ascertain whether encroachments 
are made on the lands.of the State under water, require at all times 
the att.entfon Gf the Commissioners and the Engineer. Considering 
the extent of the shore lines on tidal waters, encroachments rarely 

, ccnr. Where parties by their persevreance in making encroach-
,ments, aµd their unwillingness to comply with the laws allowing 
them to acquire the title of' the State, have made it necessary, the 
Commirnioners have requested .Jegal proceedings to be instituted on 
behalf of the State against such parties. 

From the commencement of the operations of the Commissioners 
in discharge of the duties asAigned them on behalf of the State, a 
record of their proceedings has been kept; and it affords gratifica-
tion, that their resolutions, decisions, and acts, without an exception,, 
have been adopted, m·ade, and performed by them unanimously. 

, There has been no instance on final action in any matter, of a dissent-
ing vote or voice. 

'l'he increased duties of the Commission have necessarily added 
very greatly to the labors ancl responsibility of Hon. Robert Gil-
christ, Attorney General, which with a difference in views between 
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· him and parties interested in some of the applications, have caused 
delay in, perfecting some of the papers. Such increased duties have 
also rv!ded very greatly to the labors and responsibility of R. C. 
Bacot, Esquire, Engineer, and the Commissioners again express their 
appreciation of the valuable services of those gentlemen. Reference 
is also made to the very important suggestions of the engineer in his 
report to this Commission, hereto amrnxed, and the maps apIJended 
thereto for the purpose of illustrating matters set forth in the report. 

·All which is respectfully submitted this 7th day of December, A. 
D. 1872. 

F. S. LATHROP, 
CHARLES S. OLDEN, l .,-, .. 
PETER VREDENBURGH, r vommissioners. 
BEN~INGTON F. RANDOLPH,) 

l 

REPORT OF THE ENGINEER. 

ENGINEER'S OFFICE, I 
JERSEY CITY, December'±, 1872. \ 

To the Board of Riparian Commissioners : 

GENTLEMEN :-Since the first of April, 1872,, the following grants 
and lease oflands under the tidewaters of the Bay of New Y?rk and 
the Hudson River, have been made for the amounts named, viz: 

. To the New Jersev West Line Railroad Company, grant 
of about 60 ·acres, in Communipaw Cove, south of 
Jersey City, at - - - - . • . - $125,000 00 

To the Hoboken Land and Improvement Company, grant 
of 45 lineal feet on the bulkhead line at Hoboken, at 
$50 per foot, 2,250 00 

To the German Trans-Atlantic Steam Navigation Com-
pany, of Hamburgh, Germany, grant of 45~ feet 6 
inches on bulkhead line, at Hoboken, at $50 per 
foot. 22,625 00 

To William E. Dodge, lease of 260 feet on the bulkhead 
Erie, at Jersey City, at $50 per foot, 13,000 00 · 

Total, - $Hi2,875 00 

'I'he deeds for the above grants and lease have been delivered to· 
the parties named, and the amounts paid and secured to be paid to 
the Treasurer of the State. 

I 

I 
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. ~he application~ for !eases of lands under water during the same· . 
perwd, and the prices fixed by the board for the same are as follows: · .· 

F~
1
:;. . PRICE~, AMO;Nf. 

1 KB. \yake!Ilan, ~n.d oth~rs, Squth Cove, J.,._c... 650 $25 00 $16,250 · 

No. LOCATION, 

.2 A. V. Schenck, Raritan river ................... ~'..... 1,386 1 00 ' 1,386. 
43 John L. Brownell, Hudson river ........... :. ...... '.. 380 . _5 00 1,900 " . " ,, " . '' .51 " " . ..................... 530 .5·00' 2,650 
ti ......... : ............. ·' 655 fr 00 3 275 
7 · · .. · ..... · · · · · ... .. 118 5 00 2:090 
8 , . ·::::.::::::::::::::: 608 5 00 3,040-

. !} ,, 416 .5 00 2,080 
10 ... , ..................... · 650 . 3 bo · 1,950 · 
11 • • ...... •.• . .. .. .... 1,850 3 po . 5,550 

........... ......... 328 3 00 984 f 2 .. . . .. .... .... . .... 340 3 bo 1,020 1! John Lyle & Newcomb, ::::::::::::::::::::: 4,!J20 .3 00 14,760 
15 " . " ..................... 2'i~3 g 8t 1~:~~g 
16 Wetmore & Phelps, " " ..................... 310 . 5 00 1,550 
17 · " Dana & Phel'p~ " ' · 600 5 00 3,000 
~8 Wm. W. P_helps, , " " ....................... . 347 5. 00. ·1,··735 19 ,, ,, •••••••••••• ••••••ot 

20 Ph.elps & Baylis, •1 ::::::::::::•:::.::::~ . g gg uig 
21 Phelps & Coe, ..................... 412. 5 00 2,660 •, 
~2 Wm. Walter Phelps, " " ..................... 365 5 00 1,825 
23 The Englewood Dock and Turnpike Company 

H d . · · · ' , 24 Otto uKei1~1:tH~d··• ....... :·"·• ....................... .. 
, son river ............. , .............. . 

25 Robert Annett · ", " . , . · 
26 1 ' .••··················•.~·-••·· 27 .......................... .. 
28 ................ , ........... . 

•• ! • ••••••• ". •••• :. - ••••••• 

66 
. 176 

125 
786 

1,770 
400 

5 00 
30 00 
25 00 

. 10 00 
5 00 
5 00 

330 
5,280. 
3,125 

. 7;86.0 
8,850. 
2,000 

$111,235 29 Heirs of James G. King-renewal of applica-
tion, Hudson riv:er: .................... : .............. ;- 2,484 . 50 ()0 'i24,200 

LEASES aPPLIED FOR AND NOT PERFECTED ~T DA~E 
- OF LAST REPORT •. 

30- Morris and F.ssex Railroad Co.mpari.y Hoboken 1,538 
.31 Janies Browi;t,. Weehawken .............. '. ............. : . 2,500 

$235,435 

50 00 76,900 
oo .oo 125,oqo 

$437,335 

Grants and lease made-amount, ....... ... -........• . ;.: •. _. .. ........... ·$162,875 
·. teases applied for since April 1, 1872 .......... , .... ...... ... .... ....... 235,435 

eases not perfected at date of'last report ............... ;. ; ......... ; 201,900 

' Total. ......... , ............ ; ............. ,.'.· ......... ...... 1·····;·~· ........... $600,.210 
. ' ' . . . . . 

. --·- '-·-~-~---
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su·rveys have been lllade of each tract above mentioned, and maps· 
prepared of locat~on 3:nd bound3:rie~, ~howing the d.istances from the 
shore to the exterior lmes for solid fillmg and for piers . 

. The prices fixed by the board for these lands have been graduated 
according to tbe proximity of the several tracts to. the centres of busi-
ness their capability of improvement, &c. The parcels charged. at 

• thre~ and five dollars per lineal,foot lie between Fort Lee Landing 
(ten miles ?orth of Castle Poin.t at llob~ken), and the north~rly 
boundary lme of the :State, (eighteen miles., from Castle Pomt.) 
Within. these limits the almost perpendfoular w~Ils of the Palisades 

· shut out communication inland with the Hudson river and leave but · 
a narrow width of shore space, rendering the probabilitY,. of com~ 
mercial improvement in this looation-vkry 'remote. · 

During. the past season progress has been made in perfecting the 
maps and official data of the commission by examinations of the west 
shore of the Hudson river from Weeh'awJen northwardly to the State 
line. . 

'l'he surveys of this portion of the work, it will be remembered, 
were, bpt,pa;rtially,firiished by the Commission in 1864, in order that 
the more important sections, embracing the Jersey City and Hobo-
ken. water fronts with the bays.and coves southerly thereof, might 
be completed. . · · 

· Points selected at convenient· distances and where changes in the 
dire'c.tion· 01 the exterior lines occur, have been established on the 
shores of the Hudson ri.ver, from which the exact distanqes and posi~ 
tions bf the exterior lines for solid filling and for piers can be read . 
ily. de.termined. Permanent _stone monuments have been . prepared 
and will be set at these points, and their location record~d on the 

, niap.of the Commission. - : · 
For convenience of reference, by surveyors 'and· riparian ownerS: 

I would ~uggest that duplicate copies of the maps of these sectione 
of the river front, showing the location of monuments and the dis~ 
ta.nces to the exterior lin~s; be filed . in the clerks'. office of the coun-
ties of Hudson and .ijergen. . . 

For the purpose of affordin.g- sui.table pier accommodations for an 
important line of steamships about loclJ.ting .npon our water front, a· 
slight extension eastwardly of the exterior pier line (about opposite 
the Hoboken ferry)was deemed necessary. The length of. the ves-
sels now being constructed for this line will be four hundred and 
seventy-five feet; the space between the lines of solid filling and for. 
piers established by the Co1I1mission of 18_64 at this point was but 
four ·hundred feet. ,. 

. The .average variation in position of the pier 'lin.e is about fifty 
· feet,·and the change in. no way interferes with the general direction 
of the e~terior lines-or with convenient navigation-the ;Hudson 
rivef about this point ;reach.ing 'its greatest expansion. 

The advantages so clearly pointed o,ut by the 'Commission of 1864, 
as peculiar to the water fron,t of the western shores of the river and_ . 
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bay have been already verified, to a great extent, by the establish-
ment at Jersey City and Hoboken, of five important lines of steam-
ships engaged in the European trade, while the completion of the 
extensive system of docks, warehouses, and basins, now in 'Course of 
construction at Hai:simus Cove, Jersey Uity, will tend still further to 
<develop commercial enterprise and improvement. .. 

To pteserve these advantages, aU encroachments beyond the exte-
rior lines now established should be prevented-as chiefly by main-
taining the free and uninterrupted flow of the tides and currents. of 
the river and bay, and the continuance of commercial prosperity' be 
expected. 

'l'he accomranying maps show the location of the several tracts of 
land under the waters of the bay of N e;w York and the Hudson 
river above referred to, and also all grants or leases of such lands 
heretofore made by the State; also the position of, the tidewater 
basin in Oo'mmunipaw bay, and the lands under water adjoining said 
basin granted by the State to the mayor and common council of Jer-
sey City, by ac,t approved April 4th, 1872. · 

Respectfully submitted, 
ROBERT C. BACOT. 

JERSEY CITY, January 8, 1873. 
, 

To His Excellency Joel Parker, Governor : 

DE.AR Sm :-The steamship companies engaged in the European· 
trade, and established on our shores, are as follows : 

1. The Cunard line, to Liverpool, at Jersey City. 
2. The White Star line, to Liverpool, at Jersey City. 
3. The South Wales Atlantic Steamship line, to Cardiff, WaleE, at 

Jersey City. _ · . 
4. The North German Lloyd line, to Bremen, at Hoboken. 
5. The Baltic Lloyd line, to Bremen, at Hoboken. 
6. The Hamburgh Steamship line, to Hamburgh, at Hoboken. 
At. the time of writing my report, I was not aware that the 4th 

and 5th lines at Hoboken were distinct companies. The German 
Transatlantic Steam Navigation Company, which will form the 7th 
line, are now constructing their piers and docks at Hoboken, an1 
will have their first vessel to sail for Ham burgh iW May next. . 
} I expect to procure some interesting data, giving the amount and 

value of imports and exports by the above lines, to and from these 
shores during the year, which I will send you in a day or so. 

Very respectfully, 
ROBT. 0. BACOT. 
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NEw YORK, Jan_uary 10, 1873. 

Honorable R. C. Bacot : 

DE.AR Sm :-I send herewith a memorandum (marked No .. 1,) of 
the steamers running to and from Hudson county, to ports and places-
in Europe. · . kl 

Commencing January 1,1873, there will be seven steamers wee y 
each way, of an average tonnage of over 2,300 tons each, or .say 
16 000 tons weekly into port and a hke number outw:ard bound. I also send a memorandum (marked No. 2,) showmg the cargoes, 
taken· out in December last, the aggregate value for that, month 
being about five and a half mi.llions of dollar~. . .. 

'l'he imports for the same month exceeded m value sixteen m1lhons 
of dollars. · . · . · . . 

I estimate the value of the exports of American produ?ti?ns by. 
these steamers for the year 1873 at fully one hundred milhons of 
dollars, and the value of imports of the same at over two hundred 
millions of dollars. 

During the year 1872 about 110,000 passengers and emigrants. 
arrived by these steamers. · . · . . . 

1 I regret that my memorand_a are s? b~ief; but the time allowed); 
would ~ot admit of my extendrng my mqmry. 

Truly yours, 

F. S. LATHROP:. 

JERSEY CITY, January 10, 1873:. 

To His Ea:cellency Joel Parker, Governor: 

DE.AR' Srn :-The enclosed data, prepared by Judge Lathrop, and: 
referred to in Ii:fy note of the 8th inst., will give an idea of the im, 
portant commercial interest egtablishecl upon the shores of Jersey 
City and Hoboken. . · 

Hoping the same may prove of mterest, 

I am yours, very respectfully, 

ROBT. 0. BACOT. 

, ' 

I 

;,'i 
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CUNARD LINE, TO LIVERPOOL. 

S'j.'EA.MER. 
TONS, Scotia, 

R . 3,865 
ussia, 2.959 

Cuba, 2.780 
Calabria, :l,727 
Aleppo, 2,103 
China, 2,061 
Hecla, 1,850 Java, 
Malta, 2,780 

1,54:0 Olympus, 1,219 
Palmyra, 1,389 
Samaria, l ,694 
Siberia, 2,537 
Tarifa, 2,118 
Abyssinia, 2,075 
Algeria, 

2,104 Parthia; 
2,214 Batavia, 

(18 steamships.) l,627 

~'his Ene sends, usually, two steamers _a· week, the days of sailing 
bemg Wednesday and Saturday; but dunn"' the winter months from 
December 1st to March 1st, owing to the heavy weather they' send 
but one steamer a week. ' 

WHITE STAR LINE, TO LIVERPOOL. 

STEAMERS. 

Oceanic, 
Atlantic, 
Baltic, 
Republic, 
Adriatic, 
Celtic, 

(6 steamers.) 
This line sends one steamer a week the 

urday. . · ' 

NET TONS. 

2,349 
2,366 
2,209 
2,186. 

.- , 2,458 
2,374 

day of sailing being Sat-
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HAMBURG AMERICAN PACKET COMPANY, TO HAM-
BURG. 

STEAMERS. 
Bavaria, 
Borrussia, 
Saxonia, 
Cimbria, 
Hammonia, 
Holsatia,. · 
Allemannia, 
Westphalia, 
Silesia, 
Germania, -
Thuringia, 
Frisia, 
Vandalia, 
Frankfurt, 

(14 steamers.) 
This line sends 

Thursday. 

NET TONS. 
2,074 
2,132 
2,591 
2,964 
1,852 
3,025 
2,619 
3,176 
3,060 
1,811 
1.934 

- (gross) 3;5oo . 
1,913 
1,725 

one steamer a week, the day of sailing being 

NORTH GERM.AN LLOYDS, TO BREMEN. · 

STEAMERS. 
America, 
New York, 
Hermann, 

·., Hansa, 
Bremen, 
Deutschland, 
Weser, -
Rhein, 
Hannover, 
Koln, 
Main, 
Ohio -
Donau, -

(13 steamers.) 

GROSS TONN.A.GE. 
2,614 
2,528 
2,774 
2,908 
2,551 
2,881 
2,871 
3,075 
2,584 

(net) ] ,70Q 
- 3,069 

2,413 
3,075 

This line sends one steamer a week, the day of sailing being Sat-
urday. 
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THE BALTIC LLOYDS. 

From foot of Fourth street, Hoboken. 

This line has two steamers and expects three more, from two to 
three thousand tons each. 

'l'HE GERMAN TRANA-ATLANTIC STEAMSHIP NAVIGA-
TION COMP ANY . 

. This line has one steamer per week, of about 3,000 or 3,500 tons 
burden. Length of steamships now building for this line, 475 feet. 

THE NORTH WALES, OR CARDIFF LINE, TO OARDH7 .F'; 
WALES. 

STEAMERS. 

Giamorg-an, 
Pembroke, -
Carmartheav, 

(3 steamers.) One steamer fortnightly. 

TONS. 
3,000 

- 2,500 
2,50(} 

. I 

Ii 

i 
ii 
I I 
'' 

i 
I 







I 
1 

Ii 

) 
\ 

l_ 

OPINION. 

NEW YORK COURT OF APPEALS, June, 1870. 

PEOPLE OF THE STATE OF NEW YORK, 1 On apprnl from 
I the decision of the 
1 General Term of r the Supreme Court, 

v. 

I 'HE CENTRAL RAILROAD COMP ANY OF 
JERSEY, 

Opinion of t.he court by 

NEW I First Judicial Dis-
J trict. 

E. DARWIN SMITH, J. The protest with which the defendants 
commence their answer, wherein they declare. and insist that the 
court bad no jurisdiction over the person of the defendants, or ove:r 
the subject of the action or pretended cause of action set forth inthe 
complaint, and that the said complaint does not state facts sufficient 
to constitute a cause of action, presents the leading and controlling 
point upon which this action depends. . · 

'l'he voluntary appearance of the defendants in the action gave th(!) 
Supreme Court jurisdiction of their persons. Their submission to 
answer, after their demurrer presenting the question of jurisdiction 

· had been overruled, did not waive their right to raise the question 
afterward, that the coul't had no jurisdiction of the subject matter of 
the action, and that the complaint did not state facts sufficient to con-
stitute a cause of action. (Code, section 148). The cause of action 
set forth in the complaint is clearly one of equitable cognizance; and 
as the jurisdiction of the Supreme Court is co-extensive with the 
boundaries of the State, it clearly had jurisdiction of such cause of 
action, if the place where the nuisances complained of were erected 
and existed, was within_ the territorial limits of the State. 

It is quite clear, that upon no other ground have the courts of this 
State any power, either in equity, or by indictment and criminal 
proceedings, to abate a nuisance. The-locus in quo must be within the 
legal limits of some county of the State, and the process for the 
a;batement of such nuisance must go to the proper sheriff for execu-
t10n, within the limits of his county. 

'l'he claim of jurisdiction over the lows in quo, and over the sub-
2 ' 
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J·ect m tt · 1 COMMISSIONER:;; a er o:fl the :\,,__;, 
asserted in the . cause of action as state . 
f'e;eral term, is ct~1fs~ee~ty ;t spdecial term,da~~ t~ompI~i~t, and 

e ween the States f ase upon the ao-r e op1mon at 
Judge Ingraha New York and New J eeme_nt or treaty made 

decision of the d m, m the opinion at o-en n elrsey 111 1833. 
to ti emurrer whe tl . "" e, a term gi 

• 10 c?urt, said: "Th~t "h 11 _11s question was dist" :1en upon the 
rxisted_, 1S to be found in ti l t right" to maintain t~nc" y presented 
I~n of this agreemen 1~ agreement or tre T" e act10n "if it 

~his court, the rin ,; t, tbe1 efore, presents fi at3. T!ie construc-
mvolv~ tho deci~io1/dfl~t upon which this a~i~he /onsrderation of 

As, m the constru ,• e cpuse. . u urns, and which 
rulet . Cc10nofn1Ja,t f>" • o consider th "' - cc s o. the L · , 
sought to be remo:e~au~e or ob)cct of ma:rr::1a_ture, i.t is a cardinal 
before proceedi o, :remedrnd. so it w·1 "' it, and the mischief 
?ons_ider the occ~!o!o a ~iecnssion ~f this ~Ir be expedient, I think 
mg its execution and ~hIC~ led to it, and th: e?ment or treaty, to 
t B~fore the makin ~f op~10n by tho State. circumstances attend-
• hat its territorial /f . tlus treaty or convent· . ' 
to low water mark ~::ts opposite the citv o/~~, this State claimed 
the first titl~ of the fir;~~te~t shore or side of th~wH York, extended 
the boundanes of th apoer of the revised udson nver In 
the State east\vardl ef State" the description in s;atu~es entitled." of 
of the forty-first d ! rom the Delaware ri racrng the line of 
the west side ef n,gJee of north latitude t·T1e~t proceeds in the line 
West shore at Io u son river,· thence it ,1 I reaches a "rock on 
Kull, of the sou: water mark of the Hud~~uns_ southerly along tho 
.Raritan bay to 8~ ~etwRoen Staten Island n ~I~r, of the Kill Von 
bay of New York n y ook," and includi !n ew =7ersey, and of 

The .Montgome;y cl ·t . n"' all the ISlands in the 
1 TW, ahm in boundino- 1a1 er _of the city of Ne. i 

. on the Long· Island . c that city runs the south :W York granted in .,,,, 
Nutters' ]~land BeJPo~e, across the North }m~ from" Red Hook 
Islands, to low -:Vater ::,es Island, Rucking I~{:01 so as to include 
far as the limits of the arlc o_n the west si(/e of th~d, and t~e Oyster 

' t~e west side of the satrov:mce extend, then so JV'orth river, or so 
directly opposite to 8 d nver, at low wate,· . as to run up alon"' 
appears, did not a~se ptutytcn Duyvil creek•'' .NmarJk until it come~ 

F 1 " n o or acq · ew ersQy · t l 
d ·om a messa"'e of th . c uiesce in this cla. v , 1 c early 

&ted March 11 a183 e_ governor of this S im. . 
accompanvin 'a 1, _(vzde Senate Docume tate .to the Legislature 
June, 1829 ghI'd peers, It appeared that th/st: to/ 1831, JV'o. 55) and 
Unit d s ' ommenced · • ca e of New J 
N e. dates against th. ' a smt 111 the Su ersey i,n 

ew J erse w . is State claimi preme Court of th 
rrty of iila oa::i.ll~t1: ~nt;tled to 'the excK~h:~j u;~ t~? ~aid State o1 

egr~e of north Jatitud a er~ of Hudson river . s ICtIOn and pro, 
or llliriwny of the s ·.d e,_ to the bay of New y '/rom ,the forty.first 
bay of New York :~d rtrer, and to the midwi;r to tne /Uum aquce . 

' . 10 whole of Staten I 1· or c annol of said 
s and sound too-eth · , o er 
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,with the land covered by the water of tho said river, bay and sound 
I 1·1 t . 1', • in the 1 rn ex en". It appears from said message that New Jersey had also, in 1827, 
applied through commissioners to have the controversy, in respect to 
~he boundary, s:1hmitted to the said Supreme ~ourt, as an impa~tial 
tribunal, to arbitrate between the parties, which had been declined 
by this State, b~t finally in 183~! ~he Legislature passed an_act(vide 
Sess. Laws, Chap. 6, p. 6), authonzrng the governor to appomt three 
commissioners on the part of this State, to meet commissioners ap-
pointed or who might be apJ?ointed by ~he ~tat~ o~ New ?e~se}'.', ''. to 
negotiate and agree respecting the territorial hm1ts and Junsd1ct10n 

· of the State of Now York and the State of New Jersey." · 
The act further provided that tho agreement duly made and signed . 

bv the commissioners should be binding on the State, when confirmed by the respective, Legislatures and. al?proved by Oqngress .. ~'he . 
Legislature of New Jersey passed a s1m1lar act, and the comm1ss10n-
-crs of the two States duly met and made, and signed the agreement 
referred to, which was afterward ratified by the Legislature of this 
State and New Jersey,and approved by Congress, the first article of 
which is as follows :. 

"ARTICLE 1. The boundary line between the two States of New 
York and New Jersey, from a point in the middle of Hudson river, 
-0pposite the point. on the west shore thereof, in the forty-first degree 
of north latitu-de, as heretofore ascertained and marked to the main 
sea, shall be the middle of the said river, of the bay of New York, 
of the waters between Staten Island and New Jersey, and of Raritan 
bay, to the main sea, except as hereinafter otherwise particularly 
mentioned." · · 

The language of this article is certainly very clear and explicit. 
Asidefromthe exception at its close, it leaves no room for construc-
tive doubt or misconstruction, in regard to its meaning or effect. It 
fixes definitely the boundary line between this State and New Jer-
sey, at or in the middle of the Hudson river, and of the bay of New 
York, and of the waters between Staten Island and New Jersey, and 
of the Raritan bay, to the main sea. It relinquished, in legal effect, 
whatever right or claim this State formerly had to the b<;ld of the 
Hudson river between Manhattan and Staten Islands, and low water 
mark on the Jersey shore, · In this particular, it yielded the 
precise point in controversy with that State. For, as is said by the 
Attorney-General of this State, in a statement of the case communi-
cated by Governor Throop with his message to the Legislature above 
referred to, "the principal prayer of the bill," referrinp; to the bill 
filed by New Jersey in the Supreme Coud of the United States, and 
served upon the Governor and the Attorney-General of this State, 
"is, that the eastern boundary line between your complainants (the 

. State of New Jersey,) and the State of New York, may, by the order 
and .decree of this honorable court, be ascertained and established, 
and the right of property, jurisdiction and sovereignty of your com-

~/I 
I 
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plainants to the .filum aquce, or middle of said Hudson river, from the 
forty-first degree of north latitude, on the said Hudson river, through 
the whole line of the eastern shore of the State of New Jersey, as far 
as said river washes and bounds the said State of New Jersey, down 
to the bay of New York, and to tho channel or µiidway of said bay, 
and all the waters lying between New Jersey shore and Staten Island." 
- The boundary line, it appears, is thus established between the 

- two States, precisely as prayed for by New Jersey in the said biHof 
complaint, at and in the middle of .the Hudson river, and other 
waters therein; mentioned.. . .. 

'l'his article does not profess to convey, grant or relinquish any 
rights on the part of either State. It simply declares that the boun-
dary line. between ,the two States at the place, &c., " shall be the 
middle of the said river," &c. · 

Whaiever doubt may have existed before upon the subject, imme-
diately upon the adoption and ratification of this convention or treaty, 
the sovereignty ahd jurisdiction of the respective States extended 
and attached to that portion of the said river, and other wat<,frs 

. assigned to e:ich State respectively by said article, up to the line of 
the bonndary therein fixed a,nd established. · . 

All doubt or conflict in respect to the territorial limits or boun-
dary of the respective States, so far as the same relate io or~affected 
the Hudson river and the bay of New York, and other waters 
therein mentioned, was, and is thus removed and extinguished. 

'l'his establishment of the boundary line between the two States, 
clearly left and fixed the locus in quo, the place where the nuisance 
complained of in this action and sought to be abated thereby, are 
erected and situated within the undoubted territorial limits and 
boundaries of the State of New Jersey. 
' This view, in respect to the locus in quo of said nuisances, and of 

the subject matter of this ac.tion, seems necessarily to be conclusive, 
and r&quire a reversal of .the judgment below, and a dismissal of the 
complaint, unless the jurisdiction of the court can be sustained upon other grounds. , 

The next inquiry in order, I think, on this question, relates to the 
exception at the close of the said article, in these words: "except as 

· herein otherwise particularly mentioned." 
'l'he next article in said treaty is as follows: 
"ARTICLE 2. The State of New York shall retain its present juris~ 

diction of and over Bedloe's and Ellis' Islands, lying in the waters 
above mentioned, and now under the jurisdiction of that State." 

Thia article fulfills the office of an f!Xception, as it takes out some-
thing embraced in the general descriptihn, and which would other-
wise be granted, and explains and gives point and force to this 
exception in article first. 'l'hese islands are situate west of the 
bom1dary line fixed by the first article of the said convention, and 
would have passed to New Jersey without this exception. The fin,t 
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REPOR the Sta·tes and this r between ' J:i -es the boundary me ... . . d to New Jersey these 
article. si~~tes•~rom the ter!ito{h;1t~u:~~~;eline, so far as the same 
exception 1· ·ts and restricts 
- d and im1 t New Jersev. . . th iirQt islan R, i"e give them O · ffi • t'iis except10n m e 1 " 

,vonld otherwd, article, therefore,, ra l : The right of absolute 
'fhe secon ives it foll force and e ece~ of government, all the 

nrticlez and ~vbieh includes all. th~ f~~e which the several States 
sovere:g~ty ~ecutive, judi:ial and leg1s anstit~tional supremacy of the 
anthor:t}, 1" exercise, subJect to, the lco s. to New Jersey over the osses::; an t doubtless be ong 
P · , 1 governmen ·, ·a St t d'fi d by nat101;1a '"d territory of sa1 a e., l y doubtless be mo e 
domain ~n , ,. overnmental contio. ma. s us to the inqmry, hqw 

This nght or gtt1e States. And this bnng d a binding provision, 
L between 1. , • J ey had ma e •t · l eoropaci, the State of New ~rs . t of any of her terr1 ona . 

far, 1f at al~, the cession and extmgmshmen York over the waters or 
by treaty, fort l i(J'hts to the State of N eh co:Umissioners for the 
or governmen a [n bsaid treaty '? W:hen t es\oundary line bet':'een 
land referred dtotl fixed and estabhshed ~hdefi t and second a. rt1cles St tes ha ' 1us fi d in s·u rs ' " k s two a ' us fixed and de , ne , that . their wor wa 
the t,:o ~tates, 'the, doubtless cle~rly saw f said commissioners 
or sa1d .,reaty, . )t for the appomtment o fate and agree 

' fi • t a The ac. d tlwm to nego 1 · f N un ms ie . . State, empowere . . . . . of the State· o ew 
passed. by ,thrn ritorial limits andJunsd!ctwnt for the appointment 
respectmdg [~18 of New Jerser; and.;t~ at~ An act for the settler- , 
York an .. e '-' New Jersey, 1s e_nt1_ ' ween the States o .· 
o£ comm1ss10ner~tb!., l limHs andjurisdictwn bet ccintains similar , . ent of the terr1 o, ia y k " and I presume, w d New or , ' 
New Jersey an , f ed by these a. cts 

. h wers con err powers. . 1 ve been t e po ' f O consequence, 
But whatever may ia d it is now a matter o.bn both tlie State 

on the cornmissionerts, ~~renty has been confirme~ ".Yoners doubtless tl . agree men or "' the comrmstj1 . d. since 1e1r . d , f fied by Congress, tino, " the jtiris ic-
Legislature~ an r; ~he authority to agree !esaet6 /' ree upon and 
consider tlu1t undeSt tes" they were a:uth~nze houl~ exercise, use 
tion between these l a. 'w11ich the said Rtates s dover the waters . . the mor e m ' . t d upon an . t deterrnrne " . , rights rn, o an - ' 11· h they had ]US ' 
and enjoy th?ir res11c~~, e through the cent~e of A iri: the boundary 
of the sai~ nver .af i'.J~ an imaginary line, t' x a~d foreign com-
in said firs_t art1cL e, , nd how the vast _dom~s ,c future to crowd 
between smd Sta1,es, ,·ed and was destmed m th~ controlled and 
merce which then ~otv ~:. ~ight be best prot?:te ~f said States, or 
,rnd cover tt10se wa efl1 ~• t. bet·ween the authon ies , '· · l t con ·c d 
governed wit ~o;~ th~reof. . . d ,visely considere 
between the citizens t l think, that they well an f these States, the, 

lt is quite ap~~rcn 'v the case the welfarJ ° F. and port of 
.. 11at the necess1t10s o1 d .t'ne' interests o1 the c t"lye commercial 
c. f nerce an ·ty as 1 .exigen~ies o_ com\icula~ in whose proj~r1 laro-e degree, a com-
New York rn par tr·'New Jersey ha ,ma o 

etronolis of the coun y' . . . . m ¼ . 

I 
i 
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mon interest, required that there should be a unity of control over· 
said waters, and a single and exclusive. jurisdiction exercised over 
them by one of the said States. .And this control or jurfsdiction, in 
the language used in that treaty or agreement, was very properly 
conceded to this State in the following article : 

" .AR'l'ICLE 3. The State of New York shall have and enjoy exclu-
sive jurisdiction of and over all the waters of the Bay of New York, 
and of and over all the waters of Hudson river lying west of Man-
hattan Island, and to the south of the mouth of Spuyten Duyvli 
creek, and of and over the_ lands covered by the said waters to low 
water mark on the westerly or New Jersey side thereof, subject to 
the fol!owing rights of property and of jurisdiction of the State of 
New Jersey." This provision in the treaty most clearly and dis-
tinctly gives and grants to, and vests in the State of New York, foll, 
complete and undoubted control, government and jurisdiction of and 
over all the waters therein mentioned. Such· was tho clear intent 
and purpose of this provision; and, so far as it was essential to tho 
proper exercise of such jurisdiction, it gives a control also of and 
over the land covered by such waters. It doubtless was designed 
in the clause of said provision in these words: " Of and over the 
lands covered by the said waters to low water mark," to dise.mbar-
rass the jurisdiction so conferred over the said water, from all pre-
tense of right to interfere therewith arising from the legal maxim, 
that the owner of the soil owned all above it, "cujus est solttm, eJus 
est usque ad cmtum." So that the jmisdiction over the water should 
_be absolute and unquestioned for all practical purposes. 

It clearly could not have been the intention in these words to• 
re-cede to New York what had just been relinquished, in respect to-
the boundary between the two States in the first article,'or to nullify 
the force of such article, for it declares expressly that tho rights. 
over the water so granted were subject to the rights of property and 
of jurisdiction of the State of New Jersey, following: 

1st. That the State of New Jersey shall have the exclusive right . 
of property in and to the land under the water lying west of the 
middle of the Bay of New York, and west of the middle of that part 
of Hudson river which lies between Manhattan Island and New 
Jersey. 

2d; That the State of New Jersey shall have exclusive jurisdiction 
of and over the wharves, docks and improvements made and to be 
made on the shore of said State, and of and over all vessels aground 
on said shore, or fastened to any such wharf or dock, except that the 
said vessels shall be subject to the quarantine or health laws, and 
laws in relation to passengers of the State of New York, which now 
exist or which may hereafter be passed. 

3d .. The State of New Jersey shall have the exclusive right of 
:regulating the fisheries on the westerly side of the middle of said 
waters, provided that the navigation be not o.bstructed or hindered. 

These provisions clearly show that it was not .the intention of New 
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. . d" t· to ~7ew York over the waters of such . · ·ng JlUlS 1c 1011 1., • t h" l 
Jersey, m giyi . h an of the important rights of prope~ Y w ic 1 
State, to r:lmq;1s or c6nceded in the ·first a1:ticle of the said treaty. 
were acqmred / t f New Jersey in makrng the treaty, and ~he 

The w~o e o .1ec o t oversy between the States,· so far as that 
whole. pornt of tdhe con1J be defeated by a construction of the treaty State is concerne ' won . 
~hich involved s_uch a ~?ns::r1:~~~ by this State to the title to low 

Under the claim prev ioJu" y , h e tl·1· , St' ate if such claim had th New ersoy s or , ·· , , 1 water mark on e t bl" hed would have had the right to con_tro 
been con_ceded or. es a is n'ts on tho New Jersey side of the river 
all erect10ns and imprlovemde oul-d necessarily have had complete 

1 water mar ( an w · 'l'l · · below ow l t' ··t 'and jurisdiction to that pomt. ie P; opr1\ 
o-overnmenta au non y 11 have ended at low water mar,,, anH 
tary rights of New Jersey wou c t" all - excluded from the Hudson 
that State would hav~ ~e~n ~;~ca~f ri:ht to erect wharves, pi:rs or 
river and the bay, an e tla rr shore except by leave and license other improvements upog 10 sea ' 
first obtaine~ from t~1~ "'tated the lea-al rights and,consequenc~s re-

It was this _ver1. c,aun, in . hich New Jersey had long res1ste~. 
sulting from it, If allowe ' w d and abandoned by this State m · 1 l effect renounce , · L • • This was m_ ega . . , . and New Jersey, as a sovereign, m-

. the first article of said ti eaty ' . - d ther·eby if she did not before . l Qtate acqmre , · t 
dependent, co-e(J~la o . 'ro rietorship in said r1ver and bay, wes 
possess, all the rights of p pd b th;s State east of the same centre of the centre thereof, posseillse y , 

line. . . . 1 ould not have been intended, what-
Oertain1y, ~hlS third ar~~c o~· ~onstruction, to resto,r~ to this State 

ever may be its legal effe tl and persistently claimed by New 
rights so long and so earnes y ounced by this State .in the fir~t 
Jersey, and. thus so fo~tally tf~~e sub-divisions or provisions of this 
article of said treaty. h~se h 1 been entirely unnecessary. The 
third arti~le _se~m. to me h.o st~: over the waters of said river and. 
giving of ymsd1ctl?n ~o i_s a. the land covered by such watersi 
bay, did not im~ly Jnrrnd~1;~01~ho;r~r not covered by water; but these 
much less of land upon . ·ted for o-reater caution to exclude all 
provisions were doubtl_ess rns~1 t ff t ~nd, to save all misunderstand-
claim or ground for cla1m tot e ec '11. show that nothing in the 
ino- in the future on that su~ect, . rd er to New York or intended 
sh~pe of property was gran~e o: y~~re!dered by New Jersey. 'l'he 
to be in any way parted w1tl'. or _s x ressl excepted and reserved 
right in respect to ~he fisher_ies d1si~· :ublic y waters to the citizens of 
as a State rig~it, which pertame . able of private use or of State 
the State, so far as the same was cap . 
appropriati~n_. 1 St t f New Jersey shall have exclusive 

The provision t,1at the e docks and improvements made 
jurisdiction of and over the wl;a1~1sst te is an unqualified assertion 
and to be made on the shor~ o sa1 bufld' construct and repair, and 
in the compact, that the nght to ' 
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maintain wharves and docks, piers and other erections and improve. 
ments mi the shore of New Jersey, was a right of property retained 
and reserved as appurtenant to the soil of the State, and to the pro-
prietorship of the bed of the river and bay, and involves and includes 
a declaration that complete jurisdiction anq control over .the whole 
subject of wharves and docks on the shore of said river and bay 
.belongs to the State of New Jersey. The word" shore" is obviously 
used in this provision in a general sense, as equivalent to side or 

• margin of the river.and bay, and not in the strict sense as applicable 
to the particular space between high and low water mark, as is its 
meaning when applied to the land at the edge or border of the sea 
or arm of the sea where the tide ebbs and flows. 

But it is preposterous to suppose that these wharves and docks, 
referred to in said article, were to be constructed upon the dry land, 
remote from the water, or above low water mark. As with the 
wharves then erected and in use contiguous to said waters, so the 
wharves and docks thereafter to be made and erected, were doubt-
less to be constructed below low water mark, and to extend suffi. 
ciently far into the deep water of the ·river or bay to answer the 
ordinary purposes for which such erection was made. 

The care taken to provide. that, under the concessions of jurisdic-
tions over the waters of said river and bay, no right should exist or 
be exercised upon the land or over the soil of New Jersey, upon the 
shore or over the bed of the river or bay, and to exclude every pre. 
tence for any such claim, or right, is particularly shown in the 
provision, that New Jersey should have exclusive jurisdiction of and 
over all vessels aground on the shore of said_ State, or fastened to 
any wharf or dock on sue~ shore, except that the said vessels shaII 
be subject to the quarantine or health laws and laws in relation to 
passengers of the State of New York, which now exist or which may be hereafter passed. 

This provision, and particularly the language of the exception, 
-seem to me to be the key to this whole compact, so far as i,t relates to this question of jurisdiction. 

Confessedly, vessels afloat upon the waters of the bay or the river 
are, and were intende1 to be, subject to the exclusive jurisdLction of 
New York; but whenever they were fastened ~o any wharf or dock · 
upon the New Jersey shore, or were aground upo-n said shore, they 
became attached to the soil of New Jersey, and were under her exclusive jurisdiction. _ 

The moment they became thus affixed to the land of New Jersey, 
in the bed of the river, or on the shore, the jurisdic tiou of New York 
over them was to cease, except in 'the language of said proviso: 

· "'l'hey shall be subject to the quarantine or health laws, in relation to passengers, of New York." 
This exception explains the object and nature of the jurisdiction 

intended to be given to New Yorlt. lt was to be a polfoe jurisdic-
tion of and over all vessels, ships, boats or craft of every kind that 
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R ,. . . d aters and over al e 
. t float upon the surface of s:me:ce, while the same w~re J 

did or m1g~ aO'ents or instruments ?i c~ and river for quarantme 
elemen_t:3 an upon the waters of sa1 theayobservance of all the rules 
afloat m or ur oses, and to se?ure o·ers and property, and 
and health .P p fo,.. the protection of passen,,, the interests of trade 
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d eO'ulat10ns • 1 d iO'ned to secure the 
an r o nmental contro es o y l and preserve thereupon "11 fit gover . . d port of New or{, 
" erce rn sa1 . d 
and ?omrr~ce . that vessels afloat -upon sai 
pubhc p~ ~ception, it was designed . d the quarantine laws, and 

By t~1s.;er should not escape t~ern fork by coming to anchor 
bay an n . "' to passengers o ew . ' ing attached to the 
the laws reltahte1nNew Jersey shore, ord_by btect~:reto but in all other or near - ·a u ·e or a Jacen , , on . 1 cks on sa1 suo_r 1 of New Jersey. 
wharves or co were left sub1ect to the ~ws 4 shows\ the character 
particulars th°[- le in the ag1'.eernent.(art1clte tts State over these The next ar ic d . ed to be O'lven o I . . diction es1gn b • • 

of the JU:~~ distinctly. It is as fol~w1. Rhall haYe exclusive juns-
waters qm 4 The l'.:itate of New or_r u - • Kull between Staten 

. "~Rrrc_LE d·over the ~ters of the Kill Vo~d of Shooter's Island, 
_dwt10dn of/t ew Jersey' to the westernt~s~~ relatin O' to passengers, 
Islan an l uarantine laws, an a :; h a~thority of that 
in respect _t~ ::c~ai hereafter be passe~ u~ie\~i! State shall also 
as now exlS r executing the same ; _an oses of and ov~r the 
State, and ~o . . i"1diction for the like purd f Rhooter's Island to 
have exclusive JUrdufrom the westernmost en o "-' ort in the said 
waters of the soun t 11 vessels bound to any p db . d e creek as o a 
Woo n g ' k'" 11 f: ·rly considered, 
State of Ne~ y or a·rticles of said agreemenfit,, a th:1 ,:iew tliat the 

'l'he remammg tructi&n, and con 11m f '-'aid river 
conduce to the same cons his State over the waters o ~- olice 
jurisdictio~ conqf~:l~te~11~~1~ limited juris1dic~i~~~iit~f~?~~~:e~ce in 
and bay," as a d to promote tie rn - 1 • d +o co"-
and sanitary pu:·pos~s, ~1 said waters, and ':as not aes1J~:se;, or t'o 
the use ~n~en~~~~:~i0~\er the la~ds o; ~i;plete tolitical 
fer or c10a iO'ht to mter1ere w f d over her 
give to thmise~i~ieJ·!~Ji~'uon as a sovfereiigo1\~1!~:e~v ~~scription of 0 - govern es and o anc ' · 1 r ··s ' . ·1 and its appurtenanc ' 'th. her territoria im1t . . 
own soi f ~nv appreciable value w1 m ovisions in substance con-
pro?erty ;rticle contains the same pr ter~ of the sound between 

tai!:J i~t thedthi~dN~r~/1~~~~~ !~~;tor vy 01~bifif~;;:~\~~ 
Staten Islan anu rs of Raritan bay wes o an creek, and 
-of and over all the vy-ate a to the mouth of llfattew e State of 
the lighthouse _at ~n~cJf;tfoJ' over such waters ~po:J~urisdiction 
confers exclus:~~ J~r;~ the same rights of proger fcr:t of regulutin~ 
New Jersey, SL1 .iec l ves and docks, and t de rod the middle of of New York over w iar , of Staten lslan an . the fisheries between the snore 
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said waters, as is contained in th" . d . . . 
same SMbject over the waters th V ~a1 thu:d article m respect to the 

Articles 6th and 7tl f 'd erei;1 rn~nt10ned. 
. .. . . 1 o sai treaty o-1ve to s 'd St t current Junsd1ction over all oC . d 5 . • ai a es equal con-

process issued under the au tho~~~ oT:~res/r the ser:7ice of criminal 
. accused of any offence committed in ' tate, agarnst any person 
v~ssel being under the exclusive . _su~h _State, or on board of any 
~rutted against the re ulations Jnnsd1ct10n of such State, or com-
m_ relation to the fish!ries me fade o_r to be made by either State, 
said treaty, and of civil . ro n ~oned 111 th_e 4th and 5th articles of 
~n either State, or agains£ pr~~s:r~;~ei against a~y person domiciled 
its laws; but such process was not t~ l~n out_ of either State to evade 
any vessel aground upon, or fastened e served upon o_r on board of 
fastened to a·wharf adJ'oining th t to the .shore of either State, or 

Th t· 1 ere o. , _ese ar 1c es, I think, proper! · · 1- • • · 
that 1t was the intention of this try llloe1 preted, concur rn showing 
the absolute control of and over !~ty that b?th States should retain 
annexed or attached to it a d own soil, and over everythino-
floating craft attached to a~ n h O;6r e':ery ship, vessel or othe~ 
npon its shore, or aground if ;/r or pier! ?r_ loc~ted in any dock 
and over all persons living ~. b _waters ad.101mng its shore, and of 
an_d the property therein. and~, ~rng ~pon sush wharves or vessels, 
shield of its State law ~nd Stnta eac S~ate rntended to throw the 

l ' a e sovere1a-nty· ov II h , . vesse s,_ persons and property. 5 , er a sue smps, 
A crime committed upon an ve I f: 

shore, or UDOn any veRRel ao-roy J s_se astened to any wharf on the f N , LL t, unct In thew t a· .. o ew Jersey, and west of the cent a ~rs Jornrng the shore 
those offences specified in ti , ·ct h~e of s~1d river or bay, except t· l ae sa1 t ird art·cle a . t ti rne or iealth laws and the 1 . . l . ' garns . ie quaran-
York, would be I think ~le ars rn re.at10n to passengers of New 
dignity of New Jersey c'oo-ni!r lJ an offe:1ce a~ainst the peace and 
much so as if said offen'ce had e exclus~vely _in her courts, and as 
unquestioned bounds. ee,n committed inland, and within her 

And this consideration seems 't . . 
case, so far as the nuisance com J°. me conclusively to dispose of this 
and to the material used in fill .P amed of relat_es to the public health 
plained of, for such nuisance u~g up ~nd makmg the erections con/ 

. common law in the criminal couI~t a i\~demeanor, and. indictable at 
. ~nd it seems to me quite clear I t1~t the county where it is located, 
mg or maintaining, or continuin~ sa·d persons en~aged in erect-
true, necessarily_ affecting the p~bli~ h:~i8ttnce thus, if the finding is 
Jersey, af\d part1culady of the inh b't . -~f the_ people of New 
J:3rsey 9ity and of its vicinity: coulJ n~f~!\of }t~te_ighJ:ioring city of 
v1ct~d In the city and count of N. . aw u. y md1cted and con-
contrnuance of such nuisanc-e oyr I ehw y ork, for the erection and h ' · , e sew ere than · th · w ere ~uch nuisance existed in the s . d St t f m e proper county 
. ~ut 111 the findino- of fact of . ai a e_ o New Jersey. 
IS found that the. er:ctions comp~h~ l~a7ed Judge at special term, it 

ame o arc an encroachment upon 
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d into the said harbor and river. . And, as matter of law, it was all O found "that the said erections were a common :}nd puhlic 
a 8

1·sance and that it is the right and duty of the State of New York, nu , · · • . 
. protecting the interests of the people and the commerce and nav1-
iuation of the .s~id bay an_d river, to interpose a_n~ h~v:3 the same 
gbated by judicial proceedrngs. Upon the facts, 1t 1s difficult for me 
~o see bow erec,tions extending fr~m the land on the s!1ore over flats 
covered with snaHow water, rangrng from_ on~ and mn_e-tenths feet 
to four and one-tenth feet deep, a'.1d extendmg mto the nyer and bay 
simply far 'enough to meet navigable waters, and no further than 
these "would be required," as the fact is found, "for the use of a 
permanent ferry," such as is now constructed and in use, could be an 
injury to navigation and commerc.e upon said waters. 'l'o ca~l such 
erections made in the manner and for the purpose stated, a nmsance, 
seems to me an entire misnomer, arid that such erections, instead of 
beino- a nuisance, and injurious to commerce and navigation, are 
really works and improvements, adapted as they were obviously 
designed, to promote and facilitate trade, comme~·ce and navi~ation, 

1 can conceive of no value in the waters of tins bay and river to 
these States as navigable waters, if they are not to be used, and may 
not be approached on either side by wharves ahd piers, and other 
erections, extendino- from the land sufficiently far into the same to 
reach the navio-abl~ waters thereof, and thus connect and allow inter-
course and trade between the land and vessels upon the water., But 
assuming, as I suppose we must, that this finding ~1pon the fa:ts is to 
be unquestioned here, and it is doubtless conclusive upon this court, 
so far as the court below had power to adjudicate upon the question, 
and that such erections are obstructions an,d injurious to the naviga-
tion of the waters of said bay and river, still such finding cannot, 
transfer the locus in quo of such nuisance from the State of New 
Jersey to this State. · 

rr110 fiudino- can have no further force than as a finding that such 
erections and extensions from the land on the New Jersey side of 
the river and bay as public navigable waters. Upon this finding, 
the original question recurs,. is such nuisance within the legal and 
governmental jurisdiction of this State? 

It is part of the argument of the learned (:ounsel for the people, 
that the exclusive jurisdiction of New Jersey over_ wharves, docks 
and improvements unon her shore, does not attach till such wharves, 
docks and improvem'ents are constructed, and that New York has_ the 
exclusive right to decide what, and when and how such erections 
shall be made. 

This a1;o·ument I think entirely unsound and untenable, as I have 
t, 

endeavored to show, and that the jurisdiction of New Jersey over 
wharves, docks and improvements on . Iwr shore, extends to and. 
om braces the whole subject of wharves, docks and inwrovements, and 
incl ados the power to prescribe when and ,where, and how they shall 
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be erected, and to exercise all the co , . . , , 
ment c~n po~sess over the property of -~tro\_over them that govern. 

But it is msisted by the ·counsel I s c1 iz~ns: 
a,s New York .has the exclusive oJ~~f the_pl~m_h~, "that'inasmuch 
charge and regulation of navigati6n . ~a\fI~msd1ct1_on, t_he exclusive 
late on th~t subject, or to act u on •i:n e ex_clus1ve :Ight to legis-
the exclusive right to decide w& t . · throbugh It~ pubhc authorities, 
York.". , a is an,o struct10n belongs to New 

This is simply an assertion of I · th • 
, ally between these two so'verei a c aim _at, In a controversy virfo. 
,~rights, the courts of this St t gn State~, 1n regard to their relative 

conclusively in our own c~u~t! .a~~ fn.titled to decide the ,quastion 
~as t_he jurisdiction and the rio-ht _a/~• fte party to a: controversy 
tron In <lfapute. . 'rhese- erectiozYs h';du b1cia Y, lo deterzyune the ques-
of the State of New Jerse T een ma e under the authority 
into court in this acti~n dr~ies ~t~t~- t~rough the parties called 
State ; denies the fact of the . Juris icti?n _of the courts .of this 
in· question are proper and la~~~fn_ce, and Insists that the erections 
own shore and land to enable 1 ~rprovements,_ e_rected upon her 
merce of the world in the c~er c1 izens to part1czpate in the com. 
between the States. mmon use of the navigable waters 

· The argument to su~tain th · · d" • ·. · 
basis urged b7 the plaintiffs' ceo~:;~! ~ct10n of our co~rts ~pon the 
~en~ble, and IU conflict with ·the fudd! seems to _me! is entirely un-
J?stice, that no party shall be judo-e in h ?1enta1 prrnc1ple of law and··' 
t10ns are really a. p' ublic . "' "" is own cause. If these erec f th nmsance auecting the n · t· • · o ese great public waters b ' . ,av1ga I~n and use 
erected, as they clearly.are witiS!~ient th~t t~o1 S_ta!es, situate and . 
of New Jersey, it ought ce~tainl e er.n oria hmI~s of the State 
~ppeared, that that State woull t~ ~e f1: 8umed, ?ntrI the contrary 
mterests of the country and of th pm ec it~ own rnt_erests and the 
b~ abating such nuisance in a!·eco~merct1hal wohr1~ ~n such waters, 

··tribunals. ' me, _ roug Its own judicial 
But if it appears bJ any · a· . I · · · 

was ~aintained by the aurl!r~~~! a9t or de,cision, that such nuisance 
·of that..State had failed to do their sdo~ t~at Stat_e, and that the courts 
,proceedings for that purpose certai~f m a.{;~mg them, upon proper 
:tute a ·basis or ground upon' wh. h / sue acts wo~Ild not consti-
as~ert and maintain its jurisdi;~on h; cotuhrts of tills State could 
nmsances. or e abatement of such 
, The jurisdiction asserted for this St t . 
,ral government. In the ·case of th \~ really belongs to the gene-
Whe_eling Bridg(! Company arid oth:rs ate. ~f Pennsyf va_nia v. The 
Justice Taney said: "The Ohio bei 0 ; (l3 Ho1:1. U. ~-, iJ79), Chief 
Congress has undoubtedly the nt a public navigable stream 
'il.'hey have the rio-ht to r h·lower O r~gulate ~ommerce upon it: 
•declare any such "'obstrufti~n Ia it ~~~truct_10ns to its navi&"ation, to 
~ode of proceeding in the courtf ~r ~i nUms~tncde,Sand to direct the 

18 Ill e tates to remove it 
' ' ' 

REPORT OF THE RIPAHIAN COMMISSION'ERS. 29' 

and to punish any one who may erect or m~i~tain it;'.' and this case, 
nd tbe case of the State of New Jersey v. Th.is State, (5 Peters, 284), 

\ow that, in the a_bsence of such legislation by Congress, the proper 
~ourt of the United States has original jur~sdiction in e9.uity ov~r 
controversies between States, and over nmsances affectmg public 
navigable waters within the limits of the CT nion. Bu_t this is an~ther, 
and it seems to me, an unan_swerable arg~ment a~arnst the claim ~f 
jurisdiction over these erectwns, asserted m the Judgment and deci-
sion rendered at the special term (and which it is due to the learned 
judge who tried the cause to say, wa_s rende~ed in obedience to the 
decision of the general term, from which he d1ssentedj, that the· court 
has no power to enforce such jurisdiction or carry such, jµdgment, 
into effect. The judgment.directs, orders, and adjudges that the said 
defendants do remove the said erections,. bulkheads, piers, wharves 
and railroads, and eattb, stone, dirt, animal and vegetable niatter,. 
and other materials of which they are composed, and restore the said 
river and bay to the condition in which it was before said erection& 

. were made, within one year after service on the defendants's attorney 
of a copy of the said judgment, and in case the said defendants shall 
fail to make such removal, as aforesaid, the sheriff of the city and 
county of New York is thereby directed to rem9ve the same and to 
abate said nuisance." . · 

The defendants are a corporation organized under the law of New 
Jersey, and must be deemed non-residents of this,State, The judg~ 
ment, therefore, cannot be enforced by process of attachment and 
proceedings as for a contempt, as against citizens of this State. ~uch 
an attempt and proceeding would obviously prove utterly abortive. 
But the mod~ of enforcing this judgment in default of the defendanfa, 
to remove the said erections, is prescribed in the judgment itself. It 
directs the sheriff of the city and county to remove the same and 
abate said nuisance. 

Can the Supreme Court protect its officer, and. punish all person& 
resisting him in the execution of this judgment? Most clearly, I 
thinli it cannot. , 

· A judgment that imposes such duties, and subjects a public offic'e:r 
to the perils incident to, aJ;td which will obviously attend the attempt 
.to enforce it, cannot be a lawful and valid judgment; must be utterly 
void for want of jurisdiction in the court to render the same. _ 

The judgm~nt below should therefore be reversed;. an?, as 1t, 
clearly appears that a new trial- could not change the essenhal facts 
of the case, the complaint should be dismis~ed with costs. 

) 
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OPINION . .. 
. " 

STEVENS v. PATE.RSON AND NEWARK R. R. Co. 

The following opinion was delivered : \ 

BEASLEY, CHIEF JUSTICE. The principal question which has been 
argued in this case is that respecting the interest of the State in the· 
lands lying between high and low water marks in tidal rivers. · In 
some of its aspects this subject is a familiar one to our courts i but, 
on .this occasion, the point is, for the first time, distinctly presented, 
whether it is -competent for the Legislature to grant the soil under 
the water, so as to cut off the riparian owner from the benefits inci-
dent to his property from its contiguity to the water. 

Notwithstanding the apparent skepticism of counsel upion the sub- · 
ject, I am constrained to think that some of the matters which were 
handled in the discussion before the court, are to be considered as at 
rest. In my opinion, it is entirely indisputable that the proprietors 
of New Jersey did not:under the grant from the Duke of York, take. 
any property in the soil of navig~ble rivers within the ebb and flow 
of the tides. This was the very point of decision in .flrnold v . .Mundy, 
I Halst. I ; .]W.artin v. Waddell, 16 _ Pet. 367 i and Den. ex dem. of 
Russell, v. The .flssociates of Jersey City, 15 How. 426. 

Second, that this title to the soil under navigable water, which the 
common law of England placed in the king, was transferred by the 
revolution to the people of this State. The cases above cited com-
pletely establish this proposition. . · . 

And, lastly, in the case of Gough v. Belt, 2 Zab. 441, it was 
declared that the owner of lands ~long the shore of tide waters could 
extend his improvements by wharves and filling up over the shore in 
front of his lands to low water mark, unless prevented by the State, 
provided he did 'it so a,s not to interfere injuriously with navigation. 

Thus far I regard the law in this State as founq.ed in adjudications . 
which ought not to be questioned, and wl:J,ich cannot be disturbed. 
Assuming, then, as I do, the foregoing .propositions as data in the 
discussion now before the court, the point of inquiry is narrowed to 
the single question whicli was regarded as left open in the case Jast 
cited, viz., whether the owner of lands on tide water has such a right 
to the use of the water that the State cannot authorize any improve-
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ments in front of his lands which will destroy or abridge that right; 
without compensation. 

In the discussion of t11is topic, I will .conside1'< briefly, .first, the 
right, so called, of the riparian proprietor; and in the second ,place, 
the rights of the State over the sea shore. 

First, then, with regard to the rights of the owner of the upland. 
In the case of Gough v. Bell, indhis court, I observe that M_r. Justice 
Nevius and Mr. Justice Potts put their opinion on the ground that; 
the riparian owner, at common law, was invested with certain rights 
in the water as appurtenant to his estate. And in the case of Gould' 
v. The Hudson Ri1;er Railroad Company, 2 Seld. 544, .Mr. Justice· 
Edmonds, in a dissenting opinion, expresses a similar view. 

I have not found that any other judge has ever based a decision on 
such a ground. 'I'he theory··on which those opinions are founded' 
seems to me the result of misconception. " The riparian proprietor 
has a right," says Mr. Justice Potts, "though his strict legal title is 
bounded by the high water line, to the water as appurtenant to the· 
upland"; a right of towing on the banks, of )anding, Jading and un-
lading; a right of way to the shore; a right to draw seines upon the 
upland, and of erecting fishing huts. He has the right of fishery, of 
ferry, and every other which is properly appendant to the owner of 
the soil; and he holds every one of these by as sacred v. tenure as he · 
110lds the land from which they emanate/' The error in this state-
ment arises'from overlooking the fact that some of the rights enumer-
ated belong to the riparian proprietor as a member of the community,. 
and that others of them belong to him in his character of owner of 
the soil. Not one of the privileges in the water which are ascribed 
to him emanate from his ownership of the land. ln comn;ion with 
every other citizen, he can fish in q;he water, and pass and repass fo 
and from the water along the shore. But he has not these rights by 
virtue of his property; they attach to hini as an individual, and he 
'holds them in common with other citizens. They are part reurm com-
munium. Then, again, it is true, it is lawful for him to. land on th~ 
bank, and to dry his nets, and to build fishing huts there. But the 
right to do these things, and which are not privileges in the water, 
appertain to him in the ordinary way, as the owner of the land. 'l'he 
ca$e is merely this: the man who owns the land next to navigable 
water is more conveniently situated for tlie enjoyment of the public 
easement than the rest of the community. But a mere enumeration 
of the advantages of that position falis far short of showing that such 
proprietor has, in the jus publicum, by the common law, more Ol' 

. higher rights than others, It will be observed that in the sentences 
ab6ve quoted, it is averred that the rights referred to emanate from 
the ownership of the soil; this is certainly true as to certain of them, 
such as the right to erect fishing huts, &c., but with respect to the· 
usufruct of the water being appendant to the land, in any legal sense 
whn,tever, that is the point to be proved, and it is simply assumed .. 
The question is one of mere tradition, precedent, and ancient author ... 

' ' 
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h m w.as it ever claimed, from the days of Bra?-
ity. When, and ·Vt th~t the ownership of the upland drew to it 
ton to the I?resen im , or eculiar uses of the water? In the 
any rights rn the sea shor\om!on law ,authority is cited, and ·ii~_e 
opinion c~mmented on~ :~ed to are so manifestly misapp~ied. that it 
few Amerwan cas(;)S ~t-~ct them to criticism. My exammat10n has 
is not necessary to I feel confidence in saying· that none of the 
been so thoro:1~h t at b fi und-and they,, of necessity, must be our 
ancient, auth?n!rns ?an__~vh~ch ive coul\tenance to the ,notion that 
guides 111 this mqmry 1 d are appurtenant to the bank or 
any tmch pr~vileges as t those/ so far has the bank owner been 
ripa of nav1gabl~ wa er. 11 lia~ rivileges of this kind, that the 
from ).nakjng claim to any t1:c:ontefted question has been, wheth~r 
reverse has occurred, a?d f the public was not subject to certam, 
his land, for the convemence od i ht not 'be crossed i,n going to and . 
servitudes; whether such _Ian h ~!r the right to tow boats along the 
returning from the water' w e jt was not a public right inci-
bank or t@ land, or to dry ~eti'~~;en and similar questions have been 
dent to t_he use of the water.of which remai{l unsolved to the P!es~nt 
mooted 111 the courts/ so~e d . ded thouO'h no't without hes1tat10n 
day, ~bile oth~rs h?v\f ~11~ riec;riad prbp~ietor', In_ all these con-
and difficulty, rn ~avor .P t t'hrough modern times, I do not - ·' tendmg from ancrnn h" t t , trovers1es, ex t d that as an incident to 1s es a e, 
find' that it was ever even fiugges 1 O' tlrn line of, tide water was 
the owner of the terr:a rri:,ail: with the exception of those of 
possessed !)f,any p~cu_liar P:\~ileg e~ which are, perhaps, counter-
alluvion and, derehct10;.-~t he is gsubject from the washing away of 
vailed by the loss _to_ w 1c · ·r of the land-owner at the com-
his lantl. '~'hat thi~; the tru:1ri:i1/~~pear/when I come. to set forth 
mon law, w1H, I thk1? ' :110;:e sea shore to which subject I now pro-the rights of the mg m · · ' 

ceed. · ".. . · b k • . " that the sea is the king's prope_r 
The language of the_ old od }!~'c -lord of the great waste," '' tam . 

inheritance," a~~, heC 107 260 h· Colle; 1'7; 3- Leo. 75.; 2 . · 
.aqum quarn soli. · .· · . o. i • ' · . . · · - _ _ 

.NJ.alloy 375. · . · · . tible of transference. There are 
; Aud this ':as property suscet the kin s of England of, certain 
'Some antique mstances of grants ·Ly d Halegrecites several transfers ·, ' 
Portions of, land under the sea: or • l4'.....28 It is true th'at such . .-.d . t· Hale deJure rnaris, . · · . , t d" of this . escnp 10n. ; ...._ ',. . t·m s. did not pass the proper Y. 1~- •. 
conveyances, at 1eas~m _mo_dern l e i ation and fishing; but still )t 
encumbered ,of the P~1bhc ?~~t O ~a;a~ried with it certain val~able 
fa clear that the _tenure o . e soi been ossessedi of the ordmary 

' . rights. In fact, it appears fo hav~ It c~uld be put to any use not 
I incidents of P:•'P~rty on t:rra firm ~ts with which it was burthened. 

inconsistent w1th the public _easeme ·nterfered with, the law affor~ed 
Ifit was ~nlaw~u,lly ~ppropnated {:t~ anci()nt and modern, showmg 

., it protect10n. ll}ere ~re c:~e~,. d covered with water~was a pro-
'that thil? districltts maris"7"t .1s an3 . .· .·. .· . . . 
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perty susceptible of valuable uses. Thus, in the celebrated case of 
t~e Royal Fi"shery i"n the Banne, Davi'es' Rep, 149, ·it is said: ,, The · 
city of London, by a charter from the king, hath the river Tham.es · 
granted to them, but because it was conceived that the soil and 
ground of the river did not pa~s by that grant, they purchased 
another ~har~er, by which the king: granted to them sol um et fundum 

, of;the said river; by force ?f which grant the city to this day re-
ceives rents of those whofix posts, or make-wharves or other edifices 
on_ the soil of said river." It c~nnot fail to be observed how enti:cely 
this ca~e explodes !he rssumptwn th_at the riparian proprietor has 
any common_ law nght to extend hrs front, either by filling in or 
by the .e~ect10n of a wharf .. Such acts '."ould have been trespasEes 
on the private property of the sovereign.· · 

T~e modern case_ illustra.tive of the same subjEict, to which I will 
. particularly refer, 1s that of the. Attorney-General v. Chambers, 11 
De Gex, M. S;- G. Rep, 206. This was an information against cer-
tain owners and lessees of a ~isfrict abutting on the sea shore. · 'I'he 
information alleged that by the royal prerogative, the · sea shore and 

· the soil, and all mines· and· minerals lying under the sea and. all 
profits arising therefrom, belong to her majesty, &c. ;. that there were · 
v~ry_ valua?le veins or ~trata of coal lying undxr that part of said ·. 1 

distrrct whrch was contiguous to the sea. shore; that the sea shore· 
. vested in her majesty extended landwards as far as hio-h water mark 
in ordinary sp~·ing tides, or, at all events, far beyo;d high water 
mark at neap tides; an~ that the defendants had. encroaohed upon 
and worked valuable mmes under the shore. The general right of 
~he queen as stat~d was admitted, the only question which was put . 
111 controversy bemg as, to the 'extent of such right. A verdict was 
taJrnn, by· consent, for the crown, and the court decided that the rid1t 
of h~r majesty to t~e sea_ shore landwards, is, pri'ma facie, limitQl'by 
the line of the medmm hig·h tide between the sprino- and neap fides. 
'l'his decision was made in the vear,, 1854. "" 

From these two cases it see"ins to me mo~t conspicuous that the 
ownership of the shore under' the sea drew. to it ali the usual rio-hts 

t:, of property. It cou}d be leased out for wharves or worked as a coal 
min.e. We· are also to bear in mind that Urn sea shore could be 
gr-ant!:)d ~n gross-that is, without being parcel of the upland. Hall 
on the Rights of the Crown, Sj-c., p. 19. I also refer, for a num.ber of 
examples in which claims of the crown similar to the foregoing have 
been successfully 'enforced, to an article in vol. vi., p, 99, of the La,w 
Magazi'ne and Law Review. From this essay it appears that " the 
adyisers of the crown, for the last quarter of a century, have exer-
cised unusual vigilance respecting, and been most active. in realizina 
the royal claim to the fore shores." · 0 

Among other notable instances the following one is thus described : 
" An earlier case was one of an information for intrusion, filed in . 
1833, by Sir William Hone, when Attorney-General, in the Court of 
E;ii:chequer, to establish the right of the crown to a tract of1and con-

/ 
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taining about two hundred and. seventy acres, formerly overflowed 
by the tide, situate nea.r the city of Chester, on the south bank of the 

, Dee, a tidal navigable river. 'l'he suit terminated in, favor of the 
crown, and the land was subsequently sold by the crown," ~or do _ 
I find the royal right anywhere, in the long line of adjudications . 
upon the subject, c~lled ~n question with resp_ect to its g~neral ' 
features. It is admitted, 111 the fullest extent, m the conspicuous 
modern cases. Lord Advocate v. Sinclair of Foss, L. R., l Scotch 
.Jlppeals 174; and Gann· v. 1he Free Fi"sheries of Whitstable, ll 
Rouse of Lord Cases 192... · . . .· . , 

Indeed I think it is safe to say that no English lawyer, speakrng 
either fro~ the bench or bar, has. ever asserted that the owner of the 
land alono- the shore of navigable water has any peculiar right, by 

· reason of inch property, to the use of the water or of the shore. 
And it seems entirely incredible to suppose that such a right as this 
-could have existed, and that no allusion should have ever been made 
to it .. It is obvious that many of the controversies which have been. 
before the courts would have beerr largely affected by the existence 
of such a right. Such would have beti"n,the effect_ in the case of the 
Duke ofBuccteuch v, The Metropolitan Board of Works, the report 
of which has come to hand since the argument on the present occa-
sion. L. R., 5 Exchequer 221. 'l'_he _facts of the c~s'.3 a:·e thus stated : 
}' The Duke of Buccleuch, the plamt1ff, had a ,certarn mterest under 
a lease· and two ao-reements from the crown in a mansion in Parlia-
m~nt street, the b~ck of which was parallel to and bounded by th.e 
river Thames; and the Metropolitan Board of _Works, th'e defend-
ants had constructed, by force of an act of parhament,-an embank-
merit between the back of the plaintiff's premises and the river. For 
the purpose of. this construction the board of wo~ks had found it 
necessary to remove the area _or mass of wa_ter which formerly used 
to r·un at the back of the premises between high and low water mark, 
and also to take·away a causeway or jetty running from the foot of 
some stairs on the plaintiff's land across _the shore to l?w ':'ater mai:k .. 
It will be observed that the facts of tins case were, m atl essential 
particulars, the Rame ~s those. em braced in the oiie now _beto,re this _ 
court, with the exceptwn that m the reported case the plamtiff had a 
jetty in controversy extending from his land to low_ water mark. The 
act under which the defendants had erected their embankment re-
quired, where land was taken, compensation to be mad?, and direct~d 
tha.t in estimating 'the purchase money or compensat10n to be paid 
by the promoters,' regard should be had 'not ~nly to the value. of'. the 
fand to be purchased, but also to the damage, 1f any, to be sustarned 

· by the owner of the lands by reason of the severing of the lands ta~en 
from the other lands of such owner, or otherwise,injuriously affect1'.1g 
.such other lands by the exercise of the powers,'" &c. The pl3:rn-
tiff's claim for compensation 1• was two-fold : first, for the_ ,destntct10n 

' of° the jetty or landing place; and, secor:d, for_ the takmg away of 
the water which used to flow along the river :31de of the preimses. 

.. 
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The _court held t~at the only daµ:iages the plaintiff was entitled to 
, wer_e _tho~e .resultrng from the destruc,tio~ o\ the jetty or landing , 

place, but that the general damage occasioned by the interposition 
of. th~- embankment. of the defendants. along. the water frorit · of the 

. prem1ses_ were da'fflna absque inJuria.. This was regarded ,a:s a· case, 
-Of gr~at ~rnl?ortanc1cJ, _and was fully argued and ·considered, and yet it · 

· wa~. n?t. mtm~ate~,. either ~y counsel or any of the judges, that, 'the 
· pla:nt1ff1 as r1pana~ _proprietor, ,had ariy right: the depr:ivation of 

wh~ch, was a legal m.Jury. or afforded even any Just o-round for coi:n-
plamt. In the :whol,e case there is not a hint of th; supposed exiert-
ence of en.ch a right. . · .· . . . · · . 

• From these authoritie~, and µ;iany others wh_ich might be cited, it 
· appears tome t(), be, plam, that by .the rules of the ancient law the 

c;iwner of land al?ng the shore was entitle,d to no right as kn incident 
. of su~h ownersh~p,:except. the. contin~ent oirns, before referred to o'f 

. · al~uv10n or ?erehctron; and that, on the other harid, the title to· the 
, sml under ~1de water wai:; in th~ sovereign;. and tha·t such title· was 
atten?ed with tge usual concomitants of 'the ownership of reaity. · 
And 1t consequently followed from this resmlt, that in order to enable 

. the ow~er of the ,upland to fill in or wharf out below .the li11e of high 
water, 1t :was absolutely necessary to. aqopt some ,principle different 
from th?se of tbe c?mmon law. · And this, as I understand. was the 
foundat:o_n on_ which the majority in thi_s court placed. thedrnelves in. 
t~e d_ems10n ?f the ca~e of Gough v. Be(!. That final decision was a 
co~c!1rrenc~ m th~ vrnw expres,sed by. Chief. Justic'e Green, in his 

. . opm10n delivered 111 the Su_preme C~urt ; ·and that view was, as J 
apprehend, the only one which could mvest the claim of, the· land-
owner t~ extend ?IS lands \Jy artificial ]Ileans beiow the line of high 
water w1th the famtest semblance of legality: As such claitn could 

. not ~est. on the common: law, it was indi:3perisable to invoke and 
sanctrnn a custom or local usage variant from the'commo.n law. How 
far su,.ch ;a custo~, as._a mode of acquiring a title to real estate can .be 
made to ~armomze w1th1ega1 principles, it is not necessary to inquircJ 
for as b~fore rema~lrn?;'I c~:msi~er the existence and legality of such~· 
usage to ~e re~ adJudicata m t?1s_ state .. Admitting its legal existence, 

. the~, the 1~9.mry pr~eses as to its. effect m law. It confers a right by the 
Iega1 exerclse of wh1_ch, the bank-owner may encroach on the public 

. property between high and low water marks. 'If such. a rio-ht ex-
. I?te~ by _force of the. common law, as an ·incident of property, it.is 

obv:10us_ it could: not _b~,destroyed or _st1bstantially impaired by the 
le~1slative powe!, without compensatwn. ',['he question is,wh:ether 
~hIS custo~ary right has the. same. quality and· ·efficiency as ·though 
1~ appertamed to the land by force of the common law. , · · 
,_ ~y consideration. ot thiB' branch of the subject has led to the con-

:ncti_o_n that such pnv~lege b~s not th~ effect suggested ,in the above 
1~quny.. The ,local custom. rn. question was nothing more than -a 
hcense on_ the part of the public to the lanq-ow~er, erntbling the laf-
Jer to fiU m or wharfout along t.he fore shore. between high and ·low 
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water marks, and which license, when executed-, became irrevocable. 
· The· shore-owner acquired his ,indefeasible right 'by the acquiesence 
of the public in the perform;:mce of the act, Thaftqis was the vi_ew of 
,the judges whose opinions prevailed in the decision of Gough v. Betl 1 

_ is, l think, clearly manifest. I have above observed that the true. 
doctrine with re$pect to this local custom is embodied in the opinion . 
read in the Supreme Court by Chief Justice Green. In that opinion, 
this clear statement with resp'ect to the necessity of the execution ·oi 

. the license, as a pre-requisite to the acquisition of a legal right on 
the part of the land-9wner, is to be found, viz., "In New .Jersey, as 
we have seen, t~e title of the _st~te extends as at common law,to high·. 
water mark as.. 1t actually ex1sts .. Where the water;i have receded 
by alluvion or by the labor of the adjoining proprietor, the title oi . 
the state does•not extend beyond the actual high water line. That: 
every· encroachment upon, the shore_ or oth,er part of the public 

· domain may, at all times, ~e. restricte~ or controlled by the legisla.: 
ture, is admitted.· That any erection prejudicial to the.common rights 
-0f navigation or fishery'may be abated, is not. denied. B,1t in the 
absence of such legislative restriction, where no nuisance is created, 
the riparian proprietor ~ay appropriate._the shore between high arid 

. low wati=ir mark to his own use." This language is too C\lear and .. 
. · explicit to need explanatory comment .. That tp.e local custom of the 

state which was recogn'ized and enforced by the court, qp11rated as a 
·· simple license to the riparian owner to enlarge his possessions at the 
expense of the publi(i domain, and which license was .. revocablEl at 
any time before execution, is the clea,r doctrine of the adjudication 
in question. It has no reach beyond this. And from that 1ii_ine to 
the present, I do not perceive that the judiciary of this s_tate have.· 
been in any·dqu:ht upon this subject. Whenever the.doctrine h<ts been 
referred to,·tpe question has bee,!) treated a~ being entirely at re.st. In 
the year 1856; in the case of The State v. The Mayor and Common Coun-... 
-cil of Jersey City, I Dutcher 525, cerfainlands lying under. the .fl.ow oi 
the tide were thrown out of a tax assessment for.the ·reason that the;, 
title to such lands was in the state, and Mr. J tistice Elmer, with char-
acteristic directness of expression, defines the public title thus: "It 
mmit now be accepted as the· established law ih New Jersey, that We' 
right of the owner of lands bounding on a navigable river exten~s 
<'.lnly to the actual lligh water mark, and tli!l,,t. all below that mark 

' belongs to the state. 'l'he inchoate right, if such it may be called, 
'Which the proprietor of the, upland has, either with or without a 
license, to acquire an exclusiv~ right to the property, by wharfing-out 
or otherwise impi·oving the same, gives him no proper,ty in the land 

.· while it remains under the water. It may be granted by the state to a 
,stranger at any time_ before ~t is actually reclaimed and anpexed to 
the upland., Such is unquestionably the common law, and I a~ 
aware of no alteration ofit in this respect in New Jersey'." In this 
-0piriion, Chief Justice Green and Justices Ogden a;id Haines con-
.curred.' Again, after an interval of several years, the rule was, 

.. 
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treated by the same court as st bl" h . ·. , , . , 

.. • Stewart v. Fitch and Boynton e2 aV: is edi 9 I ref:i: to the case· 0f 
riparian owner for the use of de t . roorn . This, was a suit by 31 
the defendants. and ;mon , othe~ am flats b,r: the rafts and lumber of 
legality of the .plaintiff's c1aim th reasons .riven for _dissent to the 
that the flats on which the rafts . e court ~aid: "But it also appears . 
water mark and at high tid were danc iored were aU below high 
that no part had, been in an ,e,;i~ve~e to the depth ot two foet, and 
consequently the title to th~m , e imp{~ved or reclaimed, and that, 
state of'.New'Jersey" Fro t;as no m the; plaintiff, but iin the 

. from the da.te'ofthe.decision~f 1ases'.i thmk it ise.v.ident that' 
present controversy, the uestion n ug i v. ell up ~o the _time, of the 
been considered an open %n'~ b . theo:O under co_ns1derahon has. not . 
too, appears to Have been the 1r . l ; urts of this_ state.' And S·uch, 
the effect of this leadinO' d • . g,s Ative an~ public unders-tamdingof 
was rendered. 'rhis I thi:~1si1on JU~},men!10ned, at theyme that it 
act of 1851, entitled:, A.n act t~ :at~1 e~t fi;m the prov1s10ns of the. 
tide w::iters to b~ild wharves in fr~nt°i?teh t e. own~; o_f lan?s upon . 

· . By the first sect10n of this act it is d I sam~ ... Nix. D1Cf!:; 1Q25 .. 
for, the owner of lands situate alon ei/re "t. at it shall be lawful 
docks or wharves upon the shore fo 7' t uf?1 tide wate~s to build 
way to improve the same and wh ron o _us lands, and many other 
appr?~riate the same to his own e!~1i~i bmlt ;~po;h or im~ro.v.ed, ~o 
prov1s10n, .and in similar rovisi . ve use. . . us we find m thrn. 
custo/ll sanction~d in the c~se of 111 many other l_aws, the local 

.form and subject to certain gen l ugh ~- ]!ell assummg a statutory 
bank-owner was dealt with b. t~;al r~~gu at10ns. The ri~ht_ of the 

. property already vested but~ e_g1_Ilature ~ot as an 111c1dent of. 
ment of public acquiesc~nce s 1 priv1 ege which required the ele-
Qn the side of the ro . , an the perform_ance of a pre-requisite 
should it fail to b/obr::!!~\t0 tbe con~erted rnto a legal right. Nor' 
feasibility of this customary ri!hte;;fh1f ;e were to admit the inde-
could not have much effect in o . e s. ore ow_ner, such concession 
legislative power. ,• .. By force 0}:~uri:g f1m _agamst the exercise of' 
tween tho hiO'h and low wat I' uc a octrrne, the. land lying be-

. without com;ensation. but b:ro mt~ could not ~e taken from him 
and control would be ~till absiott. e 1°~ titer h~e, the public right 
cannot'be made The b I u u 0• u . ave Bald such concession.• 

. state, but an inc.hoate riO'i~ ~~;~ert~as, bf the' local custom of the 
the water; nor does he oain an the. rec_amat10n of t9e land below 
referred to. ·. That act ~id no/ d1ng m t~~s re~pect by t.he statute just ' 
local custom as a mode of ac . a_ a_nyt mg to the efficiency _of the . 
it-a pure license revocabl~ b~tng title. I~ left that right as it found 
the form of legisl~tive licenses a~re executwn\ Such. acts, _bearing 
has been clearly d~fined. It h~s :e~ot uncommon, and then: effect . 
leges conferred by them were vested : ~:er~ thought that the privi-
the_ public' from revokinO' them t r~g s 111 the sense of debarring 
wluch have arisen in Pe~nsylvani~ f e~i91u~efi. 'I'wo c~ses in point, · ' wi 10 er to .as 1llustrat:i1ve of' 

\ ' 
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the principle. By a s.tatute of that state, all persons owninO' lands 
adjoining navigable streams were authorized to erect dams in such_ 
streams,·and appropriate the water.to the uses of their mills. Iri the · 

/ cases 0£. The Susqnehann~ f?anal_ Co. v. Wright, 9 Watts Serg. 9 ; ~ 
and. The New York and Erie Railway v. Youn,.g-, 33 Penn.175 it was 
declared that. the. rights acquired under this act were not indefeasa-
ble, but were subordinate to· the rights o{ the commonwealth: This 
result was justifi~d by the th~o:y that such licens.ees took their privi-

Jeges under the implied cond1t10n that they should be held in subor-
/ dination to the requirements of the public. 'l'hese decisions go to the 

point that a legisfative permissson to appropi:iate to individual. use a 
partof t~e jus pu_bl_icum, does not, per se, ?eprive the public of·a right 
to resume the privilege granted, unless 1t appears that it was the 

. intention to vest such privilege irrevocably in the licensee. The 
wharf act of this state clearly leaves, in this respect, nothinO' in 
doubt, for it expressly announces that after the riparian · proprietor 
has, in point of fact, erected his wharf or made an}\ other· improve-
ment below the high water line, then, and not· till then, the land so 
appropriated shall become his own. Prior to this event,, he has no 
rights in the water or the land under it, eith~r by the statute or 
by the local custom, which are not subservient to the l~gislative will. 

The steps which 1 have thus far .taken have led me to this position: 
that aH navigable waters within the territorial limits of the state and 
the .soil under such waters; belong in actual propriety to the public· 
~hat ~he rip~rian ow_ner, ?Y ~he commor_i law, has no peculiar right~ 
111 this public. domam a~ mc1dents of !us estate, and that the privi-
leges he possesses by the local custom or py force of the wharfact, 
to acquire such rights, can before possession has been taken, be regu-
lated or revoked at the will of the legislature. The result . is, that 
there is no legal obstacle to a grant by the legislature to the defend-
ants, of that part of the property of the public which lies in front of 
the lands of the plaintiff, and which is below high water mark. It 
may be true that by such an appropriation, the plaintiff will sustain 

. a greater inconvenience than will other citizens whose land does not 
run along this river.· But the injury to all is in its esse~ce and char-
acter the same, the difference being only in degree. A.11 pilrsons who 
have occaEion to approach this river over that part of the bank occu-
pied by the railroad of the defendants, may, perhape, experience 
rnme inconvenience from the interposition of such works: the r.ail-

. road, therefore, is somewhat of an impediment to the public rights of 
fishery and navigation. But no one, it is presumed, will pretend that 
such impediment is, on that account, illegal, if authorized by the leg-
islative authority. Nor can the plaintiff complain because a difficult 
access to the water is a greater hardship to l;tim, owing to· the easy 
use of the water, .in connection with his property in its natural con-
dition, ,than it is to tliose who live at ·a distance from.it. .If it were 
true that no public improvement can be made :which, ih its execution; 
will a1ffect the prop,erty of .one citizen more injuriously than it will 

I • 
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: that of another, many of the greatest w.~rks of the times ·,;ould be,, ._ 
come impossible. \ Nq railroad or, canal can be constructed which 
wy1 not greatly benefit the lands of some-persons, andirijure almost . 
~s_gr~atly thos~ of others.. Every c~tizen is required. at times;- to con- __ 

· tqb~te so_me~hmg, b~ wi:i,y _of ~acri~ce, to -the pub'lic good. Such 
partial evils 1s the _price which 1s paid for the advantaO'ffS incident to 
t~e ~ocial state'. . It is not n~ces_sa.ry to refer extensiv~ly to authori-
ties .11;1 cpnfir~ahon of the doctrrne that, as a general-rule, th~ public 
~o1!1am 1s -subJ_ect ~l toget_her to_ ~he. cpn trol of the legislature, and that 
mc1den_tal damage resultmg to md1v1duals from the exercise of such 
cq1:tr.ol1 gives no legal <tlaim to compensatiqn~ The principle· seems 
,umversally conce~ed _that, unle.ss iri. certain particulars protepted by 

. , the Federal con~ti.t?tion, the public ri~httll in navigable rivers can, to 
any extent, be modified-or absolutely destroyed by statute .. _ _By force-
ofthe constit~tiom ·of,_ this st_ate, private property. cannot be· taken, , 

. even for J?Ubhc use, wilthout .1ust compensation. But. the dominion 
of_the leg1slatur~«>ver the}ura pubtica appears to be unlimited. By 
th1~ power they can be regulated, abridged, or vacated._· We have 
se?n'. that, by th(;) ·c_ommou la~, the king. was the proprietor of the 
soil under the nav1g.able water,. and this_ being· rega~.ded as a priv'ate 
emolument of the crown, was -susceptible of transfer to a subject. 
But such transfe_r di_d not divest or diminish; at. least after .Magna 
Charta; the pubJic rights in the_ water:, a~d consequently the grantee' 

. of the crown held _the_ property rn subJect10n to the common privilege. 
-_ of fishery_ and na v1g~t10n. . The consequence was, that the king could 
not deprive the subJ~cts of_ the re~lm of these general.rights; · This 

. was a power that r~sid_ed rn par_hament, and not in ~he monarch. 
. But that s~ch a parhame~,tarY: power- existed, appears never to have . -

?een que_st10ned· by any Enghsh au~hority, nor d,o I perceive that 
, its exercise_was ever regarde_d as a legal wrong, pr even as an urru-

·\ 

sual har~ship to t~e. owner ~f the land along the shore. In the yeat 
17 80, this authority of parha,ment to put to use the land under tide 
water, thus intercepting the l,and o~ner,wasfuliy r_ecognized by Lord· 
Mansfield, The _case referred to 1s, that of The lf_ing v. Smith, Doug- . , - · 
las~ 441. The mt)'.' of London, under an act in . the time of George 
III., had erected piles on the bed of the Tham{!s- near Richmond·. 
within high water mark, about the distance ot twe~ty~nine feet froU::: 
!he shor~, fo~ the purpose of tn~king a towing-path for horses, adjoin-
mg and contiguous to a wharf m the possession . and the property ot 
the defendants, or of those under whom they claimed. The defend~ 
a_nts cut down one of ~hese piles, which was · proved to have been 

_erected ?etwee?: the hig~ a~d low water. marks, opposite to the __ said 
,wharf. _ For this act an md1ctment was· found. and the defendants I 

:wer~ convicted. _ The case came ·before the court' on a. motion to arrest i . 
Judg~ent. _In_ the _argrimen~ of this case none of the distinguished 
counsel emplqyed for th~ defenc~ q~estioned the right ofparlianient 
to appropriate th~ la~d ,rn q~est10n rn, manner specified, if the -
Th~mes; at the pomt m quest1on1 was :withm the reach ,of the tide; 

) . 
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tµe entire predication be~~g faat su9h was not t~e fact. . The ·c?nvic- · 
tion was sustained. J thrnk the .power of parliament; m affairs of 

, this-character is Iiot to be denied. Nor was this one of-those severe 
prerog~tives • 'which exi~ted. only i"n consequence. ?f the theoretic _ 

- , ,omnipoteµce of the legislative brancli of the. British goverpm~n~. -· 
Whatever the theory, we know what the practice has been_, and 1t_ 1s' 

_ -scarcely too much to say that, s,ince the days of the revolutwn,:no m~ . 
'stance can be foup:d of any Englishman being depti ved of any rigb.t. of 
property by act of parliament.· A_s!3-tute putting_ to;.use the land under, 
tide water. was regai:ded as Ieg1t1mate-not because the power 9f 
parli,ament wa_s unlimited, bht because th~ _control_ over 'the pubhc,;_ 
-domain was unlimited. And, in fact, the absence oLa power to con-
trol -and put to use the public interests in the navigable waters would 
be an imperfection-in the civil polity of an'y peo~le. Id? n?t finq_ 
that it has ever been supposed that-such a power di~ not. exist lU aAr 
of the American states. , By a statute of thl;l state of· Delaware, a. mti-
~en was .authorized, for th,e purpose ·of improving his.lands; to close 
the moU:tl~ of a navigable creek, and such st:i,tute was pronouncedto 
be constitutional, and the act done under it .legal,, by -the Supreme , 1 

Court cif,the United· Sta_tes. Wilsen v/ Blackbird Creek, 2 Pe_ters 
245. · In Glove~ y. Pbweli, 2 Stockt. 2 Ll, a similar law was enforcl;ld, 
and in tho case of The Mayor of Georgetown v. TheJJ.lexan,J,ria 9anal 
Company,)2 Peters 91, it was_held compet~nt for congress, !!;?fang as· 
the- local legislature, to· authorize t_he ere~ti?n _of the can~l m que~-
tion, although the sam\3 was admittedly mJur10us to .the !nterests of 
the riparian owners. This same doctrine was enfl)rced' Ill the case 
of Gould v. Hudso·rf, R. R, Ca., 12 Barbour 616; 2 Selden 522, on a 
'scale of the greatest magnitude,· the r?ad of the .,defe~dants being 
located along the Hndson,'and intervemng fo~ many .mil~s between 
the water and the land 'of the ban'.k0 owners. See a collect10n of cases 

1 to the 'same effect, .in ./Jngell, on -Tid_e Waters 92-10.8. It is ~pon 
this principle that water, iri large quantities, is taken from our ~1vers · · 1 · 

to feed\ our canals, and that dams 11;re placed, to the_ destmct10n of 
· navigation, ,in our rivers for1 the uses · o!' manufa?tori~s. Ou_r state -

a:lfords·many instan,ces of a di~play of t~1s po~er_ m this form. . 
With regard to the hardship!'! .oftentimes mciden_t to th~ exer?ise 

,of such a powet, the courts can have no concern. Such ~ons1derat1ons 
address themselves exclusively to the law-makers. It 1s the o:ffic_e of 
_ th0 court to declare if the law leads to such results, that th_e leg~sla-
ture has the authority to regulate or. destroy at 'its pleasure, and for 
'the commqn welfare, the public rights in n~vi~able ri've_rs_, and that 
if individuals are in consequence thereof, mmdentally rnJu:red, such 
loss is darnnum absque injuri. ,1£ compensation ~e :qiade lor such. 
-damage; it is on the part of the state,_a_ mere gratuity, for 11_eithe:r the_ . 
dpariai;i proprietor _nor., any other citizen whose prope:ty has_ been , 
impaired ~an claim such redress as a matteF of J.eg~l -right. fo ~U-
: such cases the_ appeal must be to foe .sense of Justice of the legis-
lature. 
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The result being that the legislature can authorize the laying of 
this road in front of the land of the plaintiff withsmt compensation, 
the next question is, has such a privilege been conferred on the 
defendants'! 

The claim is, that the legislature has granted to these. defendant& 
the use ofa part of the piiblic domain. The state is never presumed 
to have parted with any part of its property, in the absence of con-
clusive proof of an Intention to do so. Stich proof must exist, either 
in express terms OJ; in necessary implication. I shall not cite author-
ities to sustain so.familiar proposi,tion~ With, respect to this statute 
now drawn in question, and by the supposed force of which the de-
fendants have erected· their works, I fully concur in the view 
expressed by Mr. Justice Depue, in the opinion read by him in the 
Circuit Court. I think there are no terms used in this statute which, 
fairly interpreted, imply an intention to confer on the. defendants. 
the privilege asserted, nor ,does such privilege neceesarilyresult from 
the general powers conferred. This plea, therefore, presents no bar 
to the action of the plaintiff. · .. . 

With respect to the question raised in the argument; touching the 
sufficiency of the facts stated in the plaintiff's declaration to sustain 
his suit, I will merely say that it seems to me that a legal cause of 
action is shown. 

The substantial allegation is, that in consequence of the works of 
the defendants he is prevented from passing from his land to the 
river Passaic, which at present is a public highway. · ' 

Now it is true that, as tbe defend.ants have.put these obstructions 
in this river without authority of law, such obstructions are a public 
nuisance. But I think it is a nuisance which, according to the allega-

. tions on the record, inflicts a peculiar damage on the plaintiff, and if' 
that be so,it is admitted this action is well brought. The plaintiff., until 
the state interferes and deprives him of the privil,ege, has the right to 
pass directly from his property on to the shore of this navigable river. 
He has been deprived of the righ,t by the tort of the defendants, and 
this is a damage which, apparently, is i~dividual and'peculiar to him-
self. If a ditch should be dug in a public highway, in front of the 
door of a dwelling house, so as to cut off access to and from such house, 
no one would doubt that the occupier of such h?use sustained a 
greater inconvenience from the public nuisance than' the body o'f the 
community. The character of the present tort, as it respects the 
plaintiff, is precisely of this nature. I think the facts stated support , 
the action. · 

The judgment in the Circuit Court should be affirmed. 

THE CHANCELLOR (dissenting.) The main .question in this case· 
which we are called upon to decide, and which. has been so fully 
argued is, whether the owner of lands bounding on navigable tide 
waters has any right either in the shore, or to have his land retain/ 
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. 1 t·on with and adJ·acencv to those waters; which 1ts natura connec 1 , • . , b t 1 f him without compensation. 
cai;;i; q~es~i~~ i:~: important one, and fitsl cdosnso:q~~~~e;a~!rsg~e:; 

0 tl e hand every owner o an · 
moment. h nd 1e l~ Id th~m in the belief that this adjacency to the 
has pure ase an . e nd was aR incident that could not be, 
water added _to their 1aluef: supposed ri(J'ht without compensation. 
taken from him, ~~st ;se d i~harves built"hy permission of the state, 
And the owner o oc s an f commerce may have their value 
and only valuable for purposes o of ten fee't under water adjacent 
destroyed by a gran~ t~ ~::~a~~:\tate will be entitled to the P:o~t& 
to them. On the ot e 1 f '11 the fisheries the water fronts m its 
and advant~ges_of a sa e f thae iands on the Hudson river and bay of 
bounds, wh,1ch, m fro1:t O docks and wharves erected there, 
New York, and especially of the t "bute, reatly to the financial pros-
will be of immense value a~d co~ n f a~l the inhabitants and inflict 
perity of the state, to t~et: van :~eh~ve purchased rights, and built 
injury on n_o one excep o~e ~ndiscreet confidence in the opi1:ions 
wha!ves, piers, ?r dosckt~ewJ!~larations of legislators as to the r1g:lits 
of lawy~rs ~nd Judge , 1 .· 1 f of the state seemingly conferrmg 
of tho r1panan own~r, the eg1s a mt current of public opinion. The 
certain rights, and m t_he ~pparen n this sub. ect has been to take from 
tendency of recent leg1slat1ihn uh~re ro/ thi benefit of the state trea-
the owners of }_ands along \ s t~d in them as property, by laws 
sury all such rights as are no ves l d ' • f 11 be altered or repea e • 
which cannot const1tu tu: y t f the last resort to determine the, 
, And it is the duty O t is c?ur O • of law without regard to 
exten~ of tho~e r~ghts ~s a .stnct tliuee~!io~lation ~hich affects them. 
the wisdom, ,1ust1ce, OI poll? off !•ithout stopping to consider 
This duty the courts mus per or:f le islation rio-hts once given, 
whether the taking aw? ~y iorc~ ts mJht not inj:re the credit of 
where the power todtaf. -._eth ac d e:~spedien~y of such matters are for 
the state. The goo . · ai an ·" 
the legiElature alone .. · i . rt of the shore-owner are placed 

The rights contended or on pa 1 rinci les of the common law; 
upon three grou_nd~: first, tbe gen:~n 1aw af they have been adoptE1d 
secondly, the prrnc1ples of:~ clolawyers and people of Now ,Jersey,. 
by the legislature, court~, 0 bf1\sa.e water; in the state; and, thirdly, 
and applied to the. nav1ga. f own as the wharf act, and its sup-
the statute of 185I, common Y n . · 
rlements:' ; ·t ,t be as,mmed that by the. decisions in 

As to the co1;1mon aw:11 muth hore to ordinary high water mark 
this state the right of soi on e s . . .. 
is vested in the s!ate. . . h the. shore-owner, as incident to. his 

. And the question_ h~re is! as . to the waters, and the profits and 

. land,.a right to re_tam its adJ~c~ncy h common · law recognizes an.d 
.· benefits to be. de~1ved from it ... r10'hts and' benefits derive~ from 

secµres to lands 111 other ca~es sue th b. 1 ds Such are the right to, 
. -their natural situation relative too er an . . . 

·;;. 
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support of the ~atural soil, and thb right to have water courses flow 1 

~_pon a~d from _the land _u~~bstructed and uncorrupted. These are 
rights,_ 1f not m the adJomrng land, yet to have· the control and 
?omm10n of th~ ,owners of_ tqe adjoining lands so modified and lim-
ited as not to. mterfere with them. An adjoinino- owner although 
absolute pro~neto~ of ~he soil to any depth,. cannot remove' that soil,• 
so as to deprive hrn ne1ghbor of:the natural adva-ntage of its support. 
The own~r oflands t.hrough ;which a stream runs has no right in the 
water while yet on the. lands above him. Yet he )ms a riahtto have 
the natural flow of the str~am;, preserved, so that it niay ~ome to his 
land ~nd he have ~he_ beneht of it. His a _right of property. . 

On.t~e same prmmple the advantage winch the adjacency of .navi-
g_able _tide waters naturally fipwing by his land, is to' that land by its 
S1tuat10n, shoul_d be he1,d to be a ri_ght, property of which the owner 
cannot be deprived. 'I here is no reason for support from soil or· the 

, free flow _of fresh wate~ streams that does not equally apply 'to this. 
The ~axim aqua c7:rrit et debet currere is as applicable to tide water 
as to fresh wat~r nvers of the same size, and for the game reason 
-should_ ?e applied to them by th~ courts. The principles of law as 
to _tl:ie nght to advantages accrmng from natural situation should be 
um[orm, except where eome reason exists for difference in their appli-
cat10n. None does here. · 

!he rig~t ?fan owner of lands upon tide waters to maintain his 
.. · adJacency .• o it, ~nd _to profit by this advantage, is founded upon a 

natural_s~nse o~.Justice that pervades the community, which, although 
. the dec~s.i~ns of the ?ourts may overcome, neither they nor the subtle 
-and a:tificrnl reaso?mg of learned juris-consults will ever eradicate. 
To th1~, reference 1s made by the Chief Justice, in. his opinion in this , 
court 1)1 _the KeJ_Jport Case, 3 C. E; Green 516, where he says" that 
,the _public sentiment, from the earl.iest times to this day and the 
whole cours_e of legislative _action i~ tl~is state, had recognized a 
~atural eqmty, so t? speak,_ m the riparian owner to preserve and 
improve the connect10n of his property with the navio-able water" 

The_ hardy:, enterprisjng pioneers who have extended ana · are 
•l:)xtendmg this country mto the western wilderness, enter and purs 
,chase. government la_nd~, and select those adjacent to navio-able 
s~reams\ even whe_n. lll ?ther respects inferior, 0)1 account of the 
great a_dvantage ansmg from this natural situation, in foll confidence 
~hat this_advantage cannot be wrested ·from them and sold to some, 
i?tervenrng_ speculator who shall ,come out, after their lives of sacri-
fice and pn_vation have gi~'en value to these once worthlef's banks. 

, And the umted moral sen~iment of the public would condemn legis-
Jatures and_ courts who __ should mould the law so as to deprive theni 
of the~e fair, natural ad ~antages of their location. So, when two 
c~~turies ago th_ebold emigrants who founded this republic, in exer-
~1srng the choice of location that was conceded ,to them as an 
mducement to undergo, the hardships of this new life, selected, as 
the. most valuable, lands on the banks of the Passaic and Hudson 

l 

.. 
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rivers for their adjacency to. 1those waters, ,iri. preference to richer 
well-watered lands in the interior, .it seems. eminently unjust to take 
from them the natural advantages. of such location, even if th~ ohje<;;t 
is to fill the treasury of the state, and relieve from taxation l:i,nds in 
the interior, to which the water power and minerals-the natural 
wealth which creates their value~are left undisturbed, as incidents 
belonging to them which cannot be interfered with. If the rule of 
the common law is more narrow, these rights here should be settled 
by a more liberal rule than that applied. in· England to ]ands par-
celed out to his followers and favorites )Jy,the Norman conqueror. · 

But in the English· authorities or. decisions we find little on the 
subject of these rights of adjacency. 'l'here, the soil under water 
was vested in the king, in trust 1for the public. Grants fbe public or 
1private use were made only by parliament, who had unlimited poy,er 
to dispose of all private property and rights, wi~h or without com-
pensation. Any grant by parliament gaye right': Yet in the case 
of Bell .v. The Hull and Selby R.R. Co., 6 M. SJ- W. 6H9, 11pon a grant 
by act of parliament of a right to build a railway in, a navigable 
river, on condition that compensation should be made to the o_wner ' 
of any wharf that should be injured by it, it was hel_d by the Court , 
of Exchequer that the owner·of a.wharf riot taken or touched by the 
railway, but the access to which was rendered less convenient, wa& 
entitled to compensation on the ground that he was ·i11fured, which· 
could not be. un}ess he had a right to the, access that was affected. 
The word m,ed signifies deprivation of right. The recen.t case of 
The Duke of Buccleuch v. 1he 311.etropolitan Board of Works, 5 Ex. 
R. (L. R.) 221, decided in the Exchequer Chamber, as I understand 
it, admits this right and is based upori it. The plaintiff, in 1810, 
leased from the crown, for sixty-two years, crown Ltnds, part of the 
grounds or the old palace of Whitehall, extending from Whitehall 
street to the Thames, separated from the Thames at high water mark 
by a high wall, beyond which was the shore; in the lease and. the 
plan annexed to it, this wall was the limit of the lands demised. The 
.usual words, with all ways, passages; waters, easements, advantages, 
and appurtenances thereunto belonging, were added. 'l'his lease had 
been renewed in 1858; for ninety:nine years. There were stepB 
down from the garden to a door in .the wall, of which the plaintiff 
had the key, from which a wharf, called a jetty, four feet wide, pro-
jected into the Thames to low water, which had been used by the 

. lessee since 1818 to bring coals and other ai;ticles to ihe. premises. 
This jetty :was not mentioned in the lease or renewal, or marked • 
upon the plaI;l. 'fhe defendants, in constructing the Thames ,embanks 
ment, had destroyed the jetty and raised the embankment which 
extended into the river over and beyond the shore, to a height much 
above the old wall, and laid out a road on this embankment. The 
arbitrators who assessed the damages awarded £200 for destroying 
the jetty and access· over it to the water; £5,000. for the amenities, 
consisting of the view over and beyond the river, the ~privacy, and 
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protection from noise and dust; and over £2,000 for othe;r matters. 
Nony were claimed or allowed for cutting off access to ,the river 
from other parts of the garden, from which the wall, the limit of the· 
dem~se, rendered such . access impossible. The only property or 
easemenqaken was the Jetty and the access to the water over it. 

_ The third plea denied that the plaintiff had any right in the jetty or 
any _easement over it. The judgment in_ both courts was for the 
plaintiff on that plea, and .every judgeheld that he had _an easemen_t 
or right of access to the water over it: some intimated that he had a 

· right to the soil in the shore. Now, as the lands dee1ise1d were the 
private domain of the crown, held for the personal benefit of the sov-
ereign, a demise of these could not, by implication, convey a right or 
-easement i~ the shore held as sovereign in trust for the people. This 

. result could only be reached on the ground that the land, the domain 
-of the crown, had attached to it a right of access to the river over 
the shore, which, 0like other appurtenances, passed with, the land, 
where not <;ut off by a wall which the t_enant had no right to remove. 

The only part of the_ award which the court held to be illegal was 
the £5,000 allowed for the amenities, and .this did not include the 
damage by cutting off the access to the river beyond the wall. · r 

The case settles the doctrine that lands of the crown have the , 
right of a?ces~ to navigable waters over the shore in front, held by • 
the sovereign m trust for the public; that this right •passed with the 
land wh,en demised1to a subject, without being specified, and is prop-
erty whrch cannot betaken without compensation when compensation 
is required. . • · . · 

. Chief Justice Taney, in .Itiartin v. Waddells' Lessee, 16 Pet. 414, 
speaks of the ?isappointmerit to the expectation of the people who 
had settled th1_s, and encountered the hardships of emigration to the 

,~ew worl_d, " 1f- the land un~e~ the water at their very doors was 
liable. to immediate appropriat10n by another as private property, 
and the settler upon the ~ast land_ t

1
hereby. excluded from its enjoy •. · 

ment, and unable to ta1rn a shelJ.f1sn from 1ts bottom, or fasten there 
a stak~ or ba!he in i~s water~, without _becoming a trespasser." 
· Agarnst thrn doctrine of nght by adJacency, .the case of Gould v. 
The Ijuds~n River Railroad Co., 12 Barb. 616, affirmed by the Court 
-of Errors m N~w York, _(2 Seld. 522,! is urged as ,establishing the 
•contrary doctrme-that 1s, that the nparran owner on tide waters 
has no right of access to the waters or other rio·hts to these waters 
which is property, and which cannot be taken° or granted by the 
,s~ate at pleasure: This case,_in the state where it is authority, estab-
lishes that doctnne. But neither the reasonin()' on which the result 

· is fou.n?ed, or anJ'. esta?lished ~tan ding or reput~tion of the judges by 
wliom rt was deC'lded, m my vrew, are sufficient to induce this court 
to disregard the principles settled in like cases, which should be fol-
lowed in this, or the respect due to a like number of judges of our 
own ~tat<:l, of equa~ l~arni~g an~ ability, w~o,have held the contrary 
-doctrme. The opm10n of Justice Barculo m the court below is mi-

.,, 

l 
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•satisfactory· and does not consider the real point in questi\m-the 
· right to"th~ natural advantages of the situation which in other cases 
is held to be property. . _ . _ 

He compares it to the case of loss of custom by _ch~ng~ ?f roads 
and of the course of travel; .and to _the case of a bmldrng IIlJ.Ured by 
·excavations of the line by the adjoining owner, without noticing the 
established ri()'ht of adjoining owners to the support of the riatural 
soil by the adjoining soil-a right, from_ the ~atural situa~ion _'of the 
premises,. similar to that under co?siderf,twn, ~n_d which w,ould 
have Jed him to the contrary conclusion. Ihe opm10n of th_e Court 
of Errors was concurred in by five of the eight judges who composed · 
the cou·rt · one did not hear -the cause ; one other did no,t -concur; 
and Justi~e Edmunds delivered a dissenting opinion. The opinion 
of the court by Justice Watson is founded mainly, if not ontirely, on 
the decision in Lansing v. Smith, 8 Cov,.146, and 4 Wend. 9. That 
was a suit by the owner of a wharf ip the Albany basin, a pa1:t of the 1 

Hudson river, sepa~ated from the rest of ~he ~trea.m, by :1 prer and· 
lock for the convemence of the canal navigat10n. 'I he rnJury sus-
tained by Lansing was not_that h_e. was cut off fro~ the fr:er, but 
that access to it or the residue of rt, was rendered rnconvement by 
the pier a~d Io~k. an inconvenience which he suffere~ in common 
with all owners of wharves and water fronts on the basm. , 

In the opinion of the Supreme <;Jou~t, by J us~ice Sutherland, he 
,says the claim of the plaintiff as riparian proprietor 'Yas " t~ the , 
natural flow of the river, with which the state had no right to mter-. 
fare by erections in the bed of the river, or in any other manner," 
and that" the proposition appears to the court too extrava~ant to_ be 
seriously maintained. It denies to the state the power ot: 1rnprov1_ng 
ithe navi()'ation of the river by dams or any other erect10ns which 
must a:ff:ct the natural flow of the stream, without the com:ent of all 
the proprietors on the adjacent shore wit_hi~ the remot~ limits whi?h 
may be affected by the erection." This rn_a very different cla11n 
from that ,of the right of the state to ~ut off _the ow_ner fro~ acce~s to 
the river. , The judge so understood rt, for immediately af_ter tl11s ~e 
,says " the right of the plaintiff to navigate to and from his dock IS 
not denied; all that is contended for O?, the part. o~ the_ defe~dants 
is, that the mode in which that right 1s to be exe~c1sed _1s ~ubJect to 
be 'controlled and regul~ted by the legi~la:ture as, 11: th~1r Judgment, 
the interest and convemence of the public may reqmre. 

· There 1are two distinct principles laid down:· 1. That. the owner 
'has aright to navigate from his dock. ~. That the. s~ate has the 
right to regulate the navigatjon of the rive:, even when 1t ~~ects the 
mode in which 'that right is to be exermsed. And a thud, to be 
drawn by implication, that the ~tate ha~ not the power to take away 
the dght, but only to regulate its exermse. _ . . 

The power of the state Jo regu!ate the use, by the publ!c, of high-
ways, either on land or_ water,. IS_ conceded. . W_her~ a fresh wat;r 
iriver, above tide, is nav1ga1)le, 1t rn often a public highway, thou"'h 
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the title. of the bod ~s i': the adjoining owners; the right of the .state 
to regulate the nav1g_at1~n may be admitted, while it cannot cut off 
the owner or affect lns title to the soil. 

~l'~ere is nothing in t_he decisi?n of the Court of Errors, or in the 
op1mo:1s? to present a d1fferen•t v1.ew of the case, except the remark in 
the ?p1111on o_f C~ancellor Walworth that "the leg'islature might ati-. 
tho~iz~ e,rections 111 front thereof, [the plaintiff's wharf] as in tl10 case 
of ~m1th,s wharf, on the Thames," .. referring to the case of Rex. v .. 
Smith, Do1:g. 425, _evidently founding this dictu~ on that case, with-
out refiectrng that1t was based on the omnipotent power of parlia-
me:1t. Goulcfs case thus stands by itself; it is entitled to the respect 
wh:ch_ belongs to the character and learning of the judo-es of the 
ma.1onty who de.cided it. · , - , •0 • 

. 'l'he decis~on in Bailey v;. Phil., Wil., Balt. R. R. Co., 4 Harr- • · 
ingtr,m 389, IS o~ly upo:1 the right of tho state to place over a. navjgc. 
~ble·_stream a _bridge without a draw, that affected all wharves above 
1t al~ke. This is t~e right t? regul~te the use of the stream by the . 
pub,hc, t_he same pornt as adjudged m Lansirw v. Smith. 
- . 'lhe right_ofthe sta_te over the artificialhighways laid out or con-
structed br.~!s authority, _would seem to be_clear on principle'; they 
are ~ot privileges belong1_ng to l~nd from its natural situation, but 
p_r.ov1ded byJegal regulat10ns which contain provisions for the vaca-

, t10n _of these very ~ays. : Ye_t there is much force in the reasoning of 
J ust1ce l\foLe~n, 11: dehvermg the opinion of the court in .New-
Orleans v._ The United States, 1.0 Pet. 720, where he declares that 
!he sn_vere1gn po~er cannot close the streets of a city or deprive the 
rnhab1tants of their use, becaus~ such use is es.sential to the enjoy-
ment of 1;1-rban ,prop~rty. Anq. 1f, _ for the purpose of raising funds for 
the public ?r rnumctpal treasury, the legislature should provide that l'i 
the streets many of our large cities should b~ vacated and the land 
pold,' or a few_ feet in fr?nt. of each house sold to a stranger, · the· 
com ts would find some principle upon which such an imposition could 
be prevented. 

~he right on th~ principles of the common Jaw, which I for con-
vemen~e call the right ?f adjacency, consists in the right of ferriage, 
?f landmg boats alongside a wharf, or land by the shore, and unload-
mg goo?s upon or· taking them from it, the riO'ht of fishinO' from the 
shore, a1;d drawing n~ts upon it, of entering ~pon it frorn"' the land,. 
fo~ bathmg or procurmg water, and such other benefits as can be 
enJoyed only by the adjoining owner, pecnliar to him, and not com-· 
mon to the rest of the public. 

1 Th_ese rights founde~ ~pon the sam~ principles as those before· 
ment10ned-;-settled 1;m1:c1ples ~f the c01m;non law_:_and thus sup~ 
ported ~,Y natural pri?mples of Justice1 have, together;with the right 
of ,wharfing out peculiar to ew Jersey, been recognized as rights by 
S? many learned and able Judges that 1:lhey are entitled to be con- -
s1dered as _settled, although there is no case in which it was the-·· 
.matter decided. In the case of Bell v. Gough, in this court, Judges. 
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''Potts Oo-den and Nevius in their opinions, expressly state this to 
be th~ la0w · ln that cause,' when in the Supreme Court, Chief Justice 
Green, (1 Zab. 462,) states that in _the soil o~ navigable rivers ,below 
'high water mark, there_ has_ undou~t~dly exrst~d from a very early 
period rights of the np~nan prop7Hl.t?rs, wh1_ch have been rec?g-
nized by the legislature, mcons1stent with the idea of that exclusive 
property in the state recognized by the~comn:on la:"· 

On the trial of the case of Bell v. Coles, m which I was counsel, 
.. Judge Grier, upon the entry of t~e _verdict, s~id in ol?en court that 
the judgment would give the plarntiff possess10n, but it must not be 

. considered as entitlino- her to cut off the access of the defendants. to 
the water, or to fill up the land, and signified his opinion that the 
recovery might be pf no value to her unless pr~fit could be mad~ out 

,of the premises as they were. These ohservat10ns were so decided, 
that the counsel of the plaintiff advised h,er that although she o"'.ned 
the lands under water it was necessary for her to purchllse the right 
to fill in of the defend'ants before she could proceed. And in conse-

,,q_uence of this, before the ~xceptions taken by the defendan~s were 
drawn br sealed, a negotiation was begun, the result of which w~s, 
that a strip of land along the shore was purchase_d 6f the Cole~ fanuly 
by Mrs. Bell. This fact is mentioned, as there is no full report of 
the case to show that this declaration of Jndge Greer was regarded, 

,and had effect at the time. His opinion, as far as it is of value, was 
fo favor of rights of adjacency. 

The opinion of Judge McLean, in ljlowman's Lessee v_. Wathan, 2 
McLean 376, is cleai:ly and decidedly _m favor of such rights. And 
in the opinion delivered in this_ court 1~ Barnetp v: John_son, 2 M~Car-

1ter 489, Justice Vredenburgh, m speakmg of s1mila~ rights, clairr1:ed 
·in that case by adjacency to a canal, says "that a right ~o essen~1al, 
so universal in its exercise in all time and among all nat10ns, ex1Bts, 
not as was said in Gough v. Belt, by a common law local to New 

.Jersey, but by a law com.mon to the whole civilized world." 
But whatever might be the common law of England, th~ law ?f 

this state, as recognized for more than a ce?tury by succe_ss1ve leg1s-
'1atures, by the courts, judges, .and state offi?ia~s, has estahhshed these 
rio-hts of adJ'acencv iucludino- that of reclaimmg lands under water, 

o ·'' n as a right of the shore-owner. _ . _ _ . .. . 
The legislature have recogmzed this right rn a number of ~pe~rnl 

acts for shutting out the tides. I have foun~ forty acts of this ~1~d 
of the colonial legislature, and more than thirty of !he state leg'l~1a-
tuFe before the new constitution. All of these provide for shuttmg 
out the tides, and .of course include the shore a~ p~rt of the land to 
be reclaimed. A number of them expressly provide for the. lands 
between ordinary high and low water, and the creek~, on which the 
marshes provided for in most of them lay, are navigable waters; 
several of these tracts are on the shores of the Dela.war~, and Dela-

·ware bay. The declared object is 1to improve and reclaim meadows 
4 
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and mars_h lands overflowed by the tide, and this marsh includes the· 
oh ore. · . · 

All these acts, including that of February 10th, 1711, to stop the 
tid~s in the creek around Burlington islands, said to be the first pri-
vate act of the colonial legisl~ture, mention the persons benefited as-: 
the owners of these. marshes. · 
. The first general act to improve tide swamps and marshes, passed· 
November 29th, 1788, in its first line mentions the owners of marsh 
or_ swamp exposed t? the overflow of the tide and capable of being 
laid dry. The proviso to the first section declares that no navigable· 
water should be stopped, the use of which, by .the public, would be 
of half the value of th_e improvement. The · banks authorized are 
such as are necessary to secure the marsh from· the overflow of the 

.. tide. The fifth section. provides for the survey and valuation of the-
lots belonging to each owner; usually overflowed by the tide, for the· 
purpose of assessing the expenses; The whole act unmistakablv 
shows the object to be to provide for lands on navigable streams and 
elsewhere, usually overflowed by the tide; these lands constitute the 
shore, and this shore is treated and considered as owned by individ-
uals, and they are made liable to the expenses of the enterprise. The 
various supplemepts to this act, which is itself in force, extending· 
down to 1855, are to the same effect .. The legislature have thus for 
one hundred and forty years acknowledged a right in the shore by 
owners of adjoining lands. Perhaps the recognition was founded on 
the idea that they owned the fee to low water mark, now held to be-
a mistake, but the right is admitted. 

The series of acts regulating fisheries on the Delaware, commenc-
ing with that of Deceinber 24th, 1784, (Pamph. Laws 179,) to tl:rn act 
of 1808, with its supplements, still in force, all acknowledge property 
in these fisheries by protecting the interests or claims of those who 
are styled owners of the fisheriee. They protect these owners in the 
almost exclusive enjoyment of these right::!. in front of their lands, 
between lines drawn at right angles to the shore. 

Fisheries were devised by wills and conveyed by deeds, and the 
courts sustained actions of ejectment for them. Yet there had been 
no actual grant of them by the sta.te. . _ 

.The d?°cta in Gough v. Bell ·go far enough, in disregarding such, 
repeated, continued, and consistent legislation. But the decision of 
that cause is not adverse to these-rights: it is founded on them. And 
the opinions of the judges, regarded as establishing the right of the 
state to the fee, are not inconsisteht with them, but expressly acknow-
ledge them. They recognize the right to reclaim, which, if absolute, 
is almost equivalent to the ownership acknowledged by this legisla-
tion. We are now asked to go far beyond t!-iis, and hold that this 
legislation is to be disregarded ·by the courts in establishing the 
law in the state-a position which seems to me to have no parallel 
in the history of jurisprudence. Continued legislative recognition or 
no doubtful character for a century and a half, is to be set aside upon-
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the divivided opinion of courts of other states, ·whosejudges are not 
familiar with ourlaw, even were they the most learned in their own. 

The people of the state had claimed and exercised the right of 
building wharves in front of their lands from the earliest. times, and 
until the suit in the Circuit Court of the United States brought by 
Waddell's Lessee v . .Martin, for the purpqse of testing the rights of 
.the proprietors of East Jersey,to the lands under water, I find no 
law or private act to authorize the building of wharves. Chief Jus-
tice Kirkpatrick had declared in 1821, in his opinion at circuit in 
.11.rnold v. Munday, l Halst.10, that" the intermediate space between 
the high water and low water mark may be exclusively appropri-
ated by the owners of the adjacent land by building thereon docks, 
wharves, store-houses,; salt-pans, or other structures which exclude 
the re-flow of the water." Upon this, no doubt, the practice was 
continued with confidence, notwithstanding the title to lands unqer 

.. water was,. by the decision at bar, settled to be in the state. · 
In 1834 the East Jersey proprietors made ale0ise to Waddell for 

the purpose of establishing their right to the said ,ioil under tide 
waters; and then the conflicting claims of the state and the proprietors 
drew the attention of the public; and the purchasers of the claim in 
Harismus Cove of Nathaniel Bridd, who derived title from the proprie-
tors, one of these purchasers being Willis Hall, the former attorney~ 
general of New York, demanded of Budd that he should procure the 

- title of' the state. This he obtained by the passage of the act of 1836, 
granting it to him. The case of Waddell's Lessee v. Martin wa& 
tried in the United States Circuit CourtJn October, 1837, and under 
the charge of Judge Baldwin, a verdict was rendered for the plain-
tiff. The state taking from Martin the burthen of this litigation, 
caused this sui.t to be removed to the Supreme Court, on exceptions 
to the charge, and the result was the decision of that court in J-µne, 
1842, by wJich the judgment below was reversed, and_ the right of 
the state to the· lands under the tide waters established, as it has 
been before in the state, courts, in the case of .JJ.rnold v. Munday. 
But the decisions and opinions in both these cases only established 
that right as to lands below low water mark, and decided nothing as 
to the shore. From this time, frequent applications were made to 
the legislature by riparian ,owners, for leave to build wharves and 
reclain;i. and appropriate the shore and lands under water in front of 
their shore line. 

Mrs. Bell, who, by purchase at a foreclosure sale, had acquired the 
right of her father, Nathaniel Budd, to the tract which he held, bot11 
under the proprietors and the state, laid claim to and entered upon 
a part of that tract, originally part ofthe shore, but which the Coles 
family, the riparian proprietors, had _filled in before the act of 1836; 
by which the state granted it to Budd. The suit brought by Gough, 
the tenant of the Coles family, brought in question the right of the 
riparian proprietors in the shore as against. the state. · The first · 
decision of that case in the Supre~e Court in July, 1847, (1 Zab; 

/ 
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156,) set ~side· the verdict for the defen;dant, on the ground that the 
title of the state was to high water mark, and had passed by the act 
of 1836. After a second trial, the case was argued before the 
Supreme Court on a special verdict, and the decis_ion ~iven in July, 
1850, was for the plaintiff,\ on ·the ground, that, rn tq1s state, ~y a 
principle established by contin1;1ed custom, approv_ed by the l~g1sla-
ture and the courts, the riparian owner had a right to fill m and 
reclaim the shore in front of his lands, and to appropriate the land so 
reclaimed. And the court of Errors, to which the cause was removed 

· in June, 1852, affirmed this· decision on_ substantially· the same 
grounds. In all these decisiornrit was held by the courts that, by 
the common law, the state owned the fee of the shore,,and th~t the 
right to reclaim: and _appropriate was base~ upon a change m the 
common law, made hke many changes which have been made, to· 
adapt it to the condition and circumstances of the people. . 

, This change of the common law was shown by the common and 
universal iJ;npression among the people and of the bar and o_f ~he 
courts, and more especially by the frequent and repeated adn11~s10n 
by the legislature in tlieir_ acts for more tha_n a century. .A. smgle 
admission or mistaken recital made by the legislature of an erroneous 
principle as law,·wm not make it_ such, ~mt a conti~ued series of 
admissions for a·century by successive legislatures, with no declara-
tion to the contrary, may well be held to work a change of the law 
as effectually as a statute pas~ed by the same ~ody._ It;has the po:ver 
to ctange the law, and the will of the sovereign power thus plamly 
manifested, is law. 

But the judges in expr~ssing the~r. opinions in this case, _al_thou~h 
unanimous, or nearly so, m the decis10n _of ~he case, were divide~ m 
limiting the extent of the right of the riparian ow.ner. .A.11 a~mit a 
right of the owner, in the shore to some extent; som~ state' i~ 3:s a 
right vested in the owner as property; other~ speak ?f 1t as exist_mg 
durin(l' the acquiescence of tile state. The Chief Justice, and Justices 
Elme;, Carp_enter, Nevius,_Potts, and Ogden, all ~old _that by a local 
common law established m New J;ersey, the riparian owner had 
acquired rights different from th_ose he held at the common law'. 
This was the view of every Justice of the Supreme Court, except 
Justice Randolph. . · · -

The counsel for the state; in the argument in the Supreme Court 
of the Unit!'.ld States, in Martin v. Waddell's Les~ee, ~tated that it 
was an established custom in the state for the riparian owner to 
wharf out. .A.nd the boundary commissioners of 1807, _consisting of 
Aaron Ogden, Alexander C. McWhorter, William S. Pennington, 1 

James Parker, anq. Lewis Condict, some of them eminent law~ers, ail 
thoroughly versed in the histor:r ~nd customs of the state, m th~ir 
correspo~dence wit~ _tlie comm1ss10ne1;s of. N~w ~ork, quote, with 
approbat10n, the position of Judge Swift on this pomt. '!hey state 
that it accords with the usage and common understandmg of the 
people of tµe United States. Swift, iri this quotation, holds " that . 
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the owner has the exclusive right of wharfing and erecting piers in 
front of his lan'ils on navigable waters, and that no ma6 has a ~ight 
to do any act in front ?f anot~er's _ land w~ich can aff~ct the soil, ai 

. wharfing or erecting piers, form t~is there is a1;1 exclusive p~oper~y. 
And although this would seem. to mclude t~e right of the soi~ which, 
since. Bell v. Gough, has been. held to be m the state, yet 1t shows 
the view of these commissioners as to the usage and common under-
standinO' in New Jersey. ln Massachusetts, Maine, and Connecticut, 
the rule0 is established that the riparian owner. may reclaim the shore 
in front of him· in Massachusetts this is said to be founded on the 
ordinance of 1641 · but since that ordinance ceased to be in force, 
which was more than two centuries ago, the same rule has been 
adhered'to by the courts as the law of that state, _b~c~use in a?cord~ 
ance with the spirit of that ordinance and the opmions and mrcijm-
stances of the people. . . _ · . 

For these reasons it is clear to me that this right of wharfing out 
and reclaiming did not depend upon the mere acquiesce~ce or_ silence 
of the state. Some of the judges named above ha,:-e, m their _care-
fully-guarded opinions, coupled it wi~h that acqmes~e_Bce, wit?out 
stating_ that the right depended upon 1t. .A.11 speak of_ it as a r1ght, -
and a right or property _is inconsistent w'ith-the_idea of acts_ done by 
permission, whether by acquiescence_ or otberwi~e. A~d the courts 
of this state should not now, by addmg such an mcon_sist~ncy ~o the 
discordant opinions of its judges on this 'matter of r~p~rian rights, 
give force to the sarcasms of Justice Greer. The"" opm~on_ of Jud_ge 
Elmer in The State v. Jersey City, l Dute.her 520, while it sustams 
the as;essment, on the ground that the asses~ors had t~e ri~ht to assess 
the value of a strip of land along the shore live f~et wide, itself wo_rth-
less by adding to it t,he value of the right to reclaim, says that the right 
may be taken _away by the state at any time before it is exercised. 
There is no reason to believe that the other members of the court 
who concurred in the judgment sustaining: th~ assessment assented to 
this view. It is like holding that a guest mv1ted to stay a~ the house 
of a friend until informed that it was no longer convement, had a 
right in the house that was 'property, and liable to taxation, if the 
assessor came aro_nnd in the interval. . . . 

For these reasons I am of opinion that, mdependent of the rights 
by adjacency recognized in the principles of th~ co~mo~ law andt~e 
jus gentium, and independent of the wharf act, the riparian owner m 
N_ew Jersey has, by the principles esta~lis~ed by the acknowledg-
ment of successive legislatures, of her Jurists and courts, and t~e 
general and settled opip.ion of the 9,it~zens, the rig~t to wharf o~t m 
front of his lands without the permission of the legislature,_ pr?vided 

. he does not interfere with the riO'hts of others or the pubhc right of 
navigation in the river, and that"°this right is property. ·-. . _ 

This right is also claimed to be annexed to the la:nd as an mci~ent, 
by the wharf act of 1851. 'fhe question on that act is,_whether it an-
nexed the right as an incident to the estate, or whether it was enacted 



i' .I 

54 REPORT OJ!' THE RIPARIAN COMMISSIONERS. 

as a general law to regulate the filling in until altered or repealed 
by the legislature. ., 

· It is a clear principle that where the common law has annexed to 
property, as an incident, a privilege or right which constitutes part 
of its value, that incident cannot be taken away by a change or repeal 
of the law. For example, the common. law vests in the grantee of 
one hundred acres of the surface of the soil, the right to all below it 
including [ountains of water and oil, minerals and metals, except 
gold and silver, also the exclusive right to occupy' the space above it 
usque ad.crelum. No general or special act could give to a stran()'er 

· the oil wells, the coal beds, or iron or lead ores below the surf:ce, 
or to the owner of two lots in a city separated hy the lot of snch 
stranger the right to erect a building twenty feet above the ,surface 
?f the part of the intervening lot not built upon, even if the building 
1s supported upon the lands on each side, and at no point rests upon 
or touches this Jot. Yet the right, to the space above and all below 
rests upon the lex loci rei sitre, which, before the rights were vested, 
could have provided that the minerals and oil springs in all lands 
granted should remafo. subject to the disposition of the government. 
But not only by the common law, but by the principles of universal 
l~w common to all civilized nations, known as the Jus genti11,m, these 
rights above and below pass to the grantee, unless accepted by O'en-
eral law of special provision; they are part of the property; and as 
sacred as any other part of it. The right to the flow of fresh water 
streams is property, whether claimed for water power or for purposes 
of irrigation, or domestic or agricultural use. These cannot be taken 
away and given to an individual or appropriated and sold by the 
state for replenishing the treasury, or even by a general law declar-
ing that the mines and minerals below the surface or the vacant 
space above it, should not belong to the owner of the surface until 
he purchased them of the state. · 

There can be no difference in this respect whether the:;ie incidents 
are annexed to. the subject matter by the provision of the common 
law or by statute. Both are equally law, and only of force while 
l~w. The common law is in force by stattitory enactment, at any 
time repealable. 

If, .with the ?ther principles of the common law brought into this 
state, ~he rule m En&la~d th~t the gold and silver mines (which, as 
royalties, w~re the krng s) did not belong to the owner of the soil, 
and t_he le~1slature, to f:ee the people from these last vestiges of 
feudal or kmgly oppress10n, had declared that these mines should 
belong to the owner, they would '\rest in him as part of his freehold, 
and ~ould not be taken from him any more than his coal beds, oi· than 
the rights of wardship and primer seizin and other feudal ri()'hts could ?e revived and claimed as in the state, by repeal of the Ia; abolish-
mg t_hem. In Engla?-d these things could be accomplished by the 
ommpotence of parliament, but not in a free government where the 
right of sovereign to take from the subject is limited and 'restrained. 
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The rights to mi?e:als, to use water p_ower, ai;1d to occupy the suace 
above lands by bmldrngs upon them, might be m some measure U:odi-
fied by laws passed for the professed pur1:ose of regulating their use, 
and requiring payment to the state for licenses for such purposes; 
but if such payments were exacted as show_ed they were not for the 
purpose of enforcing proper police regnlat10ns, but for forfeitirw the 
property to the state ,under this pretegce, it would never be O per-
mitted. 

The only question, then, is, did the wharf act of 1851 annex to 
lands along the shore the right to reclaim the, shor;e _in front of them, 
and vest this right in the owners as property ? • 'I his act was passed 
at the next session of the legislature, after the second decision of the 
Supreme Court, in G~1tgh_ v. ~ell, which _was in July, 1850, ar~d 
before the final determrnat1on of that case m the Court of Errors, m 
July 1852. The general opinion of the people and of the profession 
thro~ghout the state had been disturbed _by_ t~1at, decisi?n, ?1~dified as 
it was, to preserve the rights of the plamtiff. r~e f~1r rnference to 
be drawn from the history of the claims of the npanan owner, and 
of the legislation and controversies _relati~g to th~m, and from the 
language and provisions of the act itself, IS, that_ 1t was passed to 
settle these controversies for the future, and to msure to t.he owner 
those ri()'hts in the shore which it had been supposed were vested in 
him, seguring to the public the use of the s_hore. until actually. 
reclaimed and to vest in a local board, at that tune one of the most 
competent and pure in the state, the power of det~r~ining ~n e_ach 
case whether any wharfing beyond the shore would rnJure nav1gat10n. 
The public records show that the leading c?unsel of ~ough was a 
member of the senate, and that the a,ct was mttoduced m that body 
and carried through by myself. But I hold that the intention and 
obiect of a leo·islator or the draftsman of a law, gathered from other 

b ' b" I sources than the law itself or legislation on the same su ~ect, oug 1t 
not to be considered in the construction of an act. The law must be 
construed in the sense which it conveys to those whose rights and 
duties are to be controlled and governed by it; they are to regard 
the language in which it is _rromulga~ed to them. The secret or 
individual intention of the legislator, which, fro_m wan~ ot: candor or. 
of skill in expressing it, is not promulgated, 1s no brndrng part of 
the law. This must be the rule in every government that. regards 
the rights of the subject, especiall.y in a free or represen_tative_ gov-
ernment: in an absolute or despotic monarchy, the real rnte~t10n of 
:the sove~eign will be looked for by his sycophants as of more import-
ance than the rights of his subjects, . . . ., 

It cannot be reasonably suppose_d that m tl:e s1tuat10n ?' the un-
settled opinion of the courts as to riparian nghts, the ohJect of ~he 
leo·islation wae "in this staO'e of the controversy, to pass an a~t ;vlnch 
sh~uld seem to1 settle thes~ rights, and yet by fixif g no r_ig \ts, _to 
!€ave it open, not only in the courts, but to futm:e c ianges m . egisf 
fation-in other words, to confer rights only until the next sessrnn ° 

•• j 
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. th~ legislature._ 1 t was n~t in~ended to s~ttle the controversy in the, 
~mt then pendrng; no leg1slat10n could divest the right then vested 
rn the Coles fa_mily, or affect the grant of lands under water made to• 
Budd, or the :ig~t conferred upon the Associates of the Jersey Com-
pany to reclaim 111 front of Paules Hook, even without the proviso• 
rntroduced, to except those grants. 

The words used in the act are such as are usual and proper to• 
decla~e the _law on the subject matter, and adapted to confirm or 
alter it, whichever was intended. If the law was settled that the 
shore-owner l:ad the ri~ht to reclaim absolutely, the words were· 
proper ~o confirm that; 1f settled that he had such right until inter-
fered with by the state, the :vo7:d~ were proper to confirm that right, 
and to_ alter the law by _aboh~hmg t~e restriction, which was done by 
declarmg ab~olutely, :"ithout annexrng such restriction, that it was 
law'.ul for him_ to do 1t. The intention to make this right on the· 
shoie ~bso~ ute is rendered more clear by the requirement of license 
for fillmg m lands below low water mark. 

When a right is conferred by general law, it is not usual or proper· 
to use words of grant such as are used in deeds. But words are used 
such as are proper to ~reate, confirm, or change the rule of law, 'and 
such are used her~. 'I hey are the same words that are used in many 
acts wher~ the ob,Ject, or 'rathe,r the effect, to be produced was to• 
confer a right of proper~y. In the two great monopolies that have· 
attracted most attent1011 111 this stat~-the bridges over the Passaic 
a?,d Hackensack and the. Joint Railroad and Canal Companies-the 
r!ght was created by the words "it shall not be lawful," the correla-
tive of the words here_. A~d as to the bridge company, these words 
hav:e been held both 111 this court and the Supreme Court of the 
~mted States, to vest rights as property not to be taken away 'by 
1 epe~I. And although that court, 111 Rundle v. The Delaware and 
Raritan Canal Company, 14 How. 80, founded its jud1-;ment upon the 
case of The Monongahela .Navigation Company v. Coons, 6 W. Sf' S. 
10~, and 1he Susq11;ehan.na Canal Company v. Wright, 9 TV.~ S. 9, 
',"h,ich hold that a license granted by the state may at any_ time be 
~ff• oked and repealed, :ret they remark ".that the princples asserted' 
~n these cases are peculiar,_ but, as they affect rights to real property 
111 the _s~at~ of Pennsylvama, they must be treated as binding prece-
d_ents 111 this court." From which it must be inferred that such prin-
mples w?uld not have been recognized unless forced upon that court. 
by the lnghest courts of Pennsylvania. 

In twelv~ private acts passed in the four years between 1845 and 
1850, the ri1sht to wharf out is granted to individuals by the same 
words, and rn three acts by the words "are authorized and empow-
ered." In seven pri~ate wharf ~.cts passed by the legislature of 
1851, con~~rrently with the wharf act, the words used are, "it shall 
be lawful. Yet no one can doubt but that these acts were intended 
to vest, and did vest a right, and, if they did, it cannot be taken, 
away by repeal. · 
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The right to reclaim the shore is granted by the first section con-
·sistin~ of four ~ines ; no other part of the act,_ save the exception in 
the eighth sect10n, .relates to the shore. It rn a sino-le declaration 
that it is lawful for the shore-own,er to reclaim the shore and when 
reclaimed, to appropriate it to his exclusive use; it w~nt at once 
into effect, without condition or limitation. · , 

'rhe second section gives the right to reclaim below low water. 
It does this by exactly the same words-" it shall be lawful." To 
!hese w?rds in th~s section a c911st_ruction is given by the provision 
111 the e1ghth se.ct10n that no~h1~g m the ~ct contained should prc-
'Vent th~ state from appropria~mg to public use lands lying under 
water, m'the same manner as 1f that act had not been passed. 'l'his 
proviso has no signification if the second section did not, without it 
vest a right beyond legislation. It demonstrates that the legislatur~ 
understood and intended that the words "it shall be lawful," as used 
in the first and second sections, should vest a right beyond recall 
withoµt this provision for the case in which these lands under wate1: 
,should be needed for public use; they did not intend a grant or gift 
by which the state should be compelled to pay for these lands, if 
taken before money had been expended for improvements thereon. 
And although this provision does not apply to the. shore, as it regards 
•only '' lands under water," carefully distinguished from the shore, in 
the first part of this section, yet it demonstrates what was understood 
:and intended by the words "it shall be lawful." The act was so 
understood by landholders and the public. In every locality, where 
the shore was of value, strips of land adjoining the shore were sold 
,at prices founded upon the value of the right conferred, and which 
never would have been paid for a revocable permission. 

lf the lands taken by the defendants had been below low water 
instead of on the shore, the provision in· the eighth section would 
have taken them out of any right granted by the wharf act. It is 
well settled that whatever right the state may have in taking lands 
for public uses, it may delegate to any person or corporation author-
ized to construct works intended for public use. 

'l'he conclusions to which I have arrived are these: 
l. That the owner of lands upon tide-waters has a right to the 

natural advantages conferred on his land by its adjacency to the 
water, which, like the right to have fresh water streams flow unob-
structed and unpoUuted upon an4 from his land, and like the right to 
support for the natural soil by the adjacent soil, is an incident to the 
land, and is property. 

2. That by the law of New Jersey, being the common law as 
adopted here, altered to suit the circumstances and necessities of the 
people and the genius of our government, the right to wharf out from 
the lands situate on tide waters over the shore in front, has become , 
an incident to such lands and a right of property. 

3. T,hat by the wharf act of 1851, the right to fill in and appro-
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priate the shore is conferred upon the shore-owner as an incident to 
his property. \ 

Lastly. That all these rights, being 'incidents to an estate which 
add to its value, are property, and cannot be taken away by general 
or special legislation, except by the power of eminent domain for 
public use and upon compensation . 

I a·m tllill 




