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REPORT.

To His Excellency Joel Parker, Governor of the State of New Jersey :

The Commissioners appointed under the act approved March 31st,
1869, entitled « Supplement to an act entitled ¢+ An Act to ascertain
the rights of the State and -of riparian owners in the lands lying
under the water of the bay of New York and elsewhere in this State,”’
approved April 11th, 1864, respectfully report: v

Since the last annual report of the Commissioners very frequent
adjourned meetings have been held to receive applications from par-
ties who desire or propose to acquire lands of the State under tide-
water, by grant or lease, and for the transaction of business con-
nected with the discharge of their duty. .

All applications to the Commissioners,acted on, from the com-
mencement have been made by parties claiming to be shore owners,
and no grants or leases for any of the lands of the State, have been
made through the Commissioners to any parties not shore owners.

‘Under the act approved March 21st, 1871, extending to riparian
owners in all parts of the State, the benefit of the acts providing for
the grant or lease of the State’s land under tidewater in front of their
lands, applications, some informal and preliminary, others formal,

. have been made from owners of the shore,.and of islands on, and in

the tidal waters of the Delaware river and bay, of shorgs on Maurice
river, on the waters of bays or inlets on the Atlantic coast, the tidal
waters of Raritan river and bay, and of Staten Island scund, or the

" strait between Newark and Raritan bays. Some of these informal

or preliminary applications were made to further the interests of the
applicants, connected. with. the business of planting and. growing
oysters. As no uniform system to control, foster, and protect the
planting and growing of oysters has been adopted by the State, and
it seemed to the commissioners probable that at an early day, this
interest would be provided for and protected by. legislative action
applicable to all parts of the State, where the business is or may be
carried on, it is deemed by those who proposed to apply for grants,

and the Cemmission, at present, not wise to press the making of

grants for lands of the State under tidewater for oystering purposes.
The several grants aud leases, and applications for' grants and

*leases, acted on by the Commissioners during the year, with the

names of the parties to whom a grant or lease has been made, or who
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were applicants, with the locality of the several tracts, the length of
each on the bulkhead line, and other particulars, are set forth in the

report of the Engineer of the. Commission hereto annexed, to which -

reference is made for the details connected therewith :

Including "the granting by the State to the New
Jersey West Line Railroad Company, the compensation .
for which was, by direction of the last Legislature,,
adjusted by the Riparian Commissioners—the total of
the principal sums paid or secured to be paid to the
State, as compensation for grants’ made by the State

_ during the year is, - - - - - $149,875 .00
Rentals secured to the State on land leased by the
State during the year, equals the interest on - -

. 13,000 00
Total of grants and rentals for leased lands (repre- C
senting the latter, by a principal sum which will yield

interest equal to the rental) effected during the year, $162,875 00 .

There have been during the year, twenty-eight appli-
cations for grants or leasds, which are set forth in the
Engineer’s report, and numbered from one to twenty-
eight inclusive, on which the Commissioners have acted.
Number twenty-nine is the renewal of an application.
In all of them, the prices, either as compensation in
full, or rentals have been fixed as specified in such
report, and the final papers are in various stages of
progress, some having been already prepared. Assoon
as the final papers ¢an be completed, they -will be
signed by the Commissioners. In the twenty-nine
applications here referred to, the principal of the com-
pensation fixed, either as compensation in full, or in-

- cluding a sum as principal, which will produce interest

equal to the annual rentals, amounts to the sum of

The application number thirty, specified in the
engineer’s report, was acted on by the Commissioners
prior to the last report, and will, when the final papers
are perfected, yield a rental which will be equal to the
interest annually on - - - -

The principal of the foregoing grants, leases, and
applications, including as principal, in the cases of such
as may be leases, the sum which would produce as in-
terest, the amount of the annual rentals fixed, amount
in the aggregate to - - - - -

235435 00

- $475,210 00

The Commission also, before the late report, fixed the rental
in the case of the application formerly made and still pending, des-
ignated in the Hngineer’s report as No. 31, which rental would
equal the interest annually on the principal sum of $125,000.

e e

- - 76,900 00 |

!
i
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In the case last named the matter has, for reasons beyond the con-
trol of the Commissioners, remained in suspense. )

In some cases of applications now progressing toward completion,
the Commissioners cannot at present report whether the parties will
finally take an absolute grant or a lease, and therefore cannot state
the separate aggregates of payments of compensation in full to be
made and of the principal sums, the interest on . which will be equal
{ Is fixed. - ‘
® {‘irétaa:t approved April 4, 1872, entitled « An act to cede.to the
Mayor and Common Council of Jersey City certain lands”of the
State now and heretofore under the tide waters of Co’r’nmumpaw
bay, and to establish a tide water basin_adjacent thereto, conveyed
to the mayor and aldermen of Jersey Uity a portion of the }and of
the State under water in the bay south of Jersey City for public uses,
adjacent to and north of the tide water basin established by the
same act. The lands under water thus granted to Jersey City are
by the act to be so improved that at least one-third of the area
granted shall be flowed by the tide water and be made navigable
for such vessels as the citizens or inhabitants of said city, or persons
doing. business therein may, under the centrol and regulation of the
city, desire to.use thé basin and wharves thus formed and ~con-
structed. -

The Commissioners in discharge of the duties required of them by -
the Legislature in and by the third section of that act, in accordance .

with the requirements thereof regarding the circumstances of the
case, and taking into consideration the public purposes to which the

lands granted by the act are to be applied, fixed and determined that

the said city should give to the State a bond for the sum of one thou-
sand dollars, payable in one year, with interest at the rate of seven
per centum per annum, as a proper and equitable compensation for

. the title conveyed by the act. Such action of the Commissioners was

duly communicated to the Board of Aldermen of Jersey City, and a
resolution accepting the action of the Comunissioners and directing
the bond to be given was passed by that board at the last regular
meeting, which resolution it is understood awaits the action of the
mayor of the city. o

The advantages of the deck and wharf privileges, when the prem-
ises shall have been improved as contemplated by the act, will be
shared by all the citizens of the State interested in commerce. There
was no other locality adjacent to Jersey City where a grant could be
made by the State of lands under water to be 1qlproved for use by
the public. As the improvements necessary to utilize such premises
for public use could not be made by the State, but can very properly
be made by the city to its own great advantage, accommodating also
all citizens of the State doing business on the waters and shores of
the Hudson river and: New York bay or contiguous thereto, the
arrangement by which such improvements shall be made and the

t
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accommodations ultimately provided for the public by the dock and
wharf privileges contemplated, fully justify the grant made by the
State to Jersey City. ‘ ‘

. . i, !
The Commissioners, to further the interests of commerce, have

. slightly changed and thereby straightened the exterior line of piers
in the Hudson river for a shert distance immediately south of Castle
Point. The new line is represented on the map accompanying. the
report of the Engineer submitted herewith. A deflection or angle
in the line in that lecality has thereby been removed ; the continuous
_exterior pier line is more in conformity with the general course of
the river, and the free open area for the navigation of the river is

not at all affected thereby. As the bulkhead line remains unaltered,

the length of the piers running out from it to the exterior'pier line

as altered will be sufficient for .and adapted ‘to the vastly increased

length of the ocean steamers now employed in commerce..

In a former report the then recent decision by the Court of
Appeals of the State of New York, in The People vs, The Central
Railroad Company of New Jersey, 42 - N. Y. Rep., p. 288, Juue,
1870, was referred to. That court reversed the judgment of the
court below, from which the appéal was taken, which had adjudged
that the State of New York had control over and the power through
its courts to remove or abate as a nuisance structures on the New

- Jersey side of the Hudson river and New York bay, on land under
., water bélow low water mark, and had directed the Central Railroad
Company of New Jersey to remove all erections and improvements
used by it on the west side of the river extending out below low
water mark, and required the sheriff of the city and county of New
York to remove them in case the company did not. The Court of
 Appeals of the State of New York, by the decision referred to,
establishes conclusively the sovereignty and jurisdiction of New
Jersey over the land.under water lying west of the middle of Hud-
son river and bay,of New York, and over docks, wharves and
improvements contiguous to the New Jersey shore. After the deci-
sion by that court the cage was removed to the Supreme Court of*
the United States, and such proceedings were had in the latter court
that the case was finally dismissed at the last term thereof. 'Thus
the decision rendered by the Court of Appeals remains unaffected.
A copy of the clear and conclusive opinion of the court, which is the
court of last resort in the State of New York, is submitted herewith.
The Court of Errors and Appeals of the State of New Jersey, the

court of last resort in this State, in Stevens vs. Paterson and New- - |

ark Railroad Company, 5 Vr., 582, Nov. Term, 1870, the last deci-.

sion reported in New Jersey affecting the right of the State to land -

under its tidal waters, directly decided, as it had before been decided,
that the title to such land is in the State; and held that the State of
New Jersey is the absolute owner of the land in all navigable water

within its territorial limits, and that such land can be granted by it

n~
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" to any r privat
is also submitted herewith. o
Cas’fhlg many improvements that have been made by filling in and

. otherwise on lands granted or leased by the State along the shore of

“the on river, and those contemplated, and that will be made on
‘ z}iieﬁ“{ﬁsds hereafter granted or leased by the State, make, and. will
cause such changes in the appearance of the premises improved, and
of the whole shore front, that it has become necessary to commence
the selection of suitable points 'along the upland, where L;he . perma:
nent monuments originally designed by the plan ad.opueq by the
State, shall be located, or solid ﬁzged s.tru,ctures be demg_nated, when
practicable, by which the exterior lines for solid filling and ex-

terior pier lines, also the lines or boundaries of lands here-

“tofore, and hereafter granted or leased by the State, may
always be ascertained and resurveyed when mnecessary, with
certainty -and precision. During the year as many points as
now seem necessary, have been selected and accurately designated,
by and under the immediate supervision of the Engineer of the Com-

. mission. Suitable permanent monuments marked “R. €. 1872, will

be located at sach of the points as are not already sufficiently indi-
cated by existing monuments or structures. The points have been
selected as nearly as practicable opposite, and near to angles in the
exterior line of solid filling. Accurate maps are nedrly complete,

on which such points or monuments will be represented precisely as -

located. Itis intended to file the maps in the clerk’s offices of the
counties in which the monuments are or shall be located from time
to time, as the increasing number of grants and leases may require,
or in the recording offices of such counties; and also in the office of
the Secretary.of State. ; g A
The examinations necessary to ascertain whether .encroaehm.ents
are made on the lands of the State under water, require at all times
the attention of the Commissioners and the Engineer. Considering
 the extent of the shore lines on tidal waters, encroachments rarely

, ccur. Where parties by their persevreance in making encroach- -

‘ments, and their unwillingness to comply with the laws allowing
‘them to acquire the title of the State, have -made it necessary, the

- a - A
Commissioners have requested Jegal proceedings to be ingtituted on .

behalf of the State against such parties. o
From the commencement of the operations of the Commissioners

in discharge of the duties assigned them on behalf of the State, a

record of -their proceedings has been kept; and it affords gratifica-

tion, that their resolutions, decisions, and acts, without an exception,

have been adopted, made, and performed by them unanimously.
. There has been no instance on final action in any matter, of & dissent-
ing vote or voice. : ;
The increased duties of the Commission have necessarily added
very greatly to- the labors and responsibility of Hon. Robert Gil-

christ, Attorney Gencral, which with a difference in views between

one, either public or private. A 60py of t}ie opinion in that




8 REPORT OF TE RIPARIAN COMMISSIONERE.

- him and parties interested in some of the applications, have caused

delay in perfecting some of the papers. Such increased duties have
also- added very greatly to the labors and responsibility of R. C.
Bacot, Esquire, Engineer, and the Commissioners again express their
appreciation of the valuable services of those gentlemen. Reference
is also made to the very important suggestions of the engineer in his
report to this Commission, hereto annexed, and the maps appended
thereto for the purpose of illustrating matters set forth in the report.
-All which is respectfully submitted this Tth day of December, A.
D. 1872. . / ‘
F. 8. LATHROP, o ]
CHARLES 8. OLDEN, :
PETER VREDENBURGH,
BENNINGTON F. RANDOLPH,

¢ Commissioners.

| To the Hoboken Land and Improvement Company, grant

' REPORT OF THE ENGINEER.

-

- ENGINEER'S OFFICE,
JERsEY Crry, December 4, 1872.

To the Board of Riparidn Commissioners :
GENTLEMEN :—Since the first of April, 1872, the following grants

and lease of lands under the tidewaters of the Bay of New York and
the Hudson River, have been made for the amounts named, viz :

. To the New Jersey West Line Railroad Company, grant

~ of about 60 acresrin Communipaw Cove, south of
Jersey City,at - - - - - - $125,000 00

of 45 lineal feet on the bulkhead line at Hoboken,at . |

$50 per foot, - - - - - - - 2,250 00
To the German Trans-Atlantic Steam Navigation Com-

pany, of Hamburgh, Germany, grant of 452 feet 6

inches on bulkhead line, at Hoboken, at $50 per :
) 22,625 00

foot. ..o

To William E. Dodge, lease of 260 feet on the bulkhead ‘
line, at Jersey City, at $50 per foot, - - - 13,000 €0
Total, - - - - - - $162,8756 00

The deeds for the above grants and lease have been delivere‘d to -
the parties named, and the amounts paid and secured to. be paid to

the _Treasurer of the State.
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TheapplicatiOns for leases of lands under water during ‘the same‘_‘ ;
period, and the prices fixed by the board for the same are ag follows: -

) LIN.

No. LOCATION. FEET. | PRICE: | AMOUNT.
LE. B. Wakeman, and others, South Cove, JeCooo | 650] $25 00, $16,250 "
2|A. V. Schenck, Raritan river............ . Genn | 1,386] 1000 1386
3|John L. Brownell, Hudson river....... 380| . 5 00 1,900 -
4 “ « “ “ 530 500" 2,650

. 5 1 113 1 13 113 655 5 OO 3,275
6 [ 3 13 3 41‘8 5 OO 2’090
7. « ¢ “ « 608 5 00] - 3,040 .
8] ¢ “ ¢ “ 416| 5 00/ 2,080
9 « ¢ “ ¢ 650, . 300 1,950

10 ¢ vy ¢ ¢ 1,850 3 00| 5,550

1) “ “ “ 328/ 3 00 984

12 “o “ oo 340/ 3 00 1,020

13 s Je “ ¢ 4,920| © 3 00| 14,760

14 John Lyle & Newcomb, v 2,135/ 5 00| 10,675

15 « “ . e 550/ 5.00]" 2,750

161 Wetmore & Phelps, o 310;. 5 00 1,550

171"«  Dana & Phelps, ¢« « 600 5 00 3,000

18 Wimn. W. Phelps, o 347 5 00 1,785

19 “ “ ‘ o 360/ 5 00 1,800

" 20 |Phelps & Baylis, o« 292 5 00 1,460

21 | Phelps & Coe, L . 412 5 00 2,060 -

22 |Wm. Walter Phelps, « « 365 5 00 1,825

23|The Englewood Dock and Turnpike Company, ,

Hudson river....ccouvuisioveennsion i | . 66 500 . 830 -

« 24 /Otto Kohler, Hudgon river 176]. 30 .00 5,280

25 |Robert Annett, = ¢, “ 125 25 00 3,125

26 o e 786] 10 00 7,860

27 ¢ “ « « L770| 5 00 8,850

28 ¢ ¢ “ e 400 - 5 00 2,000

o . . $111,235

29 |Heirs of James &. King—renewal of applica- | o

tion, Hudson 2L O SR 7| 2,484 .50 00| 124,200
i . : . $235,435
LEASES APPLIED FOR AND NOT PERFECTED AT DATE
‘ OF LAST REPORT., .
30| Morris and Fssex Railroad Company, Hoboken. | 1,538 50 00 76,900

~ 81|James Brown, Weehawken, ..........coovorverer..... 2,500| - 50 00| 125,000

$487,335

.| $162,875
| 235,435
1 201,900

O PURTI o veee [viomnde i erreneenn] $600,210
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Jury ve been made of each tract above mentioned, and maps’
ri;g;;:g SoFaiocation and bOunda.rieg §howing ’Qhe djstances from the
ghore to the exterior lines for solid filling and for piers. .
The prices fixed by the board for these lands have been graduategl
according to the proximity of the several tracts to.the centres of busi-
ness, their capability of improvement, &c. The parcels charged at

~ three and five dollars per lineal foot lie between Fort Lee Landing

iles north of Castle Point at Hoboken), and the northerly
](otc?lrlln(ﬁlfl;s line of the State, (eig‘hteen-_ miles.. from Castle P_omt.)
‘Within. these limits the almost pprpendxcular Wall.s of the Palisades '
shut out communication inland. with the Hudson river and leave but
‘a narrow width .of shore space, rende 3
mercial improvement in this location very remote. ) ]

During. the past season progress has been ma,d.e in perfecting the
maps and official data of the commission by examinations of the west
shore of the Hudson river from Weehawken_' northwardly to the State
hnfi‘he surveys of this portion of the work, it will be remembered,
were, but partially finished by the CO].IlmISSIOIl‘lIl 1864%, in order that
the more important sections, embracing the Jersey City and\ Hobo-
ken water fronts with the bays.and coves southerly thereof, might
npleted. o ‘ ) .
be}f(())i[nt% selected at convenient distances and where changes in the
direction of the exterior lines occur, have been es_tabhshed on th.g
shores of the Hudson river, from which the exact distances and posi-
tions of the exterior lines for solid filling and for piers can be read-
ily determined. Permanent stone monuments have been prepared
and will be set at these points, and their location recorded on the

. map of the Commission.

For convenience of reference by surveyors and riparian owners
I would suggest that duplicate copies of the maps of these sections
of the river front, showing the location of monuments and the dis-
tances to the exterior lines, be filed in the clerks’ office of the coun-
‘ties of Hudson and Bergen. ) o

For the purpose of affording” suitable pier accommodations for an

important line of steamships about locating upon our water front, a -

slight extension eastwardly of the exterior pier line (about oppositeé

the Hoboken ferry) was deemed necessary. The length of the ves- -

sels now being constructed for this line will be four hundred and
seventy-five feet, the space between the lines of solid filling and for

piers -established by the Commission of 1864 at this point was but

four hundred feet. - ~ :

The average variation in position of the pier line is about fifty -

feet,-and the change in no way interferes with the general direc}ipn
of the exterior lines—or with convenient navigation—the Hudson

- river about this point reaching its greatest expansion.

The advantages so clearly pointed out by the ‘Commission of 1864,
as peculiar to the water front of the western shores of the river and
- i \ i

ring the probabillitx‘of com-
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bay have been already verified, to a great extent, by the establish-
- ment at Jersey City and Hoboken, of five important lines -of steam--
ships engaged in the European trade, while the completion of the:
extensive system of docks, warehouses, and- basins, now in course of
construction at Harsimus Cove, Jersey City, will tend still further to

‘develop commercial enterprise and improvement.. :
. To preserve these advantages, all encroachments beyond the exte-
rior lines now established should be prevented—as chiefly by main-
taining the free and uninterrupted flow of the tides and currents of
the river and bay, and the continuance of commercial prosperity be
-expected. R .
. The accompanying maps show the location of the several tracts of
~ land under the waters of the bay of New York and the Hudson
. Iiver above referred to, and also all grants or leases of such lands
- heretofore made by the State; also the position of the tidewater
, baS}n in Communipaw bay, and the lands under water adjoining said
basin granted by the State to the mayor and common council of Jer-
sey City, by act approved April 4th, 1872. ' -
' Respectfully submitted,

. /

ROBERT C. BACOT.

JERsEY Crry, January 8, 1873.

To His Excellency Joe] Parker, Governor :

DEAR St :—The steamship companies engaged in the European - -

trade, and established on our shores, are as follows:

1. The Cunard line, to Liverpool, at Jersey City. _

2. The White Star line, to Liverpool, at Jersey City. - ’
3. The South Wales Atlantic Steamship line, to Cardiff, Walee, at
- Jersey City. : v Co '
- 4. The North German Lloyd line, to Bremen, at Hoboken.

5. The Baltic Lloyd line, to Bremen, at Hoboken.

6. The Hamburgh Steamship Tline, to Hamburgh, at Hoboken.

At the time of writing my report, I was not aware that the 4th
and 5th lines at Hoboken were distinct companies. The German -
‘Transatlantic Steam Navigation Company, which will form the Tth
llr'le,_are_ now constructing their piers and docks at Hoboken, and
will have their first vessel to sail for Hamburgh in May next. -

I expect to procure some interesting data, giving the amount and
value of imports and exports by the above lines, to and from these
shores during the year, which I will send you in a day or so. '

Very respectfully, o
. ROBT. C. BACOT.
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- New Yorx, January 10, 1873.

Honorable R. C. Bacot : ' » | o

- DeAR Sie:—I send herewith a memorandum (mérked No. 1,) of

the steamers running to-and from Hudson county, to ports and places

in Europe. X

Commencing January 1,1873, there will be seven steamers Weekly

each way, of an average tonnage of over 2,300 tons each, or say .

16,000 tons weekly into port and a like number outward bound. *
I also send a memorandum (marked No. 2,) showing the cargoes:

taken ‘out in December last, the aggregate value for that\ month

being about five and a half millions of dollars. ‘

The imports for the same month exceeded in value sixteen millions- . l

of dollars.

I estimate the value éf the exports of American productions by

these steamers for the year 1873 at fully one hundred millions off

dollars, and the value of imports of the same at over two hundred

millions of dollars. - , .
During the year 1872 about 110,000 passengers and emigrants
arrived by these steamers. .

I regret that my memoranda are so brief; but the time allowed:

would not admit of my extending my inquiry.
- " Truly yours,
F. 8. LATHROP..

_— L

JERSEY CITY, January 10, 1873..

To His Excellency Joel Parker, Gb‘vernor :

DEAR'SIR :—The enclosed data, preparéd by Judge Lathrop, and
referred to in nfy note of the 8th inst., will give an idea of the im-

portant commercial interest established upon the shores of Jersey
City and Hoboken. v _ T
Hoping the same may prove of interest, .
I am yours, very respectfully, -

ROBT. C. BACOT.
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CUNARD LINE, TO LIVERPOOL,

STEAMER.
Beotia, - - . - . oL 7 3,865
Russia, - - - . . . B i} i 2959
Cuba, ~ - . - - - . . - . 2780
Calabria, . - - Ca - N . . . 2’727
- Aleppo, - - 2,103
China, - - - S - 2061
. Hecla, - . - - - - - - 1,85p
Java, - - - - - - - - . 2,780
Malta, - - - - .- - - - 1,640
- Olympus, - - - - - - 1,219
Palmyra, - - - - - 1,389
. Samaria, - - - - - - - - - 1,694
Siberia, - - - - - . R . . 2,537
Tarifa, . - - . - - . N . . 2,118
Abyssinia, - - - . S ’ - 2075
Algeria, - - . - . - . ) - 2104
}?arthia; - . - - . - _ - _ N 2,214:
Batavia, - - M 1,627

(18 steamships.)

This line sends, usually, two steamers a week, the days of sailing
being Wednesday and Saturday ; but during the winter months, from

December 1st to March 1st, owing to the heavy weather, they send

. but one steamer a week.,

WHITE STAR LINE, TO LIVERPOOL.

STEAMERS.

‘ . NET TONS.
Oceanicg, - - - - - - . - 2849
Atlantie, - - - - - - -+« 2,366
Baltic, v - - - - - 2,209
Republic, - - S - - . - - 2,186
Adriatic, - - . - - . . % - 2,458
Celtic, .. . L - - - . - 2,374

(6 steamers.)

This line sends one steamer a week, the day of sailing being Sat-
urday, . . '

TONS,

' I—IAMBURG AMERICAN
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PACKET COMPANY, TO HAM-

BURG.
NET TONS.
STEAMERS. : ’ i . ) 2074
Bavaria, - - s T : . 2132
Borrussia, - i . . - 2,691
Saxonia, AR , .. ... 2984
Gimbria, - - - - - S oL 1852
Hammonia, - - o o ) - 8,025
Holsatia,. - . i i S ; 2,619
Allemannia, - - .- . 3178
* Westphalia, ST T S0
Silesia, R B 1,811
Germania, - . B T - . 1,984 -
:r[l:h.u:r;nglay ) ; - - (ﬁg"(“OSS) 3,500 8 ’
frisia, - - : 91¢
Vandalia, - - . \}’72?
TFrankfurt, - - o . 7

(14 steamers.) il biin
This line sends one steamer a week, the day of sailing eing

Thursday.

NORTH GERMAN LLOYDS, TO BREMEN. .

GROSS TONNAGE.

STEAMERS, 9614
America, - - - - T ) 2’ .
New York, - =T - - ST 2’??2
Dy LT Ty e
Hansa, = - - B - 2851 -
Bremen, - - - - ) . 9381
Deutschland, . - - - : 27871
Weser, - 1 - . . 3.075
Rhein, - - - - ) ) ) ) 27584:
orer, -+ - oot 1700
Main’, - - - - T - T ;’2?2
Ohio - - - - - ' N . ’ 3’075 !
Donan, - - . - - - ) ’

(13 steamers.) , , N N
This line sends one steamer a week, the day of szphng being Sat-
urday. ‘ ‘
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‘THE BALTIC LLOYDS.
From foot -of Fourth street, Hoboken.

This line has two steamersand expects three more, from two to
three thousand tons each.

——

THE GERMAN TRANS-ATLANTIO STEAMSHIP NAVIGA-
TION COMPANY.

This line has one steamer per week, of about 8,000 or 3,500 tons
burden. - Length of steamships now building for this line, 475 feet.

THE NORTH WALES, OR CARDIFF LINE, TO CARDIFF,

WALES.
STEAMERS. _ TONS. .
Glamorgan, - - - . . . - - 3,000
Pembroke, - - - - - - - - - - 2,600
Carmarthean, - - - 2,500

(3 steamers.) One steamer fortnightly.

[ nivimy | FUSISI -
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OPINION.

Nzw Yorxk COURT OF APPEALS, June, 1870.

)|  On appeal from

| the decision of the

o. | General Term of

%t/z,e Supreme Court,

OpxtrAL Ratnroap CompANY oF NEW ! First Judicial Dis-
JERSEY. J trict.

'z Peorri OF THE STATE OF NEW YORK,

e

Opinion of the court by

E. Darwin Surrm, J. The protest with which the defendants
commence their answer, wherein they declare and insist that the
court had no jurisdiction over the person of the defendants, or over
the subject of the action or pretended cause of action set forth in'the
complaint, and that the said complaint does not state facts sufficient
to constitute a cause of action, presents the leading and controlling
point upon which this action depends. -

The voluntary appearance of the defendants in the action gave the
Supreme Court jurisdiction of their persons. Their submission to
answer, after their demurrer presenting the question of jurisdiction
4 1ad been overruled, did not waive their right to raise the question
{ afterward, that the court had no jurisdiction of the subject matter of
the action, and that the complaint did not state facts sufficient to con-
stitute a cause of action. (Code, section 148). The cause of action
set forth in the complaint is clearly one of equitable cognizance ; and
as the jurisdiction of the Supreme Court is co-extensive with the
{ boundaries of the State, it clearly had jurisdiction of such cause of

action, if the place where the nuisances complained of were erected
and existed, was within the territorial limits of the State.

1t is quite clear, that upon no other ground have the courts of this
State any power, either in equity, or by indictment and criminal
proceedings, to abate a nuisance. The-locus in quo must be within the
legal limits of some county of the State, and the process for the
abatement of such nuisance must go to the proper sheriff for execu-
tion, within the limits of his county.
The claim of jurisdiction over the Jocus in quo, and over the sub-

9 :
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REPOR . id river, bay and sound _
. , o he water of the sai 7 i
Ject matter of the cause of action as stated in the complaint, an( | ith the land covered by the d also, in 1827,
asserted in the Judgment at Special term, anq in the Opinion at | ‘?’l%e like extent.” id messace that New Jersey had also,
general term, ig confessedly based upon the agreement o treaty made m Tt-appears from sal ©
between the States of New York and

4 E] p 0
a COHMHSSI()HGI t 113&6 the C()ntlo e Sy in res eﬁt I

impartial
: me Court, as an imp lined
itted to the said Supreme ¢ had been decline
ipunal, to arbl in 1832, the Le appoint three
gyl.bzf;is State}bbu\t é;ﬁr};alg) 1guth0rizing thet gcg gzﬁogofgmizgioners ap-
) ‘Pe 0y Po ! 0 s Q 10 “to
7058, La-us. C ap art of this State, £ New JeI:SeX,_ ‘
bgfnmissmneps on ,tkift Ee appointed by t.he St? tﬁn?it;and jurisdictien
. ointed or Who H{lgé respecting the termtofylﬁew ;ferse 3. B ,
gegoti?gf ta ”gﬁéﬁv York and tht% Sggﬁegment duly made and ?jlgnri:g \
" of the State ol N ided that the ¢ ate, when confirm
of The act further piso‘;ium be binding on ttﬁdStl?y ’CQDgresS‘_ The-
by the commissione Legislatures and;appr‘“ct and the commission-
by the respectwew Jersey passed a similar ;ld ! omed the agrecment
Legi‘smmr?£ ngi?ateq duly met and ntl’%i% %)y the Legislature (t)_t 1th(1)Sf
WO X i er 5 atl cie
Before the making of thig » this State claimeq 'ﬁ%ﬁﬁ?m which was fg&“;g;ﬁvzd by Congz’eSS, the first artl
that its territorig] limits opposite the city of New York, extended ét-ate and New Jersey,
t0 low water mark ont e Hudson river, In
the first title of the first chy

udge Ingraham, in the opinion at general term, given upon the
decision of the demurrer, whep this question wag distinctly presented
to the court, said: « That the right” to maintain the
i i in that agreement or treaty.” The construc-
tion of thig agreement, therefore, presents for the consider

principles upen which thig
involve the decision of the cause, :
As, in the construction of gl] e Legis}ature, it is a cardinal
rule to consider the cause or object of making it anq the mischief
sought to be removed op remedied ; so it wi] be expedient, I think
‘before ‘broceeding to g discussion of this agreement op treaty, to
consider the occasion which Jed to it, and the circumstances attend-

- Ing its execution and adoption by t :

Jied throug
2he poundary,

acts of th

States of New l
AT lows : ine between the two S - ver

. ch is as fol ] dary line A . f Hudson river,

pter of the revised statutes entitled « of Wlﬁ ArticLE 1. The bo%f}om Z point in the ol ddtl}?eoforty-ﬁrst degr(?e

the boundarieg of the State’ the description in tracing the line of York and New J erseyt’he west shore th(_are_of, 111d marked to the main

the State eastwardly from the Delaware river, proceeds in the line osite the point on tofore ascertained an

of the forty-first degree of north latitude, ti1] it reaches a «yocl o opP ©

the west side of Hudson rover ; t

. ey, and of Raritan
. ) sea, shall be the midd Staten Island and New Jersey
, the Hudson river, of the Kill Von
Kull, of the sound between Stat

ise particularly
the waters between ¢ as hereinafter otherwise p
en Island and Neyw Jersey, and of %gy, to the main sea, excep : /
Raritan bay fo Sandy Hook, gng including g
bay of New York,

> 1 't
| i lear and explicit.
S " mentioned. | article is certainly very ¢

k
e oy bay of New York,
h it therly gl tl of north latitude, as hf’é of the said river, of the bay

ence it rung goy erly along the

west shore at [ow water mark of i %

. for construc-
' : The language of t}tl}sn at its close, it leaves nga;(;grg or effect. It
gomery charter of the city of New York granted in 4 Aside from the excep Zruction, in regard to 1’6%1 m State and New Jer-
1720, also in bounding that city runs the south line from « Reg Hook tive doubt or mlsw%iundary line between ¢ lzd of the bay of New
on the Long Tsland shore, across the North river go as to include fixes definitely the'ddle of the Hudson river, al
utters’ Island, Bedloe’s Islang, Rucking Island, and the Oyster ' in the mi
Islands, to Jow water mark on the

b en Island and New Jersey, and
sey, a |
west side of the North river, or g v,

: t
York, and of the waters between Staten relinquished, in legal effect,
or

€ province extend, then go gg to run up along ’

.the west side of the said ri

in sea. d of the
of the Raritan bay, t(l) F?ﬂeﬂrﬁ?%:;te formerly h?dng(s) ;hfdbliw water
e at low water mark ungj) 34 comes whatever right or ¢ alMallhattan and _Stateﬂt_lsu?ar it yielded the
directly opposite to Spuyten Duyvil creek.” New Jersey, it clearly Hudson river betw‘zen shore, - In this particular,
appears, did not assent {o Or acquiesce in thig claim, ‘ mark on the Jersey
“From a message of the go

is'said by the
. OV with that State. For, ascase communi-
vernor of this State to the Legislature, , precise point in CO“}“t’ginss};ate, in a statel‘ne:ﬁot t%fe tgggiSIature above
dated March 1 1, 1831, (vide Senate Documents 0f" 1831, Wo. 55) and Attorney-General ?Ixhroop with his messaglsu " referring to the bill
accompanying papers, it appeared that the State of New Jersey in cated by Governor of the bill,
June, 1829, had commenced a gpif ip the Supreme Qonrt of the ‘

k United States against this St

ate, claiming that « the said State of
New Jersey was Justly entitleq to the exclusive jurisdiction

. 2 d .
‘principal prayer of the ited States, an
referred to, ¢ ghesg;l?rflfh?; gg)upreme (X’&ltﬁgy?gei?al of this Ejt?ttlf?’
filed by New Jer Governor and the Attorney-xen complainants (the

i ’ i . , your ¢ der

. and pro- served upon the ndary line between ; may, by the or
‘ Perty of and oy waters of Hudupy river, from the forty-first «ig, that the efstern)‘;%ud the State of N eW;t(;gEéd a%d established,
| degree of north latitude, to the bay of New York to the jilum, aque State of NeWA ueir_SeXl;Onorable coprt_i be aicsove"eignty of your com-
i : or midway of the gaid river, and fo the midway or chanhe] of said ©and decree of tfusro erty, jurisdiction anc i |
bay of New York, and the whole of Staten Island sound, together i and the right of prop :
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plainants to the Jil
forty-first degrod of north 1 iddle of sai
the Whole,lingre%Of north latitude, on the Sal.d Hudson
as said river ‘?ve?si the e?tem sh gald Hadson river, through
. hes and bo ! . 2
to the bay of New York ar?g(is the said State of New Jer::; ) 5&80 far
’ s wn

and all the . 0 the chan :
Island.” waters lying between Newnglage}rrn ‘Sﬁv ay of said bay,
< ore and Stasen

- The boundar . .
_ y Y line, it appe -
oS e e e i
. . y at and in v ;
Ty thereln mentionod, " ole of ih
is arti "
riohis onrt;cl_e does not profess to conv -~
de;y line ;)%g?al‘t of either State vey, grant or relin
. ‘between /the two Skt
mx%%lle tof the said river ;;ZE% B
~Whatever doubt ma ’b .
diat ay have exist
the esloy upon the adoption and rati ﬁ;i_befoie u
and a&e@rig&lty and jurisdiction of 10 of thi
. ched to that porti
assigned to cach State s ool e said river, a
All doubt or Jixed and established e 0 the line of
da . i coqﬂlct in respect o
thé’y f})é d{he respective States, éo fal‘tgsti]he territori
therein nfé)nnt_rlver and the. bay of Nee Sﬁ?me re
L w
Ths ostablishment of s ps Temoved and ot
clearly left  and fixed th ;e boundary line between 13?018110(1.
complained of in thi W€ cocus in quo, the place wh vie two States,
erected and situateds ;?ttlll{')n and sought to be abai?er; ’flh ¢ b isance
fac aof £ 1thin ¢ ) he
bo})}‘rlll(iisa I;:le; of the State of N ewl?ergg;l oubted territorial Iililei%z’ ;Ifg;
-8 View, In respect ¢ -
the subject matter pect to the locus 4n e
and req{ﬁrelﬁ?et‘f;‘;gfltlusl action, se emsqgch£sZi§f nuisances, and of
colmplaint, unless theajuf;l;sgliet_]‘udgment below. andyatgibri _conlclusive,
other grounds etion of the conrt smissal of the
s e can be sustained
i ! upOn

The next inquiry i
excelptioﬁxzfi‘l?l?u“y in order, I think, on thi
preep! oth b the clese_ of the said arti’cle .
The no etrWJ?J_e particularly mentioned”’m
d AVn 'T‘ICX} Eaguc%i m&said treaty is as f’o.llow
. .LuJ. a4 o, ej AEC [} ( ] (o
diction of an o The Bt'?é? 075 New York shall retain it i
above mentioned, and eaioe’s and Ellis’ Islands, vi s Juis-
il This article falflls tigzgﬁmderf'the jurisdiction élggﬂltnqihf e
11ng embraced 1 ¥ Ce ol an except ' takes o
. o it exception, as 3
wise b eeced, a;h; gfn]erial description, and Wllt;i(t‘,zkes O?(g Sther.
exception in a ) 9 'Xplains and gives poi oree 1yt
. article fi m . S1Ves point and
excoptios” ' ot and. g 1 and -force to thi
‘ " Tino faagle, firs islands are situgt o
boundary 1 v the first articlo of tzate west of th
- ; of the 1 conventi !
| passed to New Jersey without this iif(?enct?un e
exception. The first

S .ed between th
gwlijeczrsey in the said bill o(}
udson river, and other

1t simp] Fiso
te. iply declares that th y
ates at the place, &e., « shall ebbeozl?e;

f(();n the subject, imme-
8 convention or t
f the respective States extgggg}

al limits or boun-
late fo or affected
and other waters.

1Lisl guestlon, relates to the
hese words : «except as
&
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es the boundary line between the States, and this

ticle simply fix ¢ L
artic b om the territory thus assigned to New Jersey these

exception takes fr ; :
jslands, and limits _and restricts the boundary line, so far as the same
gould otherwise give them to New Jersey.

The second article, therefore, ratifies this exception in the first
article, and gives it fall force and effect. The right of absolute
sovereignty, which includes all the power of government, all the

' ecutive, judicial and legislative, which the several States

quthority, €X ) 116
ossess and exercise, subject to ‘the consti

national government, doubtless belongs to New Jersey over the
d territory of said State.

domain an
This right of governmental control may doubtless be modified by

eompach between ihe States. And this brings us to the inquiry, how

far, if at all, the State of New Jersey had made a binding provision,
nd extinguishment of any of her territorial

by treaty, for the cession a
or governmeﬂtal rights to the State of New York, over the waters or
jand referred to in said treaty 7 When these commissioners for the

two States had thus fxed and established the boundary line between
the two States, 88 fixed and defined in said first and second articles
of said treaty, they doubtless clearly saw that their work was
unfinished. The act for the appointment of said commissioners

assed by this State, empowered the
respecting the territorial limits and juris
York and the State of New Jersey ; an the act for the appointment
« An act for the settle-

of commissioners by New Jersey, is entitled,/
ment of the territorial limits and jurisdiction between the States of
New Jersey and New York,” and, I presume, containg similar
owers.
But whatéver may hav
on the commissioners, an
since their agreement or treat

itutional supremacy of the

m to negotiate and agree
diction of the State of New

¢ been the powers conferred by these acts
d it is now a matter of no cousequence,
y has been confirmed by both the State

Liegislatures and ratified by Congress, the commissioners doubtless
consider that under the authority to agree respecting ¢ the Jurisdic-
tion between these States,” they were authorized to agree upon and
determine the mode in which the said States should exercise, use
and enjoy their respective rights in, to and upox, and over the waters
of the said river and bay, through the centre of which they had just,
in said first article, run an imaginary line, fixing the boundary
between said States, and how the vast domestic and foreign com-
merce which then covered, and was destined in the future to crowd
and cover these waters, might be best protected, controlled and

’ the authorities of said States, or

governed without conflict. between

between the citizens thereof. )
1t is quite apparent, 1 think, that they well and wisely considered

that the necessities of the case, the welfare of these States, the
exigencies of commerce, and the interests of the city and port of
New York in particular, in whose prosperity as the commercial
metropolis of the country, New Jersey had, in a large degree, a COM~
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mon 1nterest, required that there should be a unity of eontrol o
ver

2}5::11 xgz‘a;tg;sé i?dtha;a singdle‘ and exclusive Jjurisdiction exercised ove
e e 0t b isr?l thzzaiiz.a . And this control or Jurisdiction itl;
language u _ or ' 7
con‘czdi‘d to t;ns rI&‘state in the follgwingagiﬁféﬁePt’ TS VLY properly

“ ARTICLE 3. The State of New York shall ] ‘

_“ ARTICLE | : shall h j <
iﬁ g%r;sf&cuon of and over all the waters of th:xgaa};ngfel%]oy %\clu-
Lattan‘ e oger all the waters of Hudson river lying Wesi?wf Bgrk,
hattan danf, and to. the south of the mouth of Spu tehloD i
rock, n?ar‘?~ anctlhover the lands covered by the said W}z;ters t u);vh
wa followill;frmll"frht? westerly or New Jersey side thereof. sub'e(z) totw
the | Jérsey g ]'J?hi: (}))fr Og:;rioperty ang of jurisdiction of the S']tfzcte o%
. sion in the treaty most clear | di
glonﬁclgi tgel;,i?i a;lndd grgxtlt(si to, and vests'in the gta,t]e S0015' (i\l;:;l%gsﬁ fsi 1lsl

nplete a ndoubted control, government and jurisdicti Fand
;lvlgr all the waters tfhere;ip mentioned. Such"'waJsu?lfg 13115201»1 X %md
purpose of this provision ; and, so far as it was essentizl; tlél t;—::}?é:

proper exercise of such jurisdiction, it gives a control also of g d
{ an

over the land covered by such waters. It doubtless was desioned
4 v} >

. . ST
the clause of said provision in these words: “ Of and over the

lands covered by the said waters to low ”
igﬁzet%% ‘J'l}(:;lsdlctl.()n 80 conferred over thz astz:;fi I:vz?é} g)o]glseﬁnbarf
that the (1311? X tofliﬁerfer.e therewith arising from the legal ?nap're-
est usque adnc?;’o it e %011 owned a.ll above it, « cugus est’?Olum 121‘1:;
be absolut um. 0 that the jurisdiction over the wat h’ J
T 10 u le and unquestioned for all practical purposes e should
re-Cegeeatf, }]fgé:gul}?{ I}QE ha‘_’e been the intention in these words t
the boundary bet! ork what had just been relinquished, in respect to‘
the fores Ofysuelween.vtne two Sta,tes in the first article"or tobI:mHif;Oh
over the WaterCI (art,l@le, for it declares expressly that the righ tZ
of jurisdiction 80 granted were subject to the rights of .2 105
of the State of New Jersey, followine : property and:

1 0 [4 ¥ : g
St Th"lt the State Of L Jerse ¥ hall ha e the eXCIuSi e I'L,h-ﬁ
ﬂew y 8 v v ohy .

of property in and to the land

- proj 1 ! 2 under the water lyi

g]f}dgled(‘)f the Bay of New York, and west of the mg’cllg%e Wf?S}t (if the
udson river which lies between Manhatt and ot

Tersoy, 3 an Island and New

zd: rj J T .

o andi;f:]z;trﬂzﬁ btafe ?f l\'e]W Jersey shall have exclusive Jjurisdiction.

0 aand over Shgf:}v ;?xs ;r;;g, Sc.;)ctks a%ld %mprovements made and to gg
) ate, and of and over all ]

] a

n said shore, or fastened to any such wharf or dock,‘:ae;s:;bt %ﬁggiﬁg

- said vessels shall be subject to the quarantine or health laws, and

.- laws in relation to passengers of the State of New York, which now
, :

exfo)sg o%‘r I;WhiCh may hereafter be passed.

'recrul.a, . in(f ti)'tatf? -of New Jersey shall have the exclusive right of
Wf?ters p?ovigedsill?;teihon the westerly side of the middle (ifg saiod
» provide ‘the navigation be not obst i

These provisions clearly show that it was not tlféui}lgignigog]z??\?eegr;

N
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Jersey, in giving jurisdiction to New York over the waters of such
State, t0 relinquish any of the important rights of property which
wore acquired by or conceded in the first article of the said treaty.
The whole object of New Jersey in making the treaty, and the

f the controversy between the States, so far as that -

whole point 0 '
State i concerned, would be defeated by a construction of the treaty

which involved such a consequence. o )
Under the claim previously made by this State to the title to low

water mark on the New Jersey shore, this State, if such claim had
peen conceded or established, would have had the right to control -
all erections and improvements on the New Jersey side of the river
below low water mark, and would necessarily have had complete
governmental authority and jurisdiction to that point. The proprie-
tary rights of New Jersey would have ended at low water mark, and
that State would have been practically excluded from the Hudson
river and the bay, and debarred all right to erect wharves, piers or
‘ the sea shore, except by leave and license

" other improvements upon

first obtained from this State. )
Tt was this very claim, and the legal rights and consequences re-

sulting from i, if allowed, which New Jersey had long resisted.
This was in legal effect renounced and abandoned by this State in
the first article of said treaty; and New Jersey, as a sovereign, in-
dependent, co-equal State, acquired thereby, if she did not before
ossess, all the rights of proprietorship in said river and bay, west
of the centre thereof, possessed by this State east of the same centre
line. _ ‘
Certainly, this third article could not have been intended, what-
ever may be its legal effect or construction, to restore to this State
rights so long and so carnestly and persistently claimed by New
Jersey, and thus so formally renounced by this State in the first
article of said treaty. These three sub-divisions or provisions of this
third article seem to me to have been entirely unnecessary. The
* giving of jurisdiction to this State over the waters of said river and.
bay, did not imply jurisdiction over the land covered by such waters,
much less of Jand upon the shore not covered by water; but these
provisions were doubtless inserted for greater caution to exclude all
claim or ground for claim to that effect, and to save all misunderstand-
ing in the future on that subject, They show that nothing in the
shape of property was granted or yielded to New York, or intended
to be in any way parted with or surrendered by New Jersey. 'The
right in respect to the fisheries is expressly excepted and reserved
as a State riglit, which pertained in public waters to the citizens of

the State, so far as the same was capable of private use or of State
appropriatien. ’

The provision
jurisdiction of an
and to be ma
in the compact, that the righ

that the State of New Jersey shall have exclusive
d over the Wharves, docks and improvements made

de on the shore of said State, is an unqualified assertion
t to build, construct and repair, and




referred to in gaiq article,

remote from the e were to be constructed upon
wharves then erecteq e;r’xé) s, dow water marl?c.' 'gl: g;;{hlafhd»
e

ald river ang bay, no ri

: @ or ove i
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id or might ﬂoat upon the surface of said waters, .and over alll the
elements and agents, or instruments of commerce, while the same were _
afloat in or upon the waters of said bay and river for quarantine
and health purposes, and to secure the observance of all the rules
and regulations for the protection of passengers and property, and
all fit governmental_ control designed to secure the interests of trade
and commerce in said port of New York, and preserve thereupon the
public peace. o : : ' .

By this exception, it was designed that vessels afloat -upon said
ay and river should not escape or evade the quarantine laws, and

the laws relating to passengers of New York, by coming to anchor
on or near the New Jersey.shore, or by becoming attached to the
wharves or docks on said shore or adjacent thereto, but in all other

articulars they were left subject to the laws of New Jersey. N

The next article in the agreement (article 4,) shows' the character
of the jurisdiction designed to be given to this State over these
waters quite distinctly. It is as follows: : ’

« ARTIOLE 4. The State of New York shall have exclusive juris-
diction of and over the waters of the Kill Von Kull, between Staten
island and New Jersey, to the westernmost end of Shooter’s Island,
in respect to such quarantine laws, and laws relating to passengers,
as now exist or may hereafter be passed under the authority of that
State, and for executing the same; and the said State shall also

" have exclusive jurisdiction for the like purposes of and over the
waters of the sound from the westernmost end of Shooter’s Island to
Woodbridge creek, as to all vessels bound to any port in the said
‘State of New York.” :

The remaining articles of said agreement, all fairly considered,
conduce to the same construction, and confirm the view that the
jurisdiction conferred upon this State over the waters of said river.
and bay, was a qualified and limited jurisdiction, conferred for police
and sanitary purposes, and to promote the interests of commerce in

~ the use and navigation of said waters, and was not designed to con-
fer or create control over the lands or domains of New Jersey, or to
give to this State-any right to interfere with her complete political
or governmental jurisdiction as a sovereign State of and over her
own soil and its appurtenances, and of and over every description of
property of any appreciable value within her territorial limits.

The 5th article contains the same provisions in substance con-
tained in the third, in respect to all the waters of the sound between
Staten Island and New Jersey lying south of Woodbridge creek, and
of and over all the waters of Raritan bay west of a line drawn from
the lighthouse at Princess bay, to the mouth of Mattewan creek, and
confers exclusive jurisdiction over such waters upon the State of
New Jersey, subject to the same rights of property and jurisdiction -
of New York over wharves and docks, and the right of regulating
the fisheries between the shore of Staten Island and the middle of




. York, would be, I think, clearly an offence agai

- common law in the criminal courts of the county where it is located
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said waters, as ig contained in the said third arti

- same subject over the waters therein mentioned.
Articles 6th and Tth of said treaty give to said States
current jurisdiction over all of sajq waters for th
process issued under the authority of either State, against any person
-accused of any offence committed in such State, or on board of any
vessel being under the exclusive jurisdiction of such State, or com-
mitted against the regulations made or to be made by either State,
in relation to the fisheries mentioneq in the 4th and 5th articles of
said treaty, and of civil process issued against any persdn domiciled

cle in respect to the

equal con-

any vessel aground upon, or fastened to the shore of either State, or
fastened to a wharf adjoining thereto. ,

. These articles, T think, properly interpreted, concur in showing
that it was the intention of this treaty that both States should retain
the absolute control of and over its own soil, and over everything
annexed or attached to it, and over every ship, vessel or other
floating craft attached to any wharf or pier, or located in any dock
upon its shore, or aground in. the waters adjoining its shore, and of
and .over all persons living or being upon such wharves or vessels,

- and the property therein ; and that each State intended to throw the

shield of its State law and State sovereignty, over all such ships,
vessels, persons and property. '

A crime committed upon any vessel fastened to any wharf on the
shore, or upon any vessel aground in the waters adjoining the shore

. of New Jersey, and west of the centre of said river or bay, except -’

those offences specified in the said third article against the quaran-
tine or health laws, and the laws in relation to passengers of New

dignity of New Jersey, cognizable exclusively in her courts, and ag

much so ag if said offence had been committed inland, and within her
unquestioned bounds. v' : v

and to the material used in fil]

ing up and making the erections com-
plained of, for such nuisance

is a misdemganor, and indictable at

and it seems to me quite clear, that the persons engaged in erect-
‘ing or maintaining, or continuing said nuisance thus, if the finding is
true, necessarily affecting the public health of the people of New
Jersey, and particularly of the inhabitants of its
Jersey City and of its vieinity, could not be lawfully indicted and con-
victed in the city and county of New York, for the erection and
continuance of such nuisange, or elsewhere than in the proper county
where such nuisance existed in the said State of New Jersey. _

But in the finding of fact of the learned Jjudge at special term, it
is found that the erections complained of are an encroachment upon

i a

e service of criminal” ,

neighboring city of
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i it was
. the said harbor and river. ,And, as matterocr)]f La:lwg, ;o o
and l? tgnd « that the said erectlogllsd xtverei‘ goc%xgut;e e Mo Ttk
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nuisancd, 1 interests of the peopl_e and the commerce nav
in Protei‘tlfh% t‘.[slaei(lin bay and river, to interpose a.réd‘s %%EE?C utlkéefosi' me
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jadoss how_ggeg}tgl?ow water, ranging from one and{bnmie‘;r :En;llxlg s
cox}ereda;ﬁ ong-tenth feet deep, and extending ln;r(l)d neor oy
to o | to meet navigable waters, o
simply for liin%]f I:"eq(:lired,” as tk?e fact is found,_“for thzulll;ebgfan
these W(t);uferry 7 such as is now constructeq and ‘Inn use, 'jgd T
& m;zic%nnaviaaéion and commerce upon said waters.
injur <}

isance,
perves ade in the manner and for the purpose st?tegs, ainlytzé:gx e
o e an entire misnomer, and that such erectio "wation o
e b rﬂﬁsance and injurious to commerce ind .naex;}? obviz)usly
bel?lg, aworks ané improvements, adapted as t c:;ye ;Vnd Bt
tosior d, to promote and facilitate trade, commerc , and navigabioh.
e 7onc%ive of no value in the waters of thxsb ay ey
9 g aé%nta%es as navigable waters, if they are not ’god e ;:asr ° , and wmay
thesbk'a roached on either side by w_hgrves ;m pt forg, and other
e e § pextendinrr from the land sufficiently far 1tnand ho same to
ereof}::otrgé navigable waters thereof, and thus connec and allow inter-
cous s and trade between the land and yessels_, uponOrl  water. . But
cesnmi 1 suppose we must, that this finding up s I b
he unque ta Sned gere and it is doubtless _con.cluswe up(;rll 5 oot
be unQueithCOurt below had power to ad;ud;cz_mte'up?ri %geqnaviga )
s%ﬁhii sugh ‘erections are obstructions andt‘lﬁjgﬂfﬁhﬁ gdingf aviga.
o ' i iver, sti
i aters of said bay and river, sti! n Aot
zlzltlls(}grthtehe‘?xeu?in quo of such nuisance from the btgte of
r
PR findi ch
Jersley flio(;ilgizgitohave no further force than as a imgglr%ethaé!i:dséu L
’ %9 n: and extensions from the land on thqe h[(;woﬁ thisy e,
the riv r and bay as public navigable waters. 'thP e Togm i
‘:ixe :)i";ginal question recurs, is such n‘;nsance within th _
he rnmental jurisdiction of this State ? sounsel for the people,
go"fr? is part of the argument of the leamefi Ou’erlwharves,' coper
. ‘él 3 exclusive jurisdiction of New Jersey OL ¢ Fharves, dooks
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’ i ements are constructed, o
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‘ ‘sh anv ay erect or maintain it;” and this case,

‘he erected, and to exercise all the control over them that govern. “  and to pun'lsh amﬁx og;e ;’;ho; ﬁ"eyw Jersey v. This State, (5 Peters, 28 4):.
ment can possess over the property of g citizens, ¥ ,nd the case ofht. ebve?x co of such Togidtation by Congress, thqpropfll

But it ig insisted by the coungg] for the plaintiff, « that ‘inasmuch ‘ show t}lft.ﬁ: int e_tad-: States has original Jjurisdiction in equity 'Oljltfl
as New York has the exclusive politica] jurisdic’tion, the exclusive court of the l{nlteoen States, and over nuisances aﬂ'e_ctl_ng puh ic
ate op and bieon of'navigation, 2hl tho exolusivo right to legis- ¥ Contmv?ml.e St )S xyibthin the limits of the Union. Bu.t this is anot ef{a
late on that subject, or to act upon it through itg public authorities, navigable wa fglur ¢, an unanswerable argument against the ol
the exclusive right to decide what ig an.obstruction belongs to New and it seems to me,

ork.” :

i asse in the judgment and dem-_
isdicti rer these erections, asserted in the ‘
A » jumsdich(m (c? glt tth]s special term (and which it is due to the learned
his fs simply an assertion of 3 claim that, in g controversy virty. sion rendered &

; i (o the
- to say, was rendez:ed in qbedlence th t
" ally between these two sovereign States, in regard to their relative judge Who_;“mfd themclagsfm fmg;’ which he dissented), that the couri(;
~rights, the courts of this State are entitled to decide the question ~ decision of the g:nei](b rce such jurisdiction or carry such Ju(}gmel}d'
conclusively in our owp courts ; that is, ope party to g controversy has no powe%h» 'L1dlrment<dil'80t8, orders, and adjudges that t%e ?als
has the Jurisdiction anq the right, Jjudicially, to determine the ques- into eifecf- q zr]no"%’ the said erections, bulkheads, piers, W»,a;:er
tion in dispute, Thegg erections had been made under the authority defendants do r d earth, stone, dirt, animal and vegetable ater,
of the State of New Jersey., That State, through the parties calleq and 1 i,“l]ma‘s’ ins of which they are composed, and r estore ﬁ“ett’a‘i“
into court in thig action, denies the Jurisdiction of the courts of this and other m“te,:mthe condition in which it was before Sa“,i erections
State ; denieg the fact of the nuisance, and insists that the erections river and ba}fth? ne year after service on the de_fendgnts S at_tor{feﬂ
in" question are proper and lawfy] improvements, erecteq upon her . ' were made’.wz ‘I;i(()i 'u}:igment, and in case the said défendants s ad
owa shore and land to enable her citizeng to participate in the cop. of a copy of the F} ~e'x]noval as aforesaid, the sheriff of the city aré
merce of the world ip the common yge of the navigable waters fail g’ I;lf?‘li?msvuchO;k is the;“eby directed to remove the same and to
between the States, . county of New ” : , ,
The argument to sustain the jurisdiction of our courts upon the abate said n&nsagw;x-‘e a corporation organized under the law Of,Ng'“i ,
basis urged by the plaintifty’ counsel, it seemg to me, is entirely un. o The def?in‘—antsbe deemed non-residents of thls,Staﬁ¢~ The{]l;ng;i
tenable, and ip conflict with -the fundamenta] principle of law and™ Jersey , an fn_J,uS cannot be enforced by process of at;tacihn}en Such
Justice, that no party shall be judge in hig OWD cause. If these erec. . | ment, therefor e,f - ‘a contempt, as against citizens of this &)tat% chive
tions are really a public Ruisance, affecting the Davigation and uge | proceedings a?j X ceeding would obviously prove utterly af ord nts
of these 8reat public waters between the two States, situate and . | an attempt an fprofo}cing this judgment in de_fau.lt of the d.e e?fa 1};
erected, as they clearly are, within the territorial limits of the State | But the mode o 'elneréctions is prescribed in the judgment itself. nd
. of New J ersey, it ought certainly to he presumed, unti] the contrary | to remove thﬁ Sa.lﬁc. of the ci;:y and county to remove the same a
1 . appeared, that that State woylg protect its own intepegts and the directs the s ierl o ioh all versons
interests of the country and of the commercia] world in such waters, abate said nstucanmé Court protect its officer, and punish a lpe;l ;
f ;?Xb abalting such nuisance, ip due time, through its own Judicial Teg(i}sc‘zfilnglehmfpif the execution of this judgment? Most clearly,
| “tribunals, vy il e - o fects a public ofider
| But if it appearg by any judicial act or decision, that sych nuisance think it cannot. imposes such duties, and subjects a public o
] was maintair?e% by the aﬁdlorities of that State, and that the courts A J“dg“_“e“.t ﬂ.;gg;;ngo :zdu:vhich will obviously attend thbe atiiggft
of that State had faileq to do their duty iy abating them, upon proper ‘ fo the perils mCant be a lawlul and valid judgment ; must be utterly .
proceedings for that burpose, certainly gueh facts would not consti- to enforce it, Cﬂ?_ risdiction in the court to render the same-d -
tute a basis op ground upon which the courts of this State conlq void for want o t']l;oelow should therefore be reversed; alz. 3 ?‘act"—:«
assert and maintain it Jurisdiction for the abatement of such lThley igg%gﬁnthata new trial- could not Cganga thoe;tzssen ia :
A © nhuisances, : clear mplaint should be dismissed with costs.
; ~ The jurisdiction asserted for this State really belongs to the gene- of the case, the complaint sho :
! ral government, In the ‘cage of the State of Pennsylvania v. The
! Wheeling Bridge Company ang others, (13 How. [, 8., 879), Chief
: Justice Taney said: « The Ohio being a public navigable stream,
| Congress hag undoubtedly the bower to regulate commerce upon it.
il They have the right to prohibit obstructions to jig navigation, to -
declare any such obstruction g public nuisance, and to direct the
B I  mode of Proceeding in the coupty of the United States to remove it, ]
, ‘ :




OPINION. .

STEVENS ©. PATERSON AND NEWARK R. R. Co.

\

The following opinion was delivered :

BeAsLEY, OnIEF JUSTICE. The principal question which has been
argued in this case is that respecting the interest of the State in the:
lands lying between high and low water marks in tidal rivers. In
some of its aspects this subject is a familiar one to our courts; but,
on thig occasion, the point is, for the first time, distinctly presented,
whether it is -competent for the Legislature to grant the soil under
the water, so as to cut off the riparian owner from the benefits inci-
dent to his property from its contiguity to the water.

Notwithstanding the apparent skepticism of counsel upon the sub-
ject, I am constrained to think that some of the matters which were
handled in the discussion before the court, are to be considered as at
rest. In my opinion, it is entirely indisputable that the proprietors
of New Jersey did notyunder the grant from the Duke of York, take
any property in the soil of navigsble rivers within the ebb and flow
of the tides. This was the very point of decision in Arnold v. Mundy,
1 Halst. 1; Martin v. Waddell, 16 Pet. 367 ; and Den. ex dem. of
Russell, v. The Associates of Jersey City, 15 How. 426. .

Second, that this title to the soil under navigable water, which the
common law of England placed in the king, was transferred by the
revolution to the people of this State. The cases above cited com-
pletely establish this proposition.

And, lastly, in the case of Gough v. Bell, 2 Zab. 441, it was
declared that the owner of lands along the shore of tide waters could
extend his improvements by wharves and filling up over the shore in
front of his lands to low water mark, unless prevented by the State,
provided he did it so as not to interfere injuriously with navigation.

Thus far 1 regard the law in this State as founded in adjudications )
which ought not to be questioned, and which cannot be disturbed.
Assuming, then, as I do, the foregoing .propositions as data in the
discussion now before the court, the point of inquiry is narrowed to
the single question which was regarded as left open in the case last
cited, viz., whether the owner of Iands on tide water has suci} a right
to the use of the water that the State cannot authorize any improve-
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- without compensation.

In the discussion® of thig topie, I will consider: briefly, dirst, the
right, so called, of the riparian proprietor ; and in the second place,
the rights of the State over the sea shore. ,

First, then, with regard to the rights of the owner of the upland.

the riparian owner, at common law, was invested with certain rights.
in the water as appurtenant to his estate. And in the case of Gould
V. The Hudson River Railroad Company, 2. Seld. 544, Mr. Justice
Edmonds, in a dissenting opinion, expresses a similar view. »

such a ground. The theory on which those opinions are founded
.8eems to me the result of misconception. ¢« The riparian proprietor
hés a right,” says Mr. Justice Potts, « though his strict legal title is

bounded by the high water line, to the water as appurtenant to the

upland’; a right of towing on the banks, of landing, lading and un-
lading ; a right of way to the shore; a right to draw seines upon the
upland, and of erecting fishing huts. He has the right of fishery, of
ferry, and every other which is properly appendant to the owner of
the soil; and he holds every one of these by as sacred g tenure as he
holds the land from which they emanate.” - The error in this state-
ment arises from overlooking the fact that some of the rights enumer-
ated belong to the riparian proprietor as a member of the community,

to him emanate from his ownership of the land. In common with
every other citizen, he can fish in®he water, and pass and repass to
and from the water along the shore. But he has not these rights by
virtue of his property ; they attach to him as an individual, and he
‘'holds them in common with other citizens. They are part reurm com-
munium. Then, again, it is true, it is lawful for him to land on the
bank, and to dry his nets, and to build fishing huts there., But the
right to do these things, and which are not privileges in the water,
appertain to him in the ordinary way, as the owner of the land. The
case is merely this: the man who owns the land next to navigable
water is more conveniently situated for the enjoyment of the public
easement than the rest of the community. But a mere ‘enumeration
of the advantages of that position falls far short of showing that such
proprietor has, in the Jus publicum, by the common law, more or
- higher rights than others. - Tt will be observed that in the sentences

above quoted, it is averred that the rights referred to emanate from

the ownership of the soil ; this ig certainly true as to certain of them,

such as the right to erect fishing huts, &e., but with respect to the
usufruct of the water being appendant to the land, in any legal sense

whatever, that is the point to be proved, and it is simply assumed.

Tke question is one of mere tradition, precedent, and ancient author-

/
N

ments in front of his lands which wil] destroy or abridge that right;

In the case of Gough v. Bell, inothis court, I observe that Mr. J ustice-
Nevius and Mr. Justice Potts put their opinion on the ground that:

g
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v ‘whom was it ever claim the days of Brac-
cio . When. g y whom was it ever c]anped,from the days o Brac-
}ﬁt}; toYhheenpg:ga&y time, that the ownle_arshlp of ft‘htehg%lr?ittled}gre}vnt%hlg -
oy T hore, or peculiar uses of the water?- n 1
A T anted o mon law -authority is cited, and the
opinion Canau;egafsgs ?‘2%;‘2’6391?2 are so manifestly misapplied that 11‘:
few Amerlcsar to subject‘ them -to criticism. My exammahpn hﬁ,b o
Is ot ne?c‘lalsorégwh that I feel confidence in saying' that none gf the -
ggi?enst? authorities can be fOHEd;—&Hd theg;,rﬁlzf]; Egc;eﬁsxttgé I?lgiitonetﬁg
onides in this" inqulry—whlc give cgf);len,,a A bank or - -
gr}y su?h prlivig%g Sv?:tte}xl'?s"el(;}g;glgfi so far If};s.the bank owner -bif;ln I
71pa O Erfw gclaim to any peculiar privileges of thlslkmd, that h.e
frOmlnahmgoccurre’d and the contested question has lgeen, whet er
r‘?V“el“Sed ?S the convenience of the public, was not subject to certa1g\v
. lgnd, e hether such land might not be crossed in going to a?
igg;iui’ngsfrggr the water ; whether the right tott:vgul%ci?ésg}rﬁ% I'lc clle
or | ‘ o dry nets, upon it, was noi : g -
bank 01.1,51;50 lfsgdéfotri]et va(;%cgr?et'sl/‘ggse étlnd similar questions have ’beertl; -
¥ tg i et;m courts, some of which remain unsolved to the presen
i h'lln otilers have been decided, thougl} not Wlthout lilesmatlon
' dag, (;‘irﬂilcﬁity in favor of the riparian proprietor, In all tIe%echgé.
e ies »éx,tehd‘ing'from ancient through modern tlfmes’h"- ot
, t}‘\OYeIk’IS t it was ever even suggested that, as an-incident to his e1s ate, .
roghion lr of - the ferra firma. along the line of. tide Vgat}(il Was;:'
the quél; of any peculiar privileges, with the exception of t osetecl)‘
pﬁss%s and . dereliction—privileges which are, perhaps, coun %
; _LHIO% the loss to which, he is subject from the washing aﬁvqy of
: :V'fulle d‘ dy "T'hat this is the true position of the land-owner af t (Z' fmﬁ;
~ his ?;Vé. will, I think, more cleatrly appear, when I cbo.meiﬁ, tIo seW 01;0_
}cxllloenﬁght’s of the king in the sea shore, to which subject I now p
o suage of the old ig, « that the sea is the king’s proper
i Th?tlang?,a ggé) fht: ei;' lgt;g?ik‘?th’e/lord of the grgat waste,” f‘s tfmgb -
Lr;}tltz‘lgazzzﬁ? soli.”. . Co. Latt. 107, 260 6+ Colles 1‘7; 3 {Jeo.v’? 52
‘ "M(Xéoé, %gli /was property susceptible of;transferenge. d%‘fl}%rei tggg
-some antique instances of grants by the kings oft Eng ?éral ;certam -
tions of land under the sea. Lord Hale reci esI se eral fransfors .
g?' I’;:hli/s description. - Hale, de jm;cg marg{,dl_i;?i.)asg tt;xse ;rope‘rty ueh .
‘ ' : in modern times, di
conveybanc%s,O%tti%a;’%%nli?fidg%t of navigation and fishing ; but ?tﬂllo lléi
9nci1m (?tlie t the tenure of the soil carried with it certain v?,dg:ar
u chgar "\\:[11? fact, it appears to have been possgsse,d;»of the 01].] Sle no)(:
?lg'ds‘. ts of ro‘,pérty on terra firma. 1t could be put to alrjny use no
not e]'lt t vgith the public. easements with Whlqh it was urff fde(i
lﬁ'q(t):nms elilnlawfully appropriated or interfered with, thg1 law :hgwino'
it 1 r:)::?asction. ‘There are cases, both gnme,nt %?ld 1;11;% re—n;s;as 0 - 5,_
‘thal% this districlus maris—rthis lanéd coveped with w v

,.(r
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perty'susceptiblé of valuable uses. Thus, in the -celebrated ca B
‘the Royal Fishery in the Banne, Davies’ Rep, 149,'it«isr:a?d :c?‘s’i‘gg ’
city of London, by a charter from the king, hath the river Thames

_granted to them, but because it was conceived th joil :
ground of the river did not pass by that grant, %Jtleglepsr?élllazzg
» anotherrc.hart.er, by which the king granted to them solum et fundum
N of;the said river; by force of ‘which grant the city to this da rla-
ceives rents of those who fix posts; or makewharves or other‘ediyﬁceq
on the soil of said river.” It cannot fail to be observed how entirel ,
this case explodes the assumption that the riparian proprietor ha)sr
any common law right to extend his front, either by filling in or
by the erection of a wharf. Such acts o
- on the private property of the sovereign,'

‘The modern case illustrative of the same subject, to which I will

- particularly refer, is that of the. Attorney-General v. Cha

De Gez, M. & G. Rep, 206. This was an information agaﬁzgsegsc’:e};'{'
tain owners and lessees of a district abutting on the sea shore. The
information alleged that by the royal prerogative, the ‘sea sh(;re and
‘the soil, and all mines -and ‘minerals lying under the sea, .and. all

- profits arising therefrom, belong to her majesty, &c.; that there were °

very valuable veins or strata of coal lyine under th i
dlStl‘lCt' which was contiguous to the syéaghore ;Q:thatazhgagza?fslfﬁ;g
vested in her majesty extended landwards as far as high water mark
in ordinary spring tides, or, at all events, far beyond high water
mark at neap tides; and that the defendants had encroached upon
and worked valuable mines under the shore. The general right of
- the queen as stated was admitted, the only question which was put
1n controversy being as‘to the extent of such right. A verdict was
‘taken, by- consent, for the crown, and the court decided that the right-
- of her majesty to the sea shore landwards is, prima facie limitedcby
_ the.lme of the medium high tide between the spring and7neap tides
This decision was made in the year-1854., N .

From ‘these two cases it seems to me most conspichous that\fhe /

ownership of the shore under the sea drew to it all the u ights
of property. It could be leased out for wharves or Worke(siu:sl :3(}:23
mine. We are also to bear in mind that the sea shore could be
granted in gross—that is, without being parcel of the upland. Hall -
on the Rzg/zts of the Crown, &ec., »-19. I also refer, for a number of
examples in which claims of the crown similar to the foregding have
‘been su_ccessfully enforced, to an article in wol, vi., p, 99, of the Law
Magazine and Law Review. = From this essay it appear,s that « the
aflyilsers of tlhe.c?lown, for the last quarter of a century, have exer-
¢1sed unusual vigilance respecting, and been ¢tive. i izing
~ the royal claim to the fore};horeg” most a‘Ct-“,re‘ 10 realizing
Among other notable instances the following cne is thus described :
“ An earlle:r case was one of an information for intrusion, filed 1'1 ‘
1’833, by Sir William Hone, when Attorney-General, in the Court of
Exchequer, to establish the right of the crown to a tract of land con-

would have been trespasses
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taining about two hundred and seventy acres, 'fo‘rmerly ,Qverﬁowed
by the tide, situate near the city of Chester, on the south bank of the
Dee, a tidal navigable river. The suit terminated in favor of the

~ crown, and. the land was subsequently sold by the crown.” Nor do

I'find the royal right anywhere, in the long line of adjudications
upon the subject, called in question with respect to its general © -
features. It is admitted, in the fullest extent, in the conspicuous
modern cases. Lord Advocate v. Sinclair of Foss, L. R.,1 Scotch
Appeals 174; and Gann v. The Free Fisheries of Whitstable, 11

© House of Lord Cases 192.

Indeed, I think it is safe to say that no English lawyer, speaking
either from the bench or bar, has ever asserted that the owner of the

- land along the shore of navigable water has any peculiar right, by

reason of such property, to the use of the water or of the shore.
And it seems entirely incredible to suppose that such a right as this
could have existed, and that no allusicn should have ever been made
to it. It is obvious that many of the controversies which have been
before the courts would have been largely affected by the existence

- of such a right. - Such would have beén,the efféct in the case of the

Duke of Buccleuch v. The Metropolitan Board of Works, the report
-of which has come to hand since the argument on the present occa-
sion. L. R.,5 Exchequer 221. The facts of the case are thus stated :

4 The Duke of Buccleuch, the plaintiff, had a certain interest under . -

a lease and two agreements from the crown in a mansion'in Parlia-

- ment street, the back of which was parallel to and bounded by the

river Thames; and the Metropolitan Board of Works, the defend- .
ants, had constructed, by force of an act of parliament, an embank-
ment between the back of the plaintiff’s premises and the river. For .
the purpose of this construction the board of works had found it
necessary to remove the area or mass of water which formerly used
to run at the back of the premises between high and low water mark,
and also to take-away a causeway or jetty running from the foot of
some stairs on the plaintiff’s land across the shore to low water mark.

- It will be observed that the facts of this case were, in' all essential

‘particulars, the same as those embraced in the one now before this
court, with the exception that in the reported case the plaintiff had a -
Jjetty in controversy extending from his land to low water mark. The

~act under which the deféendants had erected their embankment re-

quired, where land was taken, compensation to.be made, and directed
that in estimating ¢ the purchase money or compensation to be paid
by the promoters,’ regard should be had ¢ not only to the value of the
“land to be purchased, but also to the damage, if any, to be sustained
by the owner of the lands by reason of the severing of the lands taken
from the other lands of such owner, or otherwise-injuriously affecting
such other lands by the exercise of the powers,’”” &e. The plain-
tiff’s claim for compensation:was two-fold : first, for the destruction

" of the jetty or landing place; and, second, for the taking away of

the water which used to flow along. the river side of the premises.

\
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The court held th_at the only damages the ﬁlainiiﬂ' was-entitle(‘l te
‘were those resulting from the destruction of the jetty or landing

" place; but that the general damage occasioned by the interposition
of the- embankment of the defendZntsl along the water fron’(?“of the
premises were damna absque injuria. “

- was 1ot intim'ated.l,_ either by counsel or any of the Jjudges, that ‘the
» pla_lntlﬁ‘z as riparian proprietor, had any right, the deprivation of
which was a legal injury or afforded even any just ground for com-

plaint. In the whole case there is not a hint of the supposed exist- |

ence of such a right.

From these authoritieg, and many others which might be cited, it -
. appears to me to be plain, that by the rules of the ancient law, the -
\

- owner of land along the shore was entitled to no right as an incident
of such ownership, except, the contingent ones. before referred to of

“alluvion or dereliction ; and that, on the other hand, the title to the .

. soil under tide water was in the sovereign; and that such title was

attended with the usual concomitants of the ownership of realty.

And it consequently followed from this result, that in order to enable
_ the owner of the upland to fill in or wharf out below the line of high

water, it was absolutely necessary to- adopt some principle different
from those of the common law. And this, as I understand, was the

foundation on which the majority in this coart placed themselves in -
the decision of the case of Gough v. Bell. That final decision was a

concurrence in thg view expressed by Chief Justice Green, in his
opinion delivered in the Supreme Court; and that view was, as I

apprehend, the only one which could invest the claim of, the land- ~ |

owner to extend his lands by artificial means below the line of high
water with the faintest semblance of legality. "As such claim could

not rest on the common law, it was indispensable to invoke and .

sanction a custom or local usage variant from the common law. Héw
far such a custom, as a mode of acquiring a title to real estate, can be
made to harmonize with legal principles, it is not necessary to i,nq,uire
for as before remarked, I consider the existénce and legality of such a
usage to be res adjudicatain this state. Admitting its legal existence
thelg,,rthe‘quun*y presses as to its effect in law. Itconfersa richt by the’~
legal exercise of which, the bank-owner may encroach on the public
property between high and low water marks. If such a right ex-
< 1sted by force of the common law, as an incident of proper?y it is
obvious it could not be destroyed or substantially impaired bsr the
leglslatlve bower, without compensation. The question is; whether
this customary right has the same quality and' efficiency as though
1t appertained to the land by force of the common law. , o
, My consideration of this branch of the subject has led to the con-
_viction that such privilege has not the effect. suggested in the above
Inquiry.. The local custom in question wasg nothing more than-a
license on the part of the public to the land-owner, enabling the lat-
ler to fill in or wharf out along the fore shore between high and low

’ W : _ This was regarded as a case -
of great importance, and was fully argued and considered, and yetit -

.
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water marks, and which license, when executed, became irrevocable.

* The shore-owner acquired his' indefeasible right by the acquiesence -

of the public in the performance of the act, Thatthis was the view of
the judges whose opinions prevailed in the decision of Gough v. Bell |
is, 1 think, clearly manifést. I have above observed that the true
doctrine with respect to this local custom is embodied in the opinion -
read in the Supreme Court by Chief Justice Green. In that opinion, °
this clear statement with respect to the necessity of the execution of
the license, as a pre-requisite to the acquisition of a legal right on

~ the part of the land-owner, is to be found, viz., “In New Jersey, as

we have seen, the title of the state extends as at common law, to high
water mark as it actually exists. Where the waters have receded
by alluvion or by the labor of the adjoining proprietor, the title of
the state does'not extend beyond: the actual high water line. That’
every encroachment upon- the shore or other part of the public

“domain may, at all times, be restricted or controlled by the legisla- °

~ ture,is admitted. That any erection prejudicial to the common rights

of navigation or fishery may be abated, is not denied. But in the
absence of stch legislative restriction, where no nuisance is created,
the riparian proprietor may appropriate the shore between high dand

- low water mark to his own use.” This language is toco clear and

~explicit to need explanatory comment. That the local custom of the

state which was recognized and enforced by the court, operated as a

- gimple license to the riparian owner to enlarge his possessions at the

expense of the public domain, and which license was revocable at
any time before execution, is the clear doctrine of the adjudication
in question. It has no reach beyond this. And from that time to
the present, I do not perceive that the judiciary of this state have
been in any doubt upon this subject. Whenever the doctrine has been
referred to, the question has been treated as being entirely at rest. In
the year 1856, in the case of The State v. The Mayor and Common Coun- B
‘¢il of Jersey City, 1 Dulcher 525, certain lands lying under the flow of
the tide were thrown out of a tax assessment for.the reason that the
title to such lands was in the state,and Mr. Justice Elmer, with char-
acteristic directriess of expression, defines the public title thus: « It
must now be accepted as the established law in New Jersey, that the
right of the owner of lands bounding on a navigable river extends
‘only to the actual high water mark, and that all below that mark
" belongs to the state. The inchoate right, if such it may be called,
which the proprietor of the upland has, either with or without a
license, to acquire an exclusive right to the property, by wharfing -out
or otherwise improving the same, gives him no property in the land
- while it remains under the water. It may be granted by the state to-a
stranger at any time before it is actually reclaimed and annexed to
the upland. Such is unquestionably the common law, and I am
aware of no alteration of it in this respect in New Jersey.” In this
opinion, Chief Justice Green and Justices Ogden' and Haines con-
curred.  Again, after an interval of several years, the rule was,

\
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 treated by the sam‘e.éourt as established. I refer to the’ case of
- Stewart v. Fitch and Boynton, 2 Vroom 19. This was a suit by a

riparian owner for the use of certain flats by the rafts and Tumber of
the defendants, and among’ other reasons given for dissent to the
legality of the plaintifi’s claim, the court said: « But it also appears
that the flats on which the rafts were anchored were all below. high -
water mark, and, at high tide, covered to the depth of two feet, and
that no part had been in any wise improved or reclaimed, and that,
consequently; the title to them was not in ‘the, plaintiff, but ‘in the
state of New Jersey.” From these cases, I think it is evident that
from the date of the decision of Gough v. Bell up to the time -of the .
present controversy, the question now under consideration has not -
been considered an epen one by the courts of this state.” And such,
t00, appears to have been the legislative and public understanding of
the effect of this leading decision Jjust mentioned, at the time that it
‘was rendered. This, T think, is manifest from the provisions of the
act of 1851, entitled « An act to authorize the owner of lands upon

‘tide waters to build wharves in front of the same. Nz, Dig:. 1025..

By the first section of this act it is. declared. « that it-shall be lawful
for the owner of lands situate along or upon tide waters to build
docks or wharves upon the shore in front of his lands, and in any other
way to improve the same, and when so built upon or improved, to
appropriate the same to his own exclusive use.” Thus we find in this

. provision, and in similar provisions in many other laws, the local

custom sanctioned in the case of Gough v. Bell assuming a statutory
form and subject to certain general regulations. - The right of the

bank-owner was dealt with by the legislature not as an incident of -
. broperty already vested, but as a privilege which required the ele-

ment of public acquiescence, and the performance of a pre-requisite
on the side of the proprietor, to be converted into a legal right. . Nor
should it fail to be observed that even if we were to admit the inde-

- feasibility of this customary right of the shore owner, such concession

could not have much effect in securing him ‘against the exercise of

legislative power. * By force of such a doctrine, the land lying be-

- tween the high and low water lines could not be taken from him
* without compensation ; but below the low water line, the public right-

and control would be still absolute. But I have said such concession -
cannot'be made. The bank-owner has, by the local custom of the.

~ State, but an inchoate right before the reclamation of the land below

the water ; nor does he gain anything in this respect by the statute just =

- referred to. “That act did not add anything to the efficiency of the

local custom as a mode of acquiring title. = Itleft that right as it found
it—a. pure license, revocable before execution. Such acts, bearing
the form of legislative licenses, are not uncommon; and their effect -

It has never been' thought that the privi-

leges conferred by them were vested rights in the sense of debarring
the public' trom revoking them at pleasure. Two cases in point,
which have arisen in Pennsylvania, 1 will refer to as illustrative of

N
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he princi ‘ te of t 1 persons owning lands .
le. By a'statute of that state, a} P g
fi%l?o}i)rﬁﬁglgavigab%e streams were authorized to erect dams mI ,Sléﬁh\ ,
stf]eams?and appropriate the water to the uses of their mills. In the

' ; ts & Serg. 9 ;
% i The ehanna. Canal Co. v. Wright, 9 Watls & Serg. 93
’ zi‘?ieis’l%f; ?\%Sﬁgg and Erie Railway v. Young, 38 Penn. 175, it was

declared that the rights acquired under this act were not indefeasa-

. ble. but were subordinate to the rights of the commonwealth. - This

iff th ice ‘took their privi-
‘ justified by the theory that such llcens,eps : 5
fggglstuv;?iiiutshe implgredf condition that they should be held in-subor-

" dination to the requirements of the public. These decisions go to the

islative permi , riate to individual use a-

i t-a legislative permissson to appropria lividual us
pgi‘lilzz)}}lc%ej'us %}ublicum, does not, per se, deprive the‘ public of a I‘l%}l‘llti
?o resume the privilege granted, unless it appears that it was the

_intention to vest such privilege irrevocably in the licensee. The

’ i “clear s, in this respect, nothing in
f this state clearly leaves, in t ospect 2 g in

ggllftg‘{ %’f)t;' (i)t ‘expressly announces that after Ejhe rlparla?e plgcl)r?;;gg(;r.
’ : < p N ) i i i

i int of fact, erected his wharf or made any o
}r}naesﬁtuiog())lv% the high water line, then, aqd not t1}l~ then, tl;le I%n(si sg
appropriated shall become his own. grlor.'t to_t’fhls g;e:}fé sgatuaée 10

ights i : the land under it, either by the statute

e el ustom, whi *vient to the legislative will.
: stom, which are not subservient to 1  will.
by’fﬁg é?ecgi (itlr]hich I have thus far taken have led me to this position :

_ that all navigable waters within the territorial limits of the state; and

- belong i iety. to the public;

il under such waters; belong in actual proprie e put |
ilﬁzﬁsct);lleaz?pgr{‘ian owner, by the cgmmor} law, tha,s né) %:)[?ctuléig r;%fégs
in this public domain ag incidents of his estate, an at tl |
ilelwgg?lg %ossésses by the local custom or by force of the wharf act,

(=]

- . - - u-
. to acquire such rights, can hefore possession has been taken, be reg

' ‘ i i The result is, that

t oked at the will of the legislature. ;

1%5«% (1')sr il;g‘rlegal obstacle t0 a grang % the é?gls‘lvagtiucriflggst?s g%fl'(jélgf

: ic-
ants, of that part of the property of the pu v ont of
; inti below high water mark.

the lands of the plaintiff, and which is 1 gh water mark,
' tion, the plaintiff will sus .

may be true that by such an appropriation, inill will sost

P - inconvenience than will other citizens whose b

?u%lljg?(t)zlgl‘f}fizngver. But the injury to all is in its essence and char

" acter the same, the difference being only in degree. All persons who

h this ri sart of the bank occu-
g sion to approach this river over that par ‘ oceu
Egg; %(;}Catﬁ(é railrlggd of the defendants, m?y, peirha,glsl, Sex;‘zﬁ?igicle
in i i ition of such works: ail-
some inconvenience from the interpositic 5 the
ro ore, 1 diment to the public rig
road, therefore, is somewhat of an impe public rights
‘fisher igati t is presumed, will pre
fishery and navigation. But no one, i s e To
i {iment i t, illegal, if authorized by the le |
such impediment is, on that account, 1l uthorized by te. og"
islativ i y intiff complain becauge
islative authority. Nor can the plaintif e th casy
the water is a greater l}aI‘dS_hlp to him, owi ; i
3:(265? 2(1)13 water, in connection with h}Sdprgpeptyfirél;tsitnatluf}?tl w?gxr'le
ition, than it is to those who live at a distance irom if. . 21
‘ ?;fllg I’zfngt 8gg‘lpulolic improvement can be made which, 1111 lti kf;f(;l;t;:r)ﬁi
will affect the property.of one citizen more. ipjuriously th: il
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" that of another, many of the greatest works of the ti would | e
come impossible. No railroad or canal can be con;ﬁgicxgmgh?gﬁ ‘
~will not greatly benefit the lands of somepersons, and injure almost

| as greatly those of others. Every citizen is required at times;to con- .

. tribute something, by way of sacrifice, to the public: 'wood. Such

partial evils is the price which is paid for the _aolvantatge'zs3 incident to -

the social state. It is not necessar : ivels ori

he so ' ] >cessary to refer extensively to authori-
ties in confirmation of the doctrine that, as a general/rulg, the’l;)ulg)lrilc
domain is subject altogether to the control of the legislature, and that

- incidental damage resulting to individual i ‘
ncidental damage Tes g s from the exercise of such
control, gives no legal claim to compensation: The. principle seems

universally conceded that, unless in certain particulars pr ’

.. the Federal constitution, the public rights inpnav‘igablz igégi:pézg tg)
- any extent, be modified or absolutely destroyed by statute. By force

- of the constitutiom -of. this state, private property - cannot be taken,

- even for public use, without just compensation. But the dominion.
of the legislaturesover the jura publica appears to.be unlimited. - By
this power they can be regulated, abridged, or vacated. We' havg-
seen, that, by the common law, the king was the proprietor of the
soil under the navigable water, and this being regarded as a private

emolument. of the crown, was susceptible of transfer to a subject.

But such transfer did not divest or diminish; at. least afi
~ Charta, the public rights in the water, and cc;nsequently ttlfg gﬁiﬁgg
| of thQ crown held the property in subjection to the common privilege.
of fishery and navigation. The consequence was, that the king could
not. deprive the subjects of the realm of these ‘general.rights. ' This
was a power that resided in parliament, and not in the monarch.

. But that such a parliamentary power existed, appsars never to have -

been questioned by any Inglish authorit i
K st ) ing thority, nor do I perceive th
. 1ts exercise was ever regarded as a legal wrong, or evlgn as an un’?ﬁ
sual hardship to the owner of the land along the shore. In the year
- 1780, this authority of parliament to put to use the land under tide

water, thus intercepting the land owner, was fully recooniz Lord -
ater , t , ( ed by Lord-
Mansfield: The case referred to is that of The %ﬂng % Smiﬂz,y Dé(‘z)tg%' i

lass 441. The city of London, under an act in the ti org:
441 7 ) , time of

I1L, had erected piles on the bed of the Thames; near Ric(g:lglr‘l%g-

within high water mark, about the distance ot twenty-nine feet from

¢ - the shore, for the purpose of making a towin t 20i '
‘ S SEOLG, 101 T | -path for horses, ad -
ing and ‘contiguous to a wharf in thcé possessi%z? and the przbzrggrlgf ’

the defendants, or of those under whom they claimed. The defend-
erected between the high and low water marks, opposi e said
‘ LT n 1 an d te to th

wharf." For this act an indictment 'Was‘found,’auf)d]iO the defen%zs;tllltg

ants cut down one of these piles, which was proved to have been .

~were convicted. The case came before the court on a motion to arrest -

~ judgment. In the argument of this case none of the distincuish:

i 1n the b ; inguished
‘counsel‘.em.plqyed for the defence questioned the right ofpar%iéndent
to appropriate thq land in question in-the manner specified, if the”
Thames, at the pm\nt in question7 was within the reach of the tide,

——
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- ‘the entire predicatidn‘ beiiig that-such was not the fact. The convic-

tion was sustained. - I think the power of parliament, in affairs of
- this character, is not to be denied. -Nor was this one of those severe

. . prerogatives ' which existed only in consequence of the theoretic .
~ omnipotence of ‘the legislative brancli of the British government. . -

Whatever the theory, we know what the practice has been, and it is

~ searcely too much to say that, since the days of the revolution, no in-
stance can be found of any Englishman being deptived of any right of”
property by act of parliament. A statute putting to use the land under -
tide water was regarded .as legitimate—not because the power of

" parliament was unlimited, but because the control over ‘the public
domain was unlimited. ~And, in fact, the dbsence of .a power to con-
trol and put to use the public interests in the navigable waters would
be an imperfection in the civil polity of ary people. I do not find
that it has ever been supposed that-such a power did not exist'in any
of the American states. . By a statute of the state of Delaware, a. citi-
zen was authorized, for the purpose of improving his lands, to close
the mouth of a navigable creek, and such statute was pronounced to-
be constitutional, and the act done under it legal, by the Supreme

- Court of-the United" States. Wilsen v. Blackbird Creek, 2. Peters

945, In Glover v. Powell, 2 Stockt. 211, a similar law was enforced,

and in the case of The Mayor of Georgetown v. The. Alexandria Canal.
Company, 12 Peters 91,it was held competent for congress, acting as-
the local legislature, to authorize the erection of the canal in ques-
tion, although the same was admittedly injurious to the interests of
the riparian owners. This same doctrine was enforced in the case
of Gould v. Hudson R. R, Co.; 12 Barbour 616; 2 Selden 522,0ona -
scale of the greatest magnitude, the.road of the defendants being
. Iocated along the Hudson, and intervening for many .miles between
_'the water and the land ‘of the bank-owners. See a collection of cases -
" to the same effect, .in Angell on Tide Waters 92-108. 1t is upon
this principle that water, in large quantities, is taken from our rivers
to feed\ our canals, and that dams are placed, to the destruction of °
" navigation, in our rivers for the uses-of manufactories. Our state .
- affords ‘many instances of a display of this power in this form.
With regard to the hardships oftentimes incident to the exercise
of such a power, the courts can have no concern. Such considerations
address themselves exclusively to the law-makers. It is the office of

" the court to declare, if the law leads to such results, that the legisla- -

ture has the authority to regulate or destroy at'its pleasure, and for

- 'the common welfare, the public rights in navigable rivers, and that

if individuals are in consequence thereof, incidentally injured, such

loss is damnum absque snjuri. If compensation be made for such

damage, it is on the part of the state a mere gratuity, for neither the

riparian proprietor nor- any -other citizen whose property has been . -

impaired can claim such redress as a matter of legal. right. Inall-
“‘such cases the appeal must be to the sense of justice of the legis-
* dature, T ' v ~ o
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The result being that the legis! i

! 1 g legislature can authorize tl i

zlﬁ;s 11]'(:;(2 l(;luf;g(;;;l; of th}? land of the plaintiff without corlr‘ljp]:gsl;t%ozf
~ n is rivi ¢ )

ofonionts? is, has such a’pn,vl]eige ‘been cpnferred on the
- The claim is, that the legislature has granted to these

the use of a part of the pliblic domain. defendants

The state is never presumed

* to have parted with any part of its property, in the absence of con-

clusive proof of an intention to do ' ]
clusi ) - 0's0. 3 st exist, ei
%;1_ express terms or in necessary ix’nplica,til(l;rjll.1 ol wot it ator
11 c;)(:: 3(; as;;s{:;qm so familiar proposition. - With' respect to this statute
now dran in question, anhdr_ by the supposed force of which the de-
fondants gvewerecte(}* their works, I fully concur in the view
Cifcuit’ Couytl rI Jl{s§1ce Depue, in the opinion read by ‘him in the
PO ;r;ated t%g;;)l;yth:re.afe no terms used in this statute which
W ) n intention to confer on the defendan :
:ﬁg Eé‘:}gli:lg; (?;iirét(ég;lgeor,d(fes f&]}lch privilege necegsarily r:sgftdfigs
g conferred. i ¢
b ége ]action owers plaintiﬁ?’. ‘his plea, therefore, presénts no bar
‘With respect to the question raised i A ‘

i : ] in the argument, t i
it;;iisc&;ezlclyr v(;gl ltﬁleerf;cts staﬁd in the plaintiff’s §eclarat’io(r)1u§gl 1s?1%tgil§
his su i,s il © y say that it seems to me that a legal cause of
thgggfzﬂgsmt{nﬁl allegation is, that in consequence of the works of
the def ants he is prevented from passing from his land to the

1%1' qis?,lc, which at present is'a public highway. ' '
. thoi‘SVI‘Ii is trt}ehtllat, as the defendants have put these obstructions
nuisanceverjl?) :;lvtltl g}l]l_tn ia{u.tth_onty of law, such-obstructions are a public
o . think it is a nuisance which, according to th -
:il(;r%sbgns ot'?i?igzcgrﬁ’ttlendﬂiit's a lé)_eculiar damage on the %lainti%' aalnfdg ?f :

, J is action is well brought. The plai i i

the state interferes and deprives hi It

e sta » prives him of the privilege, has the ri
pass directly from his property on to th LOENacticey
pase ey depr'iv'ed o\f pe y on to the shore of this navigable river.
He b : e right by the tort of the defenda
géﬁ‘ is ?f;(ia??g}? which, apparently, is individual and“peculiarnffs’ha;rrlnd:
solf. e i fl’ should be dug in a public highway, in" front of the
door of WoV:l(ii 1§g house, so as to cut off access to and from such house
B o Tnoonvs oubt that the occupier of such house ‘sustained a
e nwrf‘aﬁéeté%z fro;n thef pl;lblic nuisance than the body of the

nmunity. h acter of the present tort, as it ‘

plaintiff, is precisel i i o ) irt

plaintiff, i precisely of this nature. I think the facts stated support |

- The judgment in the Circuit Court should be affirmed.

Wh?gle%Haigcc]zrife%Rﬁ(géise&ﬁ%g')'di‘he dxlnaiﬁ -question in this case
ve are ca. ecide, and which_has been so full

argued is, whether the owner of land ing Cgablo tido
d 1 er the I s bounding on navi ide
waters has any right either in the shore, or to gave his ;gsglie:;(%g’

\

I shall not cite author-

-

R
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© its natural conne‘ctib_n with, and adjacency to those ’Wzﬁtefs“, which

¢annot be taken from him without compensation.

 The question is an important one, and its consequences of great . A
moment. On the one hand, every owner of lands on such waters who

has purchased and held “them in the belief that this adjacency to the

water added to their value and was an incident that could not. be:
taken from him, must lose fhis supposed right ‘without compensation.

And the owner of docks and wharves built by permission of the state,

and only valuable for purposes of commerce, may have their value *
destroyed by a grant to a stranger of ten feet under water adjacent

to them.

and advantages of a sale of all the fisheries the water fronts in its

bounds, which, in front of the lands on the Hudson river and bay of
New York; and especially of the docks and wharves erected there,

will be of imimense value and contribute greatly to the financial pros-

perity of the state, t0 the advantage of all the inhabitants and inflict -

injury on no one except those who have purchased rights, and built

. wharves, piers, or. docks, with indiscreet confidence in the opinions

of lawyers and judges, the declarations of legislators as to the rights
of the riparian owner, the legislation of the state seemingly conferring
certain rights, and in the apparent current of public opinion. The
tendency of recent legislation upon this subject has been to take from
“the owners of lands along the shore, for the benefit of the state trea-
sury, all such rights as are not vested in them as property, by laws
which cannot constitutionally be altered or repealed. -

" And it is the duty of this court of the last resort to determine the
extent of those rights as a strict question of law, without regard to- =

the wisdom, justice, or policy of the legislation which affects them.
This duty the courts must. perform, without stopping to consider.
whether the taking away by force of legislation, rights once given,
-where the power to take back exists, might not injure the credit of
the state. The good faith and expediency of such matters are for
the legislature alone. - -

'The rights contended for on part of the shore-owner are placed
upon three grounds: firss, the general principles of the common law ;

secondly, the principles of the common law as they have been adopted -

by the legislature, courts, officials, lawyers, and people of New Jersey,
and applied to. the navigable tide waters in the state; and, thirdly,
the statute of 1851, commonly known as the wharf act, and its sup-
plements.” : : ' ~
As to the common law, it must be assumed that by the. decisions in
this state the right of soil on the shore to ordinary high water mark
_is vested in the state. o .
- And the question here is, has the shore-owner, as incident to his
land, a right to retain its adjacency to the waters, and the profits and
- benelits to be derived: from it? The common law recognizes and
- gecures to lands in other cases siich rights and’ benefits derived from
- their natural situation relative to other lands.

T

" -

On the other hand, the state will be entitled to the profits

Such are the right to-

1

|

. N
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s‘upportl of the natural soil, and the right to have water courses flow

upon and from the land unobstructed and uncorrupted. These are

rights, if not in the adjoining land, yet to' have the control and
~ dominion of the owners of the adjoining lands so modified and lim-
.ited as not to interfere with them. An adjoining owner, although

- absolute proprietor of the soil to any. depth, cannot remove that soil,’

s0 as to deprive his neighbor of'the natural advantage of its support.
- The owner of lands through which a stream runs has no right in.the
- water while yet on the lands above him. . Yet he has a right to have

the natural flow of the stream. preserved, so that it may come to his .

land and he have the benefit of it. It is a right of property..
‘On.the same principle the advantage which the adjacency of navi-
~gable tide waters naturally flowing by his land, is to that land by its.
situation, should bé held to be a right, property of which the owner

- cannot be deprived. There is no reason for support from soil, or the -

- free flow of fresh water streams that does not equally apply to this.

'The maxim aqua currit et debet currere is-as applicable to tide water -

as to fresh water rivers of the same size, and for the same reason
should be applied to them by the courts. The principles of law as
to the right to advantages accruing from natural situation should be

uniform, except where some reason exists for difference in their appli- .

cation. None does here. , L
The right of an owner of lands upon tide waters to maintain his

' adjacency to it, and to profit by this advantage, is founded upon a -

“natural sense of justice that pervades the community, which, although
_the decisions of the courts may overcome, neither they nor the subtle
and artificial reasoning of learned juris-consults will ever eradicate.
To this, veference is made by the Chief Justice, in his opinion in this
- court in the Keyport Case, 3 C. E: Green 516, where he says « that
the public sentiment, from the earliest times.to this day, and the
~whole course of legislative action in this state, had recognized a
~_natural equity, so to speak, in- the riparian owner to preserve and
* improve the connection of his property with the navigable water.”

The hardy, enterprising pioneers who have extended and are

extending this country into the western wilderness, enter and pur-
chase government lands, and select those adjacent to navigable
‘streams, even when in oOther respects inferior, on account of the
great advantage arising from this natural situation, in full confidence
that this advantage cannot be wrested from them and sold to some.
- intervening speculator who shall come out, after their lives of sacri-
- fice and privation have given value to these once worthless banks.
~And the united moral sentiment of the public would condemn legis-'
latures and courts who should mould the law so as to deprive them .
of these fair, natural advantages of their location. So, when two
" centuries ago the bold emigrants who founded this republic, in exer-
" cising the choice of location' that was conceded -to them as an
inducement to undergo the hardships of this new life, selected, as
the most valuable, lands on the banks of the Passaic .and Hudson

' 4 o
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ri : ir adj thost ers, in preference to richer
rivers for their adjacency to ‘those waters,1n pre :

well.watered lands in the interior, it seems. eminently unjust to take
from them the natural advantages of such location, even if the object

is to fill the treasury of the state, and relieve from taxation lands in |

the interior, to-which the water power and minerals—the natural

i ish’ oriti ions i ittle on the
~ But in the English authorities or dec‘lsmns we hqd 1if e
subject of these. rights of adjacency. There, the soil under water

' ' hich creates their ‘value—are left undis_turbe‘d,’ a8 lnc;dents o
' gglagr?gligg to them which cannot be. interfered with. If the rule of 4
" the common law is more narrow, these: rights here should be-settleti
~ Dby a more liberal rule than_that applied in England to lands par-
" celed out to his followers and favorites by the Norman eongueror.

was vested in the king, in trust*for the public. Grants for public or

pri ' 1i limited power
private use were made only by parliament, who had unlimi e
{)o dispose of all private property and rights, with or without com-

’ i iame re right.. Yet in the case
sensation. - Any grant by parliament gave right. v
: gf Bell v. The Hull and Selby R. R. Co.,6 M. & W. 699, upon a grant.

by act of parliament of a right to build a railway in-a navigable

“river, on condition that compensation should be made to the owner

of any wharf that should be injured by it, it was held by the Court

of Exchequer that the owner-of a wharf not taken or touched by the. -
‘I'ail(vay, but the access to which was rendered less convenient, was

entitled to compensation on the ground that he. was injured, which ..

: : ‘ ; “affected.
" eould not be unless he had a right to the_access that was all v
‘The word used signifies deprivation- of right.  The recent case of

he Dul " Buccleuch v. The Metropolitan Board of Works,
;l‘{fe(L.ulgS 02f21«, decided in the Exchequer Chamber, as 1 understand
it, admits this right and is based upon it. The plaintiff, in 1810,

leased from the crown, for sixty-two years, crown lands, part of the

) i ing W hitehall

ounds of the old palace of Whitehall, extending from
ggre%t to the Thames, separated from the Thames at high water mark
by a high wall, beyond which was the shore; in the lease and, the
‘plan annexed to it, this wall was the limit of the lands demised. The

i : . advantages,
asual words, with all ways, passages, waters, easemen,ts‘, advan
‘and dppurte’na,_nces thereunto belonging, were added. This lease had

i ; i i 3 : teps
been renewed in 1858, for ninety-nine years. There were step
down from the garden to a door in the wall, of which the plaintiff

" had the key, from which a wharf, called a jetty, four feet wide, pro-
jected intoythe Thames to low water, which bad been used by the
" “lessee since 1818 to bring coals and other articles to the premises.

This jetty was not mentioned in the lease or renewal, or marked

upon the plan. The defendants, in constructing the Thames embank-.

j i tment which
ment, had destroyed the jetty and raised the embankment ¥
éxteﬁded into the river over and beyond the shore, to a hexght m&‘lﬁ
above the old wall, and laid out a road on this embankment.. The
‘arbitrators who assessed the damages awatrded £200 for destroying

the jetty and access over it to the water; £5,000 for tlie_‘ '_amenities,»
| consisting of the view over and beyond the river, the privacy and

i
!
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protection from noise and dust; and over £2,000 for other _matters.
Nong were claimed or allowed for cutting off access to,the river

- from other parts of the garden, from which the wall, the limit of the -

demise, rendered such access impossible. The only property or
easetment taken was the jetty and the access to the water over it.
The third plea denied that the plaintiff had any right in the jetty or
any easement over it. The judgment in. both courts was for the
plaintiff on that plea, and every judge held that he had an easement

or right of access to the water over it: some intimated that he had a

- right to the soil in the shore. Now, as the lands’ demised were the.
private domain of the crown, held for the personal benefit of the sov-

ereign, a demise of these could not, by implication, convey a.right or- -
easement in the shore held as sovereign in trust for the people. - This. -

. result could only be reached on the ground that the land, the domain
of the crown, had attached to it a right of access to the river over

- the shore, which, like other appurtenances, passed with the land,

where not cut off by a wall which the tenant had.no right to remove.
The only part of the award which the court held to beillegal was

the £5,000 allowed for the amerfities, and this did not include the

damage by cutting off the access to the river beyond the wall.

The case settles the doctrine that lands of the crown have the .
right of access to navigable waters over the shore in front, held by
" the sovereign in trust for the public; that this right passed with the

land when demised, to a subject, without being specified, and is prop- -

erty which cannot be taken without compensation when compensation
is required. ' .

Chief Justice Téney, in Martin v. Waddells’ Lessee, 16 Pet. 414,

“speaks of the disappointment to the expectation of the people who

‘had settled this, and encountered the hardships of emigration to the
‘new world, «if the land under the water at their very doors was
liable to immediate appropriation by another as private property,

- and the settler upon the fast land thereby excluded from “its enjoy- -
ment, and unable to takea shell-fish from its bottom, or fasten there
- astake or bathe in its waters, without becoming a trespasser.”

Against this doctrine of right by adjacency, the case of Gould v.
The Hudson River Railroad Co., 12 Barb. 618, affirmed by the Court

~ of Errors in New York, (2 Seld. 522,) is urged as establishing the

" which is property,

0y

contrary doctrine—that is, that the riparian owner on tide waters
has no right of access to the waters or other rights to these waters.
and which cannot be taken or granted by the
state at pleasure. This case, in the state where it is authority, estab-
lishes that doctrine. But neither the reasoning on which the result

is founded, or any established standing or reputation of the judges by
whom it was decided, in my view, are sufficient to induce this court
- to disregard the principles settled in like cases, which should be fol-

lowed in this, or the respect due to a like number of judges of our
own state, of equal learning and ability,
doctrine,

who have held the contrary
The opinion of Justice Barculo in the court below is un- ‘

. "'

{
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Sa,tisfactdry,‘ and does not consider the real point. in question—the

right to" the natural advantages of the situation which in other cases
ig held to be property. ‘ _

’ Jler compargs ilg to the case of loss of custom by change of roads
and of the course of travel; and to the case of a building injured by
excavations of the ling by the adjoining owner, without noticing the

" established right of- adjoining owners to the support of the natural

il by the adjoining soil—a right, from the natural situation of the
;?ér;)f‘;;s}?esilﬁ)ﬂar tgo that undger consideration, and which w‘ould
‘have led him to the contrary conclusion. - The opinion of the Court
of Errors was concurred in by five of the eight judges who composed -
the court; one-did not hear -the cause; one other did xio\t concur ;
and Justice Edmunds delivered a dissenting opinion. 'l_he. opinion
of the court by Justice Watson is founded mainly, if ncr)t entirely, on
the decision in Lansing v. Smith, 8 Cow. 146, and 4 Wend. 9. That
was a suit by the owner of a wharf in the Albany basin, a part of the

ri ' eam by a pier and .
Hudson river, separated from the rest of the 'stxeqm‘ ya] ,
lock for the conv%nience of the canal navigation. ' The injury sus-

tained by Lansing was not that he was cut off from the river, but

. that access to it, or the residue of it, was rendered inconvenient by

the pier and lock, an inconvenience which he suffered in common-
with all owners of wharves and water fronts on the basin. -
In the opinion of the Supreme Court, by Justice Sutherland, he

says the claim of the plaintiff as riparian proprietor was “to the .

; ral flow of the river, with which the state had no right to inter-
ff}eit; %oay1 ergctions in the bed of the river, or in any other manner];,)”
and that « the proposition appears to the court too extravagant to e
seriously maintained. It denies to the state the power of nlnaprozl:n}ql
the navigation of the river by dams or any other erections Wf 1011
‘must affect the natural flow of the st1*eam,_w1thout the qo'rxsg?t Oh'ah
the proprietors on the adjacent shore within the remote llnl}us W1 ic
may be affected by the erection.” This isa very different c alén
from that-of the right of the state to cut off the owner from acclegs ho
the river. . ‘I'he judge so understood it, for immediately at'Eerdt 131s{ 1e
says ¢ the right of the plaintiff to navigate to and- from his K oa is ‘
not deniéd ; all that is contended for on the part of the de %I'l atnts
is, that the mode in which that right is to be exercised is _sud jec 1?
‘e ‘controlled and regulated by the legislature as, in thSlI' judgment,
-the interest and convenience of the public may require. -
There are two distinct principles laid down: 1. That the ow rtxﬁl
Thas a right to navigate from his dock. 2. That the. st-_iteffha? thg
right to regulate the navigation of the river, even when 1_h%_1 : ;cts ho
_mode in which that right is to be exercised. And at Elk, ;) b
drawn by implication, thatlthe s;ca,te has not the power to take away
the right, but only to regulate its exercise. ) )
th?l‘h;g pc;wer of t{le statgxto regulate the clllsg, b}; ;Egrgu;)?r%sgf v];;gtgr ‘
, it on land or water, is conceded. here |
X?éf'; :gggg tide, is navigable, it is often a public highway, though‘ ,

s
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the title of the bed is in the adjoining owners; the right of the state
to regulate the navigation may be admitted, while it cannot cut off’
the owner or affect his title to the soil. o : :

- There is nothing in the decision of the Court of Errors, or in the
opinions, to present a different view of the case, except the remark in
the opinion of Chancellor Walworth that «the legislature might au-.
thorizg, erections in front thereof, [the plaintiff’s wharf] asin the case

- of Smith’s wharf, on the Thames,”. referring to the case of Rez v.-

o Smith, Dovg. 425, evidently founding this dictum on that case, with-
out reflecting that it was based on: the omnipotent power of parlia- -

ment. Gould’s case thus stands by itself; it is entitled to the respect
~ which belongs to the character and learning of the judges of the

majority who decided it.. o C o ‘

+ 'The decision in Bailey v. Phil., Wil., & Balt. ' R. R. Co., 4 Harr-

tngton 389, is only upon the right of the state to place over a navig:-

‘able stream a bridge without a draw, that affected all wharves above -
- it alike. . This is the right to regulate the use of the stream by the

public, the same point as adjudged in Lansing v. Smith. i
‘The right of the state over the artificial highways laid out or con-

structed by its authority, would seem to be clear on' principle; they

are not privileges belonging to land from its natural situation, but

= provided by legal regulations which contain provisions for the vaca-

' tion of these very ways. Yet there is much force in the reasoning of

Justice McLean, in delivering the opinion of the court in New -

Orleans v. The United States, 10 Pet. 720, where he declares that
the sovereign power cannot close the streets of a city or deprive the
inhabitants of their use, because such use is essential to the enjoy-
ment of urban property. And if, for the purpose of raising funds for

" the public or municipal treasury, the legislature should provide that

the streets in any of our large cities should be vacated and the land
gold, or a few feet in front of each house sold to a stranger, the
courts would find some principle upon which such an imposition could
be prevented. - : . v

The right on the principles of the” common law which I for con-
venience call the right of adjacency, consists in the right of ferriage,
of landing boats alongside a wharf, or land by the shore, and unlead- |
ing goods upon or’ taking them from it, the right of fishing from the

- shore, and drawing nets upon it, of entering upon it from the land,

for bathing or procuring water, and such other benefits as can be .
enjoyed only by the adjoining owner, peculiar to him, and- not- com--

. mon to the rest of the public..

‘These rights founded upon the same principles as those before:
mentioned—settled principles of the common law-—and thus sup-
ported by natural principles of justice, have, together with the right
of wharting out peculiar to New Jersey, been recognized as rights by

sidered as settled, although there-is no case in which it was the-
matter decided. In the case of Bell V. Gough, in this court, J udges.

)

so many learned and able judges that they are entitled to be con- -

S

~
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‘ ¢ ius, i i ini ly state this to
” Ogden, and Nevius, in their opinions, expressly Sta ;
Fi;g t’:l?::e ?agw ; in that-cause,’ when in the Supreme Qourt,_Chlef Justice
Green, (1 Zab. 462,) states that in the soil of navigable rivers below

" “high water mark, there has undoubtedly existed from a very' early

iod ‘ri ipari jri hich have been recog-
od rights of the riparian propriefors, whi ¢
gif;d by the legislature, inconsistent with the idea of that equuswe
property in the state recognized by the common law.

On the trial of the case of Bell v. Coles, in which I was counsel, -

' i id i t that
e Gri on the entry of the verdict, said in open cour
21&13 ?fd(g}ggg’t:fould give tl):e plaintiff 'possessmn,f l:allt 1& nfmsé afxott;S lzg
ould ) .

. idered as entitling her to cut off the access 0 e defen ]
Sl?gs‘lﬂai:l; or to fill ,u}% the land, and signified his opinion that th?;
recovery ;might be of no value to her unless prgﬁt could szomfi?d%%
.of the premises as they were. These observations wer y

ggat :hg counsel of theya plaintiff advised her that although she owned

the lands under water, it was necessary for her to purchase the right -

i S d. Andin conse-
to fill in of the defendants, before she could procee _
rq(ilenc; of this, before the éxceptions taken karl the %ifg?%ﬁgihvzf;:
or sealed, a negotiation was begun, the result as,
?If::v aI,l stsf‘ip of land alo%g the shore was purchased of the Coles fantulyf
by Mrs. Bell. This fact is mentioned, as there i8 1no full repord g
the case to show that this declaration of J udge GI‘G.BeI: was regarded,
.and had effect at the time. His opinion, as far as it s of value7 was
~of rights of adjacency. v ,
. '%t?g 1o;())iniogﬁ of’ Judée Meciiean, in Bowman’s Lessee V. Wathaz, 3
MeLean, 376, is clearly and decidedly in favor of such mgh;sM Cn
‘in the opinion delivered in this court in Barnet?v. Johnson, i ¢ ag-
ter 489, Justice Vredenburgh, in speaking of similar rights, ¢ au:l'el
"in that’case by adjacency to a canal, saya «that a ?Ighttgignesssggi;?s,
iversal in its exercise in all time and among all nations, ,
i?)i? Zévwlas said in Gough v. Bell, by a common law loca}l} to- New
_Jersey, but by a law common to the whole civilized World.h e of
But whatever might be the common law of England, the alw ¢
© this state, as recognized for more than a ﬂ(i:eptiur{ by sgc&eisssgg tige;t
. by the courts, judges, and state officials, has esia these
i‘?«gﬁgsof Zdjacency, iucluding that of reclaiming lands under water,
(=1
a right of the shore-owner. ) .
* ’%lféglegisla,ture have recognized this right in a numberfofhgpiqlaé
acts for shutting out the tides. I hazg foiﬁgi tforﬁ%r 3‘[(1323 s(zatte i:gi;?a-
of the colonial legislature, and more than thirty t :
glfve before the n%w constitution. ~ All of these provide ffotrt‘1 S%lut:};t;%
" .out the tides, and of course include the shore as part of t% af(ll Lo
be reclaimed. A number of them expressly provide for },(1-3' 1athe
between ordinary high and low water, and the creeks, on which

marshes provided for in most of them lay, are navigable waters; -

y ' ' ] Delaware, and Dela-
1 of these tracts are on the shores of the ware,
sgfé ?aa(y)f. The declared object is'to improve and reclaim meadows

g— ‘_—‘-"
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and marsh landg overflowed by the tidé, and this marsh includes the-

shore. ,
All these acts, including that of February 10th, 1711, to stop the
tides in the creek arcund Burlington islands, said to be the first pri-

vate act of the colonial legislature, mention the persons benefited as:

the owners of these marshes. :

The first general act to improve tide swamps -and marshes, passed
November 29th, 1788, in its first line mentions the owners of marsh
or swamp exposed to the overflow of the tide and capable of being
laid dry. The proviso to the first section declares that no navigable-
water should be stopped, the use of which, by the public, would be

of half the value of the improvement. The ‘banks authorized are -

such as are necessary to secure the marsh from the overflow of the
- _tide. The fifth section provides for the survey and valuation of the
lots belonging to each owner, usually overflowed by the tide, for the
purpose of assessing the expenses. The whole act unmistakably
shows the object to be to provide for lands on navigable streams and
elsewhere, usually overflowed by the tide; these lands constitute the
shore, and this shore is treated and considered as owned by individ-
uals, and they are made liable to the expenses of the enterprise. The
various supplements to this act, which is itself in force, extending
down to 1855, are to the same effect. The legislature have thus for
one hundred and forty years acknowledged a right in the shore by
. owners of adjoining lands. Perhaps the recognition was founded on
the idea that they owned the fee to low water mark, now held to be:
a mistake, but the right is admitted. _

The series of acts regulating fisheries on the Delaware, commenc-
ing with that of December 24th, 1784, (Pamph. Laws 179,) to the act
of 1808, with its supplements, still in force, all acknowledge property
in these fisheries by protecting the interests or claims of those who
are styled owners of the fisheries. They protect these owners in the
almost exclusive enjoyment of these rights in front of their lands,
between lines drawn at right angles to the shore. g

Fisheries were devised by wills and conveyed by deeds, and the
courts sustained actions of ejectment for them. Yet there had been
no actual grant of them by the state. .

_The dicta in Gough v. Bell go far enough_ in disregarding such
repeated, continued, and consistent legislation. But the decision of
that cause is not adverse to theserights: it is founded on them. And
the opinions of the judges, regarded as establishing the right of the-

state to the fee, are not inconsistent with them, but expressly acknow-

ledge them. They recognize the right to reclaim, which, if absolute,
is almost equivalent to the ownership acknowledged by this legisla-
tion. We are now asked to go far beyond this, and hold that this
legislation is to be disregarded by the courts in establishing the
law in the state—a position which seems to me to have no parallel
in the history of jurisprudence. Continued legislative recognition of’
no doubtful character for a century and a half, is to be set aside upon:

3
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the divivided opinion of courts of other states, whose judges are not

familiar with our law, even were they the most learned in their own.

The people of the state had claimed and exercised the right of
building wharves in front of their lands from the earliest times, and
until the suit in the Circuit Court of the United States brought by

Waddell's Lessee v. Martin, for the purpose of testing the rights of -

the proprietors of Hast Jersey-to the lands under water, I find no
law or private act to authorize the building of wharves. Chief Jus-
tice Kirkpatrick had declared in 1821, in his opinion at circuit in
Arnold v. Munday, 1 Halst. 10, that « the intermediate space between
the high water and low water mark may be exclusively appropri-
ated by the owners of the adjacent land by building thereon docks,
wharves, store-houses, ' salt-pans, or other structures which exclude
the re-flow of the water.” Upon this, no doubt, the practice was
continued with confidence, notwithstanding the title to lands under

‘water was, by the decision at bar, settled to be in the state. °

In 1834 the East Jersey proprietors made a lease to Waddell for
the purpose of establishing their right to the said soil under tide
waters; and then the conflicting claims of the state and the proprietors
drew the attention of the public; and the purchasers of the claim in
Harismus Cove of Nathaniel Budd, who derived title from the proprie-
tors, one of these purchasers being Willis Hall, the former attorney-
general of New York, demanded of Budd that he should procure the
title of the state. This he obtained by the passage of the act of 1836,
granting it to him. The case of Waddell's Lessee v. Martin was
tried in the United States Circuit Court in October, 1837, and under
the charge of Judge Baldwin, a verdict was rendered for the plain-
tiff. The state taking from Martin the burthen of this litigation,
caused this suit to be removed to the Supreme Court, on exceptions
to the charge, and the result was the decision of that court iq June,
1842, by which the judgment below was reversed, and the right of
the state to the lands under the tide waters established, as it bas
been before in the state, courts, in the case of Arnold v. Munday.
But the decisions and opinions in both these cases only established
that right as to lands below low water mark, and decided nothing as
to the shore. From this time, frequent applications were made to
the legislature by riparian owners, for leave to build wharves and
reclaim and appropriate the shore and lands under water in front of

. their shore line.

Mrs. Bell, who, by purchase at a foreclosure sale, had acquired the

| right of her father, Nathaniel Budd, to the tract which he held, both

under the proprietors and the state, laid claim to and entered upon
a part of that tract, originally part of the shore, but which the Coles
family, the riparian proprietors, had filled in before the act of 1836;
by which the state granted it to Budd. The suit brought by Gough,

the tenant of the Coles family, brought in question the right of the .
riparian proprietors in the shore as against the state. ~The first

decision of that case in the Supreme Court in July, 1847, (1 Zab
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156,) set aside the verdict for the defendant, on the ground that the
title of the state was to bigh water mark, and had passed by the act
of 1836. After a second trial, the case was argued before the
Supreme Court on a special ver dxct and the decision given in July,
1850, was for the plaintiff, on the ground . that, in tlns state, by a
prmmple established by continued custom approved by the 190131:1-
ture and the courts, the riparian owner had a right to fill in and
“reclaim the shore in front of his lands, and to appr opmate the land so
reclaimed. And the court of Errors, to which the cause was removed

in June, 1852, affirmed this decision on substantially -the same
In all these decisions'it was held by the courts that, by -

grounds.
the common law, the state owned the fee of the shore, and that the
right to reclaim and appropriate was based upon a change in the

common law, made like many changes which have been made, to-

adapt it to the condition and ¢ircumstances of the people.

This change of the common law was shown by the common and
universal impression among the people and of the bar and of the
courts, and more especially by the frequent and repeated admission
by the legislature in their acts for more than a century. A single
admission or mistaken recital made by the legislature of an erroneous
principle as law, will not make it such, but a continued series of
admissions for a'century by successive legislatures, with no declara-
tion to the contrary, may well be held to work a change of the law
as effectually as a statute passed by the same body. Ithasthe power

. to change the law, and the will of the sovereign power thus plainly
_manifested, is law

But the judges in expressing their opinions in this case, although
unanimous, or nearly so, in the decision of the case, were divided in
limiting the extent of the right of the riparian owner. All admit a
right of the owner in the shore to some extent; some state'it as a
*wht vested in the owner as property; others speak of it as existing
duri ing the acqmescence of the state. The Chief Justice, and J ustices
Elmer, Carpenter, Nevius, Potts, and Ogden, all hold that by a local
common law established in New J ersey, the riparian owner had
acquired rights different from those he held at the common law.
This was the view of every Justice of the Supreme Court, except
Justice Randolph. :

The counsel for the state, in the argument in the Supxeme Coult

of the United States, in Martm v. Waddell’s Lessee, stated that it

was an established custom in the state for the riparian owner to
wharf out. And the boundary commissioners of 1807, consisting of
Aaron Ogden, Alexander C. McWhorter, William 8. Pennmo«ton
James Parker, and Lewis Condict, some of them eminent Iawyers all
thoroughly versed in the history and customs of the state, in their
correspondence with the commissioners of New York, quote with
approbation, the position of Judge Swift on this point. They state
‘that it accords with the usage and common understanding of the
people of the United States. Swift, in this quotation, holds ¢ that

o
.

|
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thé owner has the exclusive right of wharfing and erectmo piers in
front of his lands on nawgable waters, and “that no maf has a right
to do any act in front of another’s land which can affect the soil, as

. wharfing or erecting piers, for in this there is an exclusive property.”

And although this would seem to include the right of the soil which,
since. Bell v. Gough, has been. held to be in the state, yet it shows
the view of these commissioners as to the usage and common under-
standing in New Jersey. In Massachusetts, Maine, and Connecticut,
the rule is established that the riparian owner may reclaim the shore
in front of him; in Massachusetts this is said to be founded on the
ordinance of 1641 ; but since that ordinance ceased to be in force,
which was more than two centuries ago, the same rule has been
adhered to by the courts as the law of that state, because in accord-
ance with the spirit of that ordinance and the opinions and circgm-
stances of the people.

For these reasons it is clear to me that this right of wharhnw out
and reclaiming did not depend upon the mere acquiescence or silence
of the state. Some of the judges named above have, in their care-
fully-guarded opinions, coupled it with that acquiescence, without °
statmg that the right depended upon it. All speak of it as a right,
and a right or property is inconsistent with the idea of acts done by
permission, whether by acquiescence or otherwise. And the courts
of this state should not now, by adding such an inconsistency to the
discordant opinions of its Jtldges on this ‘matter of riparian rights,
give force to the sarcasms of Justice Greer. The opinion of Judge
Elmer, in The State v. Jersey City, 1 Dutcher 525, while it sustains
the assessment, on the ground that the assessors had the right to assess
the value of a strip of land along the shore five feet wide, itself worth-
less, by adding to it- the value of the 7 ight to reclaim, says that the right
may be taken away by the state at any time before it is exercised.
There is no reason to believe that the other members of the court
who concurred in the judgment sustaining the assessment assented to
this view. It is like holding that a guest “invited to stay at the house
of a friend until informed that it was no longer convenient, had a
right in the house that was ‘property, and liable to taxation, if the
assessor came around in the interval.

For these reasons [ am of opinion that, independent of the rights

- by adjacency recognized in the principles of the common law and the

Jus gentium, and independent of the wharf act, the riparian owner in
New Jersey has, by the principles established by the acknowledg-

ment of successive legislatures, of her jurists and courts, and the -

general and settled opinion of the citizens, the right to wharf out in
front of his lands without the permission of the lemﬂature provided
he does not interfere with the rights of others or the pubhc right of
navigation in the river, and that this right is property.

This right is also claimed to be annexed to the land as an incident,
by the wharf act of 1851. The question on that act is, whether it an-

-nexed the right as an incident to the estate or whether it was enacted
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as a general law to regulate the filling in until altered or repealed
by the legislature. .

‘It is a clear principle that where the common law has annexed to
property, as an incident, a privilege or right which constitutes part

of its value, that incident cannot be taken away by a change or repeal

of the law. For example, the common. law vests in the grantee of
one hundred acres of the surface of the soil, the right to all below it
including fountains of water and -oil, minerals and metals, except
gold and silver, also the exclusive right to occupy the space above it
usque ad celum. No general or special act could give to a stranger
“the oil wells, the coal beds, or iron or lead ores below the surface,
or tothe' owner of two lots in a city separated hy the lot of such
stranger the right to erect a building twenty feet above the surface
of the part of the intervening lot not built upon, even if the building
is supported upon the lands on each side, and at no point rests upon
or touches this Iot. Yet the right, to the space above and all below
rests upon the lex loci rei site, which, before the rights were vested,

could have provided that the minerals and oil springs in all lands

- granted should remain subject to the disposition of the government.
But not only by the common law, but by the principles of universal
law common to all civilized nations, known as the jus gentium, these
rights above and below pass to the grantee, unless accepted by gen-
eral law of special provision; they are part of the property; and as
sacred as any other part of it. The right to the flow of fresh water
streams is property, whether claimed for water power or for purposes
of irrigation, or domestic or agricultural use. These cannot be taken

- away and given to an individual or appropriated and sold by the

state for replenishing the treasury, or even by a general law declar- -

ing that the mines and minerals below the surface or the vacant
space above it, should not belong to the owner of the surface until
“he purchased them of the state. :

There can be no difference in this respect whether these incidents

are annexed to the subject matter by the provision of the common
law or by statute. Both are equally law, and only of force while
law. The common law isin force by statutory enactment, at any
time repealable. ; .

If, with the other principles of the common law brought into this
state, the rule in England that the gold and silver mines (which, as
royalties, were the king’s) did not belong to the owner of the soil,
and the legislature, to free the people from these last vestiges of
feudal or kingly oppression, had declared that these mines should
belong to the owner, they would vest in him as part of his freehold,
and could not be taken from him any more than his coal beds, oi than
the rights of wardship and primer seizin and other feudal rights could

“ be revived and claimed as in the state, by repeal of the law abolish-
ing them. In England these things could be accomplished by the
omnipotence of parliament, but not in a free government, where the
right of sovereign to take from the subject is limited and restrained.
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The rights to minerals, to use water power, and to occupy the space
above lands by buildings upon them, might be 11 80me measure modi-
fied by laws passed for the professed purpose of regulating their use,
and requiring payment to the state for licenses for such purposes;
but if such payments were exacted as showed they were not for the
purpose of enforcing proper police regulations, but for forfeiting the
property to the state ~u‘nder this pretence, it would never be per-

itted.
mlfrie only question, then, is, did the }Vhﬂrf act of.1851 annex to
lands along the shore the right to reclaim the‘shor‘e 1in front of them,
and vest this right in the owners as property ? - This act was passed
at the next session of the legislature, after the second decision of the
Supreme Court, in Gough v. Bell, which was in July, 1850, an_d
before the final determination of that case in the Court of Errors,. in
July, 1852. The general opinion of the people anqlo'f the profession
throughout the state had been disturbed_by_ t_ha.t'demsu_)n, qu;ﬁed as
it was, to preserve the rights of the plaintiff. I‘l_le fz_nr inference to
be drawn from the history of the claims of the riparian owner, and
of the legislation and controversies relating to them, and from the
language and provisions of the act itself, is, that it was passed to
settle these controversies for the future, and to insure to the owner
those rights in the shore which it had been supposed were vested in

him, securing to the public the use of- the shore until actually.

reclaimed, and to vest in a local board, at that time 01}e_0f the most
competent and pure in the state, the power of determining in each

" case whether any wharfing beyond the shore would injure navigation.

The public records show that the leading counsel of Gough was a
member of the senate, and that the act was mtroduced_ in th.at body
and carried through by myself. But I hold that the intention and
object of a legislator, or the draftsman of a law, gathered from other
sources than the law itself or legislation on the same subject, ought
not to be considered in the construction of an act. The law must be
construed in the sense which it conveys to those whose rights and
duties are to be controlled and governed by it; they are to regard
the language in- which it is promulgated to them. The secret or
individual intention of the legislator, which, fro.m want of: candor or
of skill in expressing it, is not promulgated, is no binding part é)f
the law. This must be the rule in every government that regards
the rights of the subject, especially in a free or representative gov%
ernment; in an absolute or despotic monarchy, the real intention 3:
the sovereign will be looked for by his sycophants a8 of more import-

" ance than the rights of his subjects,

. N R
It cannot be reasonably supposed that in the sxtuatlon}g)l ;che% }511?(3
settled opinion of the courts as to riparian rights, the o U(;((:3 b czvah
legislation was,in this stage of the controversy, to pais a.r(; ri:r prhich
should seem to settle these rights, and yet by hxt?? 2 Jghts, fo
leave it open, not only in the courts, but to future changes oy

: or rights il the next session of
lation—in other words, to confer rights only unt
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. the legislature. 1t was not intended to settle the controversy in the
-suit then pending; no legislation could divest the right then vested
in the Coles family, or affect the grant of lands under water made to-
Budd, or the right conferred upon the Associates of the Jersey Com-
pany to reclaim in front of Poules Hook, even without the proviso
introduced, to except those grants. ,

The words used in the act are such as are usual and proper to
declare the law on the subject matter, and adapted to confirm or
alter it, whichever was intended. If the law was settled that the
shore-owner had the right to reclaim absolutely, the words were

- proper to confirm that; if settled that he had such right until inter-

fered with by the state, the words were proper to confirm that right,
and to alter the law by abolishing the restriction, which was done by
declaring absolutely, without annexing such restriction, that it was
lawful for him to do it. The intention to make this right on the:

shore absolute is rendered more clear by the requirement of license

for filling in lands below low water mark.

When a right is conferred by general law, it is not usual or proper
to use words of grant such as are used in deeds. But words are used
such as are proper to create, confirm, or change the rule-of law,'and
such are used here. They are the same words that are used in many
acts where the object, or ‘rather the effect, to be produced was to-
confer a right of property. In the two great monopolies that have
attracted most attention in this state—the bridges over the Passaic:
and Hackensack and the Joint Railroad and Canal Companies—the
right was created by the words « it shall not be lawful,” the correla-
tive of the words here. And as to the bridge company, these words
have been held both in this court and the Supreme Court of the
United States, to vest rights as property not to be taken away by
repeal. And although that court, in Rundle v. The Delaware and
Reritan Canal Company, 14 How. 80, founded its judgment upon the

case of The Monongahela Navigation Company v. Coons, 6 W. & S.

101, and The Susquehanna Canal Company v. Wright, 9 W. & 8. 9,
which hold that a license granted by the state may at any_time be
revoked and repealed, yet they remark « that the princples asserted
in these cases are peculiar, but, as they affect rights to real property

in the state of Pennsylvania, they must be treated as binding prece-

dents in this court.” From which it must be inferred that such prin-
ciples would not have been recognized unless forced upon that court
by the highest courts of Pennsylvania.

In twelve private acts passed in the four years between 1845 and
1850, the right to wharf out is granted to individuals by the same
words, and in three acts by the words “are authorized and empow-
ered.” In seven private wharf acts passed by the legislature of’
1851, concurrently with the wharf act, the words used are, « it shall
be lawful.” Yet no one can doubt but that these acts were intended

to vest, and did vest a right, and, if they did, it cannot be taken:

away by repeal.

\ N
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The right to reclaim the shore is granted by the first section, con-
sisting of four lines; no other part of the act, save the exception in
the eighth section, relates to the shore. It is a single declaration
that it is lawful for the shore-owner to reclaim the shore, and when
reclaimed, to appropriate it to hlS exclusive use ; it went at once
into effect, without condition or limitation.

The second section gives the right to reclaim bélow low water.

| It does this by exactly the same ‘words—¢ it shall be lawful.” To

these words in this section a construction is given by the provision
in the eighth section that nothing in the act contained should pre-
went the state from appropriating to public use lands lying under

-water, in“the same manner as if that act had not been passed. This

proviso has no signification if the second section -did not, without it,
vest a right beyond legislation. It demonstrates that the legislature
understood and intended that the words « it shall be lawful,”” as used
in the first and second sections, should vest a right beyond recall,

without this provision for the case in which these lands under water .

should be needed for public use; they did not intend a grant or gif"t.
by which the state should be compelled to pay for these lands, if
taken before money had been expended for improvements thereon.
And although this provision does not apply to the shore, asit regards
.only « lands under water,” carefully distinguished from the shore, in
the first part of this section, yet it demonstrates what was understood
and intended by the words it shall be lawful.” The act was so
understood by landholders and the public. In every locality, where
the shore was of value, strips of land adjoining the shore were sold
at prices founded upon the value of the right conferred, and which
never would have been paid for a revocable permission.- "

1f the lands taken by the defendants had been below low water
instead of on the shore, the provision in'the eighth section would
have taken them out of any right granted by the wharf act. It is
well settled that whatever right the state may have in taking lands
for public uses, it may delegate to any person or corporation author-
ized to construct works intended for public use.

The conclusions to which I have arrived are these:

1. That the owner of lands upon tide-waters has a right to the -

natural advantages conferred on his land by its adjacency to the
water, which, like the right to have fresh water streams flow .unob-
structed and unpolluted upon and from his land, and like the right to
support for the natural soil by the adjacent soil, is an incident to the
land, and is property. . N

2. That by the law of New Jersey, being the common law as
adopted here, altered to suit the circumstances and necessities of the
people and the genius of our government, the right to wharf out from

the lands situate on tide waters over the shore in front, has become

an incident to such lands and a right of property.

3. That by the wharf act of 1851, the right to fill in and appro- ‘
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priate the shore is conferred upon the shore-owner as an incident to
his property. oo ‘

" Lastly. That all these rights, being ‘incidents to an estate which
add to its value, are property, and eannot be taken away by general
or special legislation, except by the power of eminent demain for

public use and upon compensation. - ‘






