
STATE OF NEW JERSE~~ 
DEPAHTMENT OF ALCOHOLIC BEVEEAGE CONTROL 
744 Broad Street, Newark, N. J. 

BULLETIN 410 JUNE 17;; 1940. 

.. 1. DISCIPLINAHY PHOCEEDINGS. - FRONT - UNDISCLOSED P 1\R'l'NEHSHIP WITH 
PERSON INELIGIBLE BECAUSE OF NON-RESIDENCE - LICENSE REVOKED. 

In the Matter of Disciplinary 
Proceedings agal:nst 

LESTER BOYES, 
T/a IDLE HOUR TAVERN, 
986 South Orange Avenue:1 
Newark, New Jersey) 

) 

) 

) 

) 

Holder of Plenary Retail Consump- ) 
tion License No. C-1001, issued by 
the Municipal Board of Alcoholic ) 
Beverage Control of the City· of 
Newark. ) 

' 

CONCLUSIONS 
AND OHDER 

Arthur Warner, Esq., Attorney for Defendant-Licensee. 
Stanton J. Macintosh, Esq., Attorney for State Department of 

Alcoholic Beverage Control. 

The defendant pleaded not guilty to the charges (1) that 
he violated the Alcoholic Beverage IJaw (R. S. 33:1-25) by falsely 
stating in his application for his . plenary retail consumpt.ion li­
cense that no one other than himself was in any way interested in 
his tavern when in fact Walter H. Dearing had such an interest 1 .. and 
(2) that ho further violated the Alcoholic Beverage Law (R. S. 33: l-~3:33 
52) by per:mitting Dearing to exercise the rights and pr1vileges of 
the license. 

The defendant obtained his license (by way of transfer 
from a previous holder) in November 1939. However, since February 
1940 the tavern has ceased active operation. 

Walter H. Dearing J a non-resident of the Stat(-.; and hi:::nce 
disqualified (under R. S. 33:1-25) from holding any liquor license 
in New J·ersey ~ testified that the ch::fondant ts license was obtained 51 

and the tavern conducted thun:::undrJr, with hirns(~l.f, Dearing.? as an 
undisclosed partner in the business. Statern(:;nts which the defend­
ant made to investigators of. this Department likewise plainly admlt 
such partnership. The def\.::ndant nei th8r refutes nor seeks to ex­
plain these statements. 

Hence:; despite the defendant's pll.!a of innocence~ I find 
him guilty as charged. 

As to penalty: If the def(:ndant had frankly admitted the 
charges against hi.m and, while not seeking to dodge penalty therc;­
for, had mo.nfully and sincurely requested opportunity to seek to 
buy out his disqualified partner J I might }Xffhaps, instead of re­
voking ihis license, s usp(:nd it for a suitable period and until the 
disqualified partner v1as defini t(::ly out of the business. Howevc:;r J 

he is entitled to no such equitable consideration where, as here, 
despitE: unassailed evidence that admits of no· doubt whatsoever as 
to the truth of the charges against him, he brazenly denies such 
charges. In such instance revocation i.s the only proper penalty. 
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Accordingly;; it is;; on this 12th day of June;; 1940;; 

ORDERED, that Plenary Retail Consumption License No.C-1001, 
heretofore issued to Lester Boyes;; T/a Idle Hour Tavern, by the 
Mlli"1icipal Boa.rd of Alcoholic Beverage Control of the City of Newark, 
be and the same is herc;by revoked;; effective immediately. 

E.W •. GARRETT;; 
Acttng Commissioner. 

2. DISCIPLINARY PROCEEDINGS - BARTEND.ER AS FRONT F OH ITALIAN NATIONAL 
NOW A CITIZEN - LICENSE SUSPENDED BALANCE OF TEPJ'VIo 

In the Matter of Disciplinary 
Proceedings against 

EDWARD A. McCLEARY 2 

.170 Union .Avenue, 
East Rutherford.:> N. J., 

) 

) 

) 

) 
Holder of Plenary Retail Consmnp­
tion License C-12, issued by the ) 
Borough Council of the·Borough of 
East Rutherford. ) 

Dominick Marconi, Esq., Attorney for Licensee. 

CONC1USIONS 
AND ORDER 

Richard E. Silberman, Esq., Attorney for Department of 
Alcoholic. Beverage Control. 

. Licensee pleaded 11211 vul t 2 with an explana tion 5 to charges 
alleging that (1) he falsely stated in his application that no 
other person was interested in the license or businessJ whereas 
Frank Ocello was so interested; (2) he knowingly aided and abetted 
a non-licensee to exercise the rights and privileges of a license; 

· (3) he em.ployed Mrs. Frank Ocello 5 who is in13ligible because of · 
non-citizenship. 

Prior to July 1, 1939 the license for these premises had 
been in the name of Frank Ocello. McCleary .9 his bartender :i agreed 
to take out this 15.cense as 11 an accommoda.tio:nn for Ocol1o, who 
could not obtain a license because he vvas them an Italian national. 
Ocello became a citizen of the United Stat 12s on I/lay 17 J 1940. 
McCleary is appar<Jntly fully qualified rmd the bills for the li­
censed premises are in his name. It is not d1.sputed,however, that 
Ocello has an interest Jn the lic•,:::nse and the business conducted 
thereunder and that h:.:; was disqualified from holding a license . 
from ~Tuly 1:; 1939 to IVIay 17 1 1940 :i at ·which time his disqualifi­
cation >Has removed. o 

Th·2 license will be suspended for the. balance of its 
term,.'! effective June 17, 1940, at 2:00 A.M. (Daylight Saving Time). 

E. w .. · GARRETTJ 
Acting Commissioner. 

Dated~ June 11, 1940. 
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3. APPELLATE DECISIONS - BRADFORD v. PAULSBORO. 

RICHARD H. BRADFORD, 
trading as ELMIRA CJ.JUE, 

Appellant, 

-vs-

BOROUGH COUNCIL OF THE 

) 

) 

) 

) 

BOROL,JG H OF' PAULSBORO, ) 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

William A. Gravino, Esq., Attorney fo.r Appellant. 
Charles. Camp Cotton, Esq., Attorney for Respondent. 

PAGE 3. 

Appellant appeals from denial of his application for a 
_ plenary retail consumption license for premises ·12 Nl:antua Avenue 
in Paulsboro. 

In Bradford v. Paulsboro, Bulletin 392, It.em 11, the 
Commissioner affirmed the action of respondent in denying a pre­
vious application for a renewal of said _license for the present 
fiscal year. ·Affirmance in said case was-based solely upon a 
finding that appellant bad filed a false application. In accord­
ance with Conclusions thereinjl appellant ceased doing.business on 
March 15, 1940. On April 2)1 1940, he filed the application which 
is being considered herein and respondent denied said application 
for the stated reason that 11 the ordinance governing such licenses 
limits the number". Hence this appeal. 

~ichard H. Bradford obtained his first plenary retail 
consumption license in tb,e Borough for the fiscal year beginning 
July 1, 1936. That license appears to have been issued in vio­
lation of the terms of an ordinance adopted December 17, 1935, 
which limited the number of licenses in the Borough. ·Neverthe­
less, the Bradford license was ren~wed for the fiscal year begin­
ning July 1, 1937. On June 21, 1938, respondent amended its 
ordinance of December 17, 1935. The pertinent parts of the amen­
ded ordinance read as follows: 

"SECTION 1. That the rnnr1ber of Plenary Retail 
Consumption Licenses for the sale of Alcoholic 
Beverages in the Borough of Paulsboro be here- , 
after limited to thirteen in number,- in accord­
ance with the following arrangement or schedule, 
to wit: 

tt(a) That Plenary Retail Consumption Licenses now 
issued and in effect may be renewed from time to 
time in the discretion of the GovE":H'n.ing Body, but 
that·no new licenses shall hereafter be granted 
whereby the total would be increased to a number 
of said licenses greater than thirteen in all. 

11 (b) In any case wherein Plcmary Retail Consump­
tion Licenses now in effect shall be annulled;· for­
fei ted:i made void, or shall expire and for any 
reason be not r1::;newed, then, and in either case, a 
license shall not be granted to the party formerly 
holding said license if by granting same the number 
of licenses in effect would be increased to a num­
ber grco.ter tban thirteen in all. 11 
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Appellant held a plenary retail consumption libense 
·when the ordinance was amended on June 21, 1938 and his license 
was thereafter renewed for the fiscal year beginning July 1, 1938. 
He atternpted.:i in June 1939, to renew for the fiscal year beginning 
July 1, 1939. 

'l'he important question to be decided is whether the pres­
ent application is an application for renewal of an old license 
or an application for a new license. If the latter, it is barred 
by the amended ordinance because there are eighteen other consu.11p­
tion licensees in the Borough. 

It seems clear that the application filed by Bradford ~n 
J1me 1939, which w2.s the subject of the prev:Lous appeal, was. an 
application for a rEmmval of his license. Respm1dent contends, 
however, that since it denied saic'l. application and its action was 
affirmed on appeal,, the present application cannot be considered 
as an applic,?.tion for renewal. The fact is that during the pen-
dency of the prior appeal Bradford operated his place of business 
under an order extending his old license. Under said order he 
continued to operate until March 15.::- 1940. He filt-Jd his present 
application eighteen days thereafter. At no time did he,, in any 
way, indicate trill.t he j .. ntended. to a.bandon the bus:i.ness. Appel­
lant's conduct here].n was, at all times J consistent with his 
intent to renew. In Jis.._ Deighan 2 Bulletin 141_, Item 2, it was 
held that the mere fact that there was a gap between the expira-· 
tion of the old license and the i:::o~mance of a new license would 
not necessarily preclude consideration of the latter license as 
a renevval. In general, the intent to continue thu establishment 
to which the old license was ref t:;rable would be the governing 
factor. I find that the present application is an application for 
rerwwal of appellant's license. Cf. Conwa;z v. Haddon,· Bulletin 
251, Item 3. P.L.1939, Chapter 281, does not apply for the rea­
sons sot forth in Re Backer 2 Bulletin 356, Item 1. 

The amended ord1.nance does not, by its terms, bar renew­
als of licenses vvhJ..ch were in existence on June 21, 1938. Hence 
it did not necessarily bar the granting of a license on appel­
lant's application filed in June 1939 and 2 for the reasons stated 
above.? it did not necessarily bar granting of a lic(·:mse on the 
application which is being considered herein. 

Resnondent also contends that because of the previous de­
cision;i the~ matter is now 11res adjudicatan. That, ho~vever, is 
not so since each application must be c.:onsidered on its own 
merits. 

In order to determine the general fitness of appellant to 
hold a license, I hav12 rev.iewed all the evidence given in the prior 
appeal between these parties. The crime of maintaining a disorderly 
house,, to which Bradford plcjaded guilt;yr in 1933, involved gambling 
in a place where he was an mnployee. For the reasons stated in 
C.asc~ No. 315...2. Bulletin 396, Item <l:, the crime did not involve moral 
turpitude) and hence appellant is not mandatorily disqualified from 
holding 2. license. H0 has been pmlished for the false affidavit in 
J:lis previous application by being deprived of a license for a 
puriod of about three months. In his present application he ad­
mitted his conviction. There is scarcely any other evidence in the 
previous appeal from which it might be concluded that appellant is 
personally .unfit. True)' there was sonic evidence that in 1935 when 
he conducted a package goods store ht~. permitted an employee to sell 
some alcoholic beverages on Sunday in violation of a local regula­
tion2 but this evidence i.s considf:;rably weal\:ened by the fact that 
since that. tiriw the Borough has issueci_ nrunerous licenses to him. 
The only other evidence of wrongcloing is the testimony of two wit­
nesses that in May 192>8 appellant permitted a crap game in the 
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kitchen of his premises and served drinks to the players at 3:30 
A.M. during prohibited hours. Appellant denies this testimony 
and produced evidence that his premi[..;es were always closed 
during the hours when sales were prohibited. In any event, it 
appears that no charges of any kind were ever preferred against 
appellant. Even. if the evidence as to the alleged occurrence 
in May 1938 be accepted as true, it would scarcely be a sufficient 
reason in and of itself to support respondent's action. 

I 
I 
Respondent finally contends that the present application 

also co;;..l.tained a false statement in setting forth that applicant 
had never had any· interest in an applj_cation which was denied. 
Appellant testified that he had discussed the problem as to how 
this question should be answered vvith both his - ovm attorney and 
the Borough Attorney, and that at the hearing below he had also 
requested the ]3orough Council to grant him the privilege of 
changing the answer if the Borough Council decided that the answer 
was incorrect,·but that such privilege had been refused. Every­
body concerned knew that appellant's application which he made in 
Ju.vie 1939 had been denied; nobody was deceived; appellant had no 
reason or intent to deceive. 

While respondent unquestionably had discretionary power 
to dony renewal, such discretion must be exercised in a reasonable 
manner and, under· the circUt11stances of this case, the denial ap­
pears to have been uh.reasonable. 

The action of respondent is, therefore, reversed. Re­
spondent is directe.d to issue rt license to appellant as applied 
for. 

Dated: June 12, 1940. 

E. W. GARRETT, 
Acting Commissioner. 

4. DISCIPLINARY PROCEEDINGS - FRONT - REAL PARTY IN INTEREST QUALI­
FIED EXpEPT FOH LOCAL REGULATION - LICENSE TRANSFERRED TO 
QUALIFIED CORPORATION - 10 DAYS' SUSPENSION ON GUILTY PLEA. 

In the Matter of Disciplinary 
Proceedings against 

IDA WHITMAN, . 
108 N. King St., 
Gloucester City, N. J., 

Holder of Plenary Retail Distri­
bution License D-1 issued by the 
Common Council of the City of 
Gloucester City:; ·and transferred 
during the pendency of these 
proceedings to 

MORRIS WINE & LIQUOR STORE, INC., 

) 

) 

) 

) 

) 

) 

) 

) 108 N. King St., 
Gloucester City, N. J., 

- - - - - - - - - - - -,- - -) 

CONCLUSIONS 
AND ORDER 

Richard E. Silberman, Esq.:; Attorney for the State Department 
of Alcoholic Beverage Control. 

Herman C. Silverstein, Esq., Attorney for Defendant-Licensee. 

The defendant-licensee has pleaded guilty to charges of 
making a false statement in her license application in that she 
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denied that any individual other than herself had any interest 
in the business; aiding and abetting a non-licensee to exercise 
the rights and privileges of the license; and failing to notify 
the issuing authority of the change in facts set forth in the li­
cense application. 

It is admitted that the license was taken in Ida Whitman's 
nan1e because the undisclosed person,· who is fully qualified in all 
other respects, is ineligible as a licensee in Gloucester City by 
reason of lack of the two years' res1dence required by local regu­
la t1on. Howev(~r, the? Common Council of Gloucester City has .no ti....: 
fied this Department in writing that this local regulation is to 
be abrogated. 

It further appears that this license was transferred during 
the pend ency of· th(' Se proceedings by the Common Council of 
Gloucester City to Morris Wine & Liquor Stot·e, Inc. upon the special 
condition t:ha t the license continu12 to b<:~ subject to any penalty 
herein imposed. 

In view of this transfer and in accordance with Re King, 
Bulletin ,104, Item 5, the license will be suspended for ten days. 

Accordingly, it is, on this 11th day of June, 1940, 

ORDERED, that Plenary Retail Distribution License D'-1, 
heretofore issued to .Ida Whitman by the Common Council of the City 
of Gloucester City and transferred to liiorris Wine & Liquor Store, 

. Inc., be and. the same is hereby suspended for ten (10) days, ef-
fective Juxie 17, 1940, at 2: 00 A.Ii/I. (Daylight Saving Time). ,, 

E. W. GARRETT, 
Acting Conrrnissioner. 

5. APPELLATE DECISIONS - JACEK v. NEWAHK. 

FRANK JACEK, 

Appellant:i 

·-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OP 'THE CITY 
OF NEWARK 

' Respondent 

) 

) 

) 

) 

) 

--·----) 

ON APPEAL 
CONCLUSIONS 

Ernest P. Biro, Esq., Attorney for Appellant. 
Joseph B. Sugrue, Esq., Attorney for Respondent. 

This is an appeal from denial of transfer of a plenary re­
tail consurHption license from Mary Qualey to appellant for prem­
ises at 180 Plane Street, Newark. 

Respondent alleges that it denied the transfer because it 
found tha t 11Frank Jacc;l\: did make a practice of buying and selling 
l].quor licenses and did find that the said Frank Jacek was not a 
bona fide applicant.tt 

,, 
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The evidence shows that appellant first obtained a con­
sumption license in the City of Elizabeth and tha t.1 after he had 
operated the place for about eighteen months, he.transferred the 
license to another person. Appellant testified that he had dis­
posed of this license at a loss because of the poor physical con­
dition of the premises. 

In March 1938 (five or six months after he had sold his 
business in Elizabeth), appellant obta:Lned a consumption license, 
by trans.fer, for premises at 66 Devine Street, Newark. In July 
1938 he took in a partner and they operated the business at that 
address until November 1939, at which time they transferred their 
license to another individual. Appellant says that the business 
was sold at a loss in November 1939 because of a disagreement be­
tween himself and his partner. 

It appears that, at about the same tirne, appellant pur­
chased stock in ?i66 Walnut Tavern Inc., which operated a tavern at 
366 Walnut Street :i Newark; that. he dispos(;d of his interest there­
in in April 1940 because, he alleges, the nEJighborhood was Htoo 
tough. 11 

Thereafter he agreed to purchase Mary Qualey's license 
and applied to transfer from person to person and place to place to 
Washington Street:i · Newarko Respondent denied sai.d application. 
Thereupon appellant made the.present application to transfer from 
person to person for the same premises, namely, 180 Plane Street, 
Newark. He testified that he intends to conduct the business at 
the latter address. 

A license is a privilege. Fitness of an applicant is one 
of the:; matters to be considered in determJ.ning whether a license 
should be granted or transferred. It would seem that, in a proper 
case, an issuing authority would be justified in denying a license 
to one who merely made a business of buying and selling licenses 
without bona fide intention of conducting business as a licensee. 
In the present case, however, appellant held his first two licen­
ses for a substantial period of time and says that he lost money in 
each case. His explanation as to the reason for disposing of his 
interest in the third license seems reasonable. While the evi­
dence shows that appellant has held a number of licenses, it is 
scarcely suffi.cient to show that he can yet be classified as a per­
son who makes a practice of buying and selling liquor licenses. It 
may be well to advise him, however, that he is fast approaching thj2 
point where he may be so classified. There is nothing in the case 
to sho_w that his present applic,ation is not bona fide. 

On the evidence I conclude that the action of respondent 
was unreasonable. 

The action of respondent is., therefore, reversed, and 
respondent is directed to issue the transfer as applied for. 

Dated: June US, 1940. 

E. W. GARRETT, 
Acting Commissioner. 
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6. DISCIPLINARY PHOCEEDINGS ..- FAIR TRADE - MODIFICATION OF PENALTY. 

In the Matter of Disciplinary 
Proceedings against 

CHARLES I. TARLOW 
.· 1 Springfield Rd. (Rte 29) , 
Mountainside, P.O. Westfield, N.J. 

Holder of Plenary Retail Distribution 
License D-1 issued by the Borough 
Council of the Borough of Mountainside 

.. . 

.. . 

e e • • e e D • e • • • e • • • • • • 0 0 

S-396 

0 R D E R 

In addition to the above license, Charles I. Tarlow 
· is the holder of a Plenary Retail Distribution Licens.e at prem­
ises 23 So. Union Avenue, in the Township of Cranford. His li­
cense in Cranford was twiC(':) suspended for sales below the Fair 
Trade minimµ.m. For his first offense his licl'.mse was suspended 
for ten days, Bulletin 308, Item 12; for his second, thirty 
days, Bulletin 326, Item 15. For the instant Fair Trade viola­
tion at his Mountainside premises that license was revoked out­
right on January 8, 19"-10 •. Bulletin 375, Item 1. 

In view of the provi'sions of H. s. 33:1-31, revocation 
rendered Tarlow ineligible to secure any liquor license whatso- c' · 

ever for a period of two years. He lost.; therefore, not only hi; 
Mountainside license but the right to renew fris Cranford license. 
In order to avoid this double punishment the Conclusions and 
Order heretofore entered on January 8, 1940 provided, in part: 

· 11 Consequently, notwithstanding the revocation 
. hereby effected, I shall entertain an application by 
Tarlow on and after June first next to reduce this 
revocation to a suspt?nsion for the balance of the term 
of· the JVIountainside ·license so that he wili not be 

·ineligible to receive a renewal of his Cranford li..:. 
cEmse. ·Whether. such application will be granted or 
denied will depend' upon what the licensoe does at 
Cranford in th<:J meantime ....... ~ ••• " · 

Pursuant to this provision, Tarlow has now applied for 
a reduction in p9nal ty from r.evocation to suspension· for the 
balance of the term of the Mo1J..ntainside license so. that· he will 
not be ineligible for renewal. Since the date of the revocation 
of his Molmtainside license, Tarlow• s. record. at Cranford has bern 

·clear. . His application will, t:hereforeJ . pe ·granted. This does 
not mean., ·however, that Tarlow vdll be ·entitled as a rhatter of 
right to a renewal of his licenses. The determination of the. 
personal fitne:psof an applicant rests in the sound d,iscretion 
of the i::;suing authority.$ubject to review on appeal to this 
Department. R. S. 33:1...:..22. Tarlow as a renewal applicant must, 
as every applicant, publish a notice of intention to make such 
application (R.S. 33:1-25), and all objectors, if ari.y, are en­
titled, upon filing notice of their objections, to be heard. 
Rule 6, State Regulations 2. · 
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Accordingly, it is, on this 13th day of June, 1940.? 

ORDEHED, that the order hcretofor·2 sntered on January 8, 
1940 revoking Plenary Retail Distributi.on License D-1 issued to 
Charles I. Tarlow, be and thE) same is here-lb:/ resclnded; and 

IT IS FURTHER ORDEHED, that Plenary Retail Distribution 
License D-1, heretofore issued to Charles I. Tarlow by the Borough 
Council of the Borough of Mountains:Ldo for premises 1 Springfield 
Hd. (Rte 29), Mountainside, P.O. Westfield, N. J 03 be and thc same 
i;:; hereby suspended for the balm1cc:: of its terrti, effective immedi­
ately. 

E. W. GARRETT, 
Acting Comrn.issioner. 

7. I)IS(IUALIFICATION - APPLICATIO:N TO LIFT - GFlANTED,, 

In the Matter of an Application ) 
to Remove Disqualification be­
cause of a Conviction} pursuant ) 
to R. S. 33~1-31.~; (as amended by 
Chapter 350, P.L. 1938). ) 

Case No. 93 ) 

ON HEARING 
CONCLUSIONS .fu1\JD ORDER 

In 1921 peti tionor, who was then only :3ixtf:;en years 
old.;i pleaded non vul~ to a charge of atrocious assault and battery 
with intent to kill and was sm1.tenced to six rc1onths in the Deni ten­
tiary; in 19~!7 he was convicted of posses sing dangerous weapons and 
burglars 1 tools and was sentenced to thr\:~<::: yea:cs in State Prison; 
in 1930 7 upon his re1c:ase from prison.? petitioner plr2aded to a 
charge of breaking, entering, larceny and receiving (the offense 
haC:~ occurred prior to the 1927 convictj_on), and vvas given a sus­
pended sent,::mce of eighteen montl'1,s; in 1934 he was convicted in 
recorder's court on charges of disorderly conduct and assault and 
battery and vvas placed on probation for one year. 

Sinc2 hj_s releaElc from prison in 1900, petitioner has 
liv~?d vvi th his wife and three childrcm in the same municipality 
whurein he; now resides. During the last ten yea:rs he has, in 
turn:; been employed as a factory worker,. a mason, and as a W.P.A. 
labor1:::r. Except for the la.'3t few months, during which time he has 
vmrked only intermi ttcmtly:; it appears that pr:;titioner has been 
steadily employed since his r elcas(;. 

As cvidcncQ of his reputation and character during the 
last past fi v2 y<.:ars J petiti<.:Jnr~r prod.uced four wi tnesse~> who have; 
·1 .. , • f~ n•rt .!... • ' ' 0 t' 1 Lcnuvm nirn ,.or Il --ecm, GCn 2 21.g.ITc, ano. seven years, respec ive y. 
All four testif:ied that his rc~putation is good, that rH:; has re­
habilitated hirri;;elf since l9ZS,l, ancJ. thc'1 t, in their opinionJ it 
would not be harmfu.1 to th; public j_ntQr est to perrili t him to be­
come engaged in the alcoholic beverage industry. 

Pe ti ti oner's fingE.'.)rprint r.2cord shows that hu has not 
been arrested on any occasj_on or convicted of any crime since 
1904:. The Chief of Police of the municipality wherein petitioner 
resides writes that, since 1934, petitioner has conducted himself 
as a law-abiding citizen ::111.d that tho poliee department .knows 11of 
no reason why his associa ti,)n vvi th the alcohoLLc industry would 
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be contrary to public inter·estn. The Hearer reports that peti­
tioner's demeanor and attitude while testifying under oath cre­
ated a favoruble impression. 

on' all the evidence it is concluded that despite his 
past record petitioner has been law-abiding for at least five 
years last past and that his association with the alcoholic bever­
age; indu.stry will not be contrary to public interest. 

Accordingly, it is, on this 13th do.y of June, 1940, 

OHDEHED, that his statutory disqualification because of 
the convictions described herein be and thr3 same is hereby 
lifted in accordance ~ith the provisions of R. S. 3t:l-31.2 (as 
amended by Chapter 350, P.L. 1938). 

E. W. GARHETT? 
Acting Com.missioner. 

8. APPELLATE DECHHONS -- MIELE v. FHAIL':LDJ TOVJNS.HIPo 

AGOSTINO MIELE, trading as 
FRANKLIN TAVERN, 

Appellant, 

-vs-

TOWNSHIP COMNIITTEE OF TI:iE 
TOWN.SHIP· OF FRANKLIN (SOMERSET 
COUNTY), 

) 

) 

) 

) 

) 

) 
Respondent 
------) 

ON APPEAL 
CONCLUSIONS 

Frederick J. · Pelovitz, Esq., Attorney for Appellant. 
C:t;arkson A. Cranmer, Esq., Attorney for Respondento 

On February 21, 1940 the Franklin Township Committee 
suspended Agostino lv1iele' s plenary retail consumption license for 

.h:i,.s tavern on Elizabeth Avenue in the Township for the month of 
March 1940, when i,1iele pleaded guilty, in a disciplinary proceed­
ing befcirr:; the Cornrnittee, to the charges of selling liquor on 
Sunday before the; permissible hour in the Township and of employ­
ing a minor at the . tavEn'n. 

Thereafter J the Tovmship Cammi ttee, in a subsequent C:.is­
ciplinary proceeding, found Miele guilty of possessing with intent 
to sell; and actually selling, liquor on l\/Im:ch 11, 19t10 (i.e., 
during'the aforesaid period of suspension) at his home across the 
street from hi~; tavern in violation of the Alcoholic Beverage Law, 
and thereupon revoked Mielets license. 

Miele now appoals froff~ such revocation, claiming that the 
evidence doos not warrant tho Township Committee's finding. 

, As to such evidence: On the said March 11, agents of 
this Department were assigned to investigate a complaint that ap-­
pella:nt was surreptitiously selling liquor at his home during the 
period of suspension of his license. Investigator Wagi gained 
entry into the ki tchcm on three occasions that day- - first in the 
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late morning or early afternoon, next in the middle of the after­
noon, and again toward evening. 

Wagi testified that on his first v:Lsi t he knocked at the 
rear kitchen door and, when Miele· answered, introduced himself as a 
friend of "Steven on the 11W .P.A.", who had told him that he could 
get a drink there; that Miele invited him into the kitchen and, 
heeding Wagi•s request for a drink; fetched a bottle. of whiskey 
from an adjoining room and sold Wagi two drinks for thirty cents; 
that, when Wagi asked to buy a pint or half-pint of whiskey, Miele, 
being unable to find an empty liquor bottle, refused the sale. 

Wagi further testified that, when he returned to the 
kitchen in the middle of the afternoon, he fotmd Miele' s wife· there; 
that she sold him two drinks of whiskey for thirty cents but re­
fused to sell him any liquor to take out. 

As to his third visit to the kitchen on that day, Wagi tes­
tified that he then purchased two more drinks of whiskey from Miele 
for thirty cents, but again could make no purchase of liquor to 
take out. 

. Wagi further testified that he returned to the premises on 
the next day (March 12) and purchased four drinks and also a half­
pint of whiskey to take away with him from Mrso Miele for ~pl.00. 
While he was thus at the premises, other agents of the Department, 
by prearrangement and pursuant to a search warrant, :raided the 
house and discovered in Miele ts bed.room a large number of bottles of 
liquor, including the bottle from which Wagi had been served all 
his drinks the day before. 

· Miele claims that when he served liquor to Wagi (viz., on 
Wagi •.s first and third visits on March 11) '· such drinks were given 
gratuitously and after Wagi pleaded;~for them,; that, as reg·ards ari..y 
sale by his wife, he had expressly j_nstructed her against doing 
such a thing, and that, as to the stock of liquor found in the bed­
room on March 12, he had brought such over.from the tavern for safe 
keeping because he intended to make a visit to St. Louis. 

Mrs. Miele, who was apparently present on all the occasions 
when Wagi visited the premises, testified in corroboration of her 
husband as to his giving drinks gratuitously to Wagi on March 11, 
and further testifie'cJ. that the only actual sale which she mado to 
Wagi was on March 12. 

The tenant who lives on thG floor above. th(-) Mieles testi­
fied that he was in their kitchen when Wagi came on his late after­
noon (i.e., the t:b..ircl) visit on March 11 and claims that, although 
Wagi put money down on the table for his drinks, appellant refused 
to accept any such money. Wagi claims that the only persori in the 
kitchen on such occasion, other than himself, Mrs .• Miele and her 
husband, was a youth identified by Mrs. Miele as her seventeen year 
old son. 

Thus .Miele in effect.contends that, in view of the testimony 
by himself, .his wife and the· tenant upstairs, nothing untoward was 
clone, especially by him, on March 11, the date when he i.s ·alleged, 
in the Township Cornrnittee•s charges against him in this case, to 
have illegally' possessed and s·old liquor. 

However, I am satisfied, from the evidence,·that Wagi's 
story as regards both March 11 and 12 is the correct one. The claim 
on appellant's behalf.that Wagi, although a stranger, was 7 on'his 
three visits on March 11, made welcome and given two free drinks on 
each occasion, is too much for me to swal.low. Moreover, Mrs .Miele ts 
admission that she .sold whiskey to Wagi on March 12 and the fact 
that on such· day (on which· the raid occurred) ·a large stocl-\: of 
liquor was found on the premises, including the bottle from vvhich 
Wagi had b~en served on March 11, corroborates wagits· story. 

Honce, even assuming,· as argued by Miele, that; because of 
r03pondentrs charges ... he is here accountable only for what he him­
solf did on March 11, nevertheless, I find, in view of his sales to 
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Wagi on that date and his th<2n possession of the bottle of liquor 
from which he poured such drinks, that, as charged by the Township 
Cmm11ittee;i he illegally possessed with intent to sell, and actually 
sold, liquor at his homE.:; on 1viarch 11. 

Where, as here, a 
is suspended, thus seeks 
titiously selling drinks 
the only fit penalty. 

licensee, w.hen the licens(3 fo:c his tavern 
to rfchi.selll on the suspension by . surrep­
a t his home, revocation df the license is 

. . 

The action of respondent therefore, affirmed. 

Dated: J'Lm.e 13;i 1940. 
E. W. GARRET'.I'J 

Acting Commissioner. 

9. DISCIPLINARY PROCEEDINGS - FR.ONT - BUSINESS SIN Ct~ SOLD BY ITALIAN 
NATIONAL TO LICENSEE - GUILTY PLEA - LICENSE EJUSPENDED BALANCE 
OF TERM. 

In the Matter of Disciplinary 
Proceedings against 

FREDA 1Vi. BOYSEN, 

) 

) 

49-51 Philadelphia Ave., ) 
Egg Harbor City, N. J., 

Holder of Plenary Retail Consump- ) 
tion License C-17, issued by the 

) . Conm1on Council of the City of 
Egg Harbor. 

------) 

CONCLUSIONS 
AND cm.DER 

Richard E. Silberman, Esq. 7 Attorney for the State Department of 
Alcoholic Beverage Control. 

Edward I. Feinberg, Esq.:i Attorney for the Defendant-Licensee. 

License•:; pleaded guj_lty to (1) making a false statement in 
her application for license for 1939-<1:0 in that she denied that 
any individual othS?r than herself had an interest in her license, 
wh'.2reas in truth and fact Millie Tiberio had such an interest, and 
(2) a].ding and abetting i;Iill.ie Tiberio to exercise the rights and 
privileges of her license. 

Millie Tiberio, a ci tizm1 of Italy, held a plenary retail 
consu.rnption license for the year 1938--39. By force of the decision 
in Re Woertendyke, Bulletin 304.9 Item 8, Italian nationals became 
disqualified from holding any liquor licenses in this Stat•2 after 
June ::so, 19~)9. Accordingly, she procured F'reda Boysen to obtain a 
license for the present fiscal year and hold it for her. 

These facts were admi ttep. by the licensee .9 who explained 
that she permitted the use of her name because the licensed prem­
ises were owned by her mother who was in dire nc~ed of the rent paid 
for the premises by Millie Tiberio. 

Freda Boysen further produced a bill of ~>ale dated M:ay 29, 
1940, by which Millie Tiberio has sold tho tavern to her for the sum 
of $~2~)0 v 00, and also her canc"='llecl check for that amount made payable 
to Millie Tiberio. So far as appears from the.documentary evidence, 
and the oral testimony given at the hearing, it would ·seem that the 
sal(3 of th:; licensed business is bona fide' and that Freda Boysen· is 
now the rightful owner of the bus:Lness and license. Hence.:i on the 
'record prcsentedJ the situation appe.:.=i.rs to have been corrected. In 
v:i,ew thereof, and in view of the licensee's forthright admissions of 
all the pertinent facts, the li(~ens e wi.11_., instead of a more drastic 
penalty that otherwise would be inclicated;i be su.spended for the bal­
anc2 of its term.. Cf. Re JV[cCle..:;:i.r..YJ_ Bulletin 410, Item 2. 

Howeve1;,, it will be incumbent upon the local issuing author­
i ty, in the ev<::mt Freda Boysen applies for a r.cnewal, to determir1e 
in its own discretJ.on w.hcther any person other than the applicant is 
intcrt·estec1 in the license J and whether, ln view of her past conduct, 
sh2 is a fit person to hold a license. 
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AccordJ.ngly, it is, on this 13th day of June, 194:0, 

ORDERED, that Plenary Hetail.Consumption License C-17:1 
heretofore issued to Fred.a M. Boysen by the Common Counci.l of the 
City of Egg Harbor, be and the same is hereby suspended for the 
balance of its term, effective June 17, 19~W, at 6: 00 A .M. (Daylight 
Saving Time). 

E. W. GARRETT, 
Acting Cormnissioner. 

10. APPELLATE DECISIONS CAPOBIANCO v. MANASQUAN. 

PAUL J. CAPOBIANCO, 

Appellant, 

-vs-

BOROUGH COUNCIL OF TIIB 
BOROUGH OF MANASQUAN, 

Respondent 

) 

) 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS 

J. Stanley Herbert, Esq., Attorney for Appellant. 
Durand, Ivirn.-o & Carton, Esqs. :- by Jarrir:::s D. Carton, Jr. J Esq. 

and Forman T. Bai.ley _9 Esq. 3 Attorneys for Respondent. 

This is an appeal from dc;r1ial of a plenary retail con­
surnpt:;ion license for premises wh:Lch are plaimed to be erected at 
the northeast cornEn· of River;J1de DriV•? and '11hird Avenue, J\Jianasquan, 

Respo:ndent alleges that tr1e application v:ras denied be­
cause the granting thereof :Ls unnecessary, soc:Lally undes:Lrable and 
opposed . to i t.r.1 policy to grant no furthcjl' consurnptio:o. licenses at 
Manasque.n Beach in order that said beach front :may be maintained 
as a safe and desirabl(J playgrormd and placo of resort for women 
and children. 

The plot of gI'OUncl upon vrbich the premises are to be 
erected is located in a section of l\/ianasqunn Beach not yet fully 
developed and is located about six hundred feet W\~St of the boarcl­
vva.lk, which runs along the ocean front. The plot of ground faces 
Manasquan Inlet and an esplanadc_9 which r1n1s westerly from the 
boardwalk and along the i.nlet in front of ti:1is property:; has re­
cently been completed. There arc~ no houses of any kind in the 
irnmedia te vicin:i.ty. 

The c:-v-ich:mc.~ shows tlJ:.:i.t th;; number of licenses which have 
oeen is sued and the populatj_on of the Borough arc; the same a~; the;y 
were at the t~ne Conclusions were entered in the appeal case of 
Minnie Kuller 2 Inc. v. Manasqua!b_ Bulletin 319, Item 3. In the 
Manasquan Beach ~rnction of the Bor'ough, a consrnnption lic.2nse has 
been issued to Liggett ts, located on First Avenue, approxiniately 
one-half mile from the property in question) and another consump­
tion license has been issued for premises on Brielle Road near 
Watson CreekJ which :Ls also approximately one-half mile from the 
property in question.:> the other thre~~ consumption licenses having 
been issued for premises in the westei"ly section of the Borough. 
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The permanent population is about twenty-three hundred and the 
summer population has been estimated at seven thousand. 

The license vvas denied by a vote of three against:; and 
two in favor:; one Councilman being absent. Each of the three 
Councilmen who voted against the granting of the license appeared 
at the hearing and testified that:; in their opinion, there was no 
need for any further licenses in the beach section of the Borough. 
Councilman Morton testified that at the hearing below t:h..ree resi­
dents of the Borough had spoken against the issuance of. the license 

·and that a number of other citizens had told him that they were op­
posed because they thought trk;re were enough licenses in the Borough. 
It appears also that a petition containing forty-four names had been 
presented to the Mayor and Council protesting against the issuance 
of th~.:: license on the ground, amon.g. otht?r reasons:; that thi.s sec­
tion is already adequately served by two taverns. There was also 
evidence that.the Borough Council has consistently refused to 
issm.~ licenses along the boardwalk and apparently the esplanade· 
is considered as a continuation of the boardwalk. · 

The only evidence of nee es si ty was that given by offi-­
cers of American Timber Co., which is the·owner of a large tract 
of land in this section of Manasquan Beach. Their evidence is 
that an additional place is needed hecause the pre.sent licensed 
places are at least one-half mile away and that appellant•s 
premises would sE-;rve the needs of f'ishermc:;n and those persons who 
walk or drive along the esplanade. 

The burden of proof is upon the appellant. The most J 

that has been shown is a mere difference of opinion as to the 
need for another lJ.censed place in this section of the Borough. 
Th11s, aside from the quest].on of respondent's policy not to 
issue licenses on the boardwaTk:; ·which policy s0.?ems to be reason­
able and to have been applied·uniformly, appellant herein has not 
sustai.ned the burden of proof in showi.ng that respondent's deter­
mination as to the neE"~d of. an additional license was unreasonable 
unde:r. the circumstances of the case. Agnellino v. ·union Beac:th_ 
Bulletin 88, Item 7; Henry v. Way 2 Bulletin 90:; Item 9; Kuller 2 

Inc. v. Manasquan2 supra2 Pergola v •. Jamesburg. Bulletin 398, 
Item 6. 

Under the circumstances:; it is unnecessary·to consider 
the proximity of the bathing beach, which is not maintained by 
the Borough but where bathing is permitted by the owners of the 
land in this section of the Borough. 

For the reasons aforesaid:; the action of respondent is 
affirmed. 

Dated: June 14, 1940. 

E. W. GARRETT" 
Acting Cornmi;:;sioner. 
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llo ELIGIBILITY - RESIDENCE - FACTS EXAMINED .,_ CONCLUSIONS. 

~t "l 
June 14J 1940 

. ~J-dji/f,,, Case No. 328 

~icQ.ti.QU~··)seeks deterrnination of his eligibility to hold 
a li.quor fTcense in New Jersey:; more particularly with reference to 
whether or not he possesses the five years' residence in New Jer­
SE~J required by Ro 8. 33:1-25. 

It appears that applicant, a citizen of the United States, 
married a United States citizen in 'l'oronto .9 Canada) i.n 1922.? from 
whence he moved to West Palm Beach.? Florida) in 1925. In 1927.? 
because h:Ls wife disliked Florida and applicant had friends in New 
Jersey and vms interested in real estate in the seashore area;; 
applicant decided to make his home in New JerseyJ and thereafter 
LLvecl at Manasquan and Long Branch until 1933. In 1932 ho had ob­
ta:ir1ed employment with a wholesale grocery company in Pert.h Amboy') 
as an assist~1nt salesman in Monmouth Cm.l:(1ty. In 19::52i he was trans­
ferred by his employer to Phillipsburg as salesman in charge of the 
Phlllipsburg-Easton--Bethlehem territory J then being opened experi­
mentally by hi.s employer. Applicant lived in Phillipsburg until 
1935 at vvhich time he move;;d to Easton.? Pmmsylvania., where he 
lived until March 1939, at "\Nhj_ch time he returned to lVIanasquan 
whGre he still lives. 

Thus J appl:Lcant has lived in New Jc')rsey continuously since 
192'7 with the exception of the period from January 1935 to March 
19;:59. The inquiry is whether appli.cant retained. his New Jersey 
residence notvvi thstandJ.ng his 1.iv:Lng i.n Pennsylvania. 

Applicant testified that he always regarded the New JE;r­
sey shore as his home; that he had alvJays wanted to go into business 
in the shore terr:itory; that he considered his assj_griment to the 
Phillipsburg area merely temporary; that .he went to Ph:LlJ.ipsburg 
becaus,::; he was s e:nt by his employer' that ho moved to Easton mer<,;ly 
because of better hous:ing facilities and more advantageous rent; 
t11at from time to time he attempted to acquire a business of his 
own in the shore territory so that 11<2 could return. In this he 
:Ls corroborated by the supervisor a.:nd director of the wholesale 
grocery company, who testified that it was always his u11derstanding 
that appli.cant wanted to return to the New Jersey shore and that 
applicant made periodic requests of the supervisor to flncl him an 
independent business in New Jersey. 

From the foregotng.? I conclude that applicant has been a 
r"1sident of New ,Jersey since 1927 and that he! has not lost his New 
Jersey residence merely because of his sojourn in Easton) Penn-·· 
syl vania. It wa~; held in Lilly v. Way 2 Bulletin ~220, Item 1: 

11The word 'residence t as used in the Control 
Act, means 'domicile' or the place where a person 
maintalns his permanent home to which.? when he is Ei.b­
sent, he has the intention of returning. See Re Con~::nrer '· 
Bulletin 16, Item 4; Re Orle.nd, Bulletin 143, Item 6. 
Temporary and even protracted absence from the State 
will not effect loss of domicile if it be accompanied 
by the intent1on presently to r\~turn, i . .::; . the so-called 
animus. revertendi. See Re Osbor~h Bulletin 174, Item 16; 
Rf" Case 53, Bulletin 175, Item 3; Re Potter 2 Bulletin 
186, Item 3. Notwithstanding such absence.? the original 
domicJ.le, once established, is presumed to continm:~ 
until a new domicile is acquired.!! 
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It is recommended that applicant be advised that he :i..s 
. elig:i.ble to hold a New Jersey liquor 11cense insofar as the :ce­
. quirement of five years t residence in New J·e:rsey is concerned. 

APPROVED: 
E. Wo GARRETT, 

·Acting·Cornmissioner. 

_12. BULLETIN ITEM CORRECTED. 

Emer-son A. Tschupp, 
Attorney. 

Bulletin 409, Item 12, though it did not so state, was in- '• 
tended to report the restoration to Ocean Township:i Monmouth County, 
of the power to conduct disciplinary proceedi.n~s which had b(;en taken 
away from that municipality on August 41 193~5 (Bulletin 85, Item 10). 

Acting Commissioner. 

! 

.. 


