STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N, J.
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1.

APPELLATE DECISIONS - NEW JERSEY LICENSED BEVERAGE ASSOCIATION
v. PATERSON ET AL.

NEW JERSEY LICENSED BEVERAGE
ASSOCIATION, a corporation,

Appellant, ON APPEAL
CONCLUSIONS

~Vs—

BOARD OF ALDERMEN OF THE CITY
OF PATERSON, PETER JOHNSON,
MARTIN PLESS, PAUL and W[LLIAM
ORTMAN, and HERMAN C., MADAMA,

Eespondents

‘v p— g N g N N

William C. Egan, Esq., Attorney for Appellant.

George Surosky, bsq., Attorney for Ruspondeﬂt Board.
I. Victor Klenert, Esq., Attorney for Respondents, Peter
Johnsoa and Martin Pless.
Alexander E. Pagoli, Esg., Attorney for Respondents, Paul and
_ William Ortman. ‘
Herman C. Madama, Pro Se.

These appeals are from the action of the Paterson Board
of Aldﬂrnen in granting, during February 1940, -a plenary retall
consumption license in that City to Peter Johnson for 856 River
Street; to Martin Pless for 839 Main Street; to Paul and William
Ortman for 935 Main Strest; and to Herman C. Madama for 56 Van
Houten Street.

App@llAnt an incorporated assoclation of various retail
liquor dealers in the State, with a local branch in Paterson, con-
tends that these four licenses were granted in violation of an

ordinance which the Paterson Board introduced on March 1, 1937 and
passed on second and final reading on March 15, 1987, purporting

to limit consumptlon licenses in tnn City.

However, such ordinance never bbbum@ law. It was vetoed
by the Mayor on Md ch 25, 1987, bOCt¢OH 25 of the City Charter
(March 23, 1871) provides that, in case of such veto, the Board -

"eoooshall, at its first regular meeting, a..aproceed
- to reconsider the Q"HLOOQ ordLndqca)..,o., and if on
a reconsideration 1t shall pass the board by a vote
of the majority of all the members thereof, it shall

take effect.....m

On April 5, 1937, at apparently the Board's first regular meeting
after the veto, tﬂb Board, though voting down a motion to sustain
such veto, took no furtisr action on the OrdLnuﬂCb. “Such defeated
motion was not equivalent to an actual deliber tlvb vote on the
ordinance itself which the charter sp5011¢call rzquires. By
possibility, members of the Board might have voted against the
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Mayor merely as an expression of '"no confidence" in him, whereas,

if actually reconsidering solely the ordinance, they might have

elthor voted against it or have preferred to cast no voto at all
it.

Consequently, since the ordinance was thus never enacted
into law, appellant?!s contention that these licenses were 1ssued
in violation of it falls.

As to the Johnson and Madama licenses, appellant raises no
further questlon.

However, as to the Ortman and Pless licenses, it contends
that such were issued in a vicinity already adequately suppllbd
with taverns.

That vicinity is business and industrial in character,
with side streets that are mainly residential. Along Main Street
in such area therec are, in a distance somewhat over half a mlle,
nine taverns exclusive of the Ortman and Pless taverns. On vari-
ous nearby streets along the way there are seven more such places.
In June 1939 the Board denied an prllcatlon by Pless and a then
partner for a consumption license for Plesst! present site secmingly
because the Alderman of that Ward stated that there was no need for
an additional tavern there. Since then a large new factory has
been located in the area with a resultant incre¢ase in business and
population. S

How many taverns shall be permjtted in any area lies
within the sound discretion of the local issuing authority. Here,
in view that Main-Street 1s an important busincss thoroughfare,
that there has becn an inereasc of activity in the section result-
ing from the recent advent of the nearby fuctory3 that the previous
denial of license to Pless and his then partner for this vicinity
was seemingly only because the Alderman of the Ward, and not the
whole Board, was opposed to it, and that none of the general citi-
Zenry WQpearba eltner before the Board or at the hearing on these
appeals in protest, I cannot say that the Board necessarily abused
its discretion in permitting two more taverns in the vicinity.
Sobocicnski v, Newark, Bulletin 239, Item 8; Fanel Realty Co. V.
Newark, Bulletin 284, Item 10; Sa ts v, Trenton, Bulletin 821,
Item 12; Franklin Storcs Co. V. Iuewarki ‘Bulletin 66 2, Item 23
Ciliberti v. Camden, Bulletin 379, Item 13,

Appellant last contunds that an undisclosed person is
interested in the Ortman license However, since 1t produced no
cvidence in support, such contention must fall. ‘

The action of the Paterson Board in thu s four cases is,
therefore, affirmed. -

. In caution it should be noted that, by rcason of an or-
dinance adopted in April last (two months aiu v 1lssuance of the
present licenses), no new appllcatlono for consumption licenses
may now be Qrantod in Paterson until the number of such licenses
f2lls below &00,

E. W. GARRETT,
Acting COmm1531on 2T,

Dated: June 6, 1940,
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APPELLATE DECISIONS - PIETZ v. MAPLEWOOD.
LUDWIG PIETZ,

Appellant,
ON APPEAL
-V8=- CONCLUSIONS
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF MAPLEWOOD,

Respondent

o emm e ewm ae wm e mte e see e e ave mee e ew

e ~—r N N—r ~r N

Meehan Brothers, Esgs.; Attorneys for Appellant.

Y,

Abram H, Cornish, Esq., Attorney for Respondent.

Appellant appeals the suspension of his license for
fourteen days on charges of selling alcoholic beverages to a minor.

: The partics have stipulated that the appellant sold a
pint of gin to Paul B, sixteen years of age, who, when asked
his age by both the appellant and a clerk, stated that he was
twenty-one years old; that the sale was made in reliance on his
oral representation of age; that the minor was 5'10" in height
and weighed 150 pounds, and that Paul had attempted to purchase an
alcoholic beverage at a nearby licensed place but had been re-
fused.

o . On the facts as stipulated, I have no alternative but to
affirm the declsion of the respondent. It is not a defense that
thevminor falsely represented his age verbally. Since the amend-
ment of R, S, 33:1-77 on July 18, 1939 a licensce may escape tae
consequences of a sale to a minor, no matter how well intentioned,
only if three things affirmatively appear, viz., (1) that the
minor falsely represented in writing that he was of age; (2) that
he actually appeared to be of age, and (3) that the sale was actu-
ally made in reliance upon both the written representation and the
appearance of the minor. ' ' ' ‘

Appellant claiwms that the fourteen-day suspension 1s
unreasonable. It has been the consistent policy of this Department
to recommend a minimum suspension of ten days in cases involving
sale of alcoholic beverages to minors, and to impose such a penal-
ty 1n cases conducted at Tthe Department. I cannot conclude that a
suspension of fourteen days is unreasconable when one of ten days
is rceasonable.

The action of the respondent 1s therefore affirmed,

E. W. GARRETT,
Acting Commissiocner.

Dated: Junc 6, 1940.
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3. APPELLATE DECISIONS - DELIA v. NEW PROVIDENCE ET AL,
DOMINICK P. DELIA, )

Appellant,
ON APPEAL
-V~ CONCLUSIONS
BOROUGH COUNCIL OF THE BOROUGH
OF NEW PROVIDENCE, and WILLIAM
C. TOTTEN,

R I . " WV

Respondents

e e e e e e e s e e e e e ave wew e

Sally Mytelka Esposito, Attorney for Appellant.
John L. Hughes, Esq., Attorney for Respondents.

Appellant, who 1s holder of plenary retail distribution
license for premises located on South Street, Borough of New
Providence, appeals from the action of the respondent Council
in granting Plenary Retail Distribution License No. D-4 to
William C, Totten for premises on Springfield Aveuub in the same
Borough.

ppellant cont@nd that said issuance was lmproper be-
cause: (l, issuance of the license to regpohdent William C.
Totten was an arbitrary action on the part of the Councll re-
sulting in the creation of more licenses in the Borough tha
are necessary to take cars of the needs of the population; (2) the
profitable conduct of appellantt!s licensed business has been and
will continue to be seriously injured by reacon of said grant of
license; (3) the uayor and Council, at the time appellant last
renewed hlb llcense, had stated that there were sufficient 1i-
censes in the Borough and that no new licenses would be issued.

As to (1): The question as to the number of licenses
which may be outstanding in any AuHLCLpal;tJ ls very largely a
matter for the exercise of sound discretion by the governing
body of that municlpality. Where, as here, an attack is made
upon the exercise of that dis Crbt¢0ﬂ, the burauu rests upon the
appellant to prove an abuse of discretion by clear and convincing
cvidence. Welss and Kushner v, Clifton. an@ Peters, Bulletin 215,
ITtem 10, Appellant has offered no evidence in support of his
~ Tirst point other than that the DOpULublﬁﬂ of the Borough is
~about 2500 and that the issuance of the Totten license has raised
the number of plenary retail distribution licenses issued and
outstanding in the Qorough to four. With the exception of a
limited 01 stribution license,; no other licenses of any other
type have been issued iﬁ qb.bovougk There is no municipal
regulation restricting the numbar of licenses. The Mayor and
the Borough Clerk testifiad that no prUtbbE% or objections,
other thuﬂ those velced by appellant ar by another licensec not
a party to this issue, were lodgad dgdifi tfe issuance of the
Totten license. The record shows that, despite the failure of
appellant or the other objecting licensece to file formal objec-
tlun to dlssuance of Totten's license and de
to make an appearance at the regular meeting of the Borough

Council until after Tottents license had been ?%suui9 full op-
portunity to be hweca fJ, nevertheless, was afforded them, Thoe
Totten license wag issued for a stors located on the principal
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street and at least 1700 feet from appellant's premises. Under
the circumstances, appellant has not sustained the burden of proof
in showing that respondent abused its discretion.

As to (2): The contention that appellant, as the holder
of a pre-existing license, will be injured in the profitable con-
duct of his business, whether true or not, is not a valid ground
for rescission of a subsequently issued competing license. Mat-
ters of economics are of no proper concern to issuing authorities.

Licata v. Camden, Bulletin 342, Item 1; Sobocienski and Franklin
Stores Co. v. Newark and International Liquor Co., Bulletin 239,

(8up. Ct. 1937).

Ttem 8; Great Atlantic and Pacific Tea Company v. Conover, Bulle-
tin 153, Item 12, affirmed Conover v, Burnett, 118 N. J. L. 483

As to (8): At the hearing, Mayor Oakwood denied that he
had ever stated to appellant or to anyone else, at any time, either
officially as Mayor or privately as an individual, that no more
distribution licenses would be issued in the Borough. On cross-—
examination, appellant admitted that he had first learned of the
alleged policy of limitation several months after he had renewed
his license, that he had not relied upon it in any way, that no
such announcement had ever been made in his presence, and that he
had heard of it from another licensee who was supposed to have
been present at the time the commitment was made. That other li-
censee was not proauced as & witness. Whether such commitment
would serve to estop respondent from issuing an additional license
need not be further considered because the record is devoid of any
competent or convincing evidence that it was ever made.

The action of the respondent i1s therefore affirmed.

E. W. GARRETT,
Acting Commissioner.
Dated: June 6, 1940,

APPELLATE DECISIONS - CLEMENS v. WALLINGTON,

NICHOLAS CLEMENS,

ON APPEAL

Appellant, CONCLUSIONS

BOROUGH COUNCIL OF THE
BOROUGH OF WALLINGTON,

Respondent

R N o N g

John 0. McGuire, Esqg., Attorney for Appellant,

“Louis A. Schiffman, Esq., Attorney for Respondent.

Appellant appeals from denial of transfer of his plenary
retall consumption license from 134 Locust Avenue to 128 Locust
Avenue, Borough of Wallington.

Respondent alleges that in denying said transfer it"was
lawfully exercising 1ts discretion as the ilssuing authority goveri-
ing dlssuance of licenses for alcoholic beverage control.!
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- At the hearing herein six objectors appeared. One ob-
jector, who holds a conuumpuion license for premises on Tuttle
Street, testified that he 1s opposed to the transfer because
there are too many saloons in Wallington; four others object be-
cause the transfer will establish licensed premises at a corner
used as a bus stop, and because they would prefer to see some
other business established at said corner. The sixth objector,
who has resided at 119 Locust Avenue for the past six months,
testified that the present premises are noisy and that he pro-
tests the establishment of a business at a place nearer to his
home. None of these objectors appeared before the Borough
Council, although there 1lg some evidence that tm0J11aQ communi-—
cated their objections to members of the Council prior to tae
hearing at which the transfer was denied.

: It appears that the premises known as 1&4 Locust Avenue
are located a short distance from the northeast corner of Locust
Avenue and Tuttle Street; that the premises known as 128 Locust
Avenhue consist of a two- btorj brick building, with a store on the
first floor and living apartments above, at the southeast corner
of Locust Avenue and Tuttle Street. Thl section of Locust Avenue
is zoned for business purposes. Licensee has entered into an
agrecment to purchase 128 Locust Avenue and plans to reside on

the second floor of the premises.

While a tran%fﬂr of a liquor license is not an inherent
or automatic right, a refusal to transfer will be roeversed where
it appears that the action is arbiltrary or unrcasonable. The
objections are of a general character. Mere general objections
would not justify an issuing authority in refusing to transfer a
license in a business district. Conn v, Kearny, Bulletin 173,
Item 1; Land v, Way, Bulletin 232, Item 14; Rucereto v. Dumont,
Bulletin 2858, Item 6. After considering the evidence produced
herein, I conclude that the refusal to transfer was unreasonable.

The action of respondent is, therefore, reversed, and
respondent is directed to issue the transfer as applied for.

E. W. GARRETT,
Acting Commissioner.

Dated: June 6, 1940,

'
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5. APPELLATE DECISIONS - GLAZER v. PATERSON.

WILLIAM GLAZER, )
Appellant, )
| ~ ON APPEAL
-vs- \ ) CONCLUSIONS
BOARD OF ALDERMEN OF THE CITY )
OF PATERSON,
: )

Respondent.

- mm e e e e e e e e e mem aee e uee ame ok

Abraham Brenman, Esq., Attorney for Appellant.
George Surosky, Lsg., Attorney for Respondent.

This appeal 1s from the uenlal of a plenary retail con-
sumption license to William Glazer for 36-38-40 First Avenue,
Paterson.

Respondent!s reasons for such denial are not clear, its
answer merely stating that in denying the license 1t ffacted with-
in its lawful authorlty." v

However, judging from the minutes of respondentt!s meet-
ing of February i9 1940, at which appellant!s license was deniled,
and from the teatlmonJ of Alderman Garrison, the sole alderman Who
appeared at the hsarwng on appbal the reasons which were de-
clared in presence of the Board for the denial were: (1) that
there are already a sufficient number of taverns in the proposed
vicinity; (@) that, since two of upmellantls brothers each hold a

- plenary retail consumptlon license in Paterson, a third such 1li-
cense should not be granted to a member of the same family; and
(3) that in May 1938 & consumption license then held by Bertha
Bader for the premises in question was revoked because of viola-
tions there. »

Hence, these reasons will be taken as the ones alleged by
respondent as justification for the denial. Cf. Roscnvinge v.
Hetuchen, Bulletin 249, Item 6; RlCKQT v. West New York, Bulletin
884, Item 15.

As to (1): The vicinity in question is business and in-
dustrial in character. There is a tavern some four or five hun-
dred feet to the north of appellant!s site, and threec others with-
in six or seven hundred feet to the south, one such tavern being
Peter Johnson's at 856 River Street.

Both appellant and Johnson applied for license in this
- vicinity at about the same time. However, although Johnson's ap-
plication was granted on February 5, 1940, appellant's was, for no
apparent reason, carried over until Februaly 19, when it was de-
‘nied. No satisfactory evidence appears as to why there should be
such discrimination between the two applicants.

Moreover, during that same month - viz., February 1940 -
- respondent issued two consumption licenses for another business and
industrial vicinity where a large number of taverns were already
in existence. ©See New Jersey Licensed Beverage Association v.
‘Paterson et alg., Bulletin 408, Item 1.

Now, although a local issuing authority may adopt a pol-
icy .of restricting undue congregation of taverns, such a policy %o
be valid must be fallly and unlformlj applied. Ricker v, West.
New York, supra. ' ‘
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Since it adeguate lj appears from the foregOLng that re-
spondent was actually pursuing no such uniform policy, ground (1),
stated above, 1s insuP “icient to sustain the deﬂlal of qpQOllant’
license, . .

As to {2): There is nothing in the liquor laws or regula-
tionsg llmltlng the number of licenses that may be permitted to rela-
tives, nor 1s there reasonable connection between llquor control and
the number of individuals in the same family tree who may hold
liquor licenses. Hence the mere fact that two of appcllant's
brothers hold consumption licenses in Paterson is not sufficient
reascn for the instant denlal.

‘..J

As to (B): After the Bader licen
question was revoked in May 1938, a new lice
was thereafter granted to Clbbt@f Kuipers and
August 1938 for the 1938-9 and was later renew o}

licensing years. On December 14, 1939 such 1i se was transferred
to prémises in dnother vicinity. So far as appears, Kulpers and
DeYoung, while at the premises in quﬁbtlon, prope 1lf‘oondu~ted
their tavern there. -

1se for the premises . in
se for b”Ch p%emlsw%
inus DeYoung in -
f
S

o 5
-
r%v
%

e 1
for tae “1939-40

It may well be that the misconduct of a previous licensee
at certain premises may be consldered as a pmrtlnvnt circumstance
by a local issuing autnorlty when seeking to determine whether to
issue a new license for such prcalscs . Julligan v, Lyndhurst,
Bulletin 146, Item 6. However, whers, as here, a new license has,
after such mLsconruct, actu?lly been granted and the premises
properly conducted under it, the issuing authority may not there-
after, when a subsequent anpllcqtlon for license for the preumises
is made, seek to revert back to the now outmoded misconduct and on
such ground deny the applicant.

In view of the foregoing, it thus appears that appellant's
license was arbitrarily denied.

However, since such daenial, “esponﬂcpt has, in Ag
adopted an ordinance limiting LOHQUWP tion licenses (3 ep
newsls) in Paterson to 300, a quota already exhausted.

Although such ordinance was aqoptbu after the denial, 1t
is nevertheless an important factor to be considered on this ap-
peal. See the leading case of Franklin Stores v, Elizabeth, Bulle-
tin 61, Item 1. For recent instances of the rule, see Forest Hill
Boat L.ub V. Cinnamingon, Bulletin 372, Item 7 llQ ITtalian American
Citizens Club v. Grccqw*che Bulletin 59? Item 9.

However, 1t does not follow that such .ordinance ‘therefore
stands in necessary bar of issuance of .appellant's license. As il-
lustrated by the cited cases, a subsequently adopted quona should be
deemed such bar only when 1t formally embodies a policy which was in
effect at time of the denial. 1In the present case 1t cannot be sald
that : csponuont when denying 1p0c11ant’s application, was™then pur-
suing - apy bona fide pollCT’Ol dssuing no further licernses. To the
contrary, it appears, from the records of this Department, that at
or abouu such tine reoponubmt actually issued, in total Six new
conbumptlon licenses in Paterson. '

Mepca, in such case, where T“”DOﬂdbnt was. thus not pursu-
ing any bona fide policy of limitation and denied the dppbllaﬂt‘
llCuﬂSL for TbluTij reasons, the subsequently adopted quota may
not, in fairness, be retroactively applied to justify the invalid
denial, '

The action of respondent is, therefore, 10“crscd. Re-
SpOnuth is 1recte’ to 1ssuc a license to appellant forth wlth as

applied for.. | W.W. GARRETT,
Dated: June 6, 1940, - ACtlﬂg Com@15510n@r
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6. - EDUCATIONAL CAMPAIGN
June 4, 1940.
TO: E. W. GARRETT, Acting Commissicner

"ROM: 5. B. WHITE, Chilef Inspector

Herewith 1ist of addresses made by members of the Department in connec-
tion with Educatlonal Campaign during the period July 1 1930 to June 1, 1940,
and the organizations before which appearances were made°

1939

July
13 First Name Club of the Schenley Distributoere Corp. D. Frederick Burnett
14 Hobah Lodge No. 122, I.0.0.F. of Dividing Creek Frank M. Middleton
18 Atlantic City Rotary Club Stanton J. MacIntogh
Aug.
1 Chatham Kiwanis Club - o D. Frederick Burnett
9 Mt. Holly Rotary Club Frank M.‘MiddletOﬁ
14 Bergenfield Rotary Club Sydney B. White
29 Paterson Kiwanis Club Maurice E. Agh
Sepl. |
14 Moorestown Rotary Club Frank M. Middleton
27 Asbury Park Rotary Club David J. Hf Murray
Oct. |
9 Na. ulOﬂﬂl Association of Alcoholic Bovcrapn ' .
Importers Inc. D. Frederick Burnett
10~ Vheatsheaf Crafteman's Club of Roselle ‘ David J. H.'Murray'
31 Moorestown W. C. T. U. : : Bayard M. Sullivan
Nov.
1 Carlstadt Women's Club Maurice E. Ash
5 Sunday B ng Digecussion Group of the Central ,
Brick Precgbyterian Church of East Orange _Stanton Jd. MacIntogi
8 Wewerk Tavern Assoclation, Inc. D. Fredefiok Burnett
10 Newark Minisferi&l Association | D. Fredefick Burnett
15' 'Siith Police Training Class of Elizabetl | Tlllle &. Codd |
21' ﬂ.‘Knighfsiof Columbus of Atlantic City: v Stanton J. Macintosh
. v R .

11 Lekewood Rotary Ciub ' Sydney B. White
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1940
Jan.
4 Palmyra--Riverton Rotary Club
5 Montclair Minister's Association
7 Evening Service of St. Paul's Methodist
Church of Newark
10 N. J. Stete Association of Township
Committeemen
10 Alumnus Reunion Agsocilation of
Princeton University
10 Gloucester County Beverage Men's
Association
16 Peace Officers Association of Warren County
18 Palestine Lodge, F. & A. M. of New Brunswick
18 Newton Kiwanis Club
19 Woman'g Weifare Club of East Orange
23 Leni Lenape #15 1.0.0.F. of Lambertville
25 U.C.C. State Employeeg' "Know Your
Government" Group
25 Esgex County W. C. T. U.
25 Asgociated Wineries of N. J. Inc.
29 Junior School of Moorestown
29 Joln McCutcheon Republican League ~f FPatersen
29 Freehold Lions Club
30 Fogeville Liong Club
31 Belleville Rotary Club
| Feb.
1 Perth Amboy Lions Club
2 West Orange Rotary Ciub
5 Tomen's Club of Clinton
5 Alumni Association of Seton Hall College
7 Carteret Liguor Dealerg! Asgociation
12 Warren County Rod & Gun Club No. 2
12 The Civie Club of Lakewood
13 Ashury Park Woman's Republican Club
14 Haddonfield Rotary Club
15

.....
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Bayard M. Sullivan

D. frederick Burnett
Stanton J. MacIntosh
Stenton J. MacIntosh
D. Frederick Burnett

Trank M. Middleton
Sydney B. White
David J. H. Murray
Louis P. Ratti
Barls W. Garrelt

Judiah Higgins

D. Frederick Burnett
Stanton J. MacIntosh
Earie W. Garrett
Richard E. Silberman
Edward Lurie

David J. H. Murray
Stanton J. MacIntesh

Mauvrice E. Ash

David J. H. Murray
D. Frederick Burnett
Meurice E. Ash

D. Frederick Burnetdl
Sydney B. White
Judlaeh Higgins
Maurice E. Ash
David. J. H. Murray
Frank M. Middleton

Frank M. Middleton
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Feb.

15

19
21

2L

29
March

3

o o U Ut

11
11

11

Lafayette Chapter No. 26, Royal Arch
Masong of Rahway

Lambertville Rotary Club

Dunellen Chamber of Commerce

St. John's Lodge #1, F. & A. M. of Newark

Paulsboro Republican Club

Montana Lodge #23 of Knights of Pythias
of Phillipsburg

Camden Suburban Liquer Dealers' Asscciation,

Division #49

P. B. A. #71 of Ocean County
Hackettsfown Rotary‘Glub>
Salem Rotary Club

Perfh Amboy Rotary Club
Gloucester City Rotary Club
Red Bank Chamber of Commerce
Avoda Ciub of Atlantic City

Woodbridge Rotary Club

‘Hawthorne Young People of the First

Baptigt Church of East Orange

Point Pleasant Rotary Club

Hebrew Benevolent Sociely of Long Branch
Salem Y's ilen's Club |

South River Rotary Club

Men's Association of Christ Church of
Short Hills

Merchantville Lions Club
Maplewood W. C. T. U.
Police Training School of East Orange

Plainfield Bar Association

Brotherhood of the Firgt Methodist Church

of Lekewood
Y. M. & Y. W, H, A. of Long Branch

North Newark Kiwanis Club

PAGE 11.

David J. H. Murray
Horace ¥W. Roxbury
David J. H. Murray
D. Frederick Burnett

Frank M. Middleton
Judiah Higgins

Frank M. Middleton
William F. Chinery
Judiah Higgins
Bayard M. Sulliven
David J. H. Murray
Rogcoe C. Lockwood
Maurice E. Ash
Géorge F. Tracy

David J. H. Murray

Emerson A. Tschupp
David J. H. Murray
Sydney B. White
Norman Myers

Stanton J. MacIntosh

Stanton J. MacIntosh
Wiiliam W. Brooks
Maurice B. Ash
Williem S. Codd

D. Frederick Burnett

John E. Shafto
Harry Castelbaum

merson A. Tschupp
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March
13 Nutley Lions Club
14 Belléville Lions Club
14 Men's Club of Sixth Presbyterian Church
“of Newark
17 South Jersey Liquor Dealers' Association
17 Young Peoples Fellowshin of the Dutch
Reformed Church of Pequannock Township
18 Political Service Students of Rutgers
University
19 Perth Amboy Kiwanis Club
19 Orange-West Orenge Kiwanis Club
20 United Republican Club of Pennsaulen
Tovwuiship
26 Newerk Tavern Associstion, Inc.
26 Keypérﬁ Kiwanis Club
26 Red Bank Lions Club
27 Livingston Kiwanis Club
27 iast Orange Rotary Club
27 Montclair Lions Club
R7 Demociratic Club of Metuchen
\pril
2 Schraalenburgh Valley Kiwanis Club
2 Morris County Liquor Dealers' Association
2 Asbury Park Junior Hadasssh
3 New Brunswick Turn Verein
3 Cellingswood Rotary Club
3 State Beverage Distrihutor's Association
of Wew Jersey
2 Trenton Zotary Club
4 'American Legion Post #159 of Flemington
5 Belmar Masonic Club
5 .Barenﬂ eachers Association of
Pequannock Towmship
a Asbury Park High School Students
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Stanton J. MacIntosh

Sydney B. ¥hite

g8 Bagile

D. Frederick Burnett

Mthony Robbins

D. Frederick Burnett
Sydney B. VWhite

< Burnett

Charles Bagile

Erwin B. Hock
Sydney B. White
Stanton J. MecIntosh
David J. H. Murray
Williem S. Codd

William S. Codc

o

Stanton J. MecIntosh

Syvdney B. Vhite

Sydney B. White
Sydney B. Hhite
David J. H. Murray
John K. Shafto

Frank M. Middleton

Sydney B. Ehite
Erwin B. Hock

David J. H. Murray

Anthony Robbins

David J. H. Murray
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April

g

10

10
10
11

11

16

16

18
22
23
R3

30
30

May

T

Ushers Club of the First Presbyterian
Church of HEdgewater

Freehold Rotary Club
Ewing Town p Beverage Associaticn

Jersey City Retail Liquor Dealers
Asgoclation, Inc.

Knights of Pythias Lodge of Flemington
Bergen & Pagsalc Pamona Grange
Red Benk Rotary Club
Verona Rotary‘Club
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7. APPELLATE DECISIONS - NICHOLAS v. DOVER.

CHRIST NICHOLAS, )
' Appellant, )

ON APPEAL

-VS— ) CONCLUSIONS
BOARD OF ALDERMEN OF THE )

TOWN OF DOVER,

Respondent

— eme e s e e e e mem ame o ee mam mee e e

Frederick C. Henn, Esq., Attorney for Appellant.

William H. H. Ely, Esqg.,, Attorney for Respondent.

Irving Youngelson, Esg. and Bertram M. Berla, Esqg., Attorneys
for Objectors.

Appellant, who formerly conducted a grocery store at
5 South Sussex Street, applied for and obtained a person to person
transfer of a consumption license which had been issued to Helen
Rausch for premises located at 241 Fast Blackwell Street. There-
after, he moved his grocery business to other premises and applied
to transfer said license from 241 Fast Blackwell Street to 5 South
Sussex Street. Respondent denied the application for a place to
place transfer and appellant appeals.

There is some evidence that when the application for
transfer from person to person was made, some of the members of
the Board of Aldermen knew tihat appellant intended to apply also
for a place to place transfer. Appellant, however, does not con-
tend that the granting of the person to person transfer estopped
respondent from denying the place to place transfer and, in fact,
such action would not work an estoppel since different considera-
tions are involved.

The premilses known as 5 South Sussex Street are fifty
feet south of Blackwell Street and, adnmittedly, arc in the heart of
the business section of Dover. The westerly sidc of South Sussex
Street, on which dppnllamt‘ prenges are located, contains vari-
ous business places for a distance of one block Dctween Blackwell
Street and Dickerson Strecet. The casterly side of South Sussex
Street, opposite this business section, contains a large five and
ten cent store and a vacant lot. It appears, however, that on the
westerly side of South Sussex Street there already exist two 1i-
censed places, one a cafe and the other a liquor store, in bulldlngs
which adjoin each other. It appears also that the nearest side of -
the cafe 1s only thirty-seven fect from the nearest side of appel-
lantt's premises. Thus, the transfer of appellant?!s licensec would
result in the establishment of three liguor places upon one block
within a distance of one hundred feet.

In a business section of this kind, the question as to
the number of licenses which should be granted is prlmarlly a mat-
ter to be decided in the reasonable discretion of the issuing
authority. Rapp v. Linden, Bulletin 185, Item 9; Croclata v.
Clifton, Bulletin 189, Item 6; Sobocienski v. Newark, Bulletin 2389,
Item 8; Hoffman v. Ridgefield Park, Bulletin 534, Item 12,
cf. Lingelbach v. North Caldwell, Bulletin 180, Item 8. There is
no convincing evidence that an additional licensed place 1s neces-—
sary, and hence appellant has not sustained the burden of proéf in
showing that respondent abused its discretion.
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After the hearing herein appellant requested a supplemental
hearing to examine into the circumstances surrounding the transfer,
on April 25, 1940, of a consumption license held by one Woda, to
premises known as 40 North Sussex Street. This transfer was granted
approximately two months after appellant!s application to transfer
from place to place had been denied. The evidence presented at the
supplemental hearing was material under the rule laid down by the
Commissioner in Karpf v. Way, Bulletin 81, Item 15, wherein he saild:

"While 1t is proper to refuse to issue a license for

" premises located in a vicinity already adequately pro-
vided for, ncvertheless, where the respondent subse-
quently i1ssues additional licenses in the same vicinity,
the contention that the ilssuance of additional licenses
1s soclally undesirable falls of its own welght.!

In the Karpf case, however, it appeared that after denial of appel-
lant's application two additional consumption licenscs had been
issued for premises in the same vicinity, one being approximately
one hundred and fifty feet away from appellant!s premises. In
DeVito v. North Arlinglton, Bulletin 160, Item 1, 1t appeared that
after appellantts application had been denled respondent therein
transferred another license into immediate vicinity of appellant's
premises. In neiltier of the cases cited ¢ld the respondent therein
offer any explanation.

In the present case, however, seven members of the Board
of Alcdermen and the Mayor were subpocnaed by appellant and testi-
fied at the supplemental hearing. A review of their testimony
discloses that North Susscx Street is also a business scction for
a distaonce of approximately three blocks north of Blackwell Street;

- that the Woda license was transferred to premises opposite the mu~
nicipal building and about four hundred eighty-nine feet north of
Blackwell Street; that Wodals premises are approximately two hun-—
dred feet in one dircction and three hundred fect in the other di-
rection from the nearest licensed premises., The members of the
Board and the Hayor testified that in their opinion the Woda ap-
plication was distinguished from the Nicholas application because
cf the difference in footage between licensed prenises. The pres-—
ent case, therefore, 1s distinguishable from the cases already
cited herein. I conclude that appellant has not susitained the
burden of proof in showing that respondent unreasonably discrinm-
inatec against him in denying his application and granting the
‘Woda application. .

The action of respondent is, therefore, affirmed.

N
Acting Commissioncr.

Datecd: June 6, 1940,
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