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l •. '· DI.SCIPLINARY PRci'CEEDINGS - NUISANCE (APPARENT HOMOSExU'ALSf :.:_._ 
SALE DURING PROHIBITED HOURS - LICENSE. SUSPENDED FOR . . . 
55 DAYSo . 

Iri the Matter of.Disciplinary 
~:roe eeding s against . 

. CLARENCE HOOVER
1 

• •• • 

,, ·-:· .· t/a HOOVEIP S . TAVERN . . . . 

) 
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-.:-_.J "· 
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• ... ··' . ' 

. ~ . .' . . 

.. : ·West. side :of.· Tabor Road. . . . 
. . about 500 feet· south of Maple Aveo· .. 

· ·.· ··Parsippany-Troy Hills · · · 

ON· REMAND .... 
·'.) ..... , ... : CONCLUSIONS:· 

AND.· ORDER" . 
. PO Morris Plains RFD, N. J., )- .. . ... ·.· ·~ . 

. ' . 

Haider of ·_Plenary Retail .Consumption ).· 
·License C-12, issued by the Township_ .. " 
.Comini ttee of the Township of Parsippany- ·. · ') .. · 
Troy Hills~ · · - · :::' ... ,, '· 

' '' ,., . -.. ~--~-----:-.;..---~---..,----------~ ..... -.......... ____ ... _____ _ 
McGovern and Rosem.an,.: Esq.s.:; by William J .a McGovern;,: Esq~·~· _· · . 

·: Attorneys:for-Licensee •. ·· : · .:· . .-._:'.·:. 
Edward F$ Ambrose, Esq .• , App·earing for Division of Alc.oholic .. 

Beverage Cont:rol 4) '. ·" 

BY THE ACTING DIRECTOR: 

T~e ·Hearer has filed the· following Report. he.rein: · · 

. . . -"This matter comes before me pursuant to. an· Order of·· .... : · · 
Remand dated April 18, 1963, from the Superior Court of. New· .. ._ ... :·.,· · 
Jersey, ~ppellate Division, which sald order dire_cts trurt .. a ·rui1. ·. 

··, ahd complete new hearing and findings of facts and conclusions~·· 
·of law shall be made herein& · · · 

.. "Accordingly, the matter _was .set .down and ·hearings (four··.· 
days) commenced on the date set forth in said order and were .. '.· . 
concluded ·on April 30 ~ · · · 

. . "The licensee pleaded not guilty to the ·rollowing-
. -charges: 

·1 ... __ ...... . 

. .. ~ . .' 1.. 
··~ ~' 

.,1. On December 8, 9, 16, 29 and 30, 1961, you- - , 
allowed, permitted and suffered your licensed. 
place of business to be· conducted in s __ uch manner.· 
as to become a nuisance i~ that you allowed, _ . · ... 
. permitted and suffered persons who appeared .to'..·.:.'/.._;.,: 

, .be homosexuals, e. g 9 males .impersona ti.ng_ fema~·es.·,. , .. . 
in and upon your licensed premises;· al,l.6wed, · · .. . 
permitted. and .suffered such. persons to freque11.--t ,:,·::,::·.:.;;~· 
and congregate ·1n and ·upon your licehsed,.prem1ses·;;~:~·:;. 
and .otherwise conducted your· licensed. pl!ace of.·:·.,>~>.:.::.:_:: 
business in a manner offensive to common· decency:·~_'.. 

: and _public morals; in violation of Rule ·5 of .Sta:~·e 
Regulation· N.o (» ~20. . .... · : .. ~ .. \ t 

•'; 

. e 2 '! On Saturday,. Dec em her 16, 1961, between· 3: bO. ···a ~·m·"·:·_, ·.:· 
. and 3 :15 a .m., you permitted the consumption; _of ... 
alcoholic beverages on your licensed premises;. :·in_ . 
violation of Article J.11 of Revised Ordinances -0f 

. / 



PAGE2 BULLETIN 1521' 

the T.ownship· of Parsippany-Troy Hills· 
New Jer$ey, 1953, adopted November 10, 1953.' 

''At the hearing held herein the Division called as -its 
witn~sses twd ABC:~gents, hereinafter referred to as Agent S,artd 
Agent G .. 

. · . · ":T.h.e te~timoriy of Agent s may be ·summarized as ·follows: 
In the. company of Agent G he visited the licensed, premises on the 
dates· set forth in the first charge.. On February 8, at about 
10:05 p.m., they arrived at the premises and seated· themselv~s at 
the bar.. At that time the;re were five males and two coup_les. 
The patronage continued to increase, ~nd by 12.p.m" of that 
date there were about thirty-three .Persons, of whom twenty-one 
were males. All the male~ were seated in the same· general area 
and apparently were part of the same group. ·Of the twenty-one 
males, .. fourteen attracted his- attention fo:r the reason that, 
while:·.they w-ere attired in :normal male attire, .their conduct 
.and mannerisms manifested an appearance of male's impersbna ting 
females. The mannerisms and conduct were more particularly 
described as .follows: They spoke in lispy and high-pitched 
tones; used limp-wrist motions; most of them.flicked their 
cigarettes with the index finger in a feminine manner; sipped 
their drinks 'very femininely', 'very slowly and daintily;1· 
rolled their eyes at one another; when they moved about the 
premises they walked on the balls of their feet and swished 
and swayed their hips in a feminine manner. He also.observed 
that a .number of these apparent homosexuals t?aveled in pairs 
and, when two apparent homosexuals entered together, one 
would assist in seating his companion, then purchase the drink 
for the other in the manner of a man taking the active part, 
while the other would be the passive recipient in the manner 
of a female. The 'man' would order the drink and pay for 
the drink such as an ordinary male and female couple might act 
normally. He also noticed that two of the apparent homosexuals 
placed their arms about each other's waist while they were 
talking, rolled their eyes at each other and made endearing 
mot~ons. 

nnuring this time James Renna (hereinafter Jim) was 
·entertaining at the counter on a. platform behind the bar, and 
Clarence Hoover (hereinafter licensee) was in and about the 
said premises. Jim sanB a few songs and made references to 
female brea~ts, simulating the nipples during his rendition of 
a song called •Cup Cakes.' These songs were directed to this 
group of apparent homosexuals, and the agent observed that they 
reacted by rolling their eyes at each other and ~one fellow would 
place an arm around the other's neck.w At some time during 
the evening" Jim passed Joseph Passalacqua (her.einafter Joe) . 
who was tending bar and placed his hands on Joe's hips from behind~ 
rubbed his pants against Joe's buttocks, rotated a little bit. I 
and said 'I may never get a chance like this .again' to the J 

appreciative laughter of this group of apparent homosexuals. 
The agents left the premises at 12:50 a~m. I 

"At. 12:01 on Saturday, December 16, the agent, in the 
company of Agent G, entered the premise$ and seated himself at 
the bar. · At this tlme he noted that the licensee wa~-- tending bar 
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the previous occasion, with ·the following_ aq_di tional · des-cription: 
They would move their hips from side to side;_; in talking~ they .. · 
would use the limp:-·wrist movements; some of· them would· protr'\lde. 
their ton~ues as they conversed; ·they were very close, ~ndearing 
and affectionate to each.other. He noted that a number of these 
apparent homosexuals entered the premises in pairs and several 
departed tn pairs; and that they joined the group upon entering. 
The actions, mannerisms and conduct of this group of males made· . · 
it clear to this agent that they were males impersonating females, -
more commonly known as 'fairies, fags, queers.' · 

"On Friday evening, December 29, at .10:15 p.m., thl:s agent, 
in the company of Agent G, re-entered-the premises, this agent 
entering first and Agent G following him shortly thereafter. 
At that time there were eighteen males in· one section of the . 
bar and two couples on the other side of the bar and two females 
in the company of the licensee. Of the eighteen males who 
were at the premises at the height of the activity, seventeen 
attracted his attention because they appeared to.have the 
mannerisms, characteristics, actions and.conduct hereinabove 
described on the previous occasions, with the additional· 
-characteristic that some of them used a lispy tone of voice. 
~hen donversing with each other. This agent ggt into ~ · 
.conversation with Jim during the break in his performance, and 
Jim was asked whether he ever takes out any of these 'fags.' _. 
He replied, 'I go for a change, a litte_variety.• Agent G 
inquired 'Do you think he could make out? Can I get one of the 
fags?' and Jim replied 1Take your pick. There are plenty pf 
them in here.' Jim further volunteered that these app~rent 
homosexuals frequent the premises on Friday nights and that they 
are good for business whenever patrons aren't aro1.ll1d. They then 
engaged Joe, the bartender, in conversation and he admitted that 
all of the eighteen males congregated on the other side of the 

.. bar were 'girls.' 

·"The agent then ap-proached the licensee who was seated 
at the bar purchasing drinks for two females in his company· and 
kissing one of them. He identified himself by exhibit~ng his 
·credentials and they retired to a stockroom ·1n the rear of the 

. premises. The agent then asked the licensee why all these 
homosexuals are on the premises and the licensee replied ·'You 
call them fags and I.call them fags. You~know· what they are, 

·and ·I kno·w what they are. Did they solicit you? Did they 
solicit anyone? -They don't bother anyone. ·I don't let.them. 
bother anyone.' He further sta.ted that he keeps a close watch 

.on them; that he caught two of them fooling around in~ car on 
his lot and chased themo While he was discussing this with the 

' licensee, two more males entered. the premises and they appeared 
to be homosexuals. The agent pointed them out to the lic~nsee 
who smiled·and didn't answer~ The bartender Joe was thereupon 

· summoned to the· room and was questioned by the. agents as to 
the period of time within which these apparent homosexuals 
had been frequenting the premises. As he was about to answe-r, 
he was enjoined by the licensee. Jim thereupon entered the 
room and he too was ordered by the· licensee to remain silent 
and refuse to answer any questions. 

"This agent's testimony remained substantially unshaken 
under a vigorous and protracted cross examination. It was 
developed on.cross.examination that the premises were well 
lighted and he was able to note that half of the apparent 
homosexuals were· making t'goo-goo~·: eyes at the others on 
December 29. He also reiterated his testimony with respe~t 
to the sim~lated sodomy per~ormed by Jim on Joe on December 8. 
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·:-: ... : :;, ·.:Tt-·was:· ·fur:ther developed that on December 29 he observed two 
;·: ... tipp~rent .homosexuals dancing with each other and, while they 

:···'_),:--:: '·di'<ti not. dance dUring the entire period-, .were on the floor for 
':,.·, >.> .. : ;s\ome. :.time before they were told to leave the floor by Joe • 

. , r. :' ~ ~ .. , 

·· : "Agen~ G substantially corroborated the testimony of i 

,Agent S. and added the following: On one_ of these visits he 
noticed.that one of the apparent homosexuals put his· hand 

·: : around· the waist of anotner and let it rest there. . Also h~ 
observed that most of these apparent.homosexuals entered· 

.the premises in couples or pairsG One would fix the.chair 
·, .. .for the· other, take his. coat to the cloak room, . order drinks 

. and· ·pay. for such drinks irt the manner of a. male treating, 
·.his femal~ ~ompanion. On all of these visits the agent 

····observed that the apparent homosexuals were· grouped ·together 
-~~one section.of the baro He described their conduct and 
mannerisms in the same manner as described by Agent S1• .He 

.. · no.ted. that they walked on the balls of their feet, that they 
swi'shed: and swayed their hips, they held ·the. glass daintily, 

"'"'=.took. sma11 sips and placed the glass gently 0n the .bar; .... they. 
flicked their. ashes with the index finger. He also noted. 

~.~ t:ha,t the normal male and female couples seated at the other 
. side :.of the· bar appeared to enjoy the conduct of these apparent 
homosexuals; would whisper and giggle. He also heard :~he.se 

... apparent homosexuals frequently use the terms 'honey'· and 
_., swe·etie.·•, The agent also testified to thes.e doul:;>le entendre 

-~ :· or ·double-:-meaning songs which were rendered by Jim on 
Dec·ember 8. They included 'Cup Cakes 1 and '·Rose of Wash,ington 

::Square' .. and he_corroborated the testimony of Agent S with· 
: re:sp'ect to the simulated sodomy performed by Jim on- Joe the 

· ·· _.... · .. :bifrtender o 

. :~ . ';- . '• 

... ,~. · .. · . , "This agent also testified with respect· to the second 
charge that on December 16 he remained at the bar after Agent 
S left the premises, and at 2:59 ~Qm. (by his wristwatch) was 

·:,·served a beer. He fina1ly consumed this drink at 3:15 a.m. 
~: chenl\ed his wristwatch again for the exact time (at 3 :15,· :a .m.) 

.. :·.and:-. left the premiseso· There were patrons at the bar. after 
3.a~m., and at his departure one couple still remained on the 

. ·premises. At about 3 :17 a~m. he observed this couple_ leave~. 
·::'·He· also- noted that during the period between 3 and 3 :15- a.m •.. · 

I . 
. . I . 

._ ... ,.,_the patrons on the premises were served and were permitted · 
. to .consume their drinks. When he left the premise·s he ·w~s , 

· .. , ... :.,j·oined by Agent S and they departed the area, and .. immediately 
:· , .· ther.eafter ·made a written notation of the time$ , 

. ti His testimony on cross examination rem~ined unshaken but 

1 

f 
I· 

· he admitted that he saw no lewd or immoral: acts on .the part of 
the patrons on his visits, other than that hereinabove describedj. 
He admitted that he did not point out any individual as a 1 

·homosexual and merely referred to the entire group as b~ing . · / 
. apparent homosexuals.· · . . .. . . 1 

"The licensee testified :!in his own behalf and, in additionJ 
produced Jim and J.oe. Jim testified as. follows: He is an . " . I· 
entertainer on weekends at the licensed. premises and has bee.n a*.· 
entertainer for the. past twenty years. ·He- insisted that there is· 
no :difference in the manner of holding a glass between a male 1,·, . 

and a female; that the walk of a female is the same as that of a 
·male, :regardless of whether the female·wears high.heels.or low 
, heels •. · He· noted that many people who walk in the manner. des-· 
.cribed.by the agents included fighters, tennis players, etc. 

1, .. 1 .. ' 
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He said it wa3 characteristic of these athletes that they 
.walked with a springy motion., He denied being ·aware of any 
of the characteristics of a homosexual., He also stated that he 
discerned no difference in thB movement of .the hips of a· femal~ 
and that of a male while walking and, in any event, the male 
patrons at the premises walked in a normal manner on the dates 
in question., He denied hearing any of the males talking in a 
lispy tone nor did he see any of the males protrude their 
tongues in the manner described by the agentso He felt it was 
common practice to buy each other drinks and this was no marked " 
action of an apparent homosexual; he did see certain.males · 
affectionately tap others on the back or the shoulder but denied 
that there was any embracing or any rolling of eyes or •goo-goo' 
eyes, and he insisted that the patrons were normal in every 
respect. 

"He further.testified that, on the December 16 visit of 
the agents, Agent G mentioned that he goes for 'fags' and this 
witness responded •I get no message.' With respect to the 
December 29 occasion he stated that he did sing several stanzas 
of 'The Baker's Daughter~ 'but denied that it had any double 
meaning. He also sang the song •Cup Cakesv, the firsttwo lines· 
of which are as follows: 

'I lov:e to nibble on those cupcakes .. :i; go nut1about 
\/ their taste. They seem to melt right in my mouth. 

She never had complaint. They are smooth as silk 
and rich with milk.' 

"On cross examination he was asked specifically what his 
conception or definition was of a homosexual. He replied that 
a homosexual is one 'with a lot of lipstick, wears a lot of 
lipsti9k, eyebrow pencil, smells and stinks of perfU1lle.• 
He stated that the only place he saw homosexuals dressed 
occasionally in female attire was on a main thoroµghfare in 
Newark. He was asked the following question: 

'Q. • •• If you were to go into an establishment or in 
a room, whether it is a liquor license or not, 
and if you saw a group of men who spoke in high 
pitched voices, who used limp wrist action, who 
walked high on the balls of the1:r fee:t and as. they. · 
walked they swished their hips and also their 
shoulders and if they were to move their hands in 
a dainty way, would that mean· anything to you? 

'A. No, sir.' 

,!'Joseph Passal~cqua, herein referred to as Joe, was a 
bartender on the occasions referred to, and he tGo denied that 
there was ·any essential difference b~tween the gait of males 
and females regardless of whether a female wore a high or low 
shoe; that there was no difference in the movement of the 
hips or in the way men and women held drinks or cigarettes. He 
also denied that he saw any limp-wrist motions on the part of 
the males in the premises on the dates in, question; heard no one 
speak in a high-pitched voice; saw no tongues protruding from 
the mouths of _the males; stated that walking in the manner 
described by the agent is a ~haracteristic of athletes; in
deed, he walked that way because he was a former athlete. With 
respect to the interrogati~n which took place at the time of · 
confrontation by the agents, Joe stated that, when questioned, 
he merely said 'I won't answer at this time.' 
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. ''·He additionally denied hearing the agents disc-vss arty . 
of the appa:rent homosexuals on the date herein before referred . 

I 

I 

·to:; and stated that they might have said something to hi.m but 
he ·aid not hear them because he was ·v concentrating on drinks.' 
He admitted ori cross exarninn tion that the only time -he recogni·zed 
apparent homosexual$ was in August of 1962 when several of these '· 
pers·ons came into the_premises, yere hoiding hands ahd, as they 
seated, one wrapped his arm around the other. At that point 

·he insisted that he evipted·them~ 

· . . · "Clarence Hoover (the licensee), testifying in defense to 
. ·the second charge, ·stated that the last person who was 
-~ermitted to imbiae alcoholic beverag~s on December 16 l~ft the 
said premises at 3 a.m. His explanatlort of the faqt that the 

. clock on the wall indicated that it was 3:·15 was that he 
purposely set the clock fifteen minutes fast~ 

"With respect to. th~ first charge, he denied tba t Jim .. 
entertained in any but the most usual way by singip.g standard 

· :so"ngs ~ He could not conceive any double entendre or double 
ineahing ·in such songs as •The Baker's Daughter• and certainly 
he felt_t}1ere was nothing immoral or improper. · 

"He .di~ not observe any itn.propriety on the parts of Jim 
and J"oe oh the evening of December 8; nor did he witness at any 
time any.oongregatioh of males·on one side of the bar as 
de.scribed by the agents. His only experierI:ce with homosexuals 
o~ appar~pt homosexu~is occurred a.long time ago in Los 
Angeles when he s~w two males with heavy make-up oh" His 
testimony was simi:i_ar tb that of Jilt1 with respect to his 
opinion as to any aileged differences in habits ~nd conduct of I 

. males and females. He too saw no difference in drinking methods, 
:of smoking habits, nor did.he find any difference :Ln their gait,[ 
in the movement of their hips or in the way they held their 
glasses. -He. too did not observe any males holding hands or 
caliing each other with endearing terms, . sticking out their 
torigues or rolling their eyes in the manner described here-
ina bove. 

. . . . . I 

"At the· time of conftontation on December 29, the agents : 
·questioneQ. the licensee as follotvs: t How ._long these hoinosexualsl 

.. been hanging out here? Sol says, l don't- know who you mean. 
Who do y-0u tn~an? ...... You point out the PE30p1e who are supposed 
to be homosexuals and I' 11 tell you how long they been hatu].ing 
out here.• At that point Joe ent~red the room and the agent 
asked him the same question, and the licensee continued: 
'So I sai-d to Joe ••• Don't try to answer that question because 
you donit--only be guessing. You don't know how to answer that 
c].uestion.' And further, 'You· are asking this man questions" 
I said !'11 answer the questions for you but I'4 like to have 
my attorney present •••• r don't think my people working for me 
should answer for me.' 

I 

.. "On cross examination the 11censee reiterated the fact . I 
th.'3. t ·he saw no such per sons as described by the· agents at any · 

I 

time •. · Nor qoes he. see any difference in the mannerisms or ;[ 
c6nduct or charactetistics and walk and drinki~g o~ smoking .. i 
habits between males and females and, ·indeed, he did not observ~ 
any of the mannerisms as ascribed to thes1e apparent homosexuals I 
on. the cla ti~s in cruestiono He was· a_sked the following question: I 

1. 

I 

. i 

I 
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congregated in ~ne section together- on.the .dates in questlont· 
it would appe.ar that the charges- have been. pro.ved.. It is true 
that these persons did. not ·Wea~ fe~ale.garb,: but female garb 
is not necessary for such a finding9 ·.R~ Kaczka and·Trobiano, 
BUlletin 1063, Item I; Re Hutgers .CoQ.ktail Bar 11 . A Corp", 
Bulletin .1133,. I tern 2 o_ ... . 

_"Proper. liquor contr9l, -bearing in mind that our p·rima:ry 
responsibility· is to protect_ the. public welfare, diet~t~s· 
that the -congregatin·g of homosexuals or apparent homosexuals · 
or males impersonating fefuales oh licensed.premises be : 
staunchly prohibite.d. The situation ·disclosed by the records 
in this case constitutes·a nuisance and, as such, is a dlear 
viol~tion of Rule ·5 of State Regulation Noa 20 as alleged i~ 
the charge. To permit such persons to gather and congregate 
in large numbers on licensed premises is itself detrimental 
to the public welfare and tends .to encourage them to .carry 
on th~ir unnatural practices •. In addition, innocent members. 
of the public frequenting such premises, by being exposed to 
these conditiohs, may well be adversely affected. Re Kaczka 
and_Trobiano, supra. And it is·. no excuse that the licensee· 
did not recognize these persons as apparent homosexuals& The 
s~tu~tion here was so obvious in my Judgment as .to completely 
discredit the licensee's testimony .in that respect. It 
requires only ordinary frankness to state that his professed . 
inability to recognize these apparent homosexuals was ip~i~cere 

·and .ingenuine. It is clear as crystal. that, if the agents•_. 
version is to be believed, as I do belleve·it, then they. 
should have been·recognized even in the darknesso As .wa~ observed 
by the Director in Re S~mmons, Bulletin 1406, Item 2 :· 

. . 

·'I believe thq.t, with exceptions. infinitesimal and·. 
remote,.it takes only common sense, with a. reasonable 
amount of judgment ba.sed upon observation as to garb 
and conduct (abnormal for :a woman), to distinguish · 
a so-called lesbian from a normal womano• 

roThe licensee cannot !avoid his responsibility by merely 
closing his eyes and ears. On the contraryj licensees must 
use their eyes and earsj and us~ them effectivelyj to prevent. 
improper use of the premises.' Re Ehrlich,· Bulletin 1441, Item 
5; Bilowith v .. Passaic, Bulletin 527, Item 3. 

"Finally, it would be appropriate to quqte from the 
Commentaries of the Prophet Jeremiah: 

'There is none so blind ash~ who will not, see~' 
(Jeremiah: 20) 

''A liquor license ;is a mere privilege. Paul v. Glouce~ter, 
50 N=J.L. 585; Mazza v~ Cavicchi~, 15 N.J. 4980 As thp court 
sald in Benedetti Vo 'I'rento:n, .35 N.J. Super. 30, at po· 35.: 

-'In the public interest, the right to pr~scribe the 
conditions under which. il;ltoxicants may be sold is 
pra6tically limitless.• 

"Judge Jayne, speaking for the eo~rt In re f.7 Club, Inco, 
26 N .J. · Supe:r ~ 43, at p ~ 52, said: , 

'The governme11:tal powe·r extensively to supervise the 
conduct of the liquor bustnes~ _and· to·- confine the 

. ~~~ 

'-\;, 
,\ 

\~ . 
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conduct of ·that business~.to reputable licensees 
·who wfll. _manage .it in: a ·re·putable manner has. 
unifor·mly' been accorded-- ·broad and. liberal-.· 

... : .. ·JUdJc-ial .support·"' · 

And, as was pointed· out in :Re ·Polka Club In·c ... ; -· Bulle'tin. 1045, 
.Item 6.: 

: .• ' •. =-.~ .. 

•·Rig-id -~nforcement o.f -the regula ttoti~i a •• :. 'is. es's~nt1a1· · 
. to the presefvation o'f .decencyand· the protect.ion of 
the public ·morals •• · •.• ' 
. . . 

. . . 

"Considering all the facts adduc.ed -:·herein. and· the legal· 
principles applica. ble thereto, I . con.clude· ·tha-t . the.· licensee · 1~ 
guilty 'of this charge... . . ; . . . 

. . . ·. . ~ . . . . 
·ff.With respect to the second charge, !·believe -t~e· 

testimony o·f the agents and particularly. the testimony of· Agent 
.S that he was· permitted to consume alcoholi-c beverages _.after.· 
t~e c·1osing ·hour ·as enjoined_ by the. a.pplicable ·ordinance.· - He. ~ 
testified· that· there were other ·patrons who were ·consuming :.. _.-. 
and_.·permi tted to consume· such bever~ges after 3. a .m., ·.and, 

; ...... -. 

when he ·1ert the premises, he was met at 3:15 a .. m.; immediately 
outside the prem~ses~ by .Agent G •. · · · · ·' · 

. ,I ' 

... . - ·._)•The a·erense of- the licens~e is ·not convincing_ s'ince he--,· . 
made no. written memorandum of· his activity on that morning· as-'-~: . 

.. ·the a~ents "did~· I have o.bserved the licensee ori· the· stand· ,. . ·:·:,~ . 
. ·and was Il;6t persuaded that credence should be given to. his - ' · 
· te.stimony· in this regard.·· The .. local 'ordinance r_eferred to .1n·: 
th~ second ·charge prohibits the sale;. service.· qr consumption of 
_alcoholi.c beverages on-licensed premises between 3 a~m. and 

· 7 a.me·, a:nd provides that· the ltcem~ed premises_ mu~t be cl.osed . 
between ,said.hours.·· When the ordinance s~t· the time of .closing 
at"3 a.m., it meant_-exact1y·what it said. Lice.nsees are 
required to adhere ·strictly. to the provisions .of I the ,local 

· ·orQ.inance •and to clear out t~e patro·ns and: close the place on 
time ... · ·Patronage that iS w.o~thwhile will understand· and will 
ho~d --no gr~dge _if told to leave at the· clo-sing hours. As the 
thenCommissioner .Burnett suggested in Re ·Four Hundred Social . 
Club;- In{;_., ·Bulletiri .. _242;· Item 8: ·'The· rest of· the customers 
will have to be herded:out wllly nilly.' .. The licensee· 
.should teach its'·custome~s the ·first. le.sson in ·parliamentary'. 
law: _,.that a :m.-otiort ·'to adjo.urn is not ,-deba.table~ · · · · · 

.. . . '- ' . :: - : - .. 

-._ YYAfter' reviewing· the .evidence, .the exhibits_ and .the. 'w:('itten 
arguments of c9urtser, I.- conclude that .the· Division: ha.s :estab-. · 

- lished .the truth of both charges. by a· fair pr·eponderance of 
the believable evidence, a'.nd I recommend that -.the · 11c,ensee_ be 
,:fou.nd. gull ty_: of·_.-Said --char:ges .- · . - .. · · . _ .. · _; · · . · " - · . -

. . .. -, ~ . - . . 

· .- :: ·"The llcensee has·, a· prior-- adju(lica.ted. record.~. Effective. 
J-~nuary 2, 1955, his license w~s suspended for five days. ·br the 

_·local issuing· authority. ·. Sin~·e~ th~~- ·charge is .-d-i·ssiniilar to 
· ·. the .charges .here·in "and ·o·ccur:re'd --more .. thah f'i ve years--a~;o, it . 
, _·should· not be considered in· fixing the. penalty -to be ·1mp0Ded 
:he~ein~ · 

-.-. .. ,iAtfhoutd1_. fn.'.recent c.omp~rabl~. _eras.es" more severe penal.ties_. 
: 'have beeri imposed; and similar penal ty .. rri~ght well .be warranted 
"herein, _in view ·of, the p·eria1ty .. her·etofore.· imposed· by the -. · 

.. then Di-i"ector in the .previous· ·conc-lus~ions and Order~ herein 
.(Re Hoover, Bulletin 14.71~, Item 2)., I rui ... ther recommend that 
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an ·order. be en\te:r·~ed suspending the licens·e for a period of 
forty days on C~arga 1 and for.~n additional. fifteeh days on 
Charge 2.,, making a total suspex1s ion of fif_ty~fi ve·. day·s." 

. . ··. No . exceptions .to the. Hearer's Report. were f:).led with me. 
within. the .. time lirnfted by Hule 6 of State Regulation· No o 16 ~ 

. ' . 

· ·Having c&refully cotisidered the ttansdript of ths. 
proceedings, the ·exhibits introduced into evidenc.e at ~.t£t.:.o · · 
hearing ef Llds appee;+;, the· written briefs submitted by · · 
counsel for the. licensee and the Division at the conclusion .... 
of said hearing, and the Hearer •.s Repor-t,· I con.cur in the · · '.· 
findings and conclusions of the Hearer and adopt them as my .. 
c9nclusions herein .. · Hence, I shall enter an order as recommended~· "" 

No effective dates for the suspension may now be fixed in 
view of the order of the Appellate Di.v1.sioil of th~ Superior Court 
dated July 31, 1962, staying the effect of the prior orde~ entered 
herein pending the appe~l herein (Hoover Ve Division of Alcoholic 
Beverage Control, Docket No. A-1027-61) and in further view of 
the fSlct tbat jurisdiction herein has been retained by the 
Appellate Division of the Superior Court by order· dated April 
18, 1963 .. 

Accordingly, it is, on this 18th day of June~ 1963, 

. ORDERED that Plenary Retail Consumption· License C-i2·; · . 
issued by the Township Committee of the Township of Parsippany
Troy Hills to Clarence Hoover, t/a Hoover's· Tavern, for premise~ 
We~t Side of Tabor Road about 500 feet south bf Maple Avenue, 
·Parsippany-Troy Hills. 1 be and the same is hereby suspended for 
fifty-five (55) days, the effective dates of which Wlll not be 
fixed until the determination by the Appellate Division of the 
pending appeal, and remand to this DivisionQ 

EMERSON Ao TSCHUPP 
ACTING DIRECTOR 

2. APPELLATE DECISIONS - WORLD LIQUORS, INC. vp HOWELL~ 

WOHLD LI Q.UOHS, INC .. 

Appellant, 

v. 

TOV.rNiSHIP COMMITTEE OF THE 
TO'l\TNSHIP OF HOWELL, 

Respondent GI 

) 

) 

) 

) 

) 

ON APPEAL 
CONCiiUSIONS 
AND ORDER 

Edward M. Rothstein, Esq~, Attorney for Ap~ellant 
Elliot L. Katz, Esqa, Attorney for ijespond~nt 
Edwin J. Fox, Esqo, Attorney for Objector Freehold Suburban 

- · Tavern Owners' Association 
Samuel Moskowitz, Esq .. j Attorney· for Objector Monmouth County 

Retail Liquor Stores Association 

BY THE ACTING DIRECTOR: 

The H~rer has f:i.led the following <Heport hereiri: 

''This is an appeal from the. unanimous action of respondent 
in denying an a~plication for person~to-person and place~to~ 

. place trans.f'~~r of plenary retail consumption license C-14 ±Lro.m 
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Aldo and· Emilia Galli, t/a Cottage Itmj· to World Liquors, Ince··;:.·· 
and from premise.s· E/S ·State· High\..ray 34 to premises to· be . . 
.construcrted on:· the west slde. of State Highway 9· (a.pprox1mate1y 

·. -140 f.e.e~_ .. so~th. o>f Shady .Lane)~ . T01~Il'sh:lp o·f Howelle_ . · .. · . 

. : .· ... ·,. .-''Appellant ;alle.ges S~n its peti.tio_n .. of appe~l that ::the· 
action '.of respondent j_n denying the ·transfer in ·ques.tiori ·was 
e:rrone·aus .for the· .following reasons::· · 

: i-{a): ·The .. act.i.oh of .. the· Town.shi;· Cpmmittee-· in .. d.enying 
- .:_:.the application was· 1mreasonableJ· arbitrary, 

>:. ·arid c·~prici,ous Q · · • · ·. • · 

-~-_·:(bJ:': ·:.~hat·:_- j~he.».T-~~-ship .. of Howell in . t~1~ -Gqttnty of 
-..· :·>. · · MonmO.uth· failed to conduct a: hearing· on said 
. ..· .. · ... $1.pp;JJ~ca.tion :.~n aqcordance witl:l the rules and 

· .. · .. -.··~ .; ·regula tions.0.: · · · · 

. _ ... :'(_c ) .. :·,":~ha.J(j~he. ·:best.- .interests ·of. the .. To~nship. _·will· 
. -' ·:be""ser"ved ·:if a ·transfer ls perm1tted as requested 
... ::· b,y:· the. appllcant·~ B . 

• ;:~ ' ,I • 
·\. 

. ,, •. l .- - . • -

. . .:.· >)'.Re~.spoxideht,t s. answer denies the allega tiort's irL the · 
•· I?e.t.i tion: o_f appeal., .,. 

. ' . . . . . 

' ..... 

': :»<v_v~6im ·R>.1itri1).er,. 1ro~r.aship Cierk; 'called as,. a· witness_ . . 
.-.by: ·appell?-ttt,. tes"~ified that the distance petween. the present< 
.... _ari.a· ·p:rop():_$·ed· premis~es, :ineasure_d in a straight line, is · . .. · 
· .ap.pro~imqt~1y· t.eh '· ~i:]..es:; that . the propos·ed location . is -in a . 

.. :business .. zone ··b'1.t". that: .there· are \1'arious ·extensive residential' 
... ···~:ev:e:topmetits.:'.:in.-the ... area;- that -S~ate·,High~ray 9 extends in· a . . 
.):1q-r.tJ?_er~y .. cl,ti.d·: .. ~·qutherly di:r•ect;tor1 · thro,ugh· Hovtell Township for ari · 
·,_es·t.ill!'.a.t~·d.:.di.s~·ance ·of eigh.t ml.les~ and there. ~re presently ·r1ye .. _ · 

,._,:-.p+t9Pa..ry .retail:" consumption licenses on said highway~· the nE?}1rest .. 
'.to ·<the north· df the'· appellant's prop.osed pr.emises ·being .wabout · ._ 
·ii,::mile ._:and\,_a_ .. halr~·.-.·maybe· a m:Lle, a bit better', .and to· t~e . . 

_: .... >south.approximately· two miles away; that across ·the ·street "and 
.: .. ~,·north ... of:the·proposed location· a rectory is in ·the process.of 
>::.:cons~ruc:t~on ~.ncl there~:. a·re·· plans to. erect :a ·chu~ch, · schoof and,; .. ,::·'.."\ 
> church hall""· · , · · · · · · v~-. - · · ~· »· :· · 

-. ' • ~I 

· '.. " .-·.-"»·nw1111am M ... ChaseJ V?ho descrjG bed himself as 'a ·city · < . 
.. >-planner-' :/;_.tes~:tified. that .he made. a study of- the .. areas. of the .;.·.-:_~_;_'.;_~1)r.r_r_;.~\,;·"--·:· 
." ., existtng':.11·c.ensed .. pre:mises and· that or· th~ proposed li·censed . --
:";( .. :premis~~--- respectively and that:, in his opinion, a l,icense at . '·.·'_1

·: • 

. ;..~· :the' lo.c$.:i;~6n'·sought. by appellant would serve ·a. public. neede . ·t"~· 
:Chas:~:,.~sta:ted·~·th~ t ... he arriyed a:t his "Opinion· beca.use ·of the · · · .. 

. .,/1.'di.s'ta,nce.: of:·;_t:he »proposed. :pr.e1p.is.eB·· from other liquor outlets· a.rid . #..: .. 

-,:;'{'~!;t~~,~~-f ~~an~~ :nt H~ e ~~~~h!;a; t~i!~l~:~n ~~y s~~~~1i~~s i~: s s_ ----t~fa 
·_or".develo_pm¢.nt would inerea.s~ traffic and, j_n so doing~ -'you· · :'._~~:;~W · 

add certainly to the bazar.d ~ . · · · -:. ""[~:r---

nwal ter Laukshtein tes t.ified that he resj_des ·q a bout a. mj»le ' ... · 
_,_.from. appellant'~ propo.se~ premis:·es and that, ln his opinion, a. · .. 

· ·. 1icense ~· · if.· issued at .the proposed· site·, would serve the convenienc$. 
· of th~~people residing in the area •. 

<<><"" .. ~" .· '"M&y~r ivra!·vln· It, Clay·tot1 te~tified that he voted to derty 
.:~;>,.;:~ppeilarit;D s: applica ti<m. for transfer of. the license to the 
_.;,:~: ,'::j1ropos¢d_.:.PP:E!¢j~ses. b~cau$·e .there, are presently five plenary 

. ::i.·~{'.S~f.~F·~~_r·~·9 .. o~.0.~P .. t1op liqens~,s ·on .State H.igri.w8;·f .9 and., in his· 
~··"·~·.:·: ••• •'· ·:. • ·" ! ~.;· .. ~ .... ~ •• :, • 1: .. ,'•' t,. . · ... · ··,·., . '.J",/ '.' 
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o~in!oni. appellant~s proposed premises is too close to th~ 
premi.ses:· of the othe·r licens·ee"s'. He further .testified that 
he re·s.ides irt·the vicinity and; a.s other reasons. for his· negative·. 
vote~ sta~ed that ~h~ transfer of .the license to the place ~sbught 

-·would ·'Increase •the traffic haza.rd',. and that in the .:area he co~~ 
sidered the. fact that there ·was to be a. church; rectory and 
·schoo.l e:re·cte·d -on the highway not. too distant froin appeilant• s~ 

. proposed site. · 

"Fr9nk.W. Vogel, Jr .. , a member of respondent Committee, 
disclosed. that he voted to deny the transfer in question on 
grounds s·imilar to those expressed by Mayor Clayton .. 

"Aaron Hyman testified that he is ·the holder of a plenary-
.• retail distribution licern~e for premises locateq on· State Highway. 
9 which i.s 'from ·a mile and a half to three-quarters' north of 
,app~llant•s proposed premises and that he delivers, witlwut 
.cha_rge fo:r .P.elivery, alcoholic beverages to those. who may desire. 
Bame •. ·•· · , · 

. ttAi though appeilant ts proposed premises on State Highway 
9 would ·be b~tween one and one-half and two miles distant from the · 
nearest plenary reta.il consumption license, it would not in 
itself compel·the respondent to grant the transfer in question. 

( 'I. 

In Fanwood v._! __ Bgsco aqd Di vision of Alcoholic. Beverage Control, ·-
5'9 _ N .J. Super. J06 (App.Div .. 1960)., where.in the court sustained.· 
the d~nial by the local issuing authority of a place-to-place 
transfer of a liquor license, Judge Gaulkin stated: 

'The transfer of a license into an area in which 
-there are --no taverns or package stores is in the. 
same category a~ the issuance 0f an original license. 
No person is entitled to either as a matter of law •. 
R.S. 33:1-26; Zicherman v. Driscoll, supra, 133 N.J.L • 
. at .588; Bwnball v. Burnett, supra, 115 N.J .I'- 254. 

•As we have indic.ated, when a mUnicipality decides 1 
• 

ip good faith that a substantial area within its 
boundaries in which there are no taverns or package 
stores shall r·emain that way, the Director may not in-: 
terfere. That there are no licenses in the area is no 
reason that there should be one. Cf. Mauriello v. 
Driscoll, ~35 N.J .L. 220 ·.(E?up.Ct. 1947). Nor does the 
municipality_need to have any articulated reasons for 

· lkeeping the area inviolate. It is suffici'ent if. in .... 
good faith and not with the int~ntion of oppressing .. the 
individual applicant the governing body wants ·it that 
way. If the motive of the governing body is pure; its: 
reasons, whether based .on morals, economics, or. 
aesthetics, are immater·i~l ...... ' 

"On appeal, the New J er·:sey' Supreme Court affir~ed the ..r 
Superior Court's decision in the denial of said transfer. . . 
Fanwood v. Rocco and Division of Alcoholic ·Beverage· Control, "-
33 N.J .. 404 (1960)~ -

"Nothing .appe·ars in the 'instant matter which indicates 
or even suggests that respondent.• s refusal to grant app-ellant '·S 
application was inspired by imp~oper motives.. After an 
examination of the entire recor.d, I find that the appellant has 
failed ·to sustain the burden df', establishing that the action of 
the respondent in denying the transfer of the license ~n . 



: (' 
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question was· unreasonable, arbitrary, capricious or constituted'..' . 
an abuse. of· its dis·cretionary powers. .Rule 6 of State Regulation 
No.·.15.._- There has been no proof presented by appellant to 
substantiate the fact that the respondent failed to conduct a 
proper and legal hearing on ·appellant~~ application. rurthermore, 
appellant failed to establish,. as alleged in its petition of . 
appeal, that the transfer of the license to the .proposed premises 
would inure to the best interests of the Township. · 

"Under the circumstances in this case, I recoinmend tha··t'' · 
an order be entered affirming the action of tespondent and the 
dismissal of the appeal.~ 

No· exceptions to the Hearer's Report were filed with me 
within the time limited by Rule 14 of State Regulation N6. 15. 

Having carefully considered the entire record herein, 
including the testimony taken, the exhibits introduced in 
evidence at the hearing of the appeal, .the Hearer's Heport and 
the recommendations inc;luded therein, I concur in the findings 
and conclusions· or the Hear~r ~nd adopt them as my conclusions 
herein., Hence I shall enter an order::!as recommended. 

Accordingly, it is, on this 17th day of J~ne 1963, 

ORDERED,:ehat the action of respondent Township Committee 
be and the same is hereby a,ffir~ed, and that the appeal ·be 
and the same is hereby dismissed. 

EMERSON A. TSCHUPP 
ACTING DIRECTOR 

3. APPELLATE DECISIONS - BRANDWEIN AND CARDINALE v. ORANGE. 

JOSEPH BRANDWEIN AND MICHAEL· .) 
P •. CABDINALE, t/a GREEN'S 
TAVERN & PACKAGE STORE, ) 

Appellants, ) 

v • ) 

. MUNICIPAL·BOARD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF THE CITY 
OF ORANGE, ) 

·Respondent·. ) 
---~~--~--~----~------------------~ 

ON APPEAL 
ORDER 

James A. Palmieri, Esq., Attorney for Appellants 
John R. Murray, Esq., Attorney for Respondent 
William E. ·Bardusch,·Jr.;Esq., Attorney for Young Men's 

Christian Association 

. BY THE .ACTING DIRECTOR: 

· The.above appeal.~as taken from the action of the 
respondent Municipal Board of Alcoholic Beverage Control of 
the City· of Orange whereby it denied ·an application for,.,:.a 
transfer of License C-38 from Morris Gr~en and Joseph Brandwein 
to Joseph nrandwein.and.Mirihael P. Cardinale, and from premises 
~61 Dbdd Street, Orange, to premises· 141-143-145 Main Stree~, -· 
Orange. 
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. . . .-sups·eque!it:.to .the hearing on app.ea1; ·but prior ··to·· the.·.:··". 
-submf ssion of a Hearer's Report; appellants.' attorney',. _py . ·. :1. ·-: · 

r··1etter da.ted ,rune 11, 1963' s'ent at the s·pecific -i~stance "~»f ,:th.~_' 
.. appellants.,. r~qu,ested that the appeal herein be dismissed_ •. ·- ...... · · ·.' 

· · N.o reason -.· a-ppearing to the contrary,_ it is ,·.~,-·on th~s·.- ·. · -· 
. 1 ?th" day . of June 196 J,. . . . . .. · · - · . . . 

_ _ · ORDERED - that the above appeal be and the sam~ :. is . · 
', "';-

hereby dismissedo · · ·" · ,. ,_ .. ' 

-EMERSON A. TSCHUPP 
. ACTING DIRECTOR. 0 

•.' ' 
.·,"'1 .-

. - ·.. -

4. -_ ·_ 'DISC!PLINARY.' PROCEEDINGS - · SALE -TO MINORS ..; SALE IN VIOLATION · -
. ,•,- OF ·STATE REGULATior·r No·. 38. ~ GAMBLING ·_(WAGERING)' ' ' ' - -

· ·, · · L~CENHE SUSPE:NPEp. _-F:_OR _ 50 DAYS, ·L.ESS 5 .. FOR ·PLEA.; . - ... . 
_·.:··-_ - ' 'l .. . 

In the Matter-of Di~ciplinary 
Proceedings. against-

MICHAEL MONI'ELLO. . 
- · '42 ·Sherman Ave.:·_& 84-..86 Franklin St~ 

Jersey City 7, N. ·J •. 

·Hoiae·-t.:;.o:f- · ~1el1.ary Reta.ii· Gonsumption 
License· C.;.~>"5;; ·.issued qy the Municipal 

. Board. -of: -Alcoholic .. Bev.erage ContJ;:'ol __ of 
<the -~fty :~:>'f Jersey· City; -

) 
') -.: 

. ·. ) 

) -

) ' 

) 
_:_. ____ _....;._.__.;... _________ .;_.;_ __ '!'- __ . _______ ~---~--~-------------

.CONCLUSIONS 
AND ORDER . 

Santo· ·:C~larco, _Esq. f .Attorney for·_ Licensee. 
'Edward F. Ambrose; Esq~,- Appearing for the Division of Alcoholic 

, . · :Beverage Control. 

~ THE ACTING DIRECTOR: 

..... - ·- · Lieensee_ pleads non·vult to .:cha~ges ·alleging ·that ·on_ -.· .' 
'April ·:19, ··1963, -he (1). sold drinks of beer to four -~inc;>rs, ·two .. 

-.. ·age:. __ lS and-two age 19, in violation of Rule 1 of-State.Regulation 
·No·. 20',- {2)·.between ·l.0:20 and 11:10 p.m., sold several 6;...packs, ·. · 
.o:f 3iee'r _ a~d a pint ·or whiskey for off-premises consumption, 

· in viola~t-ion of Rule 1 of State Regulation No. 38, and (3). 
permitted··the playing of a pool game for mon•y stakes, iti · 
viol~tion of Rule 7 ·of State Regulation No. 20.. · 

. . Absent prior record, the license will be suspended on 
th~ first charge for twenty days (Re Tonti•s, Inc., Bulle-tin. 
1469, Item 3), on the second charge for fifteen days (Re Ruth 
& Middaugh, Bulletin 1504, Item 6} and on the. third charge fol_' 
fifteen days (Re Garcia, Bulletin 1443, Item 4), or a total of 
fifty days, with remission of five days for the plea entered, 
leaving a net suspension of forty-five days. 

-. Accordingly, it is, on this 17th day of June, 1963.;- · 
. ' 

. · _· · -. «- ORDERED. that. Plenary Retail Consillnption _ Licens.e · C-65 , . .. 
. ·.issued by the Municipal Board of Alcoholic Beverage Control : ; -

of the City of Jersey City to -Michael Moniello'for premises 
-_·. 42 Sherman Avenue and 84-86 Franklin Street, Jersey City,. be, · 

·and the same is hereby suspended· for the balance of its term, 
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viz.,· until midnight, Jl.;lne 30, 1963, cominencirig at· 2:00 a'.m. 
Monday, June 24, .l,963; and it is further · 

ORDERED that any renewal license that ·may be granted 
shall be and the' same is hereby suspended until 2:00 aom'I> 
Thursday, August 8,. 1963e 

EMERSON A. TSCHUBP 
ACTING DIRECTOR 

5 Q ... STATE LICENSES f+. NEW APPLICATION FILED~ 

Arthur C~ Masker and Eleanor T. Masker 
t/a Irvington Beverage Company 
·1153 Stuyvesant Avenue 
Irvin~tonj N.·Jo · . .. 

Application filed July 3, 1963 for person-to-person, 
place-to-p~-.ace transfer of State Beverage Distri but.or's. 

·License .SBQ-6 from Spring-Bruen Associates, Inc., _ · '· 
. t/a Irvington Beverage Company, 27 Wilson· Place, 
_Irvingtqn, New Jersey. · 

~%r2:# 
Emerson Ao Tsc~~P 

Acting Director 

New Jersey State library 

"' . <:·· 

I 
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