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1. APPELLATB DECISIONS ~ MAYER v. BRIELLE.
GEORGE MAYER, I ) B
k o ~ Appellant

ON APPEAL

1~VS.-' CONCLUDIONS AND ORDER

BOROUGH COUNCTL OF THE o
~BOROUGH OF BRLELLE, -

Respondent.

T N’ N N~ S

Paul R. Cranmer, Esq. and Brogan, Heguc & Malone, Esqs., by
- ‘Edward M. Malone, Esgq., Attorneys for Appellant
Forman T.. Balley, Esq., by James D, Carton,’ Jr., qu., Attorney for
S Respondent. : ; .

Thio'ic‘an appeal from the denlal of appellant's applAeatlon_'
for a. plenary retail consumption license for premises located at
the southwest corner of Green and Ocean Avenues in t1e Borough of
Brielle, S :

On March 25, “446, respondent Board aenled appellant S appllcau
tion for said license, setting forth the following as its reasons:
"Whereas it 1s tie consensus of this COUHCLL that there are suffis
cient number of licenses in the Borough Now, therefore, be it:
resolved Lhdt the ar pl‘bublon of Georg H.,dqyer Por pfeml es of -
Brlelle Yacht Club, be’ dcnled a,.o", : :

The testwmonj in the. 1nstunu case ulelﬁSOS that Brlelle,hqs
an all-vear population of less than on¢ thousand inhabitants.
During the summer season the population of the municipality is
doubled and, because oP' its fishirg and boating fecﬁlities, nany
‘persons v131t EBrielle for a one~qaj outlng. The building proposed
to be used as the licensed premiscs was licensed from 19 54 1, consecu-
t;vely, to and including Nay , 1,‘,42}P at which time. the license for
sald premises was surrendered to the municipality. It Turther
appears from the.testimony that one Victor Till entered into an
agreement to. Uurchase the premises in question and thereafter
entered into a further agrcemeht with ﬁppellant to permlu @ppellant
to operate thu bar and g 111, :

Various WTuﬁtSSCu, lnClUdng John D, Howell, former member of
the Borough Councii, wSthlCQ that, in their oplnlons, the issu-
ance of a license to appellanht would be socially desirable. These
witnesses testified that-a liquor license would be desirable in
connection with the “Fe?dtluﬁ of a yacht club 2t the premises in
question.  On the other ha '“"Mayor Bdward A, Carptnter and council-
man Froderlcm W, New+o“ testified that, in thelr opinions, the.
issuance ¢f a license to apnellant would be definitely undesirable.

" Mayor ?ufpentex based hisz opinion, at LOJub-;u Some eyue%u, upon the
manner in which the premises had been operated under former lleenseo.
FUquﬁlmlrtg they were of. the opinion that there was ro need or
necessity for another licens ﬁd premises in the municipality. Six
memberg’ot the issuing authority voted to deny and no member voted :
to grant eppellantis application. R S S
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The right of a municipality te deny an application where the
granting thereof would result in the sxistence of too many licensed
premises in saild municipality, is well settled. Bumbail v, Burnett,
115 N.J.L. 254, Considering the fact that there are already eight
licensed premises in the borough bhaving a tatal population of legs
than one thousand, and the further fact that the surrounding muni-
cipalities seem liberally supplied with licensed places, 1t cannot
be said that a refusal to issue another license 1s unreasonable.

There is also some evidence that the appellant in this case
apparently would not, under the set-up contemplated, have complete
control of ‘the licensed premises, Victor Till, who is under
contract to purchase the rremiupb, statev, in answer to a guestion
as to who would have the final say in the opcrwtlon of the bar, that
"I am leasing it to him (moanlhg Mayer) and he understands how I
want it operated, on a clean-cut basls, and if anything was out of
order I could go to him and say, 'This is not the way we agreed to
run this.'" Victor Till, a non-resident, is not eligible to held
a retail license in New Jersey.

It appears also that the local ordinance presently -in effect

limits the number of plon&ry retail consumption licenses to elght,

~and that eight licenses of this type are now in existence. Three
days after appellant filed his application, the members of the
governing body sponsored the promulgation of an amendment to a
then existing ordinance whereby the number of plenary retail
consumption licenses was reduced from nine to eight. This amend-
ment to the ordinance was finally adopted on April 8, 12486.
Appellant contends that there w s no policy in effect previous to
the present anpllcatlon being filed whereby the members of the
resnundent ~governing body intended tn reduce the issuance of
licenses. However, Mayor Carpenter stated that "Our policy, over,
all;, is not only to reduce the number of licenses to eight as
indicated in the ordinsnce, but to further reduce the number as
whe opportunity presents itself by further amendment to the crdi-
nance." He stated that, in his opinicn, there is no need for any
additional retail consumption licenses anywhere in the Berough,
Councilman Frederick W, Newton substantiated Mayor Carpenter's
testimony.

" A similar situation was considered in Franklin Stores Co. V.
AEllhathh, BuLL‘th 6l, Item 1. In that.case, Cocmmissioner Burnett
said: - . _

"True, the ordinance had not been adopted at the time of
the denial, but it was in actual, bona fide contemplation.
The good faith of respondents is demonstrated by the actual
adoptlon of such ordinance the month Follaw1ng the denial,
I find, as fact, that the policy existed at the time the
aoolwcatlon was danled even though it was not formally
manifested until a later date. The contention of -appellant
fails, not because the application was barred by the ordinance
but rather because to grant it now would be in defiance of the
local policy manifested by the ordinance if active, bona fide
contemplation at the time the application was denied."

The facts in the present case lead to the same result reached
in the Franklin case, supra. '

Apart from Mayor Carpentert!s declarotion of Dollcy to reduce
the number of liquor lioenseg, the New Jcrsev Supreme Court has held
that "A licensing body of a municipality, which has fixed a limit
to the number of liquor licenses to be granted, is under no
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obligation to grant the full number of such licenses, but under
existing legislation has discretion te stop short of the nusber
limited, and ceuld license ene person and deny another." Bumball
v, Burnett, supra. '

The present licensed premises would appear to be sufficient
to care for the needs of visiting yachtsmen, I find that appellant
has not sustained the burden of proof in showing that the action of
respondent was arbitrary or unreasonable. Regulations No. 15,
Rule 6., The action of respondent is, therefore, afifirmed.

~Accordingly, it is, on this 24th day of June, 1946,

ORDERED that the appeal herein be and the same is hereby
dismissed.

'ERWIN B. HOCK'
Deputy Commissioner,

2, RETAIL LICENSES — ADVERTISEMENT OF ALCOHOLIC BEVERAGES IN STORE
~ ADJOINING LICENSES PREMISES DISAPPROVED, .

June 21, 1946

Mrs. Anna F, Dallessio Macchi
" t/a Jerry's Tavern
Somerville, N, J.

Dear Madams

You operate a tavern at the above address for which you hold
a plenary retail consumption license.

On an inspection last April 16th, one of our agents found in
the front window of a confectionery store-and-lunchroom, which you
operate alongside the tavern, a necn sign advertising Stegmaier's
beer. ‘ '

Since your confectilonery store-and-lunchroem is not part of
your licensed premises, and in fact could not become part in view
of R. S. 33:1~12(1), it was highly improper for you to have the
above-mentioned sign there., While we have found no evidence of
any sale or service or consumption of beer or other alcoholic
severages in the confectionery store-and-lunchroom, nevertheless
the very presence of sucn a sign is grevely misleading in that it
strongly suggests to patrons thalt beer is actually available there.

The Department disapproves of any advertisement of this kind.

- We are glad to note that, on a recent check made at ycur premises,
the sign in question had been removed.

We shall expect that there will be no further advertisement at
your adjoining confectionery store-and-lunchroom, by way of sign or
otherwise, concerning alcoholic beverages.

Please let us have your prcmpt pledge to this effect.

Very truly yours,

ERWIN B. HOCKX
Deputy Commlssioner.
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S, APPELLATE DECIQIONb - HILLMAN Ve BRIELLE

HENRY- C. HILLMAN, : " )
Appellant, )
' ON APPEAL
Vs, . ) CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE )
BOROUGH OF BRIELLE, )
; Respondent. )

Proctor and Nary, Esgs., by Haydn Proctor, Esq., Attorneys for
Appellant.

Durand, Ivins & Carton, Esqs., by James D. Carton, Jr., Esq.,
Attorneys for Respondent.

This. 1s an appeal from the denial of appellant!s application
for a plenary retail consumptilon license for premises known as
Brielle Inn located on Ashley Avenue in the Borough of Brielle.
The application was filed on ilarcy 6, 1346. On April 8, 1946,

. respondent Board denied apoellant's appllcatlon for said llconue.
Hence this appeal.

In substantiation of its denial respondent sets forth in its
answer that (a) the granting of the 1license applied for by
appellant would be socially undesirable and is not necessary for
the convenience of the publlc, there are eight plenary retail
consumption licensed premises within the Borough of Brielle, and
these are sufficient to meet all needs; (b) the granting of the

- license applied for, in the opinion of the Mayor and Council of the
Borough of Brielle, would be detrlmental to the best interests of
the Borough; (c) it 1s the policy of the Mayor and Council of the,
Borough of Brielle to grant no more plenary retail consumption
licenses in the Borough of Brielle; and (d) on April 8, 1946, the
Council of the Borough adopted an. ordlnqnce llaltlng the number

of plenary retail consumption licenses in the Borough of Brielle

to eight, and there are eight such licenses issued and outstandlng.
Said ordinance had been proposed but not acted upon prior to -the
time appellant made his application.

The testlmony in the instant case dLSClOSPS thdt Brielle hus
an all-year: population of less than 1,000 inhabitants. During the
summer season there is an increase in the population of the munici-
pality, many of whom are transient visitors who come daily to
Brielle because of its fishing and boating facilities. The build~
ing for which the license is sought was licensed from 1944, consecu—
tively, to and including the year 1942, at which time the license
then held by one Henry Reid for Sdld _premises was surrendered to
the munlclpallty.

The ppellant is the owner of the premises, and both he and
his wife testified that it is the intention of appellant to use the
liquor in conjunction with the operation of a restaurant. Appellant
testified that the premises contain approximately twenty-five rooms;
that the dining-room can accommodate two hundred fifty persons, and
that it 1s his intention to have a cocktall lounge if the license
is granted to him. .

The Mayor (Fdwerd A. Carpenter) and Councilman (FT’d“TlCY W,
Newton) both testified that in their opinions there is no need for
the issuance of any additional licenses in the municipality, and
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that it dis their JntenLLon whenever possible to reduce. the number
of llcenseg now outgtanﬂlng in the Borough.

The right of a munﬂclpathV to deny an applicatlon where the
Agrantlng thercof would result in the existence of too many licensed
premises in said municipality is well settled. Bumball v. Burnett,
115 N.J.L. 254, Considering the fact that there are already elght
licensed premises in the Borough having -a total pepulation of less
than 1,000, and the further fact that the surz rounding municipalities
seem liberally supplied with licensed premls@s, it cannot be said
that a refusal to issue another license is unreasonable, Even -
though the ordinance limiting the number to eight plenary retail
consumption licenses had not been introduced until March 25, 1946,
and had not been finally adopted until April 8, 1946, nevertheless
I find as fact that the policy to limit the number of licenses to
eight existed at the time the application was denied., Franklin v.
Elizabeth, Bulletin 61, Tbem l. There is evidence that this policy
was adopted on Februﬁry 11, 1946, Moreover, the New Jersey Supremne
Court has held YA licensing body of a municipality, which has fixed
a limit to the number of liquor licenses to be granted, is under no
obligation to grant the full number of such licenses, but under
existing legislation has discretion to stop short of the number
limited, and could license one person and deny another." Bumball v.
Burnett, supra. There is no convincing evidence that the eight
-existing licenses are inadeguate to service the Borough.
Schuttenberg v, Kevport, BulLetln o527, Item 3.

Under all the 01rcumstances in the 1nstant case, I cannot find
that the action of the respondent Borough Council was arbitrary or
unreasonable, The action of respondent is, therefore, affirmed;

Accordingly, it is, on this 24th day of June, 1946,

ORDERED that the appeal herein be and the same is hereby
dismissed.

- ERWIN B, HOCK .
Deputy Commissioner.

4. APPELL?TE DECISIONS ~ BERKSTRESSER v. DELAWARE TOWNSHIP (CAMDEN
COUNTY ) » ‘

WILLIAM C, BERKSTRESSER,

Appellant,
- ON APPEAL
VS CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF DELAWARE QCAMD N
COUNTY),

_ Respondent.

— e e e e e e - e ewe emn e o avee e

John Claud Simon, Esq., Attorney for Appellant;
Bruce A, Wallace, Esq., Attorney for Respondent.

This. is an appeal by appellant from the action of respondent
in denying his ppllCutlon for a plenary retail distribution license
for premises located on Route 38 in saild Township,

The grounds of appeal are as follows: (1) that the action is
arbitrary and without sufficient reason, and (2) that at the same
meeting respondent granted a similar license to an applicant who
had applied subsequent to this appellant.
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Briefly the facts are as fellows: On. January 16, 1846, the
appellant filed an application for a plenary retail dlstrlbutlon
license for premises located on Route 38 about five hundred feet
West of the Coles Avenue Circle. He is fully qualified and.operates
a delicatessen type of business on the proposed licensed premises.

- The application was scheduled for hearing on January 28, 1946. On
~that evening counsel for appellant requested an adgournment for two
weeks, which was granted. On January 25 John Lindstrom filed an

~application for a similar license for premlses located on Church
Hoad approximately two blocks from uPPCLl&Ht’S place of business.
Lindstrom had previously been denied a plenary retail consumptlon
licenses for his premises. Both applications came up for hearing on
February 11, 1946. The Berkstresser application was denied, but the
Lindstrom appllcatlon was granted. No reason was stated for the
denial, : A ' T :

The answer of the rcspondent sets up (1) that the vicinity
where the licensed premises are located is well served; (2) that a
plenary retail consumption license has just been granted in that =
vicinity which is..sufficient for the needs of the surrounding
neighborhood, and (8) that, in addition, there are taprooms in the
vicinity, and in the opinion of the respondent "o audltlonal supply
is needed. : ,

'No appeal was taken on the Llnubtroz application and, hence, it
is impossible to take any @ction on that. The only question is
whether the preference shown to Lindstrom in granting his applica=
tion for a distribution license should cause.me to issue another
distribution license to appellant without considering the facts as
to whether or not an additional license is needed in that porticn
of the communlty, The official population of Delaware Tewnship

- (1940 gensus) is 5,811, Including Lindstrom!s license, there are
now eight plcndrv retail distribution licensecs outstanding,.
Appellant testified that about 85% of his trade dis transient and
tnct, within a three-mile radius, there reside between four thousand
and five thousand people. However, he admitted that this includes
part of other communltles. '

The LGngl&tULO recently has enacted a laW’bu31ng the number
of oututanﬂ ing licenses upon population, wnd has limited the number of licen— '
ses of thistype to one for each three t?ousand'inhabitants. P.L. 1946,
c. 147, This act is nct OlaD ysitive of the preserdt appeal because
appellantts application was filed prior to Aprll 1, 1946. However,
it is clear thd+ the coxnwnLtV is well served.- As indicated above,
the real reason advanced is the preference of one licensee over :
another. While appellant naturalily feels that he has been treated
unfairly, nevertheless the governing body was clearly within its

ights in considor*ng the two applications together and in deciding
that one would better serve. the interests of the coluunlty than
the other. This same question was completely discussed in Giberti
v, Franklin Township, Bulletin 150, Item 3, and the questions raised
herein are similar, to a large extvnf to- the quest ons therein
brought up. It is apparent that the iSSuing authorlty concluded
that one license is all that this perticular community requires
ana, faced with the necessity of maxing a choice, preferred one
of two apparently equally qualified appllcants to the other, and
exercised its clear right of discretion. . ;

Such being the case, I find nothing in the record to indicate
that -the choice was arbitrary or unrbaSQnable. The appeal nmust,
therefore,- be dismissed. | :

Accordingly, it 1is, on this 24th day of June, 1946,

ORDERED that the appeal herein be and the sane is hereby
ﬂlsmlssed

ERWIN B.'HOCK
Deputy Conmmissioner.
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5. SEIZURE - FORFEITURE PROCEEDINGS - MOTOR VhHICLE AND ILLICIT
ALCOHOL TRANSPORTED THEREIN ORDFRED FORFEITED ~ APPLICANT FOR
RETURN OF MOTOR VEHICLE FAILED TO ESTABLISH "GOOD FAITH" AND THAT
THE LAW WAS UNKNOWINGLY VIOLATED. :

In the Matter of the Seizure on ) - Case No. 6869
July 28, 1945 of a five-gallon

can of alcohol and a Hudson sedan i

at Southside, Philadelphia , ON HEARING

" Anchorage, Delaware River Bridge, ) CONCLUSIONS AND ORDER
in the City of Camden, County of

Camden and State of New Jersey.

e T e T

John R Di Mona, Esq., Attorney for Wilbur White.
‘Harry Castelbaum, Esq., appearing for the Department of AlCOhOllC
“ ' Beverage Control.

This matter has been heard pursuant to the provisions of
itle 83, Chapter 1 of the Revised Stabutesﬁ to determine whether a
five-gallon can of alcohol and a Hudson sedan, seized on July Z£8,
1945 on the Delaware River Bridge in Camden, N, J., constntute
unlawful property and should be forfeited. .

On July 28, 1945, at about 10:15 p.m., Officer Frank Fowler of
the Delaware Rlver BrLuge Police ;nvbst1gated ‘a collision on tlhe.
bridge between the Hudson sedan and another motor vehicle. Wilbur
White, the owner and driver of such Hudson sedan, and his companion,
Leroy Gould, were in or near the car. Officer Fowler was informed
by the occupant of the other car that a can had been removed from
the Hudson sedan and placed alongside the bridge. The officer-

- searched for, and found, a five-gallon can of alcohol on a screen
netting at the side of the bridge. : :

The can of alcohol and the motor vehicle were seized by Fowler,
who arrested White and Gould on charge of possessing illicit alco--
holic beverages and unlawfully transporting such beverages. The
alcohol and car were later turned over to the State Department of
Alcoholic Beverage Control. : : :

The alcohol was analyzed by the Department'!s chemist. He
reports that it is 84.30 proof by volume, and fit for beverage pur-
poses when diluted. The can bore no tax stamps or other indicia of
the payment of any tax. Hence, the alcochol is prima facie illicit.

"R. S. 33:1-88. ' s

The Hudson sedan was not licensed by this De pa¢tment to trans-—
port alcoholic beverages. The alcohol, therefore, is also illicit
‘ccause it was transported in an unllcensed vehicle. R.S5.38:1-1(1i).
The five-gallon can of illicit alcohol and the Hudson sedan in
which it was transported constitute unlawful property and are sub-
Ject to forfeiture. R. S. 33%:1-1(y), R. §. 33:1-2, R.S. 33:1-66.

When the matter came on for hearing pursuant to R. S. 33:1-66,
Wilbur White appeared with counsel and sought return of the motor
vehicle,

White represents that although Gould has a long criminal record,
including convictions for violating the Alcoholic Beverage Law, White
has a clear record and merely drove Gould to Philadelphia and back as
a friendly accommodation; that when the collision occurred Gould
attemptcd to conceal the can of alcohol; and that White's relative
innocence is established by the fact that in the criminal proceedings
in the case, Gould was sentenced to six months!' imprisonment whereas
White was flned $25.00 and given a thirty-day suspended jail sentence.
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According to White's, testimony, he merely knew Gould by sight
but was never in his company and never visited his home or even
. talked with him. Nevertheless, White says that on Saturday evening,
July 28, 1945, while standing at a Camden street corner, Gould told
him t hat he had some business to transact in PhLlldelphla and White
agreed to drive him there without inquiring as. to the nuture of such
business. : L .

White drove Gould to a Philadelphia address, where Gould entered
a dwelling and came out within a few minutes. White then drove -
Gould to another address, where Gould entered another .dwelling, and
shortly thereafter came .out with snother man. Either White or Gould
opened the front and rear doors of the car.: Gould and the other man
held a discussion for about five or ten minutes, which White claims -
ne did not overhear. He says that he did not observe the can being
placed in the car and did not know that it was there until he saw
Gould take it from the rear of the car after the collision and con-
ceal 1t. When the discussion was ended, Gould took a front seat in
the car ana White drove aWﬂy en route to Camden. '

Mrs. White, who has been married to Mr. Whlte anout three years,
testified that she knew that Gould had a reputation for bootlegﬂlng,._
When asked whether her husband was aware of that fact, her only ’
answer was, "I have never known him to associate Wlth him,"

Whitets story cannot be 1ccpptea at face value., It is hlghlv _
improbable that he went to the trcuble of driving to Phllaaelph_uu at
the request of a chance acquaintance and without any idea as . to the’
purpose of such trlp. Furthermore, it is well nigh- inconceivable -
that the can, which is of considerable bulk, could have been placed
in White's car without his Vnowleagc or Lhﬂt he did not at any. time
glance into the back of the car and see the can during the drive of
two or three miles from the last place where he stopped to the place
where the accident occurred. It 5ecms more probable that White, as
well as his wife, knew that Gould was a bootlegger and knew or should
have known that the "businessth whlch Gould was engaged in that nlght

as the transportation of illicit alcololic bevorages.

White, therefore, has not estab¢1shed to my.satlsfaction that he
acted in good faith and did not know or have any reason to suspect
that he was transporting i1llicit alcoholic beverages. His request .
for return of the Hudson sedan is therefore denied. ' .

Accordingly, it is DETERMINED and ORDERED that the seized prop-
erty , more fully described in Schedule "A" attached hereto, constitutes
unlawful property, and that the same bz and hereby is forfelted in
accordance with the provisions of R. §. 33:1-66, and that 1t be re- .
tained for the use of hOSpltulo and State, county and municipal
institutions, or destroyed in whole or in part at-the direction of -
the Stcte Commissioner of Alcoholic Beverage Control.

. ﬁRWIN‘B. HOCK
o ‘ Deputy Commissioner.
Dated: June 24, 1946 : ' RO

SCHEDULE fAM

1 - b-gallon can. of alcohol -
1 - Hudson Sedan, Serial #772116, Englne #29440,
1945 New Jerscv rcg str%tlon C~ T S2-B
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6. APPELLATE DECISIONS - CHARNACK v. SEA BRIGHT (CA SE NO. 3).
Case No. 3. . )

MAX CHARNACK,
- nomellant ON APPEAL
Appellant, CONCLUSIONS AND ORDER

BOROUGh COUNCIL OF THE BOKOUGH -
OF SEA BRIGHT, '

Respondent

— e = e e ee e mem e e e s mem e e mee e

David. H. Wiener, Esq., Attorney for Appellant.
Edward W. Wise, Esq., Attormey for Respondent.
J. Frank Weigand, Esdq., Attorney for Objectors.

This is an appeal from fThe action of res poh ent in denying an
app1101tl)n of appellant for a plenery retall consumption license for
premises located at 1126-1128 Ocean Avenue, Sea Bri gkt.

This is the third appeal by this. appellant. The first appeal in
the matter was remanded to the respondent for the purpose of taking
formal action. Charnack v. Sea Bright, Bulletin 644, Item L. Upon
dﬁnial by the municipality, a second appeal was taken to this Depart-

nent which, after hearing, was dismissed for the reason that the
uppellant failed "to show any spp01al need for the issuance of another
plenary retail congumption license in that scction of the Borough',
and further, beczuse the burden of proof had not been sustalned "1n
establlshlng tbat resnondent acted arbitrarily or mbuseo its dlePO~
tion". Charnack v. Sea Bright, Bullbtln b50, Item 1.

Since the last decision was rendered, renpondent granted a
plenary retail consumption license to one Joseph J. Salmon for prem-—
ises located at 15 New Street, which licensed premises are located
on a side street around the corner from the proposed licensed prem—
ises and 132 feet distant, measured dlabonully, across the street
from the entrance to the bar of Harry's Lobster House. Following the
granting of the Salmon license, appellant filed the application
which is the subject of this appeal. The appllc 2tion was denied.
Hence this appeal.

- Appellant operates a combination delicatessenAStore and lunch
room in the premises he now occupies at 1130-82 Ocean Avenue. He now
holds a plpnary retail dlstrlbuilup license. for said prumlseu.

The reasons advanced by awgo]lanu for reversal in thls case are
substantially the same as were advanced in the previous appeal except
that he also recites the issuance of the Salmon license.

Aside from the issuance of the Salmon license, there is no evi-
dence of any changed conditions since the previous appeal was decilded.
It is obvious that, in the absence of changed conditions, the denial
of appellant's present application must be affirmed. While the
Salmon license igs located 132 feet distant in a straight line from
the entrance to the bar of Harry!s Lobster House, nevertheless 1t is.
on the opposite side of the street and 1s a greater distance away 1if
one considers the way a pedestrian usually walks. Then, too, in a
previous appeal, one meriber of the issuing authority stated that there
wa.s 1o obgectlon to issuing a license to the appellant if hig Uremlses
were farther away from an already existing licensed place or in
another block. This expressed opinion indicates there is nothing
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inconsistent or arbltrqry in the action of the issuing authority.
The difficulty is that the apppllant wants to be next door to
another licensed premises and in no other place. To this -the muni-
cipa lltj objects. This is the gist of the entire matter. 

In addition to the reasons above stated, appellant's appl1cc~
tion required denial for .an additional reason. The testimony and
exhibits indicate that appellant operates a delicatessen store in
addition to his other business, and plans to move his entire busi-
ness from 1130-1132 Ocean Avenue to 1126-1128 Ocean Avenue and to
operute in the same manner if the license is granted. This would be
in clear violation of R. S. 33:1-12(1), which reads as follows:

Mtthis license (plenary retail consumption license)
shall not be issued to permit the sale of alccholic bever-—
ages 1n or upon any premises in which a grocery, delicatessen,
. drug store or other mercantile business ¢ 1s carried on.!":

For thnis, as well as the other reasons above stated, the action
of the respondent is afifirmed. ‘ ‘ :

Accordingly, it is, on this 24th day of June, 1946,

ORDERED, that the petition of appeal -be and the same is hereby
dismissed. ‘

ERWIN B. HOCK-
Deputy Commissioner.

7. SEIZUBE»— FORFEITURE PROCEEDINGS — ALCOHOLIC BEVERAGES AND JUKE BOX
IN SPEAKEASY ORDERED FORFEITED. o

In the Matter of the Seizure on _ ) Case No. 6985

May 12, 1946 of a2 quantity of

alcoholic beverages and a music ) ' ! :

machine at 197 Belmont Avenue, in ON HEARING :
the City of Long Branch, County of ) CONCLUSIONS AND ORDER

Monmouth and State of New_Jer ey,

S

Harry Castelbaum, qu , appearing for the Department of Alcoholic
Beverage Control. _

This matter has been heard pursuant to the provisioﬁs of Title 83
Chapter 1 of the Revised Stqtutes, to determine whether 'a quantity of
alcoholic beverages and a music machine seized on May 12, 1946 at
197 Belmont Ave., Long Branch, N, J.:constitute unluwful property
and should be forfeited. :

)

-+ The otate Department of Alcoholic Bevera ge Control obtained evi-
dence that speakeasy activities were being carried cn in an apartment
aﬁ the premises in question, and more particularly that on May 5, 1946

person; acting on behalf of the Department, there purchased drinks
oi whiskey for himself and other patrons. At that time he observed a
number of other patrons being served or consuming alcoholic beverages.

Fenera Holland, also known as Fenera Hayes and Fenera Lawes, who
cccupied the apartment, did not hold any license authorizing her to
sell or serve alcohollc beverages. ABC agents thwreuoon oota;ned a
search warrant on the basis of taeoe unllrensed sale

The agents executed the search warrant on May 12, 1946 ‘at which
time therb were thirteen persons in the kitchen, and empty drinking
glasses on the kitchen table. The other rocms in the aparbtment con—
sisted of two bedrooms and a living room.
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The ABC agents seized twenfy ~four bottles of beer in an ice box
in the kitchen, a bottle of whiskey on the table in the kitchen, 24
bottles of ale in one of the bedrooms, a music box in the living
room, and a number of empty whiskey and beer bottles.

One of the persons in the kitchen when the agents entered gave
them a signed statement in which he set forth that he had there pur—
chased alcoholic beverages from Fenera Holland.

Fenera Holland was arrested and is presently awaiting action of
the Monmouth County Grand Jury.

Fenera Holland was arrested in 1934 on the charge of selling
whiskey without a license. In 1937 she was again arrested when ABC
-agents found two bottles of illicit alcoholic bheverages in her
kitchen and three men seated there with whiskey glasses in front of
them. She did not oppose forfeiture of the illicit alcoholic bever-
ages. In 1944 she was again arrested on the charge of selling’
alcohollc beverages in her apartment without a license. The alco-
"holic beverages seized on this occasion were forfeited and Fenera
"l land pleaaad non vult to the criminal charges in the case and was

-ned $lOO 00. - A1T Of these activities occurred in the immediate
vicinity of the premises involved in the instant case.

Fenera Holland!s backgroundb as above recited, clearly warrants
the inference that the seized alcoholic beverages were intended for
sale at this speakeasy and hence are illicit. Such illicit alcoholic
beverages, together with the music machine and the coins therein,
seized in the Holland %pﬂrtmeﬂt, constitute unlawful property and are
subject to forfeiture. R. S. &3:1-1(1) and (y), R. S. 50°7 -2, R. 8.
35:1-66, :

When the matter came on for hearing pursuant to R. S. 33:1-66,
no one appeored to oppose forfeiture of the seized property.

Accordingly, it is DETERMINED and CRDERED that the seized proper-—
ty, more fully described in Schedule "A'" attached hereuo, constitutes
unlawful property, .and that the same be and hereby is forfeited in-
acccrdance with the provisions of R. 8. 33:1-66, and that it be re-
tained for the use of nospltals and State, county and municipal
institutions, or destroyed in whole or in part at the dlrmctloa of
the State Comm1351oner of Alconollc Beverage Control.

ERWIN B. HOCK
De suty Commissioner.

Dated: June 25, 1946
SCHEDULE MA"

-~ bottles of beer

- 4/5 guart bottle w1th WhlbLOY

~ whiskey glasses A

~ nusic machine with coins therein

HOH®
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8. DISCIPLINARY AND CANCELLATION PROCEEDINGS - PALSE ANS WhB
~ IN. LICENSE APPLICATION MISREPRESENTING MATERIAL FACT (RIGHT OF ,
POSSESSION)‘—-LICENSEDS NOT IN POSSESSION OF LICENSED PREMISES -~
LICENSE CANCELLED. '

In the Matter of DlsCJpllnary
--Proceedings against

LEON GIACONIA, ODCAR AQUINO
‘and SAMUEL INTELISANC

T/a 0.L.8. LIQUORS

564 VanHouten Avenue

Clifton, WN. J.,

CONCLUSIONS
AND ORDER

R N S N N

Holders of Plenary:Betail Distri—
bution License D-37 issued by the )
Municipal Council of thc pltJ of
Clifton. «

Harry Kampelman,’ Esq., Attorney for Defendant-licensees. .
Frank W. Sherbhln, Esgq., Attornsy for Clifton Retall Package Storgg
A35001at10n :
William F. Wood, Esq., appearing for Department of Alcohoilc
. Beverage Control.

Defendants pleaded not guilty to a chﬂxg . alleging that theilr
current plenary retail distribution license was obtained by mlfrppru
sentation of a material fact in that, in answer to QuebthL 8(a) in
their appllCdtlon, they stated that.they leased the premises 563 (now -
5702) VanHouten Avenue, Clifton, from one Olga Tomaszewski, whereas
in truth and in fact they did not have a lease from 0lga Tomaszewski
or anyone else with respect to the said premises; such m1oreprpsonta-
tion being in v1oldtlon of R. S. 383:1-25. :

Notice was served upon_the defendants herein to sliow cause why
License D-=37, i1ssued to them by the Municipal Council of the City of
Clifton, should not be cancelled and declared null and void on the
ground that, when said license was obtqwnod, they did not have the
requlslte rlght to exclusive pOuSQSblOQ and control of the prcmloes
in quebtlon to warrant the issuance of any llcbnse therefor.

It appears from the testimony in the instant case that, at the
time defendants filed their app1101tlon for a license, the premlses
known as 563 (now 578%) VanHouten Avenue, Clifton, were occupied by
and in possession of one Joseph Pollara, who conducted a barber shop
therein. Pollara, at the time of this hearing, testified that he is-
still in actual possession of the said premises; that he has paid
his rent up to and including May 1946, and that he has not been given
any written notice to vacate said premises. One Matthew Trella, a
witness for defenumnts, testified that, shortly after application was
made for the licemse in question, he, as manager and rent collector
of the building wherein the barber shop is situated, verbally noti-
fied Joseph Pollara to vacate the premises. Trella adm1ttea, how-
ever, that he has collected the rent for the use of the premises as
2 barber shop each month up to and including Murch 1946. Oscar
Aquino, one of the licensees, testified that he dic not know 0Olga
Tomaszewski, one of the alleged owners of the building, nor was there
any rent paid for the premises, nor did they ever have the right to
possession.
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An applicant for a liquor license must have some p0356551on or
right to possession .of, or interest in, the premises sought to be
used as the licensed prcmlses. If the Lppchanu does not have pos-

_session of, or right to. pOSSLSblOH, or any interest in, the
premises, no license may be issued. Re Hanecman, Bulletin 449,

Item 4. This principle was first enunciated in the very eﬂrly days
~of the Departmcnt in Procoli v. Trenton, Bulletin 28, Item d. It
has been consistently followed to this date. Caplan v. Trenton,
Bulletin 29, Item 11; Re Pennsauken, Bulletin 48, Item 8; he~8aklnz
Bulletln 67 Item l7° Wiiite Castle, Inc. V. CllftOD Bulletim 97,
Ttem 13 D’Annlbalo v. Fredon, Bulletin 139, Item 7; Agziglan v.
Pequannock Bulletin 216, Item 1; Favenson v. South Orange, Bulletin
=85, Item 8; Vasapolil v. PldLnflCld Bulletin &01, Item 7; Llcata v.
Camden, Bulletln %42, ITtem 1; Hindin v, BEgg {arbor Bulletin 599
Item 1; Gimber v. Gallowax, Bulletln 427, Item 9; Bodrato V.
Northvale Bulletin 445, Ttem 1; Berry v. Newark, Bullatln 4538,

Item 8; Albelts v, Roselle, Bul1e+1n 444, Ttem 1.

While an interest in the premises has always been required, the
necessary quantum thereof has not been prc01bely specified, although
it has been aptly illustrated on numerous occasions that 1t must
amount to possession and control. Re Haneman, supra. A lease on a

. monthly basis has been considered sufficient. Yanuzis v. Camden,
Bulletin 37, Item 1. Also possession under a tenancy at will.
Re P?crson, Bulletin 38, Item 12. FEvery applicant must have an
interest in the- pvemloes to be licensed even though no more than a
“case (Re_Pisher, Bulletin 107, Item 8)., It must be a legal inter—
est and is satisfied by a lea 5@ (beukw11uer v. Weyne, Bulletin 122,
Item SB. Legal pocseos¢oa is sufficient (Re Schmidt, Bulletin 157
Item 1 Legal interest is necessary (Yacula v. Jersey Clty, Bulle-
tin 144, Item 7). A lease is sufficlent, even though the Iandlordt!s
title MuV be bad, until a court so detbrmines (Gruner v, Washington,
Bulletin 149, It m 6) Legal possession is necessary (Re Ingalsbhe,
Bulletin 250 Item lO) : ‘

The facts in the present case disclose that the defendants had
no right to possession of the premises at the time the license was
issued and, apparently, still have no right to possession thereof.

I find them, therefore, guilty of the charge preferred against them.
In view of the fact that the Municipal Luun011 of the ClLy of Clifton
erred in -issuing the license for premises to which applicants had no.-
right of 'possession, I shall, pursuant to the order to show cause,
cancel the license, effective forthwith.

Accordingly, it is, on this 24th day of June, 1946,

_ ORDDRPD cthat the order to show cause why. Plenary Retail Distri-
bution Licene D- 87, dssued to Leon Giaccnia, Oscar Aquino and
Samuel LntellSan by the Municipal Council of the City of Clifton for
premises 56% (now 5733) VanHouten Avenue, Clifton, should not be can-
celled and declared null and void, be and the same is hereby made
absolute, and it is further

_ ORDERED, that the license certificate itself must be surrendered
- o the Municipal Council of the City of Clifton for cancellation.

ERWIN E. HOCK
Deputy Cormissioner.
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9. DISCIPLINARY PROCEEDINGS —~ SALE OF ALCOHOLIC BEVERAGES DURING
PROHIBITED HOURS (PRIMARY ELECTION DAY) - ADVERTISED OFFICIAL
WOTICE OF HOURS WHEN POLLS WERE OPEN FOR VOTING IVCORRECT - .
CHARGE DISMISSED.

In the Matter of Disciplinary
Proceedings against

EDWARD JOHN ROEHRICH )
)

N’

T/a OLD MILL STREAM - ~
205 Paramus Road CONCLUSIONS
Paramus, P. 0. Ridgewocod ‘ _ AND ORDER
R. F. D. 1, N. J., ’ )

Holder of Plenary Retail Consump- )
tion License C-25, issued by the
Mayor. and Council of the Borough )
of Paramus.

Edward John Roehrich, Defbndint lloepsee, Pro se.
William F. Wood, Esq., appearing for Department of AlCOhOllC '
: ‘Beverage Control. o

A charge was served upon defendant—licensee-alleging that on -
Primary Day (June 4, 1946), while the polls were open for voting,
he sold alcoholic bevernges on his llceased premlges 1n v1olatlon of
Rule 2 of State Regulauﬂons No. 20. : .

The facts are not in dlspute. On Tuesday, June 4, 1946, at
about 8:10 p.m., an ABC agent entered defendant's premlses and
~observed six porsong‘seated at the bar arlnklng aloohollc beverages
which had been SLIVCd by the bartender.

At the hearing herein defendant admitted that he opened his
licensed premises on Primary Day at 8:00 p.m. and that alcoholic
beverages were served thereafter. He testified that the premises
had been closed all day but that he resumed business at 8:00 p.muw,
instead of 9:00 p.m., because of an official Election Notice pub-
lished in "The Palr Lawn-Paramus Clarion! on May 31, 1946, which
stated. that Prlmﬁry Election would be held on Tu»sﬂwy, June 4, 19486,
from the hours of 7:00 a.m. to 8:00 p.m., Daylight 8 av1ng Tlmu. A
copy of the newspaper was prpsvuted at the hearing. - :

Admittedly there was some confusion as to Whothcr the polls
should be open between 7:00 a.m. and 8:00 p.m. or between 8:00 a.m.
and 9:00 p.m. on Primary Day, and the closing hour was not offi-

~clally fixed at 9:00 p.m. until the Attorney Gener al of the State of
New Jersey rendered an official opinion shortly prior to the date
upon which the primary was held.:  The official notice was published
in a newspaper on May 3lst, and defendant-licensee testified at the
hearing and our Jngepundent investigation confirms that he had
received no other notice from the Borough officials.

I am satisfied that defendant acted in good faith when he opened
his premises at 8:00 p.m., and that he was misled by the published
official notice. In fairness, I shall dismiss the charge.

Accordingly, 1t is, on this 24th day of June, 1946,

ORDERED, that the charge herein be and the same is hereby
dismissed,

ERWIN B. HOCK
Deputy Commissioner.
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10. . APPELLATE DECISIONS - CROCAMO v. PHTLLIPSBURG.

.\

DUNALD JAMES CROCAMO, )
| 'Appeilant; ) _ _
—vs- o )  ON APPEAL
: ‘ L . CONCLUSIONS - AND ORDER
BOARD OF COMMISSIONERS OF THE ) . P
TOWN OF PHILLIPSBURG, ) <

Responaent

L e e e mm e A o e wem  mes e eme e e mee

'Lyness & Bedell, Esqs., by Joseph I. Bedell, Esq.,

Attorneys for Appeliant
Frank J Klngfleld Esqg., AtLOTﬂPy for Respondent.
Robert B. Meyner, Esq., Attorney for UbJeCtOTS.

' Appellant appeals from denial of the transfer of -his plenary
retail consumption license from 733 South Main Street to 311 Thomas
Street, Town-of Phillipsburg. The answer sets forth that. the trans- -
fer was denied because (a) the transfer would be contrary to a.
resolution of the Town of Phillipsburg adopted May 22, 1935; (b) the
transfer would be contrary to the policy of respondemt not to change
the location of licensed pre mises; (c) the premises to which transfer

" was sougnt are not sultable in that tnoy are located on an alley and -

adjoin a grocery and confectionery store frequented by chlldren, and

(d) the grant of the transfer would not serve public convenience and

necessity.

Tt has been held that the resolution of May 22, 1935 does not
vrevent the transfer of a license. Ignatz v. Phillipsburg, Bulletin
187, Item-16. It has alsc been determined that no one place is

“entitled to a license more than another. Re Konegky, Bulletin 217,

Item 7. Hence the reasons set forth herein as (a) and (b) are not
sufficient to sustain the dction of respondent in refusing to trans-
fer the license.

As to (c) and (d): The licensed premises at 733 South Main
Street, Phillipsburg, are located in the southerlyAsection of the
Town of Phillipsburg. Years ago these premises were operated as a
hotel, but are not being used for hotel purposes at the present time.
They have been licensed for the sale of alcoholic beverages continu—
ously since Repeal, and appellant has held a license for said
premises continuously since August 1943. The present owners of the
building have entered into a contract to sell these premises to
another 1nd1v1dhal, and appellant has been served with a notice to
vacate the premises

The building to which appe¢lani seeks to traﬂbfbr his license
consists of a one-story cinder block building, containing approxi-
mately five hundred square feebt, which has been built as an addition

~ to the rear of a one-story frame building in which his sister oper-

ates a grocery store. The grocery store is located at the corner of
Thomas Street and a narrow street which is known as Emma Street.
There are no other buildings on this portion of Emma Street except a
small clubhouse on the opposite cormer of Thomas and Emma Streets.
The entrance to the proposed premises would:be located on Emma Street
§ *3 distance north of Thomas Street. The proposed premises are
cated approximately 1500 feet easterly of South Main Street.
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An examination of the evidence and the photographs introduced
at ‘the hearlng leads me to conclude that there is no need for another
licensed premises in the section of the town to which aopellant seeks
to transfer his license. The general area is residential in character
although a number of manufacturing plants are located neery. One
plenary retail consumption license has been 1ssued for premises on
Thomas Street a short distance from Emma Street, and this place would
appear to be sufficient to take care of the neeas OL those residing
in the neighborhood. Moreover, this small building, located on this

narrow street or alley, is scurccly a fit place for the sale of alco-
holic beverages. i

The right to transfer a license from place to jplace is not
inherent in the license. A transfer may be denied to accomplish the
objects of the Alcoholic Beverage Law and secure compliance with its
provisions and, hence, a transfer may be denied where the premises are
unsuitable or there are already too many licenses in the vicinity.
Cf, Cieivkowski v. Jersey Clty, Bulletln 716, Item 6.

pruilaqc has not- sustalneﬂ the burden of proof in showing that-
the zcbicn cf respondent was arbitrary or unrewsonablc. Hence the
action of resnondbnt must be ufflrmed

Aécordlmvly, it 15, on- this’ 25th uay of Junc, 1946

~ORDERED, +nau the actlon of respondent be and’ thb same is hereby-
affirmed, dna the - appeal herein be-and the same is hereoy dlsmlssed.

L s B Hech

Deputy Comm1331oner.



