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1. APPELLATE DECISlONS ~ TUSE BAR, INC. BT AL.'V% JERSEE"CITY ET AL.
Case #2 o , ) | :
TUBE BAR, INC.,
. Appellant,
e _

BOARD OF COMMISSIONERE OF Tiil
- CITY OF JERSEY CITY, and FINBAR
(a New Jersey corpo ation),

i
|

= _. _ Respondents._
Case ; 2 i
BENYS GRILL, INC., trﬂalng as -
TERMINAL PAFE, ‘ : ,

_ON APPEAL
| ) _ CONCLUSIONS. AND ORDER
- Appellant, ' o '
ve- I
'BOARD OF COMMISSTONERS OF THE

CITY OF JERSEY CITY, and FINBAR
,(“ Ne Jersey corporﬂulon),,

[ N N N N N N I

Resoondentg
Naurlce C Brlg dler, D 3. and Michael HdLJPTﬁ Esq., Attoraey for
Apocllant Tubp Bar, Inc.
Samuel Moskowitz, Esq., Attorney for Appellant Ben's Grill, Inc.,
‘ trading as Termlnul Cufc.
Charles A. Rooney, Esqg., Attorney for Respondent Board of
Oomm¢531onﬂr of the City of Jersey Clty,
James F. McGovern, Jro, Esq., Attorney for‘Responueut Finbar.

BY THE COMMISSIONER: S

These ﬂppcalu'“r" from thu action of the respondent Board of Com*
migsioners in g”antlng e transfer of a plpncrj retaill consumption
llcense‘lrom Mary C. Howard, Adwinistratrix of the Estate of John _
Howara, to respondent Finbar, and from premises at 33 Bevans Street
to premises on the intermediate level, known as the Concourse Floor,
in the Journal Squar@ Sbatloﬂ of thb kudsov & Manhutccn.BWilTOad
Company . : : »

A prior transfer involving the secme 1icghsC, barties and orﬂmls
was appealed to the State Commissiloner and, by. conscnt, the transfer
was set aside on November 10, 1947, by reason of the fact that the
acvertisement of notice of application was fatally defective. ~Seé¢
Bulletin 782, Itewm .12, : B o

Thereazter, on November 21, 1947, the present qpplic:v'tion'mms
filed with respondent Bonrd and MOLLPC of ”pp]”C‘blOH in connection
therewith was advertised on November 22 and 29, 1947. The present
apoellqnts, ags well as others, filec objections to. this new applica-—
tion and on December 8, 1947 a hearing was held before the Director
of Public Safety, one of -the members of respondent Board. Such
hearing was taken down stenographically and on December 16, 1947 the

Director tra nsnltted his report to respondent Board rﬁcommannlng that

the pplibatlon be granted. Cf. Ricker et al. v. West New York,
Bulletin 229, Itam 1. On thot saneé date the Board. gronted the appli-
cation, nnerﬁuoon the present appeals were taksn. The appellants are

plenary retail consumption lice znsees located in the general nsighbor-

- hood of the railroad station. ' '
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‘Before con51der1ng the meritorious issues raisec -ln these appeals,
it may be noted that the present application was apparently not in
proper forr. The notice of application describes the proposed prem-
ises merely as "located at Journal Scuare Terminal, Jersey City".

The applioation itself is'more specifilic but erroneously describes the
premises as "Southeast corner, Concourse Floor, Journsl Sguare
Terminal, Hibdson & iMawhattan Raillroadt. From a survey submitted in
evidence 1t appears that the proposed premises are actually located in
a corner on the west side of the Terminal Building. ' o '

-

It further appears that, when this application was filed, the
proposed location in the station was merely an open and bare corner
where a fruit or vegetable stand had previously been located. No- -
plans or specifications sccompnanied the application to pre01sely

. define the proposed premises or to show what construction would be
made at this open corner. BEven at time of hearing in the preqent
appeals, it appears that no such plans or sp901flcgtlonb had been
filed with respondent Board. Under these circumstances it is diffi-—
cult to perceive how the application in question may be viewed as
formally sufficient when it wag passed upon by respondent Board.

Cf. Re Salter, Bulletin 184, Item 8; Re Murphy, Bulletin &82, Item 11.

Moreover, the -application in question nowhere appears to bear or
be accompanied by the expregs written congent of the transferring A
licensee, Mary C. Howerd, Administratrix, as required by R.S. 33:1-26
and Rule & of State Regulations No. 6. Such written consent is a
" Jjurisdictional requirement. Norton v. Union, Bulletin 709, Item o; ..
Bates v. Monroe et 2l., Bulletin 750, Item 10. Also see Grace v. Kgg
Harbor et al., Bulletin 403, Item 9; Delaware T wvern, Inc. et al. v.
Atlantic City et al., Bulletin 758, Item 1.

It may perhaps be that the origincl application for transfer

bore .or was accompanied by the TQGULS to consent and that 1t was
assumed that this consent autouwatically carried over to the present
application. Howe ever, a consent 1s necessorily addressed to a partic-
ular application and, when that application is spent, there is serious
coubt as to whether the consent has ﬂﬂy further efficacy left. Proper
prOoedure would appear to r@quwre thet o fresn consent, or a written
reaffirmation of the original consont be obtained for any subsequent
application so that neither the local issuing authority nor the State
- Commissioner on appenl need conjecture as to whether such consent has
actually been given for the subseqguent application,

Hence, I might perhaps Well’reversé on the basis of the foregoing
defects. However, I prefer to dispose of -the matter on the merits.

As already indiCtpr, the pfoposeo premises are located on the
intermediate floor of the Journal Square Station between the street
and train levels. It is clear that the station bears very heavy pas-
senger traffic. According to tho testimony of the stationts renting
agent, given below on beshalf of Finbar, the proposed premlses are to
be_used as a "quickie! bar for serving drinks to passengers on this
intermediate level while going to and from the trains. The renting
agentts testimony further states that this will help to make passen-
gers more mindful of the other mercantile establishments on tlo inter-
meciate level.

The validity of the transfer in question is directly challenged
by Section 4 of an ordinénce adopted by respondent Board on October 5,
19387, amended on April 1, 1941, which provides:

"From and after the passage of this ordinance, no Plenary
Retaill Consumption License sholl be granted for or trans-
ferred to any premises the entrance of which is within the
area of a-circle having a radius of seven hundred fifty (750)
feet and having 2s its central point tn» entr nce of an
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existing licensed premises covered by a Plen“ry Retail Con-
sumption License, provided, however, th T 1I any licensee
holding o Plenary Retail Com%umgtion License at the time of
‘the passage of this Ordinance shall be compelleq to vacate
the licensed premises for any reason thet in the opinion

of the Board of Commmissioners of the City of Jersey. City

was not caused by eny action on the part of the licensee, -
or if the landlord of snoid licensed premises. shall consent - -
to a vacation thereof, said licensee may, in the discretion
of the Board of Coumlssioners of the City of Jersey City,

be pormltt@a to have such license transferred.tou another
premises within.a radius of five hundred (bOO) feét of the
licensed premises so vacated.  The provisions of this section
relating to distances between licensed premises shall not
apply to the issuance or transfer of any license to. premises
which will be operated by the licensee as & Bowling Acwuenv

A premises shall be deemed to be operated as a Bowling - '
‘Academy if 1t contains four or more palrs of‘bowling alleys,.n

: Briefly summarized, this regulation provides that, in general,
there sholl be no lssuance or Lramkfer of o plenzry retall consuaption
license for premises within the above 750-foot radial distance of zny
exlsting plenary retail COHSUﬁptlon licensed place. When the present
transfer was graonted, at least ninc other. plenury retail congumption
licenses were (and ﬂpparpntlv-stlLL are) in existence within the above
radial distance of 750 feet of the premises in questlon. In feet, the
propos ea“prem7seo'?re,buthLn‘Vu feet and 590 feet in radial distance
from these other establishments. There i1s neilther cloim nor evidence
that the proposed promlses taAP the benefit of any of the exceptions
in tho ordlnquce., : S ' : Cee -

Tm1¢ 100ﬂl fedulatjon is of ~ familiar type throughout the stete,
which is designed to prevent undue concentration of licenses within
any ares in the municipality. One of the effects of such an-ordinsnce
is to limit the number of licenses which may exist in any ares or in
the municipality at large. Hence, authority for such an ordinance 1s
expressly found in K. S. 82:1-40. Elizabeth Beverage Dealers Ass'n
v. BElizabeth ¢t al., Bulletin 514, Item S; New Jersey Licensed Bsversge
Ass'n et al. v. Wlbzobeub et al., Bullbtln 6609 Item 9, Also sse the
bro d o?ov151ons of K. 3. &3:1- 94 : o

”hls vVery regillation in. ques tlon has ner“tofore bean: ruco n17bd
by the State Comm¢551onei, in respect to its gencrsl 750-foot b“m as
being ressonabls and valid. AahObeHle v, Jersey City et al.,
Bulletin 702, Item 7. I see no reagon here - to alter that conclusion.’
Nor do I flna that the ordinance an011“s unra esonably in the present

instence ind prohibiting thl transrzr. Cf: Cicdlukowskl v, Jersey City,
Bulletin 716, Item 6. - o : o - ‘

Respondents argue, however, that the ordinance is merely direc—
tory or advisory. With this contention I cannot agree. The express
worGing of the ordinsnce, "....no plcnary retall consumption license
shall be granted. for or transff.rca to..e.," 18 unambiguous and
plainly denotes that the ordincnce is mandetory. It has heretofore
been so considered by thée State Commissioner. Zahorbenski v. Jersey
City et al., supra, Cf, Musico v. Jersey City, Bulletin 87, Iten 3;
Cielukowskil v. Jersey City, supra. Eespondent Ho~rd apps= rnntly fol-
lowed thils seme view when dbnying o transfer appllcation in another
matter some monthg before granting the transfer in question. See
Venos v. Jersay C11y9 decicded contemporancously herewlth, and affirm-
ing the Board's application of the ordinance. :
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There is indication that, on occasions in the past, respondent .
Board may have granted various transfers contrary to the above ordi-
nance. Had timely appeal been taken in those cages, the transfers
there involved, if cctually contravening the ordinonce, would have
been reversed. See Zahorbensii v. Jersev City et al., supra. However,
those alleged instences of past error can scarcely serve as warrant
for continued by-passing of the regulation in question. An ordinance,
formally enacted and advertised and published to the community as the
formal act of the governing body, does not dissipate or disappear
merely because of misconstruction or disregerd:by the municipal author-
ities, See &7 Am. Juris. 835, 838, sections 198 and 200; 119 A.L.R.
(ann.) 1509, 1517. Cf. Re Martin, Bulletin 411, Iten 3; Larry's
Shamrock Tdvern v, Fort Lee, Bulletin 467, _tem 6 Tor analogous
doctrine as to statutes, see BY ¢.J. 92 8 sec, - 5325 50 Am.’Jur° 524,
sec. 513, An ordinance can be repoealed or modified only by an act of
equal dignity and solemnity, i.e., another ordinance. Not even a
resolution will suffice. Americon Molleables Co. v. Bloomfield (E.& A.
1912), 83 N.J.L. 72 8, 784; &7 Am. Jur. Beb, sec. 198; Re owensen,
‘Bulletin 235, Item 16. < S

The ordinsnce in duestion, until and unless appropriately modi-
fied or rﬂpcﬂlcd by further ordinance, remains binding upon the muni-
01lelty and respondent Board mey not gront any license or transfer
contrary to the terms thereof. Smith v. Mansfield, Bulletin 254,
Item 4; Flizabeth Beverage DOQl@TS Assin v. Elizabeth et al., supra;
New Jer ey Licensed Beverage Ass'nm et al. v. Elizabeth et al., supra;
Garbutt v. Galloway et al., ﬂﬂllvbln 610, ItPn 12; Zahorbenski v.

Jer Sty City et al., supra. ' ,

Respondent Finbor camnot cowplain of having been "lulled into
security" by resson of any of the past instances of alleged error.
since the ordln ance involved-is clear on its face and since, at the
henring below while Finbar's application wes pending, the objectors
squwrely p01nted out and raised the full iSsue of the ordinance.

In view of the forﬂg01n9 Lt is unnec essary here to consider the
audltlon al grounds for reversal urged by Lppellantuo ' :

Accordingly, it is, on this lOth.dayvof June, 1948,

ORDERED thet. the action of respondent Board of Commissioners of
the City of JQPSLY Cltj 1s hereby rnvefsed effective at 2:00 a.m,
June 15, 1948; and it 1is furtler '
_ ORDERED that saild transfer be ﬂpd hereby is set aside and declared
null and void, and respondent Finbar (a New Jersey corporation) is
ordered to c“doe all activitiss at bLe premises to which the llcease
was transferred, cffecé¢tive at 2:00 a.m. June 15, 1248.

ERWIN B. HOCK.
Cominissioner,
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2. - VENOS v.
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APPEﬁLATE DECISIONG JELREZEY CITY.

MARCARET VENOS
n “Appellant,

e ON APPEAL
. S=. . CONCLUSI
BOARD OF COMMISSIONEES OF THE :
CITY OF JERSEY CITY,

Respondent

— e e e e e e e, - -— = e -—

Ezra L. Nolanm, Esq., Attorney for Appellant.
Charles A. Rooney, Esqg., by Edward” M. Molone, Esq.,
Bosooncaﬂt
Neenan, Esq 3 Attorney for ObgeotoL. ‘

Thomas F;

BY TQE COMMI SIONER:

NS'AND‘ORDER

Attorhey‘fon

" This is an uppe 1 from the autlon of respondént Foard of Commls—

‘missioners in refusing to grant o
. transfer of a plen<
Hygrade Pie Baklnf
City, to appellant
Jersey City. j

person—to-person

compwmy, Inc. for premises at 87

fargaret VbnOb for premises
( N

ot ths proposed premises,
two-story . building involved.,

Appellent operates = restourant
lives on the second floor of the
site from which she seesks
described by her ag being about three-quarters of a mile away.
At her restaurant appellant,

license in\questiOn,-plans Lo operate mercly a service bar.
claims ths

and place-to-place
y“ret“il consuwption license last term from

Sip Avenue,
at 115 Bowers Stre

Jersey
et,

snd
The

the transfer of license in gquestion is

1f succeeding in obtelning the.
: She :.
t there are no restoursnts with only a service bar in this

general part of the city and that there is, therefore, room for such

an establishment to accommodate
may be noted thet there
and resteu
barroom lb bﬂ ing meintcocined,
cing dining room on ths -

residents thereof,
are secveral combination tov

the
apparently,

there is also a. sepa
71chsed premlses

the trensfer on the
on Qctover 5, 1937 and emended April 1,
amended, sp501 fically p“ov1ooso

Respondent denied
~city ordinance adopted
Thet section, as above

However, it
erns”
rants-in this general part of the city where, although a
ate although

ad joln-

basis of Section 4 of

1941.

tFrom and after the passage of this OleDLﬂCb, no Plensry

Retall Consumptloq License shoell be 8T,
to any premises the entrance of which 1s

epted for or transferred
within the area of a.

circle having a radius. of seven hundred fifty (750) feet and

- having as its central point the entrance of an existing
licensed premises covered.by a Plenary Reteil Consumption
License, provided, however, thet 1f ony licensee holding a
Plenary Retall Consumption License ot the

time of the passage

of this ordinince shall-be compelled to vacate the licensed

premises for any reason that in the
Commissioners of the City of Jersey City was not caused by
any action on ths. p(rt of ths liccnsee,
of szid licensed pr@mlses sholl cons

opinion of the Board of

or if the 1o nalora
t to-a vacation tﬁOP“Of

sald licenseg moy, in the dTSCf~t¢On of the Board of Cofmmis-
sioners of the City of Jersey City, bec permitted Lo have such

license trensferred to pnother premises within a radius of

five hundred (500) fect of the licensed prﬂmlo es s0 vacated.

A
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The provisions of this section reloting to distances between
licensed premises shall not “Dplj to the lssuonce or transfer
of any license to premises which will be operated by the
licensee as a Bowling Acodemy. A premlses shall be deenmed.- to
be operated as a Bowling Acadbmy if 1t contains. four or more
poirs of bowllrg alleys.t -

- Appellant's premises at 115 Bowers Street are well within the
forbidden radiesl distance of 750 feet of an existing plenary retall
consunption licensed place at 105 Bowcers Street where Fresncls Moynihan,
an objector herein, operates a tavern. In fuct, there is evidence that
the proposed premises are not more than 170 feet from that tavern.
There 1s also indication that eppellant’s premises mny be within the
750-foot distance of two other plensry retsil consumption licensed
establishments. There is neither claiw nor evidence on appellant!s:
behalf that her premiscs toke the beneflt af ahy exception specified
in tbf orolnLnob,

This ordln nce has been found to be reasonn oLe and valid with
respect to its general 750-foot ban. See Zohorbehnski v. Jersey City
et =21., Bulletin 702, Item 7; Tube Bor, Inc. v. Jersey City et al,,
decided contempor“nnou ly herewitn. I cee no competent evidence in
the record to show that the ordinnnce operates unreasonably in the
present instance. ¢f. Clelukowskl v, Jersey City, Bullctla 716,

Iten 6. : \

However, therels evidence thzt, on occnsions in the past, the
ordinaonce in question has not been uniforily applied. Respondent.,
while not denylag these instances, calls them texceptions® not comntem-
plated by the ordinance. Had tlmely appeals been. taken in those cases,
such so-called exceptiong, if violative oP the OTQlﬂuﬂCQ might have
been reversed. However, the fact of these past ins nces oi 2lleged
error by respondent does not invalidote L“; 01d1n°ncc, nor-does 1t
afford warrant for continued by-pasging of such ordinance. For a com-
plete discussion at this point, see Tube Bar, Inc. v. Jersey City et al.y
SUupPro.

. Y .

Appellant claims that respondent failed to give her any formal

~notification of the denicl of her auplj(ation, However, thcre 1is no
gvidence that appellant has.in any wise becen pre quCcO tneroby.

I see no resn son for reversel in the present case. I may also note
thot, consistent with the fore egoing, any application which appgljcnt
has hoed on file for alleged "renewa 1" at the proposed loco tlon for the
current term must neces squly fail.

Accordingly, it is, on this 10th day of June, 1948,
ORDERED that the action of PeSpODU"Wu be and the same is hereby

affirmed, and the appenl herein be ond the same is hereby dismissed.

_ERWIN B. HOCK
Commissioner. -
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3. APPELLATE DECISTONS - HUDSON BERGEN COUNTY BETAIL. LIQUOR STORES.
ASSOCIATION v. uboﬂx CIFi ET ,I - OBDE~ OF DISMISSAL.
Case No. 2 )
HUDSON BERGEM COUNTY RE”AIL
~LIQUOR STORES A“SOCIATIOV,

Appellanﬁ, ‘
—— ORDER

BOARD: OF COMMISSIONERS OF THE
CITY OF JERSEY CITY, and FINBAR,

N —’ S S~ S—

‘:', o Re%pondents
S?muel Moskowitz Esﬂ., At+ornuy for App@llﬂnt
Charles A, Rooqey, Esc¢., by Bdward M. JWLoue, ESGey - Attorn@y for
. . Respondent Board of Commlssionzrs.
James F. mcGovvrn, Jr.9 qu., Attorncy for Rosoond0ﬂt Finbar.

BY. THE COMLl IO‘FR

At the time ‘scheduled for hearing herein, appeliant, by its

attorney, moved that it be peTmitt d to withdraw its oppeal and that
sald appeal be dismissed. The alcoLnnys for respondvnts consentlnﬂ
thercto-and no reason appearing why said motion should be denled,

Tt 15, on thls 10th dey of Junc 1.948,

ORDLRbD that the qppul herein be and the same is héreby,
dismissed. : : :

ERWIN B, HOCK
Comnlssioner,

4. APPELLATE DECISIONS‘M OTT'5, INC. v. EDGEWATEL BLJL TOWNSHIP,

0TT!S, INC.,. - )
. o . Appellent, | _ . :
v | S ON APPBAL
, R . ) CONCLUSIONS AND ORDER
TOWNSHIP COICIITTEE OF THE
TOWNSHIP OF EDGEWATER PARK, - )
- Resoondent

Wll]l’ﬁ T, anlll Eso and Daniel Lichtenthnl, Eso,, Abtornbys for
~ ' App@lTﬁnt

Alﬁx Dﬁnbo,-Esa,, Attora oy for Respondent.

@

BY THE COHM“”STONuE:

ihls is an °ppmﬂ] from the denial of a, ransfer of a plenary
retalill consuwpolon license from George W. Mount to abpellant, Ott's,
Inc., The premises in question are locqtea at 716- /18 South COUQPf
Street, Bdgewnter Porg Tovmship. ‘

Respondent denicd the tronsfer for the following reasons:

"Thot there 1s a public pla ygrounu near s=id licensed prem-
1ses, and that property owners in the Immedinte vicinity
ObJ“Ct@dAtO.SuCh transfer.n ,

No questlon has been raised as to the qualifications of appellent
to hold o liquor license. The evidence shiows that the premises in
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guestion have been licensed for the sale of ”lLOhollC bevera ges con-—
tinuously since Repeal. Adjoining the licensed premises is a large
tract of land wulch was purchaged six or seven years ago by the town-
ship for a baseball field and recreation field. The land apparently
remained undeveloped for meny years until baseball cdilzmonds were
recently laid out and stands erected upon the land. It has been tes-
tified that minors of both sexes, between the ages of nine and seven-
teen, used the recreation field. ' '

It would be unfair to deny a transfer or renewal of the license
for the premises in question solely upon the ground that.a field in
close proximity to the licenséd prcmiges'was opened for playgrouand pur-
poses long after the licensed premises were established. Compare the
provisions of R. 8. &3:1-76, which execupt licensed premises from the
effect of the two-hundred-feet rule where it appears that the church,
or school, was constructed or stabll shed du“lng the time the premises
were operated under a license,

- At the hearing befors the Township Comﬂlutbe a petition was pre-
sented conteining one hundred signatures of citizesns who protesteu to
the transfer because of the DPOV1m1ty of the recreation field and
because the liceénse vis detrimental to the real estate value in the .
vicinity". On the other hand, there was presented to the Township
Committee a petition containing nsmes of ninety-five citizens request-
ing the Township Committee to grant the trensfer. The sole evidence
thet there was ever any improper concuct upon the licensed premises
wes given by an individusl who is a2 mewber of the Park Commission, but

- who testified lHOlV]uhdlly and not on behalf of the Park Commission.
This witness hes resided in close proximity to the licensed premises
since 1S41. He testified that hs had occasionally observed intoxica-
ted persons leaving the licensed premises, but admitted that he had
never made any comnlaints to the licensee or to the township officials.,
On the other hena, two witnLS%a , wino also reside nearby, testified
that the premises have always been properly conducted. It has been

.stipulated thot there have be@n no. violations of .the Alconolic Beverage
Law, municipal ordin‘nccs, or any State or Federal law by George W°
Mount durlng the period hc has Opwrutﬁv the licensed premlses. .

After c mrofully reviewing the evidence I conclude that there is
not sufficient evidence of misconduct upcen the licensed premises to
warrant denial of the transfer of the license. Kupay v. Passaic, .
Bulletin 803, Item 9, and cases therein cited. ' ' -

-

Under all the circumstances I find that respondent!s grounds for
refusing the transfer are insufficient. ConSequently, I conclude that
the danul of the transfer was unrbasonwol and the action of respon-
dent must, thereforp, be reversed. :

.

Accordingly, it is, on this 16th day of June, 19489

ORDERED . that the action of resp ODQLQL in refusing thp trﬂnsfcr of
the license from Gvorgv W. Mount to appbllﬂﬂu, Ott's, Inc., be and the
same 1is hereby rgversaa, aad rcuponucnu is dirscted to transfer tWe
llcensb in TCCOPQanb with tht application nade by appellant.

| ERWIN B. HOCK -
Commissioner.
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5. LICENSE — RENEWAL - ORDER PERMITTING APPLICANT TO APPLY FOR RENEWAL
FOR PURPOSE OF TEANSFER. | |

MARGA BET VENOS
Appellant,

Ol APPEAL

—vs— |
" ORDER.

BO \RD OF COMMISSIONERS OF THE'
CITY OF JERSEY CITY,

S~ — L NS N

Respo&demt )
Janmes ', “/fr*Cov\,rny Jr., Esd., Attornpy for PetltloneL, ﬂlﬂradn
Baking Company Imco

BY THE COMMISSIONER:

On June 10, 1948, Conclusions and Order were entered herein whercby
the action of respondent, in refusing to transfer a plenary retail
congumption license from Higrade-baking Comp wny Inc. to Margaret
Venos,; and from 87 S8ip Avenue to 115 Bowers Street, Jersey City, was
affirmed. See Bulletin 808, Item Z. : ,

As 2 result of said order, Higrade Baking Company Inc. must be con-
sidered as holding, on Junz 80, Lu47, a plenary retail consumption
license for. premises at 87 Sip Avenue. Under these clrcumstunce
-saild company would ordinarily have been entitled, upon petition uuly
filed, to an order permitti ng it to file apleCithD for renewal of
seid license for the 1947-48 fiscal year for premlses at 87 Sip Averue.
Wardachi v. Ca@deni Bulletin 487, Itam 4. o

It appears from the uuLy verified petition filed herein that the
bullding formerly occupied by pebltloner t 87 Sip Avenue has been
demolished, and a new bulliding occupled bv other tenants has been
erected upon the. same land. It further appears that petitioner . has
filsd with the tsp01@ent herein an application to reﬂ w its License .
C-462 for the premises known as 87 Sip. Avenue golely for the purpose
of renewing end trensferring the licensSe to other premises, and that
the full amount of the rcguired license fee for the present fiscal
year has been pald to the City of Jersey City.

Petitioner requests theat on order be entered herein granting it
tine right and privilege to apply for renewal of the license for the
present fiscal year, and ordering the Board of Commigsioners of the
City of uerscy City to comnsilder. the application for renewsl and the
application for transfer upon the merits of said applications. Under
the circumstances I conclude that the petitioner‘is-@ntitled,to relief,
Zahorbenssl v. Jersey. City et ol., Bulletin 706, Item_5. -

Acccra;ngly,.it l1g, on thlc 17th day of June, 1948,

ORDERED that, solely for the purpose of permitting a transfer, the .
Board of Commissioners of the City of Jarsey City mey, in its discre-
tion, grant to petitioner, Higrede Baking Company Inc., a renewal of
dits license for the present fLSC 1 yeer ond may also consider upon its
marits an application to transfer szid license to othar pr”mlSLS, Dro—~
vided that the applications for renewal and transfer comply with all
statutory requirements and provided, further, that sald Board is satis-
Tlec that the tranﬁzer from opremises to premises is permissible uncer
the ordinance of the City of Jersey Cilty relating to the minimum
distance botween licensed preumlses. -

! ‘ - ERWIN B, HOCK | N
Commissioner.
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6. COURT DECISIONS - NEW JERSEY SUPREME COURT, - KRAVIS v. HOCK -
APPLICATION FCR WRIT OF CERTIOLARI DENIED, . '

NEW RSEY SUPREME COURT
No.“”Ol, ‘Mey Term, 1948

HEBECCA KRAVIS, t/a THE PADDOCK
INTERNATIONAL,

Petitioner,

ERWIN B. HOCK, COMMISSIOWER OF THE
DEPARTHENT OF ALCOHOLIC BEYERAGE
CONTROT.,

)
)
~vs- )
)
)

Argued May Term, 1948, declded

On Application for Writ of Certiorari.

Before Donges, Colie'and:Eastwood, JJ.

For Petitioner, Emerson Bichards,

For Respondent, Walter ).:Van Riper, Attorﬁéy—Genefﬂl, by
'Samuel B. Helfend, Dcput& Attorney-Genereal. |
The opinion of the Court was delivered by

BAS WOOD J ,
DlSClpllﬂch oroce :dings were

sioner of the Ds p?rtmcnu-of Aleoholi
DetltLOUbr, holder of Plenary Rebfalil Comsumption License C-106, sued
to her by the Board of Commissloners of the City of Atleontic Cxty for
premlises 1643 Atlantic Avenue, AbW;w 10 City, Wew Jersey. As the
ro sult of a hearing of the cherges, bth: Comnl sioner made an order on

pril 20, 1948, revoking tho 1icensc in guestion, ¢ffective immediate—
l}. Ubon eppllcuuion to this Court an order to show cause why
certiorari should not issuc wes grented, and it was provided thered
thot the order of April 20, 1948 be stayed and suspended pbﬂtlnp T
further order of this Court.

instituted by bepOﬂOcnt Commils—
ylic Boverage Control, against t¢v.

\o
c“ d—

K]
.J..
1
i

il
<.

As the bases of the order of revocation the Commissionsr nssigned
three violations of the Alcoholic Beveroge Control Law on the part of
the petitioner licens e, viz,: ( ) PQLJELON“P unlawfully allowed,
permitted and suffered females employed on her premises to accept
beversges at the exp nse of 2nd as gifte from cus tomprs “ndG patrons in
violation of Rule £2 of Stete Regulations No. 203 (2) Petitioner linow-
ingly employcd .and had connected with rncor.in a buSimess capacity. one
Bawerd kravis, a person who would faill to gunlify as a licensee uncer
the provisions of R. S, &3:1-1 et geq., =nd \o) Potitioner wnovingly
employed - and had connscted with hsr in a business capacity said
Edwerd frevis, who had been convicted of » crime.involving moral t

3=

pitudsz, in violation of Buls 1 of State Reguletions No. 1o,

'

Thz petitioner pleaded not gullty to tine foregoling cherges aﬂd as
a result of scid he aring thrlkou, sng wag found guilty as chargs
vith consequent revocaticn of ths plencry retall consumption licen se
in questicn., ~ :

_n

We have cercefully reviewed the testimony teixen before the Henrer
Baward F. Hodges, on behalf of the Commissionbr of thne EcpﬂrtJenb of
AlCOuOlIC BQVUrmoe Ccontrol, as well as the CO?C¢UbTOTS of sa
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Commissione?r and.his findin gs Of facts Het forth. tneroln. _The  Commis—
sioner determined. thst 1t ‘had been established by the evidence that
certain females who “heen’ securoc vy the Detitibnﬂf through the
services of a New. Yorr tho trlcal agency and Wwho" ha ppgared in a
_show running on.the petitionerts premises during” tne ‘month of November
1947, had on the several dates mentioned in the charceoA“cnppted alco-.
holic drinks in the petltlonor's barroon” ut the expﬁasg of and -as

gifts frow various customers and patronsj thet Edward Kravis, a son of
the petitioner, had been knouingly emoWOyed and. connected with the
licensed business in v1oi vtion of K. 33:1-1 et seq. having been

prev1oucly convicted on December 10, lddo of the crime . of aiding and
abetting in lewd -entertainment, a crlme 1HVOIVLng.mor%l turpitude at
the licensed prrmlces. We concludb thnt there was ample evidence to
Justify said conviction by the Commissioner. Under tﬂﬂ dlSClOllﬂTPy
proceedings instituted against petitioner, to. justify her. conv1c+1on,
respondent was only required’ to establish the truth of said cnwrgeuA
by a preponderance of. the believable evidence and not "to prove her.
guilt beyond a reasonable doubt. guch proceedings are civil in nature
and not criminal. Grant.Lunch Corp. v. Driscoll, -129.N.J.L. 408,
affirimed 130 N.J.L: 554, »certlorafl denied aRO’UuQ; 801; The Panda V.
Driscoll, 135 N.J.L. 76ﬂ Brrors &nd Apoeals), Coxlonwealth;v.'LyonS,
142 Dq Super o4, 15 A 2d 851 ' e ~ ;(: e
PGETthan contends that her conv1ctlon should be revcr sed, on the
groun thet the. female cnter+31aerg allegedly treated to.drinks, were
not employees of the licensee; tndn they were "lﬁoepcuubnt contractors',
having been furnished tnrou&b theatrical agency in New York. We.
think this argument is beside thu point snd specious. Rule 2 of
State R=gulwulons No. 0O provides - ‘ - , o .;;g
o plenary or seasonal retail COﬁSUﬂpthn Llcunsec Serl
qllow, permit or suffer any femnle employed on the licensed
premises to accept any food or boverage, . alcoHlolic or :
. otherwise, _t the e:pcnv of or as a gift from any customer . .
.or patron." ‘ S R

It will bz observed that s2id regulstion. on7y mekes. it n@cess ry;to
prove -that the femeles are Memployed on the licensed prbmlsv“" .To
sustein.a conviction for a violation of that regulation.it is 1mma—
terial whether seid females were in the gmoioy of" the licens ce O Were
independent confrectors. . The only issue i1s: - were they employed on:
the llcensed premises and, while so employed, did they acéept any
drings as gifts from =ny customer or patron of the licenses? chvto
‘define‘ th word "Lﬂ@LOY"“ "To.use; to have in service; to cause to
be engeged in-doing sommthlnw, to mske use of asg an instrume ﬂtbgq :
means, a materiasl, ete., for a specific purpose"’ The Commlosioner,
since. the udopt¢on of this re pulatlon in November, 1840, hes consis-—
tently construed the word Heuployed” as used in saild cgu1m tion to
embrace "all persons whose services are utilized in- ivrtqbrunge of the
licensed business notwithstanding the absence of a technicel employer—
employee relationshipt, Such a construction seems to be a log~cml one.
Qur Courts have held thot administrative intgrprétations of long
standing given a. statute by the officisl charged with its enforcement
will not be lightly disturbed by the Courts. Nr. Justics Persiic has

- emphasized this judiecial dctcrmlnqtlon in Cino V. Drlscoll 130 N.J.L.
585, 540 (oupr ame court 1948), whare ho saild: : :

"loreovey, the leglslature cn?rged with the knowledge
of the construction pl&CbU upon ths Alcoholic Beverage
Law, as evidenced by these rules, has don: rothing to
.. indicate its disapproval thereof. (Cf. Young v. Civil
-~ Service Commissioner, 127.N.J.L., 329; 22 Atl. Rep. (2d)
- 523. The contemporanecous construction thus given to a

: t

| i
!

7 /
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: law of the state for over o decsde is necessa rlly
v respected by us. State v. Kelsey, 44 N.J.L. 1;
: Graves v. State, 45 Id. 203; affirmed, Id. 647'
Central Railroad Co. v. Martin, 114 Id 69, 60,
L 175 Atl. Rep;'6b7 Lurllngton County v. Martin,
.- 128 N.J.L. 203; 28 Atl. Rep. (23¢) 116; Martini v, :
Civil Service: COMMLQSLOH, 128 N.J. L. 599 S, 603; 380
Atl. Rep., (2d) B569." : - ‘
We camnot agree with petitioneris ﬂrgument that Suld fcmale ent@rtaln~
ers were not within the intendment of the regulation alleged to have
been violated by her. The facts here suoport the Comm¢5ulonef's find~
ing on ‘this point nnd we concur thereln,

“With respect to tha conVJctlon of p“tlthnPr on the charge of’
.‘unlawful employment of Edwsrd Kravis, previously convicted of a crim-
'+ inal offense 1nvolv1ng moral uvrplbuae, we hold that there was

sufficlent evidence to support that chgrge. N

The record of the licenseéd premises is not an admirable one.
Edward Kravis was the original licensee. While he was the licensee
his license was suspended by the local issuing authority. on.ithree
occasions., In December, 1932, he received a ten-day suspension for
pernitting a lewd anformonce on his llccﬂseu premises. In August,
1943, he received a ninety-dayssuspension on a similar charge. In
Novemb“r, 1945, he received a tﬂlﬁty—d%] suspension for permitting
disturbances and- unnecessary nolses on hig premises. On June 8, 1944,
Edward #ravis transferred the license to his mother, Rebccca Krwvis; 
After petitLoner became the licensee, her license wa suspnnamd for
five days in March, 1945, for Sﬁlling alcoholic boveragcs to minors
and suspended by the Commissioner for ninety days on June 25, 1946,
after she had pleaded non vult to o charge alleging that she possessed
three bottles conteining slcoholic beverages not genuline as labeled.
After .the latter violation the Commissioner, although he stated the
license m1ght well be revoked oubright, felt constrained to give the
defendant, who had then held the lTCmEbb for only two yecars, one fur-
ther opportunity to demonstrate her fitness to operate a licensed
‘business, and concluded with the appropriate werning thet any further
violation would result in a complete deprivation of her license privi-
leges. Qur review of the case leads us to concliude that petitioner
flaunted the Commissioner’s warning snd merits the fate that. has
befallen her. : o |

. The order to show cause will be discherged and the stay therein
.+ dissolved. The application for a writ of certiorari will be denied
with costs. o
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7. COURT DECT STONS — NEW JFPSQY SUPREME COURT - BRUSH ET AL. v. HOCI
ET ALS. - APPLICATIONS FOR WRITS OF PEhlIORAWI DPNIED.

NEW JERSEY SUPREME COURT

| : Nos., 266/267, May Term, 1948

"EDWARD R.. BRUSH, '

o Petitioner,

—vg- o o

ERWIN B. HOCK, Commissionér of the

State Department of Alcoholic ‘
B@vwrgg@ Control et als.,

Defends nts°

—— — — —— — — e — —-— — e —— — — — — - —

PRANCID R. ORMOND
Petitioner,
-Vs- ' |

ERWIN B. HOCK, Comuissioner of the -
State Dcpurtmcnt of Aleoholic
Beverage Control et els.,

S’ S S’ S~ N S~ St SN—’ N N~

Defendents.

‘Argued Hay Term, 1948, decided

" On Applicatidns,ﬁOr Writ 6f Certiorari.
Before Donges, Colie and Eastwood, JJ.

" For Petitioners, Harold Simandl.

For Defendant, Erwin B. Hock, Commlsalon r of the State Depart-
ment of Alcoholic Beverage Gontrol, Walter D. Van Riper,
Attozncy Gonpftl by Samuel B. Helfand, Denuty Attornwy—-‘
Genera

For Defendnﬂt Baquora Tavern AsSdciation; William C. Egan;-by
A. Nathan Coweq,_ :

For Defcnd nt, Egyor and’ Coun01l of thb Borough of Blohlands,'
_ John M. Pillsbury.

, The opinion of tﬂc Court was dellVﬁred by
EASTWOOD, -J.

. By similar orders made on September 25, 1947, the Commissibnervof
- the State Department of Alcoholic Bs verage Control revoked the
plenary retall. consumpbion licenses lssued to the petitioners by the
defendant Borough Council on May 12, 1947, for the 1946-47 Term and
cancelled renewals thereof for the l%é?—rB term, issued on June 17,
1847. His action in so d01nﬂ formo the basis of the preoent nppllcn
‘tions for review.

'On May 12, 1947, ths Borough Council.issued‘four~p&enary retall
consumption licenses, two of which were issued to the petitioners
Edward R. Brush and Francis R. Ormond. Renewzls of the licenses were
issued effective on July 1, 1947. As the basis of his-revocatory
action th& Commlss¢oner qssn.one,d Lhe fact tncb- BT
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"pA consideration of the record clearly indicated, as this defend-
ant found, that when issuing the licenses to these petitioners, tthe
Borough Council did not give any considerstion to the question of
public need for additional plensary retail consumption licenses in the
communilty ! #&%, and that the Eorough Council had 'abused its
discretion, e, n ' ' '

At the time the licenses in question were igsued by the municinel
authority it appears that the population of the Borough of Highlands,
~according to the last Federal census, wes 2076, and that at that time,

there had already been issued 28 such licenses, or one license to
every 74 percons. If nothing further had been pleaded in extenuation
of the action of the issuing suthority we would conclude that the
needs of the municipality, insofar as the availabllity and adequacy
of drinking fecilities were concerned, were more than amply provided
for, and that the Commissioner hind properly exercised his authority in
maxing the revocations complained of, However, petitioners argue thet
the Borough of Highlsnds is a suumer resort and in that season the
populetion is so greatly increased that the lssusnce of their licenses
was justified. - It is sald on their-behs21f that during the summer
season the populstion could be conservatively sstimated at 15,000
persons. Be thet as it may, our review of the facts leads us to con-
cur with the finding of the Comaissioner that: U"Even 1f due allowance
is made for the increase in the summer population, the issucnce of any
plenary retail consumption licenses in excess of twenty-eight would
appear to be excessive and zn abuse of the discretionary power con-
ferred upon the local issuing authority by E.S. 98:1-19, R.S. 33:1~-24.n
It was testified that the petitioners were veterans of the last war,
and in the words. of Borough Councilman Rast, ot the public hearing con-
cerning the issuance of the licenses, Mt there were a hundred people
around the room, 21l of them wanted to give . a license to these veterans,
feeling how thay fought in this war. ¥%%¢ the only objectlon was the
Reverend and one of the tavern ownsrs, and there was I'd say a hundred
to two for the licenses, %%, T believe that ic what made them grant
these licenses to these people.t It seems to us, and we so hold, that
the licenses were granted more on the basis of expediency rather than
on the question of a public need for additional licenses in the com-
munity. It appears that therse were thres othser licensed premises in
the immediate neighborhood of the Brush premises, and thet there were
at least four other licensed premiscs within a few blocks of the Ormond
premises. It.is not conceivable to us, sven assuming an increased
. summer population, that the needs of the community were inadequately
prgiigéd for by the licensed premiseg then in existence and serving the
public. : : ‘ ‘

There is nothing in the case that causes us to depart from the
“decision of the Court of Errors and Appeals in the similar case of
Hudson Bergen County Retail Liquor Stores Asstn et al. v. Board of \
Com'rs of Hoboken et al., 135 N.J.L. 502, 52 A. 2d. 668, opinion by
Mr., Chief Justice Case. The cited case 1s the final authority in this
State for the proposition that the Commissioner hias zuthority to cancel
licensas 1ssued by local issuing authorities when not warranted by
public need and necessity. It seems to us that the facts as revealed
by the record here show a total lack of any public need or necessity
for the issuance of additional licenses. In speaking for the Court of
Errors and Appeals in Hudson Bergen County, etc., Ass'nm et al, v.. -
Hoboxen et al., supra, Mr. Chicf Justice Case summerized the authority
of the Commissiener in the following succinct language:

"The commlssioner is himself, with respect to numerous
grades of licenses, the issuing authority (R.S. 33:1-18,
N.J.S.A.). As to other licenses, ths appropriate municipal
body, referred to in thc statute as the ‘other issuing
authorityt (R. 8. 33:1-1%, N.J.S.A.), initially passes on
the application, and from the determination of that body,
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whether to grant or to refuse, theré is an appeal to the
commissioner. Not only has the commissioner authority in
the issuing of licenses, original as to some, appellate as
to others; he is burdened with the duty of administering .
and enfor01ng the statute and of taking all 'acts, gloceduros
and methods designed to insure the f”LP impartial, stringent
and comprehensive administration! of the statute (R. S.
33:1-253, N.J.S:A.): he is given cuthority to make both general
> and special rules and r@cuiatlona for the proper regulation
‘and control of the manufacturs, sale and distribution of
alcoholic beverages generally ﬂmc with specific reference to
many enumerated subJects, inter elis ‘tunfair competition'! and
linstructions for municipalities and municéipal boards! (R.g8.
33:1-39, N.J.S.A.); he is directed to 'supervise the manufnc-
ture, distribution and sale of alcoholic baverages in such a
manner as to promote temperance and eliminate the racketeer
and bootlegger! (R.n, 35:1~5, NoJ.S.A.); he is authorized,
after the hearing on en appeal, 'to make all findings rullngs
decisions and orders as muy be right and proper and consonant
with the spirit of this chopter! (R.S. 33:1-38, N.J.S.A.).
Flnully, we have the lngLJLQtlve manacte that 'mhls chapter-
-1s intended to be remecinl of abuses inherent in liquor
traffic and shall be liberally construed! (R. 5. 38: 113,
N. J.S A.).m

We hold that the facts in L“b matter befors us are clearly such
as fall within the regulatory and supervigory powers of the Commis-
81oner. B

Oogﬁctlon is made that the Comm15510ﬂar was not consistent in
that, while revoking petitioners Llcenses, he nevertheless permlttma
the license issued to one Jean Clro 2lo, t/a Seaside Hotel, to remain
in effect, and thet thereby the petitioners were denied eou"l privi-
leges. The Commissioner found that the Borough Council were in favor
of igsuing licenses for hotels and thet they were satisfiad that
Ciroalo operated a bona fide hotel, and that the nearest licensed
hotzl was located approximately one-half mile cistant. A review of
the evidence below reveals that the vetitioners here did not conduct
bona fide hotels, and, therefore, the Ciroalo Fetermlna tion is not
applicable.

We are urged to allow the writ on the grounds that the cancella-
tion of the renewal licenses, commencing July 1, 1947, denied the
petitionecrs due process and equal plotoction of law. We think not.
The revocation of the licenses originzlly issued on May 15, 1947,
operated so as to constitute the so-called renewal licenses of June 17,
1947 actually new licenses. As such it was not within the powers of
the issuing Autho~1ty, since such action fells within the condemnatory
provisions of P.L,. 1947, c. 94, R.S. 33:1-12.13 et seq., effective on
May 15, 1947, threec days efter the lssusnce of the so~called renewal
+1icenses to the petitionsrs. R.S. 33:1-12, 14, which is applicable to
the focets before us, reads: :

CM%EENO new plenary retail consumption --- llcepse shall
be issued in a municipality unless and until the combined
total number of such licenses existing in the municipelity
is fewer than one for each one thousand of its population

o AT

as chown by the last then preceding Federal census;*¥
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It reguires no labored congiceration to determine that since tuoe ratio
of licenses to population wrs ot that time one plencry ret.il consunp-
tion license for each 74 persons, the attempled Lssuance of new
]Jcensou, under the guise of go-called renews.1 l¢cense as clearly
prohibited by the statute.

We have congioercd all of the other arguments advanced by the
petitioners in support of their contzntions end find them to be

without wmerit.

Writs of certioreori applied for are denled, with costs.
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Alexander Verberky

Foot Commercial St.

Newark, N, J.

Stemuer "Victory IIW .

Application filed June 22, 1048 for 1948-4y Plennry Retell
Trensit License v '
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