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'. 
1. APPELLATE DECISIONS - TUBE BAR, INC. ET AL. 'V.. JERSEY CITY E~f.1 AL. 

Case #2 
TUBE BAR, INC., 

-vs-

. Appellant, 

) 

) 

) 

BO'ARD OF COiVIMIS.SIONEHS-QF THE ) 
.CITY OF J"ERSEY CITY,- and 'FINBAR· ) 
(a New Jersey c6rporation), 

1 

-

. . . - - Respondents .. · 
oase-f/2 - - =. -~ - - - -- - - -- -

BEN 1S GRILL, INC., trading as 
TERMINAL CAFE, 

· 4ppellant, 

-:-VS-

JBOAHD ,. OF COMIVIISSIONERS OF 'I'HF~ . 
CIT.Y OF JERSEY CITY, and FINBAH 

. , (2. New Jersey corporation), _ 
1 

Respondents 

_) 

) 

_) 

) 

) 

) 

) 

ON APPEAL 

CONCLUSIONS- AND ORbEn 

'·-·.· 

Mauri¢e- C .. Brigadier, Esqo and Michael Halp~rn, Es~., Attorneys for 
_ . __ Appell~nt Tubs Bar, In~. 

Sc:pniiel Moskowitz, Esq o, Attorney for Appellant Ben's Grill,?_ Inc .. , 
trading as ~erminal Cafe .. 

Cha.rle.~ A ... -Rooney, Esq., Atto!'ney .for Hespond~rit Boe?.rd of· . 
Commissioners of' the City.of Jersey Cityo 

Jame~ F .. McGovern, Jro, Esqo, Attorney for_-~es.ponde.nt Finbar.· 

_BY THE cm1JMISSIONER: 

These appeals·'· are from the action of th_e rcsponeicnt Board of Com-­
mis sj_oners in granting ·e. tr"ansfer of a. plenary 1"etail consumpti,on 
license_ from M2,ry c .. Howard, Adrninistrc-:.tri·x o:f the Estate· of. Jolm 
Howard,· to respondent Finbm,;, and from ,premises 'at 33 Bevans· Stre-et 
to premises on the intermediate level, .i:~nown as the Concourse l?loor, 
in tl1e Journal Squat·e. Station of the· Hudson -& Ivianha-ttan Railr·oad 
Companyr · · 

A prior- t:r;ansfer involving the SP.me l:i.cens·o, iJarties ~:rnd pr!=JmiseE: 
was 2.ppealeC:. · to tlvi Sto. tc Commis sionc:r · C:.nd, by_ consent, -the transfer 
was set aside on November 10, ~-~1·47':/ by reason of thE: fa.ct 'that the 
advertisQment of notice of ·application was fatally defective .. ·see 
Bulletin 782; Item .12.~ · · -

Therec.fte:r·, on November 21, 1947, the: present applicn.tion was 
filed with respondent Bonrd and.notice of application in connection 
thermNi th was advertised on Novemb_e1· 22 and 29, 1947 o - , The pr~sEmt' 
appellants; ay well· as others, __ filed objections to -tbis new applich-· 
tion and on December _8, 1947 a hearing was held before the Di~ecto~ 
of Public Safety, on·.:; of -tho members of re~pondent. Board,, Such 
hearing was ·taken .down stenographically and on December 16, 1947 the 
Director transr~1i tted his report to responde_nt Board rcc0m.}t~·e.ncUng that 
the applic8~ti·on be gt·antcdo . Cf .. -RicKer s:.J~2.l~_v. west· New York2,. .· 
Bulletin-229, It~m_l. On th~t same dati the BoGrd grant~d tha appli­
cat:;Lon, 1ihereu11on- the- pre_s·ent iippeals wer8' tr..'.::-~.::n.. 'The appellants ·are 
plenary· 1~etail consumpt_ioh licensees 1oce.ted in tht::: gen~ral n·~~ighbor-
hood of the railroad st~tion. · 
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·Before considerj_ng the meri torions issues rr:d.seci. ·in these appeals, 
it may be noted that the present application was apparently not in· 
proper forci. The notice of application describes the propo~sd prem­
ise~3 merely as nJ.ocated at Jour1Ktl Sc~uRre Terwinal, Jersey Ci tyn. 
The npplica tion ltself is· more specific but erroneously d_escr.ib,as the 
premises as "Southeo,st corner, Concourse Floor, Journr:~l s·quar'e' . . 
1l1erminal; HiJ.dson & :vfanha ttan ltoj.J.road". From a survey submitted in 

,evidence it appears that the proposed premises are actually located in 
a corner on -the west side of the Termlnal Building. · ·· 

rt further appears that, when this ap~iicati6n was ·filed, the 
proposed location in the stn.tion was merely an open and bare corner 
uv~ 0r 0 ~ fr~11 i"t or· ·veuet 0 1)·1e ~t"nd· 1n~~ ·or·ev~ouQly ,oeen locate~ N·o·. V' J.l'..~ ~ CL ..... ~ t::. v . .... , ,::_') c.._ .... c.<C.. l: .J.. ..., c . LL. . .. 

plans or specifications RccompQnied the application to preciseli 
define· the proposed premise:;) or to st1ow whn t construction .. would be· 
made at this open cornero Even at time of h~nring in the pre~~nt 
appe2ls, it ·appears that no such plans or specifications had been 
filed with respondent Bo8.rd~ . Under these circumstances it is diffi~-­
cul t to perceive how the n.ppl:Lcation in question me.y be viewed as 
formally sufficient when i.t was .passed upon by respondent' Board. 
Cf o Re Salte;G_ Bulletin 184:, Item s;, Re. Ivl~:~.B.b.Y, Bulletin 389, Item 11. 

Moreover, the - applicu tion in ques tlon no-where ap,pears to benr or 
be accompanied by t11e express written consent of the transferring 
licensee, :Mary C ... Hov.re.rd.., Adrni:riistrntri:x:_, as required by R.So 33:1-26 
and Rule ~) of State Hegulationf) No.' 6. Such written consent is a 
·jurisdictional requirement o I'Lor.to:Q__y_~ Ur1~:.9-I!..L Bulletin 709.., Item 5; 
Bates v o Monroe et ~1.l. 2 Bulletin 750, Itcri.1 10. Also see Grace v., Egg 
H.arbor e_t__g_l . .L Bulletin 4:03, Item 9;. D<:~l0wc.\re T::1,yern_~nc. et 2.1 •. Vo 
Atl2ntic City et _ah Bulletin 758, Item L. · 

It may perha.ps be that tr~e oTiginc:.l appl1cntion far· trc:i,nsfer 
bore .or vms accompanied by the requisite consent and that it was 
assumed that this ·consent ·auto!1mtically eo.rried o.ver to the present 
applicationo However, a cbnsent is necessirily addressed to a partic­
ulo.r application and, when that r.~pplication ·is sp<:3nt, there-·is serious 
c~ou,bt as to whether the consent has any further efficacy left.. . Proper 
procedure would appec:~r to r(jquire thc-.t a fresh consent:> or a written 
reaffirmation of the original ·consent; be obtained for any subsequent 
application so that :neither the local is suing- authority nor· the State 
Commissioner on appeo.l need conjectul'E~ as ·to whether such con~ent has 
act_ually been give.~1 for the sti.bsequent application,,·_ 

Hence, I might perhaps ~e11· revers0 on the ba~is of the foregoing 
defects. However, I prefer to dispose of ·the matte~ on tb~ merits. 

A~ alr,eady; ind~icatedJ trw pl.;Oposed. premises are located' on the 
intermediate· floor of the Journal Square Station between th(;; street 
and train levels~ It is clear that· the station be~1rs very .4e2vy pas­
senger traffic.. According to the testimony of the station ts renting 
agent, gi ve.n below on beh0.lf of Finb2,r, the proposed p·remi'·s:3s are ~o 
be used as a· nquicJ:::.ieu bnr for serving dr1ruis to passengers o~-1 thi.s_ 
intermediate level whil 12 ·going to l;1,nd from· the trains; 11-he renting 
agent f·s· testimony· further sto.tos thc.~t this vvill hc~lp to make'· pass_en-­
gGrs more mindful of the other. mercantile establisbments on the.inter­
medie.te level. 

The validity of the tr8nsfer in question is directly 6hallenged 
by Secti6n 4·6r an ordin~nco a4opted by respondent Board on October 5,.: 
1937, amended . on April lJ 191±1.? ·which provides~ · 

"From and· o.ftisr the passr.1ge of this ordine.nce, no Plennry 
Ret~il Constimption License shell be granted for or trans~ 
ferred to any premises the e:ntranc2 of which is within the· 
are2 of a- circle having a rD.dius o.f ·seven hundred fifty · (750) · 
feet and having. es i.ts c;;.mtral point the entrance of an 
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existing-licensed premises covered by a Plennry Retail Con­
sumption .Llcense, p:covided 1 hm.vever,, the. t if·· 2-ny lic~nsee 
holding o. Plenr:..ry Retrdl ConslUY!ption License at the time. of 

·the pas s2 .. ge of this Ordin.::nce sb.all be ·compellE;d to vc.ca te 
the licerised premises ·for 2.ny reason tl:J2 t in the opinion 
of the Board of Commissioners of the City of Jersey. City 
was not caused by e.ny action· on Uw pc1.rt of the licensee,· 
or lf the landlord of sc.id licensed premises. she.11 consent 
to a vacatio~.thereof, said licensee may, irt the discretion 
of the.Board of Cornrnissioners of the City of Jersey City, 
be permitted to h~ve such lic~nse transferted·tu another 
pr,emises within· a radius of five· h>mdred (500) feet of the 
licensed premises so vacated~ The provisiohs of this section 
r~lating to diBtances between licensed premises shall not 
apply to the j_ssttance or trm1sfE~r of any 1-icense to. IJI'emis.es . 
which will be oper2.ted by the licens<~e as a Bowling Acndemy o. 

A premises shall be deemed to be operated as a Bowling· 
·Academy if it contafns four or more pai:es of ·bowling alleys .. ·n 

Briefly summarized, this regul~~tion provides thc:.t, in general, 
there shDll be no issuance.· -or transfer of· [l' plen::"ry retail ·consumption 
license for premises within tbs above· 750-foot r~dial distance of ~ny 
existing · plenc~ry retr.dl con .. st1rnption ·lh;ensed place~ When the pres1:int 
tr2.nsfer v~as g~c.nted, o.t ler~st ni:µc other plern.:~ry: .ret[~il consurnptiori 
licenses were (and appar.ently. still (;:re) in existence vvithin the above 
radial distance.of 750 :foet of the. prem:lses iri·questio~10 In fr.c.t;·the 
prooosed .. prem!ses· are. between·75 feet nnd ~90 feet irt rad~tl distance 
from these other establishnents; There is ndither ~l2im nor evid~nce 
that the proposed premises ta>::e tht~ benofl.t of e:u1y. of' the exceptions 
in the ordinance.. · · · · · ... · 

This local regulatlon. is of ~- familiar . ._typ{::; trJ>oughout thf;. str.te, 
which is designed to prevent· undue concentr.h tion of lic'enses vi.Ti thin 
e.ny o.re[:{ in the municipe.lity·. One of . ths .ef f.ccts of s_uct1 an· ord.int:~nce 
is to limit the number of lieenses which may exist. in oriy aree. or in 
the municipality at .1args. iicnce_, autho'ri ty for suc"h ·an ordinr~nc~;; is 
expr8ssly fourid i:n R .. 8$ :33:1--4:0. Elj~zc:bcth B(;vcra~~2 Dealsrs Ass'n 
v. El.iz~lbcth ot a:i .. ~- Bulletin: 514, y~ri0i1i--3 ;·-n~·vv-~Jere.£~L_L:l·c·ensed Bevera_ge 
Ass 'n et al. v .. El:izabeth ct-~ .Bulletin 665; Item 9D Also. S(;e the 
broad provisions of ~o So 33:1-94. 

This Very regulation in. question has her2tofore been:recognizh~ 
by the State Corrmiissioner, in respect· to its gencr-"·i.l 750-foot ban,··· as 
being re~.sonable and valid. _2a.ho~eps~LYo. Jerse_y Gity_ Eit al .. , . 
·Bulletin 702, Item 7. I: see no reason h~re-to alter that· conclusiono 
Nor do I ·find that .the ordinance applies. unroa·sonabl~.r in the present 
instence iri prohibtting this tra~sfsr-.. Cf~ QicJuko~vsl\:i v., Jersey Ci ty1 
Bulletin 716,.Item 6 .. 

Respondents argueJ ·however, thc~t the ordinance is mertlY direc­
tory or c:.ldvisory.o W~ th this contention I cannot agree_. The express 
worcUng of the o'rdina.ncr::; J n., ...... no plc:n2.ry retnil copsumption llcense 
shall be granted. for or transferred to.,."., n is unambig1.wus c:.md 
plainly denotes th2t the ordincnce i~ mandQtory. It has heretofore 
be.en so considered by the State Cornmiss:Loner. Zahorb(~_nsld v. ,Jers.§;z. 
Cicy et al.~ supra .. · CL _Mu~ico v. Jers_§_L_~it..L.t_ Bullstin 38?; Item 3_; 
Cielukows_ki_y_~er~_§Y. Cij;;j~.2.. supra . .!.. fo::spondent Bo?.rd apparently fol­
:i.oned this so.mo· vicvv vvhEm deny·:Lng c:. trt:-:.nsfer application. in another 
matter some m6nths before granting the transfer in question.,· See 
Vepos v., J~rsgy_ c·i:~ decided contemporaneously herewith, and affirm .... 
ing the Board's application of th~ ordin&nce. 



PAGE 4 BULLETIN 808 

.. There is indication tJy:,t, on occasions in the past, respo'.ndent , 
BoRrd m2y have granted v~r1ous transfers contrary to the above ordi­
n~nce o Had timely appeal been taken in those cnses, the transfers 
there: involved, if c~ctual1y controvening the ordinance, ·would have 
been reversedo S12e Z/~horber~l§_;_c}::__y~ . .-:.Jer . ..e.~~itv e_t_.§:1., suprao However,. 
those alleged instri.nces of past (3rror can scarcely serve as warrant 
for continued by-passing of the regulation in questiono An ordin2nce, 
form2~11y. 12rwcted ci.nd e.dvertJ.21:K1 2.nd r;ublished to the cornmun1ty as the 
fornw.l c.ct of the goveI'.ning bouy, does not dissipate or disappear 
mer sly because of misconstructlon or d.isregc;~rd: by the municip2l author--. 
~tieso See 37 Am •. Juri.s,, 835, 838, sect1ons 108 and 200; 119 A.L.Ro 
~ann.) 1509,.1517" Cf. 3e~ __ 1Vi2:t_~i:!l.L Bulletin 411, Item 3; T.Jarr;t 1s 
ShflrnI'OCk r~ravern Vo Fort Iee .Bulletin 467 Item 6. For analogous --· ·--------.. ·---------·----...2.... ' doctrine o.s to statutes, see p9 c., J.. 92. 8, sec •. 532; 50 Am. · Jur o 524, 
sec. 513.. An ordinance can be repealed or modified only by an act of 
equal dignity- c..nd sol.emni ty, i,. e. -~ 2.nother ordinance. l\fOt even c:~ 
resolution wlll suffj_c e.. Arn:.~r:Lc~:~n Mc:i.lleables co. v. Bloomfield (E. & A~ 
191 (')) gr;~ 'N' J I 7') 8 7'7 lj-;··r;rT--A-1·-:-n--- Jur 8'·· r.:: c•ec 1 °8 a ne, C·rnre11se'n r., ' o i. • t.: • .; " f...I J u'-x J 0 r • • 00.? ;:, - • ....... v ' .!.I. u v~ 2 

'B 11 t• C)r--·5 I' ]6 -u e in ~D. , ~em _ • 

The ordino.nce in cJ.uestion; until and unless appropriately modi­
fied. or repealed by fur·ther cn·dinm1cc, remrd.ns binding upon the muni­
cipc.li ty 2.nd respondent Board may not gr~·.nt e.ny license or trEmsfer 
contrs.ry to the terms thereof.. Smith v .. Mansfleld 9 Bulletin 254 

. -··-··--·--~---·-··------ ' 
I tern 4; ~J:izab~th B~Y.§..rar~-12..§.::~~leJZLli.~_s ~J:.. . ..Y..!.. El]~abe_1h et al., supra; 

Nevy:_._Jet·Jsey _Lice!l_se~ B.§V~rC!:K~)) . .E . .e ... ~J1 et al_~ __ Y: ... · Eli_zabeth et al. 7 supr8:,; 
_Qar}2_ut~_y_ .. Qallowa~~-~t nl ~-' Bulle tin 610, Item 12; Zahorbenski v. 
J er s c y___Q it y _.£_t e. l • , _s~1J;J?K£::1 • \ 

R.espondent Finbc.r cannot cornpl{s.j_n o.f hn.ving been "lulled into 
securi tyn by re2.son of any cif the past inst2,nces o.f 0.lleged error. 
since .the ordin3.nce involved -'is clec:..r on its. face and since, at the 
her~rin.g below ·while Finbar ts application vvas pendi.hg, the object.ors 
squarely pointed out and i·a.ised the full issue of the ordinance .. 

. In view of the foregoing it. j_s unnecessary here to consider the 
additional grounds for reve~sal urged by appellants~ 

Accordingly,'. it is,· ·on this 10th dt'..y. of June,_ 1948J 

ORDERED Uit~t. tho action of respondent Boc:;.rd of Commissioners of 
th_~_ City of Jersey City is ht.~rcby reversed," effective at 2:00 a.m. 
June 15, 1~348; nnd it is -further · 

ORDERED thc:t t said trc:.nsfer. be and hereby is set aside and declnred 
' riull and void_, B:nd respondent Finbn.r (a Ne-w Jersey corporo.tion) is 

ordered to cease all activities at the premises to which the.license 
was ·tn:n1sferred, offective at 2:00 a.m. -·June 15, 1948. 

ERWIN B. HOCK . 
Comrnis s iorn:;r. 
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2. APPELLATE DECISIONS - JENOS Vo JERSEY CITYo 

MARGAHET.VENOS, ) 

·Appellant, ._) · 

-vs-. ) 
ON APPEAL 

.co~CLUSIONS 'AND ORDER 
BOA.RD OF COMMISSIONEns. OF 1iHE 
CITY ·O~ JEHSEY CI.TY,. · ) 

Respondent ) 

Ezra L. Nolari~, Esq o, A. t.torney ·for Appellcd1t. 
Charles A. Rooney, Esq:, by Edward- M. Mclone,·Esqe, Attorney fo~ 

· · Respondent. 
Thomas Fo Meehan, Esq., Attorney for .Objector. 

BY '..I1i1E COND.H SSIONEH: 

. ·This. is an appe2l from the ·action of respond~nt Board of Commis-
. rriissione1·s in re.fmdng to gr2.nt '-"'· 1x~rson-·to-·person c_u1d pl2-ce--to-plo..ce 
transfer of a plem:i.r:r ret2.i.l consu1..::.ption license lo.st term froni . 
Hygrade Pie Baking comp~Jny, Inc. for prern.ises at· 87 Sip AVeJ1ue, .Jersey 
City, to appellant Marga~et Ven6s for premises at 115 Bowe~s Street, 
Jersey . City. 

'\ 

Appellant operntes .. rsst;:'.ur::'.nt et th.3 proposec~ pr 12mises, :S.nd · · 
lives on th:.( second. floor of tlie two-story. bu:Llding involvec:. ~ The 
site from which she see1rn the trc.~nsfer o~f" license in ·question is 
described by her as heing r:~bout three-·qwn·t12rs of· a niile away-~ 

I 

At her restrn1r.s.nt 0ppelL-:mt, .if succeeding_ in obtc-~ining the. 
license in\ qu.estion, plo..ns to o·pe.rate mcr(~ly a serv1ce bar.. She 
claims th~t· there a~e no rest~ur2nts with only n service b~r in this · 
genero.l·pe.rt of the city rmd that thero is, therof'ore,· room for such 
an establisl1ment to ac.com.modtte the residents thereof o How·evE;r,-·i.it 
may be noted th2t there apparently are several combination .t~verns· 
and rest2urn.nts · i"n this general iJart of the city vYhere.9 2.lthough a. 
b:~~rroom is being rnaintc·.ined, there is also a., separate al though adjoin-

_ ing .dining room on th0.·licensed premis~s~ · · 
,. ' 

Respondent .denied the trc:::.nsfer on ths be.sis of section 4. of a 
. city ordinance adopted on. October 5, 19::.)7 and 2.m\::;nded Aprll 1, 19~:1. 
Thci~ t section.9 as C'..OOVe amended.9 specifically provi~es ~ 

nFrom · and after the:; pees STi.ge of this ordi118.nc
1
e, no Plenc?.ry 

Hetail -Consumption Liconse · shc:':ll be -gr.2:gted for or transf,erred 
to any premises th~:.:: entrr..ncE:~ of· which is vvi thin the o.reo.. of a .. 
circle havlng a ro.dius.- of sev(0n hundred fifty (750) feet 2nd 
having as its centr~.l point tlh:: entrance of an existing 
licensed premises covered.by a Plenary Retail Consumption 
Iicense, provided, however, thc.. t if' 2.ny licensee hold:ing n 
Plen2ry Retail .Cons~mption License rrt the time of the passage 
of this ordinilnce shRll·be compel.led to vacate the licensed 
pr~.;mises for c:my J:'.eo.son that 'in the opinion of. thJ Board of 
Commissioners of the City of Jersey City was not caU.$e·d by 
any 2.ctlon on the. p6 .. rt of· th;2 LLcensec, or if the lo.ndlord 
of se.id licensed premisEJs sho.11 consent to· c:;.. vc:i.cation tticreof, 
so.id license\S moy, in the d:Lscr'E;tj.on of the Board of Cofmnis­
sioners of thE~ Ci tr of J·ersey City:> be permitted to have· such 
licm:1se trr.nsferred to p.nother. prerilises ·within a radius of 
five hundred (500) fe0t. of the licensed premise.s so vacnted. 

. I 
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The provisions of this section rel~tin& to distances between 
1ic~:msf3d premises shall not 2.pply to the issucmce or transfer 
of any license to prcmi~;es which will be operated by the 
licensee as a Bowling Ac.::.dsmy. A premises sho.11 be deemed- -to 
be opert:1ted as· n Bo-w1ing Academy if it contains, four or more 
pr.:.ir s of bowl_ing alleys. n 

Appello.nt ts .premises at 115 Bowers StrGt~t are well within the 
forbidden radi2l distance of 750 feet of ~n existing plenary retail 
consumption licensed place at 105 Bowers Street where Fr::-.ncis Moynihan, 
tm objector herein, opcro.. tes c:. t~:.vern. In fc~ct, there j_s evidence that 
the proposed premises are not more th~n 170 feet from that tavern. 
There is also indication that appollant 1 s premises nw.y be ~vi thin the 
750-foot distance of two other plem•.ry ret-?.il c_onsumpt.ion licensed 
estciblishme:nts .. There is nuither clnim nor evidence on_appellantts· 
behalf thCJ.t her premise~ t~:;_l:e tlK:: benefj.t .0.'f a:hy C-Jxception specified 
in the ordinc~nc e.. · 

This ordinance has been found to be reasonable and valid with 
respect to its general 750-foot be.n. ~)ee Zf:.~]1orber1ski v., .Jersoy City 
et 2.l o, Bulletin 702, Item_ 7; ~Ubf:2._J?.:: .. r~_!. I_nc ._-y., J\:;rse;v. City et al .. , 
decided contempor~neously her8wi th·. I ~(:e no competent evidence in 
the rfacord to show that the ordj_nn.nce operates unreRsorial:)ly in the 
present instc.~nce., Cf .. C~el].J±~2:vvsld ..... .Y..!.. J0rsey _Qitu.. Bullet:t,11 716, 
Item 6" · · 

Hovvever, there is evidence th:-:.t, on occ:., sions in the. past, the 
ordin~nce in question has not been uniformly applied.. Respondent~ 
while not denying these instnnces) c:::.lls them nexceptions''. not co:l:.i'tem­
plnted by the ordinance. Had timely appeals been.taken in those cases, 
such so-called exceptions, !f violativ0. 9f tha ordinance, m~ght have 
been roversed.. However, ·the fact of tl~se past instances of ·Qlleged 
·error by respondent does not invnli.dr~to th:::~ ordino.nce, nor:-_,does it 
afford warrant for continueci. by-pas~dng of such ordinance .. - For a com­
plyte discussion ri.t this point, s~e T-ql:~Q._Bo.E_-2..._In~- Vo· Jersey City et cl. 9 

supr_;;_o 
\ 

Appellant· claims that respondent f'2.iled to gi vE:: her · nny formal 
. notific2.tion of the denic.l of her appltcntion.. Ho~vcver, tl;cre -is no 
·evidence the..t appellant has: in any ·wise been prejudiced ti1ereby. 

I see no reason for revers2l in th0 present caseo I ~at also note 
thc.t, consistent with the foregGing, any applicat-ion v;hich ap:pellc.rnt 
has hc.d on file for alleged urenewal" o.t the proposed loc:}.tion for the 
current term·must necess8rily fail. 

Accordingly:; it is, on thi~ 10th day of June, 194~.?. 

ORDERED tho. t the action of respond~mt be n.nd thz; sarri,;:; is hereby 
affirE1ed:; and the appe~::l herein be end the smr1e is hereby. dismissed_ .. 

I 

ERPIN B. HOCK 
'commissioner. 
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3. APPELLATE .DECISIONS - HUDSON BEHGEN COUN1Y HETAIL.LIQUOR STORES 
ASSOCIATION v. JERSEY CITY ET ALo - ORDEt OF DISMI~SALo 

Case No •. 2 
HUDSON BERGEM COUNTY RETAIL 
~LIQUOR STORES ASSOCIATION, 

. Appellcmt, 

-vs-

) 

) 

) 

BOARD: .o·F COMIVITSSIONEHS OF THE ) 
CI TY OF'· JEESEY CI TY, and FI NB.AR_, 

. ) 
. - , _ _ . . - '. Hespo.ndents . 

0 RD ER 

- - - _-_ ~ - ~ - - - - - -.- -- -·) 
S2.muel Most';owitz,, Esq.,· Attorn12y for Appellant. 
Ch2rJ.es· A .. Rooney, Escl., by Eqwe'.rd M. Ms.lone, Esq OJ .Attorney for 

- Respondent Bonrd of co~nissionsrs~ 
James F·. McGovE~rn, Jr., Esq .. , Attorney .for Hespondent Finbc~.:r. 

At ·the time ·scheduled for hen.ring hurein, appel"lri.nt, by its 
·attorney, moved that· it be permi tt0c1 to wi thdrmv its r~ppeal a:nd that 
said i:tppea_l he dism.issed.. '.:I.1ht0 r2ttorrn:;ys f_or respondents consenting 
theruto-.and no re2son appeo.ring why said motion shou1ct·be denied.? 

·It is,_ on this 10th d2y of June, 1948, 

ORD:E~HED that tho appcl'_1l herein be nncJ. the sr~.me: is hereby 
dismiss·cd~ 

ERWIN B.; HOCK 
Cor.Jrni s si onr:.ff·. 

4. APPELLATE DECISIONS·-~ OTT•Ci.9 INC., v .. EDGE\N.ATEn P.Alf.K 1r01:VNSHIPo 

~ ' '\.' 

--vs-
, Appellant, 

.. 
TQ!;VNSHIP C01\/1HT'I1EE OF TBE 
TOWNSHIP- OF EDGEWA'rEE PARK, -

Respondent 

) 

) 

) 

) 

) 

ON APPEAL 
CONCL USIONiS AiiJD OHDER 

Wiilio.m To Cahill,--Esq .. (l.nd Daniel Lichtentk-,_1, Esq.,J Attorneys for 
_ Appell2nt~ 

Alex Denbo, Esq .. , Attorney for EcspondenL 

BY T FIB COivIMI SS I ON'EH ~ 

Th1s i~. an o.ppenl from the deninl of cl.· trcrnsfer of a plene.ry 
re tail consl.Jmption lie ense from Ge or gf2 ·w. ~~aunt to·· nj;>pellc~rit" ot t ts, 
Inc~ The premises in question arc loc~ted 2t 716-718 Sbtith coop~r 
~tr .. ~,~::. t Ea"' f-78''1.,. .. , t- i::-:.r P"' I".I:--' r:J.10'i'1n s 1·1-i ·1----u '--"'G :J 0 UV Le .__, 1,.... ~ V • ... l. ·'- ,) o 

R.espondeii t dtinh;d th::: trc-.nsf er for the follo-'Ning re.:i_sons ~ 

"Th:;_t thare is ~l public plc.yground ne2r S2.id. licensed prem-­
iscs, and- ths.t property oy;-ners in the imm0cl.i~-·-.tc· vicinity 
objec.ted to. such transfer. n 

No questiori has been raised as to thz~ qualificr:.tions of appelle.:nt 
to hold e. liquor license. ThE; evidence s£101Js that the premises in 
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question have been licensed for the s·c;.le: of slcoholic beverages con-:­
tinuously since Repeai. Adjoining th·3 licensed premises is 3. large 
tract- of lanp. vvhich was purchased six or seven years 0go by the town­
ship for a baseb2ll field ·cmd -rccr·2c:~tion field. · The_.land apparen_tly 
remained undeveloped for mc;.ny yec:.rs until baseball diamonds were 
recently laid out and stands erected upon the land. It has been tes­
tified tru...:i.t minors of both sexes,· ·botween the· ages of· nine and seven­
teen, used the.recreation field~ 

It would be unfair to deny a transfer or renevval of the license 
for the premises in question solely upon the ground thc::.t_. o. field. in 
close proximity to the licensf'.~d premises· was o_pened for p1ay ground pur­
poses long after the licensed premises vvere established. Compare the 
provisions of R. s .. 33:1-76, vd.1.icl1 exempt licensed premises from the 
effect of .the two-hundred-feet rule. where it appear.s tha~ the c-hurch~ 
or school·, was constructed or es tabli~3hed during the time the premises 
were opero.ted.under a license .. 

At the heRring bt:-::fore. the Tovmship co:mmi ttee a petition was pre­
sented conte.ining one hundred signc.tures of ci tizeng. who· protested to 
the trr~nsfer because of tb.e proximity of the recrea,tion field and 
because the license TY is detrimental to the real· estate vr.lue in the . 
vicini tyn. On the other: hC:~nd~ there vvas presentt-;d to tho Townsh:Lp · · 
Corntui ttee a petition containing 118.mes o.f ninety-five citizens reque·st­
ing the;:; Tovmship Corn.mi ttee to grant the trc-1.nsfer. The sol·e evidence 
thr~t thsre was. ever any improper conc.uct upon the licensed premises 
we .. s given by an individuci.l who is a -mei.D.b~:r of the Parl-i: commission, but 
who testified indivldually and not on behalf of th.::~ -Park Commissiono 
This witness h2-s resided in close proximity to the licensed premises 
since 1941. He testified thnt h 1J had occasionally observed intoxica­
ted pfJrsons 1·2nving the licensed p:cemises, · but adrni tted ·that he had 
never made any com1Jlaints to the licensee or to thi.::: township officials,. 
On the other hand, two witnesses, vrho also reside nearby, testified · 
that the premis·es he:~ve 8.lwc-::.y s been properly- conducted... It has been 

_ stipulated the.t there h2.vc been no. violations of. the. Alcoholic Bevcra .. ge 
Law, municipal ordirn:~nces, or any S tc:ts or Ii1 edero..l la\.i~ by George W.. . 
Mount during the period he 11as operated the licensed. premis0s. 

After ccn-.efullJ-T reviewing the evid.snce I conclude that there is 
not sufficient ·evid0nce of misconduct upon the licensed premises to 
warrant denial of the transfer ·of the license., Kupay y.. Passaic, 
Bulletin 803, Item 9, and cases therein 6ited. 

Under all ·the circrunst[-::.nces I. find that respondent 1 s grounds for 
refusing the tr<:i.nsfer D.re insufficient. Consequent1y ,. I conclude that 
th'J ¢ienic.l of the tro.nsfer was unreasona'bl:;;, e.nd the action of r.espon-
·dent must, therefore, be revor·sed. -

A.ccordi~1gly ~ it is.? on this 16th day of Jurn:;, 194..:8.9 
. I - . 

ORDEHED. that tho action of .rGspondc:nt in r(;fusing the tro.nsfer of 
th(:; licens? from Georgs w. Mount to appell(:mt, Ott' s, Inc., be and the 
same is hereby -reversed,· and respondent ls di.rec tee~ to transfer tht · 
license in accordance with the application made by appellant. 

EI-PlIN B. HOCK· 
·commissioner~ 
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h 
0. LICENSE - RENEWAL - OEDE:H PIDEMn~TING APPLICANT TO APPLY FOH RENEWAL 

FOH PURPOSE OF THAI'JSFER. 

MARGARET VENOS 7 ) 

Appcllc.nt, ) 

-vs-. 

BOARD OF COJ1ifMISSIONERS OF THE 
CITY OF JERSEY CITY, 

) 

) 

Respondent ) 

ON-APPEAL 
ORD ... ER 

·James Po McGovern, Jr., Esq., Attorney for Petition~r,.Higrade 
Bal:dng corapany Inc .. 

BY ~L1RE COMJ'JiISSIONEH ~ 

On Jun£-:? 10, -1948, conclusions and OrdeI· ·were entered herein vvhereby 
the c~ction of r(:spondcnt, in refusing to trcinsfcr a plene.ry retail 
consurnptJ.on license from Higrade.J.fH1king. company Inc •.. to Mnrgaret 
Venosj and from 87. Sip Avenue.to 115 Dowers Street, Jersey.cityj was 
aff'irmed.. 1See Bulletin 808j It.em.· 2 o 

As e. result of said order, Higr.?.de Be:1.King Company Inc .. must_ be con-· 
sid.ered as holding, on Junr_:: 30, -J_-~;47, a plenn.ry retail consumption 
licc::nst: for. pr0mi;:3es at ff7 E:1 ip Avcnrn). Under t11ese circurnstc."tnces_, 
·said company would orcLinar~L1y lrn.v12 been en ti th.~d., upon psti ti on duly 
filed, to an order_ pcrmi tting it to file· appl-ication for r10newal of 
srdd liqense for the 194:7-48 fiscal year for pre:mi,.ses at 87 Sip Avenue. 
Wardnch y .. Camr~~n 2 Bulle,tin '187, I tom t:L ·. · 

\ . 

It app8ars from thE: 0 .. uly verJLLed psti ti on filed herein the.t the 
building formerly occupied by petitioner at 87 Sip Avenue has been 
demolj.sh(=;d., ahd a, nev1 building occup:l.od by other tenants has bef.::n 

.erected upon tbs.same l~nd. ·It further appears th~t petitioner-has 
filsd yd th t:CJ.~J rE"!spo:ndent hers in art o.pplication to "renevv its License 
C-:-4~2 for thE,; premiSE)S J[nC.;im. as 87 Sip. Avenue solely for the purpose 
of rsne·wing c:~nc). tr.~n.sf'errj_ng ths license to o thc~r pr(~mises, and thc:~t 
_ths full amount of the r0quired license fe~ for the present fiscal 
year has been paid_to th~ Ci~y ·oY Jersey City. 

Petitioner I'l?quo~~ts th2.t ::.n order be entered herein granting it 
tiie right arid priviJ_e.g0 to apply for· renowr:Ll of the license ·for the 
present fiscal y22~r, and ordering· the Boetrcl of Connnissione:es of th~~ 
City of J·e·rsey ·city to consj,der . the applico.tion for. r-cmevve.l rmd the 
r.1nn 1 .l_? C'-1 +-·i 01'.l fo-. r tr!'.)11c-F'er ur,on ·tl··1r·:, 11".:.'.:lr· -it''"' of' s·..:i J0 

c1 apnli·- cati· or:1S - rUnder c.i.L t-'..l.. c_ .. \J..i.. - '-" 0.J.._ .l:" . o;:, --·l'-' ..... ,:_-, (,! ... - c 1:' c; " 

the· circumsto.nces I conclude th2~t- thii."~ pt:::tttioner. is -entitled_ to relief .. 
Zahorben;:~:~;j~~~·ers~?L.Cit:r E: __ t.. :··J:_!_' ·Bulletin 706~ Item _5D 

Accordingly, it is, on· thi~ 17th day of June, 1948, 

m-mErmn. th.~-~.t, sol·.::dy for the purpos(;:; of pe.i"mi tting a transf 12r, the 
BOD.rd of commissioners of th8 City of JE:n'sey C1 ty m::w, ·in its discre­
tion, grant to pe:ti tioner, Higr2"de Baki"r1g co:mpc:.ny Inc., a r·2newr:l _of· 
.its lice·nse ·fo:c the:; present fisc.nl yoo.r o.nd may also consider upon its 
merits an application to- tiansfer s2id license to oth~r premises, pro­
videct thD.t the: applica_tioris for ronew2l. c.nd. transf(Jr comply w]~th all 
S t Q +~1tor'i" r 0 ou-i r· i:~·-·1.-::.r1+ S' ~:1r·1a.:;i . n1··~ ')"l'.T..: d: C~'~: furt"l.--, er; t·-·1·1~·- + ('• O::l l

0 c: Po""] rc~1 i' Q ·S ~:tic-,,.,uL J · t1 _._, ...,1lc; .. ,u 1 •~ _ .L"'" \..v.L.vl...._9 _ LL ~l lL..ll...I ,::>c.- • .w o. - ,_, ,_,_. 1..> 

fiec~ that t~1c~ transfer froE1 Dl'Uilise.s to -prends<:;s is pere:Lssibl~ Lu1d.er 
th1

:.:-: ordinanc2 of the~ City o{ .. Jersey City-- rt;lating to the minirnm11 
distance betwGen licensed·prornisGs. 

ERWIN Bo HOCI~ 
Commis sionf.;r. 
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6. COUHT DECISIONS -- NEW JEHSEY SUPREME COURT. 
APPLICATION FOR WHIT OF CEE'l'IOfLAhl DENIED .. 

HEBECCA KR.AVIS, t/a THE PADDOCK ) 
INTEHNATIOtJP.L, 

Petitioner, .) 

) 

EBWIN Bo HOCK, COMMISSIONEH OF THE ) 
D.EP P . .HTI•;fEWJ:l OF ALCOHOL IC BE'/I~lUi GE 
CONTROL, ) 

Respond<:mt - _). 

Argued May Term, 1948,·_decided 

On Application for Writ of Certiorari. 

BE~fore Donges' coJ_j_e a:t1d 'Eastwood' J"J. 

F'or PetJ.t:i.oner, Emerson Hie hards 1 
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KRAVIS v. HOCK -

NEW JERSEY SUPRgME COURT 

No.· ~sen, ·Mo.y Term, 1948 

For Respondent, Walter D.=Vaµ Ripsr, Attorney-Generrl, by 

S -::. .,..., ·ue 1 B Hr> l £> r I' ~1 .I-. CL~ll • .._~-c; __ J_ C~ .1.Q J Dr:: ·o · ·· .i_ .:... f\ t .1- o J"' ,...,. ·-~,::-· (" ~- ·11 ·. l" ,... ' 
.:.;1 ; U.vJ' J;J. v .· .1.lt;..;J - ~Tv ~.:;.. c.l." 

The) opinion of the court was del:Lvere~c1 by 

EASTWOOD, Jo 

Disciplinary ~r;-oceudings were inst1tut1=iJ. by respondent J Coilii1is-
sione1 .... ·· QT· th;::• n,::i-f)::.'l'tffH",..l+ -C)f jr1] CO:')C)l +n J-.J:i,_·:v·r.:.-:T•·-·~_TP flQ-.r'i°'I"url [10'cr-ll •• 1<lSt thi.-:i · 
. ....... _,_ - ~ .._, ··~ ... •. -"' J_ u - :i. - ~· ·- . .... ... . J .. .._,, - v .,._ (...l,, 0 """ '~./ i .t u J ~ b .. .... "V' • 

neti• t..L~ 01·1·--:.r· l10' l ..:i(.:lI"' O_c>l_ D-i (-·-~-Lr.:i"'y T."•·:·c ;J~,-1 T C(Jr.cu,· ... 1·o:L-j on -1.· ..z c•--:.n<:<c::.~ rl-106 'i' S 0 U 0 d .J. • · · ~... ' J.._ -U . .._.. . L - _. .... •-•-L J.i 'V •''···'·-'·-L ~ . .'.µ _! l- u..,,. _ .. .J... _, ,.) y V ' •J ~ 

to her- ·by the· B:>ard of Com.mis :::don.~·;rs · of th~ Ci.ty . of .c~tlo.i1tic City·, for 
1)1'8misec.: 1643 A>t1~'.1 nti0 l\.vc;111F'; /), tl nntic Ci tv :\Tew J::.:.rs(::.\T" Ac:. the ..I: ~..... - .... .._ .• _._ .. .,,, J:~ - ..._~' _t .. ~ .. ( .. ·-· .J.., ' ' J ' .!..'U • .. ......... o....J,j • .._, - -

r~)sult of 2. hear:Lng of tht.:: chc'rges, th::; comnissioner mads rm order on 
.A.pril 20, 1948_') re\,.-oking th(~ lic·~nss in question, effective immediate­
ly·. Upo:h e.pplica ti on to this Court an order to sho11v" caUS8 why . 
certior~.~.ri shouJ.d not issue vve..s grc.ntod, ·and it was provided therein 
thc:.t the onler of .April 20, ·1948 be sto.yed and suspended pending the 
further order of this COLirt o 

As the bases of the· order of r1;;;vocation th·2 corm11is sioner r:\s signed 
three violation~ of the Alcoholic Bevsr2ge control Law on the part of 
the p~3titioncr licensee, viz .. : (1) Pet1ti,.o:ner i..:ml&wfully 3.llowed, 
·parred ttod and suffered ferno.l,:::.:s r;,:;rnploy~.;d on her pr1:.=:miscs to ncce-pt 
b(~vc·r"'r'f::'8S ~~- t 1Il'-' P'rni::::'·,1sc" O·f· ""1nC; .-,c P'~ f'·l-c~ fr•o,·n CU 0 torn--,·rc· ·r~v-.C~ ·o-::trO'"l·,., l

0

Il. . _,. v '~· o c.. v -'-' _,. .L'>- .L._, .._, l · ..._. t... l ~ L~ ,J C· J. .•. LI ,__ ••• ,.) v . .:> c •• J • .1. - J: t-··. .L ;:) -

viol2tion of Hule 22 of Stt.te Eegulc.:.tim~s. No .. 20; (2) Petitioner ~~nrnN­
ingly eraploy0d .and had cormcctt:;d -11vi th frjr. in r~ business c~pt·.ci ty. one: 
Edw2.rd Kr2vis, a person who would fail to qu:::~lify o.s a licensee uncer 
th._:: prov1sicms ·of R .. So 33:1-1. ·l:;t sec~ .. , :··.nd (3) Pctition2r ~,:no\i.~i·ngly 
employod and had conn,2ct1:::d with lL;r in 2 busipess c;:tpacity .s.r~id · 
Edwo.rd Zr2vi.s;; wbo bad been convicted of. :·_ crime .involving moral tur­
pitud2, in.via~ation of Rul2 1 of·St2t2 Regulation$ Noo 13 .. 

We have Cc')_rofully ri::Wi·e:vved the testimony t2.::.u.::n b·~:dore th0 Ha;:Tcr 
EdwB.rd 1'' ... Hoo.ges; on behrclf of- the c01m.i1issioner of tr1~: Deptn ... tment of 
Alcoholic Bever2,ge control,· t:~.s wc~11 2s. th0 concl usion,s· of so.id 
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Commissioner and. his fincfings ·of' ft:'~.cts set forth. -ther:ein. . The· Commis­
s,ioner de-termined that j~ t .,:bad :,been ~;stabiished. Pi the. evidence th~~ t 
certain females who had" beeir' secu~red .... by the petitione1::. thrqugh the 
services of a Ne-~v .. York· the~i_trical · ngel'icy ·and-· Who·, had· appeared in a 

_ .. shqw running .. on. the peti.tioner 1 s · prerniE)~s -~htrihg _. tl~~ .)nont:q. ·or· .Nov'2m,ber, 
-1947, had on the s·evero.l. d?-tes mentioned in thq_ charges. o.cqepted c.lco­
holic· driru;:s ~n the peti tione:i:' rs.: b&rroo~H -8._t ·the exper~s.e ,_.of, _and ·as· 
gifts from various customers and patrons;. that· E·dwai~d Kro.vis, a son of 
the petitioner, had been knowingly employed .and connected witl1= .the 
licens_ed business in ~violation· of' Ho '.s .. · ~53!1-1 .et ·.s·eq .. -havi;ng .. ·been 
preyim~sly convicted· ·on December 10, ~943·, ¢f the· c_rlrrie, .of ·!_Clidi.ng and 
.abGtting in. lewd '-entertairuncmt, a crir.~e. fnvolvirig. ·m9r~l tu:r,pit'ud·e at 
the lic.ensed premises. vve conclude th~1.t ·there w.as· ample evidence to 
justify said conviction .by the commissioner. Under ~he. di.spiplinary 
proce~dings instituted agai:nst p.eti tio:ne.r., .to. Ju?t.ify .hep« co:i:wi.c·tion, 
re .. spondent was only· required·:· to estc:~bl:lsh. t£1e tt"uti1 _of said yho.rg.es: .. 
by a preponderance ofc -the believable'. evidence aJ)d i1o_t ,.t:O _prove ,lx~r. · ·· 
guilt beyond a reasonable doubt. such proc~edihgs are civil in· nature 
-and not crimirial. Grant 'Lunch· Corpo ·v.· Dri~3coll,. ·129 .. -.N:~J~L,, .408; 
affirmed 130 .N.J.L·• 5·54.~« cer-tiornri denied 320' 0 .. Ei'. 801;· rhe· Pando. ·v. 
Driscoll,. 135 · N .J.1". 164: (Errors r.-md.. Appeals); Commonweal th .v ... Lyons., 
142 Pa~Super •. 54; "15 A • ._. 2d .~51.. · .,. · · .. · . 

! . • . ':,- • . ~ ; 

·Pe.ti ti-one~ conte~ds th2.t her ·conviction -Should be "i·eversed on.~.the 
ground .thr-_t the. fern0le entertainer~s, ~:~llegedly · trG2 ~eci ·.to drin~~s, were 
not employees of the licensee.; tho.t they were TVinQ.ep'Gndr.:mt c,ontr2~ctors'~ 
having·been·furnished through a ·th~at~ical·agcncY in New-Y6rk. we. 
think this· argument is beside: ·ths '·point .:1..nd ':3pe·cious.. ·Rule ·22 of 
State Regulations No. 20 pro~ides: 

u~fo _plenary or seasontll ret.2.il consumpti.dn lic~~inse,e she.11. 
e.llow, permit or suffc:r e.ny f1.::mc::.le eri1ployed on ~ht: i:L·c:pnsed. 
premises to accept t~ny food. or· breve-rage,. aleoholic . .or. 
otherwise, 13-t ·the e:xpe11se c)f or C:) .. S ·s._gi.ft ·frorn f..l°rlY' customer 

. or .patron .. u · 

·_ · •• #'\ 

It will be. observed th2.t Se.id ref(Ult:~.tion- only" m2.k~~--s .. it. nec'es~i~.ry.; ·tq . 
prove· that the fcmeles 2re nemployed on th:-3 licensed· .iJrcm,i.se.S" •. , To 
.sust2tn. a conviction for ri violation _of thr.tt r1:)gulh.tiori.«it. i? irm:na: . 
terial whether said females were in t~1c: employ of the Iicens.<:;e or ·were 
independent con~crc'.Ctors 0 The only. i'SSl}.e is: . were the~ ·erp.ploye_ct on·: 
the licensed premises 0.nd, whil·2 so efr1ployed, did they ,accr0pt ~my 
drinirn as ·gifts from :::-.ny custoincr or pa~tron of the licensee? Wob~tcr 
'defines th;; .word nemploy fY ~ YYTo-· use; to·--have in service' to ·c.aus~- to 
be engc~ged .in ·doj_ng something;· to mo.let::; use of ·a;::; an instrur11(:;n1t? ... a ' 
means, a rm:_t~3ri2.l, etc.,:; f-o'.r ct specific purpose" o. The cormnissioner, 

. since. the adoption ,of this regulation t,n November:; 19<~0, hc:_s consis­
tently construed the word ncE1ployedlY as used in said rogulation to 
embrace trall persons whose ssrvice~ are utili~~d in-furtherance of-the 
licen.s'ed business notwithstsnding ths absence of a technj_·cL:~l eniployer­
employc:e r1:::.lationshipn o S'uch a constr·iJ.ction seems to be a log~ce.l one. 
Our Courts have held tho_t e.dministr_::1tivc interpretations of long 
standing given a· sta tu to by th\j officic-•_l charged.with its snforcement 
will not be lightly disturbee. by th~) courts,. n.:r. Justic:J Pers}.:is has 
emphG.sized this judicial determination in Cino ·vo Driscoll, 130 NoJ•L•· 
505, 540 (Supr;3uie court 194~)), where h::; s::dd: . - · . 

"Moreove+.9 the legislnture ch~rged 'IJl.rith the know1cdge 
of the construction plnced upon th.::;; .Alcoholic Bc~vernge 
~aw~ as e'!ider:i~ed ~Y th3se rules, has d?1Y: nothin~ ~? 1 _indicate its d1sapprov2l thereof. Cf~ Young v. civii I 

Service commissioner, 127. N.J,,L,, 329; 22. Atl. Rep. (2d) 
523. The contemporaneous construction thus given-to a 
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law of .the 3tate for over r~ :dece/1e i,s necessarily 
respecte¢l. ·by us& State, v. Kelsey, 44 N.J.J~.: l; · 
Graves v. State, 45 Id. 203; affirmed, Id. 347~ 
Centr~--.1 Bc::.ilroad ·co ... v" :Martin~. 1~4 Id~_ 69, 80; 

1175 Atl~ Rep~· 637; Burlington County Vo Martin, 
128 N.J.L. 203; 28 Atl~ Rep. (2d) 116; Maitini v7 
Civil Servic_e-Cornmission, 129 N.J.L. 599,. 603; 30 
.Atl •. Rep ... , (2d) 569 •. n . · .. ·. · . 

we. cannot agree with petitionE:)r 1 s argument ·that said fe~H?.le entertain­
.ers wer.e not within the i.ntend~i1Emt of the regulation. alleged to h::.-:~ve 
been violc:~ted by her. The f'2cts here support .the Commissioner rs find-· 
ing on_ thi.s po.1nt ,nnd we. concur tlyn·elno 
t '' 

'.'With respec.t to the co.nvlction Of petitioner Ori the charge· of. 
·unlawful ernploymen~. of Edwt:.'.rd Krav'is, previously convi-ct;ed :of a crim­
ina-1 offense ).nvolving moral turpi·~ude_, we hold that there ·was 
sufficient evidence to support tho.t c.h\~rge • 

The record of the licensed I1remises is not an admirable one.· 
Edward Kravis was the ori.ginD.l li.cnnsee. While he .was the l.ic-ensee 
his 'license W[~s suspended by the local i~;suing. authority. oh. ;three 
'OC~asions~ In :December, 1939, he received a ten--day suspension for 
permi ttir1g ·a lewd perfor·rnane~; on his licensed premises. In August, 
1943, he receive(l_ a ntnffty.-_:clc.y,suspension _9n a similar charge. rn· 
November,, 1943, he received a thirty-day suspension £or permitting· · 
disturbances and.., unnecessary no:Lses on his prernises. On Jurw 8, 194_4;i 
Edwc.rd Zravis _transferred ·the +icense· to his mother, Rebecca Kravis-.». 
After petitioner becc-1m·e the licen~rnE), her license wc..s suspended for· 
five d~ys ~n March, 1945, for solling ~lco4olic_beverages to minors 
and s u~p·endeei. by the Comrni.s Ei i oner for ninety day-s on June --2 5, 1946, 
after shf; had plea.de(~ non vul t to C'.. _chr,rge allE:ging that sh1:j possessed 
three· bottles containing <.lcohoLtc beve1·Tges not genuine as labele<:l ... 
After .. the latter viola tlon the Comniissioner ,- r~lthough he stated the 
licen~e n1ight well be revoked outright, felt constrained to g-ive the 
defendant, w_ho had . then held tho lj_ C(::nsc for only two years, one fur­
ther oppo'rtuni t-y to demonstrate her fitntJs-s to opern,te a licensed 

. business, and c·oncluded .with the appropriate. w~~rning the.t any further 
.violation would result in a complete deprivation of her license privi­
leges. Our review of. the case leads us to conc.lude that peti tioncr 
flaunted the Commissioner's warning ~'.'lnd merits the fate that. has 
bef a_llen her. 

The order to show ce.us-e will be dische.rged 2nd the stay ther 1ain 
dissolved~ The application for~ writ of certiorari-will be denied 
.with cost'So 

\ 

I . 

\ 
'• 
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? • . COUHT DECISIONS -- NEW JERSEY SU.PHKVIE COURT - BRUSH ET AL.·. v. HOCK 
ET ALS.. - APPLICATIONS FOE WHITS OF CER'IiI.ORARI I)EN.IED.o 

NEW JERSEY S.UPREr/IE COURT 

Nos .. 266/267, May Term,· 1948 
~EDWARD H •. BI~USH, 

Petitioner, 

.-vs-
ERWIN B. HOCK 7 Commisstoner of the 
State- De1xirtment of Alcoholic 
Beve~age Coritrol et als.~ 

Defendents· .. 
. ' 
~ - _,_ - - ~· - - - - ~ - - - - -

·) 

) 

) 

). 

) 

FRANCIS. R. ORMOND, ) 

Peti~ioner, 

-vs-
ERWIN B •. HOCK, Commissioner of the 

· Str~ts DGpartment of Alcoholic 
Beverage control et els .. , · 

Defendci.nts., 

. ) ' 

) 

) 

' ) 

- - - - - - - - -) 

· Argued May Term, 1948, decid'ed 

On Applica ~ions .f.or Writ of Certiorari. 

Be£:ore Donges,· Colie and Eastwood; JJ .. 

· For Petitioners, Har.old Sirnandl. 

For Defendan_t, Erwin B. Hock, _Cmm11issioner of the State Dep?_rt­
ment of Alcoholic- B.everage Control, Walter D .. VC).n R~pe·r, 
Attorney-General, by Samuel B .. .Helfnnd, Deputy· Attorney-· · 
General., 

For Defendant, Bay shore Tavern. Associ_ation,· vd.lli-ci.m c. Eg·an; .by 
A... Nathan Cowen.; 

For Defendant; Mo.y6r and.· Council· of the· Borough of Highlands:; 
Jobn M. Pillsbury· .. 

The opinion of the Court was delivered oy 
EASTWOOD J ·J • 

. ' 

. BY similar. orders me"de on September 25, 1947·, ths Commissioner of 
tr,ie State Department of Alcoholic B~-;verage Control revoked the 
plenflry retail. consumption licenses issued to the peti tloners by the 
defendant Borough Council on May 12.9 190:7, f.or the· 1946-47 'Term and 
cancelled renewals thereof for the. 19'±7-4;8 ter1~a, issued· on· June 17, · · 
1947.. His. action in so doin·g forms tho basis .of· the present applicr:::-

' ti6ns. for· revi~w. ··· 

On May 12, .194'7, the Borough Council· issued 'four .:pienary retail 
conswnption licenses, trvo of whic:~1 vv8re issued to th(:: petitioners 
Ed\ivard R.- Brush nnd Francis· R.· Ormond.. Renow2ls. of the lic~2nses were 
issued effective. ·on July 1, 19~i? o As tht3 basis of his·.revocr,tory · 
action the Comrnissioner assfgned the· fact that: . . 
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"A considerc:d~j_on of the record clearly indico.ted, as this defend­
c-mt found, t:b.1.at when is suing the licenses to these petitioners, tthe 
Borough council ~id not give any consideretibn to the question of 
public need for add.i tionc::.l .plenary reta]_l. consumption licenses in the 
commun1 ty' -~HH~-, and that the Borough. Colmcil had· t abused its 
discret1on .. BHHf. rr 

At the time the licenses in que-s tion vvere issued. ·by the munieipe.l 
authorj_ ty it appears that the population o:f the Borough of Eighlo.nds, 

· ·accordtng to the last Federr.1.l census, vrc:1.s 2076, and thnt at that time, 
there ha.d already bee.n issur3(~ 28 such licenses, or one license to 
every 74 persons. If nothing further hc~d been pleaded in extenuation 
of the action of the issuing authority we would conclude tk:.t· the 
needs of the municip:.:11ity, insofar as the availability 8.nd adequacy 
of drinking fo..cili ties were eoncerned..? were more than amply provided 
for, and that ·the COYDILitssloner hr·.cl properly exercised his authority in 
mal:ing the revocations .compJaincd of. However, peti tion<~rs argue th2.t 
the Borough of EJJ.ghl~:.nd.s is 2. summer re:)so:rt and in thcit season the 
popul2tion is so greatly increased that the issuance of their licenses 
was justified. ·It is sci.id on thei.r -beh.?.lf that during ,th"2 summer 
season the popul2tion could be conservatively estimated at 15,000 
persons. Be tl1at as it :mn.y, our review of the facts lE:acls us to con­
cur vvi th the find.ing of the Corrnnissioner thr1:t: "Even if due allowance 
is i.nade for the increase in the ~mmmer po~i;Julation, the issmmce of 2.ny 
plenary retail consumption lj.censes in excess of twenty-eight would 
appear to. be e_xcess:Lve 2.nd c::n a1Juse of the discretionary povver con~ 
ferred upon th0 local issu1ng authority by R.S. 03~1--19, R.s. 33:1-24." 
It was testified tt:.at the petitioners wei'(; veterans of the last vmr, 
and in the words. of Borough councilman Rast, ct the public hearing con-

. c,2rning the issuance of thG llcenses, rH~~Hr there were a hundred people 
e.rounc~ the room, P,ll o-f them w·e.nted to give-. a license to the·se VGterans, 
feeling how th:;y fought in thj_s wo.r. ·3HH~ the on1y objection ·was the 
Reverend -and one· of tht=.; tave:rn ovm>Jrs, and there was I td Scty o. hundred 
to tiNO for the licensos .:1 ~HH~. I b(~li.cvr.; that is what made them grant 
these licenses to these people. n It seems to us, e.nd we .:;o hold, that 
the licenses were granted more on the basis of 0xpedienoy rather than 
on the question of a pubiic need for additional licenses in the com-
1mmi ty o It appears that therd vvere thre{:3 other licensed premises in 
the immedie.te neighborhood of the Brush premises, and th?. t theI'E: were 
at l·e2st four other li.cen:sed premises wi·tJ:-itn a few blocks of tr1e Or:mond 
premises. It-. l.s not concEd.vable to us, even assuming an increased 
surnmer population, the.t the needs of the community vvere inadequately 
provided for by the licensed premises tht";n in existence and serving the 
publico 

There is nothing in the case th2.t causes us to depci.rt from th+;:; 
decision of the Court of Errors and Appeals in the similar case of 
Hudson Bergen county Rotail Liquor Stores .Ass •n et 2.l. Vo Board of 
Comtrs of Hoboken et 21., 135 N.J.L. 502, 52 A. 2d. 668, opinion by 
Mr. Chie.f Justice Cnse o ·Thi~ cited case is. the final. authority _in this 
State Tor the propo.si tion that ths Commissioner has e.uthori ty to cancel 
licenses issued by local issuing authorities whtSn not vmrranted. by. 
public need and necessi t~·. It seems· to us that the facts as· reve0led 
by ths record here shovr a totnl lack of c:.ny public need or· rwcessi ty 
for the issuancs of addition[ll licensQs. In speaking for the Court of 
Errors cmd Appee.ls in Hudson·Bsrgen County, ·etc.!) Ass'n e.t 21. v •. 
Hoboken et aloJ supra, Mr. Chtcf Justice Case -sumrn.c..rized the authority 
of the Commissi@ner in.the following succlnct language~ 

·tr The con:nnissione~c i,s himself, with ._respect to rn.unerous 
grades of licenses, the issuing suthority (R.S. 33:1-18, 
N.J .. S .. A .. ). As to other licenses, th::; a11propriate municipal 
body, referred to in the.statute as the 'other i~suing 
authority'· (R. s. 33~1-lS, N.J~S.A.), initially passes on 
the applic-a t_ion, o.nd from t:he determination of thnt body:; 
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whether to grant or to refuse J there is 311 appe2.l to the · 
commissioner. Not o:qly has the· commissioner authority 1n 
the issuing of license$ . .? or:Lgim·d as to some, appell2te as 
to otpers; he is burdened with the duty of administering , 
and enforcing the s te. tute e.nd of taking all t nets, procedures· 
and methods designed -t;o tnsure the f2:ir, :lmpartial, ·st~~ingent 
and coinprehensive administration' of the statt~te (R. s. 
33:1~23, N.J~S;A.); he is given c.uthority to mal{e both generr.d 
and special rules 2.nd regulations for the proper regulation 

·and control of the manufc~.ctur·a, sale · nnd dlstribution of 
alcoholic beverages generally and with specific reference to 
many enumerated subjects·, inter 2.lia tunfaj_r competttion' nnd 
I instructions for' municipali t1es and nmnicipr:l boards T (H .. f3. 
33~1-39, N.J .. S .. A •. ); he is dlrect;;~d to tsupervise the manufi.1-c­
ture, distribution 2nd sale of alcoholic beverages in such a 
manner as to promote tern.p:.::rcmcG end elirnina te the ro..cketeer 
8.nd bo.otlegger' (R.So 33:1-3, N.J~C~ .. l\ .. ); he is authorized, 
aft~r the hearing· on c:~n appeal, 'to make all find.ings, r.ulings, 
decisions. and orders as m2y be right o.nd proper and c.onsonant 
~ith the spirit of this chapter' (R.s. 33:1-38, N~J.S~AG)+ 
Finally, we have the legi.slative :m.andc.te that 'This· ch2pter · 
·is intended to be remediQl of abuses inherent in liquor 
traffic and s hal 1 be l. i be rally cons trued t . ( R. S o 3 3 : 1-7 3,. 
N.J.S.A.) .n · . . . · 

We hold that tho facts in the matter bafore us r:~re clearly such 
as fall within the regulatory and suporvifwry powers of th8" con.unis­
sioner ." . 

Obje'ction .is made that tlJ.e commissioner was not consistent in 
th::::. t, while revol-cing petitioners' license·s, he neverthiJless pei·mi tted 
the license issued to one Jean Ciroalo, t/~ Seaside Hotel, to .rem2in 
in effect, an.d th2"t thereby the petitiom~rs were deni'ed eqm:l Ilrivi­
leges. The Commissioner found that the Borough council were ·in favor 
of issuing licenses for hotels c..nd thc:.t they· were so.tisfied that 
Ciroalo operated a bona fide hotel, 2nd th2t the nearest licensed 
hotel was located approximately one-half mile distant.. A review of 
the evidence below reveals that the netitioners·here did not conduct 
bona fi~le hotels, and.,,, therefor·e, th~ Ciroalo determination is not 
appltcable~ 

We. are urged to allow tho writ ((J)ll the grounds that the cancella­
tion of the ·renewal licenses, commencing- July 1, 1947, dei1isd the 
petitionsrs due process and equal protection of law. we tl].inl{ not. 
The revoco.t}on of the licenses origirn:i.lly issuec~ on May l~, 1947, 
op~~rated so· as to constitute th;2 so-called renewal ·licenses of Juno 17, 
194'7 actunlly new licenses.. As such it was not wi thi.n the pov1e1·.s of 
the issuing authority, since such action fells within the condemnatory 
provisi9ns of PeL. 1947, c. 94, R~S- 33:1-12.13 et seq., effect~ve on 
May· 15, _1947, thre2 d.2.ys f;.ftor the issu2nce of the so-called renewal 

·licenses to the petittoners.. R .. S. 33~ 1-12, 14.9 which is applicable· to 
the. fc.cts · before us, reads: · 

n-)HH~no new plenary retail consmnption --- license shnll 
be issued in a municilJality unless and unt~l the combined 
totC:'..l number of such licenses exist_j_ng in the nninicip2li ty 
is fewer than one for each one thousand ·of its populaU.on 
as shown by. the last then preceding Federo.l census ;-;H~-;rn 
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It requires no labored consiCeration to determinG that since t~e ratio 
of licenses to lJopuJ.atton w-··.s ct th~:.t ti.me one ~)len2.ry ret, ... il consrnnp­
tion license for e~ch 74 persons, the ~tteillpted issu2nce of new 
Jj_censes, u.nder the guise of so-cr.-d.led renewc: . .l licenses was cleo.rly 
prohibited by the statute. 

\/Ve have con.sidered 2.ll of the othc~r arguments :;,dvancecf by the 
v~ti tloners in support of their cont::mtJo.ns eml find thcnr to be 
without :t:tert t. 

Writs of certior~ri applied f_:or are denied, with costso _,, 

8. STATE LICENSES - NE:·,:· APPLICATION FIIEDo 

Alexander Vcrbes~y 
Foot commerci~l StF 
NewarJ..c, N .. J ... 
StEJU1l8I' "Victory II ff 

Application filed .~J·une si;::) 1'~48 i\Y"" 194-S-1J·d ln_-lenr:.ry Retc:il 
- .... ,.. .• ; ...... 1 ' <Q.., - • ... J.. -- - .l-

T r 2 ns it License .. 


