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l. Introduction

And so, once again, unto the breach.

Faced with daunting economic realities, and in recognition of the long history of

the perils and complications of educational funding, the School Funding Reform Act of

2008 (SFRA), L. 2007, c. 260 (N.J.S.A. 18A:7F-43 to -63) was signed into law.

Abbott v. Burke, 196 N.J. 544 (2008) (Abbott X1X) the Supreme Court remanded to this

court, as its Special Master, the obligation to develop a full record and to render its
recommendation whether SFRA meets constitutional mandates.> That is, “does SFRA
represent an equitable and constitutional funding approach ‘that can ensure Abbott

districts have sufficient resources to enable them to provide a thorough and efficient

LwiLLiAM SHAKESPEARE, HENRY THE FIFTH, act 3, sc.1.

2 1t should be noted, reference to the “Court” means the Supreme Court, reference to the “court” or the

“Master” means this court sitting as Special Master.
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education,” as defined by the [Core Curriculum Contents Standards].” Abbott XIX,

supra, 196 N.J. at 564.

The New Jersey Constitution requires:
[t]he Legislature shall provide for the maintenance and
support of a thorough and efficient system of free public
schools for the instruction of all children in the State
between the ages of five and eighteen years.
N.J. Const., art. VIII, 84, 1 1.
Pursuant to the initial remand order this court conducted hearings from February

9™ to March 3", 2009 and rendered its report to the Court dated March 24, 2009. Abbott

v. Burke, 199 N.J. 140, 175-250 (2009) (Abbott XX) (cited as an appendix to Abbott

XX).
Our Court, in Abbott XX, determined SFRA met constitutional muster.
The State has constructed a fair and equitable means
designed to fund the costs of a thorough and efficient
education, measured against delivery of the CCCS
[Comprehensive Core Curriculum Standards].
Id. at 172.

The Court went on, though, to make clear the finding that SFRA is constitutional
“...1s tethered to the State’s commitment diligently to review the formula after its initial
years of implementation and to adjust the formula as necessary based on the results of
that review. This Court remains committed to our role in enforcing the constitutional
rights of the children of this State should the formula prove ineffective or the required
funding not be forthcoming.” Id. at 169.

The Court, by way of its opinion authored by Associate Justice Jaynee LeVecchia,

went on to provide as follows:
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SFRA will remain constitutional only if the State is firmly
committed to ensuring the formula provides those resources
necessary for the delivery of State education standards
across the State.

Id. at 170.

In light of the extraordinary budget crisis facing our State, on June 29, 2010 the
Legislature passed the Fiscal Year (FY) 2011 Appropriations Act.* Governor Chris
Christie signed the Act into law on that same day. L. 2010, c. 35. The FY 2011
Appropriations Act reduced total State expenditures from FY 2010 by $2.7 billion, an
8.3% reduction. L. 2010, c. 35; Stip. 41, Mar. 2, 2011. In light of the overall
reductions in State spending, the Legislature and the Governor reduced the funding for
the SFRA formula aid by $1.601 billion for the 2010-2011 school year. D-124. Despite
the same, the FY 11 Appropriations Act still dedicates more than one-third of the total
FY 2011 line item appropriations to school aid. L. 2010, c. 35.

As a result of the reductions in funding, counsel on behalf of the plaintiffs filed a
notice of motion in aid of litigants’ rights on June 8, 2010.* By way of the application,
plaintiffs sought to enjoin the State from providing less State school funding aid than the
aid levels required by SFRA as referenced in Abbott XX to New Jersey school districts

for 2010-2011, requested a review of the SFRA formula and its “operative parts,” and

requested the Court make recommendations to the Legislature under N.J.S.A. 18A:7F-

® The State operates on a fiscal year beginning on July 1 and ending on June 30. Stip. ] 1, Mar. 2,
2011. Assuch, FY 2011 would start on July 1, 2010 and end on June 30, 2011.

* At the initial hearing before this court conducted on January 18, 2011, plaintiffs’ longstanding
counsel, David G. Sciarra, Esqg., acknowledged he only represented the interests of the plaintiff class;
that is, students in the former Abbott districts. Accordingly, of the 1,366,271 students in the State —
282,417, or 20.67 percent, are students in former Abbott districts, leaving the remainder 79.33% of
students residing in non-Abbott districts unrepresented. This is as troubling now as it was in the prior
remand. Abbott XX, supra, 199 N.J. at 240 (“It is noted the interests of students in all districts other
than the Abbott districts are not concretely before the court.”). For simplicity, this report will continue
to reference these districts as the “Abbott districts,” or the “former Abbott districts.”
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46(a) and (b) until the State can demonstrate the formula has been fully implemented as
enacted.

After the matter was briefed and oral argument conducted the Court, by way of an
order dated January 13, 2011 executed by the Honorable Virginia A. Long, Presiding
Justice, this court was appointed as Special Master to preside over the creation of a record
and to make proposed findings of fact and conclusions of law. Remand Order, Jan. 13,
2011 (Remand Order I). Remand Order | made clear the hearing was to solely address
“whether school funding through SFRA, at current levels, can provide for the
constitutionally mandated thorough and efficient education for New Jersey school
children.” The remand order made clear the hearing was to address the level of funding
in the school year 2010-2011 (FY 11) and reposed with the State the burden of
demonstrating that that level of school funding, distributed according to the SFRA
formula, “can provide for a thorough and efficient education as measured by the
comprehensive core curriculum standards in districts with high, medium, and low
concentrations of disadvantaged pupils.” Remand Order | § 4. The Court established a
narrow window for the submission of the Special Master’s report and also established a

briefing schedule thereafter for submissions to the Court.

® It is worth noting this remand addresses the constitutional rights of all New Jersey school children,

rather than only the school children who resided in the “Abbott districts,” as was the case in the prior
remand. It does, though, appear the plaintiffs’ application focused primarily upon the children in the
Abbott districts.
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Given the limited and specific nature of the remand, it is as important to note what

is not under review by this court, as it is to note what is to be studied and considered.®

This court has not been asked:

1.

to address the impact of the economic difficulties facing the Legislature
and the Governor and all citizens of our State when considering the
level of school aid for FY 11;

how the judiciary should best address the current, and possibly future,
economic realities;

to review what deference, if any, need be accorded the Legislative and
Executive branches as they try to grapple with the economic
uncertainties that abound, particularly as it relates to the essential
obligation to educate our youth;

to determine whether the disadvantaged students of New Jersey have
been unfairly discriminated against by current levels of funding;

to consider whether the other 79% of school children need or should be
represented,;

what is the appropriate judicial response in times of fiscal crisis, and
particularly, whether the requirements for CCCS should be made more
stringent in such a period as is the case here;

to determine whether there is sufficient current support for finding the
CCCS should satisfy constitutional mandates;

whether the underpinnings of SFRA need be re-examined as it relates to
the correlation between funding and student performance; nor

the wisdom or prudence of “last in, first out” in the reduction of

teaching positions.

Rather, the specific remand is only to determine whether current funding levels of SFRA

can provide the constitutionally mandated thorough and efficient education for all New

® Although the court was initially reminded of Brendan Sullivan’s witty aphorism, “I’m not a potted
plant,” it is certainly within the Court’s prerogative to limit the Special Master’s review. See Brendan
V. Sullivan Jr., Esq., representing Lt. Col. Oliver North during the Iran-contra hearings.
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Jersey school children. As such, it is that question that was the focus of the hearing and
shall be the focus of this report.

I1. Procedural History

Educational reform in the State of New Jersey has been a crusade waged in the
courts for nearly four decades producing twenty Supreme Court opinions in an effort to
provide the schoolchildren of New Jersey with their constitutional right to a thorough and
efficient education.” No other issue has, even remotely, been the focus of such scrutiny
and controversy. As such, a short summary of the Abbott proceedings leading to the
present remand is necessary for context.

The New Jersey Constitution directs “[t]lhe Legislature shall provide for the
maintenance and support of a thorough and efficient system of free public schools for the
instruction of all children in this State between the ages of five and eighteen years.” N.J.
Const., art VIII, § 4, para. 1. The Supreme Court first addressed violations of the right to

a thorough and efficient education in 1973, Robinson v. Cahill, 62 N.J. 473 (1973)

(Robinson 1), finding the then-implemented education funding plan unconstitutional as

applied to the State’s poor “special needs” school districts. Abbott v. Burke, 196 N.J.

544, 548 (2008) (Abbott XIX). In response to the finding of unconstitutionality, the

" Robinson v. Cahill, 62 N.J. 473 (1973) (Robinson I), Robinson v. Cahill, 63 N.J. 196 (Robinson I1),
cert. denied, 414 U.S. 976 (1973), Robinson v. Cahill, 67 N.J. 35 (1975) (Robinson 111), Robinson v.
Cahill, 69 N.J. 133 (1975) (Robinson V), cert. denied, 423 U.S. 913 (1975), Robinson v. Cahill, 69
N.J. 449 (1976) (Robinson V), Abbott v. Burke, 100 N.J. 269 (1985) (Abbott 1), Abbott v. Burke, 119
N.J. 287, 304 (1990) (Abbott 1), Abbott v. Burke, 136 N.J. 444 (1994) (Abbott I11), Abbott v. Burke,
149 N.J. 145 (1997) (Abbott 1V), Abbott v. Burke, 153 N.J. 480 (1998) (Abbott V), Abbott v. Burke,
163 N.J. 95 (2000) (Abbott V1), Abbott v. Burke, 164 N.J. 84 (2001) (Abbott VI1), Abbott v. Burke,
170 N.J. 537 (2002) (Abbott VI1I), Abbott v. Burke, 172 N.J. 294 (2002) (Abbott IXX), Abbott v.
Burke, 177 N.J. 578 (2003) (Abbott X), Abbott v. Burke, 177 N.J. 596 (2003) (Abbott X1), Abbott v.
Burke, 180 N.J. 444 (2004) (Abbott XII), Abbott v. Burke, 182 N.J. 153 (2004) (Abbott X111), Abbott
v. Burke, 185 N.J. 612 (2005) (Abbott X1V), Abbott v. Burke, 187 N.J. 191 (2006) (Abbott XV),
Abbott v. Burke, 196 N.J. 348 (2006) (Abbott XV1I), Abbott v. Burke, 193 N.J. 34 (2007) (Abbott
XVII), Abbott v. Burke, 196 N.J. 451 (2008) (Abbott XV1I1), Abbott v. Burke, 196 N.J. 544 (2008)
(Abbott X1X), Abbott v. Burke, 199 N.J. 140 (2009) (Abbott XX).




You are Viewing an Archived Copy from the New Jersey State Library

Legislature enacted the Public School Education Act of 1975 (the “1975 Act”), N.J.S.A.
18A:7A-1 to 52 (repealed), which was held to be facially constitutional. Robinson v.

Cahill, 69 N.J. 449, 467 (1976) (Robinson V). The 1975 Act was then challenged by

plaintiffs, school children attending public schools in poor urban districts, who asserted
the 1975 Act was unconstitutional as applied to them, thereby beginning the Abbott v.

Burke litigation saga. Abbott v. Burke, 100 N.J. 269, 280 (1985) (Abbott I).

In Abbott I, the Supreme Court held plaintiffs should first exhaust their
administrative remedies before adjudicating the matter in the courts. Nonetheless, the
Court concluded the constitutional issue, whether the funding scheme of the 1975 Act, as
applied, violated the plaintiffs’ rights to a thorough and efficient education, required
establishing a comprehensive factual record before the complex issues could be
addressed and, as such, ordered a remand for fact-finding and hearings. 100 N.J. at 301.
On remand, the then Administrative Law Judge (ALJ), Steven L. Lefelt (J. Lefelt),® after
holding exhaustive hearings over eight months, set forth his lengthy decision on August
24,1988 finding

that evidence of substantial disparities in educational input
(such as course offerings, teacher staffing, and per pupil
expeditures [sic]) were related to disparities in school
district wealth; that the plaintiffs' districts, and others, were
not providing the constitutionally mandated thorough and
efficient education; that the inequality of educational
opportunity statewide itself constituted a denial of a
thorough and efficient education; that the failure was
systemic; and that the statute and its funding were
unconstitutional.

Abbott v. Burke, 119 N.J. 287, 297 (1990) (Abbott 11).

® The matter was originally remanded to the Commissioner of the Department of Education
(“Commissioner™), but as the Commissioner was a defendant in Abbott I, the Court noted the initial
hearing and fact-finding should be before an ALJ. Abbott 11, supra, 119 N.J. at 297.
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The ALJ’s findings of disparity in educational input, such as course offerings and per
pupil expenditures, were related to disparities in school district wealth were rejected by
the Commissioner, who then concluded the 1975 Act was constitutional as applied to the
entire State, and the State Board of Education (“Board”) affirmed his determination. 1d.
at 297.

In Abbott I1, the Court reversed the Board’s determination and held the 1975 Act
unconstitutional as applied to twenty-eight poor urban districts classified within the
District Factor Group (DFG) as A and B districts. 119 N.J. at 394. The DFG designation
of districts was a method to group school districts by their socioeconomic status from A
through J, with A being the lowest socioeconomic status and J being the highest. 1d. at
338.  The districts are measured by seven factors: 1) per capita income level, 2)
occupation level, 3) education level, 4) percent of residents below the poverty level, 5)
density (the average number of persons per household), 6) urbanization (percent of
district considered urban), and 7) unemployment (percent of those in the work force who
received some unemployment compensation). lbid. The factors were weighted
according to their level of importance in indicating status, and were then combined in a
formula which produced a numerical result. 1bid.

The Court further held the 1975 Act must be amended to provide for funding of
poor urban districts at the same level as affluent districts and such funding cannot depend
on the districts’ ability to tax; the level of funding must be guaranteed and mandated by
the State; and the level of funding must adequately provide for the special needs of the

poor urban districts. 1d. at 295. The judicial remedy devised to redress the constitutional

deficiency was limited only to the poor urban districts. The Court, while acknowledging
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disparity may exist in other districts, recognized it could only direct “constitutional
compliance” by the State not “optimum educational policy.” 1d. at 296. Specifically, it
noted its function was “limited strictly to constitutional review” and as such “[t]he
definition of the constitutional provisions by this Court, therefore must allow the fullest
scope to the exercise of the Legislature’s legitimate power.” 1d. at 304.

The Abbott 11 Court found a thorough and efficient education required, at the
minimum, an educational opportunity to “equip the student to become ‘a citizenand . . . a

competitor in the labor market’,” id. at 306 (quoting Robinson I, supra, 62 N.J. at 515),

but more specifically it meant “the ability to participate fully in society, in the life of
one’s community, the ability to appreciate music, art, and literature, and the ability to
share all of that with friends.” Id. at 363-64.

The Court, substantially adopting the ALJ’s factual-findings regarding the quality
of education delivered in poor urban and special needs districts (SNDs), and the lack of
adequate facilities, id. at 359-63, determined “in order to achieve the constitutional
standard for the students from these poorer urban districts — the ability to function in that
society entered by their relatively advantaged peers — the totality of the districts’
educational offering must contain elements over and above those found in the affluent
suburban district,” notably in the DFG | and J districts. Id. at 374.

In response to the findings of disparity, the Court fashioned a two-part remedial
approach to the deprivation of a constitutional education by ordering: (i) appropriate
legislation must be passed to equalize the level of per-pupil funding of the poorer urban
districts with the level of funding of affluent school districts in DFGs | and J, id. at 384,

and (ii) “[t]he level of funding must also be adequate to provide for the special
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educational needs of these poorer urban districts in order to redress their extreme
disadvantage.” 1d. at 295. Implementation of the remedial actions was left to the
Legislature as the Court’s role was simply to determine whether the legislation passed
constitutional muster. 1d. at 304. Furthermore, the Court noted the new legislation could
equalize per-pupil spending for all districts at a level that provided a thorough and
efficient education, which was not necessarily the average level of the affluent districts.
Id. at 387.

In 1994, the Court addressed the constitutionality of the Quality of Education Act
of 1990 (QEA), N.J.S.A. 18A:7D-1 to -37 (repealed), enacted by the Legislature in

response to the Court’s instructions in Abbott I1l. Abbott v. Burke, 136 N.J. 444 (1994)

(Abbott 111). The QEA was declared unconstitutional as applied to the special needs
districts because it failed “to assure parity of regular education expenditures between the
special needs districts and the more affluent districts,” id. at 446-47, and it failed to
address the needs of the SNDs by way of supplemental programs. Id. at 452-54. While
the QEA could theoretically permit parity funding, it failed to guarantee adequate funding
to accomplish the same. Id. at 451. The Court also found infirmity in the
Commissioner’s failure to study and identify which supplemental programs were
necessary for disadvantaged children as required in Abbott Il. 1d. at 453.

In response to Abbott 111, the Legislature passed the Comprehensive Educational
Improvement and Financing Act of 1996 (CEIFA), N.J.S.A. 18A:7F-1 to -34 (repealed).
The Act embodied substantive standards to define the content of a constitutionally

sufficient education referred to as the Core Curriculum Content Standards (CCCS)®,

® The CCCS provided achievement objectives for all students in seven subject areas: (1) visual and
performing arts, (2) comprehensive health and physical education, (3) language-arts literacy, (4)
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Abbott v. Burke, 149 N.J. 145, 161 (1997) (Abbott 1V), as well as the funding provisions

prescribing the costs necessary to implement these standards. Id. at 163.

The Court concluded the CCCS in CEIFA were “facially adequate as a reasonable
legislative definition of a constitutional thorough and efficient education,” id. at 168, but
held CEIFA’s funding provision, which was derived from a hypothetical model school
district, was unconstitutional as applied to the special needs districts. Id. at 177.
Specifically, the Court determined CEIFA did not link the content standards to the actual
level of funding required to implement these standards. Id. at 169. Moreover, the model
district did not account for the characteristics of the special needs districts nor did the
funding provision prescribe the amount necessary for the special needs districts to
conform to the model district. 1d. at 172. Additionally, the base per-pupil amounts for
supplemental programs were not based on actual studies of the educational needs of the
students or the costs necessary to implement these programs in the special needs districts.
Id. at 185. Finally, CEIFA failed to address the need for adequate facilities in these
districts. 1d. at 186. Concluding CEIFA could not provide students in poor urban
districts with a thorough and efficient education, and left with no viable alternative, the
Court was forced to devise a remedy to redress the continued deprivation of this
constitutional right. 1d. at 188.

The Court noted the limits of its ability to fully address the educational needs of

the school children and advised “[t]he judicial remedy is necessarily incomplete; at best it

mathematics, (5) science, (6) social studies, and (7) world languages. Abbott IV, supra, 149 N.J. at
161. In addition, the seven subject areas are permeated with ““cross-content workplace readiness
standards,” which are designed to incorporate career-planning skills, technology skills, critical-
thinking skills, decision-making and problem-solving skills, self-management, and safety principles.”
1d. at 161-2. At the time, the standards also envisioned incorporating performance indicators from
statewide assessment exams based on the standards for grades three, four, eight and eleven. Id. at 162.
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serves only as a practical and incremental measure that can ameliorate but not solve such
an enormous problem . . . . [and] [i]t cannot substitute for the comprehensive remedy that
can be effectuated only through legislative and executive efforts.” 1d. at 189. As such,
the “interim” remedial relief devised by the Court mandated increased funding to assure
“parity in per-pupil expenditures between each SND and the budgeted (as opposed to
predicted) average expenditures of the DFG | & J districts.” Id. at 189. The parity
remedy was envisioned by the Court to become “obsolete,” particularly if it could be
demonstrated that “a substantive thorough and efficient education can be achieved in the
SNDs by expenditures that are lower than parity with the most successful districts, that
would effectively moot parity as a remedy.” 1d. at 196. The remedy further included
“implementation of administrative measures that will assure that all regular education
expenditures are correctly and efficiently used and applied to maximize educational
benefits.” lbid. Finally, the Court insisted the State should determine and implement the
necessary supplemental programs for special needs students as had been ordered by the
Court since Abbott Il. Id. at 190.

Concluding the task of making critical educational findings and determinations
concerning the special needs of children should not be left to the Court, the matter was
then remanded to the Superior Court to direct the Commissioner and to conduct studies as
a basis for specific findings identifying the needs of students in special needs districts, the
programs necessary to address those needs, and the expenditures necessary to implement
such programs. Id. at 199-200. The Superior Court could appoint a Special Master to
assist in the court’s review of the parties’ recommendations. Id. at 200. The Honorable

Michael Patrick King, P.J.A.D., was temporarily assigned to the Chancery Division to
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conduct the remand proceedings. He appointed Dr. Allan Odden, a professor at the

University of Wisconsin-Madison, as Special Master. Abbott v. Burke, 153 N.J. 480, 493

(1998) (Abbott V).

In 1998, the Abbott V Court set forth “the remedial measures that must be
implemented in order to ensure that public school children from the poorest urban
communities receive the educational entitlements that the Constitution guarantees them.”
153 N.J. at 489. The Court directed the Commissioner to implement broad-based
educational reform, including a high-quality pre-school program, in the special needs
districts, now referred to as the Abbott districts. Id. at 527.

Two years later, in 2000, plaintiffs returned to the Court on a motion in aid of
litigants’ rights asserting the State failed to implement a high-quality pre-school program

for all Abbott children. Abbott v. Burke, 163 N.J. 95, 104 (2000) (Abbott VI). The

Court granted the motion in part, concluding the implemented pre-school program did not
meet the necessary standards imposed by Abbott V. Id. at 101.

The same year, Jack Collins, Speaker of the General Assembly, brought a motion
before the Court for intervention in and for clarification of the Court’s previous Abbott V

decision asking whether the Legislature could require contribution of a fair share of local

aid from a district. Abbott v. Burke, 164 N.J. 84, 86 (2000) (Abbott VII). The Court
unequivocally confirmed “the State is required to fund all the costs of necessary facilities
remediation and construction in Abbott districts.” 1d. at 88. Furthermore, it noted
districts may apply to be designated as Abbott districts and, alternatively, if a district no
longer possesses the requisite characteristics of an Abbott district, then the State may take

appropriate actions with respect to that district. 1d. at 89-90.
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In 2002, plaintiffs brought their second motion in aid of litigants’ rights since
Abbott V, alleging the Commissioner failed to comply with the Court’s instructions in

Abbott V and Abbott VI, and requested relief regarding pre-school programs in the

Abbott districts, including appointing a Judge of the Superior Court to adjudicate any

anticipated disputes. Abbott v. Burke, 170 N.J. 537, 540 (2002) (Abbott VIII). To

ensure the pre-school program in the Abbott districts and the budget proposals were
reviewed, and final dispositions issued in time for the upcoming school year, the Court
set forth a schedule for decision-making by the Appellate Division and by the Executive
Branch. 1d. at 540-41. Furthermore, having previously found the administrative process
adequate for addressing Abbott matters, the Court declined to appoint a Standing Master.
Id. at 541. Finally, the Court emphasized they were

acutely aware of the constitutional imperative that
undergirds the Abbott decisions, and of the vulnerability of
our children in the face of Legislative and Executive
Branch inaction. But we do not run school systems. Under
our form of government, that task is left to those with the
training and authority to do what needs to be done. Only
when no other remedy remains should the courts consider
the exercise of day-to-day control over the Abbott reform
effort.

Id. at 562.

In the same year, the Court considered a motion filed by the Attorney General on
behalf of the Department of Education (DOE), with the consent of Education Law Center
(ELC), for a one-year relaxation of remedies for K-12 programs for the upcoming school

year due to the State’s budget crisis. Abbott v. Burke, 172 N.J. 294 (2002) (Abbott 1X).

Thereafter, in 2003, the Court ordered mediation between the parties before the

Honorable Philip S. Carchman, J.A.D., in response to the State’s motion and the
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plaintiffs’ cross-motion to modify the decision in Abbott V. Abbott v. Burke, 177 N.J.

578 (2003) (Abbott X). Following mediation, the Court entered an order approving the
parties’ mediation agreement pursuant to which the State would continue to implement
whole-school reform in Abbott elementary schools with certain limited exceptions. Id. at
584. It was further ordered the remaining issue, whether to extend the one-year cessation
of funding previously granted in Abbott IX for an additional year, would be addressed
and oral argument conducted. 1d. at 589.

Following oral argument, the Court granted the relief requested by the State by
giving authority to the DOE to treat the upcoming 2003-2004 fiscal year as a
maintenance year for purposes of calculating the additional aid for the Abbott districts
and by providing the K-12 programs for that year are to continue, subject to the

conditions set forth by the Court. Abbott v. Burke, 177 N.J. 596, 598 (Abbott XI).

In 2004, the Court granted the DOE’s application for a limited relaxation of the
deadline for the pre-school teacher certification requirement mandated by Abbott VI,

supra, 163 N.J. 95. Abbott v. Burke, 180 N.J. 444 (2004) (Abbott XI1).

On November 1, 2004, upon the DOE’s application to modify certain provisions

of the Abbott X order, supra, 177 N.J. 578, the Supreme Court entered an order directing

the parties to mediate the issue and appointed the Honorable Richard J. Williams, J.A.D.,

as Special Master to preside over the mediation. Abbott v. Burke, 182 N.J. 153 (2004)

(Abbott XI11).
On December 19, 2005, the Supreme Court granted, in part, the plaintiffs’” motion

for relief in aid of litigants’ rights alleging violations of the mandate in Abbott V, supra,
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153 N.J. 480, and Abbott VII, supra, 164 N.J. 84, concerning funding for school

construction in Abbott districts. Abbott v. Burke, 185 N.J. 612 (2005) (Abbott X1V).

In 2006, the Attorney General, on behalf of the DOE, filed an application with the
Court requesting authorization to require the Abbott Districts to submit budget requests
consonant with the funding provided for in the upcoming 2007 budget and for funding to
the Abbott districts to remain “flat” at 2006 level due to the fiscal crisis facing the State

of New Jersey. Abbott v. Burke, 187 N.J. 191, 194 (2006) (Abbott XV). The Court

granted the request for a funding freeze in Abbott Districts for the 2007 fiscal year. Id. at
195. Subsequently, on May 22, 2006, sixteen intervenor districts sought clarification of

Abbott XV. Abbott v. Burke, 196 N.J. 348 (2006) (Abbott XVI1). In response, the

Supreme Court set budget timelines and required funding for new and renovated facilities
for the 2007 fiscal year. 1bid.
In 2007, the Supreme Court considered plaintiffs’ motion in aid of litigants’ rights

which sought an order directing defendants to comply with the Court’s mandates in

Abbott V, supra, 153 N.J. 480, Abbott VII, supra, 164 N.J. 84, and Abbott XIV, supra,

185 N.J. 612, for the then upcoming 2008 fiscal budget. The Court denied the same on
the grounds the relief sought was premature as the State’s budget had not yet been

enacted and defendants had not yet failed to comply. Abbott v. Burke, 193 N.J. 34, 35

(2007) (Abbott XVI1).

Following the matter chronologically, in January 2008, the Legislature passed,
and the Governor signed into law, a new school funding formula entitled the School
Funding Reform Act of 2008 (SFRA), L. 2007, c. 260. Plaintiffs then again moved for

an order in aid of litigants’ rights seeking compliance with the Court’s previous decisions
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in Abbott V, supra, 153 N.J. 480, Abbott VII, supra, 164 N.J. 84, and Abbott XIV, supra,

185 N.J. 612, mandating necessary funding for construction and repair of educational

facilities in the Abbott districts. Abbott v. Burke, 196 N.J. 451, 451-52 (2008) (Abbott

XVIII). In February 2008, the Court denied plaintiffs’ motion as premature given the
State’s representation legislation was pending to finance school construction in the
Abbott districts. Id. at 452.

In January 2008, the State filed a motion seeking to declare SFRA constitutionally
sound and declaring the Court’s prior remedial orders concerning the Abbott districts

unnecessary. Abbott v. Burke, 196 N.J. 544, 549 (2008) (Abbott XIX). Plaintiffs,

through the ELC, opposed the motion, filed a cross-motion which sought to preserve the
“status quo” and to declare the remedial orders continued to apply. lbid. The Court, after
having heard oral argument, concluded it was unable to resolve the issue of SFRA’s
constitutionality solely based upon opposing affidavits. 1d. at 565. Accordingly, by way
of a decision and order, both dated November 18, 2008, the Court remanded the matter to
this court sitting as Special Master to conduct a plenary hearing to develop an evidential
record which would address whether SFRA represented an equitable and constitutional
funding approach “that can ensure Abbott districts have sufficient resources to enable
them to provide a thorough and efficient education as defined by the [Core Curriculum
Content Standards].” Id. at 568—69.

On remand, this court, after weeks of examination and cross-examination of
expert testimony and numerous witnesses concluded SFRA passed constitutional muster.
This court further recommended supplemental funding should continue to the Abbott

districts during the three-year “look-back” period as SFRA’s immediate and practical
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effects could not be known at the time. Abbott v. Burke, 199 N.J. 140, 172-73 (2009)

(Abbott XX). Following submission of the Special Master’s Report, see App. to Abbott
XX at 175-250, the Supreme Court accepted the Special Master’s findings, while
rejecting the recommendation for supplemental funding during the “look-back” period,
id. at 170, and issued its decision which found SFRA constitutional “premised on the
expectation that the State will continue to provide school funding aid during this and the
next two years at the levels required by SFRA’s formula each year.” Id. at 146.

Specifically, the Court found the SFRA formula wuold remain constitutional
provided the required funding was forthcoming. Id. at 169. Furthermore, it noted while
there is “no absolute guarantee that SFRA will achieve the results desired by all . . . .
[t]he political branches of the government are entitled to take reasonable steps, even if the
outcome cannot be assured, to address the pressing social, economic, and educational
challenges confronting our State.” Id. at 175. The State of New Jersey “should not be
locked into a constitutional straightjacket.” 1bid.

I11.  Remand

Shortly after its finding of constitutionality, SFRA was back on the Court’s
calendar following passage of the FY 2011 Appropriations Act, which reduced SFRA
funding. In response to the underfunding, the ELC, on behalf of plaintiffs, moved for an

order in aid of litigants’ rights challenging the defendants’ execution of its duties under

SFRA as defined in Abbott XX, supra, 199 N.J. 140. Remand Order | at 2. The Court,

noting “SFRA’s funding formula was constitutional, on its face, having been predicated
on the express assumption that SFRA would be fully funded and adjusted as its terms

prescribed,” id. at 4 (citing Abbott XX, supra, 196 N.J. at 170), found the record before it
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was insufficient to determine “whether school funding through SFRA, at the current
underfunded levels, can provide a constitutional and thorough education for New Jersey
school children.” Id. at 4-5.

By way of Remand Order I, dated January 13, 2011, the Supreme Court remanded
the matter to this court to sit as its Special Master (the fifth in the long history of this
litigation), and to create the appropriate record. 1d. at 1 1. Remand Order | limited the
Special Master’s findings to considering “whether school funding through SFRA, at
current levels, can provide for the constitutionally mandated thorough and efficient
education” for the State’s school children, and the basis for the record was to be the level
of funding provided in the current school year. Id. at 11 2-3. The Court further ordered
the defendants must bear the burden of showing SFRA’s current levels of funding can
provide for a constitutionally mandated education as defined by the CCCS “in districts
with high, medium, and low concentrations of disadvantaged students.” 9 1d. at 1 4. The
Court also held that the State could not make the showing solely by demonstrating the
relative comparison of funding among the districts. 1d. at 1 5. Finally, unlike the
previous remand which specified no deadlines, the order directed the Special Master to
issue his report no later than March 31, 2011. Id. at { 6.

Following the remand, this court held case management conferences on January
18 and January 21, 2011, during which the parties were advised the language of the order
appeared to preclude consideration of the State’s fiscal situation during the remand
proceedings. Subsequently, on January 25, 2011, the Office of the Attorney General of

New Jersey, on behalf of the State, filed a motion with the Supreme Court seeking

19 bisadvantaged or “at-risk” students will be referenced herein as those eligible for free or reduced-
price lunch. Abbott XX, supra, 199 N.J. at 152; see also D-125 at 12.
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clarification of the Court’s January 13, 2011 order, to permit the Special Master to
consider the State’s fiscal situation and to expand the dates established in the Court’s
order to allow for additional discovery. See generally, Dfs.” Br. to Clarify, Jan. 25, 2011.
In support of its motion to clarify, the State argued

[i]n enacting the Fiscal Year 2011 Appropriations Act, the

Legislature confronted the perfect storm of declining

revenues in each of the State’s major taxes and a persistent

and substantial structural deficit. To forestall consideration

of that reality by the Special Master in the fulfillment of its

charge is to divorce constitutional analysis under Article

VI, § 4, 1 1 from both the pertinent facts, as well as other,

co-equal constitutional provisions.
Dfs.” Br. to Clarify 6.
The State further asserted the fiscal crisis was relevant to the Special Master’s
consideration as the State’s financial situation was “casually related to the current level of
educational funding.” Id. at 7. If the order was left unclarified, then the Special Master’s
considerations would be reduced to dollar figures in a formula without due weight to
context. Ibid. Finally, the State submitted there are dual constitutional considerations
relevant to this matter. Id. at 8. The Constitution directs the Legislature to provide for a
thorough and efficient education, N.J. Const., art. 1, § IV, 1 1, and it also provides the
Legislature with the sole and exclusive authority to appropriate funds (i.e., “balance the
budget”), N.J. Const., art. VIII, § 11, T 2. 1bid.

In response to the State’s motion to clarify, the ELC, on behalf of the plaintiffs,

asserted the State’s argument was essentially the same as that presented before the
Supreme Court in opposition to the plaintiffs’ motion in aid of litigants’ right. PIfs.” Br.

in Opp. to Clarify 1-2. Specifically, plaintiffs argued the issue requiring development of

a factual record does not require the Special Master to consider the impact of the State’s
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fiscal situation as the same was already reviewed by the Court in considering the
plaintiffs’ motion in aid of litigant’s rights. Id. at 2. The plaintiffs similarly opposed the
State’s request to extend the dates established in the remand order arguing the State
provided no information concerning the presentation of its case before the Special Master
which would necessitate extra time. Id. at 3.

On February 1, 2011, the Supreme Court executed an order denying the State’s
motion for clarification and extension of time on the remand proceedings. Remand Order
3, Feb. 1, 2011 (Remand Order Il). By way of the same order, the Court “retained for its
future consideration the question of what effect, if any, the State’s fiscal condition may
have on plaintiffs’ entitlement to relief.” 1d. at 2-3. The Court noted “the Special Master
is authorized to entertain any and all evidence as he sees fit in the proper completion of
his assigned task.” 1d. at 3.

V. The Burden on the State

Remand Order | directed the State must bear the burden of demonstrating the
current level of school funding through SFRA can provide for an efficient and thorough
education as measured by the CCCS in districts with “high, medium, and low”
concentrations of disadvantaged students. Remand Order | § 4. It did not, however,
specify the standard of proof by which the State must carry its burden, thereby implying
the applicable standard is to be determined by this court, at least in the first instance.

In the previous remand, this court, similarly faced with a lack of an express
standard from the Supreme Court, looked to prior Abbott decisions as a starting point for

its analysis. Abbott XX, supra, 199 N.J. at 237 (citing Abbott XIX, supra, 196 N.J. at

551). Finding the Abbott X1X decision specifically noted the “convincing” standard
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employed in Abbott IV, the court found reference to that standard, by a Court well versed

in evidentiary standards, was significant. 1d. at 237-38 (citing Abbott X1X, supra, 196

N.J. at 562).

The issue concerning the proper standard of proof arises again. The New Jersey
Rules of Evidence set forth three potential standards for the burden of persuasion: (1) by
a preponderance of the evidence, (2) by clear and convincing evidence, (3) or beyond a
reasonable doubt. See N.J.R.E. 101(b)(1). The first two standards are applied in civil

cases, and “beyond a reasonable doubt” is usually reserved for criminal cases. See

Liberty Mut. Ins. Co. v. Land, 186 N.J. 163, 169-70 (2006).

Generally, in civil actions, the preponderance standard applies. Ibid. This
standard requires a litigant to establish a desired inference is more probable than not.
Ibid. The preponderance standard is considered adequate when the claim being advanced
is "not one, which is either unusually subject to deception or disfavored by the law."

State v. Sheppard, 197 N.J. Super. 411, 440-41 (Law Div.1984). “Application of the

preponderance standard reflects a societal judgment that both parties should ‘share the

risk of error in roughly equal fashion.”” Liberty Mut. Ins. Co., supra, 186 N.J. at 169

(quoting Addington v. Texas, 441 U.S. 418, 423 (1979)). To apply any other standard,

“expresses a preference for one side's interests.” 1bid. (quoting Herman & Macl ean v.

Huddleston, 459 U.S. 375, 390 (1983)).
The clear and convincing standard, also applied in civil cases, requires a showing

greater than preponderance but less than beyond a reasonable doubt. Liberty Mut. Ins.

Co., supra, 186 N.J. at 169. For this standard, the trier of fact should have “a firm belief

or conviction as to the truth of the allegations sought to be established.” 1bid. (quoting In
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re Purrazzella, 134 N.J. 228, 240 (1993)). The clear and convincing standard is required

“when the threatened loss resulting from civil proceedings is comparable to the
consequences of a criminal proceeding in the sense that it takes away liberty or
permanently deprives individuals of interests that are clearly fundamental or significant

to personal welfare.” In re Polk License Revocation, 90 N.J. at 560, 563 (1982). In

addition, the clear and convincing standard is compelled where “proof by a lower
standard will not generate confidence in the ultimate factual determination,” id. at 568, or
where “the evidentiary matters are intrinsically complex or prone to abuse.” Liberty Mut.

Ins. Co., supra, 186 N.J. at 170.

The State asserts, in the absence of any express directive, a preponderance of the
evidence standard is generally applicable to civil proceedings. Dfs.” Burden Br. 1, Jan.
28, 2011. While acknowledging the “convincing” standard used by this court in the
previous remand, the State posits the present remand order contains nothing to allow a
departure from the preponderance standard. Id. at 2. Absent any directive from the
Supreme Court that a standard higher than preponderance should be employed, the well-
established burden of proof for these types of cases should apply. Id. at 3—4.

Conversely, the plaintiffs argue the standard of proof should be clear and
convincing, or in the alternative, the standard should be higher than preponderance of the
evidence. PIfs.” Burden Br. 2, Jan. 28, 2011. Plaintiffs submit the clear and convincing
standard is compelled in civil litigation involving the deprivation of an interest that is
either “clearly fundamental or significant to personal welfare.” 1d. at 3 (citing In re Polk

License Revocation, 90 N.J. 550, 563 (1982)). The plaintiffs understandably assert the

right to a thorough and efficient education is a fundamental right under the New Jersey
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Constitution, and, as such, the proceeding goes beyond a standard civil litigation
involving, for example, a pecuniary loss. PIfs.” Burden Br. at 4. Alternatively, plaintiffs
argue a standard higher than preponderance should be utilized, even if the clear and
convincing standard is deemed inapplicable, based on the standard employed previously
by the Supreme Court in the Abbott proceedings. 1d. at 6. Specifically, the plaintiffs
assert pursuant to the law of the case doctrine, this court should follow the standard

previously employed in Abbott I, supra, 119 N.J. 287, 377 (stating Court “would not

strip all notions of equal and adequate funding from constitutional obligation unless we

were convinced that the State was clearly right”), Abbott IV, supra, 149 N.J. at 196

(finding replacement of parity remedy required State to “convincingly demonstrate”

adequate funding), and Abbott XX, supra, 196 N.J. at 562 (referencing standard

employed by Abbott IV Court). PIfs.” Burden Br. at 7 & 9. Finally, plaintiffs submit the
burden on the State to demonstrate SFRA’s constitutionality was higher than a
preponderance, and as such, the burden to prove SFRA’s constitutionality when
underfunded should be no less. Id. at 8. Accordingly, plaintiffs contend, the burden on
the State should be the “convincing” standard previously utilized by this court. 1d. at 8-
0.

Canvassing all prior Abbott decisions does not reflect utilization by the Court of a

preponderance standard. See Abbott 11, supra, 119 N.J. at 377 (“[W]hile we are unable to

conclude from this record that the State is clearly wrong, we would not strip all notions of
equal and adequate funding from the constitutional obligation unless we were convinced
that the State was clearly right.” (emphasis added)); id. at 386-87 (“The record convinces

us of a failure of a thorough and efficient education only in the poorer urban districts.”
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(emphasis added)); Abbott 1V, supra, 149 N.J. at 196 (concluding parity remedy may be

“obsolete” if State “convincingly demonstrated” it could provide thorough and efficient

education at less than parity); Abbott V, supra, 153 N.J. at 507 (noting Court “convinced”

pre-school would significantly benefit school children in Abbott districts); Abbott VI,
supra, 163 N.J. at 101 (finding Court “convinced” DOE failed to implement pre-school

program in accordance with Abbott V mandate); Abbott XIX, supra, 196 N.J. at 562

(reiterating alternate funding remedy could be implemented if State showed
“convincingly” constitutional education can be met with funding lower than parity);

Abbott XX, supra, 199 N.J. 147 (“[R]ecord before us convincingly demonstrates that

SFRA is designed to provide school districts in this State, including the Abbott school
districts, with adequate resources to provide the necessary educational programs
consistent with state standards.” (emphasis added)); id. at 163-64 (“We have been
explicit in our insistence that if the State could convincingly demonstrate that a
substantive thorough and efficient education can be achieved, Court-imposed remedies
would no longer be necessary.” (emphasis added)). Using the foregoing as a guide, the
prior standard utilized and the compelling interests to be addressed, this court will adopt
the “convincing” standard for these proceedings.™*

V. Motion in Limine

On February 7, 2011, plaintiffs’ counsel submitted a motion in limine seeking to
bar the State’s introduction of testimonial evidence in the remand proceedings of the
State Treasurer, Andrew P. Sidamon-Eristoff, of the Budget Manager, Mary Byrne, and

of the Assistant Commissioner of the Division of Student Services, Barabara Gantwerk,

11 As will be detailed hereinafter, the result would have been no different had the burden been by a
preponderance.
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on the grounds such evidence was beyond the scope of the remand orders. PIfs.” N.O.M.
in Limine, Feb. 7, 2011. Specifically, counsel asserted evidence of the State’s fiscal
condition and evidence concerning allocation of federal funding to the school districts is
outside the scope of the remand for several reasons. PIfs.” Br. in Supp., Feb. 7, 2011.
First, plaintiffs’ counsel argued the Court, by denying the State’s motion to
expand Remand Order 1, “expressly limited” the Special Master’s evidentiary
considerations to “his assigned task” and, as a result, Remand Order 1l could not be
interpreted as authorizing consideration of the State’s economic conditions. 1d. at 6.
Counsel asserted the “assigned task™ was to determine whether current funding levels
under SFRA can provide New Jersey school children with an education meeting the
CCCS. 1bid. Second, counsel submitted the Court retained the issue of economic effects
for itself instead of remanding this question for development of a factual record. 1d. at 7.
Third, plaintiffs’ counsel urged evidence of federal funding allocations was inapposite to
the remand orders, which were limited to considering the sufficiency of funding solely
through the SFRA formula and not additional “outside” funding. Id. at 8-9. Finally,
counsel argued the “testimony” of the three witnesses was already before the Supreme
Court for consideration on the retained issue of fiscal conditions, and as such, further
testimony would be duplicative and beyond the scope of the remand issue. 1d. at 7 & 9.
The State’s counsel, in turn, argued consideration of the State’s fiscal situation
and the allocation of federal funds for educational spending was critical to the Special
Master’s, and, ultimately, the Supreme Court’s determinations concerning the
constitutionality of SFRA funding. Dfs.” Br. in Opp. at 1-2, Feb. 9, 2011. Counsel

asserted the economic recession compelled the State to make adjustments to SFRA



You are Viewing an Archived Copy from the New Jersey State Library

funding by way of the Appropriations Act and the manner in which funds were allocated,
by way of these adjustments, was significant in determining whether the same was
constitutional. 1d. at 8. Counsel submitted the proposition the Special Master was, in
essence, being asked “to determine whether a statute (in this case the Appropriations Act)
providing State school aid is unconstitutional because it violates the thorough and
efficient clause of the New Jersey Constitution.” Ibid. Counsel further urged a finding of
unconstitutionality could be made only if the modified formula “create[ed] or support[ed]
gross disparities between poor urban districts and wealthy suburban districts” as gross
disparity was the only factual situation whereby the Supreme Court had previously

rendered its determination of unconstitutionality. Id. at 9 (citing Abbott IV, supra, 149

N.J. at 191; Abbott III, supra, 136 N.J. at 447; and Abbott II, supra, 119 N.J. at 334.

Exclusion of this information would leave the Supreme Court without a complete factual
record upon which to make its ultimate determination. 1d. at 10.

The State’s counsel objected to the plaintiffs’ reading of the Remand Order Il
order as precluding the Special Master from considering evidence of fiscal conditions,
arguing the additional language, authorizing the entertainment of “any and all”” evidence,
should be read as providing the Special Master with discretion concerning what evidence
to consider in creating a complete record for the Court. 1bid. Counsel further urged this
court to exercise its discretion in permitting the introduction of fiscal evidence for its full
consideration, and, thereby, avoid drawing conclusions on facts taken out of their
relevant context. Id. at 11. Moreover, the State asserted the exclusion of fiscal
conditions from testimony would prejudice the State by depriving it of a reasonable

opportunity to present an explanation underlying the school funding scheme for 2011,
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especially given the State’s inability to develop additional empirical evidence as a result
of the remand’s time frames. Id. at 11-12. Specifically, the State’s counsel argued the
current remand, requiring a determination of the constitutionality of an act as applied to
all districts and not just Abbott districts, was akin to the remand which took place in the
1980’s in Abbott Il, when the ALJ issued his report three years after his appointment as
Special Master. Id. at 12. In turn, inclusion of the evidence would not prejudice the
plaintiffs given the court’s inherent discretion to afford varying weight to the evidence
presented. 1d. at 15.

Finally, the State’s counsel urged the court to reject the plaintiffs’ contention the
remand order’s language precludes evidence of federal funding, which is a significant
aspect of school districts’ budgets. 1d. at 16. Furthermore, testimonial evidence from
Assistant Commissioner Gantwerk concerning the effects of federal funding would
concern the amounts of federal funds available to all school districts, unlike the
certification submitted to the Supreme Court regarding distribution of federal funds to
Abbott districts, and, as a result, such testimony would not be repetitive. Id. at 17-18.

Finding the Supreme Court reposed solely to itself the issue of economic realities
and whether these realities should impact upon the required levels of SFRA funding, and
further finding such issues were not before this court, the evidence was permitted solely
to avoid further delays as the Court was obviously concerned about the FY 12 budget in
establishing its remand time limit, and subsequent briefing schedule. Rather than have
motions for a further remand or augmentation of the record, this court decided to permit
the evidence subject to the Court’s limitations, only for purposes of completeness of

record and not for the Master’s consideration.
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VI. Definition of High, Medium and Low Concentrations of “At-Risk” Pupils

The remand directed this court to determine whether the current level of funding
can provide for a thorough and efficient education in districts with high, medium, and
low concentrations of disadvantaged or at-risk students. However, the Court had not
specified the definition of high, medium and low concentration. Plaintiffs and
defendants’ agreed to define the concentrations as follows: a high concentration district
has greater than forty percent of at-risk students, a medium concentration district has
twenty to forty percent, and a low concentration district has less than twenty percent.
PIfs.” Pre-Trial Br. 11-12, Feb. 10, 2011; Dfs.” Pre-Trial Br. 22, Feb. 10, 2011. This
court accepted counsels’ definition.

VII. New Jersey Education and Funding Data

Currently, New Jersey has 581 school districts, of which 31 are former Abbott
districts. Stip. § 97. Of the total districts, 114 have a greater than forty percent
concentration of at-risk pupils, 142 have twenty to forty percent concentrations, and 352
have less than twenty percent. See D-106.

The State has 1,366,271 students; 282,417 of them reside in the former Abbott
districts. Stip. § 98. In other words, 79.33% of the student population resides outside of
former Abbott districts in comparison to 20.67% residing within. lbid. On average, the
length of a school day in New Jersey across all grade levels is 6 hours and 30 minutes.
Stip. 1 164. Of this time, generally, less than 6 hours are dedicated to instruction. Ibid.

Teachers’ salaries and benefits are 55% of total comparative expenditures, and

administrative salaries and benefits are 8% of the total comparative expenditures. Ibid.
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In New Jersey, the student to administrator ratio, the number of students per
administrator, is 275:1. lbid.

The total amount of K-12 State aid allocated to all districts in FY 10 was
$7,930,342,303, and the total amount of K-12 State aid allocated in FY 11 was
$6,848,783,991.* Stip. 17 101-02. The resulting difference was $1,081,558,312, or a
13.6% reduction from FY 10 funding levels. D-109 at 12.

The composition of the State’s school districts is wildly disparate. Districts vary
in geographic size; age, size, and location of its school buildings; number of students
enrolled and percentage of at risk, Limited English Proficiency (LEP), and special needs
students; wealth as delineated by DFGs; security concerns and transportation needs;
involvement and nature of the families and extended families of the students, etc. This
significant diversity among districts has only added to the complexity of understanding

and attempting to create a fair funding formula.

VI1Il. The State Aid Reductions

The substantive intricacies of the SFRA formula were examined in full, first in the
Master’s report to the Court and thereafter in Abbott XX. 199 N.J. 140. The basic
principle underlying the formula, though, is there is an acceptable method for
determining the level of spending required to provide a student, accounting for his or her
educational needs, a thorough and efficient education as mandated by the State
Constitution. The FY 2011 Appropriations Act modified the established funding formula

for the current fiscal year and set forth a method of determining and allocating the

12 Both FY 10 and FY 11 State aid included Equalization Aid, Education Adequacy Aid, Special
Education Categorical Aid, Transportation Aid, Choice Aid, Security Aid, and Adjustment Aid, and
excluded Preschool Education Aid and Adult Education Aid. Stip. 11 99-100.
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reductions to State aid funding.*® Stip. § 51. The modifications to the funding of the
SFRA formula were effectuated by way of the Appropriations Act, were to apply only to
FY 11, and were not permanent amendments to the original SFRA statute. Wyns, 13 T
23:20-25:23.* Significantly, there was a difference of $1.601 billion between full SFRA
funding, pursuant to the parameters for K-12 State formula aid in N.J.S.A. 18A:7F-43 et
seg., and the modified K-12 State formula aid provided through the FY 11
Appropriations Act. Stip.  65. If the formula had been funded according to the original
SFRA parameters, the districts would receive $8.451 billion in State aid, however, the
modifications pursuant to the FY 11 Appropriations Act resulted in an allocation of
$6.849 billion in State aid, which was a 19% reduction from the fully funded original
SFRA formula. D-124 at 19. Of the total allocated State formula aid in FY 11, the
former Abbott districts received $3.933 billion or 57.4%. Stip. ] 118.

The reduction to State formula aid for FY 11 was the product of several steps.
First, the FY 11 Appropriations Act modified three factors in the SFRA formula: the
Consumer Price Index (CPI), the State aid growth limits, and the allocation of
Educational Adequacy Aid. Stip. 1 51. Specifically, the CPI was set to zero, the State
aid growth limits were set to zero for all districts, and each district’s allocation of
Educational Adequacy Aid funding was held at the 2009-2010 level. Stip. {f 53-56.
Under the original SFRA formula parameters, the CPI would be 1.6, the State aid growth

limits would cap the aid increases for districts spending under adequacy at 20% and for

3 For clarity, the modifications to the SFRA formula pursuant to the Appropriations Act will be
referred to as the “modified SFRA formula” and the initially enacted formula will be referred to as the
“original SFRA formula.”

% The trial transcript is cited by indicating the witness or colloquy, followed by the transcript volume
number and the page and line cites. Each reporting session has a volume number starting with the
morning on day one (1 T), then the afternoon on day one (2 T), the morning on day two (3 T), and so
on for the remainder of the hearing.
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districts spending over adequacy at 10%, Dehmer, 7 T 105:4-106:3; see also N.J.S.A.
18A:7F-47(d), and Educational Adequacy Aid was designed to bring the former Abbott
districts meeting certain criteria, which were spending below adequacy, up to adequacy
within three years of SFRA’s implementation through a combination of increased local

levy and additional State aid. Abbott XX, supra, 199 N.J. at 229; Dfs.” Post-Trial Br. |

21, Mar. 14, 2011 (citing N.J.S.A. 18A:7F-58(b)). As a result, the modified version
reduced the total State aid by way of the modified formula by $520,276,732. Wyns, 13 T
63:18-64:12; D-120 at 11. In other words, it reduced the sum of Equalization Aid,
Educational Adequacy Aid, Security Aid, Adjustment Aid, School Choice Aid, Special
Education Categorical Aid and Transportation Aid, which would have otherwise been
provided pursuant to the original formula. Stip. 1 57. The modified SFRA formula was
then “run” for each district, or calculated with the above modifications, and a dollar
allocation figure was determined for each of the districts. Wyns, 13 T 37:8-11.

Second, for each district, a reduction amount was calculated equal to the lesser of
either (a) the amount equal to 4.994% of the district’s adopted 2009-2010 general fund
budget, or (b) the sum of the district’s initial 2010-2011 allocation of State aid pursuant
to the modified formula. Stip. § 57. Third, the reduction amount calculated from (a) or
(b) in step two, whichever was less, was then subtracted from the figure derived from the
modified SFRA formula in step one. lbid. The resulting dollar figure is the actual dollar
allocation to the district for the 2010-2011 school year. Wyns, 13 T 37:12-18.

By limiting the reductions of State aid to no greater than 4.994% of each district’s
2009-2010 general fund budget, which included both State and local resources but

excluded federal aid, the State attempted to treat districts equitably and not disadvantage
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those most reliant on State aid. See Summations, 15 T 37:2-5; PIfs.” Post-Trial Br. |1
50-51, Mar. 14, 2011. In other words, in an effort to impose the reductions equitably,
districts which relied more heavily on State aid and districts which supported their school
budgets primarily through local resources experienced aid reductions of less than 5%
from their 2009-2010 general fund budget. Stip. {1 57. By allocating reductions in this
manner, the districts with the highest concentrations of at-risk students had the smallest
percent reductions of State aid in comparison to other districts which received
significantly less State aid and thus had substantially higher percent reductions in State
aid. Dfs.” Post-Trial Br. { 396; see also D-94.

The total reduction of 4.994% from all of the districts’ 2009-2010 general fund
budgets was equal to $1.081 billion. Wyns, 13 T 45:5-10; Dehmer, 8 T 39:10-18. The
reduction of $1.081 billion is also the difference between the K-12 State aid received in
FY 10 and FY 11, a 13.6% reduction. D-109 at 11. The sum of the reductions resulting
from the modification to the SFRA formula, $520 million, and the sum of the reductions
of 4.994% from each district’s general fund, $1.081 billion, resulted in the $1.601 billion
underfunding of the original SFRA formula in FY 11. Wyns, 13 T 64:16-21.

The fourth step required determining the methodology for allocating the reduction
amount, from the lesser of (a) or (b) from step two above, among the various statutory
categories of SFRA aid. Wyns, 13 T 38:7-16. Specifically, “[t]Jo determine the level of
appropriation for each line item of formula aid in the FY 2011 Appropriations Act, the
Commissioner was authorized to establish a hierarchy of the formula aid categories” in
the SFRA formula among which the reduction amount from step two would then be

allocated. Stip. 1 60. The funds allocated to districts through the formula aid line items
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included in the hierarchy were unrestricted general fund revenue, and reductions in these
formula aid categories did not affect the manner in which the districts could then budget
or expend the allocated funds. Stip. {1 63-64.

The established hierarchy reduced each district’s State aid in the following order:
(1) Adjustment Aid, (2) Transportation Aid, (3) Security Aid, (4) Equalization Aid, and
(5) Special Education Categorical Aid. Stip. § 61. This “pecking order” required
reducing the first category to zero before carrying over any reduction amount left to the
subsequent category, and so on, until the reduction amount was fully exhausted. If the
reduction amount was exhausted by applying it to the first category only, then the
remaining aid categories were left intact. As a result, each line item for formula aid in
the State budget was reduced by the sum of the aid reductions in each category of all
districts. Stip.f 62. Accordingly, the total reductions in each category from the original
fully funded SFRA formula for FY 11 were as follows: Adjustment Aid was reduced
38.63%, Transportation Aid was reduced 76.78%, Security Aid was reduced 61.89%,
Equalization Aid was reduced 11.05%, and, additionally, Educational Adequacy Aid was
reduced by 70.09% and Choice Aid was reduced 0.39%." P-129. Essentially, the
hierarchical method was implemented to ensure the cuts were spread equitably among all
the districts. Wyns, 13 T 42:21-25. If the State had instead chosen to implement overall
cuts for only one aid category, such as Equalization Aid, the less affluent districts relying
more heavily on that type of aid would have been disproportionately affected as
compared to wealthier districts, which may not even receive Equalization Aid under the

formula. lbid. While the method employed by the State ensured the poorer districts had

151t should be noted, the stipulations provided the effect on each category of State aid in comparison
to FY 10 funding levels, and not to the original SFRA parameters for FY 11. See Stip. 1 123.
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lesser State aid reductions, the wealthier districts, whose allocation of State formula aid
was less than 4.994% of their 2009-2010 general fund budgets, lost all of their State aid
for FY 11. Id. at 42:1-12; D-124 at 17-19. Consequently, 59 districts, 43 of which were
DFG 1 or J districts, received no formula aid for FY 2011. Stip. 1 58-59; D-124 at 17—
19.

IX. Availability of Federal Funding

The Master was directed to consider whether the current level of funding,
“distributed through the SFRA formula,” is adequate to provide a thorough and efficient
education to New Jersey students. Remand Order | at § 4. The Court in Abbott XX
found available federal funds should not be “used as a crutch against some structural
failing in the funding scheme itself.” 199 N.J. at 174. Access to federal funding was
considered by the Court in lieu of providing supplemental aid to districts while
contemplating fully funded formula aid during the three year look-back period, and was
not envisioned as a funding substitute for State aid.'® lbid. Presently, though, the State
urged the very position explicitly rejected by the Court: federal funding must be
considered as a supplement to the State’s inability to fully fund the SFRA formula.
While consideration of federal funding cannot advance the State’s burden in this limited
remand, for purposes of completeness of record, the various federal funding schemes are

briefly summarized. The federal funding streams available can be separated into what

% The State, apparently, had used federal funds to subsidize State aid in FY 10. In FY 10, the State
subsidized its State school aid with $1.057 billion of one-time non-recurring State Fiscal Stabilization
Funding (SFSF). Stip. 1 24. The federal funds, in the amount of $1.3 billion, were allocated to New
Jersey as a part of its award under the American Recovery and Reinvestment Act of 2009 (ARRA),
and were intended to assist local governments in avoiding reductions in education, as well as other
necessary public services. Stip. 1121-22. The entire amount allocated to the State was utilized to
support education, particularly funding the SFRA formula, and other public services in FY 10. Stip. {
23.



You are Viewing an Archived Copy from the New Jersey State Library

has been recurring funding available year to year to supplement State revenues and
support programs for at-risk and disabled students, and one-time funding provided for a
set period to save and create jobs, and to reform education. Dfs.” Post-Trial Br. 1 74 &
85.

Title | federal funding is provided annually to districts through the Title I grant
programs pursuant to the No Child Left Behind Act of 2001, 20 U.S.C. § 6301 et seq.
Dfs.” Post-Trial Br. § 74; Stip. 1 126. It also includes funding for School Improvement
Allocation (SIA). Stip. 1 126. Funds through the Title | program are allocated to districts
based on poverty levels, and are then allocated among the schools within the districts
depending on the “school-level poverty rates” to ensure all children meet State academic
standards. Stip. 1 127; Dfs.” Post-Trial Br. { 78 (citing 20 U.S.C. 88 6301, 6314, 6315).
For FY 11, a total of $290,866,380 in combined Title | and SIA funding was available to
New Jersey’s school districts, of which $153,379,693, or 52.73%, was available to the
former Abbott districts. Stip. 1 128-29. The Individuals with Disabilities Education
Act (IDEA) Part B grants were also provided annually to support special education
programs and services to students with disabilities. Stip. § 135; Dfs.” Post-Trial Br. | 83
(citing 20 U.S.C. 88 1400(d) & 1411(a)). In FY 11, $330,936,501 in IDEA funds was
available to New Jersey school districts. Stip. § 136. Of this amount, the former Abbott
districts received 22.3%, or $76,248,108. Stip. 1 137.

One-time stimulus funding was provided to districts pursuant to ARRA, which
was enacted to provide additional support to districts with at-risk and special education
students. Specifically, ARRA Title I and SIA monies were available to school districts

on a “reimbursement basis,” and were awarded only to eligible districts with at least 5%
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of their students qualifying for free or reduced-price lunch. Stip. § 130. The purpose of
this ARRA federal program was to “save and create jobs and to advance reforms, support
programs that are sustainable and support early childhood programs and activities.” Stip.
1 132. The funds were awarded in 2009 for use in FY 2010 and FY 2011. Stip. { 130.
Funds not utilized by the end of the two-year period would be forfeited. Funding
available under this program provided $173 million in ARRA Title I and $7 million in
ARRA SIA, or a total of $180 million. Ibid. Of this amount, $113 million, or 62.77%,
was awarded to the former Abbott districts. Ibid. As of June 30, 2010, former Abbott
districts had a total of $83,231,761 in unused ARRA Title | and SIA funds remaining, or
48.1% of the total. Stip. 1 134. In other words, the former Abbott districts have roughly
half of the original allocation to use for the remainder of the two-year period.

The former Abbott districts were also provided with ARRA IDEA Basic and
Preschool funding in 2009 for use in the subsequent FY 2010 and FY 2011. Stip. 1 138.
The ARRA IDEA funds were intended to provide districts with monies for improving
teaching and learning, as well as achievement results for children with disabilities, ages 3
to 21. Stip. § 139. The total statewide allocation for the two year period was $372
million, of which $86,593,024, or 23.27%, was allocated to the former Abbott districts.
Stip. 1 138. As of June 30, 2010, the former Abbott districts had a total of $74,762,541
remaining in unused aid. Stip. § 142. Of those districts, 15 had less than a million
dollars remaining. See D-110.

The last available stream of one-time federal funding programs was the Education
Jobs Fund (Ed Jobs), which provides funding to retain, recall and rehire former

employees or hire new employees for education related services. Stip. 1 143. The
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purpose of the Ed Jobs funding was to “offset” layoffs in local school districts. Dehmer,
7 T 91:21-92:2. The Ed Jobs funding is available for FY 11 and FY 12, and districts may
either use the funding in FY 11 or reserve all or part of it for use in FY 12, however, any
unused portion will be forfeited by the end of FY 12. Stip.  148. The State received a
total of $262,742,648 in Ed Jobs fund, of which $138,812,478, or 52.83%, was allocated
to former Abbott districts. Stip. § 145; see also D-108. While the Ed Jobs funding may
be used in FY 11, several superintendent witnesses received instructions from the
Commissioner with strong suggestions to reserve the entirety the Ed Jobs funds for use in
FY 12. Whitaker, 10 T 21:18-24; Tardalo, 12 T 26:6-14. Specifically, under cover of
September 20, 2010, the Commissioner advised district superintendents and boards of
education even though significant funding at federal, state and local levels had been made
available, “the next budget cycle promises to be challenging” and therefore districts
should consider reserving their one-time funding for the subsequent 2011-2012 school
year. P-59. Moreover, the Ed Jobs funds were made available to districts sometime in
October or November 2010, after the districts had already reduced staff and commenced
their school year with previously established schedules. Whitaker, 10 T 22:3-8; Tardalo,
11 T 84:19-85:12.
X. The Hearings

The hearings were held over eight days, during which the plaintiffs and the
defendants each presented witnesses comprised of superintendents of various school
districts, and factual and expert witnesses who testified concerning the effects the
reductions of aid had on the ability to provide students with a thorough and efficient

education. Thereafter, post-trial briefs were submitted to the court on March 14, 2011.
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Preliminarily, though, to fully understand the context in which the reductions were made,
it is necessary to briefly summarize both the budget process undertaken by the school
districts, the requirements imposed by the CCCS, and the standardized testing process
implemented by the State.

a. The Budget Process

Each year the DOE publishes a School Election and Budget Procedures Calendar
which sets forth both the statutory budget deadlines pursuant to Title 18A of the New
Jersey Statutes, and the statutory election deadlines for the presentation of the school
budget to the voters pursuant to Title 19 of the New Jersey Statutes.’” Stip. §171. In the
ordinary course of a school budget cycle, all school district boards of education must
adopt and submit an itemized budget, which provides for a thorough and efficient
education, to the Executive County Superintendent (ECS) on or before March 4.

N.J.A.C. 6A:23A-8.1; see also N.J.S.A. 18A:7F-5 & -6.

7 The calendar setting the dates for the FY 12 budget process is provided on the DOE’s website,
available at http://www.state.nj.us/education/finance/fp/dwb/calendar.pdf. Stip. § 171. It should be
noted, school districts in New Jersey are classified as either Type | or Type Il districts, unless the State
by administrative order creates a State-operated district. N.J.S.A. 18A:9-1. The same affects the
budget process depending on the district’s classification and the statutorily imposed deadlines for
various budget submissions. Briefly, a Type | school district is “a local school district established in a
city, pursuant to N.J.S.A. 18A:9-2, where board members are appointed by the municipality, and
where the governing body of the municipality issues school bonds for school district capital projects
pursuant to N.J.S.A. 18A:22-20 and 18A:24-11.” N.J.A.C. 6A:26-1.2. In each type | district, there is
a board of school estimate consisting of two members of the board of education, two members of the
governing body of the municipality, and either the mayor or the chief executive officer of the
municipality. N.J.S.A. 18A:22-1. Type Il districts are defined as:

local school districts established in a municipality other than a city,
every consolidated local school district, and every regional school
district, pursuant to N.J.S.A. 18A:9-3, where board member are
elected or appointed by the municipality, as applicable, and where
in a school district without a board of school estimate the district
board of education issues school bonds for school district capital
projects, pursuant to N.J.S.A. 18A:24-12.

N.J.A.C. 6A:26-1.2.
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Prior to the submission of the budget to the ECS, the school district’s
superintendent will receive several budgets outlining the various needs of the district’s
schools, transportation needs, facilities needs, and the like. Kim, 6 T 27:19-25.
Generally, the superintendent will review the submitted budgets with the district’s
business administrator, and other administrative staff, by examining each line item and
incorporating staffing projections based on anticipated enrollment. 1d. at 29:2-15.
Thereafter, each school district’s board of education will receive the district’s proposed
budget for review for the upcoming year for review in late January. Id. at 52:9-16.
According to the testimony of the one superintendent, typically, the Association of
Business Administrators will informally receive the preliminary numbers from the DOE,
with the understanding those figures are usually the approximate State aid amounts the
district will be allocated, which allows for preliminary budget preparation. 1d. at 55:1-7.

The actual State aid figures are received by the districts on or about the fourth
Tuesday in February, at the time the Governor presents the annual budget message to the
Legislature for the upcoming fiscal year.”® Stip. 1 172 (citing N.J.S.A. 52:27B-20).
Within two days of the budget message, the Commissioner of Education
(“Commissioner”) “must notify each district of the maximum amount of aid payable to
the district for the upcoming school year and of the adequacy budget payable to each

district for the upcoming year.” Stip. § 174 (citing N.J.S.A. 18A:7F-5). In the normal

18 For further clarity, State aid awards for districts are determined through the Application for State
School Aid (ASSA), which is a data collection system used in obtaining the resident and non-resident
pupil counts required to calculate the school district’s state aid award. Stip. § 185. The ASSA data is
uploaded electronically by the school districts to the DOE. Stip. { 186. Districts must report to the
DOE the enrollment numbers for their full-time and part-time students in each grade, as well as
limited English proficiency, and at-risk students. Stip. § 185. To generate state aid for FY 11, a
student needed to be enrolled in a program, meeting for at least 180 days during the school year, by
October 15, 2010. lbid. Thereafter, in February, the actual enrollment data is finalized and made
available for determining the enrollment projections for the State aid notices provided to districts in
late February. Stip. 1 186.
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course, the district’s tentative budget is approved by its board of education in late
February, in time for its submission to the ECS, in the beginning of March. Kim, 6 T,
52:9-25; see also N.J.S.A. 18A:7F-5 & -6.

Upon receipt of the itemized budget in early March, the ECS determines whether
the proposed budget meets the requirements of a thorough and efficient education, as well
as a “checklist” of efficiency standards set by the State. If the requirements are met, then
the ECS approves the budget. Kim, 6 T 53:10-16. The tentative budget is then returned
to the district board of education by the ECS about one week later. Ibid. If the ECS
approves the budget, the board of education may continue to discuss it until final
submission. Id. at 53:21-24. If it is not approved, the district then has to make
adjustments, with the board of education’s input, and the budget will need to be again
forwarded to the ECS for approval. This approval and discussion process takes place
throughout March. Id. at 54:3-5. At the end of the month, the district is required to
submit its final itemized budget to the ECS, who has to approve it before it can be placed
on the ballot for public consideration. Ibid. Using a specific software program
developed by the Commissioner, the proposed budgets are transmitted to the ECS in the
format required by the DOE, along with supporting documents. See PIfs.” Letter Memo.
1-2, Feb. 17, 2011 (citing N.J.S.A. 18A: 7F-5(c); N.J.A.C. 6A:23-8.1(b)). Apparently, a
district cannot file a proposed budget without a signed transmittal letter on the specific

form designated by the DOE.'® Id. at 2. The letter of transmittal, or school district

budget statement signed by a district superintendent and the board of education’s

91t should be noted, earlier in the hearings counsel ambiguously referred to the letter of transmittal as
a “certification,” thereby leading to confusion as to whether the document was a sworn statement as
opposed to a “certification” in the non-legal sense of the word. Kim, 6 T 71:1-72:13. Clearly, the
transmittal letter and form is not a “certification” as the legal term is understood; that is swearing to its
contents.
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secretary, is required, as an administrative practice, to be submitted with the budget for
review to the ECS. See Dfs.” Letter Memo. 1, Feb. 16, 2011; see also D-26. Without the
signed letter of transmittal, the ECS cannot accept the proposed budget from the district,
and as a result the budget cannot be placed on the ballot for voter’s consideration.

For the FY 11 budget cycle, the Governor’s budget message was delivered on
March 16, 2010. Stip. § 173 (citing P.L. 2009, c. 269). Consequently, the Commissioner
had to adjust the dates in the school budget calendar to conform to the State aid
notification date which follows the budget message. Stip. 175 (citing N.J.S.A. 18A:7F-
5c¢). Districts seeking a waiver to increase the adjusted tax levy by more than the
allowable amount, N.J.S.A. 18A:7F-39, had been required to submit a preliminary budget
to the ECS no later than February 25, 2010 for the upcoming school year. Stip. { 176.
As revised, but by no later than March 22, 2010, all districts, except those under “state
intervention,”?® were to submit their final itemized budgets to the ECS. Stip. ] 177.
Once the ECS approved the final budget, the district could no longer make adjustments to
it. Kim, 6 T 54:14-16. Consequentially, as the final budget had to be submitted by the
end of March, in preparing the FY 11 budget, the districts were under significant time
constraints to restructure their budgets, which took several months to create,?* and to do

so in less than a week. Id. at 64:2-21.

2 A school district may be found to require state intervention pursuant to the factors listed in N.J.A.C.
6A:30-6.2. Two of the three factors which could lead to state intervention are failure to develop or
failure to implement an “NJQSAC district improvement plan,” as will be discussed hereinafter. 1bid.
School districts under “state intervention” had to submit their itemized budgets by March 22, 2010 to
the Commissioner, instead of the ECS. Stip.  177.

21 The Montgomery superintendent testified the budget took about seven months to put together and
the district had approximately three working days to restructure it to accommodate the state aid cuts.
Kim, 6 T 97:15-98:1. The testimony of several superintendents suggested the reductions were
considerably deeper than had been anticipated.
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Following approval of the budget by the ECS, advertisements of the budget
statement are made and public notice for hearings on the school district’s budget is
provided, which are then held between the end of March and beginning of April.? Stip.
1 178. Within 48 hours of the public hearings, the school districts are required to post on
their websites a “user-friendly” plain language budget summary. Stip. § 179 (citing
N.J.A.C. 6A:23A-8.1(c)). The school elections, held on the third Tuesday of April each
year, took place on April 20, 2010 to vote on the FY 11 budget. Stip. § 181 (citing
N.J.S.A. 19:60-1). Conversely, for those districts whose budgets are not submitted to
voters,? as well as those districts under “state intervention,” the last date for the adoption
of a tax certificate establishing the local levy to be collected in support of the proposed
budget was April 8, 2010 for the FY 11 budget cycle. Stip. § 180 (citing N.J.S.A.
18A:22-14, -26, & -52).

Within two days of certifying the school election results, the boards of education
for all school districts with voter-approved budgets are required to certify to the County
Board of Taxation the tax levy amount to be raised for the upcoming school year. Stip. |
182 (citing N.J.S.A. 18A:22-33). Alternatively, within the same two days of certifying
the school election results, if the budget is defeated by the voters, the district’s board of
education has to deliver the defeated budget to the governing body. Stip. { 182 (citing
N.J.S.A. 18A:22-37; N.J.S.A. 18A:12-17). The governing body then has until a statutory

deadline, for the FY 11 cycle it was May 19, 2010, to consult with the board of education

22 For FY 11, the public hearings were held between March 26 and April 3, 2010. Stip. { 178.
23 - - - - - -y -

In school districts where the budget is not submitted to voters, the district’s board of education
instead delivers the final itemized budget to each member of the “board of school estimate,” N.J.S.A.
18A:22-7, which then, by official action at a public meeting, adopts the budget and certifies to the
BOE and the governing body the amount of local funds to be appropriated for use of the public
schools. N.J.S.A. 18A:22-14, -26, & -52.
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to determine and certify to the County Board of Taxation the tax levy amount to be
raised. Stip. { 183 (citing N.J.S.A. 18A:22-37& N.J.S.A. 18A:12-17).

Within ten business days after the certification of the general fund tax levy by the
governing body, for districts where budgets were defeated either by vote or by the board
of school estimate, the district’s board of education may submit an application to the
Commissioner to restore any budget reductions made. Stip.  184. Accordingly, the
Commissioner has the authority to restore any reductions which would either negatively
affect the ability of the district to provide a thorough and efficient education or affect “the
stability of the district given the need for long term planning and budgeting.” lbid.
Several superintendents testified such requests would be looked upon with disfavor.

If the governing bodies fail to certify a levy amount, the budget is then submitted
to the Commissioner for review and determination of the tax levy. See D-25 at { 31.
Prior to review, the Commissioner may solicit assistance from the ECS to make
recommendations for reductions to the budget. Ibid. The Commissioner then adopts a
budget and certifies a tax levy amount for the district. Ibid. Based upon the
Commissioner’s adopted budget, the district is directed to make appropriations and

reductions in its budget accordingly. Id. at | 32.

b. The Core Curriculum Content Standards and the Testing Process

The remand requires a determination whether school funding through SFRA, at
the current FY 11 levels, can provide for a thorough and efficient education for New
Jersey school children. The Court had found previously the CCCS provide the necessary
content to deliver the level of education mandated by the New Jersey Constitution.

Abbott IV, supra, 149 N.J. at 168.
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The CCCS accepted by the Supreme Court in Abbott 1V initially contained seven
academic content areas, which have since expanded to nine: (1) visual and performing
arts, (2) comprehensive health and physical education, (3) language-arts literacy, (4)
mathematics, (5) science, (6) social studies, and (7) world languages, and, additionally,
(8) technology, and (9) 21% century life and careers. See P-4-12; N.J.A.C. 6A:8-1.1.
Generally, each of the nine content standards contain both a broad vision statement of the
skills and knowledge to be obtained and a more specific break down of the standards
students should achieve by each grade level. For example, according to the CCCS in
mathematics, by the end of second grade, students should develop a proficiency in basic
addition and subtraction.?* P-7. The CCCS must be revised every five years. See
N.J.A.C. 6A:8-2.1. The CCCS were revised in 2004, in 2008 the CCCS were revised for
language arts and math, and were revised again in 2009. Ibid. The 2009 revisions are
scheduled to be implemented beginning in the 2011-2012 school year and in the 2012-
2013 school year. See P-64. For purposes of the remand, this court was directed to
review whether the current levels of funding allow all districts to provide a constitutional
education as measured by the 2004 and 2008 standards, not the 2009 standards which
have not yet been implemented in the schools. Counsel so agreed. Tardalo, 11 T 97:1-
98:20. While the 2009 standards are of little moment to this remand, it should be noted,
the preparation for implementation of the new CCCS is ongoing in the districts this year.

As such, allotted funds have been and are being utilized to meet this obligation.

24 1t should be noted, plaintiffs” exhibit, P-7, provides the first six pages of the CCCS for mathematics,
which is forty-seven pages long. The description of the content standards found on the pages not
specifically provided by counsel was referenced herein for purposes of completeness, and the
remaining pages are available on the DOE website at
https://www13.state.nj.us/NJCCCS/Worldclassstandards.aspx.
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In addition to providing instruction in the nine content areas, school districts are
required to provide an appropriate education to all students with disabilities pursuant to
IDEA, 20 U.S.C. 81400 et seq.; N.J.A.C. 6A:14, to provide all English language learners
with instructional services pursuant to N.J.A.C. 6A:15, and to provide all gifted and
talented students with appropriate instructional service pursuant to N.J.A.C. 6A:3.1.
N.J.A.C. 6A:13-2.1. Furthermore, school districts are required to provide “library-media
services” in each school building under the direction of a “certified school library media
specialist,” and with access to appropriate books, computers, and district approved
instructional software. lbid.

The CCCS apply to all students enrolled in the public elementary and secondary
school programs in New Jersey. See N.J.A.C. 6A:8-1.2(a). Furthermore, all district
boards of education are responsible for aligning their district’s curriculum and
instructional methodologies to assist all students in achieving the CCCS, as well as to
prepare all students for employment or postsecondary study upon their graduation. See
N.J.A.C. 6A:8-1.2(c).

To ensure all students® receive the education guaranteed to them by the New
Jersey Constitution, the rules promulgated pursuant to SFRA direct all districts to provide
students with a curriculum based on the CCCS, which “relies on the use of State
assessments to improve instruction.” P-2; see also N.J.A.C. 6A:13-1.1. To measure

student progress in meeting the CCCS, statewide assessments, or standardized tests, are

administered at grade 3-8 and 11-12. See N.J.A.C. 6A:8-1.2(d). Each school and school

2 «p|| students” is defined as “every student enrolled in public elementary, secondary, and adult high
school education programs within the State of New Jersey, including general education students,
students with disabilities, and English language learners (ELLs).” N.J.A.C. 6A:8-1.3. English
language learners are the same students who are sometimes referred to as limited English proficient
(LEP). Ibid.
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district is required “to analyze student assessments of student progress in relation to
curricular benchmarks and the results of State and non-State year end tests.” P-2; see
also N.J.A.C. 6A:13-2.1(d)(4).

The State administers the New Jersey Assessment of Skills and Knowledge (NJ
ASK) in mathematics and language arts literacy to students in grades 3 through 8, and,
additionally, in science to students in grades 4 and 8. Stip {{ 153-55; see also N.J.A.C.
6A:8-4.1. The High School Proficiency Assessment (HSPA) is administered to all first-
time eleventh graders, retained eleventh-graders, twelfth graders and retained twelfth
graders in language arts literacy and mathematics. Stip.  159; see also N.J.A.C. 6A:8-
4.1. The Alternative High School Assessment (AHSA) is administered to those twelfth
graders who repeatedly failed the HSPA in one or both content areas. Lastly, students are
required to take “end of course” exams in Biology and Algebra I, upon completion of
those courses.? Stip. 1 152. The other content areas of the CCCS are not tested by way
of statewide assessments. P-13.

The schedule for all upcoming State assessments for the current school year is set
forth annually by the Commissioner.?” Stip. § 152. Generally, all the NJ ASK tests are
administered in May. Stip. § 161. Testing for HSPA occurs in March for all first-time
eleventh graders, retained eleventh-graders, twelfth graders and retained twelfth graders,

and, additionally, make-up testing is scheduled for October for all retained eleventh

% The “end of course” exam in biology is required to be taken by all New Jersey public high school
students regardless of high school grade level, who were enrolled in a first-year biology course at any
time during the 2010-2011 school year. The “end of course” exam in Algebra | must be taken by all
New Jersey public school students, regardless of grade level, who were enrolled in such a course
within the 2010-2011 school year. Stip. § 152 (citing Statewide Assessment Schedule for 2010-2011
School Year, N.J. DEPARTMENT OF EDUCATION (2010),
http://www.state.nj.us/education/assessment/schedule1011.pdf).

%" The assessment schedule for the 2010-2011 school year was provided by the Commissioner on
April 12, 2010, and is available at http://www.state.nj.us/education/assessment/schedule1011.pdf.
Stip. 1 152.
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graders, twelfth graders, and retained twelfth graders. Stip. {f 157 & 159. The AHSA is
administered during several testing windows in January, April, and July. The results of
all spring assessments are available publicly in the following month of January, and
thereafter reported in the New Jersey School Report Card publication in February. Stip.
161. % Accordingly, the tests measuring student progress for the 2010-2011 school year
are scheduled to be administered in May 2011, and the results will not be available
publicly until January 2012. Ibid. As such, these test results are not available for this
report when addressing the question presented.

The standardized tests are intended to measure whether or not a student is meeting
the CCCS. Erlichson, 3 T 42:20-25. A student is considered to have met the CCCS in
the tested subject if he or she demonstrates “proficiency” on the exam. Ibid. To
demonstrate proficiency, or to “pass” the exam, a student must attain a scaled score of at
least 200. Ibid. Scaled scores are derived from a student’s raw score, which is the
number of items answered correctly on the exam. Erlichson, 4 T 31:2-8. Accordingly, a
student who attains a scaled score of 199 or less is deemed not to have demonstrated
proficiency, and is considered not to have met the CCCS. 1d. at 33:16-17.

The rules, based on the CCCS, provide specific requirements for districts with
high concentrations of poverty which fall below a certain level on proficiency tests, or

“high need” school districts. A “high need” school district is defined as one having a

forty percent or greater concentration of “at-risk” students, and the district is at one or

%8 The New Jersey Report Card, available on the DOE website, presents school data for each public
school in the State concerning the school environment, student information, student performance
indicators, staff information and district financial data, and compares such data to the State average.
Stip. 1 162. The Report Card also includes the average class size for grades K-12 in the State. Stip. |
165.
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more of the enumerated proficiency levels for State assessments. P-2 at 9; see also
N.J.A.C. 6A:13-3.3(a). The applicable statutory proficiency levels are as follows:

1. Less than 85% of total students have achieved proficiency in language arts
literacy on the NJ ASK 3;
2. Less than 80% of total students have achieved proficiency in language arts
literacy on the NJ ASK 8;
3. Less than 80% of total students have achieved proficiency in language arts
literacy on the HSPA;
4. Less than 85% of total students have achieved proficiency in mathematics on
the NJ ASK 4;
5. Less than 80% of total students have achieved proficiency in mathematics on
the NJ ASK 8; and/or
6. Less than 80% of total students have achieved proficiency in mathematics on
the high school State assessment.
School districts deemed “high need” are required to implement statutorily designated
programs for language arts literacy, mathematics, or both, for a minimum of three years.
P-2 at 10; see also N.J.A.C. 6A:13-3.3(b). By way of example, districts where less than
85% of the students achieved proficiency on NJ ASK 3 in language arts are required to
provide an “intensive literacy program for preschool to grade three to ensure that all
students achieve proficiency on the State standards.” P-2 at 10; see also N.J.A.C. 6A:13-
3.4(a). The requirements of the intensive literacy program include an emphasis on small
group instruction, at least a ninety-minute uninterrupted language arts literacy block
which may then include direct instruction or guided reading, and professional
development for teachers in elements of intensive early literacy, to name a few. lbid.

Similarly, those districts achieving less than 85% proficiency in NJ ASK 4 in

mathematics, are required to implement a comprehensive program for grades three and
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four, including “[e]xplicit mathematics instruction for struggling students,” differentiated
instruction, and methods to involve parent and family members in student learning. P-2
at 13-14; see also N.J.A.C. 6A:13-3.5(b).

One area of concern identified by the State’s witness is the lack of a uniform
standard within the State to determine whether a district is meeting or exceeding the
CCCS. Erlichson, 3 T 50:13-19. In other words, there is no standard similar to the 200
point “pass” score, which would require a district to have a certain percentage of its
students pass in order to be considered meeting the CCCS. The assessments currently
used by the State are either the statewide benchmarks under No Child Left Behind or the
yearly progress towards those benchmarks. Ibid. The lack of a uniform method to
determine whether a district is meeting the CCCS is problematic, as this remand requires
determining whether a thorough and efficient education can be delivered as measured by
the CCCS, not by No Child Left Behind or any other standards.

The DOE is required to review, at each grade level in which statewide
assessments are administered, the performance of schools and school districts, using a
percent of students performing at the proficiency levels as one measure of yearly

progress, and using the Adequate Yearly Progress Targets.”?

See P-13; see also
N.J.A.C. 6A:8-4.4. Individual school performance is reviewed annually by the DOE, in
accordance with the New Jersey Single Accountability Continuum (QSAC) Act, by

evaluating the school’s performance on standardized tests as it relates to achieving the

CCCS according to the criteria specified in the Adequate Yearly Progress Targets. Ibid.

2 Adequate Yearly Progress Targets are benchmark goals for proficiency levels for the statewide
assessments within a grade level, which should be achieved by a certain year. See P-13; see also
N.J.A.C. 6A:8-Appendix. For example, for the math statewide test administered to grades 3, 4 & 5,
between the years 2011-2013, 86% should be proficient. Ibid. The target for 2014 for all tested grade
levels for both subjects is to reach 100% proficiency. lbid.
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In other words, the school is evaluated on its proximity to meeting the yearly progress
benchmarks.

The school district’s progress is evaluated and monitored according to the QSAC
Act. Specifically, the QSAC Act was established:

For the purpose of evaluating the thoroughness and
efficiency of all the public schools of the State, the
commissioner, with the approval of the State board and
after review by the Joint Committee on the Public Schools,
shall develop and administer the New Jersey Quality Single
Accountability Continuum for evaluating the performance
of each school district. The goal of the New Jersey Quality
Single Accountability Continuum shall be to ensure that all
districts are operating at a high level of performance. The
system shall be based on an assessment of the degree to
which the thoroughness and efficiency standards
established pursuant to section 4 of P.L. 2007, c. 260
(C.18A:7F-47) are being achieved and an evaluation of
school district capacity in the following five key
components of school district effectiveness: instruction and
program; personnel; fiscal management; operations; and
governance. A school district's capacity and effectiveness
shall be determined using quality performance indicators
comprised of standards for each of the five key components
of school district effectiveness. The quality performance
indicators shall take into consideration a school district's
performance over time, to the extent feasible. Based on a
district's compliance with the indicators, the commissioner
shall assess district capacity and effectiveness and place the
district on a performance continuum that will determine the
type and level of oversight and technical assistance and
support the district receives.

N.J.S.A. 18A:7A-10.

The QSAC Act requires the DOE to “evaluate and monitor public school districts'
performance and capacity in five key components of school district effectiveness” as
follows: (1) instruction and program; (2) personnel; (3) fiscal management; (4)

operations; and (5) governance. N.J.A.C. 6A:30-2.1. Every three years, the
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Commissioner conducts a comprehensive review of each school district. See N.J.A.C.
6A:30-3.1. Within the intervening years between the review periods for each district, the
Commissioner may determine there are conditions significantly and negatively impacting
the district’s educational programs or operations, and as a result, the Commissioner may
direct an immediate comprehensive review of the district. lbid. Furthermore, an
immediate comprehensive review may be ordered for districts designated as “District in
Need of Improvement” pursuant to the No Child Left Behind Act, 20 U.S.C. 886301 et
seq., and, as a result, these districts are subject to corrective action pursuant to Federal
law.* See N.J.A.C. 6A:30-3.4.

The comprehensive review, occurring every three years, requires each district to
complete a self-assessed District Performance Review. See N.J.A.C. 6A:30-3.2.
Subsequently, the District Performance Review is submitted to the ECS for evaluation
and issuance of a recommendation to the Commissioner for the district’s placement on
the “performance continuum.” N.J.A.C. 6A:30-3.3. The Commissioner makes the final
determination for the district’s placement on the continuum. Ibid. Placement on the
continuum depends on the district’s reported percentage of “weighted quality
performance indicators satisfied by the public school district in each of the five key
components of school district effectiveness.” N.J.LA.C. 6A:30-4.1. A district which
satisfies between 80-100% of the weighted quality performance indicators in each of the
five key components of district effectiveness is deemed a “high performing school

district.” Ibid. A school district accumulating less than 80% in any one of the key

components will be required to initiate improvement activities including the

%0 While this court was directed to determine whether a thorough and efficient education is being
provided as measured by the CCCS, for completeness of record and to explain the State’s process in
making progress assessments, the federal standards are referenced.
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implementation of a QSAC improvement plan. See N.J.A.C. 6A:30-5.2. Failure to
submit an improvement plan may result in withholding of State aid pursuant to N.J.S.A.
18A:55-2, or, if necessary, State intervention within the district. See N.J.A.C. 6A:30-5.5;
N.J.A.C. 6A:30-6.1.
c. State’s Case
Essentially, and more importantly, paradoxically, the State’s case in its distilled
form apparently sought to prove and/or urge the following:

1. There was insufficient time to marshal the necessary proofs;

2. There is an insufficient relationship between funding and student
performance;

3. There are various efficiencies which could be accomplished in each district;

4. The State’s fiscal distress and the concomitant decrease in funding must be
considered, especially as the decrease in funding was done in a manner to
least affect the most disadvantaged;

5. Federal funds need necessarily be considered; and

6. The existence of surplus and the districts’ failure to utilize the same.*
On February 24, 2011, the court, having heard testimony from all of the State’s
witnesses, advised the State’s counsel of what it understood to be the State’s primary
arguments, and provided counsel the opportunity to respond to the same if the court
overlooked a constituent element. See Colloquy, 11 T 4:19-6:2. Nothing was
forthcoming thereafter. Having received no objection or further clarification from the
State, it is concluded the court properly understood the main tenets of State’s position.

Of these positions, only the position regarding efficiencies (#3, above), and use of surplus

%! During summations and in their post-trial submissions, the State apparently wished to he heard for
the proposition the surplus monies could be used and should have been used by the districts in FY 11,
as will be described hereinafter. See Summations, 15 T 31:4-12; Dfs.” Post-Trial Br. ] 70-73.
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funds (#6, above) were relevant to the limited remand before the court. Accordingly, the
State’s position, whether by necessity or choice, mandates the result referenced
hereinafter.  Of even greater import, the argument premised upon insufficient
relationships between funding and performance runs in direct contravention of the
accepted principles of the SFRA formula.®® To suggest, even if correctly, there is an
insufficient correlation between expenditures and performance defies the underlying
pillar of SFRA, and is beyond the purview of this Master.

In an attempt to meet its burden, the State offered seven witnesses. Of these
seven, four were superintendents of school districts, each from districts with varying
socioeconomic characteristics. Apparently, they were offered to demonstrate the possible
efficiencies available to districts, as well as avoidable inefficiencies. One expert and one
witness were offered to opine on the insufficiency of a correlation between increased
spending and improved student performance, and, lastly, a fact witness from the DOE,
Division of Finance, was offered to quantify and clarify the aid reductions.

i. Testimony of Educators/Superintendents

To further the position various efficiencies could be achieved within each district,
the State called four district superintendents to demonstrate possible savings and/or

revenue generating possibilities.  The superintendents appeared to be capable,

32 The remand did not direct or permit this court to consider the infirmities, if any, of the SFRA
formula, nor to comment on whether modification may be warranted. Counsel were advised,
repeatedly, the limited remand directed the court to find and make recommendations solely
concerning whether a thorough and efficient education, as measured by the CCCS, can be delivered
under current funding levels in light of the State’s contention there was a less than five percent
funding reduction. This court, while mindful of the State’s position before the Supreme Court, both
initially and in its petition to augment the remand, urged the parties to nonetheless direct their efforts
to presenting the proofs necessary to address the limited issue presented. Furthermore, the court’s
comments regarding the possible inappropriateness of the arguments given the scope of this remand in
no way suggested the same arguments would not be proper before the Supreme Court or, even
possibly, in another forum. See Colloquy, 5 T 4:15-12:9.
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hardworking and dedicated educators committed to the goal all of their students should
meet or exceed the CCCS. The educators seemed to be genuinely motivated to provide
the highest level educational experience to the students in their respective districts, given
existing funding levels, while recognizing there need necessarily be some limit on
educational funding. Their collective commitment to attempt to ensure all students meet
the CCCS was clear. Their district’s ability to do so with current level of funding was far
less certain.

Specifically, the State called Robert L. Copeland (“Copeland”), superintendent of
Piscataway Township school district, Dr. John A. Crowe (“Crowe”), superintendent of
the Woodbridge school district, Dr. Harry Victor Gilson (“Gilson”), superintendent of the
Bridgeton school district, and lastly, and Earl Kim (“Kim”), superintendent of the
Montgomery Township (now consolidated with Rocky Hills) school district. The
presented districts had significantly different characteristics, including their DFG
designations, the percentages of “at-risk” students within each district, and differences in
the reductions of State formula aid allocated to the districts. All of the districts presented
were funded “under adequacy levels.”

The Piscataway Township school district, located in Middlesex County, is
designated as a DFG “GH?” district. Copeland, 1 T 22:12-17. There are 7,163 students
attending school in the district, with 27.35% of those students classified as “at-risk,” D-

106 at 7, and one hundred in-district “special needs” students.®* Copeland, 1 T 27:22-25.

% In-district means special needs students who live in the district and are educated within the district.
Copeland, 1 T 28:4-8.Copeland testified a “special needs” student was one who has an Individualized
Educational Program (IEP), and any child who is classified by a child study team would be deemed
“special needs” or “special education.” Copeland, 1 T 27:15-19. The statutory definition of IEP is a
plan written for “students with disabilities developed at a meeting according to N.J.A.C. 6A:14-2.3
that sets forth present levels of performance, measurable annual goals, and short-term objectives or
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The district has four elementary schools grades K-5 and two intermediate schools for
grades 4-5 with approximately 3,400 students in total, three middle schools with
approximately 1,500 students, and one high school with approximately 2,300 students.
The graduation rate is approximately 95%. Id. at 58:1-2. The district was supposed to
receive $20,163,169 in FY 11 State aid pursuant to the original SFRA formula, and
received $11,974,697 under the modified formula, an $8,188,472 difference or a 40.6%
reduction. See D-124 at 12. Woodbridge school district, also located in Middlesex
County, is designated a DFG “DE” district. Crowe, 2 T 32:9. There are 13,205 students
in the district, with 30.2% of the students classified as “at-risk,” D-106 at 6, five percent
limited English proficiency, and eleven percent receiving special education services.
Crowe, 2 T 98:19-99:6. Within the district, there are sixteen elementary schools, five
middle schools and three high schools. 1d. at 31:25-32:1. Pursuant to the original SFRA
formula, the district would have received $31,730,539 of State aid in FY 11, and received
$17,655,042 under the modified funding formula, which is a difference of $14,075,497 or
a 44.4% reduction. See D-124 at 13. Both Piscataway and Woodbridge represent
districts with medium, or 20% to 40% concentrations of at-risk student populations.
Conversely, the City of Bridgeton school district, located in Cumberland County,
is a former Abbott district, is designated a DFG “A” district, and even within the other A
districts, recent census data demonstrated it is the “first or second poorest community” in
the State. Gilson, 4 T 119:16-20. There are 4,764 students in the district, of which
89.3% are “at-risk.” See D-106 at 1. Bridgeton has six elementary schools for grades K-

8 and one high school. Id. at 54:22-55:4. The district relies on State aid for ninety

benchmarks, and describes an integrated, sequential program of individually designed instructional
activities and related services necessary to achieve the stated goals and objectives.” N.J.A.C. 6A:8-
1.3.
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percent of its funds. Id. at 56:20-22. Pursuant to the original SFRA formula, Bridgeton
was supposed to receive $74,143,755 in State aid, and received $60,823,033 under the
modified funding formula, a difference of $13,320,722 or an 18% reduction. See D-124
at 5. On the other hand, the Montgomery school district, located in Somerset County, is
designated a DFG “J” district.** Kim, 6 T 9:18-19. The district has 5,122 students, of
which 2.52% are classified as “at-risk,” D-106 at 16, sixty students are classified as
limited English proficiency, and 10-12% are classified as special education students. Id.
at 10:1-11:2. Montgomery has five schools: one elementary pre-K-2 school with about
900 students, one school for grades 3 and 4 with about 750-800 students, one school for
grades 5 and 6 with 800-900 students, one school for grades 7 and 8 with about 900
students and one high school with about 1,700 students. 1d. at 11:3-25. For FY 11,
Montgomery/Rocky Hill was supposed to receive $6,479,374 pursuant to the original
SFRA formula, and received $1,871,805 under the modified funding formula, which was
$4,607,568 less, or a 71.1% reduction. See D-124 at 14. Bridgeton represents a former
Abbott district with a high concentration of at-risk students, more than forty percent,
while Montgomery represents a district with a low a concentration or less than twenty
percent at-risk students.

Interestingly, despite the aforementioned districts having such varying
characteristics, each was under adequacy for FY 11.* See Summations, 15 T 43:16-19.
Piscataway, Woodbridge, Bridgeton and Montgomery were under adequacy by

$13,716,574, $16,135,701, $12,609,520 and $4,882,959, respectively. See P-126 at 1-2.

% It should be noted, the Montgomery district was consolidated with the Rocky Hills district by order
of the executive county administrator in FY 10. Kim, 6 T 39:18-22.

% To determine whether a district is over or under adequacy, the DOE compares the sum of a district’s
adequacy budget plus Special Education Categorical Aid and Security Aid to the district’s spending in
the current year. See Dfs.” Post-Trial Br. | 18; see also Wyns, 13 T 79:8-81:8.



You are Viewing an Archived Copy from the New Jersey State Library

The district witnesses called by the plaintiffs from Clifton and Buena regional school
districts, discussed hereinafter, were also under adequacy by $29,441,368 and
$2,991,727, respectively. lbid. The State sought to urge, even for those districts under
adequacy, the current level of funding would be sufficient to provide a thorough and
efficient education given careful fiscal planning which would maximize efficiency.*
Summations, 15 T 47:4-12. Essentially, the State asserted despite the diligent efforts of
the superintendents to effectuate various efficiencies, as will be discussed hereinafter, and
their attempts to minimize the effects on instruction, there could, nonetheless, have been
other areas where further cuts could have been made. Id. at 46:17-19; see also Dfs.’
Post-Trial Br. 1 298 (urging instead of reinstating sports teams district should have hired
academic support instructors, but failed to quantify cost of team reinstatement).
Presumably, the State’s position is, the Court, having approved a formula that provided
each district a certain amount of monies, did not mandate following the formula in

spending the allocated fund monies. Abbott XX, supra, 199 N.J. at 147; see also Stip. |1

63-64. As a result, each district has the discretion to determine how to best utilize the
funds allotted to it by the formula. lbid. Furthermore, the State asserted it consistently
maintained the position “SFRA exceeds the requirements necessary to provide the CCCS
to the students in each districts” and had implemented a formula which was more
generous with State aid than necessary to obtain the requisite education. Dfs.” Post-Trial

Br. §913-15 (citing Abbott XX, supra, 199 N.J. at 164).

To that effect, the State sought to elicit testimony from the district witnesses

regarding cost-saving or revenue generating measures implemented by the districts.

% Ms. Kaplen, in her closing statement offered on behalf of the State urged there is “plenty of money
in the system.” Summations, 15 T 29:16-17.
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Without delineating the testimony of each district witness as to the specific efficiencies
each district employed, all of the districts sought to reduce costs by reducing staff
deemed nonessential that had no direct effects on instruction, restructured their
transportation services, shared services with neighboring districts to reduce costs,
implemented special education programs to increase out of district enrollment to increase
tuition revenue, and outsourced substitute staff or instructional support staff, as well as
other services, such as cafeteria cleaning. The savings achieved from these ventures
varied from district to district.

Specifically, and by way of example, Copeland testified concerning the various
efficiency initiatives the Piscataway school district implemented in an effort to reduce
costs or generate revenue for use in FY 11. The primary cost saving mechanism was by
way of “sharing services” with the surrounding school districts. Copeland, 1 T 32:16-22;
see also D-2 at 3. Piscataway created over $300,000 in revenue for each of two previous
years by providing transportation services to the smaller districts surrounding Piscataway,
id. at 33:20-34:5; D-2 at 3, increased tuition revenue earned from fees paid by the
sending districts by fifty percent by opening up its in-district special education program,
id. at 35:7-15; D-2 at 3, and created $60,000 in savings by participating in a pooled cash
management program whereby the districts came together to pool their resources as one
depository and, as a result, were able to obtain better interest rates than other cash
management funds.®” Id. at 38: 9-17. In addition to shared services, the district

implemented plans to increase the energy efficiency of its facilities, such as by replacing

%" The twelve participants in the cash management pool are the Boards of Education of Highland Park,
Middlesex, North Brunswick, Piscataway, South Plainfield, Spotswood, Woodbridge, Edison,
Watchung Hills, Somerset, Milltown, and North Plainfield. See D-2 at 3.
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outmoded windows with energy-efficient ones.® Id. at 40:5-17. For these projects, the
district applied for and obtained grants of $147,000 from the DOE and is awaiting receipt
of funds from the New Jersey Board of Public Utilities (NJBPU) in the amount of
$46,000. 1d. at 41:4-9. Furthermore, the district utilized outsourcing services for
substitute employees, paraprofessionals and lunchroom cleaning services. Copeland
noted the district contracted with a private provider of substitute teachers, aides and
secretaries, thereby eliminating the district’s need to oversee any aspects of substitute
hiring. Id. at 60:20-61:8. Further outsourcing by the district included paraprofessionals,
or teacher aides and assistants, who primarily worked with kindergarten and special
education students. Id. at 60:25-62:1. Lastly, the district outsourced its cafeteria
cleaning services to a food services company hired by the district. 1d. at 62:20-63:1.
Projected savings in the budget from outsourcing services totaled $707,790. See D-2 at
8.

The districts’ attempts to implement efficiency are praiseworthy and
commendable, and possibly could amount to significant savings. However, without
quantification of the savings achieved or to be achieved by all districts for the FY 11
year, it is impossible to find, based on anecdotal evidence alone, these efficiencies would
significantly impact the effectuated reductions. One factor which makes educational
funding problematic, and elusive, is the wide disparity between districts, whether by
population, demographics, wealth, geography, and/or the like. While it may be possible
for one district to achieve $1 million in savings, for another a $100,000 may not be

possible. Without sufficient proofs, any finding concerning the overall amount of savings

%8 The facilities plan was not shared with other districts at the time, although Copeland testified an
attempt to do the same will be made. Copeland, 1T 41:20-42:9.
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for “efficiencies” would be mere speculation, and as such, does not advance the State’s
position in meeting its burden.

In addition to the various efficiencies, the State urged districts had access to
excess surplus funds to support their budgets and the districts could have also increased
their local tax levies to generate additional revenue. See PIfs.” Post-Trial Br. {{ 70-75,
184, 221, 254, 286, 322. Excess surplus is generated when a district’s end of fiscal year
general fund balance is greater than the two percent of its initial general fund balance, or
its “rainy day” funds. Specifically, as a part of their budget process, districts could, and
were encouraged to, maintain up to two percent of their undesignated general fund budget
as surplus to be used two years in the future, usually, as emergency funds. Wyns, 14 T
64:13-19; see also N.J.S.A. 18A:7F-7(a). In other words, districts put away a two
percent surplus in 2008-2009 for use in 2010-2011. Ibid. Excess surplus is general fund
balance in excess of the two percent or $250,000, whichever is greater. Stip. § 150
(citing N.J.S.A. 18A:7F-7(a)). District budgets are audited annually at the conclusion of
each fiscal year on June 30, and an audit report is thereafter released sometime in
November of the same year. PIfs.” Post-Trial Br. § 61 (citing Gilson, 4 T 105:13-24); see

also N.J.S.A. 18A:7F-7(c). The audit identifies whether a district has excess surplus for

the year which just ended, and, if so, the excess surplus is required to be appropriated into
the district’s budget in the fiscal year following the release of the audit in November,
generally, to provide a reduction in the general fund tax levy for the budget year. See
N.J.S.A. 18A:7F-7(a); see also PIfs.” Post-Trial Br. § 63. The State asserted the 2008-

2009 year audit determined $430.6 million in excess surplus was available, and in the
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subsequent 2009-2010 year, the districts had $190.2 million in excess surplus.*® Dfs.’
Post-Trial Br. {f 70-71; see also D-162. The State further urged during the midyear
State aid withholding in FY 10, discussed hereinafter, pursuant to which districts had to
then seek approval to use their surplus, only $27 million was used towards the FY 10
budget. Dfs.” Post-Trial Br.  72; D-162. The remaining $400 million was available to
support the FY 11 budget. lbid. In addition, districts had $250 million projected as
general fund balance at the end of the 2009-2010 school year, or in other words monies
not expended during the year, which was appropriated for the 2010-2011 school year.
Dfs.” Post-Trial Br. § 72. From these available amounts, the districts used $650 million
to support their FY 11 budgets, and, consequently, the State argued, should be taken into
account in determining the effects of reductions in State aid on the districts. See
Summations, 15 T 31:4-12; Dfs.” Post-Trial Br. § 73. The State’s argument the excess
surplus was available for use, and could have been used in totality to support budgets
school districts believed were not enough to provide the CCCS appears unfair and short-
sighted. As noted, not all districts had excess surplus funding available to them for use in
FY 11. Furthermore, several of the district witnesses testified not all funds were used for
the FY 11 budget in order to save all or part of the monies for future years in an effort to
plan ahead for the possibilities of greater aid reductions. Understandably the districts are
uncertain concerning their future budgetary planning given that the FY 10 formula aid
was withheld mid-year, and then FY 11 formula funding was again subject to

modifications. To assert the districts were inefficient by not utilizing the totality of all

funds available to them, and not planning for future contingencies, especially in such an

%91t should be noted, about 211 districts did not have excess surplus following the 2008-2009 audit,
and about 285 districts did not have excess surplus following the 2009-2010 audit. See D-162.
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uncertain time period, is simply inequitable as the districts were attempting to be fiscally
responsible concerning future budgeting. Utilizing the totality of excess funds available
would require the districts to plan only for the current year and ignore the possibility
additional funding may be necessary in the future in the event similar reductions to State
aid occur.

The State further suggested the districts were not utilizing the permissible tax levy
increase of up to four percent to generate additional tax revenue for their budgets. See
Dfs.’Post-Trial Br. § 184 (Montgomery’s tax levy increased by 2.3%, not four percent), |
221 (Piscataway increased tax levy two percent for FY 11 instead of four percent, which
would generate $1.6 million in additional revenue), 1 254 (Woodbridge increased tax
levy 3.3% for FY 11 not full four percent which would generate $1 million additional
revenue), 1 286 (Clifton increased tax levy just over one percent, not full four percent
which would generate $3.1 million in revenue), 1 322 (Buena increased tax levy less than
one percent, but four percent increase would generate $324,000 additional revenue).
Districts contribute to their Adequacy Budgets by way of their Local Fair Share (LFS),
which is, essentially, the amount a district can raise by way of its local tax levy. Abbott

XX, supra, 199 N.J. at 221; see also N.J.S.A. 18A:7F-52. While a district could raise its

tax levy more than its LFS, tax levies are subject to limitations on increases. See
N.J.S.A. 18A:7F-38. The SFRA does not require any district below adequacy to increase
its local levy to bring it up to adequacy. Dfs.” Post-Trial Br. § 25 (citing N.J.S.A.
18A:7F-5(d)). Furthermore, a district with a local levy below its LFS may not be at
adequacy even with full funding of State aid. Dfs.” Post-Trial Br. § 26. The six districts

which participated in the remand hearings were under adequacy and had local tax levies
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which were either equivalent to or exceeded the minimum tax levy required by SFRA.
PIfs.” Post-Trial Br.  66. Specifically, Piscataway, Woodbridge, Montgomery, Buena
Regional and Clifton exceeded their local levies by $13.4 million, $29.8 million, $1.5
million, $979,331, $16.7 million, respectively, and Bridgeton was equivalent to its
minimum requirement. See P-33 at 2; P-52 at 2; D-33 at 1; P-37 at 2; P-46 at 2; P-16 at
1. Some of the districts proposed higher tax levies in their budgets, however, the
proposed levies were defeated by voters and the districts chose to abide by the voter
decisions instead of seeking to request restoration of the budget from the Commissioner.
Kim, 6 T 40:4-42:2 (testifying Commissioner certified tax levy 3.2% less than proposed
following voter defeat of budget); Whitaker, 10 T 40:8-17 (noting district board of
education chose to restore confidence of overtaxed population); Tardalo, 11 T 37:3-22
(explaining Clifton board of education and voters rejected budget proposing increase of
1.34% in tax levy); Gilson, 4 T 159:10-160:3 (testifying did not seek waiver of four
percent cap as district was impoverished). The districts were not acting inefficiently by
not utilizing the allowable tax levy increase in full over the objections of the voters who
voiced their decisions by rejecting a proposed levy. The districts, in an effort to maintain
the confidence of their residents, understandably, chose to avoid overriding the voters’
decision.

Despite the monies the State urged were available to the districts, the
superintendents’ consistent lament concerning reductions to instructional, support and
administrative staff in response to and its effect upon meeting the CCCS was clear. The

most significant effects were on the various supplemental support programs, such as
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40 services offered by the districts

reading, summer programs, and “push-in” or “pull-out
to students identified as struggling, and in need of additional help. These support staff
and ancillary programs were offered to help our students in need in an effort to avoid
having the student fall further from proficiency. Further reductions in teachers and aides
resulted in increased class sizes and even the elimination of certain classes required by
the CCCS, such as world languages and technology in elementary schools. As a result of
the eliminations of the various support programs, teachers, support personnel, and
courses, three of the four superintendents opined their districts would not be able to
deliver the CCCS to the students for the 2010-2011 school year, and one superintendent
believed, although difficult, the district would be able to deliver CCCS to its students this
year, although he was gravely concerned for FY 12.

Specifically, Copeland, although admittedly struggling to manage the reductions
in a manner least affecting direct instruction to students, testified the current level of
funding provided to his district would allow for the delivery of the CCCS to its students
“in the most basic way.” Copeland, 1 T 85:19-86:5. If the ability to deliver the CCCS
under present funding levels was limited to the overwhelming majority of students in the
Piscataway district, he opined the district would be able to deliver the standards “this
year.” Id. at 116:16.

Copeland, and Piscataway Township, are used as the first example as he was the

only superintendent who testified his district was able to deliver the CCCS with

decreased funding for FY 11. Further, this court was impressed with his forthright

%0 specifically, based upon some type of assessment, such as the results from a standardized test,
academic support staff offered “push-in” services, where the staff would go into the classroom and
help the student at his or her desk, and also “pull-out” services, where the staff would take the student
to another location for additional help.
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testimony, and his concerned and knowledgeable posture, particularly as an experienced
educator. It should also be noted, however, his district is designated as a DFG “GH”
district.

Copeland testified a total of 14 teacher positions were eliminated in grades K-12.
The eliminations resulted in some third grade classes increasing from 24-25 students up
to 27 students and high school classes increased from mid-twenties up to 31-32 students.
Certain reductions affected subject areas required by the CCCS, as discussed above, as a
result of the loss of instructors in those areas. Specifically, the district terminated four
certified world language teachers who provided direct Spanish language instruction to
English speaking students for elementary grades K-3, and, consequently, eliminating the
program in those grades. 1d. at 48:20-24, 49:20-25. In lieu of the language teachers, the
district directed regular classroom teachers, who did not necessarily speak Spanish,
instruct the students by playing language-teaching DVDs in the classroom. Id. at 50:10-
19. Currently, direct certified world language instruction is provided in elementary
grades four and five, and continues to middle school grades 6-8. Id. at 101:15-18. Asa
result of terminating four practical arts instructors, industrial arts, consumer science and
the home economics programs for middle school grades 6-8 were eliminated. Id. at
53:4-12. Furthermore, of the two technology instructors responsible for teaching the
technology curriculum to intermediate school grades 4-5, one was eliminated, making it
difficult for the remaining instructor to get through the curriculum with all of the
students. Id. at 54:14-18. Reductions were made to media specialists who acted as

librarians, in addition to working part-time in the gifted and talented and reading



You are Viewing an Archived Copy from the New Jersey State Library

programs. There were also the eliminations of middle school athletics, a summer
program for Kindergarten students and a Saturday program.

Despite the reductions in State aid and the eliminations in staffing, Copeland
opined the Piscataway district would be able to deliver education which meets the CCCS
to the overwhelming majority of students for the current year. 1d. at 116: 16-19.
Understandably, Copeland, a capable educator determined to attempt to have all his
students exceed the standards, was troubled the reductions in aid will affect those
students who are not meeting the standards and would cause them to fall even further
behind. He opined the availability of support services and extra-curricular activities was
a crucial aspect of the effort to deliver the CCCS to those students. Id. at 117:16-22,
122:3-6. Poignantly, he offered the following:

I think that there are going to be teachers and students who
are going to succeed no matter the hurdle. I don't know if I
can give you the kids . . . there are some kids who . . . were
born on third base. They walk in and they're able to do
everything they're supposed to do. | have a bunch of kids
having a hard time getting out of the dugout. I'm worried
about the kids who it doesn't come easy for and what we're
not able to do for them. And I don't know if | can
categorize or codify who they are at this point.
Id. at 115: 13-23

Comparatively, Kim testified the current budget was not sufficient to provide a
thorough and efficient education, as opposed to the prior year’s budget, which was
adequate. Kim, 6 T 83:4-6. The Montgomery school district had to eliminate eleven
teaching positions. The eliminations implemented by the district included academic

support teachers who provided a reading recovery program to about 45 students in grades

pre-K through 2, first and second grade teachers were eliminated, as well as the
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termination of two world language teachers, resulting in the elimination of the world
language program for first and second grade. In addition, the district eliminated 26
support staff, which implicated child study team services, social worker services, and
technology instruction. The cuts to technology instruction will prevent the district from
providing the CCCS in technology to its students for the current school year. Id. at
130:1-10.

The resulting terminations increased class sizes in all grades, except for grades 6
and 7, by ten percent. 1d. at 99:5-11; D-30. Furthermore, Kim asserted the ten percent
class size increase was already on top of a previous increase. Specifically, in the 2008-
2009 school year, with the exception of Kindergarten, the district had class sizes which
were twenty to thirty percent smaller than at the present time. Id. at 110:12-20. Kim
opined the reason the district will not be able to provide students with a thorough and
efficient education with current level of funding, as compared to last year’s funding, was
the district had academic support, which “compensated for the larger class size.” 1d. at
118:1-9. Accordingly, without the supplemental programs and increased class sizes the
district cannot provide the CCCS to its students.

Collectively, the educators appeared capable and utilizing their best efforts to
attempt to have their students meet the requirements of the CCCS. They attempted to
resolve the difficulties of instituting reductions as fairly as possible while still complying
with their mandate to provide a thorough and efficient education consistent with the
CCCS. Although it may be thought numerous districts are more heavily weighted in

administration rather than emphasizing the classroom, the proofs did not fully
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substantiate such a position.** Furthermore, given the truncated time afforded these
districts in effectuating the requisite reductions after receipt of information as to the
guantum of State aid, it nonetheless appeared the budgeting was as thoughtful a collective
process as was then possible.*

The Master finds that despite the best effort of the superintendents, the CCCS are
not being met at existing funding levels. The loss of teachers, support staff and programs
is causing less advanced students to fall farther behind and they are becoming
demonstrably less proficient. Is there a concern teachers have failed to heed the request
to freeze their salaries in an effort to assist their students, certainly. Are there concerns
the various collective bargaining agreements curtail flexibility and available teaching
time, certainly. The directive to this court, though, is clear and the superintendents’
testimony, collectively, did not allow this court to find the State had met its burden, at
least with regard to these witnesses.

ii. The State’s Two “Experts”*

I Several states, other than New Jersey, are seeking to impose limits on administrative salaries. In
particular, New York Governor Andrew A. Cuomo introduced legislation to cap school superintendent
salaries, singling out administrative compensation as one of the areas where substantial savings could
be made in an effort to close New York’s $10 billion budget deficit. See Kaplan, Thomas, Cuomo
Seeks to Cap Pay for School Superintendents, N.Y. TIMES, March 1, 2011, at A22, available at
http://www.nytimes.com/2011/03/01/nyregion/01superintendent.html?src=twrhp; see also Janssen,
Katie, Are School Administrators Making Too Much?, KELOLAND.coMm (Feb. 28, 2011, 9:52 PM),
http://www.keloland.com/News/NewsDetail6374.cfm?1d=111486 (noting dissatisfaction over
administrative salaries in South Dakota amidst debate over education cuts); Gordon, Maggie, Finance
Board Urges Board of Reps to Reject School Administrators’ Contract, STAMFORDADVOCATE.COM
(Feb. 27, 2011, 10:50 PM), http://www.stamfordadvocate.com/news/article/Finance-board-urges-
Board-of-Reps-to-reject-1033678.php (reviewing proposition to set precedent by rejecting labor
contracts for city school administrators in effort to lower employee benefit costs).

“2 As aforementioned, the districts were notified of their State aid allocations on March 19, 2010,
while the finalized budget had to be submitted to the executive county superintendent by the end of
March. From the superintendents’ testimonies, it was clear the extent of State aid reductions was not
anticipated, and resulted in significant changes being made to budgets in the span of a week, which
had taken months to prepare.

*3 Dr. Erlichson was not qualified as an expert, but certain latitude was afforded in an effort to create a
full record for the Court. Erlichson, 3 T 36:7-18.
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The State elicited the testimony of Dr. Bari Erlichson (“Erlichson”), Director of
the Office of Education Data from the DOE and Dr. Eric Allen Hanushek (*Hanushek”),
a Senior Fellow at the Hoover Institution of Stanford University. Both witnesses opined
there is an insufficient correlation between spending and achievement.

The State’s first “expert,” Erlichson, presented a series of scatter-graphs from
which she drew the conclusion there is little or no correlation between the ratio of a
district’s spending to adequacy and the performance of its students on standardized tests
for the 2009-2010 school year.** Interestingly, from these same scatter-graphs, the expert
concluded there is a pattern demonstrating affluent districts do better on standardized
tests in comparison to less affluent districts. Based on her experience in compiling
education assessment data for the DOE, Erlichson prepared a series of scatter-graphs
comparing various standardized test assessment data with spending to adequacy ratios for
districts in particular socio-economic groupings for the 2009-2010 school year, only.
Erlichson, 3 T 18:2-19:11. It should be noted, no data was yet available for FY 11, the
year to be examined. Nor was any evidence offered concerning comparisons with prior
years or trends. Consequently, the exact effects of the reductions for FY 11 are unknown.
However, the remand specifically posed whether the current level of funding “can”
provide a thorough and efficient education, and not “did” it in fact provide the same.

To understand the conclusions Erlichson drew from the data presented,
preliminarily, it is necessary to first explain the origin of the assessment data and then

explain the composition of the scatter-graphs to illustrate this data. See D-46. The

* The court, upon hearing the State’s position there is a lack of correlation between funding and
achievement, advised the State it was not permitted to review the wisdom or the efficacy of SFRA.
Erlichson, 3 T 68:4-69:1. Counsel were advised such a position, if urged by the State, would only be
appropriate in a different forum. Ibid.
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assessment data was gathered from the results of the standardized exams for NJ ASK 4
and 8, and HSPA, for mathematics and language arts, all administered in 2009-2010.
Individual student data was aggregated to determine the percentage of students within
each district who achieved proficiency on the exam for that grade in 2009-2010. As
aforementioned, there is no established State standard measuring whether a district is
delivering or meeting the CCCS, and the available assessments currently used by the
State are either the statewide benchmarks under No Child Left Behind or the yearly
progress towards those benchmarks. Erlichson, 3 T 50:13-51:5.

Each district was plotted on the scatter-graph’s X and Y axis, according to the
percentage of students who reached proficiency within the district and the district’s
spending to adequacy ratio. Erlichson, 3 T 18:2-19:11; see also D-46. On each scatter-
graph, the horizontal, X-axis represented the percentage of students who reached
proficiency within a district as compared to the statewide pass rate. The State pass rate,
represented by a zero in the center of the X-axis, was an arbitrary point of focus chosen
by the State, merely for purposes of convenience in comparing student achievement
across the State.*® The statewide pass rate, which “re-sets” each year the test is taken, is
the total number of students statewide who demonstrated proficiency or better on a
particular test for the particular grade divided by the number of students statewide who
took the test. For example, a district which was plotted on the zero point of the X-axis

had exactly 60% of its students pass the exam in that year, and thus was on-par with the

*® The percentage is calculated by dividing the number of students who passed the exam by the
number of students who took the exam.

“® Erlichson noted the zero point could have been assigned to the fifty percent passage as opposed to
the State average. In other words, the zero would be a focal point to separate those districts where
fifty percent or more of their students passed from those districts where less than fifty percent passed.
Erlichson, 3 T 41:19-24.
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State pass rate. See D-46. Specifically, for the 2009-2010 school year, the statewide
pass rate for NJ ASK 4 on language arts was 60%, or, alternatively, 60% of the total
students in New Jersey taking that test were able to “pass.”*’ The districts plotted to the
right of the zero were districts performing better than the State pass rate and districts
plotted to the left of zero were those performing worse than the State pass rate.

The vertical, Y-axis on each scatter-graph depicted the ratio between a district’s
spending budget and its adequacy ratio. D-46. The zero in center of the Y-axis
represented the point where spending and adequacy were equivalent. lbid. As such,
those districts plotted below the zero point were spending below their adequacy budget,
and districts plotted above the zero point were spending above their adequacy budget.
Ibid. Finally, the last variable segregated the scatter-graph data to show districts either by
their DFG rating or by the percentage of at-risk students within those districts.*® Ibid.

From these scatter-graphs, the witness discerned two salient conclusions, although
curiously contradictory. First, there was no demonstrated pattern between spending to
adequacy and performance. Erlichson, 3 T 93:5-13. The State conceded its purpose in
eliciting this testimony via the graphs was to illustrate “at some point there is no
causative connection between funding and outcome.” Id. at 67:9-10. For the reasons
heretofore set forth this conclusion has no place in this remand.

Second, the series of graphs demonstrated a sobering pattern reflecting districts

with a higher percentage of poverty, or those in the less affluent DFG categories, perform

*" The state-wide pass rate for the particular graph can be determined from the scatter-graph by
subtracting the “0” point on the X-axis from the 100% point found on the far right. Erlichson, 3 T
48:8-17.

*® These series of graphs were organized according to the less than twenty percent, between twenty
and forty percent and over forty percent of students who are at-risk, as defined by the eligibility to
receive free and reduced-price lunch. The same, presumably, was to address the remand concerning
low, medium and high levels of disadvantaged students in a district.



You are Viewing an Archived Copy from the New Jersey State Library

at a lower level of proficiency on the standardized tests than districts with less poverty or
in higher DFG categories. 1d. at 88:9-17. Even without quantification of the districts
which appeared on either side of the State pass rate, a pattern was clearly discernable:
more affluent districts performed better and more readily passed State requirements.
Given the expert’s conclusion spending over and above adequacy may not necessarily
correlate with the level of performance, it was impossible for Erlichson not to agree with
the broad picture overall student performance was better in the wealthier districts.

Doctor Eric Allan Hanushek (“Hanushek™), offered by the State as its expert, is a
nationally recognized, although apparently a controversial figure in educational finance
policy. Currently a Senior Fellow at the Hoover Institution of Stanford University, with a
glittering curriculum vitae and other various recognitions and appointments in the field of
the economics of educational financing, his entire career has been dedicated to
determining the factors, including educational spending, which affect student
achievement. He has authored numerous books and articles concerning the dynamics
affecting student performance. Given his extensive background and recognized
achievements in his field, Hanushek was qualified as an expert in educational finance
policy. His provocative theory, which shall be detailed hereinafter, is worthy of serious
review.

Hanushek opined the current level of funding, using the SFRA formula, can
provide a thorough and efficient education to the school children of New Jersey.
Hanushek, 5 T 20:6-9. To reach this conclusion, he, essentially, utilized two
foundational premises. First, there is an insufficient correlation between spending and

student performance. Id. at 33:9-13. Having reviewed national standardized test and
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educational expenditure data, Hanushek opined the data demonstrated spending on
education increased substantially over the last several decades, D-80, however, student
performance had not substantially improved as one would expect with this rise in levels
of financial input. Hanushek, 5 T 28:22-29:25; D-82. In other words, on a national
level, increases in aid have not resulted in substantially increased student achievement,
and the same pattern was also evident in New Jersey. Id. at 21:1-5. Hanushek compared
per pupil spending in New Jersey to the national per pupil spending average. See D-83.
From 1990 to 2000 spending was relatively consistent in New Jersey between $12,581
per pupil to $12,927, and it was greater than the national averages of $7,741 per pupil in
1990 and $8,644 in 2000. Ibid. From 2000 to 2008, New Jersey experienced an increase
of 36%, adjusted for inflation, in student expenditures, as compared to the 25% increase
in the national average. Hanushek, 5 T 29:2-9; see also D-84-86. Student expenditures
per pupil rose to $17,620, as compared to $10,297 nationally. See D-83. In 2008, New
Jersey was one of, if not the, the highest per pupil spending of all other states.*
Hanushek, 5 T 29:9-11. Although, student performance for the years when New Jersey
increased its spending was better than the national average, the difference in achievement
was minimal considering the spending increases New Jersey implemented. Hanushek, 5

T 32:1-10; see also D-84-86.

* While mindful the following is not before this court, for purposes of context it is included. The
latest U.S. Census data demonstrates the highest spending per pupil states in 2008 were New York
($17,173), New Jersey ($16,491), Alaska ($14,630), the District of Columbia ($14,594), Vermont
(%$14,300) and Connecticut ($13,848). See Public School Systems Spend More than $10,000 Per Pupil
in 2008, U.S. Census Bureau, http://www.census.gov/newsroom/releases/archives/education/ch10-
96.html (last visited March 18, 2011). According to the U.S. Census Bureau website, available at
http://www.census.gov/govs/school/, the data for 2009 will be released in April 2011, and the data for
2010 is currently being collected.
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Second, Hanushek opined it is far more important how money is spent than how
much is spent. Hanushek, 5 T 28:7-11. Specifically, rather than focusing on how much
more money to infuse into the system, significantly better performance results could be
achieved by removing the bottom five to eight percent of ineffective teachers and
modestly increasing class sizes. He urged the bulk of studies performed on class sizes
suggest reductions of one to two students have no noticeable effect on student
achievement.®® As such, he concluded the effectiveness of teachers more significantly
impacts performance than any changes in class size. Id. at 35:3-12. Accordingly, he
opined, each class may be increased by one to two students, and even up to five students,
without negatively affecting student performance. 1d. at 54:1-4.

Although the Master was impressed with Hanushek’s thoughtful, if thought
provoking analysis, it was problematic for this hearing for several reasons. First, the
focus of Hanushek’s testimony was predominantly national, rather than focusing upon
New Jersey. Second, there was a dearth of any meaningful review of the obstacles; e.g.
collective bargaining agreements, union contracts, tenure and statutory provisions, may
have on removal of the five to eight percent of our least capable teachers. Hanushek
acknowledged he had not specifically studied any such agreements in New Jersey or the

applicable statutory provisions. Furthermore, his testimony failed to give consideration

% Hanushek noted one specific study often cited to support a purported correlation between reduced
class size and demonstrable effects on achievement was the Tennessee Star Study conducted in the
1980s, which tracked the progress of students from kindergarten to third grade. The experiment
reduced class sizes from the average 24 to 25 by approximately one-third, or down to 15 students per
class. Hanushek testified the results only demonstrated modest improvement in performance when
compared to a significant one-third reduction in class size. Hanushek, 5 T 35:13-36:21. Furthermore,
he argued other studies conducted on class size show there was no improvement gained from
reductions in class sizes past the third grade. As a result of all the studies, Hanushek concluded the
effects of class size reductions, if any, were evident only in kindergarten and first grade, and, even so,
the modest effects were not sufficient given the substantially increased costs necessary to achieve
these reduced class sizes.
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to the possible costs associated with identifying and removing the five to eight percent of
our least capable teachers.®* In support of Hanushek’s proposition for removal of
underperforming teachers, the State cited to N.J.S.A. 18A:28-5, providing tenured
teachers may be removed for inefficiency, and N.J.S.A. 18A:6-11, requiring written
notice for inefficiency removal and 90 days to correct or overcome the inefficiency.
Dfs.” Post-Trial Br. § 300. While the statutes appear to allow removal tenured teachers,
the testimony from several superintendents appeared to suggest the removal process is
more onerous and costly than a literal reading of the statutes might suggest. See
Whitaker, 10 T 50:12-51:2 (difficult to remove teachers); Tardalo, 12 T 43:6-12 (noting
hundreds of thousands of dollars in legal fees to remove tenured teacher). Finally,
Hanushek’s testimony did not account for the possibility, if not the reality, there already
have been significant increases in class size since the implementation of SFRA. As
discussed above, the district witnesses testified to increases in class size having taken
place already.

Furthermore, New Jersey, by statute, mandates certain levels for class sizes in
high poverty districts, where forty percent or more of the students are “at-risk.” The
statute mandates, with some minor exception, grades K—3 cannot exceed 21 students,
grades 4-5 cannot exceed 23 students, and grades 6-12 cannot exceed 24 students. See
P-2; see also N.J.A.C. 6A:13-3.1. As such, the proposition urged by Hanushek cannot,
by law, be implemented in high poverty districts, of which there are 114 in New Jersey.

Hanushek conceded he had not studied New Jersey class size data over any time

period which would permit conclusions specific to New Jersey school children.

1 The superintendent of Clifton City, Tardalo, who testified for the plaintiffs, noted it costs hundreds
of thousands of dollars in legal fees to remove a tenured teacher.
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Moreover, Hanushek conceded the greater the funding reductions, leading to even greater
increases in class size, would cause greater hesitancy in concluding there would be no
impact on performance. Hanushek, 5 T 79:2-18. If class sizes had already been
increased, as they apparently have, then the result of further enlargements in class size to
accommodate the budget cuts, as suggested by Hanushek, could lead to a compounded
effect which would further deleteriously affect student performance. Lastly, the data
reviewed by Hanushek pre-dated, at least in large part, SFRA funding or reductions
thereto.

Accordingly, while the Master found Hanushek’s testimony compelling, and
worthy of further review by educators, legislators, and government officials, its focus was
not New Jersey. Certainly general propositions may be made across state lines; however,
for this hearing the focus necessarily need be on New Jersey. Without having the
opportunity to review prior increases in class sizes, current labor contracts, typical cost of
removal of our least capable teachers or the implications of tenure, Hanushek’s
conclusions are better left examined on another day, possibly in another forum.

The lack of correlation between spending and performance may also be an
intriguing theory worthy of legislative review, however, the same has no probative force
in assisting the State in meeting its burden before this court. The State’s reliance on this
position is ironic as it is in direct contravention of the underlying principle of SFRA: the
amount of aid necessary to deliver a thorough and efficient education as measured by the

CCCS can be quantified and “costed out.” Abbott XX, supra, 199 N.J. at 195 (“By way

of [*costing out’], the level of resources needed for students to perform to specified

standards, in New Jersey the CCCS, is identified.”).
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The remand requires a determination whether with the reductions of State aid,
through the SFRA formula, districts can provide a thorough and efficient education to
their students. Despite the court’s efforts to confine the hearing within the remand’s
parameters, the State’s presentation appeared more oriented to the Supreme Court.
Accordingly, one of the central tenets of the State’s experts’ testimony, lack of
correlation between spending and performance, can have little or no bearing on this
hearing. The sole purpose of this hearing was to determine whether the reductions in
State aid, resulting in less than full funding of SFRA, can pass constitutional muster. The
limited nature of the remand was to ascertain whether there was sufficient latitude in the
SFRA formula such that the reduced funding would not affect the delivery of a thorough
and efficient education. The State was either unwilling or unable to meet its burden, at
least as it concerned Erlichson and Hanushek.

iii. The State’s Fact Witness

Kevin Dehmer (“Dehmer”), employed by the DOE in the Division of Finance,
testified concerning the figures generated in response to this court’s inquiry regarding the
amount by which State aid was reduced from the original formula, the quantification of
the formula enhancements, and the various federal funding available to districts for the
2010-2011 year. Significantly, Dehmer testified in response to this court’s letter dated
January 28, 2011, in which the court, in an effort to focus the issues presented by the
remand, requested to be provided with proofs concerning:

1. The percentage and dollar reduction of funding in the Abbott and non-Abbott
districts in light of the current funding in relation to the SFRA formula;
2. The percentage and dollar amount required under SFRA for the Abbott and

non-Abbott districts should there have been no augmentation beyond that
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which was strictly required by the experts in creation of the SFRA formula
(that is, for example, (i) the formula applies a .47 at-risk weight, which was an
enhancement from the .42 to .46 weights suggested by the PJP panel; (ii) for
the LEP students weight, the PJP panel suggested a weight of .47 for each
LEP student, but SFRA applies a weight of .50; and (iii) for students who are
both LEP and at-risk, the non-overlapping resources were calculated to be
22.6% of the LEP weight, however, the DOE used a slightly higher figure of
25% in creating the combination weight) (hereinafter the “enhancements™).
D-126.
In response to the first inquiry, the data presented demonstrated the fully funded SFRA
formula for FY 11 would yield $8,450,619,035 of State aid, and the actual State aid
allocated was $6,848,783,991, resulting in underfunding of the formula by a total
$1,601,835,044, or a 19% reduction. Dehmer, 8 T 19:3-14; D-124 at 19. Of this
amount, $3,932,593,020 was K-12 State aid allocated to the former Abbott districts, or, in
other words, 57.42% of total formula aid for FY 11 being allocated to former Abbott
districts. See D-98. This data provided clear evidence of the levels of underfunding.
The prior assertion the reductions totaled $1.08 billion was, actually, the difference in aid
allocation between FY 10 of $7.930 billion and $6.848 billion in FY 11. See D-109.

In response to the court’s second inquiry regarding the formula’s original
“enhancements” and whether the same could allow the State to still provide the CCCS
despite underfunding, the data demonstrated the enhancements provided only a minimal
change. D-115. Specifically, the amount resulting from running the SFRA formula with
the reduced weights in comparison to the original formula was $72,267,056. Dehmer, 8

T 44:2-8; D-115. Accordingly, the “enhancements” are self-evidently insufficient to

even attempt to counterbalance the $1.6 billion underfunded amount.
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The State sought to elicit testimony from the witness to support its position
federal funding need be considered, and moreover, should be considered as a source of
funding to “make-up” the loss in State aid. Federal funding programs, discussed above,
were identified as available to the school districts in addition to the State formula aid.
The first was the Education Jobs Fund, the one-time federal program implemented for the
purpose of offsetting layoffs, and which provided a gross monetary allotment of
$262,742,648. See D-107. The allotment was allocated to districts to be spent within the
period from August 2010 to September 2012. 1bid. The former Abbott districts received
$138.8 million of the $262.7 million of federal aid.> See D-108. The districts had full
discretion in spending their allocations, with the caveat money not spent by the end of the
allotment period would be forfeited. Dehmer also testified concerning other one-time
federal funding programs, particularly, ARRA Title | and SIA, and ARRA IDEA Basic
and Preschool aid, as aforementioned. See D-110.

Essentially, the State sought to demonstrate the various federal funding programs
made available to States in response to the national fiscal conditions should have been
used by the districts to “make-up” for the loss in State formula aid. D-111. Focusing on
the former Abbott districts” $256 million reduction in K-12 State aid from FY 10 to FY
11, Dehmer pointed to data demonstrating the remaining federal funds available to these
districts totaled $269.8 million. D-111. In other words, the districts could “make-up” or
substitute their losses with these funds.

The limited remand orders directed the Master to consider whether the present

level of funding distributed through the SFRA formula was sufficient to deliver the

%2 Of the total Ed Jobs funds available, 52.83% are allocated to Abbott districts which represent 20%
of the population.
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CCCS. Federal funding is not within the SFRA formula. In Abbott XX, the Court made
clear consideration of available federal funds should not be “used as a crutch against
some structural failing in the funding scheme itself.” 199 N.J. at 174. Now the State
appears to urge the position the Court explicitly rejected. The availability of federal
funding was considered in lieu of providing the districts supplemental aid, in addition to
fully funded formula aid, during the three year look-back period, and was not envisioned
as a substitute for the State aid. 1bid. Accordingly, while the court permitted evidence of
available funding for completeness of record, as previously discussed herein, the same
does not assist the State in meeting its burden of showing current levels of SFRA funding
are sufficient to permit districts to provide a thorough and efficient education to their
students. Whether such funding should be considered is left to the Court’s best
discretion.

d. Plaintiffs’ Case

The plaintiffs called three witnesses; two of the witnesses were educators, and one
was an expert in the field of educational funding. The plaintiffs called Walter Wesley
Whitaker, Jr. (“Whitaker”), superintendent of the Buena Regional school district, Richard
Tardalo (“Tardalo”), superintendent of the Clifton school district, and Melvyn Wyns
(“Wyns”), as the plaintiffs’ expert.

The two educators called by the plaintiffs also appeared to be forthright and
competent. While the two school districts have vastly different characteristics, both have
concentrations of over 40% of at-risk students. Buena Regional school district, located in
Cumberland County, is designated as DFG “A.” Whitaker, 9 T 25:24-25. The district

has 2,082 resident enrolled students, of which 48.7% are at risk, and 21% are enrolled
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either with an IEP or classified as special education students. See D-106; Whitaker, 9 T
29:12. For FY 11, pursuant to the original formula the school district would have
received $22,837,518, but by way of the modifications received $17,971,409, a reduction
of $4,866,109, or 21.3%. See D-124 at 6. Comparatively, Clifton City, located in
Passaic County, is designated as a DFG “CD.” Tardalo, 11 T 18:12. The district has
11,262 resident enrolled students, of which 42.58% are at-risk, 7% are limited English
proficiency, and 11.5% are classified as special education students. See D-106; Tardalo,
11 T 23:12-24:2. The Clifton City school district would have received $33,412,583
pursuant to the original SFRA parameters, and received $20,704,783 under the modified
formula, a reduction of $12,707,800, or 38%. See D-124 at 12.

Without delineating the testimony of each educator, their concerns and identified
difficulties in providing the CCCS to their students were much the same as those of the
educators called by the defendants. Essentially, both educators called by the plaintiffs
testified the loss of teaching staff caused increased class sizes, and, more importantly, the
loss of academic support, necessary for struggling students, had put those students at a
greater disadvantage in meeting proficiency than they were already. The two
superintendents recounted the various efficiency measures implemented by their districts,
including saving on cafeteria services, transportation costs, health care plans, and legal
services. However, it was clear from their testimony the obstacles to cost savings were
much the same as those identified by the defendants’ district witnesses: collective
bargaining agreements, teacher tenure, including the high costs associated with removal
of a tenured teacher for inefficiency, the school district’s board of education’s decision to

abide by voter rejection of increased tax levies, and the unfortunate rejection of pay
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freezes by teachers’ associations. See Whitaker, 10 T 45:11-25 (noting teachers’
association refusing to accept pay freeze); Tardalo 11 T 80:20-81:1 (testifying collective
bargaining groups rejected pay freeze). Pursuant to the SFRA formula, the adequacy
budget for each district was meant to cost out the monies required to deliver the CCCS to
the students in each district. Absent a showing by the defendants the decisions
undertaken by the superintendents in dealing with the reductions were inefficient or were
not carried out in a manner least affecting the delivery of the CCCS to the students, it
appeared from the educators’ testimony a conscientious attempt was made to effectuate
the cuts in a reasonable and responsible manner. Without further proof a different
method of implementing the allocated funds, even with the reductions, would have
achieved the significantly better results, these educators cannot be faulted for utilizing the
funds as they did.

The plaintiffs” only expert, Wyns, had worked with New Jersey school funding
formulas for the past 31 years before retiring, first on behalf of the State of New Jersey
and thereafter as an expert for the plaintiffs, and has continually reviewed data
concerning the SFRA formula since its implementation. Essentially, Wyns testified
concerning the cumulative effects of reductions from FY 10 and FY 11, the effects of the
reductions on districts with high concentrations of at-risk pupils and lastly, had the aid
been distributed differently, there could be enough monies to bring nearly all districts to
their adequacy levels.

First, Wyns opined the reductions in State aid made in FY 10 and FY 11 had a
cumulative effect, particularly on districts spending under adequacy by keeping them

further away from adequacy. Wyns testified two series of “reductions” to State aid
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funding were made in FY 10. First, SFRA formula funding had been modified for 2009-
2010 year, by way of the FY 2010 Appropriations Act, which limited the State aid
growth limits to zero for districts over adequacy and to five percent for districts under
adequacy. Wyns, 15 T 21:22-22:11. As a result of the growth limit modifications, the
allocated State aid was reduced by $302.9 million for FY 10. Id. at 27:21-24; see also P-
133 at 7. Of the reduced amount, districts spending under adequacy were underfunded by
$228.4 million, or 75.41%, and districts spending over their adequacy budgets were
underfunded by $74.49 million, or 24.59%. Wyns, 15 T 28:19-29:18; see also P-133 at 4
& 7. Second, within the same fiscal year, in addition to reducing State aid by way of the
modified formula, pursuant to Executive Order No. 14 (2010) the State withheld $476
million in aid distributions during the middle of FY 10.* Wyns, 15 T 29:21-25. The
withholding of the remaining payments of aid to each district was equal to the amount of
surplus each district had set aside for use in the following year, FY 11.>* 1d. at 30:3-22.
In other words, the districts were advised, if there was a need for additional funds, then
the surplus should be used as a replacement of the withheld State aid. However, to use
the surplus, districts with needs for additional monies were required to make an
application to the DOE to request permission to use the surplus funds. Id. at 34:9-20.

Wyns opined the reductions in FY 10 resulted in districts which were under adequacy, to

be kept further from adequacy as their aid was not permitted to grow by twenty percent as

>3 State aid payments are provided to districts twice a month for 10 months. Wyns, 15 T 33:24-34:1.
> As a part of their budget process, districts retain a two percent surplus of their general fund budget
to be used two years in the future. Wyns, 14 T 64:13-19. In other words, districts put away a two
percent surplus in 2008-2009 for use in 2010-2011. Ibid. Anything above the two percent is deemed
excess surplus. Ibid.
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required by the original SFRA.*® Id. at 35:10-19. Based on Wyns’ analysis and the
definition of the SFRA formula, it is possible to cost out the resources necessary to
provide the requisite education. Wyns concluded, by definition, districts below adequacy
cannot provide a thorough and efficient education. Wyns, 16 T 29:11-18.

As a result of the reductions, 181 school districts out of 560° were spending
below adequacy in FY 10. 1d. at 82:22-24. The number of districts spending below
adequacy increased to 205, or 36.6% of school districts, following the reductions made in
FY 11. Id. at 90:21-22; see also P-126. Wyns identified 31 school districts which were
above adequacy in FY 10 had moved below adequacy in FY 11, while seven districts
which were below adequacy moved to adequacy. Id. at 91:5-16; see also P-126. He
analyzed the 205 districts below adequacy in the 2010-2011 fiscal year, which would
require $1,071,287,484 to bring them up to adequacy, were underfunded from the
original SFRA formula by $972,930,819. Wyns, 13 T 96:3-19; see also P-126 at 5. In
other words, had the formula been fully funded, the districts currently under adequacy by
$1.071 billion would have been under SFRA defined adequacy levels by only $98
million. Wyns, 13 T 96:15-19.

Of the 205 districts below adequacy in FY 11, 71 are high concentration districts,
64 are medium concentration districts, and 70 are low concentration districts. Wyns, 13
T 91:17-92:8; see also P-136 at 24. Wyns further testified, overall, there are 93 “high
need” districts within the State, as defined by the aforementioned N.J.A.C. 6A:13-3.3,

which include all former Abbott districts, requiring additional academic support

% As previously noted, to determine spending to adequacy levels for FY 11, the sum of a district’s
Adequacy Budget, Special Education Categorical Aid, and Security Aid for FY 11 was compared with
the district’s spending in FY 10.

% Wyns excluded vocational school districts in his analysis.
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programs and which must maintain specific class sizes by statute. Wyns, 13 T 54:9-
55:2-4; see also P-2. The districts currently under adequacy include 59 high need school
districts, or 66%. Wyns, 13 T 100:12-15. Of these high need districts, 18 former Abbott
districts are currently under adequacy, two of which, Millville City and Neptune
Township, fell below adequacy as a result of the State aid reductions for the current year.
Wyns, 13 T 101:19-22; see also P-126 at 3—-4. Furthermore, the students residing in the
districts below adequacy for FY 11 represent 54% of the total student resident enroliment
for the current school year, and also represent 72% of all the at-risk students residing
within the State. Id. at 100:12-23; P-126 at 5.

Wyns opined, by utilizing the definition in the SFRA formula, districts below
adequacy cannot provide a constitutionally mandated education, and accordingly, the 205
districts below adequacy for FY 11 cannot be providing the CCCS. Wyns, 16 T 29:11-
18. To bring districts up to adequacy, the formula explicitly provided for Educational
Adequacy Aid to be allocated to the former Abbott districts, however, for all other
districts the formula implied, if it was fully funded, then the twenty percent aid growth
limits would allow all districts below adequacy to be at adequacy in three years from the
SFRA’s implementation. Wyns, 13 T 98:7-24. In other words, had the formula been
fully funded each year since its implementation, almost all the districts currently below
adequacy would be at adequacy. Wyns, 13 T 97:6-17.

Despite the State’s best efforts, Wyns demonstrated the reductions fell more
heavily on districts with higher concentrations of at-risk pupils and on the children
educated within those districts. Wyns, 13 T 74:12-17. The FY 11 aid reductions were

allocated to the various concentration districts as follows: high concentration districts had
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$687 million of their aid, or $1,530 per pupil, reduced; medium concentration districts
had $329 million of their aid, or $1,158 per pupil, reduced; and low concentration
districts had $585 million of their aid, or $944 per pupil, reduced. > Wyns, 13 T 68:3-
18; P-131. The 93 high need districts, which include former Abbott districts, had a
reduction of $627.2 million, or $1,529 per pupil from SFRA required levels for FY 10,
while districts with low concentrations of at-risk students were reduced $944 per pupil.
Id. at 68:12-18; see also P-131. The apparent anomaly in this conclusion was the
districts with the lowest DFGs and the former Abbott districts experienced the smallest
percent cuts of SFRA formula aid for FY 11. See P-128. However, Wyns explained the
districts with the highest needs received the greatest amount of State aid, as compared to
districts with lesser needs. Wyns, 14 T 28:3-29:5. Therefore, reducing even a small
percentage amount of aid from the districts with substantial funding would result in
greater per pupil reductions than in districts which have small State aid allocations. Ibid.
Accordingly, despite the overall reductions in State aid to districts with high
concentrations of at-risk pupils being a smaller percentage of their total State aid

allocation, on a per-pupil basis the reduction amounts were greater than for districts with

lower concentrations of at-risk students.

" Wyns analyzed the revenues per pupil available to districts from both State and local resources
using “weighted student enrollment.” He testified, normally, the per pupil revenues, the amount of
money available in a district to spend on a student, are determined by dividing the available monies,
from State aid and the general fund, by the total number of enrolled students. However, a more
accurate outcome would occur if the each student included in the total student enrollment for the
districts was “weighted” by the same factors used in the SFRA formula in order to better account for
student needs. Wyns’ analysis demonstrated when the available monies are divided by the total
“weighted” student enrollment, the districts with the most at-risk concentrations have the least revenue
because the needs of each individual student are so high, as follows: $9,917 per-pupil in former
Abbott districts, $9,617 in high need districts, and $10,317 in non-Abbott districts. Wyns, 14 T 25:3—
25; see also P-136 at 28-29, 31, 34.
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Interestingly, it should be mentioned, the plaintiffs’ expert opined enough State
aid funds were provided in FY 11 to bring all districts to adequacy had the funds been
allocated in a different matter. As a result, the current levels of State aid could have
provided a thorough and efficient education as measured by the CCCS. However, as
discussed hereinafter, redistributing funds in the manner suggested by the expert would
run afoul of the very definition of SFRA. Essentially, Wyns testified the districts under
adequacy would require $1.071 billion to bring them up to adequacy, however, there
were also 355 districts which were spending in excess of their adequacy limits by $1.05
billion. Wyns, 13 T 106:2-190:1. Had the funds been redistributed differently, by
removing all State aid in excess of adequacy from those districts above adequacy, and
allocating those funds to districts below adequacy, the $1.08 billion reduction resulting
from the 4.994% decrease could have been effectuated, mathematically, without affecting
the school districts ability to provide the CCCS, as defined by the SFRA formula. Wyns,
14 T 37:2-7 & 43:5-19. While this proposition could have made the resolution of the
issues before this court that much simpler, the expert’s position is problematic and was
rejected by both parties. First, as the expert conceded, to achieve near adequacy for all
districts, 355 school districts would have to be stripped of any aid in excess of adequacy
and the excess aid would then have to be redistributed to the districts below adequacy.
Significantly, in order for his proposition to work, this redistribution would not only
apply to aid allocated for FY 11, but also to any monies a district has in excess of its
adequacy budget.

To illustrate the effects by way of example, two districts, Mendham Borough, a

DFG J district and Asbury Park City, a former Abbott district, both identified by the
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expert as being over adequacy in FY 11 will be compared. See D-126 at 6 & 14.
Mendham Borough has $55,932 in excess of its adequacy level, P-126 at 6, and its State
aid of $410,182 due under the original SFRA parameters was reduced by 100% in the
current year pursuant to the FY 11 Appropriations Act. See D-124 at 19. In comparison,
Asbury Park City has $16,853,343 in excess of its adequacy budget, P-126 at 14, and its
State aid was reduced by $3,277,442, or 5.7%, from the fully funded SFRA for FY 11.
See D-124 at 1. To achieve near adequacy levels for all districts, both Mendham
Borough and Asbury Park City would have to give up the $55,932 and the $16,853,343,
respectively, as those amounts are part of the $1.050 billion Wyns calculated as the
excess of adequacy. The inequity which would result from such actions is clear.
Furthermore, the SFRA formula accounted for those districts which were spending above
their adequacy budgets at the time the formula was implemented. The formula provided
Adjustment Aid as a transition tool to permit the districts spending above adequacy to
maintain their expenditure levels, at their 2007-2008 spending levels plus two percent,
which was meant to prevent significant increases in the tax levies for those districts and
substantial cuts to their academic programs as a consequence of the sudden loss of funds.

See Abbott XX, supra, 199 N.J. at 157. In other words, the formula specifically

considered districts which were spending above adequacy, and may require additional
funds to ease the transition process. To now suggest those excess funds accumulated by
the districts can be taken and redistributed goes against the very SFRA formula.
XI.  Conclusion
New Jersey’s commitment to its young students is constitutionally mandated and

steadfast.
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School funding is a matter of enormous complexity and importance. This Master
has already noted its concern that funding, in and of itself, can never be sufficient to
ensure our students will perform as it is thought they must. Rather, enabling our youth to
surmount successfully the challenges they will face requires the cooperation and
dedication of administrators, teachers, support staff, and possibly most importantly, the
family. As Dr. Hanushek aptly noted, higher achieving students are the future of our
nation and the fulcrum upon which we will determine whether our students can
successfully compete in a global marketplace.

Although this court agrees with Dr. Hanushek how money is spent is much more
important than how much money is spent, the focus of this remand is a narrow one. The
Supreme Court directed the remand hearing address whether current levels of funding for
FY11, through the SFRA formula, can permit our school districts to provide a thorough
and efficient education to the children of our State. Given the proofs adduced as
heretofore related, the answer to this limited inquiry can only be “no.” The more
daunting questions have been reserved by and for our Supreme Court.

The core objective of SFRA was to create a unitary funding scheme to ensure all
students are provided with a thorough and efficient education, not just those students who
by happenstance resided in the Abbott districts. There were a significant number of at-
risk students in non-Abbott districts who were deprived of the benefits of the Abbott
remedial measures. To address this inequity, the State proposed the SFRA formula.
Professionals, capable educators, and community leaders came together to determine
what was fiscally necessary to deliver a thorough and efficient education to all the school

children of New Jersey, not just those in Abbott districts. The result was the “costing
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out” approach which is the essence of the SFRA formula. The same is premised on the
principal by thoughtfully reviewing all relevant factors and determining their costs it is
possible to come up with the “bottom line” amount required to deliver a thorough and
efficient education as mandated by the State Constitution.

The State, on behalf of the Legislature and the Governor, petitioned for approval
of the new formula and abandonment of the long-standing parity remedy.® The State
successfully convinced the Supreme Court in Abbott XX to permit the evolution from
parity to SFRA. To now apparently suggest the formula is ill conceived and therefore
need not be fully funded cannot successfully be urged before this Master, regardless of
fiscal conditions.

Having had the opportunity to review thousands of pages of exhibits, having
heard from ten witnesses, and having allowed counsel the fervor of advocacy, the hearing

can be distilled to these essential components:

1. If the SFRA formula had been fully funded for FY 11 an
additional $1.6 billion would have been required;

2. Despite the State’s best efforts, the reductions fell more
heavily upon our high risk districts and the children
educated within those districts;

3. The aid reductions have moved many districts further away
from *“adequacy”; and

4, The greatest impact of the reductions fell upon our at risk

students.

%8 The “parity remedy” was mandated by the Supreme Court in Abbott IV as an interim remedial relief
which increased per-pupil expenditures for poor special needs districts (later referred to as Abbott
districts) to be on par with the budgeted average expenditures of the more affluent DFG | and J
districts. 149 N.J. at 189.
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SFRA was enacted in 2008. It was constructed with the intention of attempting to
bring districts to adequacy by FY 11. Its plan remains unfulfilled given the spending
reductions effectuated in FY 10 and FY 11. Despite spending levels that meet or exceed
virtually every state in the country, and that saw a significant increase in spending levels
from 2000 to 2008, our “at-risk” children are now moving further from proficiency. Our
Court has recognized, as it must, it cannot and should not run our school system. That
responsibility must repose with the other branches of government, and thereafter with the
Department of Education and the various districts in the prudent utilization of funding
provided. That said, the Court cannot abandon or waiver from its constitutional
commitment. Although discretion had been afforded to the individual districts to spend
their allocated monies in a manner that best serves those districts’ needs, it was painfully
obvious important support and ancillary programs have been eliminated in effectuating
the imposed reductions. These programs had helped bring our at-risk and under-
performing students closer to the mandated standards.

The irony of the parties’ current position is too obvious to note. Two years ago,
the State came before this court and the New Jersey Supreme Court urgently petitioning
for an abandonment of parity funding, and an acceptance and implementation of a fairer
funding formula which was structured to ensure all students in New Jersey, not just those
who by happenstance resided in the Abbott districts, receive a thorough and efficient
education as measured by the Comprehensive Core Curriculum Standards. The plaintiffs,
with equal fervor, argued the formula inadequately cared for our disadvantaged youth and
implored the Court to retain the parity remedy, at least until a more equitable formula

could be enacted. Now, less than two years thereafter, the State seeks to abandon the
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formula it fought so strenuously to support, and the plaintiffs insist the formula must be
supported. The wisdom of the SFRA formula is not within the ambit of this remand
hearing. Rather, this court is solely to address, utilizing the SFRA formula, whether the
reduced spending levels for FY 11 can enable the districts to provide their students the
education required by the New Jersey Constitution. Thirty-six percent of our districts
were funded at a level below adequacy for FY 11; seventy-two percent of our at-risk
students reside in those districts. The Legislature proposed and the Governor signed into
law, the FY 2011 Appropriations Act thereby reducing the aid called for by the SFRA
formula in the amount of $1.601 billion. The aid reduction was formulated with the
specific intention not to disadvantage districts most reliant upon State aid. Generally,
those districts have the highest concentration of at risk students. Despite this laudatory
goal, the nineteen percent reduction in SFRA funding from FY 10 to FY 11 fell, most
significantly, on those districts least able to withstand the reductions.

The difficulty in addressing New Jersey’s fiscal crisis and its constitutionally
mandated obligation to educate our children requires an exquisite balance not easily
attained. Fair and equitable education funding is a conundrum that has been addressed by
our Court for almost forty years and, one might imagine, is not soon to conclude.
Progress has been made; how to maintain that progress in light of daunting fiscal
realities, reposes with our highest Court and the other coordinate branches. Something
need be done to equitably address these competing imperatives. That answer, though, is
beyond the purview of this report. For the limited question posed to this Master, it is

clear the State has failed to carry its burden.
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During the course of this hearing various issues arose which are of moment, but
could not be the focus of the remand hearing. Questions concerning the viability and
advisability of tenure, how future contracts with teachers should best be addressed,
required time to teach on a daily basis, a fair teacher evaluation process, appropriate pay
scales for our administrators, encouragement of pre and post school programs for our
students who are falling further from proficiency, how to further assist the districts in
effectuating efficiencies, appropriate class size, what consideration should be given to
existing federal funding, and the like, are all worthy of review and consideration. These
issues, though, must be left to others as they are beyond the narrow ambit of this remand.

The court wishes to acknowledge the honor the Supreme Court has afforded to its
Master, recognize, with appreciation, the assistance of all counsel without which this
report could not have been timely rendered, and the invaluable support offered by Ms.

Anna Drynda, Esq.





