Oswald Schmidt, et als.,
Defendants in Error,

VS. In Error to
. i»-Hudson Circuit
John Zeller, Sherlff, and | ! n rcur
. Court.
Randolph Perkins, Audi-

tor,
Plaintiffs in Error.

BRIEF FOR PLAINTIFFS BELOW—DE-
FENDANTS IN ERROR.

This action is in replevin, brought by Os-
wald Schmidt, Paulo Roddewig, Waldo
Becker and Alphonse L. Hageboeck against
John Zeller, Sheriff of the County of Hudson
and Randolph Perkins, auditor, to recover cer-
tain engines and appurtenances mentioned in
the declaration.

The defendants, by their avowry, claim title
under an attachment issued out of the Circuit
Court of the County of Hudson, at the suit of
Charles J. Dorrance against the Whitehead
Machinery Company, a corporation of the
State of Iowa, under which the said sheriff
claimed to have attached the property men-
tioned in the declaration, and the said Perkins,

as auditor, to have taken it into his posses-
sion.
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The issue made by the pleadings is whether
or not the property in question was, at the
time of the attachment, the property of the
Whitehead Machinery Company or of the
plaintiffs.

The facts with reference to this property are
admittedly the following:—

The Whitehead Machinery Company was a
corporation of the State of Iowa, its principal
place of business being at Davenport, in that
State, and was engaged in buying and selling
second hand machinery. In Nineteen hun_
dred and Four the Company became desirous
of purchasing the property in question, being
second hand engines which were then in the
City of New York from the Edison Electric
Company.

The Company not having the ready money
to make the purchase, it was arranged between
the Company and the plaintiffs that the plain-
tiffs and Mr. Whitehead, the General Manager
of the Company, should endorse notes for the
Company to the extent of $7,500, which notes
were to be discounted at the Citizens National
Bank of Davenport. The property after pay-
ing transportations, commissions, etc., actually
came to about $11,000, of which the Company
paid all above $9,975, and notes for this
amount ($9,975) were endorsed by the plain-
tiffs and Whitehead. These notes were dis-
counted at the Citizens National Bank of
Davenport and the money used to pay the
Edison Company.

On the first of November of the same year,
Nineteen hundred and four, these notes were
consolidated into one promissory note, dated
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November ist, 1904, signed by the. Whitehead
Machinery Company, A. L. Hageboeck, Treas-
urer, and endorsed by W. W. Whitehead, A.
L. Hageboeck, Waldo Becker, Oswald Schmidt
and Paulo Roddewig. This note was payable
one year after date, with interest at the rate of
six per cent, per annum.

(Testimony of Whitehead, p. 9, h 10

to p. 12, 1 8)

Oswald Schmidt, p. 32, 1. 36 to p. 33
1 36.

Testimony of Roddewig, p. 40, 1. 35
to p. 41, 1 20.

August A. Balluff, p. 46, 1. 34 P*
47T 1. 2.

Waldo Becker, p. 48, 1. 31to P- 49»
1 24.

Dr. A. L. Hageboeck, p. 65, 1. 13 top.
66, 1, 38.

Exhibit P. 1 p. 124.

It was agreed at the time of the purchase
that any returns from sales of this machinery
were to be applied on the liquidation of the
notes.

(Testimony of Whitehead, p. 12, 1, 23.)

Roddewig, p. 41, lines 11 to 18

(Schmidt, p. 36, lines 19to 24).

(Waldo Becker, p. 49, 1. 25 to p. 50,
1. 8).

(Dr. Hageboeck, p. 65.1. 27 to p. 66,
1. 3-)

Sixteen hundred dollars was realized from
the sale of one piece of machinery, but this was
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kept by the Company and never turned over
to the plaintiffs.

(Whitehead, p. 27, 1. 14 and p. 28 1.n
to 26.)

The note was due by its terms on the first
day of November, Nineteen hundred and five.
Before that date, Paulo Roddewig and Oswald
Schmidt, two of the endorsers, announced that
they would not consent to any renewal of the
note, and the cashier of the Citizens National
Bank, notified the endorsers that the note was
coming due and must be paid.

(Schmidt, p. 38, 1. 7; Becker, p. 50,
1 16)

Under these circumstances the machinery
still remaining unsold and the note about to
come due, the four plaintiffs who were liable
on the note (the other endorser, Whitehead,
not having any money) took a bill of sale from
the Company of the property in question in
this suit, and paid the note at the bank.

(Testimony of Whitehead, p. 13, lines
20to 30; p 17, L 38 to p. 18, 1 30.
Schmidt, p. 34, 1 20 to p. 35,1. 30.
Roddewig, p. 41, 1. 21 to p. 42, 1. 32.
Balluff, Cashier of Citizens .National
Bank, p. 47, lines 11 to 40.
Waldo Becker, p. 50,1. 37 to p. 51,1. 35.
Dr. Hageboeck, p. 66, 1. 38 to p.
1 39.
Exhibit P. 5, p. 139.)
The property in question was at that time in
storage on the pier of the Pennsylvania Rail-
road Company in Jersey City, having been left
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there in its transit from the City of New York,
where it had been purchased, and notice was
at once given to the freight agent of the Penn-
sylvania Railroad Company at Davenport, who
notified the General Agent of the Pennsylva-
nia Railroad Company at New York of the
transfer.

(Testimony of C. E. Adams, Freight
Agent, p. 29, 1. 31 to p. 31,1. 2 in-
cluding letter to George T. Smith,
there inserted, Exhibit P. 20, p. 140
and 141.)

The property then consisted of a lot of sec-
ond hand machinery which had cost, including
transportation, commissions and all expenses,
$9,400 ($11,000, less the $1600 received from a
sale), which the company had never been able
to sell, which had been held by it for a year
and three quarters and had not only suffered
from time but was subject to charges for stor-
age, demurrage and transportation. (White-
head, p. 25, 1 35.)

Parrish, one of the attaching creditors, testi-
fied that he had endeavored to sell these en-
gines and had been unable (p. 82 1 18 to 21)
and it appears by cross-examination of White-
head by Parrish’s attorney that the best offer
he could get was $2,500 (p. 19 1 39).

For this machinery, therefore, the four
plaintiffs paid the sum of $9,388.75, being
$9,250, the principal of the note, and $138.75
interest; (Balluff,p. 47, lines 3 to 6) and all of
this was paid in cash or in notes which have
since been paid, and the promissory note
made by the Whitehead Machinery Com-
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pany was surrendered to the Whitehead
Machinery Company. This transaction oc-
curred on the third and fourth days of Oec-
tober, Nineteen hundred and five. The noti-
fication to the Railroad Company was made
on the same day. (Exhibit P. 20, p. 140-141).

The attachment in question was issued on
the seventh day of October, Nineteen hun-
dred and five, three days after this transac-
tion was completed. There is no question
that the transfer is prior in time to the at-
tachment.

The testimony of the defendants, most of
which went in under objection, was intro-
duced to show that at the time of this trans-
fer the Whitehead Machinery Company was
insolvent and that all the four plaintiffs were
directors of the company and had notice of its
insolvency.

The facts above stated, as to the purchase
of the machinery, the value thereof, the par-
ticulars of the transfer from the company to
the plaintiffs and the priority in time were
not controverted. The plaintiffs' and the
applying creditors in the attachment suit are
and were non-residents of the State of New
Jersey.

I

The law governing this case is the law of
the State of ITowa. If the transfer was valid
by the laws of that State it is valid here as
against all persons not residents of this State.

Varnumvs. Camp)\st Green, 326;
Bentley vs. Whittemore, 4th C. JEL
Green, 462.
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IL

The transfer to the plaintiffs was valid by the
1aws of the State of Iowa. The law of the
State of Iowa was proved in the case both
by the plaintiffs and the defendant.

(Testimony of Waldo Becker,p. 54» 1.
39 t° A 57, 7 13))

(Testimony of Carr, defendants’ witness
p. 115 7. 18 top. 116 /. 25.)

The leading case in Iowa is the case of Gar-
rett, Trustee, vs. Bzirlington Plow Company, 70
Iowa, 697. On page 701, Beck, Justice, deliv-
ering the opinion of the court, says:

“We understand that he (a director)
may become a creditor of the corporation,
may advance it money or sell it property
and the obligations of the corporation ex-
ecuted therefor may be enforced by him.
In this regard he occupies no different
position from that of any other creditor,
and if the debt which he holds was con-
tracted in good faith and.there is an ab-
sence of fraud on his part he may take
security or payment though the corpora-
tion be insolvent and he may thereby ac-
quire priority in the payment of his
claim.” And the court refers to the fol-
lowing cases:

Buell v. Buckingham, 16 lIowa, 284;

Farmers and Merchants Bank o fLyne-
ville v. Wasson, 48 Iowa, 336;

Hallon v. Indianola Hotel Co. 56 Iowa,
178, and many other decisions to
the same effect.
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In the case of Warfield, Howell & Co. v.

Marshall County Canning Co. et al. 72 Iowa,
666, the court, through secevers, Judge, used
the following language, on page 670:

“Corporations can make contracts and
transfer property, possessing the same
powers 1in such respects as private indi-
viduals (Code, Section 1059). Such is the
rule in the absence of a statute, and there-
fore it has the right to prefer one creditor
to another (2 Mor. Priv. Corp. Section
802).”

This case was referred to and affirmed in 80
Towa, p. 386" on page 386, in which the follow-
ing language was used by the court:

“It was held in Warfield v. Canning
Co., 72 Iowa, 667, that a corporation may
prefer its own stockholders and directors
to other creditors, and that a mortgage
given to secure an officer and stockholder
was valid even though it was authorized
by his own vote.”

And further states from Garrett v. Plow
Co., supra:

“No reason can be given why a director
who holds a valid debt against his corpo-
ration may not, though it be insolvent in
a fair and honest way, take its property
in security.”

The same doctrine is declared in Re-assign-
ment of Woolen Mills, 101 Iowa, 189, in which
Dcemer, Judge, used the following language :

“ Another point made is that the bene-
ficiaries in the mortgage are directors of
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the corporation, and that as such they
could not take security to the prejudice of
other creditors. This question seems to
be settled adversely to appellants in the
cases of Garret v. Plow Co., 70 Iowa, 702
(29 N. W. Rep., 395); Warfield v. Canning
Co., 72 Iowa, 670 (34 N. W.Rep., 467), and
Rollins v. Carriage Co., 80 Iowa, 386 (45
N. W. Rep., 1037).”

As late as the case of First National Bank
v. Garretson, 107 Iowa (see bottom of page 200),
the following language is used by the Supreme
Court:

“ It 1s well settled in this State that an
insolvent corporation may make payment
of its debts or give property in security
therefor, just as a natural person may
do, and it may prefer one of its creditors
over another.”

The Court further states in Manton v. Seiber-
ling, 107 Iowa, 531, that there are no decisions,
to its knowledge, conflicting, criticising or
overruling the cases referred to.

Mr. Carr, the defendants’ witness, admits
that that is the law, and in answer thereto
simply states a criticism by a Judge in a recent
opinion, which amounts merely to this; that if
the question were res nova he (the Judge, not
necessarily the Court) might take a different
view, but it is admitted on all sides that the
law of the State of Iowa stands thus to-day.
That he (a director) may become a creditor of
the corporation; may advance it money or sell
it property, and obligations of the corporation
executed therefor may be enforced by him.



In this regard he occupies no different position
from that of any other creditor. And if the
debt which he holds was contracted in good
faith and there is an absence of fraud on his
part, he may take security or payment though
the corporation be insolvent, and he may
thereby acquire priority in the payment of his
claim.

That being so, the question of the solvency
or insolvency of the corporation became en-
tirely immaterial.

The attorney for the defendants, however,
insisted that he had a right to go to the jury
upon the question of the good faith of the
transaction, and that the question of good
faith was a jury question.

As we have before said, the facts respecting
the acquisition of and payment for the machin-
ery with the plaintiff's money, the indebted-
ness of the corporation to the plaintiffs for this
machinery, the circumstances of the transfer
of the machinery are not controverted and
are admitted by the testimony of the defend-
ants’ witness. ( Testimony of Johnson, p. 106,
line 24, top. 107, 1, 13)

The plaintiffs themselves are people of stand-
ing in the community where they belong. Mr.
Oswald Schmidt is a manufacturer (p. 32, lines
20 to 25); Paulo Roddewig is also a manufac-
turer (/. 40, lines 21 to 24); Waldo Becker is a
lawyer and is Mayor of the City of Davenport
{p. 48, lines 19 to 22), and Alphonse L. Hage-
boeck i1s a leading physician of Davenport,
having a large practice (p. 107, /. 30, to p. 108,
/. 12).

It appears, moreover, that before the transfer



of this machinery was made the parties con-
sulted with Judge Waterman, an ex-Justice of
the Supreme Court of the State of Iowa, and
acted under his advice as to the legality and
the character of the transaction.

(Whstehead, p. 18, lines 1 to 28; Rodde-
wig, p. 41, /. 37, to p. 42, line 1¥
Becker, p. 51, line 10 to line 30; Hager
boeck,p. 67, lines 18 to 22.)

It seems by the testimony of Dr. Hageboeck
that not only was Judge Waterman consulted,
but other lawyers. They state that they con-
sulted some of the best legal talent in the City
of Davenport.

Under these circumstances there was noth-
ing that could go to the jury.

“Good faith means without fraud or decep-
tion. It signifies honesty as distinguished from
mala fides or bad faith.”

Am. & Eng. Encycl. of Law, ind Eds
Vol. 14,p. 1078

“ It means acting with an honest purpose.”
Winter vs. Haynes, 84, Illinois, 585.
“It means absence of bad faith or mala fides.”

Margridge vs. Clapp, L. R. Ch. Div.,
1892, Vol. 3,p. 391.

“ Good faith is the opposite of fraud and
bad faith and its non-existence, as in all other
cases where fraud is imputed, must be estab-
ished by proof.”

McConnellvs. Street, 17/*, Illinois, 253.

What element of fraud or of mala fides could
a jury have possibly found? There was no
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concealment; immediate notice of the transfer
was given to the carrier, and such possession
as could be taken of the property was taken.

There was no advantage taken of the other
creditors of the corporation except such as the
laws of the State of Iowa permitted, and it
surely cannot be bad faith to do what the laws
permit.

And lastly, there was no inadequacy of
consideration. The plaintiffs were paying
$9,388.75 for machinery which, including the
costs of transportation from New York to Jer-
sey City, of commissions on its sale and all
other expenses, had cost $9,400. It had been
standing in Jersey City subject to rust and
other deterioration for a year and three-quarters
and had on it all manner of charges and de-
murrage.

It was machinery which one of the attaching
creditors himself had tried to sell unsuccess-
fully and had not been able to get an offer of
more than $2,500.

The defendants offer no evidence whatever
as to value of the property. If this property
had been worth more than what the plaintiffs
had given for it they could and would have
shown it. Parrish is a dealer in engines and
the other attaching creditors were all engaged
in the same line of business.

The transaction was beneficial to the other
creditors of the Company. For this machinery
which, at a forced sale, would probably not
have realized even the $2,500 which Mr.
Parrish was unable to obtain. By taking in
this property at the figure they did, the plain-
tiffs immediately reduced the liability of the
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Company by about $9,400, and so they settled
their claim for practically 25 cents on the
dollar, giving the other creditors the benefit of
this large reduction in the liabilities of the
Company.

Moreover, equitably this property was never
really the property of the Whitehead Machin-
ery Company. It was purchased in the name
of the Whitehead Machinery Company under
the explicit agreement that the moneys realized
from the sale should go to the people advanc-
ing the money. They were therefore equit-
ably entitled to be reimbursed out of this prop-
erty for the amounts they had paid for it before
the general creditors of the Company had any
share in it. When they took the property they
did not deprive the creditors of the Company
of anything that they had a right to look to.

There was no estoppel against them. No
credit was shown ever to have been given to
the Whitehead Machinery Company on the
strength of its ownership of this property.

Fraud is a question for the jury, but only
when the facts are disputed.

S,turtevant v. Ballard, 9 Johns, AL Y,
337-342.

Macullar vs. McKinley, 99 N. Y, 353.

Upton wvs. Tribilcock, 91 U. S., 45;

Citing

Pettibone v. Stevens, 15 Conn., 19.

Beers vs. Bottsford, 13 Conn., 146.

Cyc. of Law Zf Pro., Voi. 20,p 123;
and cases there cited.

Amer. & Eng. Encycl. of Law, 2nd Ed.
Voi. 14,p. 190.

%



The charge of fraud must be proved by clear
and satisfactory evidence. It cannot be sus-
tained by mere insinuation or suspicion,
strained inference, doubtful or suspicious cir-
cumstances or mere conjecture and evidence
which produces a vague misgiving 1is not
enough.

Cyc.ofLaw & Pro., Voi. 20,p. 120, and

cases cited.

The burden of proof is on the person setting
up the fraud. Fraud is never presumed but
must be affirmatively proved. Cyc. of Law and
Pro., Voi. 20,p. 108, citing many cases in va-
rious States of the Union.

The question was raised whether or not the
plaintiffs were creditors of the corporation at
the time of this transfer.

They were liable for the debt to the bank.
They received from the bank the note on which
the company was liable. If they had not been
creditors before, by paying the note at the
bank and receiving the same they became cred-
itors; and if that be not so then the transaction
was a sale, by which the plaintiffs purchased
from the corporation and instead of paying the
money to the corporation used it at the corpor-
ation’s request for the purpose of paying its
debts, a perfectly valid consideration under the
cases In lowa, which have been cited, under
which it has been held that a director may deal
with a corporation as though he were not a
director, and corporation have the same powers
to transfer their property as private individuals
this transaction was perfectly legal.

But the company had agreed with them to
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protect them out of the sales of the machinery.
Having the right to the performance of that

duty by the company, they were clearly cred-
itors.

New Jersey Insurance Co. v. Meeker,
Zlh Vroom, 300, in which Chief Jus-
tice Beasley reviews the wvarious
decisions defining debtor and
creditor and lays down a definition
of creditor.

HI.

If the case had gone to the jury and the
jury for any reason should nave found a ver-
dict for the defendants it would have been the
duty of the Court to set it aside.

Baldwin vs. Shannon, 14th Vroom, 596,
which has frequently received the
approval of this Court.

M yer vs. Madreperla, 39th Vroom, 258;
and McCormack vs. Standard Ol Co.,
31 Vroom, 243.

To sum it all up the equities are entirely on

the side of the plaintiffs. To all intents and
purposes this machinery was their machinery;
they had paid every dollar for it which it rep-
resented; they were the ones to receive the
proceeds.
w The transaction with the bank by means of
the note was a transaction by which they raised
the money to buy the machinery; it was their
credit that was pledged.

What the Whitehead Machinery Company
spent in the purchase of this machinery was
re-paid to it by a sale of a part of this ma-
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chinery, so that the machinery as it stood, rep-
resented not one cent of the Whitehead Ma-
chinery Company’s money and not one cent of
the money or property of its creditors, outside
of the plaintiffs. The creditors had no interest
whatever in it. The taking of it by the plain-
tiffs reduced the indebtedness of the corpora-
tion by about $9,400, which reduction went to
the increase of the dividends of the other cred-
itors. .

In the whole transaction these plaintiffs have
acted as they lawfully might act under the laws
of the State of Iowa, under the advice of most
reputable counsel and with entire honesty.
Their action redounded to the benefit of all the
creditors of the Whitehead Machinery Com-
pany.

To allow the plaintiffs in the attachment
suit, non-resident creditors, to reap the fruits
of their attachment would be giving them the
property of the plaintiffs; would be giving
them an advantage over all the other creditors
of the Whitehead Machinery Company and
would use the Courts of this State to work out
a result inequitable and unjust.

We respectfully insist that upon every prin-

ciple of law and justice the action of the trial
Court in directing a verdict was right and
that the judgment should be affirmed.

G eo rge W. Rurode,
Attorney.

M. T. Rosenberg,
Of Counsel.
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Brief for Plaintiffs in Error.

THE FACTS.

Whitehead Machinery Company was a corpora-
tion organized under the laws of the State of Iowa.
Its business was the buying and selling of second-
hand machinery. In February, 1903, the company
purchased several large pieces of second-hand ma-
chinery from the Edison Company in New York
City. This was taken across the river to Jersey
City and stored on one of the piers of the Pennsyl-
vania R. R. Co. It remained there until it was at-
tached by the Sheriff of Hudson County on Octo-
ber 7, 1905, pursuant to a writ of attachment
issued out of the Hudson County Circuit Court at
the suit of Charlesd. Dorrance. Two’other credit-
ors afterwards filed affidavits in that suit and were
admitted as applying creditors. Randolph Perkins,
one of the plaintiffs in error, was duly appointed
auditor under the attachment act, and was about
to sell the property, as perishable, under an order
obtained for that purpose, when the defendants in
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error sued out a writ of replevin against him and
the Sheriff who had executed the original writ of
attachment: A declaration was subsequently filed,
and pleas and avowries followed. The issue was
whether the '*property was the property of the
Whitehead Machinery Company or of the defend-
ants in error. Judgment in the original attach-
ment suit was shortly after entered against the
Whitehead Machinery Company by default.

The defendants in error claimed that they secured
title to the machinery by a bill of sale, or receipted
bill (Exhibit P 5 on page 139) on October 4th, 1905,
or three days before the attachment issued. It was
shown that, at least a year prior to that time the
company had held a creditors’ meeting at which an
extension of credit was given; that during the year
1905, the company struggled along, doing less and
less business; that the storage charges on the ma-
chinery in question had not been paid, and that the
railroad company had threatened to sell to collect
the amount due. The President of the company
admitted that creditors were pressing for payment
of its bills (page 73, 1. 20). Many other instances
of the company’s inability to pay its ordinary debts
were testified to clearly; even a book-keeper of the
company was never paid his wages, because of lack
of funds. An assistant in the company’s office
was paid only on account of his salary from time to
time, because there were no funds to pay him reg-
ularly (page 100, 1. 20). The company’s attorneys,
themselves, held for collection claims against the
company aggregating at least one thousand dollars
(page 61, 1.20). The company’s property located in
other States was sold under judicial proceedings
after judgment. The company was contemplating
steps to wind up its affairs. Several conferences
aﬂriltg meetings ?ofl’) gll}g defendan,t,s*uin error were held

vm 5I+Tiit™
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in Sspt3rnb3r, 1905, in reference to the company’s
affairs. Attorneys in Davenport who had claims
were pressing for payment. The President, Dr,
Hageboeck, had been advancing moneys, and insists
ed that as moneys come in, they should be turned
over to him so that he could deduct 50 per. cent to
reimburse himself for his advances. To provide
ready cash for the office and to prevent the Presi-
dent from getting so much of the returns, White-
head, the Manager, had several checks cashed, with-
out going through the company’s account, and
used the money to pay pressing office expenses. A
clerk in the office was asked to act as trustee to
wind up the company, sell the property and settle
with the creditors. This clerk left the company on
September 30, 1905, because he saw the company
was about to fail. The plaintiff and the applying
creditors in the attachment suit (supra) had been
attempting to collect their claims for several
months. The claim of Parrish, for about $1,500,
was due prior to March 31, 1905, (page 111, 1. 30),
The claim of Dorrance was based on the company’s
protested promissory notes, which had been in at-
torney’s hands in Davenport, Iowa (page 19, 1. 20).
And the President and Mr. Moore (a business as-
sociate of Dorrance), had talked about it a year be-
fore the attachment proceedings, at which time
Hageboeck said the comp my was “hard up” (page
72, 1. 40). On November 2, 1905, a deed of all the
company’s property (excepting the Jersey City ma-
chinery) was made to J. E. Burmeister, as Trustee
for the creditors; this was in the nature of a com-
mon law assignment. It was admitted that the
trusteeship would pay, to such creditors who had
filed claims, only about 20 per cent.; this did not
include the attaching creditors in the Hudson Cir-
cuit Court (page 20, 1 23). The company was
clearly insolvent when it attempted to convey the



Jersey City machinery to the defendants in eiror.
The defendants in error derived their alleged title
to the machinery under the following circum-
stances. In February, 1903, Whitehead suggested
that the company purchase it and hold it for a sale
at an advanced price. In order to raise the pur-
chase price, notes were made by the compauy and
endosed by the defendants in error. They were
renewed from time to time. The last note was for
$9,250, dated Nov. 1, 1904, payable to August A. Bal.
luff, Cashier, one year after date (Exhibit P 1, page
134). On October 3rd, almost one month prior to
the maturity of this note, the Cashier of the bank
notified the endorsers that the money would have
to be paid when due. 1t is clear from the evidence
that the bank would not continue the credit (page 45,
1. 20; page 50, 1. 17). Becker (one of the defendant in
error) says that noneintended to endorse a renewal
(p. 50, 1. 35). Whitehead (one of the endorsers),
had no funds, and the other four diractors each gave
to the bank his check for one-fourth the amount due.
That money went to the bank and not to swell the
assets of the Whitehead Machinery Company.
Both Roddewig and Schmidt, two of the endorsers,
were directors in the bank which held the note
(page 24, 1. 10). The note was marked paid, and
the receipted bill for the machinery was handed to
them. The situs of the property was never changed
from the time of the original purchase in February,
1903, until long after the trial in this case. The
property had never been in Iowa.

Dr. Hageboeck was a director of the company,
and its President, as well as Treasurer: Roddewig
and Becker claimed that they were not legal direc-
tors. Roddewig thought he was a director when
he endorsed the note (page 43, 1 35). 1t appears
that by the articles of incorporation only three
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directors were authorized and they failed to publish,
as required by law, an amendment to the by-laws;
“ consequently, Roddewig and Becker were not
legal directors” (page 12, 1 35); see also (page 52, 1
33). But the testimony shows clearly that they all
continued to meet from time to time, as an advi-
sory board (see Whitehead testimony on page 22, 1
20 et seq.; also page 25, 1, 20 et seq.) Hagaboeck’s
testimony (page 71, 1. 2detseq.); Johnson’s testi-
mony (page 87), where it clearly appears all of
these men were attending to their duties as de
facto directors. And that their very close relations
to the company were of such a nature that they
were intimately acquainted with all its details. On
page 69, on direct examination of Dr. Hageboeck,
it appears all of these gentlemen participated as
Directors in the proceedings relating to the sale of
the machinery to themselves.

“Q You (Dr. Hageboeck) and Mr. Whitehead
and Oswald Schmidt were directors? A. Yes, sir.

“ Q And all participated in that proceeding? A.
Yes, sir.

“Q@ So that there was not either officer or
director that did not participate in the transaction?
A. There was not.”

ARGUMENT.
It 1s to be observed that

1. They were directors, de jure or de facto, both
at the time of endorsing the note and of meeting
its payment.

2. The company was insolvent when the transfer
of the machinery was made.

3. The note had almost a month to run when
they paid it off.

4. They did not swell the assets of the company
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by paying the amount of the note into the com-
pany’s treasury; they paid the amount to the bank
and took the receipted bill for the machinery as
evidence of the transfer to themselves.

5. Their position as endorsers of the note did not
make them creditors of the company; they were
only secondarily liable to pay the note to the bank.
When they paid it, they did not become assignees
of it. The note was marked “ Paid Oct. 4, 1905.”
The transfer of the machinery was a simultaneous
transaction; there was no time between the pay-
ment of the note and the taking of title to the
machinery so that the directors could be classed as
creditors.

To justify the otherwise unlawful preference to
themselves, by taking over the assets of the com-
pany, in which they were so closely interested,
they sought to show that by the common law of
Iowa such a preference was not invalid and that a
director of an insolvent corporation being a bona
fide creditor, could be preferred in this manner.

In support of this, evidence was given (taken de
bene esse at Davenport, Iowa), by Mr. Becker, one of
the defendants in error, he being a member of the
Iowa bar. Mr. Becker’s testimony as to the law of
Towa will be found on page 55 et seq. He read
into the testimony opinions of the courts of Iowa.
To meet this the plaintiffs in error called Judge
Carr, who had served for seven years on the bench
of JTowa. He called attention to portions of the
opinions, cited by Mr. Becker, which had been
omitted by him (Becker) in his quotations. In one
case the very Judge who wrote the opinion cited by
Mr. Becker said: “The writer of this opinion is in-
clined to doubt the correctness of the general rule
adopted in these cases, but does not find it neces-
sary to do more than this in this particular case,
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for the reason that he thinks that under the facts
disclosed, it i1s a proper rule to be applied” (bottom
page 113). In that case, it will be found that all
the creditors had consented to the preference they
subsequently attacked.

Judge Carr then went on to show the elements
which must enter into the case to call for the appli-
cation of the rule. A careful reading of his testi-
mony is most earnestly invited (page 115 et seq.)
The following essentials are clearly pointed out:

1. The directors must be actual creditors.

2. The indebtedness must be a bona fide
one.

3. The consideration which goes to make
up the indebtedness must go to swell
the assets of the corporation.

4. The defendants in error, being endorsers
or sureties for the company’s note were
not its creditors. The relation of debt-
or and creditor did not exist; therefore,
the rule permitting the preference did
not apply. The endorsers on the com-
pany’s note were therefore sureties for
it, and were not its creditors.

5. When a director, being also a creditor of
the insolvent company, takes security,
he must do so in good faith, and in a
fair and honest way.

6. The question whether good faith was,
or was not, exercised in the particu-
lar case, is a question of fact to be
determined by the fact determining
body; the facts surrounding the transfer
must be examined to see whether
GOOD faith was or was not exercised.
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7. The burden of showing that good faith
was exercised is upon those who oc-
cupy the fiduciary relation. The trans-
action “will be scanned with care, even
with suspicion.”

There were several questions of fact raised by
the evidence:

A. What was the law of Iowa?
B. Does the Iowa law apply to this case ?

C. If Judge Carr’s theory of the Iowa law was
correct, was good faith exercised in the transac-
tion, resulting in the transfer of the machinery ?

The company had sent out a letter on March 21,
1905 (Exhibit D 1), in which it was stated that “it
was proper you should know that of $20,000 bills
payable we have out, $16,500 are held by our di-
rectors, who are of course friendly to us; and this
paper does 7iot mature until the 3Ist day of Decem-
ber next, so that until that time there is nothing to
worry about, and of course when these notes reach
maturity such extension will be made as may be
desired.” As a matter of fact the note would have
matured November 1, 1905, but it was paid off
almost a month before it became due. Under Judge
Carr’s theory of the law, all these facts should be
considered by the jury in determining whether the
obtaining of the preference was brought about by
good faith. Coming only three days leiore the at-
tachment, the transaction should be “scanned with
care, even with suspicion.” They were not prima-
rily liable to pay the note. Their endorsement vis
only a secondary liability—«contingent upon the
failure of the comphny to pay it when due,
Was it good faith to anticipate the pending in-
solvency—the closing of the company’s business—
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to pay one creditor in advance of the time when
payment of its debt had been fixed—they being
liable to pay that debt if the company did not—
and then turn over to themselves machinery to the
value of $10,000—the largest part, by far, of its
assets? Was this an honest and fair way to bring
about a preference ?

But the Circuit Court Judge says that he cannot
see that “good faith means anything further than
a full, fair and adequate consideration is given for
the property.” On page 119, line 3, the same Judge
admits that he does not know that “ there has been
any definition of good faith, any more than there
has been a definition of fraud.” Judge Carr, in
referring to the Iowa opinions, clearly shows (page
123, 1. 20), thatin order to make the transaction a
good faith transaction, the money paid “should go
into the company to swell its assets.” It is ad-
mitted that the money consideration did not go
into the treasury, but was paid to the bank. If it
had gone to the company’s treasury, all the credit-
ors could have »hared it, but it was paid in full to
one creditor—the bank,—and the effect to the other
creditors was entirely different (see also page
119, 1. 15).

It is respectfully submitted that, aside from the
meaning of the term as applied to the science of
the law in Iowa (as testified to by Judge Carr), the
question of good faith has a much broader mean-
ing than given by Judge Parker. Good faith must
mean the absence of badfaith; and the absence of
bad faith certainly calls for more than the payment
of an adequate consideration. “ The term is used
in law to qualify many different kinds of actions ;
thus it embraces those obligations which are im-
posed upon one in dealing with property by the c r-
cumstances attending it at the time; when used to
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qualify the action of a purchased, it means a pur-
chase made honestly, for a valuable consideration,
and without notice of adverse claims to the prop-
erty by others. An honest intention; honest law-
ful intent, an honest purpose as contrasted with
collusion; abstaining from taking an unconscien-
tious advantage of another.” (20 Cyc., 1261).
When the question of good faith arises, we submit
that it must relate to all the facts involved in the
transaction apd pot alone the adequacy of consid-
eration. Did they pay the money to the company’s
treasury ? Should they not, in justice to the other
creditors, permit the credit the company had ob-
tained to remain until its maturity? Was it bad
faith, or good faith, to take up this indebtedness in
advance? Was not this a,question for the jury?
Judge Carr said that it was, under the Iowa law;
and our Circuit Court Judge said he would leave
the bona fides of the transaction to the jury; but
he shifted his position in his reasons for a direction
of verdict. , jl gm

THE LAW.
fa

A question of fact arose as to what was the Iowa
law, and it was the duty of the trial court
to submit that question to the jury.

The editor of Cye., Vol. 16, page 887, in treat-
ing with the subject Of Evidence says, on this sub-
ject: “Where the testimony is uncontradicted,
is based on a document, or harmonious judicial
opinion, oris adduced in connection wtih an offer
of a written instrument as evidence, the effect of
the evidence is to be determined by the Court,

hut if the evidence' is -conflicting, the jury must as-



certain underproper instructions what is theforeign
law.” A>

Several cases are cited in support of this latter
proposition, and so far as we have had access to the
reports, we quote the language,,of the opinion in
those cases.

Ingraham vs. Hart, 11 Ohio, 255: Opinion by
Chief Justice Lane. This \fras an action of debt.
The statute of limitations of Pennsylvania was
pleaded. “To escape the bar of this statute the
plaintiff wishes to lay before the Court the con-
struction of that statute by the Courts of Pennsyl-
vania, by which the effect of it is limited to debt
for rent by parol, demise. The point in iSsue is,
what is the law in Pennsylvania? What is the law
of another State? The existence of the law of
another State is a question of fact triable by a jury
and provable, if necessary, by witnesses * * *
The question is not what is thejust and true inter-
pretation, but what is the actual construction of the
document by the Pennsylvania tribunals.”

Moore vs. Gwynn, 5 N.C., page 190, Judge Nash
said: “Was his Honor correct in statirig to the
jury that they were to be instructed by the Court
what the law of Virginia was and in stating to
them what was the law? In other words, was it a
question of law for the decision of the Court,or one
of fact for the determination of the jury ? We
think that his Honor erred and that it ought to
have been left to the jury as a question of fact.
The case does not arise under any statute of Virginia,
but under the common law of that State. The first
thing to be done, was to prove the existence of the
law, and, according to the opinion in the State
vs. Jackson, if was a question of fact to be decided
by the jury. How was it to be done ? In thiscase
by the testimony taken, and that consisted of the
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opinions of three gentlemen learned in the laws of
that State. In one of these opinions it was stated
that from such a possession, a gift was presumed,;
in another that from such a possession a loan was
presumed. And the third, that no presumption
arose of either kind but that it was a matter of fact
to be determined by the jury, in view of all the
circumstances attending the possession in each
case. Here then was a conflict of testimony upon
the pointin controversy, the existence of the law o'
Virginia—not contained in any statute or record,
but to be found, if at all, in the common law of
that State. The existence of such a law could be
proved only by the opinions of persons learned in
that law. Instead of leaving that testimony to the
jury to be weighed by them, anl directing their
attention to the circumstances attending the pos-
session of the intestate, the presiding Judge, con-
sidering it a question of law for the Court, decides
it himself, and informs them that, by the law of
Virginia, such a possession by a son-in-law is
presumed to be a gift. In so charging the jury we
think his Honor erred.”

Charlotte vs. Chouteau, Mo., page JtS5, Judge
Eichardson said, page 475: ‘It maybe doubted
whether the rule ought to be applied or can be
practically enforced when the foreign law offered
in evidence is unwritten, or is the common law of
thecountry where it prevails; for in many instances,
asin the case in 5 Ired. 1955 the evidence may be
conflicting, and all the witnesses may “tate the law
differently, in which case it would be extremely
difficult for the Court to determine either the fact
sought to be proved or to declare the legal effect of
the evidence. And whilst it may be the better
rule to submit as a question of fact the existence of
a foreign law to the jury, we think that when it is
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written and received in evidence it is the duty of
the Court to construe it, and to instruct the jury as
toits meaning and effect. We do not mean by the
written law the statements of text writers or the
decisions of courts; but these may be used with the
evidence of “experts to enlighten the Court in ex-
pounding the foreign law; for when a foreign law
has received a local construction, judicial decisions
and law writers may be consulted, and profession-
al witnesses may be examined for the purpose of
ascertaining its meaning.”

In Kline vs. Baker, 99 Mass., Judge Gray said:
“Where the evidence consists of the parol testi-
mony of experts as to the question of prevailing
construction of a statute or asto any point of un-
written law the jury must determine what a foreign
law is, as in the case of any controverted fact taken
upon like testimony,” dJudge Gray draws the dis-
tinction between uncontradicted testimony and
conflicting testimony, and he says, ‘‘if the evidence
1s uncontradicted and will not support the action it
is the duty of the Court to so instruct the jury.”
In that case one side put in evidence several vol-
umes of the Pennsylvania reports and the other side
introduced evidence to the effect that certain things
had been done which brought the case within the
opinions which had been introduced in evidence.
The Trial Judge directed a verdict against the
plaintiff, and Judge Gray held that this was error,
because there was evidence to warrant a jury in con-
sidering whether the facts come under the theory of
the law asset forth in the opinion offered in evidence.

In Holman vs. King, 7 Metcalf (Mass.), Judge
Wilde said, page 388: “It is equally clear, thatthe
instructions given to the jury were entirely correct,
and that the instructions which the defendant’s
counsel requested to be given could, on no principle
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of law, be sustained. The Court was requested to
decide authoritatively what was the law of the
State of Georgia as to the matter in issue between
the parties. This the Courtdeclined to do; and the
question was left to the jury to decide, as a fact,
with such instructions to assist them in ascertain-
ing and applying the law, as were deemed proper,
and to which there is no objection. That foreign
laws, whether written or unwritten, are to be
proved as facts is well established; the only differ-
ence is as to the mode of proof. Mostyn vs. Fab-
rigas, 4 Cowp., 174; Male v, Roberts, 3 Esp. R,
164; Millar v. Heinrick, 4Carapb., 155; Haven v.
Foster, 9 Pick., 130. And the same rule of law is
applicable to the construction of foreign statutes.
The question for the jury to decide was, what had
been the construction given to the statute, as to
this case, by the Court in the State of Georgia; for
this case is to be decided in the same manner as it
would be decided if it had been commenced and
tried in that State.”

In Ames vs. McCamber, 124Mass., page 85, Judge
Endicott said: “When the law of another State is
in dispute it is to be determined as a question of
fact by the Court or the jury trying the case. If
the evidence was conflicting we have no authority
to revise the finding.”

In Hopper vs. Moore, 5 N, C., page 134, Judge
Pierson said: “But if the existence of an unwritten
law of another State, or foreign country, is not
presumed or admitted, then its existence must be
proved by competent witnesses, and the jury must
then pass on the credibility of the witness, and it
is the province of the Court to inform the jury as
to the construction, meaning and legal effect of the
law, supposing its existence to be proved; and to
this end, the Court should avail itself of the judi-



cial decision of the State or country. For example,
if the existence of a judgment in France, sued on
here, is proved by a sworn copy, the jury passeson
the credibility of the witness, the restisfor the Court.
So, if the existence of the unwritten law of Bussia
1s sworn to by witnesses, the jury passes on their
credibility, but its meaning, &c., is for the Court.”

In our State, the leading case is Title Guarantee
and Trust Co. vs. Trenton Potteries Co., 11 Dick,
444, where the opinion of the Court of Errors and
Appeals was delivered by Judge Gummere. He
cites the leading English cases, Baron De Boyde’s
case, 8 Q. B., 265; Nelson vs. Bridgport, 8 Bear,
535, and the Sussex Peerage case, 11 Cl. & F., 114.
After quoting freely from the reasoning in these
cases, Judge Gummere said, page 444: “The ques-
tion to be determined is not what the language of
the law is, but what the language of the law is al-
together, as shown by exposition, interpretation
and adjudication, and thus stated it can best be
ascertained by the testimony of a professional wit-
ness, whose special knowledge enables him to speak
to that fact.”

The Hudson Circuit Court Judge said, bottom
page 131: “It has been said here that the relation
of debtor and creditor did not exist at the time of
the transaction; it was so stated on the witness
stand by Judge Carr. 1 think I understand what
he meant in his testimony, but feel compelled to
differ with him in his conclusion.”

Lord Langdale (Nelson vs. Lord Bridgport) said:
4The foreign law and its application, like other re-
sults of knowledge and experience in matters of
which no knowledge is imputed to the Judge, must
be proved as facts are proved by appropriate evi-
dence, i. e., by properly qualified witnesses who can
state from their own knowledge and experience,
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gained by study and practice, not only what are the
words in which the law is expressed, hut also what is
the proper interpretation of those words, and the
legal meaning and effect of them as applied to the
case in question.”

II.

If the facts did not support the Iowa law, the

law of New Jersey must be applied.

Judge Carr made it clear that in this particular
case, the relation of debtor and creditor, necessaiy
under the Iowa law to invoke the rule in question,
did not exist. Furthermore, it was necessary to
have the consideration go to swell the assets of the
company. If it did not go, the rule did not apply.
The necessary elements which were required to
support the Iowa theory of preference having
failed, we revert to our own law. No other branch
of the ITowa law was referred to. It will be pre-
sumed, in the absence of proof to the contrary, that
the common law of New Jersey is the common law
of Iowa, and it is clear that such a transaction
would be void if attempted by a New Jersey corpor-
ation. See Savage vs.Miller (Court of Appeals),
11 Dick., 432, and cases cited, where the history of
the legislation and various cases on this subject is
fully set out by Mr Justice Garrison. See also
Stewart vs. Lehigh Valley R. R. Co., 9 Vroom, p.

522-3.
HI.

There was no evidence of any legal transfer of
the machinery to defendants in error.
There was no legal evidence to show authority

in Mr. Whitehead to make the transfer or bill of
sale. He was asked (page 17, 1. 22) what his power
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and authority was in the disposition of property of
the company and for the company. This was ob-
jected to as not being the best evidence. He said
there were by-laws which would show his authority,
but they were not produced or offered ip evidence.
Even with Whitehead’s testimony standing as it
does, it can only mean disposition of the company's
property for the company in the ordinary course of
business. The transfer to these directors was not
“for the company,” and it was certainly not in the
“ordinary course of business.” Without such
proof of authority the alleged title of the defend-
ants in error has no support and their claim
must fail. Aside from the testimony offered on
part of the defendants in error on this point, Judge
Oarr testified that there is no law peculiar to Iowa,
as to how the powers of a general manager of an
Iowa corporation are determined (page 123, 1. 25).
He says that he would examine the articles of in-
corporation, their by-laws, if they had any, their
procedings of the board of directors. We submit
that it was incumbent on defendants in error, aside
from the many other questions in the case, to show
their title to this machinery. They attempted to
show their title by Exhibit P 5 (page 139), but no
authority is shown for the execution of such a
paper—no authority in Whitehead to act for the
company in such a matter. Surely the law re-
quires more than this proof to show their title-
obtained at such a time, and under such circum -
stances— a paper which purports to transfer fhe
larger part of the assets of a corporation to four

men, all occupying the closest fiduciary relations
to the company.
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Iv.

The so-called original agreement cannot justify the

alleged transfer.

In his reasons for directing the verdict in this
case, the Circuit Court Judge sought to justify his
action on the theory that by the original agreement,
inter sese, the defendants in error were to have the
loan, for which they had become sureties or en-
dorsers, repaid. Whether that was the truth or not
might be, and should have been, properly consid-
ered by the jury, especially in view of the fact that
part of this machinery was subsequently sold for
$1,600.00, which sum was not used to reduce the
indebtedness but went directly into the company’s
business (page 27, 1. 10, and page 28, 1. 10), It
must appear to this Court that such an agreement
would not bind or affect creditors, without notice.
Credit was undoubtedly given on the known assets
df the company. The claim of one of the creditors
(Parrish) in the original attachment suit was made
up very largely on matters relating to this very ma-
chinery. How could any secret understanding or
agreement among the directors that this machinery
was to be sold for their benefit, affect the rights
of creditors ? Such a theory, if true, is hardly
consistent with the letter sent out in May, 1905
(Exhibit DT), when creditors were informed that
$16,500 out of $20,000, bills payable, were held by
these directors, “sothat there is nothing to worry
about, and of course when these notes reach matur-
ity, such extensions will he made as may be de-
sired!” Certainly the theory of the law as applied
in New Jersey cannot support such an understand-
ing. It amounts to nothing less than a preference;
it is a transfer to secure to themselves an antecedent
indebtedness for which they were only secondarily or
contingently liable.
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There is nothing in the testimony to support
such a transaction on such a theory in the Iowa
law. The only evidence as to the Iowa law, given
by Mr. Becker, relates wholly to the preference for
an actual indebtedness. On that phase of the case
Judge Carr says (page 117) there was no indebted-
ness existing, and as the principle sought to be in-
voked by these directors is based or bottomed upon
an indebtedness actually existing, the Iowa law
did not apply. The presumption will be that the
common law of New Jersey is the common law of

Iowa, and the transaction is, therefore, void.

It is respectfully submitted that the Circuit
Court committed error in directing a verdict for
the defendants in error, and that the judgment
should be reversed and a venire de novo ordered.

TENNANT & HAIGHT,

Attorneys for Plaintiffs in Error.
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nSTET7"T TEB SET

Court of Errors and Appeals.

New Jersey, ss.

* The State of New Jersey to the Hudson
[seal.] County Circuit Court:
Greeting:

For as much as in the record and proceedings,
and also in the giving of -judgment in a certain
plaint which was in the said Hudson County Cir-
cuit Court, between Oswald Schmidt, Waldo Becker,
Paulo Roddewig and Alphonse L. Hageboeck, plaint-
iffs, and Randolph Perkins, Auditor, and John Zel-
ler, Sheriff, defendants, in an action of replevin,
manifest error hath interned, to the great damage
of the said defendants, as is said; we being willing
that the error, if any there be, should in due man-
ner be corrected, and full and speedy justice done
to the parties aforesaid in this behalf, do command
you that if judgment be thereupon given and
affirmed, then you distinctly and openly send,
under your seal, the record and proceedings afore-
said, with all things touching the same, to our
Judges of our Court of Errors and Appeals in the
last resort in all causes, at Trenton, on the first
Tuesday of July next, together with this writ, that
therecordand proceedings aforesaid being inspected,
we may cause to be further done thereupon for cor-
recting that error what of right and according to
the law and custom of the State of New dJersey
ought to be done.

W itness, Our Chancellor and President
Judge of our said Court of Errors and
Appeals at Trenton aforesaid, the 19th
day of June, A. D. 1906.

S. D. DICKINSON,

Tennant & Haight, Clerk.
Attorneys.
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The answer of Charles W. Parker, Esquire,
Judge of the Circuit Court above mentioned*

The record and proceedings of the plaint whereof
mention is within made, with all things touching
the same, I certify to the Judges of the New Jer-
sey Court of Errors and Appeals in the last resort
in all causes, at Trenton, at the day and year

10 within contained, in a certain schedule to this writ
annexed, as I am commanded.

CHARLES W. PARKEE, . 1
Judge.

DECLARATION.

Hudson County, ss.

John Zeller and Randolph Perkins, the defend-
20 ants in this suit, were summoned to answer Oswald
Schmidt, Paulo Roddewig, Waldo Becker and Al-
phonze L. Hageboeck, the plaintiffs therein, where-
for they took the goods and chattels of the said
plaintiffs, and unjustly detained the same against
sureties and pledges, until, etc., and thereupon the
said plaintiffs, by George W. Rurode, their attor-
ney, complains; for that the said defendants, on
the sixth day of October, in the year of our Lord
nineteen hundred and five, in the City of Jersey
30 City, in the County of Hudson, took the goods and
chattels, to wit, one 22 and 42x47 Hamilton en-
gine, condenser and heater No. 317 and all appur-
tenances, one 22 and 42x47 Hamilton engine, con-
denser 316 and all appurtenances, one 22 and
42x47 Hamilton engine, condenser 350 and all
appurtenances, one 22 and 42x47 Hamilton
engine, condenser 351 and all appurtenances,
one 22x42 Hamilton engine, condenser 366
and all appurtenances, of the said plaintiffs, of

40 great value, to wit, of the value of ten thousand
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. dollars, and unjustly detained the same against
. sureties and ple'dges, until, etc.

Wherefore the said plaintiffs say that they are
injured, and have sustained damage to the amount
of ten thousand dollars, and therefore they bring

, their suit, etc.
GEO. W. RURODE,

Attorney of Plaintiffs.

PLEAS AND AVOWRY.

And the said defendants, by Tennant & Haight,
their attorneys, come and defend the wrong and
injury»when, and say that they did not take the said
goods and chattels, in the declaration mentioned, or
any or either of them, or any part thereof, in man-
ner and form as the said plaintiffs have above
thereof complained against them. And of this the 20
said defendants put themselves upon the country,
ete.

And the said defendants, by leave of the Court
here, for this purpose first had and obtained, ac-
cording to the form of the statute in such case made
and provided, come and defend the wrong and in-
jury, when, etc., and say that the said plaintiffs
ought not to have or maintain their aforesaid
action thereof against them, because they say, that
the goods and chattels, at the said time, when, gA
etc., were the property of WRitehead Machinery
Company, a corporation of the State of Iowa and not
of the said plaintiffs, as by the said declaration is
above supposed, and this they, the said defend-
ants, are ready to verify; wherefore, they pray
judgment, if the said plaintiffs ought to have or
maintain their aforesaid action thereof against
them, and they also pray return of the said goods
and chattels, together with their damages and costs
in this behalf, according to the form of the statute 40
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in such case made and provided, to be adjudged
to them, etc.

And the said defendants, by further leave of the
Court here, for this purpose first had and obtained,
according to the form of the statute in such case
made and provided, come and defend the wrong and
injury, when, etc., and the said defendant John

10 Ze'ler, as Sheriff of the County of Hudson, in the
State of New dJersey, at the said time, and Ran-
dolph Perkins, as the Auditor appointed by the
Hudson County Circuit Court in a certain cause in
attachment depending in the said Court wherein
Charles J. Dorrance is plaintiff and Whitehead
Machinery Company, a corporation of the State of
Towa, is defendant, well acknowledge the taking
of the said goods and chattels in said declaration
mentioned, at the said place, in which, etc., and
justly, etc., because they say that at the time when,
etc., and for a long time before, to wit, three
years, the said defendant, John Zeller, was the
Sheriff of the said County of Hudson, and that
before the commencement of this suit, to wit, on
the seventh day of October, nineteen hundred and
five, Charles J. Dorrance made an affidavit that
Whitehead Machinery Company, a corporation of
the State of Iowa, was indebted to him in the sum
of nine hundred and fifty dollars, and that said

30 Whitehead Machinery Company was a corpora-
tion not created or recognized as a corporation of
New Jersey by the laws of New dJersey. And on
the day and year last aforesaid, after the making
of the said affidavit, a writ of attachment was
lawfully and in due form of law issued out of
and under the seal of the Circuit Court of said
County of Hudson, at the suit of said Charles .
Dorrance against said WRitehead Machinery Com-
pany, which said writ of attachment was after-

40 wards, to wit, on the day and year last afore-
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said, directed and delivered to the said de-
fendant, dJohn Zeller, as Sheriff of said
County of Hudson, as aforesaid, in which
said writ of attachment amongst other things, the
said defendant, John Zeller, as Sheriff, as aforesaid,
was commanded to attach the rights and credits,
moneys and effects, goods and chattels, lands and
tenements, of the said Whitehead Machinery Com-
pany, in whosoever hands the same might be, and
those rights and credits, moneys and effects, goods
and chattels, lands and tenements, safely keep, so
that the said Whitehead Machinery Company should
be and appear before said Court on the fourteenth
day of October, nineteen hundred and five, to an-
swer unto said Charles J. Dorrance in an action
upon contract wherein the said Charles J. Dorrance
demanded nineteen hundred dollars; and afterwards,
on the day and year last aforesaid, the said defend-
ant, John Zeller, as Sheriff as aforesaid, by virtue of
said writ of attachment, directed and delivered to him
as aforesaid, and in obedience to which direction in
due form and lawful manner in all respects attached
the said goods and chattels in the said declaration
mentioned, as the goods and chattels of the said
Whitehead Machinery Company. And that the
said defendant,John Zeller, as the Sheriff aforesaid,
made a return of the said writ of attachment accord-
ing to the form of the statute in such cases made
and provided and as directed by the said writ of
attachment. And afterwards, on the return of
said writ, to wit, on the fourteenth day of October,
nineteen hundred and five, by order of the Hudson
County Circuit Court, the said defendant, Randolph
Perkins, was appointed auditor in the said suit to
audit and ascertain the amounts due to the said
Charles J. Dorrance and each of the applying cred-
itors; and afterwards, by another order of the said
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on the thirtieth day of October, in the year last
aforesaid, the said defendant, Randolph Perkins,
was ordered and directed to sell the said goods and
chattels, attached by the defendant, John Zeller,
as aforesaid, as the goods and chattels of the sad
Whitehead Machinery Company, according to the
form of the statute in such cases made and pro-
vided, and by virtue of and in accordance with the
said last mentioned order, the said defendant, Ran-
dolph Perkins, did advertise the said goods for sale
at public auction; and the said defendants say that
the said goods and chattels, at the time of the
attaching of the same in manner aforesaid, were in
fact the goods and chattels of the said Whitehead
Machinery Company, and were not the goods and
chattels of the said plaintiffs, as by the said declar-
ation is above supposed, and that the said goods
and chattels were in the joint possession of the
said defendant, John Zeller, as Sheriff as aforesaid,
by virtue of the said attachment, and said defend-
ant, Randolph Perkins, as auditor as aforesaid,
by virtue of said orders, at the time of the com-
mencement of this suit, and at the time of replevy-
ing the said goods and chattels, to wit, at the place
aforesaid, and within the jurisdiction of this Court,
and this they, the said defendants, are ready to
verify.  Wherefore they pray judgment and re-
turn of the said goods and chattels, together with
their damages and costs according to the form of
the statute in such case made and provided, to be
adjudged to them, etc.
TENNANT & HEIGHT,

Attorneys for Defendants.
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REPLICATION.

And the said plaintiffs, as to the plea of the said
defendants, by them firstly above pleaded and
whereof they have put themselves upon the country,
doth the like.

And the said plaintiffs, as to the plea of the said
defendants, by them secondly above pleaded, say
that they, the said plaintiffs, by reason of anything
by the said defendants in that plea alleged, ought
not to be barred from having and maintaining
their aforesaid action thereof against them, the
said defendants, because they say that the said
goods and chattels at the same time when, &c.,
were the property of the said plaintiffs and not of
the Whitehead Machinery Company, a corporation
of the State of Iowa, and this the said plaintiffs
pray may be inquired of by the country, &ec.

And the said plaintiffs, as to the said avowry of
the said defendants, say that the said defendants,
by reason of anything by them in that avowry
above alleged, ought not to avow or acknowledge
the taking of the said goods and chattels in the
said declaration mentioned, at the said place in
which, &c., and justly, &c., because they say that
the said goods and chattels, at the time of the at-
taching of the same in manner aforesaid, were in
fact the goods and chattels of the said plaintiffs
and were not the goods and chattels of the said
Whitehead Machinery Company, and this the said
%lgintiffs pray may be inquired of by the country,

GEORGE RURODE,
Attorney of Plaintiffs.

10
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HUDSON COUNTY CIRCUIT COURT.

Oswald Schmidt, Paulo Rodde-
wig, W aldo Becker, Alphons

L. Hageboeck,

vs.

John Zeller, Sheriff, and Ran-

dolph Perkins, Auditor.

Depositions of witnesses produced, sworn and
examined de bene- esse the twenty-fifth day of
May, 1906, at Suite No. 450, 451 and 452 Hageboeck
Building, Davenport, Iowa, under and by virtue of
a stipulation in an action in the Hudson County
Circuit Court of the State of New dJersey, wherein
Oswald Schmidt, Paulo Roddewig, Waldo Becker
and Alphons L. Hageboeck are plaintiffs, and John
Zeller, Sheriff, and Randolph Perkins, Auditor, are
defendants, before me, C. W. Jones, agreed upon
as a Commissioner.

Said depositions were taken by me stenographic-
ally and thereafter transcribed by me.

There appeared for the plaintiffs George W. Ru-
rode and W. A. Foster as attorneys, and Tennant
& Haight and Martin & Son as attorneys for de-
fendants.

It is stipulated and agreed by counsel represent-
in(0*the respective parties to this action, that C. W.
Jones may be substituted as Commissioner instead
of Adolph Ruymann, and the signing of this stipu-
lation is waived.

It 1s stipulated and agreed by counsel represent-
ing the respective parties of this action, that if any
objections are made by either party to%juestions

40 propounded to the witnesses, the question shall be
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propounded to the witness and answered by him
and the objection entered by the Commissioner,
and the validity of the objection to be passed upon
by the Court during the case, and the signing of
this stipulation is waived.

Wittiam W. W hitenead, a witness produced
on the,part of the plaintiffs, being duly sworn de-
poses and says:

Examination by Mr. Foster.

I. You may state your name, residence, age and
occupation. A. William W. Whitehead, Daven-
port, ITowa, 32; I suppose you would call me a
manufacturer.

I. Are you the W. W. Whitehead connected
with the Whitehead Machinery Company? A. I
am.

I. Where was that company’s principal office and
place of business? A. Hageboeck Building, Dav-
enport, lowa.

I. About when was it organized? A. May, 1902,
and June, 1902.

I. State whether or not it was incorporated, and
if so, under what State? A. Incorporated under
the laws of Iowa.

I. T will ask you, Mr. Whitehead, if you remem-
ber of the purchasing of some property from the
Edison Electric Company on 80th street, in the city
of New York, which was afterwards removed to
the terminal station of the Pennsylvania Railroad
Company? A. I do.

I. When was that purchase made? A. January,
1904.

I. Was there any action on the part of the board
of directors of the Wdiitehead Machinery Company

relative to the purchase of that property? A. There
was.
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Whitehead Machinery Company?

Secretary.
I

A. Managerand

I will ask you if you have before you the min-
utes of the Whitehead Machinery Company show-

ing the authority to purchase the property referred
to in the previous interrogatory? A. Yes.

I Will you kindly read into the record so much
of the minutes of the meeting referred ‘°oq er

with the date, as may be necessary for an unde -
standing of the proceedings? A.
rLary s

“Minutes of

It was moved by Mr. Schmidt and sec-
onded by Mr. Becker, that the deal presented to-day
by Mr. Whitehead with the Edison Company pur-
chasing four tandem compound condensing and two

“condensing engines at the «

thousand dollars, with a commission offivehundred
dollars to be paid to Thompson, oon & Co., he a
thorized, and that the directors will endorse noto
to the extent of «7,500 immediately to obtijunto
required purchase money at the Citize
Bank; these notes to run four months.
mousiy carried.”

“It was moved by Mr. Becker and seconded
Mr Whitehead, that an additional loan be auth
ized subject to the approval of the Treasurer
cover cost of moving, storing and repairing the en-
gines above mentioned, the money to be borrowed

qq veauired. Carried.

I. T will ask you who the directors of thee»
pany then were, or were supposed to be? A-
Becker Paulo Roddewig, Oswald Schmidt, .

Ww- -# —SS

Unam

40 notes Mid the five dimeters endorsed them and da-
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counted them at the Citizens National Bank and
bought the stuff. -

I. Are you able* from memory, to state what
amounts were procured from the Citizens National
Bank? A. $9,750.

I. Kindly state what figured up the $9,750? A.
Onenote of $5,000, one note of $2,500 and the rest is
split up in smaller notes that I don’t remember the
dates or amounts, but these smaller amounts were
borrowed as required to take care of the moving,
storage, etc., as provided in the resolution.

I. Now, how much was given for the property to
the Edison Company? A. $7,500.

I. How much was paid for commission? A. $500.

I. And how was the rest made up? A. Expenses
of moving, storing, and so forth.

I. Approximately, $3,000 additional? A. All of
that money we didn’t borrow. Probably eighty per
cent, was borrowed and the balance was paid by
the company out of its own funds.

I. What were done with these short time notes
that were given to the Citizens National Bank on
their endorsement? A. They were renewed.

I. Were they renewed in different notes or in
one note? A. Prom memory, I believe they were
once renewed and later new notes were made to
run a year, and the new note was a lump note.

I. Do you remember the amount of that note?
A. T think it was $9,250. The money actually
borrowed on the Edison deal was $9,975, but
through some oversight or error all the directors
didn’t go on these extra notes, that is, on the notes
that represented between $9,250 and $9,975, and we
never settled it how that occurred.

I I will now show you what purports to be a
promissory note, dated Davenport, Iowa, Novem-
ber 1st, 1901, signed by the Whitehead Machinery
Company, A. L. Hageboeck, Treasurer, and en-
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dorsed by W~ "W. Wiffiiteliead, A. L. Hageboeck,
Waldo- Backer, Oswald Schmidt and Paulo Rodde-
wig, and ask you to state what that note is. A
That is the second renewal I have mentioned—the
lump note.

M. Foster—]1 will present this note to the
Commissioner taking these depositions,
to be marked “ Exhibit P 1 for Identifi-
cation,” and request the Commissioner
attach a copy of the same to the depo-
sition of the witness Whitehead.

I. State whether or not there was any agreement
entered into between the officers and directors of
the Whitehead Machinery Company whereby on a
sale of the. property purchased on 80th Street, be-
longing to the Edison Company, that the money
received therefor, or sufficient thereof, should be
used to take up and cancel the notes given for the
purchase price of said property and, if any such
agreement did exist, state in detail the same? A
Any returns from sales were to be applied to the
liquidation of the notes.

I. By whom was this agreement made? A. By
the five directors; that was the condition on which
they would loan the money—on which they would
endorse the notes at the Citizens National Bank, s
we could borrow the money.

I. As a matter of fact, were there five legal di-
rectors of the Whitehead Machinery Company at
that time? A. We supposed there were, but our
attorneys later told us we had only three in the
articles of incorporation, and it had not been changed
to five because we didn’t publish the amendment to
our articles which changed the number from three
to five; consequently Paulo Roddewig and Waldo
Becker were not legal directors.

I. T see, according to the terms of that note, that
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the same matured on the first day of November,
1905, and from endorsement thereon I also observe
that it was paid before maturity; can you, and will
you, kindly explain the reason of this? A. In the
month of July, 1905, I spoke to all the endorsers
individually about the renewal of it at maturity;
two of them refused to endorse for any renewal,
the two refusing being Paulo Roddewig and Oswald
Schmidt; without those two endorsers, the bank
would not give us a renewal, consequently we must
either arrange to lift the noté at maturity or pro-
bably stand a suit. On account of the disagree-
ment between the trustees, I suggested the easiest
way out would be for the five endorsers to buy the
machinery and in that way reduce the company’s
indebtedness to that extent and get rid of an obli-
gation which would probably get the company into
trouble if we were sued on it.

I. Well, what was the result? A. After two
months they agreed tc do it.

I. Was the note taken up by the five endorsers?
A. Tt was taken up by four of the five endorsers.

I. What one of the five endorsers did not partici-
pate in taking up his portion? A. Myself.

I. Why was that? A. Because I could not get
the money.

I I will ask you, Mr. Whitehead, whether this
note referred to for $9,250 was or was not paid at-
the date stamped thereon by the Citizens’ National
Bank, viz., October 4th, 1905? A. On the fourth
day of October, 1905,1 was in the Citizens’ National
Bank and saw the checks passed over and saw the
stamp put on there on October 4th, 1905. Waldo
Becker was with me. Roddewig was there and
Balluff did the stamping.

I. Who is Balluff? A. Cashier of the Citizens’
National Bank.
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with accumulated interest, was paid in equal por-
tion by Waldo Becker, Oswald Schmidt, A. L
Hageboeck and Paulo Roddewig? A. It was actu-
ally paid; I don’t know the proportions; the four
put up my fifth.

I. At the time this note was paid, October 4th,
1905, what had been said, if anything, between any
of the officers, directors or stockholders of the
Whitehead Machinery Company about making an
assignment? A Nothing at all.

I. When was your first discussion, to the best of
your knowledge and recollection, when there was
some talk about an assignment? A. There was
never any talk about an assignment. The thing
happened in twenty minutes. Hageboeck, on the
25th of October, agreed to let us have $2,500 on the
company’s note. I was to go to the Iowa National
Bank and get it on the date mentioned and arrange
for the credit. A couple of days previous, Hage-
boeck was taken sick, and when I went to the bank
and found that by reason of his sickness or some
such matter we could not make the loan—we had
made a lot of promises to creditors based on this
prospective loan, and at that time and on that day
it was decided there was only one thing to do and
that was to turn over everything to a trustee, and
inside of the following three days an agreement
was made to do this.

I. What was the position of A. L. Hageboeck in
this company? A. President and Treasurer.

I. Who was the trustee to whom the assign-
ment was made? A. Julius Burmeister, Cashier of
the Iowa National Bank of Davenport.

I. I will show you a paper and ask you if that is
a true copy of the assignment to Mr. Burmeister,
referred to in your last answer? A. Yes, sir.

Mr. Foster — I desire to present the paper

referred to to the Commissioner taking
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the depositions and request that he iden-
tify it as “ Exhibit P 2,” and that it be
attached to the deposition of the wit-
ness.

Mr.Haynes— I object to the admission of
this paper on the ground it is imma-
terial and irrelevant, and also that it is

not properly authenticated.

I. T will ask you whether or not there ever was
an assignment under the statutes of the State of
Iowa for the benefit of creditors made in the matter
of the Whitehead Machinery Company? A. No.

I. T will ask you to refer to the records of the
Whitehead Machinery Company and to read into
the record the proceedings of the meeting of the
stockholders on October 30th, 19057

Mr. Haynes— I object to the reading of
this unless the minute book as a whole

is produced on the trial of this case.

A. At a special stockholders’ meeting, held on
the date mentioned, called by me as Secretary on
October 24th, 1905, “L. G. Susemihl moved that
the stockholders of the Whitehead Machinery Com-
pany direct and authorize the Board of Directors
of the company to transfer by proper instrument
all of the property and assets of every kind to a
competent trustee to be selected by the directors for
the purpose of disposing of all of the.property of the
company to the best advantage, and converting all
of the assets into cash for the use and benefit of
such creditors of the Whitehead Machinery Com-
pany as would voluntarily consent to such transfer
in trust and would ratify the conveyance by the
directors to the trustee. The motion was seconded
by W. W. Whitehead and after discussion was
voted upon and carried unanimously.” This is
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signed by A. L. Hageboeck, President, and W. W.
Whitehead, Secretary.

I. State what action, if any, was taken by the
directors of the Whitehead Machinery Company in
pursuance of the action you have just read off.

Mr.Haynes—] object to that unless the
minute book is produced at the trial of

10 this case.

20

30

A. In accordance with the resolution of the stock-
holders, the Board of Directors selected J. E. Bur-
meister as the trustee, and the Board of Directors
authorized the proper officers to execute the neces-
sary documents.

I. Will you read the action into the record?

Mr . H aynes—1 object to this upon the sane
ground, unless the minute book as a
whole is produced at the trial.

A. “At a meeting of the Board of Directors of
the Whitehead Machinery Company, composed of
A. L. Hageboeck and W. W. Whitehead, the reso-
lution passer by the stockholders of said Company
mat the stockholders" meeting held October 30th
Was received, and in accordance with such resolu-
tion the, Board of Directors selected J. E. Burmeis-
ter, Cashier of the Iowa National Bank, as the trus-
tee to whom the assets and property of the White-
head Machinery Company should be assigned and
transferred pursuant to the resolution referred to

~and after receiving the consent of said Burmeister
to act as such trustee, the Board of Directors in-
structed the proper officers of said Whitehead Me-
chinery Company to execute the necessary instru-
ments in writing to carry out the purpose of sad
resolution.

“‘Dated at Davenport, lowa, November—, 1905,”
and signed by A. L. Hageboeck, President, and

) W. W. Whitehead, Secretary.
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I. Are those records upon loose leaves in Tatems
loose sheet holders and binders the records of the
company?

Mr. Haynes— Objected as not the best evi-
dence.

A. They are.

Mr. Foste r—Now, I desire to produce for
identification by the Commissioner taking
this testimony the record of October
30th, 1905, read into the record and the
subsequent proceedings read in the
record as to the action of the Board of
Directors, and will ask to have the first
of said papers designated as “ Exhibit
P 3,” and the second as “ Exhibit P 4.”

Mr. Haynes—They are objected to unless
, the whole minute book is placed in evi-
dence. ~ f

I T will ask you, Mr. Whitehead, as manager
of the Whitehead Machinery Company, what your
powers and authority was in the disposition of
property of the company and for the company?

Mr. Haynes—1 object to that question as
it is not the best evidence.

A. Absolute.

I. Was there any by-laws or constitution of the
Whitehead Machinery Company from which you
were enabled to answer the question as you have
or was it from the general course of business of
the company? A. Both.

I. Where is your by-laws and constitution? A.
At the bank, I believe.

I. Are they printed? A. No, sir;' typewritten.

I. Who sold and transferred the Edison prop-
erty, so-called, to Hageboeek, Becker, Eoddewig
and Schmidt? A. I did.
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I. Before doing so, I will ask you to state
whether or not special counsel was called in and
the matter canvassed in the presence of the pur*
chasers and yourself and special counsel as to the
validity of the transaction? A. The five directors
called in Judge Waterman so as to satisfy them®
selves as to the validity of the transaction, say*
ing they would not pay for the stuff twice.

I. T will ask you who the Judge Waterman you
refer to 1s? A. He was Judge of the Supreme
Court of Iowa and now a member of the firm of
Lane & Waterman.

I. You may state whether he is or is not regard®
ed as one of the best lawyers in this part of the
country? A. His reputation is of the highest.

I. What was his advice as to the legality of this
proceeding, if any such advice was given? A
That he hardly saw the necessity of asking the
question.

I. What did he say? A. To go right ahead; that
there was no question as to our rights.

I. T will ask you if, in pursuance of the advice
of Judge Waterman given to the endorsers of the
note, you executed a paper transferring to Schmidt,
Becker, Hageboeck and Roddewig this 8oth street
property in New York City? A. I did.

I. I will ask you to look at the paper now shown
you, and state whether or not that is the paper you
executed on that occasion? A. It is.

I. What do you call the paper shown you? A
Invoice and receipt.

Mb. Fost er—I present to the Commissioner
taking this deposition the invoice and
receipt referred to and ask that the same
be marked “Exhibit P 5,” and also that
the same be attached to the deposition,
the same being hereby offered in evidence
by the plaintiffs.
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dross-examination by Mr. Haynes.

I. Mr. Whitehead, do you know that Mr. Dorr-
ance had, for some time previous to this transfer of
property to the four directors, been pressing the
Whitehead Machinery Company] for the payment
of his claim?

Mr. Foste r— Plaintiff objects to the ques-
tion as improper cross-examination and
immaterial.

A. Mr. Dorrance had a claim against the com-
pany but didn’t press it very hard.

I. Hadn’t it been in the hands of an attorney in
Davenport for collection?

Mr. Foster—Plaintiffs object to the ques-
tion as improper cross-examination and
immaterial.

A. It had been turned over to an attorney here.
I do not know the instructions to the attorney, but
it had never been pressed.

I. Didn’t Mr. Dorrance speak to you about it and
you had agreed to pay it off? A. We had talked
about it and said we would do the best we could.

I. Do you know whether Mr. Parrish had en-
deavored to sell these engines in Jersey City for
you?

Mzr. Foste r— That is objected to as improper
cross-examination, and immaterial and
irrelevant.

A. Not that I know of. Wliat Mr. Parrish might
be trying to do, is something that I would not be
likely to know about.

I. You don’t know whether he ever represented
to you that the best offer he could get for the prop-
erty was $2,500?7 A. He never referred anything
of the kind to me.
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I. What was the condition of the company at the
time of this transfer, financially?

Mr. Foster —Objected as incompetent, ir-
relevant and immaterial, and not proper
cross-examination.

I. Was it in good financial condition or bad?

10 Mr . Foster — Objected to as incompetent, im-
material and irrelevant, and not proper
cross-examination.

A. It was hard up.

I. Do yon know whether a suit had been insti-
tuted against it by the electric company for $100
and judgment recovered?

Mr . Foster —Objected to as irrelevant, in-
competent and immaterial, and not
20 proper cross-examination.

A. On what day?
I. About the time of this transfer, in which they
sold an engine at Pekin, Illinois.

Mr. Foster —Objected to as imeompetent,
immaterial and irrelevant, and not prop-
er cross-examination.

A. The General 'Electric Company sent a bill to

30 the Whitehead Machinery Company for stuff fur-
- nished to Cable, Nelson Company, on an order from
thé company and without any consent of thé "White
head Machinery Company, and the Whitehead
Machinery Company refused to pay the bill. The
General Electric Company didn’t sell an engine be-
longing to the Whitehead Machinery Company, up

to the time I left the company, which was the 30th

of November. This engine, wasn’t sold on this
judgment. I bought the engine yesterday myself.

40 L. Do you know how much of the assets of the



Whitehead Machinery Company the trustee has
sold? A. I do not.

I. Do you know whether he has sold a half of it?
A. 1 do not.

I. What would you say? A. I could not say,
for I haven’t any more knowledge of the subject
than how much you paid for your clothes.

I. Do you know that he sold about three-fourths
of the machinery to Mr. Rosenthal for about $2,-
000? A. I know he made a sale to Mr. Rosenthal,
but don’t know the consideration, and I don’t know
what proportion of the whole his sale to Rosenthal
embraces.

I. Now, when the directors took up this note,
what proceeding, was followed; did they hand their
checks to the Whitehead Machinery Company or to
the bank? A. I was present at the bank, and re-
member the checks were handed to me and I handed
them to the bank.

I. To whose order were those checks made pay-
able? A. I don’t remember.

I. You don’t remember whether they were made
payable to the Cashier of the bank or to the White-
head Machinery Company? A. I don’t know.

I. Now, Mr. Whitehead, will you tell us who
were the stockholders, to the best of your knowl-
edge, of the Whitehead Machinery Company at the
time of this transaction with Oswald Schmidt,
Waldo Becker, A. L. Hageboeck and Paulo Rodde-
wig. A. Those five, Murphy & Suseirihl, Taylor
Smith.

%f" Who were the largest stockholders? A. My-
self.

I. How many shares did you have? A. Fifty-
five per cent, of the whole.

I. How many had Mr. Hageboeck? A. Twenty-
five.

I. How many did Mr. Becker have? A. About ten.
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I. How many did Mr. Schmidt have? A. About
seven.

I. How many did Mr. Roddewig have? A. About
twenty.

I. How manyjshares were issued altogether? A
Two hundred and fifty.

I. Who was the Vice-President of the White-
head Machinery Company. A. There was none.

I. Had there ever been any? A. Yes, sir.

I. Who had been? A. Oswald Schmidt.

I. When did he resign? A. About July, 1904.

I. Why did heresign as Vice-President? A. Dis-
agreement among ourselves.

I. How long did he remain a director? A. About
eight months.

I. When did he cease to act as director? A
About July, 1904.

I. He wasn’t a director at any time during 1905?
A. No, sir.

X How many directors did you have after M.
Schmidt resigned? A. Two.

I. How many did the articles provide for? A
Three.

I. Who were the directors? A. Dr. Hageboeck
and myself.

I. Did Mr, Schmidt attend any meetings after he
resigned? A. No, sir

I. Was he present at a meeting, and also M.
Becker and Mr. Roddewig, held by the creditors in
1905? A. He was present as a stockholder.

I. Were the other gentlemen I have mentioned
there? A. Yes, sir.

I. Did they take any part in the deliberations of
the directors? A. Advisory and expressed their
ideas as to ways and means.

I. They were heavily connected with the White-
head Machinery Company, both by stock and notes
which they had endorsed. A. Yes, sir.
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I. Do you know whether in August and Septem-
ber and right up to the time of this transfer, the
creditors of the Whitehead Machinery Company
were pushing it?

M:. Foster—That question is objected to as
incompetent, irrelevant and immaterial,

and not proper cross-examination.
A. Some of the creditors.

I. Some of them, you say; had they paid some
claims about that time that they were being
pressed for?

M:.Foster— Objected to as irrelevant, in-
competent and immaterial, and not
proper cross-examination.

A. Tcouldnot say. You are getting into details
too fine for a man’s memory at this time.

I. How much did the company owe at the time
of this transfer?

M:. Foster—1That is objected to as incom-
petent, irrelevant and immaterial, and
improper cross-examination.

A. My memory would not carry me, but around
$20,000.

I. Not more than that? A. It might be.

I. Ten thousand more? A. I could not say; I
haven’t seen those figures in eight months.

I. Now, this note which was given, upon which
the directors were endorsers and which was the
basis of their taking this property, when did that
become due? A. The final renewal came due, I
think, on October 31st.

I 19057 A. Yes.

I. Had you seen the Cashier of the bank previous
to the making this transfer regarding the renewal
of the note? A. Not personally.

20

I. Had you seen him at any time previous to the *
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transfer in regard to renewal of this particular
note? A. No, sir.

I. You don’t know, then, that he would not re-
new it? A. I have stated that I knew it, and my
information came from two of the directors of the
hank.

I. Two of the directors of the bank; who were
they? A. Roddewig and Schmidt.

I They were also directors in this bank? A
Yes, sir.

I Did they tell you why it would not be re-
newed? A. Because they would not endorse.

I. Did they say they didn’t consider Hageboeck
good security? A. They didn’t go into the Doc’s
standing.

I. He is supposed to be a man of considerable
means? A. He has enough to go on.

I. When did the Whitehead Machinery Company
cease practically to do business? A. The last day
of October, 1905.

I Did they really do any business from the time
of the transfer to the directors of these engines in
Jersey City? A. To my knowledge they sold he

two and three thousand dollars worth of
stuff.

I. Did they buy any? A. No.

I. Did you have a bookkeeper? A. No, sir.

I. Who did the bookkeeping? A. I did.

I. When did you cease to employ a bookkeeper?
A. We never had one.

I. What did Mr. Johnson do? A. He was sten-
ographer. A

I. Did you employ him right along? A. Yes,
sir,

I. Now, Mr. Whitehead, this invoice marked
Exhibit P 5 is the only evidence of this transfer
which was given to Schmidt, Roddewig, Hage-
boeck and Becker? A. Yes, sir.
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I. There was no formal bill of sale drawn up?
A. No, sir.

i Or any bill of sale executed by you? A. No,
sir; that is our customary way of making a sale
and giving evidence of it.

I. Was one of those engines sold that you bought
from the Edison Company? A. Yes, sir.

I. Was that money applied on this note? A.
No.

I. Now, the difference between the amount
which was actually paid for these engines and the
$9,250 was paid by the company? A. No, sir; the
difference between $9,975 and approximately
$11,000 was paid by the company; the engines cost
us all told about $11,000.

I. Where is the difference between $9,250 and
$9,975? A. That was paid by the company.

I. So that the company really paid the difference
between $11,000 and $9,250? A. Yes, sir.

I. How long did Mr. Becker and Mr. Roddewig
act as de facto directors? A. I should say seven
months.

I. But after they were told they were not actual
directors, they still continued to take an active in-
terest in the business? A. Advisorily.

I. They were familiar with the doings of the
business? A. Not in detail, but generally.

I. They knew how much the company owed and
how much it had, and you talked it over among
yourselves? A. Yes, sir.

I. Have you tried to sell this property in Jersey
City? A. Yes, sir.

I. What was the best offer you have been able to
get for it? A. I never have had an offer.

I.  You never have been able to sell it? A. No.

I. You say Dr. Hageboeck had promised, after
this transfer, or a short time previous to the ap-
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pointment of the trustee, to loan $2,500; what was 40



that $2,500 to be used for? A. Purchase of ma-
chinery and payment of debts, and general run of
business.

I. He refused to do 1t? A. No, sir; he was
taken sick.

I. Did you see him with reference to making
an assignment to the trustee? A. Yes, sir.

I. When? A. About seven days.

I. Why did you decide to make an assignment?
A. Nothing else to do.

I. Were the creditors pressing you? A. The
assignment suited the creditors best.

I. Were the creditors pressing you? A. Someof
them.

I. You say that no assignment was made for the
benefit of the creditors under the statutes of Iowa?
A. It was a sort of amicable liquidation. Every-
body agreed to turn it over to the trustee.

I. Who? A. The creditors.

I. Did you confer with all of them? A. Yes,
sir, except Dorrance and Davis Williams & (o
Circular letters were sent out two days before.

I. Was this assignment recorded? A. Yes, sir;
in Scott County.

I. What office? A. County Recorder.

I. What did you consider the most valuable asset
of the company at the time of the transfer?

M:. Foster—Plaintiff objects to the ques-
tion as incompetent, irrelevant and im-
material and improper cross-examina-
tion.

A. All our stock was saleable, with the excep-
tion of the New York engines.

I. Did you consider that as a valuable asset of
the company? A. It represented so much money
tied up.

I. It represented more than any other asset of
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the company? A. That is not a reasonable re-
mark, for outside of that we had about 30 bunches
of stuff.

I. It represented more than any one item? A.
More than any single hunch.

I. Did it represent more than one-half of the
assets of the Whitehead Machinery Company? A.
It represented between 1-4 and 1-5.

I. That is so, is it? This property, Mr. White-
head, which you received from the Edison people
and afterwards transferred to these four gentlemen,
never was used 1n the business, but was stored
there? A. We sold one piece.

I. For how much? A. Sixteen hundred dollars.

I. The rest all remained there? A. Yes, sir.

I. When were these Exhibits P 3 and 4 writ-
ten up? A. Prior to the signing, on the date that
they bear.

I. They were written up on the date they bear?
A. Yes, sir.

I. They were signed by you on that date? A.
Yesgsir. ®

I. And by Dr. Hageboeck? A. Yes, sir.

I. Was the same true of Exhibit P 4? A. Yes,
sir, except that it is not dated.

I. You are sure it was signed on the date which
they bear? A. Yes, sir.

Re-direct examination by Mr. Foster.

I You have stated your opinion as to the amount
of the indebtedness of the company at the time of
the transfer of the property to the directors as
being approximately $20,000; now, waiving no ob-
jection as to the competency of this testimony, but
for the purpose of examination as to the object of
the testimony, I will ask you what, in your judg-
ment, would the assets amount to at the same
time? .
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Mr. H aynes—Objected to as not proper re-
direct examination.

A. About $33,000, above.

I. Then at the time the transfer was made to
Roddewig, Becker, Hageboeck and Schmidt of the
Edison property, so-called, in your opinion was the
Whitehead Machinery Company solvent or insolv-
ent? A. Entirely solvent.

I. T believe you stated in your direct examina-
tion that it was agreed that any money received
from the sale of the Edison property was to be
used to pay off the notes from which the money
was obtained and pay for the property; I under-
stood, in cross-examination, that you received
about $1,600 from sale of part of that property
and that it was not applied; state why it was not
applied? A. There is no particular reason. 'The
money was taken in and used in the general run-
ning of the business.

I. There wasn’t any agreement between the
trustees? A. It wasn’t paid over, that is all.

I. Then, under the contract, strictly, it should
have gone to the Citizens National Bank? A. Yes,
sir.

Hecross-examination by Mr. Haynes.

I. What do you base your idea that the assets of
the company exceeded the liabilities by about $lo,-
000? A. Recollection.

I. Of what did these assets consist? In making
your estimate, where do you get your facts? A
From memory.

I. Did you estimate machinery? A. Yes, sir.

I. Wasn’t the machinery paid for by proceeds of
stock? A. Yes, sir.

I. Was that practically used up? A. Yes, s
we figured our capital stock as a liability.



x. Then your liabilities figured up to more than
$25,000? A. Yes, sir.

I Then they figured up to about $45,000? A. 1
think $13,000.

L In figuring your estimate of the assets of the
company, how did you figure the stock which you
had? A. At what it was purchased at. Whatever
work we did to it subsequently.

I. Do you know whether any of this property
that you figured in this estimate has been sold for
that amount? A. Some of it has.

I. Well, as to the majority of it? A. I do*n’t
know since last fall.

WILLIAM W. WHITEHEAD.

Sworn and subscribed before )
me, this May 31st, 1906. |
C. W. JONES,
Commissioner.

Ciarence E. Adams, a witness produced on the
part of the plaintiffs, being duly sworn, deposes and
says:

I You may state your name, residence, age and
occupation. A. Clarence E. Adams; 919 East 13th
street, Davenport; 39 years of age, and agent for
the Pennsylvania Line.

1. T will ask you whether or not, on the 4th day
of Odtober, 1905, you were called upon by Paulo
Roddewig and any one else to serve a notice upon
you as agent for the Pennsylvania Line of the
transfer of certain property at Pier K, in Jersey
City, in the State of New Jersey? A. I was called
upon by Mr. Whitehead and Mr. Waldo Becker,
and given notice of the transfer of property stored
at our Pier K. The persons to whom it was trans-
ferred were Waldo Becker, Paulo Roddewig, Os-
wald Schmidt and A. L. Hageboeck.

20
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I. Then Mr. W. W. Whitehead and Waldo
Becker were the persons who called upon you? A
Yes, sir; and gave me the regular notice of the sale
of the property.

I. In addition to receiving notice of this, I will
ask you if you wrote a letter to the General Agent
of the Pennsylvania Line in New York City. A

10 Yes, sir.

I. Did you write it the same day? A. Yes, sir;
to Mr. George T. Smith, General Agent, at 2 Beaver
street, New York City.

I. Have you a copy of that letter in your posses-
sion? A. Yes, sir.

I. Will you produce it? A. I will have to go to
the office to get it.

I, I will show you an affidavit, executed by you
on April 17th, 1906, purporting to contain a copy

20 of the letter, and ask if that is a copy of the letter.

Mr.Haynes— I object to that as irrelevant,
incompetent and immaterial, and not

the best evidence.

A. To the best of my recollection, that is a copy
of the letter.

I. ““October 4th, 1905. Mr. George T. Smith,
General Agent P. R. R., New York, New York
Dear Sir: Referring to your letter August loth, file

gQ 75338, regarding machinery stored at our Pier K
Jersey City, for Whitehead Machinery Company,
Davenport, Iowa; will say we are to-day advised by
Mr. Whitehead they have disposed of same to the fol-
lowing Davenport parties: Mr. Waldo Becker, M.
Paulo Roddewig, Mr. Oswald Schmidt, Mr. A. L
Hageboeck. These gentlemen expect to arrange
within a few days for shipping about one-half of
the machinery direct to a customer at Grand Have,
Michigan; and the balance to Davenport, Iowa.
Yours truly, 0. E. Adams, Agent.” Iwilla*kvou
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have you received any response from any source re-
ferring to that letter? A. T received a message.

L. Do you mean a telegraph message? A. Yes,
sir.

I. From whom? A. Mr. Smith.

I. From Mr. Smith to you? A. Yes, sir.

I. Will you kindly read into the records the tele-
gram that you received?

Witness states he will produce the original,
and counsel for defendants states that
the witness may read the copy, and when
the original is received and the same is
compared and found to be correct, the
objection which is hereby made that the
same is not the best evidence will be
withdrawn.

A. “New York, Oct. 9, 1905. C. E. Adams,
43 McManus Building, Davenport, Towa. See your
letter October 4 about machinery stored at Jersey
City for the Whitehead Machinery Co. of Daven-
port, Towa. This property has been attached by
the Sheriff of Hudson County, New Jersey, and he
will take possession of the property at once. Desk
U-1, File 75,938. G. T. Smith, 3.22 P. M.
Cross-examination by Mr. Haynes.

L. Mr. Adams, at the time these gentlemen called
upon you, did they give you a written nofification,
or notify you verbally? A. Verbally.

L. Did they tell you that they had sold part of it?
A. They told me they had prospect of selling part
of it, as stated in the letter; this statement was
from Mr. Whitehead.

L. Did you, at that time, receive any notice of
attzt(:hn'lentprocm'u]ings? A. No, sir.

L. Did they ever show You any postal card rela-
tive to attachment proceedings? No, sir; not that
I recall,
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Mr. Foster—We offer in evidence the origi-
nal telegram sent by Mr. Smith to M.
Adams, as referred to, and ask that the
same be attached to the deposition of
Clarence E. Adams, after having been
marked by the Commissioner as Exhibit
P 6.

(Signed) CLARENCE E. ADAMS.

Subscribed and sworn before me j
this 28th day of May, 1906. )

0. W. Jones,
Commissioner.

Oswald Schmidt, a witness produced on the part
of the plaintiffs, being duly sworn, deposes and
says:

I- You may state your name, residence, age and
occupation? A. Oswald Schmidt, Davenport, Iowa;
in the cracker and macaroni business: age 44.

I. Do you mean you are a manufacturer of crack-
ers and macaroni? A. Yes, sir.

I. Mr. Schmidt, were you connected with the
Whitehead Machinery Company. A. I was.

I. In what capacity? A. Stockholder.

I. Did you ever occupy any official position? A
For a time as director and Vice-President.

I. How long were you director? A. I can’tstate
definitely.

I. Do you remember when you ceased to be a
director? A. Yes.

I. When? A. It was on or about October, 1904.

I. At that time you resigned as director? A
Yes, sir.

I. T will ask you, Mr. Schmidt, if you at one
time, in connection with Dr. Hageboeck, Paulo
Roddewig, Waldo Becker and W. W. Whithead,

made an arrangement to borrow money at the Citi
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zens National Bank to pay for certain machinery
purchased by the Whitehead Machinery Company
from the Edison Company on 80th street in New
York City? A. Yes, sir.

L I will ask yon if you remember what amount
of money was raised and how it was raised in that
transaction? A. The money was raised from time
to time as it was necessary, to pay for this, and the
moving of it, the assembling of it, and the total
amount was $9,250 in notes at the Citizen’s National
Bank.

I. Now, the manager, Mr. Whitehead, has tes-
tified in this case that there were additional sums
paid out of the treasury of the company; do you
know anything about that? A. I do not.

I. What was done with these notes that were
executed and discounted by the Citizens National
Bank when they matured? A. They were renewed
in the shape of one note for the total amount.

I I will show you a note dated November 1,
1904, payable to the order of August A. Balluff,
Cashier, for the sum of $9,250; which bears the
stamp of the Citizens National Bank as paid Octo-
ber 4th. 1805, and which bears the cancelled en-
dorsement of W. W. Whitehead, A. L. Hageboeck,
Waldo Becker, Oswald Schmidt and Paulo Rodde-
wig, and ask you what that paper is? A. I recog-
nize that as the note I am speaking of.

I. By whom was that note paid? A. That was
paid by A. L. Hageboeck, Waldo Becker, Paulo
Roddewig and myself.

I Did Mr. Whitehead have anything to do with
the payment of that note; that is, furnishing the
money? A. No.

I. Do you know when it was paid? A. On
October 4th.

L. It seems to mature on the last day of October,
or one year from the first day of November, 1904;
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will you explain, if you know, why it was taken up
or paid before maturity? A. It was always my
understanding that the note was to be due at any
time, and this note was taken up and paid off by the
four men stated in order to pay for the machinery
that the Whitehead Machinery Company was in
turn to convey to the four men that paid cash to
take up the note with.

I. Was there any talk, or had there been any talk,
as to whether renewal notes would be executed? A
I don’t remember.

I. Did you occupy a position at the Citizens Na-
tional Bank? Were you a director of the Citizens
National Bank at the time? A. Yes, sir.

I. Was Mr. Roddewig at that time also? A. No,
Sir.

I. Now, state, if you know, any reason why this
note for $9,250 in the Citizens National Bank was
paid before maturity? A. Aside from the fact that
this machinery was being purchased by certain
stockholders, I knew the bank was anxious to haveit
paid. The Cashier had frequently spoken to me about
it. He knew the endorsers were personally good for
it.

I. Had there been any personal objection of any-
body to renewing that note? A. My own.

I. Did you object? A. I didn’t propose to stay on
that paper any longer than I had to.

I. Who was present at the time the Edison prop-
erty in New York was being transferred toA. Lk
Hageboeck, Waldo Becker, yourself and Paulo
Roddewig by this paper—as shown by the invoice
and receipt marked “Exhibit P 577 A. Myself.
Mr. Roddewig, Mr. Becker, W. W. Whitehead, and
in the presence of Mr. A. A. Balluff, if I remember

right.
I. Was any lawyer present? A. Do you mean

when the money was paid?
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I. No; I mean when you bought it. A. Yes;
Judge Waterman was there.

I. Was the proceeding had in accordance with
the advice of an attorney, and, if so, what one?. A.
Judge Waterman’s advice.

I. When was it that this property was, in fact,
bargained for? A. A couple of days before—on
October 2d.

I. And when was it purchased? A. October 4th.

I I will ask you whether, on October 2d, or Octo-
ber 4th, or at any other time, you had any knowl-
edge that this property had been attached in New
Jersey? A. I think not.

I. Do you know? A. I know Ididn’t have any
knowledge.

I. After the purchase of this Edison property, so-
called, what was done with reference to taking up
the note in the Citizens National Bank, for $9,250,
and also $138.75 accumulated interest? A. Waldo
Becker, Paulo Roddewig, A. L. Hageboeck and my-
self each paid one-fourth of that sum at the Citizens
National Bank.

I T will show you a check, purporting to be
drawn on the Citizens National Bank of Davenport,
Iowa, for the sum of $2,347.19, dated October 4th,
1905, and signed by you, and ask you so state what
that paper or check is? A. That is the check I paid
my share with.

Mr. Foster —1 Wwill offer the check referred
to in evidence and ask that it be desig-
nated as “ Exhibit P 7.”

I At the time you purchased this Edison prop-
erty and paid $9,250 for it—I mean you and your
associates—had there been any talk, up to that
time, as to the solvency or insolvency of this com-
pany? A. No, I considered the company perfectly
solvent.

10
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I. I will ask you to state whether or not, at that
time, you knew that the company was solvent or
insolvent, if such was the fact? A. No, I didn’t
know it was insolvent.

I. Iwill ask you if, at the time of the purchase of
this property by you and your associates and the

+ payment of this note at the Citizens National Bank,

10 you had discussed, or heard any discussion of the
appointment of a trustee to handle these properties?
A. No, I did not.

I. When did you first hear any talk whatever
in regard to the appointment of a trustee to take
title to the property of the Whitehead Machinery
Company and dispose of it? A. I could not say
definitely, but it must have been a month after®
wards; I don’t know the exact date.

I. What was the agreement, if any, as to what

20 the proceeds were to be applied on, received from
the sale of this New York Edison property? A. At
the time it was bought—agreed to be bought—it
was understood between these five men that the
proceeds out of the sale of this particular pioperty
should be applied on the notes of the Citizens Na-
tional Bank first.

I. Was it agreed? A. It was agreed.

Cross-examination ly Mr. Haynes.

I. You were one of the original stockholders in
this concern? A. I wasn’t.

I. When did you first become a stockholder? A
I could not say definitely. I could only do that by
referring to my stock certificate.

I. How many have you now? A. Thirteen and
and a half.

I. How many did you have originally? A. Ten

1. And subsequently increased it to thirteen and
a half? A. I had fifteen once, and sold one and a

40 half.
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I. What was the par value? A. One hundred
dollars.

I. When you took the ten shares you were ap-
pointed a director? A. Yes, sir.

I. And Vice-President? A. Yes, sir.

I. And you continued to act as Vice-President
until when? A. October, 1904, I think. About a
year before this sale.

I. Why did you cease to be a director? A. One
reason is that I felt all the time that the others
didn’t care for me to act as such any more. That
was the main reason.

I. When was the annual meeting? A. In July.

I. Did you resign at the annual meeting? A. No,
sir; I resigned in October, or about.

I Did you send a written resignation to this
company? A. Yes, sir.

I. Have you a copy of it? A. No, sir.

I. Did you attend any of the meetings of the
company after you resigned as a director? A. No,
SIT.

I. Were you familiar at all with the financial
condition of the company after you were a director?
A. No, sir.

I. At the time of this transfer of this Edison
property to you and others, were you familiar with
the financial condition of the company? A. Yes,
in the way that Mr. Whitehead would furnish us
statements at times.

I. Why did you want to get off this note? A.
Because it had run longer than it had been pre-
sented to us. Mr. Whitehead told us, when this
first came up, that it would take about from four
to six months to sell, and then we would be released
from the endorsements.

I. You knew at the time you paid this that it
was not due? A. I found it out when we paid it.

lo
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I. Didn’t you know at the timé? A. No, sir; I
hadn’t considered it.

I. You were a director of the bank? A. Yes,
sir.

I. And the Cashier told you the note was becom-
ing due and must be paid? A. Yes, sir.

I. Who was present at the time this bargain was

10 made for the purchase of the property? A. I said,
these five gentlemen and Judge Waterman.

I. You paid the note; you didn’t give your check
to the Whitehead Machinery Company? A. I pad
my share of the note.

I. These were the only men that were present?
A. That I remember at this time. If there were
others present and my memory was called to it I
would recall it.

I. Did you know at all what the value of this

20 property in Jersey City was? A. Not further than
I supposed with good fortune we might realize that
amount out of it.

I. Did you know at that time that you had made
arrangement to sell it to some parties in Grand
Rapids, Michigan. A. I did not.

I. Didn’t you state it to Mr. Adams? A I
wasn’'t present at the interview with Mr. Adams.

I. You considered thiscompany solvent, you say?
A. T did.

30 I. And was this arrangement to be in entire
liquidation of any indebtedness that you might
have incurred by reasop of that note—I mean the
time that you made the arrangement to take up the
note and take the property? A. Yes, sir.

I. Now, you didn’t think, as a matter of fact,
did you, Mr. Schmidt, that you could ever get the
amount of your money out of the machinery? A
We depended upon circumstances. I would have
been willing to have turned it over to any one for

40 my share in it pretty quick.
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I. Did you think you would get your money out
of it? In other words, didn’t you think the best
way to get out of it was the easiest way? A. I was
under the impression that if we had time to sell it,
we might get enough to reimburse us.

I. Did you know that storage charges were accu-
mulating on you? A. Not at that time.

1/ Did you know that the creditors of the White-
head Machinery Company had been pressing them
for payments? A. I had heard that, but that was
nothing unusual. I always understood that they
didn’t have capital enough to run the business, and
at one time I suggested that the capital stock be
raised to fifty thousand dollars. They were doing
too large an amount of business, considering the
amount of money they had.

Re-direct examination by Mr. Foster.

I. You were asked, on cross-examination, if you
knew that the storage charges were increasing and
you answered, “not at the time;” do you mean you
didn’t know at that time, or that they were not
increasing at that time? A. I later on learned there
were storage charges. I don’trecollect that I knew
anything about storage charges at that time.

I As a matter of fact, you may state whether
or not there was an agreement or understanding
between the Pennsylvania Line and the Whitehead
Machine Company, that there was to be no charge
for storage, in the event of the property being sent
over the Pennsylvania Line?

Mr.Haynes—Thatis objected to, as the wit-
ness cannot answer from his own knowl-
edge, and it would be hearsay.

A. Mr. Whitehead led me to believe there was
such an arrangement.

Mr. Haynes— I ask that the answer be

stricken out.
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I. And that there would be no charges?

Mr.Haynes— Objected to, as the witness can
not answer from his own knowledge, and

it would be hearsay.
A. Yes, sir.

Mr. Haynes— I ask that the answer be

stricken out.

10 OSWALD SCHMIDT.
Sworn and subscribed before )
me, May 28th, 1906. )
C. W. JONES,
Commissioner.

Paulo Roddewig, Witness pI‘Oduced Onthepart
of the plaintiffs, being duly sworn, deposes and
says:

Examined by Mr. Foster.

I. Mr. Roddewig, will you state your name, re-
sidence, age and occupation? A. Paulo Roddewig;
128 West 7th street, Davenport, Iowa; age, 49
years; candy manufacturer.

I. Were you connected with the Whitehead
Machinery Company, and, if so, in what capacity?
A. Stockholder.

X I will ask you if you were a director at any

30 time, or was supposed to be? A. I supposed so
but it turned out I wasn’t.

X Why? A. The articles stated the board shall
consist of three directors. We thought it read five.

I. So you were never a legal director? A. Np,
sir; I wasn’t.

I. Now, I will ask you, if you are the Paulo
Roddewig who went into the arrangement for the
endorsement of certain notes to purchase certain
machinery from the Electiic Company on 8oth

,0 street in New York? A. I believe I was.
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I. The amount of money that was raised by your
endorsements was how much? A. It amounted to
$9,250—four notes.

I. And what was done with those four notes
when they matured? A. Those notes were origin-
ally given to buy this machinery; to realize upon it
as quickly as possible, and to settle these notes at
the Citizens National Bank. 10

I. What was the agreement as to you and your
associates as to how those notes were to be paid; and
when? A. As soon as this machinery could be
sold; we received the assurance of Manager White-
head that they would be sold in four to six months;
in fact, if two of those engines could have been
sold when repaired, it would have paid off the
notes.

I. Were those notes paid when due? A. They
were made for a very short term, until they were 20
submerged into one note.

I. Do you remember of a transaction by which
four of those endorsers bought the machinery and
took a receipt and invoice from the general manager
of the company? A. Finding that Manager White-
head didn’t realize on this machinery as we had
expected and the note still remaining at the bank,
and the bank urging us to take care of it, the direc-
tors agreed to pay their share, excepting for Mr.
Whitehead, for the reason that he could not raise 30
the money.

I. At that time, before you bought this property

and received this invoice and receipt for the money,
did you know the condition of the Whitehead
Machinery Company as to solvency or insolvency?
A. I firmly believed that it was solvent but had
assets that were not quick assets.

I. What did you and your associates do, if any-
thing, to employ special counsel to ascertain whether
the purchase of this property could be legally accom- 40
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plished? A. We consulted Judge Waterman and
he said it was safe.

I. Who is Judge Waterman? A. He is Judge
C. M. Waterman, who was the Judge of our County
for many years and then Judge of the Supreme
Court, and now a member of the firm of Lane &
Waterman.

10 I. What is his reputation for ability in this com-
munity? A. It is considered of the highest.

I. At time of the purchase by you four gentle-
men of this machinery, what proportion didyou
pay of the note due to the Citizens National Bank?
A. One fourth of $9,388.75; or $2,347.19.

I. What made up this sum of $9,388.75? A
Principal $9,250; interest $138.75 from July 1st,
1905, to October 4th, 1005.

I. T will show you a paper, dated Davenport,

20 Towa, October 3rd, 1905, purporting to be a check
drawn upon the German Savings Bank and pay-
able to the Citizens National Bank or order, for the
sum of $2,347.19, and purporting to be signed by
you, and ask you to state what that paperis. A
It is my check, with my signature.

I. That was your signature in payment for your
share of this amount? A. That was my share for
the purchase of this particular machinery. The
reason it is dated October 3rd is that it was after

g0 banking hours of that particular day.

I. Of what day? A. October 3rd, in the after-
noon, but it was not cashed until the next day.

Mr.Foster— I will introduce the check re-
ferred to in evidence and ask to have
the commissioner designate it as “Ex-
hibit P 8,” and to attach it to the de-

position.”

I. At the time this transfer was made of this
40 machinery—this sale to you and your associates—
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had you heard any talk about an assignment in
this case? A. None.

I. How long after that was it that you heard of
this assignment? A. The first notice was when 1
read the paper and saw that clipping; that was on
November 4th.

I. Then, at the time, as I understand you, that

you received this property and paid this note in the j

Citizens National Bank you believed that the White-
head Machinery Company was solvent and you had
never heard anything about a trustee? A. I be-
lieved it solvent; I had not heard anything about a
trustee at that time.

I. Have you ever received from any source—
from the sale of machinery or from any other
source—any part of these twenty-three hundred
and odd dollars that you paid in taking up the
note? A. None whatever.

I. How long was it after you purchased this prop-
erty and paid this .note in the Citizens National
Bank, in your best judgment, that you heard about
a trustee being appointed? A. As near as I can
remember, about thirty days.

Cross-examination by Mr. Haynes.

I. How long did you act as a director? A. I
haven’t been a director.

I. How long did you act when you thought you
were a director? A. I would have to guess at it.

I Well, guess? A. Ayear.

I. Did you think you were a director at the time
you endorsed this paper? A. Yes, sir.

I. You were a stockholder in the Whitehead
Machinery Company? A. Yes, sir

I. How many shares did you have? A. Twenty.

L Par value of one hundred dollars? A. Yes,
Sir.

oq

1. This transfer of property to you and your as- 4"
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sociates you understood to be in entire liquidation
of any contingent liability on this note and to wipe
it all out? A. Yes, sir.

I. How much did you think was the value of
that property in Jersey City at that time? A. Not
much more than the note and interest and the ex-
pense of moving.

I bpid you think it was of that valuez A. We
hoped tO realize that. It all depended upon cir-

cumstances.

I. You considered the company solvent? A. I
did.

I. Had you made any arrangements at the time
to sell this-property? A. No.

I. Did you have any purchaser in view? A. N,
we had none. I beg your pardon; Mr. Whitehead
had all along assured us that he had purchasers.
He had one at the coast, at San Francisco, who
backed out, and Mr. Whitehead led us to believe he
could sell it shortly.

I. Did you think, at the time you purchased that
property, that you had a purchaser at Grand
Haven, Michigan? A. I understood there was a
prospective buyer there, through Mr. Whitehead.

I. Did you attend any of the meetings of the
company prior to the transfer? A. I did.

I. Did you know that the company was pressed
for money by its creditors? A. Why, I do re
member something, but do not recollect what it
was. Attorney Murphy was present, I believe, at
that meeting. It was not pressed for money so
much as it was a controversy.

I. Did you know that the Whitehead Machinery
Company was unable to get clear of a great deal
of its machinery? A. I didn’t.

I. You knew they were not selling the machin-
ery that they bought? A. The market was quiet.

I. You knew they had numerous claims against
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them? A. No; I knew the machinery needed con-
siderable extra cash to bring it in afit shape to sell.

I. Didn’t you know that a number of creditors
were pressing them for payment of their claims?

A. No.

I. Did you know that Mr. Dorrance had placed
his claim in the hands of the attorney here for col-
lection? A. Yes, sir, and understood from Mr. 1g
Whitehead that it was a question of dispute.

I. You knew that Mr. Dorrance’s claim was
based on promissory notes, didn’t you? A. I
understood that that was satisfactorily arranged.

I Did you go to Mr. Adams’ office and notify
him? A. Yes, sir.

I. Do you know whether the capital stock of
thiscompany was all used in buying machinery
and in running expenses? A. I don’t.

I. You knew they didn’t have much money on 3¢
hand? A. I knew they didn’t have much means
and that is why we were asked to sign these notes.

I. Were you anxious to get off this note? A.
After we were unable to dispose of the machinery.

I. You knew the bank wanted this note paid?

A. T knew the bank was willing to get off.

I. You knew at the time of the transfer of this
property to you that this note wasn’t due? A. I 30
did not know it.

I. Do you know it was not due? A. I didn’t
know. I thought it was a demand note, as the
bank often takes demand notes.

I. Did you see it before? A. When I endorsed it.
I. You didn’t see it until you paid it, then? A.
No, sir.
PAULO RODDEWIG.

Sworn and subscribed to before )
me this May 28th, 1906. )

C. W. JONES,

Commissioner. 40
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AugustA. Balluff, a witness produced on the
part of the plaintiffs, being first duly sworn, de-

poses and says:
Examination by Mr. Foster.

I. You may state your name, residence, age and
occupation? A. August A. Balluff; residence, Da-
venport, lowa; age, 47; occupation, Cashier Citi-
zens National Bank.

I. T will show you what purports to be a promis-
sory note, dated November 1, 1904, signed by the
Whitehead Machinery Company by A. L. Hage-
boeck, Treasurer, and endorsed by W. W. White-
head, A. L. Hageboeck, Waldo Becker, Oswald
Schmidt, and Paulo Roddewig, and ask you what
that paper is? A. That paper is a note made by
the Whitehead Machinery Company to myself, in
my capacity as Cashier of the Citizens National
Bank.

I. For what sum? A. Ninety-two hundred and
fifty dollars, with interest from date at the rate of
six per cent.

I. Can you tell when that note was paid? A. It
was paid on the fourth day of October, 1905.

I. By whom was the stamp placed on the note
indicating that it was paid? A. I think in this
instance it was by myself, but usually it is by the

- clerks, but I think in this transaction I did it my-

self.

I. By whom was that note paid? A. Dr. A L
Hageboeck, Waldo Becker, Oswald Schmidt and
Paulo Roddewig, in equal proportions.

I. Twill ask you whether this note was an orig-
inal transaction or whether, if you know, it was a
renewal of a previous note or notes? A. It was a
renewal of them all.

I. Four notes? A. I am not positive as to the

.0 number. It was not an original transaction.
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I. Did these notes aggregate this amount? A.
Yes, sir.

I. What was the exact amount due you on that
note and the amount paid? A. $9,388.75.

I. How much of that was accrued interest? A.
$138.75.

I. Do you remember how the note was paid? A.
Some of the parties gave their checks for their jq
proportion and I think part of it was by an individ-
ual note of one of the endorsers for part of it.

I. I will show you acheck dated October 3, 1905,
apparently signed by Paulo Roddewig and marked
“Exhibit P 8 in this case, and another check for
the same amount, dated October 4, 1905, purport-
ing to have been signed by Oswald Schmidt and
designated in this case as “Exhibit P 7,” and will
ask you what reference these have to this case? A.
These two checks represent the proportionate pay- 2q
ment of this note due from Paulo Roddewig and Os-
wald Schmidt, under the division of the indebted-
ness as it was due on October 4, 1905.

I. Do you remember how Dr. A. L. Hageboeck
paid his proportion? A. My opinion is that we
made a charge against the Iowa National Bank for
the amount due from him under a telephone mes-
sage from the Cashier of that bank, but I am not
certain.' Dr. Hageboeck wasn’t present at the time
the note was paid, but his share was paid. 1 can .q
find that out for you if you wish.

L. And Waldo Becker’s proportion was paid how?
A. T think by a note of $2,300 and the balance in
cash—either $2,200 or $2,300 in a note and the bal-
ance in cash.

I. Has that note been paid? A. Long since.

I. So that the Citizens National Bank received

$9,250 and all interest from date of note? A. Yes,
SIr.

New Jersey State Library



10

48

Cross-examination by Mr. Haynes.

I. This note wasn’t due at the time it was paid?
A. No; it appears not.
I. It had nearly a month to run? A. It had
nearly a month*to run.
AUGUST BALLUFF.

Sworn and subscribed before me )
the 26th day of May, 1906. )

C. W. JONES,

Commissioner.

W aldo Becker ,a witness produced on the part of

the plaintiff, being duly sworn, deposes and says:
Examined by Mr. Foster.

I. You may state your name, residence, age and
occupation? A. Waldo Becker; 42 years old,
Davenport, Iowa; lawyer by occupation.

I. Do you occupy any official position in the city
of Davenport, and if so, what? A. Yes; Mayor of
the city of Davenport.

I. T will ask you, Mr. Becker, whether you area
stockholder in the Whitehead Machinery Company
of Davenport, Towa? A. Yes.

I. Were you interested in any way in the pur-
chase of some property referred to in these deposi-
tions as being the Edison Electric property, on
8oth street, in the City of New York? A. Yes.

I. Will you tell how this transaction came about?
A. When I bought stock in the company—ten
shares—a long time after its incorporation, ata
meeting, the Manager, Mr. Whitehead, and the
President, Dr. Hageboeck, reported an opportunity
to buy some second-hand machinery from the Edison
Company and thought it would be a good thing.
The company had no money with which to purchase
machinery to the extent this would necessitate, so

,0 we all thought it would be a good thing to help the
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company along and buy this machinery. Mr.
Whitehead said we could get it at a low rate and
he thought we could turn it over in 60 days, and
not to exceed six months, at a good profit. We
were stockholders in the company and wanted to
help it out and help the dividends, and we thought
to benefit the company. We heard the machinery
could be purchased for $7,000 and $500 commission
and we concluded upon $2,500 to $3,000 to remove
it to Jersey City, so that the whole proposition
would involve an expenditure of $10,000. So we
agreed to endorse to allow the company to buy this
machinery. On the strength of that understanding
between the parties there, the notes commenced to
come in in amounts that were necessary from time
to time until endorsements covering the purchase
and removal, aggregating $9,250, which we all en-
dorsed.

I. Was this note of $9,250 a new note or the ag-
gregate of some original notes? A. There were
four notes, the largest of which was $5,000, and
this was the aggregate of them and was put in the
place of the four.

1. Was there any agreement between the parties
you have named as to how these notes were to be
paild which were in the bank? A. Yes; Mr.
Whitehead, the manager, said it would not take
over 60 days, or at the most six months, to turn
this machinery over, saying that the price was
about junk value and we could make a good thing
on the machinery, and that as soon as he could sell
this machinery—which consisted, I think, of seven
engines—the money would be applied on the pay
ment of these notes, thereby eventually wiping
them out.

I. Well, what was the result as to the speedy
sale of this property? A. Well, it didn’t consum-
mate into any sale, though he seemed to make con-

1o
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siderable effort to sell it and had “things working,”
as he termed it, toward sales. The notes began to
come due and all the time he was in expectation of
selling and thought there would be no trouble about
it. And that is how we happened to go into this
new note of $9,250.

I. T will show you a note, dated November Ist,
1904, for $9,250, and ask you if that was the final
renewal note which grew out of this transaction?
A. My answer is, yes. it was.

X Is that your endorsement? A. Yes, sir.

I. It seems to have been paid on the fourth day
of October, or about 26 days before it was due; do
you know of any reason why it was taken up at
that time? A. The Cashier of the bank notified ws
that he wanted the money when due, and also per-
sonally told me that they wanted the money; that
the note was coming due—as is the practice inthe
banks here to tell a man before a note is due. And
it seems to me I calked with some of the endorsers
on this note and also the manager of the company;
and it seemed that Mr. Murphy, of Murphy &
Susemihl, represented some creditors who had
claims against the company for damages—not for
goods sold but for damages, with reference to con-
tracts for putting up machinery. My idea was to
save the company and not get it in any embarrass-
ment and to reduce the liability of the company,
this being classed as a liability of the company.
The commercial agencies knew of the liabilities of
the company and by reducing this it would put us
in better shape, and none of us—at least, I didn’t—
intended to endorse a renewal. I refused to go into
any renewal or extension of this note. We simply
bought this machinery for the amount of this note,
paid off this note, took a bill of sale for the machin-
ery. This reduced the indebtedness of the White-
head Machinery Company a corresponding amount.
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1. By taking a bill of sale, do you mean the paper
which I now show you, signed by the Whitehead
Machinery Company, by W. W. Whitehead, man-
ager, and dated October 2d, 1904? A. Yes, sir;
this 1s the bill of sale, which was the manner in
which they did business, and which is marked “ Ex-
hibit P 5 ”

I T will ask you whether special counsel was
called in and consulted as to the validity of this
sale? A. Yes.

I. What was done in this regards? A. Judge
Waterman, of the firm of Lane & Waterman, was
consulted by the machine company, as I understood
it, and he advised that the transaction was perfect-
ly legitimate and lawful, and we especially asked
him as to any fraud, and he said there was no fraud
about it; we were paying out this money to pay this
note for the machinery, and it was just the same as
though anybody else bought it, and he said to draw
up an ordinary invoice and turn it over to us.

I. Who is this Judge Waterman you refer to as
having been called in by the company? A. He is
a member of the firm of Lane & Waterman, of this
city, and was originally a member of the Supreme
Court.

I. What is his reputation as a lawyer, in this
city and State? A. He is regarded as a high class
attorney, and a lawyer of high acumen.

I I will ask you whether this property was pur-
chased by you, Hageboeck, Roddewig and Schmidt
—whether you believed the Whitehead Machinery
Company was a solvent corporation or otherwise?
A Yes; I did so; otherwise I would never have
gone into that tranaction.

I. When did you first learn that there had been
alevy made in New Jersey against this property?
A. My recollection is that that was some weeks
after the attachment waslevied before I found it out.

10
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I. The attachment, according to the record in this
case, was levied on the seventh day of October? A
I believe that is the date.

I. Andif I understood your statement, you didn’t
hear of this attachment until long after that time?
A. Long after that time I heard of that by getting
a postal card from Mr. Whitehead, showing a sale

10 of the property.

I. Did you pay a portion of this note? A. 1 paid
my one-fourth portion of it.

I. Was any part of this note paid by Mr. White*
head? A. We chipped in each one-fourth; M.
Roddewig, Mr. Schmidt, Dr. Hagebock and my-
self each paid one-fourth; Whitehead paid nothing;
neither did the Whitehead Machinery Company.

I. At the time of the payment of this note, had
there been anything said about the company mak-

20 ing an assignment to a trustee or any kind of an
assignment? A. No, sir; not at all.

I. When did you first learn that an assignment
was to be made, or had been made, to a trustee for
the benefit of creditors of the company? A. When
I noticed it in the daily press—in our evening papers
here.

X Do you know how long it was after you re-
ceived title to this property? A. It seems to meit
was about a month or more.

3 I Were you at any time an attorney of this com-
pany? A. No.

I. Explain, if there is anything to explain, about
the directors of this company. A. When I pur-
chased my stock, I was called to a meeting of the
stockholders and they voted me as a dil ector. There
was another meeting in a short time after that
tfiis is speaking of the date and the time I purchased
my stock, two years ago last February. It turned
out that I could not be elected a director under the

40 articles of incorporation, which provided for three
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directors, and they attempted to increase it and
have five directors. I didn’t know anything about
it, not having read the articles of incorporation, but
when I read them I noticed there was provision for
but three. So that, while I was elected director, I
never served in that capacity. .The only way in
which I could have been a director would have been
through an amendment to the articles. So that 19
matter was dropped and I never have been a direc-
tor. Paulo Roddewig was the man they attempted
to elect with me.

I I will ask you, Mr. Becker, if there was ever
an assignment for the benefit of creditors in the
affairs of the Whitehead Machinery Company, un-
der the statutes of the State of Iowa? A. No, there
never was. There was simply an agreement, as I
found out afterwards, between the company and
the creditors of which I knew nothing until I saw 20
in the paper that they had agreed upon Mr. Bur-
meister, as and for a trustee for the company.

I. Who were the officers of the company dur-
ing the time you have been connected with it? A.
Dr. A. L. Hageboeck was President and Mr. W.
W. Whitehead was Manager.

I. Who was Treasurer? A. Dr. A. L. Hageboeck
was Treasurer. 30

I. I will askyou, if you know, as a matter of fact,
that any of the articles of incorporation or by-laws
include the powers of a manager? A. All I know
is, th'at the articles of incorporation provide for
duties as manager. At the first meeting after 1
purchased my stock, I was advised that Mr. White-
head had absolue power.

Mr. Haynes— I move that the answer be

stricken as not the best evidence.

I. I will ask you, Mr. Becker, if you are familiar
with, the transactions of the corporations in the ,,
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State of Iowa as to the power assumed and exer-
cised by general managers generally? A. Yes, sr.

I. What is that with reference to buying and
selling? A. Generally it is done entirely by the
manager; the practice here is that the affairs of a
mercantile corporation are conducted by a mana-
ger who is selected by the board of directors, and
who has full power to carry on the business of the
corporation; in this case the only curtailment of
power given to Mr. Whitehead was that no checks
could be paid except by the signature of the Presi-
dent; that is how the business of this corporation
was carried on; when I got into the business there,
I noticed that Mr. Whitehead would get a chance
to get a second-hand piece of machinery, and he
would first consult with Dr. Hageboeck, the Presi-
dent, and the purchase would be made in that man-
ner without consulting any other person.

I. After you purchased this machinery, in con-
nection with your associates, what, did you do, if
anything, with reference to giving notice of your
ownership of this property? A. I went in com-
pany with the manager, Mr. Whitehead, to the
office of C. E. Adams, who was agent for the Penn-
sylvania Road in this city, and we notified him,
that is, us four, that we had purchased this ma-
chinery which was on this pier in Jersey City; he
took down the names of the parties and said he
would notify the general office.

I. How soon was this after you purchased? A.
That was right away.

I. On the same day? A. On the same day.

I. How long have you been an attorney and
counsellor at law? A. Fifteen years.

I. Are you a graduate of a law school? A. Yes;
State University of Iowa.

I. Twill ask you if you are familiar with the de-

40 cisions of the Supreme Court of the State of Iowa
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With reference to the legality of purchases by direc-
tors and stockholders from the company in which
they are directors and stockholders, assuming that
such purchases are for a valuable consideration
and in good faith? A. Yes.

I. Can you briefly state the volume and the
name of the case and page at which it may be

found, of any decision of the Supreme Court so j

holding? A. In the case of Garret, Trustee, vs.
Burlington Plow Company et al., TO lowa, 697;
see page 701: Beck, Justice, used the following
language: uWe understand that he (a director)
may become a creditor of the corporation; may ad-
vance it money or sell it property, and obligations
of the corporation executed therefor may be en-
forced by him, In this regard he occupies no
different position from that of any other creditor.
And if the debt which he holds was contracted in
good faith and there is an absence of fraud on
his part, he may take security or payment, though
the corporation be insolvent, and he may thereby
acquire priority in the payment of his claim.” The
foregoing proposition is sustained in the following
cases: Buell v. Buckingham, 16 Iowa, 284; Farm-
ers and Merchants Bank of Lyneville v. Wasson,
48 lowa, 336; Hallen v. Indianola Hotel Co., 56
Iowa, 178, and many other decisions to the same
effect.

In the case of Warfield, Howell & Co. v. Mar-
shall County Canning Co. et al., 72 Iowa, page
666, the Court, through Seevers, Judge, used the
following language on page 670: “ Corporations can
make contracts and transfer property, possessing
the same powers in such respects as private individ-
uals (Code, Section 1059). Such is the rule in
the absence of a statute, and therefore it has the
right to prefer one creditor to another (2 Mor. Priv,
Corp., Section 802).”
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This case was referred to and affirmed in 80
Iowa, page 386; on page 386, in which the follow-
ing language was used by the Court: ‘‘It was held
in Warfield v. Canning Co., 72 Iowa, 667, that a
corporation may prefer its own stockholders and
directors to other creditors, and that a mortgage
given to secure an officer and stockholder was valid
even though it was authorized by his own vote.”
And further states from Garrett v. Plow Co,
supra: “No reason can be given why a director
who holds a valid debt against his corporation may
not, though it be insolvent in a fair and honest
way, take its property in security.”

The same doctrine is declared in Re-assignment
of Woolen Mills, 101 Iowa, 189, in which Eeemer,
Judge, used the following language: “Another
point made is that the beneficiaries in the mortgage
are directors of the corporation, and that as such
they could not take security to the prejudice of
other creditors. This question seems to be settled
adversely to appellants in the cases of Garret v.
Plow Co., 70 Iowa, 702 (29 N. W. Rep., 395);
Warfield v. Canning Co., 72 Iowa, 670 (34 N. W.
Rep. 467), and Rollins v. Carriage Co., 80 Iowa,
386 (45 N. W. Rep., 1037).”

As late as the case of First National Bank wv.
Garretson, 107 Iowa (see bottom of page 200), the

3Q following language is used by the Supreme Court:

40

“It is well settled in this State that an insolvent
corporation may make payment of its debts or give
property in security therefor, just as a natural per-
son may do, and it may prefer one of its creditors
over another.”

The Court further states in Manton v. Seiber
ling, 107 Iowa, 531, that there are no decisions, to
its knowledge, conflicting, criticizing or overruling
the cases referred to.

I. T will ask you, Mr. Becker, to state whether



or not the foregoing answer is the usual construc-
tion of the statute of the State of lowa with refer-
ence to corporations? A. It is.

I. Has it ever been overruled, to your knowledge?
A. Not to my knowledge.

I. T will ask you if the Supreme Court of Iowa
is the highest legal tribunal in this State? A It is.

I. What constitutes the laws of the State of Iowa?
A. The Code of Iowa of 189T and the subsequent
Session Laws since the passage or adoption of the
Code.

I. How often does the Legislature meet in this
State? A. Once in every two years.

I. At the time of the purchase by you and your
associates of this property, early in October. 1904,
I will ask yon whether or not, in your opinion, the
Whitehead Machinery Company was a solvent or
insolvent corporation? A. I considered it solvent,
and the fact of this sale didn’t make it any dif-
ferent. 1 considered it even after this sale to us.

I. T will ask you whether, in your opinion, at
the time you purchased this property, taking into
consideration all the knowledge which you obtained,
whether you paid a fair and adequate consideration
for the property? A. I so considered it.

I. Since that time what have you found out?
A. There are different opinions as to what it is
worth. I am of the belief that we will eventually
get our money out. Of course, that is problemat-
ical. Business in that line is still, and we have got
to wait for a customer. It is heavy machinery.

I. Do you think the machinery is worth more
than you paid for it? A. No, sir.

Cross-examination by Mr. Haynes.

I. How long did you act as a de facto director?
A. T didn’t act at all.

I. You attended meetings of the corporation,
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did you not? A. I was elected director, and at the
next meeting I was notified that I was not a di-
rector; that the articles of incorporation provided
only for three directors.

I. How many shares of stock did you have? A
Ten shares. 1 paid one hundred dollars a share for
it.

I. Hid you own any other stock? A. No, sir;
only these ten shares.

I. Don’t Murphy & Susemihl represent the Whit-
head Machinery Company as attorneys? A. They
did at first; they were stockholders in the company
and represented the company at first. That is how
they got into the preliminary part of this Jersey
City litigation.

1. You stated that one of the reasons for taking
up these obligations was to reduce the liabilities so
as to sscure a better report from the mercantile
agencies; would not that reduce your assets just so
much? A. Yes, sir; but the liability would not ap-
pear in the mercantile agencies’ reports. Thatis
one of the benefits, that the liabilities in the mer-
cantile agencies would be reduced.

I. The only bill of sale that you got was this in-
voice that is marked Exhibit P 5? A. Yes, sir.

I. Upon what did you base your opinion that
the company was solvent? A. Upon statements
from the President and the Manager, and my own
observation of what property we had around town
and from what they called the stock book.

I. What do you mean by stock book? A. I mean
a book containing a minute description of all prop-
erty of the company and showing what the com-
pany paid for it. It is a sort of running inventory,
up to date all the time.

I. What did you consider this property worth at
the time you bought it? A. We considered we



59

would get our money out, with interest. Otherwise
we never would have gone into it.

I. Now, at the time you bought this property,
did you have a purchaser or did your associates have
a purchaser for any part of the property? A. Not
to my knowledge. We expected to put it on the
market and get as much out of it as possible.

I. Did you state to Mr. Adams that you had a
purchaser for part of the property at Grand Haven,
Michigan, and expected to ship it within a few
days? A. No, sir.

I. What do you know about it? A. Mr. White-
head told him, in that conversation, that some of
the property would be moved soon.

I. Did you hear Mr. Whitehead say what he ex-
pected to get for that property? A. No.

I. Were you present at a meeting of the direc-
tors after you ceased to be a director? A. No.

I. Were you present at a meeting in the summer
of 1904 when they had a conference with the cred-
itors? A. Not that I remember of.

I. Were you consulted about the appointment of
this trustee at all? A. No, I was not.

I You stated it is the custom for corporations to
have a general manager to run things and he has
absolute control; is there any provision to that
effect in the Statutes of Iowa? A. No, sir; except
to provide by the articles of incorporation.

I. The articles of incorporation don’t provide for
any such powers to the manager? A. The articles
show that he was to act as manager until the next
general meeting.

I. But don’t state his powers? A. No; only the
general statement that he was to be manager.

I. As a matter of fact, you say you considered,
at the time of the transfer, the company was sol-
vent; as a matter of fact it was insolvent?

10

20

k(y

40



10

20

30

60

Mz . Foster —Plaintiff objects to the ques
tion as being incompetent and immate-
rial and irrelevant.

A. No; I never considered it insolvent.

I. As a matter of fact, it was insolvent, was it
not? A. No, it was not. I could not say that.

I. It is insolvent now, is it not? A I dont
know.

I. You don’t know whether it will pay its debts
and shareholders? A. Nj.

I. Do you know how much was sold by the
trustees? A. No. sir.

I. Now, how much was got for it? A. No, sir;
no, I don’t.

I. Didyou ever hear of this rule, in Iowa, which
you have testified to as never having oeen criti-
cized, criticized by any of the Courts of Iowa? 1
refer to the rule as laid down by Judge Beck in the
case of Garrett vs. Burlington? A. No, sir; not
to my knowledge.

WALDO BECKER.

Sworn to and subscribed before )
me this May 28th, 1906. )

C. W. JONES.

Commissioner.

T. A. Murpny, a winess produced on the part of
the plaintiff, being duly sworn, deposes and says:

Examined by Mr. Foster.

I. You may state your name, residence, age and
occupation. A. T. A. Murphy; 44 years; Rock
Island, Illinois; lawyer.

I. Where do you do business at as an attorneyi
A. Davenport, Iowa..

I. For how many years have you practiced law
here? A. Since 188s.

I. Were you acquainted with the officers and
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directors of the Whitehead Machinery Company
during the years 1904 and 1905? A. Yes, sir.

I T will ask you to state whether you was a
stockholder in that company? A. I was.

X Were you ever an attorney for the company
in any manner? A. Yes, sir.

I I will ask you whether, during the year 1905,
you represented any claims against the company? to
A. Yes, sir.

L T will ask you if you and your partner, Mr.
Susemibl, are the attorneys for the commercial
agencies of Bradstreet and Dunn & Co.? A. We
represent R. G. Dunn Co.

I. What was the aggregate amount of collec-
tions which you had against the Whitehead Ma-
chine Company in the year 19057

Mr.Haynes— I object to that. 20
A. A matter of a few hundred dollars. Not very

much. Perhaps a thousand dollars, all told.

I. Are you familiar with the proceedings for the
appointment of the trustee? A. In a general way.

I I will ask you to state, in a general way, if
the Whitehead Machinery Company made an as-
assignment, under the laws of the State of Iowa,
for the benefit of its creditors? A. No, sir.

I. What was the nature of the transaction? A.
They appointed a trustee and transferred all prop-
erty to him, and the receipts by him was to be
divided among those who came in, and thus save
the expense of closing up matters.

I. T will ask you, Mr. Murphy, whether that as-
signment was in pursuance of an agreement par-
ticipated in by the representatives of certain cred-
itors and of the officers of the Whitehead Machin-
ery Company? A. Yes, sir,

I. Did you participate in and advise that? A.

Our firm did; yes, sir. 40
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I. Do you remember a transaction of Becker,
Roddewig, Schmidt arid Hageboeck buying some
property in the State of New Jersey? A. Yes, sr.

I. Did you know of the transaction about the
time it occurred? A. I learned of it after it had
been consummated.

I. T believe it is practically conceded that the
money went to pay off a note in the Citizens Na-
tional Bank? A. Yes, sir; I know of it person-
ally. From my connection with the Citizens
National Bank.

I. Are you their attorney? A. I represent them
occasionally.

I. Was the sale satisfactory to those concerned?
A. Yes, sir; it was, eminently satisfactory to all
concerned. It sold for as much as it cost, and the
company’s obligations were reduced to that extent.

I- Was the sale satisfactory to the creditors, so
far as you know?

Mr.Haynes—We object to that.

A. Yes, sir; and to me as stockholder.

Cross-examined by Mr. Haynes.

I. What do you mean by “ preliminary negotia-
tions?” A. It was a matter which was discussed
by some stockholders and officers with me in my
capacity as stockholder and in my capacity as at-
torney for creditors.

J. Do you know of your own knowledge that
this note was paid? A. No, sir; I saw the notes
and I was advised by the Cashier, within an hour
after it was closed, and he showed me the clean-up.

I. Do you know when that was? A. I could
not say the date.

I. Do the statutes of Iowa provide a different
method of assignment other than what would be
termed a common law assignment to trustee? A
There are statutory provisions.

I. Are they not the same? A. No, sir. If you
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make an.assignment under the statute, you are in
court, and everything is in accordance with the
orders of court, a notice having to be filed and
othpr steps taken.

I. These proceedings that they have adopted
would not bar their creditors from pressing claims
against the company? A. No, I don’t know as it
would. , 10

I. How many creditors were represented at that
meeting which decided to make an assignment to
the trustees? A. I don’t think any creditors were
present.

I. You were present, were you not? A. I wasn’t
present at the meeting of the Board of Directors.

It had been discussed by the officers and the
creditors who were right here and who were repre-
sented here.

I Your firm is attorney for the trustee? A. 20
Yes, sir.

I. Do you know how much of the stuff has been
sold? A. Yes, sir; all of it.

I. How much was it sold for? A. I could not
say.

I. How much, In a general way? A. I think
five thousand dollars. It may be alittle more or a
little less. '

I. Do you know how much this will pay? A.*
The trustee will be able to pay the creditors who 30
have come into the assignment twenty cents on a
dollar.

I. To whom has the trustee sold the property—
in lump or to various persons? A. To various
persons.

T. A. MURPHY.
Sworn and described before me, )
May 28th, 1906.
C. W. JONES.
Commissioner. 40
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Alphons L Hageboeck, a witness produced on
the part of the plaintiffs, being duly sworn, de-

poses and says.
Examined by Mr. Foster.

I. You may state your name, age, residence and
occupation? A. Alphons L. Hageboeck; 39; Da-
venport; physician and surgeon.

I. Did you have any connection with the White-
head Machinery Company, doing business in this
city recently? A. Yes, sir.

I. For how long a time were you connected with
that corporation? A. Ever since it began.

I. That was about when? A. I could not tell
you the exact date, but from the beginning I have
been President of it.

X What, if any, position did you hold therein?
A. 1 was President of it and a member of the board
of directors.

I. T assume you are a stockholder? A. Yes, sir.

I. Did you occupy any other position than that of
President? A. I was Treasurer also.

I I will ask you whether there was any author-
ity, by constitution, by-laws or articles of incorpor-
ation, fixing the duties of the various officers?. A
Yes, sir.

I. Was it by by-laws or constitution? A. We
had a set of by-laws fixing the duties of the offi-
cers. They provide that the duties of officers shall
be the same as are usual in other associations.

I. Is there any especial provision stating the du-
ties and powers of general manager? A. Tammnot
certain about that.

I. You don’t remember about that? A. No.

I: Well, as exercised, and permitted by the df-
cers and directors of the company, what were the
powers of the general manager? A. They were
about as follows: He was to make purchases, sub-
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ject to the control of the board of directors; he was
to make sales, subject to the same board of direct-
ors; he was not to issue any checks or sign ;my
notes except as they were countersigned by the
Treasurer. His duties and powers were limited in
these respects.

I. Do you remember, in the month of October,
1904, of an indebtedness existing—of certain notes
in the Citizens National Bank—which were en-
dorsed by certain officers and stockholders of the
Whitehead Machinery Company? A. Yes, sir.

I, How was that? A. I went East with Mr.
Whitehead in February, 1903. I am not certain
about the date, but think that was it. While in
the East Whitehead found a very nice assortment of
machinery at second-hand, which he thought could
oe purchased at a reasonable figure. Irecommended
t( the board o: directors that the purchase be made.
Whitehead’s representation being that there was a
large profit possible, and my knowledge of the
finances of the corporation being that there wasn’t
money enough to take care of it, a scheme was ar-
ranged that Whitehead, Waldo Becker, Oswald
Pchmidt, Paulo Roddewig and I should raise the
money for the purchase of this particular machinery.
The purchase was to be made and we were to be
reimbursed as the property was sold, and the prof-
its, after our original investments were returned,
were to go to the Whitehead Machinery Co. We
had no funds, and this machinery was reported to
be worth two or three times what we could buy it
for and we men thought to put up this ten thousand
dollars. The money was loaned at the Citizens
National Bank by five of us, who endorsed that
note, with the understanding that any money re-
ceived for sales of this machinery was to be kept
out of the general fund and used to pay off the note,
and whatever was ovtrwas to be profits for the
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Whitehead Machinery Company. We thought it
a particularly good bargain and had no funds inthe
corporation’s treasury.

I This was what is known as the Edison ma-
chinery on 80th street in New York City? A. Yes,
Sir.

I. I will ask you what the general manager
said—what report he made, if any, as to the length
of time when this machinery could be realized on?

M:. Haynes— That is objected to as irrele-
vant, incompetent and immaterial.

A. He reported to us that he could probably give
back our money in the space of six months.

I. What was the result when these notes became
due in the Citizens National Bank? A. We were
called on for payment.

I. Did you pay? A. We did.

I. How was it as to the first notes? A. The
notes were issued from time to time. Idon’t know
how many. This payment wasn’t all made at once.

I. Do you know anything about the renewal of
the small notes? A. I don’t know anything about
the details.

I. I will show you a note signed by the White-
head Machinery Company, by A. L. Hageboeck,
Treasurer, for $9,250, and endorsed on the back by
W. W. Whitehead, A. L. Hageboeck, Waldo
Becker, Oswald Schmidt and Paulo Ruddewig, and
ask you if that has any relevancy to this transac-
tion? A. Yes, it was one of the notes issued for
this specific purpose.

I. Do you know whether it is the aggregate of
the small notes? A. I can’t remember; I don’t
recall.

I. Do you remember the manner in which this note
was taken up? A. The note was finally taken up
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by each one of us taking up his share, excepting
Whitehead.

L Then yourself, Becker, Roddewig and Schmidt
paid each the fourth of this note, face and inter-
est? A. Yes, sir.

I I will ask you what occurred with reference
to the transfer of this Edison Machinery? A. The
general plan was this particular piece of property,
when it was bought, was a separate deal and was
to stand as security for the notes we had endorsed
and when we found that the Whitehead Machinery
Company was not in any better shape to pay the
note when 1t was matured than at first, we decided
to taXe the machinery.

I T will ask you if you remember, in connection
with this, of special counsel being called in to ad-
vise with you with reference to the legality of it?
A. That was delegated to several of us and some of
the best legal talent in the city was consulted.

I. Who was consulted? A. Judge Waterman
was one.

I. What was his advice? A. To do as we did; I
think Murphy & Susemihl were also consulted in
connection with it.

I. I have here a paper—a receipt and invoice—
which has been marked Exhibit P 1, of the ma-
chnery; does that represent the transaction of the
transfer of this property to you? A. Yes, sir.

I I will ask you, at the time of the transfer of
this property to you and your associates and the
payment of this note at the Citizens National
Bank, if you had a belief as to the solvency or insol-
vency of the Whitehead Machinery Company? A.
Yes, sir

I. What was that belief? A. I believe it was
solvent; in fact I endorsed paper for the companv
after that.

I. How long was it after the payment of this

iq
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note, which bears the stamp of October 4rth, that
you first heard of the appointment of a trustee to
wind up the company? A. I could not tell.

I. Had it been discussed at that time? A. No,
sir.

I. To refresh your memory, Doctor, I will show
you what purports to be the proceedings of a spec-
ial meeting of the Whitehead Machinery Company
which took place October 30th, 1905, and which has
been introduced as Exhibit P 3?, A. Yes, I remem-
ber that transaction.

I. Isthat your signature? A. Yes, sir.

I. That was attested by Mr. Whitehead? A
Yes, sir.

I. On the next page, referring to what is desig-
nated as Exhibit P 4, what do you find there? A
“ A meeting of the Board of Directors of the White-
head Machinery Co., composed of A. L. Hageboeck
and W. W. Whitehead, the resolution passed by the
stockholders of said company at the stockholders’
meeting held October 30 was received and in accord-
ance with such resolution the board of directors
selected J. E. Burmeister, Cashier of the First Na-
tional Bank, as the trustee to whom the assets and
property of the Whitehead Machinery Co. should
be assigned and transferred, pursuant to the reso-
lution referred to, and after receiving the consent
of said Burmeister to act as such trustee, the board
of directors instructed the proper officers of sad
Whitehead Machinery Co. to execute the necessary
instruments in writing to carry out the purpose of
said resolution. Dated at Davenport, Iowa, No-
vember, 1905.”

I. Is that signed by you? A. Yes, sir.

I. Is that your signature? A. Yes, sir.

I. And attested by the signature of the Secre-
tary? A. Yes, sir.

I. I will ask you whether these pages are the
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original minutes of these meetings? A. Yes, sir.
I. There is no bound book in which they are re-
corded? A. No, sir.

T  These were always kept in Tatem’s Loose

Sheet Letters?

M:. Haynes— We object to the question.

A. Yes,-sir. , T M
I. Having refreshed your memory from the rec-

m
1

ord of the Whitehead Machinery Company, I will .

ask you now what your best judgment now is as to
when the matter of the appointment of a trustee
was first discussed?

Mr, Haynes—We object to the question” <

A. The best recollection I have is that it was'at
this meeting, on the thirtieth of October.

L A month after the sale of this property/.near4
ly? A. Yes, sir.

1. At the time of the sale of this property, did the
directors and officers all participate in the transact
tion? A. I think so.

I You were President and Treasurer?* A. Yes,
SIT.

I. And Secretary? A. Yes, sir.

L Mr. Whitehead was general manage#? Al
Yes, sir.

I. You and Mr. Whitehead and Oswald Schmidt
were directors? A. Yes, sir.

I. And all participated in that proceeding? -A.
Yes, sir.

I. So that there was not either officer or directe#
that did not participate in the transaction? A.
There was not.

I. When did you first learn that a judgment had
been levied against this property in the city of Jer-
sey City? A. I could not tell.

1. Wasit before or after the transfer of this prop-
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erty to you and your associates? A. Quite a while
afterwards.

I. I will ask you whether any officer participated
in any discussion relative to appointment of a trus-
tee to take possession of the property and wind up
the affairs of this company?

M:. Haynes— Objected to as irrelevant, im
competent and immaterial, and as the
witness cannot state as to what other
officers did.

A. No, sir.

I. Did I understand you to say that you after-
wards endorsed for the company? A. Yes, sir.

I. After you secured this property? A. Yes, sr.

I. Why didn’t Mr. Whitehead pay a portion of
that note? A. He didn’t ha\re the money. You
asked me about endorsing notes, a while ago. Ido
remember that Hansen telephoned to me about two
days after this agreement was made and I did guar-
antee some of their bills.

I. Who was that? A. Hansen’s Sons.

I. In this city? A. Yes, sir.

I. This note, with interest of $138.75, appears to
have been paid on the fourth day of October, or
about a month before the maturity of the note; do
you remember how that happened to be done? A
I don't remember anything about that.

I. You have answered that you are a physician
and surgeon; I will ask you if you are a busy prac-
titioner.

M:. Haynes—Objected to, as irrelevant and
immaterial.

A. Yes, sir.
I. T will ask you if you paid special attention to
the details of the business of the Whitehead Ma-

40 chinery Company? A. I did; yes, sir.
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Cross-examination by Mr. Haynes. -

I. This property which you bought from the
Whitehead Oompany—which you and your associ-
ates are alleged to have bought from the Whitehead
Machinery Company—was never an asset of the
business? It was never moved from the pier in
Jersey City where you bought it? A. I don’t know
about it.

I. You know it was never moved, don’t you? A.
I don’t know.

I. Do you know that one of those engines was
sold? A. I don’t know anything about that, either.

I. That invoice and receipt marked Exhibit P 5,
is the only bill of sale or evidence of transfer that
you and your associates received from the White-
head Machinery Company? A. I can’t tell you. 1
don’t know.

I. You don’t remember seeing any other? A. I
don’t remember seeing any other; I don’t know.

I. Whom did you consider directors of this com-
pany at the time of the transfer of the property from
the company to you and Mr. Becker and others? A.
The only real acting directors were Mr. Whitehead
and myself.

I. Mr. Schmidt wasn’t acting? A. He had re-
signed, I believe.

I. Was Mr. Schmidt taking an active interest in
the concern? A. Yes, sir.

I. And Mr. Roddewig? A. Yes, sir.

I. And Mr. Becker? A. Yes, sir.

I. Wasn’t this corporation at the time of the
transfer insolvent? A. No, sir.

I. Subsequent developments have shown that it
was? A No, sir.

I. Asafact, isn’t it insolvent? A. No, sir.

I. Did it acquire any assets after the transfer or
incur any more liability? Af I don’t know.

iq
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wards? A. Yes, sir; they bought material. 1
know I guaranteed stuff purchased after that.

I. To what amount? A. I don’t know.

I. Amounting to $500? A. I don’t know.

I. How much wasit? A. I don’t know; Ihaven't
looked at the hooks since then, and don’t know.

I. Do you know what the trustee has procured
on the sale of this property? A. No, sir.

I. Do you know he has sold it? A. I dont
know.

I. Do you know to whom he sold it? A. No,
Sir. !

I, Do you know Mr. Rosenthal? A. Yes, gr.

I. Do you know thafhe sold part of it to M.
Rosenthal? A.' I don’t know anything about it.

I. Mr. Whitehead testified this morning that you
were to endorse twenty-five hundred dollars paper

9Q after this transfer, and directly before the assign-
ment to the trustee; doyou recall why you didn’»
endorse that paper? A. I don’t remember theinci-
dent.

1. How long before the transfer had the company
ceased to do business, or practically ceased? A
It hadn’t ceased.

I. They were not doing any; active business? A
Yes, sir.

I. In what way? A. I don’tknow.

1 I. Did you ever consult with Mr. Dorrance about
his claim against the company?

Mz . FosTER-*-1 object on behalf of theplaint-
lo >nwiffs to the' interrogatory as being im-
proper cross-examination, irrelevant;

li in t (iv/oihimaterial and incompetent.

A. Why, J had an infprmal conference with M.
Dorrance hbout'this Claim in Chicago.

"1~ ilowiong before the transfer?1 A. I suppose
woaxTmmI A . T-d'ti 'lom

10 2PQUb AYeAry i o T i ulA v: for.
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I. How much did you consider this property
worth that you are alleged to have bought from the
company? A. I considered it worth a whole lot
more than we paid for it.

I. You thought you were getting it at a bargain
when you and Mr. Becker and the rest of you got it
by paying off this note? A. I considered, when we
originally bought this material, that we were
getting a bargain, but afterwards, because of slack-
ness in the market, it showed we didn’t get as good
a thing as I thought.

I. Do you know of any attempt to sell this
property to some one in Grand Haven, Michigan?
A. T don’t know anything about it.

I. Now, Doctor, you know, at the time of this
transfer, that the company had been pressed by
claims; that for some time creditors had been
pressing the company? A. Yes.

I. The company didn’t have funds to pay them?
A. We had funds.

I Why didn’t you pay them if you had the
fuuds?

Mr. Foster —That 1s objected to as irrele-
vant and immaterial, and not proper
cross-examination.

A. 1 wasn’t actively engaged in it; I don’t
know. .

I. Do you know how much the liabilities of the
company were at the time of the transfer? A.
No, sir.

I Can you state, generally, what your opinion
is, or what, to the best of your knowledge, the
liabilities were? A. I cannot.

I. Then, we understand that you had very little
participation in this transfer and in the assign-
ment, because of illness? A. At that particular
time; yes, sir.

10

20

30

40



10

30

40

74

lie-direct examination by Mr.. Foster.

I. For what length of time before the assign-
ment was made to Mr. Burmeister were you 1ill?
A. T can’t tell definitely, because I have no memor-
andum of the dates with me.

I. A day or two or a week or two? A. Iwasin
bed in October for two or three weeks. I was down
at the meeting where the transfer was madefrom
the company to certain stockholders.

I. You mean this New Jersey machinery? A
Yes, sir. And from that day to the time of the as-
signment to Burmeister I wasn’t sick; I was down
town.

ALPHONS HAGEBOECK.

Sworn and subscribed before me )
this 26th day of May, 1906. }

C. W. JONES,

Commissioner.

I, ¢. W. Jones, a Notary Public in and for the
County and State aforesaid, hereby certify that in
pursuance of the annexed stipulation, the foregoing
depositions of W. W. Whitehead, Clarence E
Adams, Oswald Schmidt, Paulo Roddewig, August
A. Balluff, Waldo Becker, T. A. Murphy and
Alphons L. Hageboeck were correctly and fully
written down by me in shorthand at suite 450, 451
and 452 Hageboeck Building, Davenport, Scott
County, Iowa, on the 25th day of May, 1906, be-
ginning at 10 o’clock A. M., and such notes were
afterwards correctly transcribed by me in the fore-
going pages, and such transcript was afterwards
read by the respective witnesses and sworn to and
subscribed in my presence and before me.

I further certify that before taking such deposi-
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tions I took and subscribed to an oath to fairly and
impartially take the testimony of said witnesses,
and I certify that the foregoing is a fair and im-
partial report of the testimony and shows all
stipulations made or objections interposed by either
party.

In testimony whereof, I have set my hand and
affixed my notarial seal, at Davenport, Scott County, to
Iowa, this May 31t A. D. 1906.

My commission expires July 4, 1906.

C. W. JONES,
Commissioner.

HUDSON COUNTY CIRCUIT COURT,

April Term, 1906. 20
Oswald Schmidt et als., I
John Zeller, Sheriff, et al. \

This case came on to be tried before Hon.

CharlesW. Parker ,Judge, and ajury, on WedneS'
day, June 6, 1906.

Appearances :

George W Rurode and M T Rosenberg,
Esq., for plaintiffs.

Messrs. Tennant & Haignt, (by Mr. Ten-
nant) andRandoiph Perkins, Ksq., for
defendants.

A Jury is duly empaneled and sworn.

Mr. Rosenberg opens case for plaintiff.



Mr. Rosenberg—If your Honor please, the

plaintiff’s case has been taken by de-
positions, under the Evidence Act, and
those depositions I have here. The first
witness for the plaintiff was William
W. Whitehead.

Mr. Rurode reads the direct examination, and by

10 consent, Mr. Rosenberg takes the stand and reads

20

30

the answers of the witness.

Mr. Tennant takes the stand, representing the
witness Whitehead under cross-examination. M.
Perkins reads the cross-examination, and Mr. Ten-
nant the answers of the witness.

On re-direct examination, Mr. Rosenberg re-
rumes the stand, representing Mr. Whitehead. M.
Rurode reads the questions, and Mr. Rosenberg the

Mr . Tennant—This is the re-cross-exam.na-

tion. The jury will understand that
Mr. Whitehead is now being cross-ex-
amined further.

Mr. Rosenberg retains the stand. Mr. Tennant
reads the questions and Mr. Rosenberg the answers.

Mr . Rurode—This is a deposition of Clar-

ence E. Adams, a witness for the plaint-

iffs-

The Court—1I think we may probably im-

prove the situation by considering M.
Rosenberg, the witness, throughout and
let Mr. Tennant ask the questions on
cross-examination.

Mr. Rurode reads the question on direct exami-
nation, and Mr. Rosenberg reads the answers.
Cross-examination by Mr. Tennant, Mr. Rosenberg

_ reading the answers.
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Oswald Schmidt, a witness for the plaintiffs.

Mr. Rurodereads the questions on direct exami-
nation, and Mr. Rosenberg the answers.

On cross-examination, questions read by Mr. Ten-
nant, Mr. Rosenberg reading the answers.

On re-direct, questions read by Mr. Rurode and
the answers read by Mr. Rosenberg.

Paolo Roddewig, a witness for the plaintiffs.

Direct examination, questions read by Mr. Ru-
rode, and the answers read by Mr. Rosenberg.

Cross-examination, questions read by Mr. Ten-
nant, and the answers read by Mr. Rosenberg.

August A Baliff, a witness for the plaintiffs.

Direct examination, questions read by Mr. Rurode
and the answers by Mr. Rosenberg.

Cross-examination, questions read by Mr. Ten- 9~
nant, and the answers read by Mr. Rosenberg.

W aldo Becker, a witness for the plaintiffs.

Direct examination, questions read by Mr. Ru-
rode.

Mr.Rosenber g —May we suspend this
examination? Judge Smith is here and
wishes to get away as soon as possible. 30

The Court—If you will just come up here
and present that paper, I think you can
get away very soon (to counsel). Do
you want him sworn?

Mr. Tennant—NO. I Wlll admlt that MI‘
Smith received that letter (referring to
Mr. George T. Smith.)

MI‘ . Rosenberg —And that was the ].etter men-
tioned in the depositions? *(To Mr. G. T Smith).
You produce that from your files?

Mr. G. T. smitn—Prom my office file. 40
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The Court—What is this other one you have?

Mr.George 1. smith—The copy served on ne
last night.

The Court—You can leave this with us? We
can send it back to you.

Mr. G. T. Smith—Yes; I can leave it.

The Court—Mark it in evidence. It is admit-
ted that Mr. Smith received 'that letter in the regu-
lar course of mail. I presume it is also admitted
that the letter itself is genuine?

Mr. Tennant—I do not know anything about it.

Letter dated October 4, 1905, produced by M.
Smith. Marked P 20, and copy read into the tes-
timony.

Mr. Rosenberg resumes the witness stand.

Mr. Rurode reads further questions in direct ex-
amination of Mr. Waldo Becker, and Mr. Rosen-
berg the answers.

Cross-examination—Questions read by Mr. Ten-
nant and the answers read by Mr. Rosenberg.

T. A. Murphy, a witness for the plaintiffs.

Direct examination—Questions read by Mr. Ru-
rode and the answers read by Mr. Rosenberg.

Cross-examination—Questions read by Mr. Ten-
nant and answers read by Mr. Rosenberg.

Dr. Alphons L. Hagsbosck, the witness for
the plaintiffs.

Direct examination—Questions read by Mr. Ru-
rode and answers read by Mr. Rosenberg.

Cross-examination—Questions read by Mr. Ten-
nant and the answers read by Mr. Rosenberg.

Re-direct—Questions read by Mr. Rurode and the
answers read by Mr. Rosenberg.

Mr.Rosenber g —That completes the testimony,
with the offer of that letter of Judge Smith.
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Mr. Rosenberg reads letter marked P 20, dated
Davenport, Iowa, October 4th, 1905. (Mr. George
T. Smith, agent, etc.).

Plaintiffs rest.

* Eecess.

Afternoon session.

Mr.Rosenberg— I would like to know if this
bill of sale and transfer has been marked in evi-
dence. I had intended to offer it.

The Court— The Court held that it would be
admitted and its effect considered later.

Mr. Tennant— May it please the Court, I move
for a non-suit in this action, on the ground that it
appears that the four plaintiffs in the case who
claim title by this alleged transfer of this property
were four directors of the company and that such
a transfer to them 1is illegal and absolutely void.
Second, that they have not shown any proper
authority on the part of this corporation to have
made such a transfer to these plaintiffs; that the
by-laws of the company nor the certificate of incor-
poration which the plaintiffs say provided for some
such authority of the manager have not been ad-
mitted in evidence, and that therefore there is no
legal evidence to show that the manager who made
this alleged transfer had any authority to do so.
I respectfully submit that there should be anon-
suit in the case.

The Court— The motion will be denied.
Defendants’' evidence.
Randolph Perkins, called and sworn for defend-
ants, testifies as follows:
Direct examination by Mr. Tennant.

Q You are a lawyer by profession? A. I am.

10
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40
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Q And also a Mayor, are yon? A. Yes.

Q You are the auditor in the attachment suit of
Dorrence and others against the Whitehead Ma-
chinery Company, are you? A. Yes.

Q. Do you remember when you were appointed-
some time in the year 19057

Mr.Rosenberg— 1 object, that the record is

the best evidence in the case.

Q. Do you remember about when you were ap-
pointed? A. I remember that in October last year
I was given a certified copy of an order of the Court,
appointing mo auditor in the attachment suit
against the Whitehead Machinery Company.

Q. And immediately upon being appointed auditor
did you go over and take into possession the prop-
erty? A. I took into my possession, as much as

2Q any man could take into his possession, five or six

30

engines—large engines.

Q. Where was the property? A. On one of the
piers of the Pennsylvania Railroad, North River.

Q. Your are one of the defendants in this sut?
A. Yes, sir.

Q. And live where? A. Westfield, Uni )n County,
New Jersey.

Q. Did you live there in October last? A. Yes,
sir; five or six years.

Q- You have been a resident of the State of New
Jersey for how long? A. All my life.

Q And you are now? A. Yes, sir.

Q. Do you know John Zeller, the then Sheriff of
Hudson County, at the time of your appointment?
A. Yes, I knew him very well.

Q. Do you know where he lived in October last?
A. I know generally that he lived in Hudson
County—the northern end of the County.

NO Cross-examination.
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Frederick P, Budaen, called and sworn for de-
fendants, testifies as follows:

Direct eaamination by Mr. Tennant.

Q Were you a constable of Hudson County in
October last? A. Yes, sir.

Mr.Rosenber g —Are you trying to prove he
made the attachment? We admit the
attachment.

Q Were you the special Deputy Sheriff who exe-
cuted the attachment in the case of Dorrance & Com-
pany against the Machinery Company? A. Yes.

Q You made the return of attaching the prop-
erty? A. Yes.

Q The property replevined in this action? A.
Yes; that is my writing (referring to paper pro-
duced.)

Mr. Tennant— I offer now the record in evi-
dence, showing the filing of the writ,

the issuing of the attachment—

The Court—All the proceedings in the action
which you have in your hand there?
They will ba admitted in evidence.

NO cross-examination.

Wittiam B Parisn, called and sworn for defend-
ants, testifies as follows:

Direct examinvtion by Mr. Tennant.

Q Where do you live? A. Chicago, Illinois.

Q Did you have a claim against the Whitehead
Machinery Company in October last? A. I did.

Q Were you one of the applying creditors in
this attachment suit which Mr. Perkins was ap-
pointed auditor in? A. Yes, sir.

Q Did you know Dr. Hageboeck, the President

of the Whitehead Machinery Company? A. Yes,
Sir.

20

40
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Q When did you become acquainted with him?
Some time in 1905.

Q And have you been doing business with the
Whitehead Machinery Company since 1904 or
1905? A. The spring of 1904.

Q. So that you had been doing business with the
company before you knew Hageboeck? A. Ihad

Q Did you know Mr. Whitehead? A. Yes, sir.

Q When did you first become acquainted with
him? A. In the spring of 1904.

Q. Did you know anything about the purchase by
the Whitehead Machinery Company of the machin-
ery which was down on one of the piers of the
Pennsylvania Railroad Company in Jersey City?
A. After it was made I did.

Q Did you have anything to do with that ma-
chinery? A. That machinery was placed in my
hands to sell.

Q. And did you try to sell it? A. I did.

Q What was your connection with the company
at the time? A. I was looking for business for it.

Q. What is your business? A. Machinery.

Q. In Chicago? A. In Chicago.

Q. Did you buy and sell any machinery for the
Whitehead Manufacturing Company? A. I did

By the Court.

Q. On commission, I suppose? A. On commis
sion.

By Mr. Tennant.

Q Do you know anything about the financial
condition of the Whitehead Manufacturing Com
pany, during the summer of 1905? A. Yes, ir.

Q. What is the source of your knowledge on that
question? A. I had taken a great many contracts
for them to fill. I bought machinery for them. I
had made contracts with laborers and teamsters.



Mr.Rosenberg— We object, and askthat’the
answer be stricken out as not responsive
to the question, as not showing any
source of information.

The Court—The answer 1s competent, ex-
cept that it does not tell us anything
particular that would qualify him. (To
witness). That is all you know?

The Witness— I have done general business
with them. They called on me to make
contracts for them, collect and attend to
their business, and in a general way
they called on me to do everything they
had to do in that line, in that vicinity

and over different parts of the country.

Q Do you know anything about a claim of the
General Electric Company in Chicago, or Pekin,
Illinois, that that company had against the White-
head Machinery Company for collection?

Mr. Rosenberg—Let him state how he
knows it. I object—

The Court— Y es, O NO.

The W itness— Y es.

Q What is the source of your knowledge on that
point? A. The original source of my knowledge
came from the Cable-Nelson Piano Company of
Chicago, Illinois.

Objected to as hearsay.

Q Did you get any further information or hear
anything about the company’s connection with the
General Electric Company, which informed you
about the conditions? If so, state the source of your
knowledge.

30
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Mr.Rosenberg — Objected to as calling for
hearsay evidence.

The Court—Mr. Tennant, how can you
show anything by this witness as to the
condition of the company, except admis-
sions made by the company?

10 Mr.Tennant— I am going to get at that. 1
simply want to lead up to that.

Q Do you know anything about a claim which
the Electric Company had against the Whitehead
Machinery Company? A. I did.

Q. What do you know about it? A. I made the
contract with the Cable-Nelson Company and the
Whitehead Machinery Company to fill that contract
in part; during the filling of that contract one of
the dynamos that they sent to South Haven, Michi-
gan, was dead.

Mr.Rosenber g—Were you there and sawit?
The W itness—NO, sir.
Mr.Rosenberg—Very well; I object.

Q Did you afterwards report that to Mr. White-
head?

Mr. Rosen berg—I ask that that be stricken

out.

30

The Court— I will have to strike that out as

hearsay.

Q. Did you afterwards report the information
that you had to the Whitehead Machinery Com-
pany? A. I did.

Q. Whom did you tell it to? A. I wrote to them
and told the manager.

Mr. Rosenberg— Did you write a letter?

40 The W itness— Y es, sir.
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Mr. Rosenberg—I object to any oral evi-
dence.

Mr. tennant— Will you produce the letter;
are the letters here?

Mr.Rosenberg— We have not been served
with any notice to produce.

Q Did you hear from Mr. Whitehead after that?
A T did.
Q Did the Whitehead Machinery Company pay
that?
Mr.Rosenberg—Did you have a letter from
them?

The W itness—YeS, sir.

Mr.Rosenberg— Then I object to any oral
testimony.

Q (Handing witness letter). 1 show you a letter
bearing date the twenty-first day of March, 1905,
addressed W. F. Parish, Chicago, 111., and ask you
if you have ever seen that letter before? A. I have.

Q Where did you get it? A. By mail, at Chi-
cago.

Q Isthat the kind of stationery and signed in
the way that you had correspondence with the
Whitehead Machinery Company?

Mr.Rosenber s —I Object; that not the proper
proof of the letter.

Allowed. Exception taken by Mr. Rosenberg.

A. Yes, sir.

Q Was that letter received after you had writ-
ten any letter to the Whitehead Machinery Com-
pany? A. Yes, sir.

Q Did the Whitehead Machinery Company owe
you any money at that time? A. Yes, sir.

Q And had you written them any letter in ref-
erence to your account? A. Yes, sir.

lo

20

30

40
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Q. Is that the letter which you got in reply?

Mr. Rosenberg— I object; there is no evi-

dence of any letter.

Tennant—He has not stated the con-
tents of any letter he wrote.
Rosenberg—But 1n order to let him

10 testify as to the letter that was a reply
to, that letter should be produced.

Mr .
Mr .

The Court— W hat do you want to do, get

this in evidence?
MY‘ . Tennant —Yes, your HOI’IOI‘.

The court—Mr. Rosenberg, do you refuse
to admit that as a letter of the White-
head Machinery Company?

Mr. Rosenberg— I do, indeed.

20

Mr. Tennant— Do you deny it was written
by them?
Mr.Rosenberg— Ido notdeny it or admit it.

I would like you to prove it.

Mr. Tennant— I would like to withdraw

this witness fOI‘ a moment.

Arthur S. Johnson, called and sworn for de-

fendants, testifies as follows:

30 Direct examination by Mr. Tennant.

Q Where doyou live? A. Chicago, Illinois.

Q. What is your business? A. Cashier, at pres-
ent.

Q. Were you connected in any way with the
Whitehead Machinery Company, in the month of
March, 1905? A. Yes, sir.

Q. What was your position with the Whitehead
Machinery Company, March 21, 19057 A. Sten-

40 ographer, and general office assistant.
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Q When did you go to work for that company?
-A. The first of October, 1903.

Q When did you leave that company? A. The
last day of September, 1905.

Q Did you continue in the employ of that com-
pany during all that time? A. Yes, sir.

(¢, Were you at that time a stenographer? A.
Yes, sir.

Q And could you operate atypewriter? A. Yes,
Sir.
,Q Did you act as stenographer and operate a
typewriter for the officers of that company during
the time you were employed there? A. I did.

Q Who was the office man of that company im-
mediately above you? A. Mr. Whitehead.

Q Who was the President of the company? A.
Dr. Hageboeck.

Q Did they have a Vice-President? A. Yes, sir;
Mr. Oswald Schmidt.

Mr. Rosenberg—HoOwW do you know that?

The Court— Wait until the cross-examina-
ination, and then you can move to strike
it out.

Q While you were connected with the company,
did you see Mr. Roddewig there? A. He came in
the office occasionally.

Q And Dr. Hageboeck? A. Yes, sir.

Q And Mr. Schmidt? A. Mr. Schmidt, yes, sir.

Q And Mr. Becker? A. Yes, sir.

Q Did they attend any meetings of stockhold-
ers or directors of that company during the time
that you were there? A. Yes, sir.

Q Were those meetings held at the office where
you did your work? A. Yes, sir.

Q Did they all take part in the meetings that
they attended there? A. Yes, sir.

10

20

30

Q Ddyou have anything to do with the prep- 40



aration of the minutes of the company during that
time? A. The minutes were dictated to me and I
transcribed them on a typewriter, and filed them

Q. Who dictated the minutes to you? A. They
were dictated by different officers.

Q. Mr. Whitehead, sometimes? A. Yes, sir.

Q. Did Mr. Becker ever dictate them to you? A

10 No, sir; it was generally Mr. Schmidt, the Doctor,

and Whitehead.

Q Dr. Hageboeck? A. Yes, sir.

Q. They dictated the minutes to you? A. Yes,
sir.

Q. In those dictations did they say who was pres-
ent at these various meetings?

Mr. Rosen berg—I Wl].l haVe tO ObJeCt tD
Mr. Tennant asking leading questions.

Question withdrawn.

Q In the dictation that you received from any
of these gentlemen, please state whether or not it
was stated who was present at any of those meet-
ings? A. It was always stated who was present.

Q. And in those dictations will you please state
who it was dictated to you, for you to transcribe,
who were present?

M:r. Rosenber g —Did he transcribe them?
If he did, his transcript is the best evi-

30 . dence.
The Court— I do not understand what you

are trying to get.

Mr.Tennant— Iwant to show that all these

men were present during all this time.

Q. Did you see those men there? A. Idid; they
were all present.

Q And after seeing them there, were the min-
utes dictated to you? A. They were dictated at
the last of the meeting.
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Q Do you know when this company was incor-
porated?

Mr. Rosenberg— I object; the certificate of
incorporation will he the best evidence.
The Court— Itis already in evidence, isn’'t
it?
Mr.Tennant—It was 1902, I think. 10

Q Were you a stockholder of the company? A.
Yes, sir.

Q You had some stock? A. Yes, sir.

Q Did you pay for that stock? A. Yes, sir.

Q How many shares did you have? A. Five.

Q Did you pay for them in cash? A. Yes, sir.

Q You are still a stockholder? A. I think so.

Q You haven’t got your money back, have you?
A. T still have possession of my stock certificate.

Q How much is the capitalization of the com- 20
pany? A. $25,000.

Q How many shares? A. 250.

Q $100 each? A. Yes, sir.

Q The company’s business was what? A. Buy-
ing and selling of second-hand machinery.

Q You remember a meeting of the company’s
creditors during the year 1901? A. Yes, sir.

Q Were you there? A. Yes, sir.

Q Were these four plaintiffs there, the plaintiffs 10

in this suit, Dr. Hageboeck, Schmidt, Roddewig
and Becker? A. Yes, sir.

The Court—Are you sure about the year
you are asking him in regard to?

Mr.Ten nant—YeS, your Honor; 1904.
Q Were they there then? A. Yes, sir.
Q Were there any creditois of the company

there or represented? A. Yes, sir.
Q Why were the creditors there; do you know? 4
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A. Because they were called; there was an order
sent out to each creditor.

Q. What was that called for? A. For the pur-
pose of gaining an extension of time.

Q. An extension of time for what? A. The pay-
ment of their indebtedness.

Q. To these creditors? A. Yes, sir.

@ Was that extension given in 19047 A. A
sort of a compromise.

Q Do you remember when the company pur-
chased this machinery, in the early part of 19047
A. Yes, sir.

Q. Where did they buy it? A. New York City.

Q Where did they have it moved to? A. To a
pier of the Pennsylvania Railroad Company, Jersey
City.

Q. Did it remain there until you dissolved your
connection with the company? A. All with the
exception of one engine.

Q. What became of that engine? A. It was
shipped to South Haven, Michigan.

Q Do you know whether the Pennsylvania
Railroad Company ever made any demand upon
the Whitehead Machinery Company for freight
or demurrage charges in Jersey City? A. No, €ir.

Q. Do you know whether, in August or Septem-
ber, the creditors of the Whitehead Machinery
Company were making any demand for payment
of their bills? A. What year?

Q 1905, last year? A. Yes, sir.

Q Were you acquainted witn many of the mem-
bers of the bar in Davenport, ITowa? A. I know
several.

Q. Do you know Murphy & Susmill, there? A
Very well.

Q. Did they have any claims against the White-
head Machinery Company for collection?
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Mr. Rosenber g— Objected to; how does he
know?

Q Do you know whether they did or not? A.

I don‘t understand the question.

The Court— I suppose, Mr. Tennant, if you
can prove anything, all you could do
would be to prove that the claim was
presented.

Q Did you have charge of the mail of the White-
head Machinery Company during the summer of
1905, and until you left there? A. I saw every-
thing that came in.

Mr. Rosenberg— What do you mean by
**charge of the mail?”

Mr. Tennant— Are you objecting to my

question?

Mr. Rosenberg— Y es.

The Court— Make it more definite, Mr.

Tennant.

Q Did you see the mail that was received and
sent out by the Whitehead Company? A. I did.

Q Did you know anything in regard to the mat-
ters about which the company had correspondence
at that time? A. Yes, sir.

Q Did the company owe much money at that
time?

Mr Rosenberg— 1 oObject, if your Honor
please; it is leading.

Q Do you know whether or not the company
owed much money at that time?

Mr. Rosenberg— I object at this point; here
is testimony calling for hearsay inform -
ation; here is a man, nothing more than

an office stenographer; the next thing,

0q

40
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I think, to an office boy in the place,
and they try to prove by him as to
whether the company owed money.

(G. What was your position there?

The court—He has already testified; he
said he was a stenographer and office
man: isn’t that what you said (address-
ing witness)?

The W itness— I said stenographer and gen-

eral office assistant.

Q. Did you have anything to do with the books
of the company at that time—make entries in
them? A. I didn’t make entries, but I assisted at
the books

Q Under whom? A. Mr. Whitehead.

Q. Do you know whether the company owed any
money or not at that time to creditors of the
Whitehead Machinery Company? A. I do.

Q. Did you have any conversation with Dr.
Hageboeck, the President of this company, in the
month of August or September, 1905, in reference
to the company’s affairs? A. Yes, sir.

Q. Please state what that conversation was? A
The Doctor came to me and asked me if I was able
and knew the condition, of affairs to wind up the
affairs of the company, as he was not satisfied with
the condition of the company.

Q. Did he say why he was not satisfied? A. Be-
cause they were not making any money.

Q. Do you know whether there were many
meetings of the Whitehead Machinery Company
during the month of September, 19057

Mr. Rosenberg— I object; that is a leading

question.
By the Court.

Q. Do you Kknow whether there were any meet-
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ings in the month of September, 1905? A. There
were several informal meetings.

By Mr. Tennant.

Q Were those four directors present at all those
meetings in September, 1905? A. Not together.

Q At different times? A. At different times.

Q Did they come there and talk with Whitehead
about the company’s affairs? A. Yes, sir.

Q Did you hear any of the conversation they
had with Whitehead? A. Sometimes.

Q Did these men know—can you state what you
heard, and if so, please state what you did hear—
as to what these gentlemen, Hageboeck, Schmidt,
Becker and Roddewig knew as to whether the com-
pany owed money to its creditors?

Mr.Rosenberg—] oObject as to what they
knew; this witness cannot testify to it.

Question overruled.

Q Did you hear any of the conversation between
these men—Hageboeck, Becker, Roddewig and
Schmidt, on one part, or any of them, with White-
head in reference to the financial condition of the
company? A. Yes, sir.

Q Please state what you heard? A. Well, there
was an inquiry as to the prospects of making sales,
and he wished to know whether or not certain sales
in prospect—

Mr. Rosenberg— I object to the answer, be-
cause he is evidently stating a conclu-
sion of his own mind; he does not state

the conversation at all.

Q State what was said—what Whitehead said
to them, and what they said to him?

Mr. Rosenberg— I ask that the previous

answer be stricken out.

g0

40
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The Court— Strike it out.

Q What did they say? A. They wanted to
know why the company was not able to—

Objected to.

Q. Who asked this question, and of whom? A
Dr. Hageboeck.
Q. Asked it of whom?

Mr. Rosenberg—1 ask that the previous
answer be stricken out.

Motion granted.
Q* What did he say when he asked that ques-

tion? A. He wanted to know why certain pros-

pects didn’t develop into sales.
Q What did Whitehead tell him? A. He a
ways held out encouraging words—

Mr. Rosen berg—I object to the answer and

e ask that it be stricken out.

The Court—Cannot you be more specific?
I will have to strike the answer out.

Q. What did he say? A. I don’t know asIcan
give it any more specific than I have; he inquired
why certain prospects didn’t develop into sales.

Mr.Rosenber s —I move to strike that out.

Q. Don’t you know what the certain prospects
were? A. There were several coming in; they were
inquiries.

Q What did they say was the trouble with the
company; what did they say about that? A. They
were much dissatisfied because—

Objected to, and motion made by plaintiff's
counsel to strike out. Motion granted.

Q What did they say; what were their words,
as nearly as you can give them? A. Well, I can't
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state it verbatim; I can only state of my own

knowledge.

Q As nearly as you can state, what did any of
thesQ four men say to Whitehead or he to them,;
please give it in that way? A. The Doctor told
Mr. Whitehead if he was not able to do any busi-
ness something would have to be done toward end-

ing, winding up the affairs of the company; that j

is about the words he used.

Q Was the company doing any business at that
time? A. Very little.

Q Did Whitehead say to you anything about
thecondition of the company. A. Very frequently.

Q What did he say as to the then condition of
the company, in August and September, 19057 A.
He said if he was not able to land something very
shortly he would simply have to quit.

Q Did he say why? A. Because he was not able
to meet the obligations of the creditors of the
Whitehead Machinery Company.

Q Is that what he said?

Mr.Rosenberg— Lhat is what you thought
he meant.

Mr.Tennant—Mr. Rosenberg, I am cross-
examining this witness.

Q Do you know how much money the company
owed you at the time you left the company’s em-
ploy? A. In the neighborhood of thirty dollars.

Q Was there any machinery in Davenport that
this company owned that could have realized that
sum?

Mr. Rosenberg— I object, as being a lead-
ing question, and also as calling for an

opinion of the witness.

The Court— Y ou will have to ask what

machinery there was.

20
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Q What machinery was there in Davenport, do
you know? A. They had three or four Corliss en-
gines?

Q Do you know the value of them? A. Iknow
the price they were trying to get for them?

Q How much were they trying to get for them?
A. We never asked for figures on the several en-
gines collectively—individually—

Q. Separately, then? A. Well, the number of
engines that we had there, would bring about—

Mr. Rosenber s —I oObject to the answer.

Q What were they trying to get for them, if you
know? A. About between $4,000 and $5,000 for
the whole amount of machinery there.

By the Court.

Q You say they had three or four Corliss en-
gines, and were trying to get $4,000 or $5,000 for
all of them; is that right? A. Yes, sir.

By Mr. Tennant.

Q Do you know whether the company had any
property elsewhere, outside of the Jersey City en-
gines? A. Yes, sir.

Q Where? A. Ansonia, Connecticut.

Q Do you know whether there was anything
due against that property in Ansonia, Connecti-
cut? A. Yes, sir.

Q What was there due against it? A. About a
thousand dollars.

Q For what? A. For the Corliss engines and
some other machinery there; that is, a cash pur-
chase.

Q. Do you mean to say that they owed a thousand
dollars on that property? A. Yes, sir.

Q Do you know of any arrangement that was
made as to receipts of the company going to Dr.
HageboeCk, and 1f so state what that arrangement
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was and how it was carried out? A. Receipts?

Q Yes; moneys due the company, claims due?
A. 1 don’t quite understand you.

Q You know what receipts are? A. Yes, sir.

Q You know that the company had some money
due to it? A. Yes, sir.

Q Of that money that was due to the company,
did Mr. Hageboeck get any part of it? (No an-
SWer.

The Court— The money that was collected?

The W itn ess—YeS, Sir.
Q What was that arrangement?

Mr. Rosenberg— What arrangement; who
made it, and whom was it between?

Q Between whom was the arrangements made
that yon now refer to? A. With the Doctor, wh
made a number of the collections.

Q Yes, who made that arrangemen? A. That
arrangement was made at the creditors’ meeting in
1904.

Q Was that carried out during the year 19057
A. That agreement was not carried out.

Q Did Dr. Hageboeck collect any part of the
moneys which were due to the company before the
proceeds went into the company’s treasury? A.
Sometimes.

Q Did Whitehead know about that? A. Yes,
Sir.

Q And did Whitehead do anything or say any-
thing to you about moneys which were due the
company; did you try to collect any money due the
company? A. Yes, sir.

@. Do you remember if any checks came there?
A. Yes, sir.

Q What did Whitehead tell you todo with those
checks? A. I got them cashed; yes.

10
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Q What did you do; put them in the company’s 40
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account, or what did you do with them? A. Used
them to pay off certain indebtedness.

Q. To whom? A. To the creditors in and about
town.

Q. Did those checks go through the company’s
account, that is what I want to know; did you
cash those checks? A. Yes, sir.

Mr. Rosenberg— I object to all this line of
cross-examination; it is immaterial and

irrelevant.

The Court—The question is as to the sol-
vency of the company, I suppose, M.
Rosenberg?

Mr. Rosenberg— If it has anything to do
with the solvency of the company, itis

soremote I can’'t see it.

Q When those checks cams in, what did you do
with them? A. I had them cashed.

Q Who cashed them? A. I cashed part of
them.

Q. What was the purpose of your cashing those
checks instead of having them put through the
company’s account? A. So the Doctor would not
have to sign any checks; we used the cash to pay
off certain indebtedness.

Q. Did the Doctor get any special privileges with
the money that went into the company’s treasury?
A. Under the agreement it was agreed he was to
receive fifty per cent, of the gross profits for ad-
vancing certain moneys.

Q When you got these checks, under White-
head’s suggestion, instead of putting them in the
company’s credit you would go out and cash the

checks; am I right? A. Yes, sir.
Q. And bring the money to Whitehead? A. Yes,



99

Q So that Whitehead or Hageboeck, the Presi-
dent, would not get the fifty per cent, of the re-
ceipts; 1s that right? A. Yes, sir.

Q Why had you had so much trouble collecting
moneys due the company at that time?

The Court — He has not said he had
trouble.

Q Did you have any trouble? A. Yes, sir.

Q Why did you have any trouble? A. Because
they were dissatisfied.

Q You left the company, I understand, Septem-
ber 30th? A. Last year; yes, sir.

Q Did you have a talk with Whitehead about
October 2, 1905? A. Yes, sir.

Q Did he tell you anything about what the di-
rectors then contemplated doing with the company?
A. Yes, sir.

Q What did he say they were going to do?. A.
He said they intended to pay off the notes held by
the Citizens National Bank.

Q What did you tell him? A. I asked the object
in paying the notes, since they were not due.

Q What did he say? A. He said he wanted to
get them out of the way.

Q Dil you till Whitehead what you knew about
it—when the notes became due? A. I told him
they were not due as yet.

Q Did you tell him when they were due—the
noted A. I didn’t tell him so; no, sir.

Q Did you know? A. Yes, sir.

Q Had you seen that note when it was made?
A. Yes, sir.

Q How did you happen to see it? A. I brought
it around to the different directors for their endorse-
ment.

Q After the note was made by the company? A.
Yes, sir.

30
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Q You took it around to the various men, did
you? A. Yes, sir.

Q. At the time you left the company did you
know anything about any money which was due
the bookkeeper of the company? A. Yes, sir.

Q Who was that bookkeeper? A. He was an
auditor by the name of Mr. Nast.

Q How much did the company owe him? A
Thirty dollars.

Q Do you know whether he had been making
any efforts during the time you were there to col-
lect that money? A. Yes” sir.

Q. What efforts? A. He had written letters re-
questing payment.

Q. Did you see letters come there? A. Yes, sir.

Q. Did they pay his claim up to the time you left
there? A. No, sir.

Q Why didn’t they pay him? A. They didn’'t
have the money.

Q. Do you know whether the company tried to
get the money to pay him? A. Mr. Whitehead

Q. Was he able to get it? A. He was trying to
borrow money.

Q. To pay this young man? A. And other debts.

Q. Do you know whether any other money—did
the company owe you in the fall of 1904, any money
for wages—about the time of that creditors’ meet-
ing? A. Yes, sir.

Q. During the year 1905, up to the time when
you left there, <will' you please state what your
'wages were, Mr. Johnson? A. My wages were
$17.50 per week, until some time during the spring
of 1905, when they were $20.

Q Did you get paid every week regularly? A
No, sir.

Q Why? A. Because they didn’t have the
money.
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Q Did you get anything on account? A. Occa-
sionally.

Q What was the method of paying you? A. 1
would get the money when they would have it.

Q For six months prior to the time that you
left there did the company do any actual business,
buying new machinery? A. They made one purchase.

Q Do you know why they didn’t buy any other io
machinery? A. Because they didn’t have the cash.

Q Do you know of an engine at Pawtucket,
Rhode Island, that they had? A. Yes, sir.

Q How much had they paid on account of that
engine, do you know? A. In the neighborhood of
$500.

Q Do you know whether the company made any
efforts to get that engine up to Davenport, Iowa?
A. Tt could not be moved because there was money
still due on that engine. 20

Q Did they have any tube boilers at Waterbury,
Connecticut? A. They had some tubular boilers
there, yes, sir.

Q Do you know how much they owed on those
boilers? A. Well, a thousand dollars.

Mr. Rosenber g—IMr. Tennant, are you put-
ting this in for the purpose of showing
fraud, or merely on the question of the
solvency or insolvency of the corpora-
tion?

Mr. Tennant— I want to show by this wit-
ness that this company was absolutely

insolvent for the whole of 1905?

M:r. Rosenber g— Then I object to this whole
line of testimony on the ground that it
1s entirely immaterial and irrelevant,
because it makes absolutely no differ-
ence, under the laws of the State of
Iowa, whether or not this company was
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solvent or insolvent. If that is the
question—if the question is one of fraud,
there might be something said about it;
but on the question of insolvency I now
object to the whole line on the ground
it is immaterial and irrelevant whether
this corporation was solvent or insolvent.

Mr. Tennant—1 assure the Court, as an
officer of the Court, and counsel, that
the law is different than test.fled to by
their witness.

The Court-~I shall be entirely willing to
accept that assurance; but if you have
the law books here now why not let us

have them?

Mr.Tennant—Il am pretty nearly through
with thiswitness and would like to doitin
the regular order. I assure the Court that
I will substantiate my statement; u tthe
law of Iowa is entirely different, in the
respects to be applied to this case, than
that stated in these affidavits by the
Mayor of Davenport, Iowa.

Mr.Rosenberg— We have the Iowa cases
here.

The Court—(To Mr. Tennant)—if you
finish the testimony of this witness in
five minutes, I will allow, you to pri ceed

Q Do you know, in the cases where this ma-
chinery at Waterbury was, and at Ansonia, Con
necticut, whether the parties who sold that ma-
chinery to the Whitehead Machinery Company,
were making any effort to collect any balance due
for the purchase p ice of that machinery. A. They

were.
Q. Were they able to collect any of it? A. No, sr.



103

Q And why? A. Because they didn’t have the
money to pay it.

Mr.Rosenberg —WIll your Honor consider
all this testimony as going in under my
objection?

The Court—Yes. Of course, Mr. Rosen-
berg, if your decision is supported, the

jury will be instructed to disregard it
altogether.

Q Had the company been trying to dispose of
any of these machines for a year? A. Yes, sir.

Q Had they been able to sell any of the ma-
chinery? A. Not those located at the points men-
tioned, namely, Ansonia and Pawtucket.

Q Why didn’t they sell it, if you know; could
they sell it? A. They couldn’t sell it at a profit.

Q Were they able to sell it for the amount they
paid for it? A. No, sir.

Q Do yo,u know Mr. Murphy, of Murphy & Sus-
mill? A. I do.

Q What is his business? A. Attorney.

Q Was he employed by the Whitehead Machin-
ery Company to do any of its business at the time
you were there? A. Yes, sir.

Q Did they continue to represent the company
up until the time you left there? A. Yes, sir.

Q Do you know Mr. Dorrance? A. Yes, sir.

Q Do you know whether or not the company
owed him any money? A. Yes, sir; I do.

Q Do you know whether any effort was made
for or in his behalf to collect any notes which he
held Of the Whitehead Machinery Company? A.
Yes, sir.

Q Did they collect them? A. They did not.

Q Did you ever hear Mr. Whitehead, of the
Whitehead Machinery Company, talking about the
Dorrance claim? A. Yes, sir.
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Q What did he say about it? A. He said he
would like to pay it if he was able to pay it.

Q. I show you a letter dated March 21st, 1905,
addressed W. F. Parish, Chicago, signed White-
head Machinery Company,W. W. Whitehead,
General Manager, and ask if you will please state
whether you have ever seen that letter beiore? A.
(Witness looks at letter.) Yes, sir; I have.

Q. Did you write that letter on the typewriter?
A. Yes, sir.

Q. Who dictated it? A. Mr. Whitehead.

Q. Is that his signature at the foot of the letter,
or his stamp? A. Yes, sir.

Q. Did that letter go out in the usual course of
mail? A. Yes, sir.

Q. Do you remember shortly before the time you
left the company in September—shortly before you
left the office of the company—seeing any attorney
representing the Indianapolis Gas Company come
there to the Whitehead Machinery Company? A

Yes sir.
q! Whom did he talk with? A. Myself.

Q. WIs Whitehead there? A. No, sir.

Q. What did that man go there for, to the office
of the Whitehead Machinery Company? A. For
the purpose of collecting a note which the White-
head Machinery Company owed the Indianapolis
Gas Company.

Q. How much was that note? A. About $1,000.

Q. Do you know whether that attorney, while he
was there, from Indianapolis, Indiana, talked with
Dr. Hageboeck in reference to that indebtedness
which was represented that by note? A. lie told
me he met the Doctor.

Objected to by plaintiffs’ counsel and motioD
made to strike out. Granted.

Q. Did you see him talking with Hageboeck? A

40 No, sir.
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Q Did you see him talking with Whitehead?
A. No, sir.

Q Did you see him talking with either of these
four men? A. No, sir.

Q This letter which you say you wrote for Mr.
Whitehead, do you know whether just before that
letter was sent by the Whitehead Machinery Com-
pany to Parish, any letter had been received by the
company from Parish? A. Yes, sir.

Q Was any money due by the Whitehead Ma-
chinery Company to Parish at about that time? A.
Yes, sir.

Q What was that for? A. Commissions on
sales and in regard to the purchaser.

Q Do you know whether Parish had tried to get
his money? A. Yes, sir.

Q Had he been able to get? A. Part of it.

Mr. Tennant— I offer that that letter in evi-

dence now.

Mr. Kosenberg— I have no objection.

Letter admitted and marked D 1.
Cross-examination by Mr. Rosenberg.

Q Where do you live now? A. .Chicago, Illi-
nois.

Q Whom do you work for? A. Maxwell-Bris-
coe-Chase Company.

Q Who are they? A. Automobile makers.

Q Is Mr. Moore connected with them at all? A.
No, sir.

Q Mr. Parish? A. No, sir.

Q Mr. Dorrance? A. No, sir.

Q How do you happen to come here all the way
from Chicago td testify? A. On the train.

Q Who asked you to come? A. Mr. Moore.

Q You came to please Mr. Moore? A. Idid.

Q Are you related to Mr. Moore? A. No, sir.
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Q Why didn't yon testify in Chicago when some
other witnesses of Mr. Tennant testified in Chicago?
A. 1 did testify in Chicago at one time.

Q. Recently? A. I don’t remember the date;
probably a couple of months ago.

Q You made an affidavit in Chicago—thatis
what you mean when you say you testified? A
Yes, sir.

Q. In achancery suit? A. I believe so.

Q. You didn’t testify last Saturday, did yon,
when testimony was taken in Chicago? A. No.

Mr. Tennant—No; he went to Davenport,
Towa, and we could not get him; thatis
what the record will show.

The Witness— A week ago Saturday: was
in Davenport.

Q Mr. Moore is paying you for coming on to
test fy, is he? A. He pays my rail oad fare.

Q He pays your railroad fare and your expenses
while you are here? A. Yes, sir.

Q. You remember this note for $9,250; you took
it around and had these directors endorse it: M.
Schmidt, Mr. Roddewig, Mr. Becker and Dr. Hage-
boeck—didn’t you? A. Yes, sir..

Q And you saw them endorse it? A. Yes, sr.

Q And that note was taken in the renewal of
the other notes which these gentlemen had given?
A. Yes, sir.

Q And those notes were given in connection
with the purchase of this machinery from the Edi-
son Company—wasn’t that it? A. Yes, sil.

Q And you know the fact to be, Mr. Johnson,
that these four gentlemen pledged their credit to
enable the company to purchase this machinery
from the Edison Company; that is the fact, isnt
it? o

Objected.to as not proper Cross-examination.
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The Court—This whole connection of these
gentlemen with the company is a fair
inquiry. (To witness)—Answer it.

W itness— Whether I know of their connec-
tion with 1t?

The Court—YoOu knew that they went on
the note to help the company purchase
the machinery?

The W itness—Yes, sir; that was for that
purpose.

Q During the time that you say they were try-
ing to sell this various machinery, they then had
this machinery at Davenport, at Ansonia, and at
other places, which they were not able to sell? A.
Yes, sir.

Q That was the difficulty, wasn’t it, that they
were not able to turn it into money at once—wasn’t
that the trouble? A. They could not sell it; no,
sir.

Q It was a case where there was a deficiency of
quick assets? You know what I mean by “ quick
assets,” don’t you? A. Yes, sir.

Q Assets that could not be turned into cash at
once; that was the whole trouble wasn’t it? A.
Yes, sir.

Q You know Dr. Hageboeck personally? A. I
know Dr. Hageboeck; yes, sir.

Q Do you know his standing in Davenport? A.
It is good, as far as I know.

Q A physician of large practice, isn’t he?

Objected to as immaterial and irrelevant.
The Court—] do not quite understand the
purport of the witness’ testimony which

relates to the Doctor taking fifty per
cent, of the receipts of some sale or
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other; that was to secure himself for
some advances he had made.

Mr.Rosenberg— It seems that Mr. White-
head put some money through without
having it go into the bank, so that Dr.
Hageboeck would not get this fifty per
cent., so that these people could get
their salaries and they could pay their
debts around town, and Hageboeck
would not get in on this money, wasn’t
that it?

The W itness—YeS, sir.

Q. How many rooms were there in the offices of
the Whitehead Company. A. Four.

Q How were they located with reference to
each other? A. Two on one side of the hall and
two on the other.

Q. Where was Mr. Whitehead’s office? A. The
room, the left door of the office; there are two
doors; this was the left.

Q Who was in that room besides Whitehead?
A. 1 wasin the room part of the time, except when
he received callers.

Q. Where was your office? A.. In the next
room.

Q So that you were not in the same room with
Mr. Whitehead, were you? A. Not all the while.

Q. How did you happen to hear, then, the con-
versation which took place between Mr. Whitehead
and the other people? A. I was in his room part
of the time.

Q. What were you doing in the room part of the
time? A. I was called in.

Q To listen to those conversations? A. Some-
times.

Q. Why were you called in to listen to those con-
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versations? A. I was called in to ask my advice
on some subjects.

Q What advice were you competent to give? A.
Whether it was advisable to sell certain machinery
at a reduced figure or not.

Q And the conversations you have testified to
were had at the times that you were in there, when
you were called upon to advise as to the sale of cer- 10
tain machinery? A. Sometimes called upon; some-
times I was in and people came in.

Q And sometimes you were in the other room
and listened? A. Sometimes.

Q When did you buy these five shares of stock
that you own? A. The latter part of 1903.

Q How much did you pay for them? A. $500.

Q Par value? A. Yes, sir.

Q And have you those five shares yet? Have
you? A. I have. 20
Q Whom did you buy them from? A. From

Colorado.

Q You left the company on the 30th of Septem-
ber, 1905, was it? A. Yes, sir.

Q Why did you leave? A. Because I saw what
was coming.

Q Had you got your salary? A. Because the
company was about to fail.

Q At least you thought so? A. I knew it.

Q Had your salary been paid you? A. Yes, 30
sir.
Q You did get your salary up to that time, did
you? A. I did; I was fortunate.

Q Then you went to Chicago? A. Yes, sir.

Q Weren’t you discharged? A. I was not.

Q You did have a row with somebody there,
didn’t you? A. I did not.

Q Sure of that? A. I know it.

Q Not with Mr. Whitehead? A. Not with Mr.
Whitehead. 40
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Q. Not with someone else in the office? A. No
sir; I left there in a very pleasant time.

M:r.Rosenberg—1 am prepared now to take
up that question that your Honor spoke
.of, as to the materiality or importance
of the solvency of the company.

Mr. Tennant_I SubmltIhaveaI'lghttO
put in my case as I choose; I respectfully
submit that I have that right.

The Court—NO; you have not entirely the
right to direct your own case, because
the Court has the right to say that if
any testimony depends on other testi-
mony for its relevancy and materiality,
thf testimony on which it depends shall
be offered first.

Mr. Tennant—May I answer that, if your
Honor please? 1 assure the Court that
I have prepared the case with certain
facts which I want to present to the
Court and jury; they have had their
affidavits to show what the law of Iowa
is, after presenting certain facts, and I
now propose to do practically the same
thing; I want to show the condition of
the company, and then I desire by the
law of Iowa—some of these books which
they bring here—to show what the law
of Towa really is.

The Court—Are you going to show it by
this witness?

Mr. Tennant—No, your Honor.

The Court—The Court is very anxious that
you show it. I think you would better
offer the law first.
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Mr. Tennant reads in evidence letter admit-
ted and marked D 1.

William F. Parish, resumed:
By Mr. Tennant.

Q At that time, were you advised to present
your claim against the Whitehead Machinery Com-
pany? A. I was.

Q How much did the Whitehead Machinery
Company owe you about that time?

Mr.Rosenber g —WIill your Honor consider
this all subject to my objection?

The Court—I suppose so, Mr. Rosenberg.
I am very anxious to get through with
this witness.

A. Something about $1,500.

Q And the Whitehead Machinery Company owe
you that sum? A. Yes, sir.

Q Have you entered a judgment against the
Whitehead Machinery Company for that sum? A.
I have.

Q Have you received any part of it? A. No,
sir.

Cross-examination by Mr Rosenberg.

Q This indebtedness to you was due before this
letter that has been offered in evidence was written

and they owed you money at that time? A. Yes,
Sir.

George H. Carr, Called and sworn fOI‘ defend'
ants, testifies as follows:

Direct examination by Mr. Tennant.

Q Judge, where do you live? A. I live in Des
Moines, Iowa.

Q That is the capital of the State of Iowa, is it?
A. Yes, sir. '
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Q. Are you by profession an attorney and coun-
sellor at law? A. I am.

Q. Practicing in Iowa at this time? A. Yes, sir.

Q. Have you held any public position in the State
of Towa? A. Yes, sir.

Q And have been a member of the Courts of
Iowa? A. Yes, sir.

jo Q. For how long were you a Judge of Iowa?

Mr.Rosenberg— OfWhat Court‘)

A. T was elected to the District Bench of Iowa in
1886, I think; I began my term the first of January,
1887, and served one term—in our State four years
1s a term; I was re-elected and served a part of the
second term—about three years—and then I re-
signed to go back into practice.

Q. So that for seven years continuously you were
on the Bench in ITowa? A. Yes, sir,

Q. Of what Court? A. The District Court.

Q. Where did you sit as a Judge? A..In the
County seat of the various counties in ray district;
there were eight counties in my district.

Q You resigned as Judge, I understood you to
say, to again engage in the practice of law? A
Yes, sir.

Q. Did you take up the practice of law in Des
Moinies? A. Yes, sir.

30 Q. Do you still practice law there? A. I do.

Q. Are you acquainted with the laws—both statu-
tory and judicial decisions—of the State of Iowa?
A. Yes, sir.

Q. Are you acquainted especially with the rules
applicable to corporations of the State of Iowa mak-
ing preferences to directors of corporations? A. I
have had more or less information in regard to it,
and have recently examined the cases that I find
on the subject, which have been decided by our

4,) Supreme Court.
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Q Are you acquainted with the opinion in the
case of Garrett vs. Plow Co., which has been read
here to-day? A. Yes, sir.

Q Has that ever been criticised in any of your
Courts since it was determined? A. It has been.

Q Will you state where? A. In the case re-
ported in the 101st Iowa, entitled In re Assign-
ment Woolen Mills; I have forgotten what town—
Greenfield Woolen Mills, I think.

Q Have you the page? If you can give it to me
it will save a little time.

Mr.Rosenberg— Page 189.

Q Have you read the testimony on commission in
this case, on the part of the plaintiffs, of Mr. Becker,
an attorney, and one of the plaintiffs in this case—
an attorney of the State of Iowa? A. I heard it
read, when it was read here in Court.

Q Mr. Becker, in his testimony, says:

“The same doctrine is declared In re Assignment
Woolen Mills, 101 Iowa, page 189, in which Deemer,
dJ., uses the following language: ‘Another point is
made that the beneficiaries in the mortgage are di-
rectors of the corporation, and that as such they
could not take security to the prejudice of other
directors. This question seems to be settled ad-
versely to the appellants in the case of Garrett v.
Plow Co., and some other cases.””

With the case of In re Woolen Mills now before
you, and Judge Deemer’s opinion, do you find any-
thing further said, immediately after the paragraph
which I have read, which in anyway qualifies it?

A. Immediately following the sentence which
you have read, Judge Deemer, wiiting for the
Court, uses this language:

“The writer of this opinion is inclined to doubt
the correctness of the general rule adopted in these
cases, but dots not find it necessary to do more

10
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than this, in this particular case, forthe reason that
he thinks that under the facts disclosed it is a proper
rule to be applied.”

Q. Hive you, in your knowledge anl expe;ience
as a counsellor in the State of Iowa, and in your
experience on the Bench, any expression to noke

as to the

state of the Iowa law when a case next

comes b fore these Courts, similar to the case of
Garrett v. Plow Company?

M.

Rosenberg— I object— that is an expres

sion of a view.

. Tennant—(To Witness). In view of the

expression of Judge Deemer, to which
you have just referred.

CoutRT—Do you mean you a~e asking

the opin’on of the witness as to what
the Iowa Courts—

. Rosenberg— As I understand it, M.

Tennant is trying to get the witn ssto
forecast an opinion of the Sup'eme Court
of the State of Iowa which will come up
hereafter.

court—If that is what Mr. Tennant
wants to get from this witness, the ques-
tion will be overruled.

.Tennant—] am trying to get at what

the Iowa law 1is.

. Rosenberg— The best way tO get 1t]S

from the volumes of reports.

.Tennant—You did not seem to think so

when you quoted it in your Western
attorney’s affidavit, leaving out an im-
portant part of the opinion.

The court—This witness is here as an ex-

pert on the law. Why don’t you ask
him what the law 1s?
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Q Assuming that there is evidence that a cor-
poration is insolvent, and that there are four or any
number of directors of that corporation—can that
corporation, under the laws of Iowa, prefer those
directors as creditors; and if so, please state under
what conditions and under what qualifications?

Mr. Rosenberg— 1 object, on the ground
that the question has been determined
by the decisions of the State of Iowa,
and that this is calling for an opinion,
when the que; tion'is a settled one in the
decisions.

The Court— He may answer.
Exception taken by Mr. Rosenberg.

A. To answer the question very broadly, I would
say that the Supreme Court of our State—which,
of course, is the authority that we look to for the
statements of the law—held in the case that has
been referred to and reported in the Toth Iowa_
namely the case of Grarrett, Trustee, v. Burlington
Plow Co.—that where the directors of a corporation
are creditors of the corporation, where a bona fide
indebtedness exists between the corporation and the
directors, that is to say, where the corporation is the
debtor and the directors are créditais of a bona fide
indebtedness—the consideration for which indebt-
edness has gone to swell the assets of the corpora-
tion or has been used in the business of the corpor-
ation—that in the case of the insolvency of the cor-
poration the director may take security, preferring
himself to other creditors. Now, the same rule
was announced in various cases or suits; so far as I
am aware, the rule was never questioned in our
State until the case referred to as the case of In re
Wooien Mills, reported in the 101st Iowa. In that
case Judge Deemer, after referring to the rule, and
saying that it had been settled by these other cases,

Ib
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went on to remark that so far as the writer of the
opinion was concerned, he doubted the soundness
of the rule, but that in that particular case he had
no occasion to do more than that; and passed it by
for the reason that in that particular case the in-
debtedness of these directors was secured by some
property that was taken with the assent and knowl-

10 edge—and, if I remember the facts correctly in the
case—by the agreement of the creditors, the credi-
tors at large, who were subsequently questioning
the validity of the transaction. Now then, of
course, I am not a prophet, and cannot forecast
with any degree of certainty what the Supreme
Court may hold when the question is again before
them. So far as I know, the question has never,
since the case reported in the 101st Iowa, been
directly before the Supreme Court; but if I could
50 give my opinion as to what the law of Iowa is to-
day upon that subject, in the light of that criticism,
and basing my conclusion, of course, in part on the
principle involved and the authorities, and the great
weight of authorities in our State, I would have an
opinion as to what the Supreme Court would hold.

Q Assuming, in a given case, that a corporation
makes a note, has it endorsed by four of its own
directors, and that a period of about three weeks or
almost four weeks before that note becomes due,
30 these four endorsers go the bank where that note
is made payable, after having passed a resolution
or made an arrangement with the General Manager

of that company to buy a portion of the company’s
assets—for which the original note was given—will
you please state whether, under the laws of Iowa,
and under the case of Garrett v. Plow Co., and In

re Woolen Mills which has been referred to by you.

as well as any other ca-e that you have in mind on
the general law of the State of Iowa, the relation
40 of debtor and creditor, so far as the company is con-
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cerned, and those endorsers are concerned, exists in
that case? A. As I understand, you put this ques-
tion to me, as I may state it in the abstract. Where
a corporation borrows money and its directors be-
come either sureties or guarantors or endorsers
upon the note—

The court—May we have it a little broader
than that? A corporation wishes to buy 10
property but has not the money with
which to buy it; the corporation makes
its note for the value of the property,
which 1s endorsed by the directors, dis-
counts it, and the money is used to buy
the property; subsequently the directors
pay off the note before maturity, they
being endorsers of it, and take over the
the property in consideration of that pay-
ment by virtue of the agreement of sale, 20
under those terms, with the General
Manager of the corporation. Have I
made it clear?

Mr . T ennant—Whether the relation of debt-
or and creditor has existed between the
company and those endorsers.

The W itness—In my opinion, the relation
of debtor and creditor does not exist be-
tween the company and the directors, 30
and this rule that we have been talking
about, in my judgment, would not
apply because that is based, is founded,
upon the proposition or bottomed upon
the proposition that there is an indebt-
edness existing.

Q. Is there any case in Iowa, to which you can
now refer, which holds that sureties or endorsers are
not creditors of the party to whom the debt is due?

A. In the case of Dennison v. Soper, in the 33rd 40
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Iowa, the principle is announced that a surety does
not sustain the relation of creditor to his principal,
and it is only after he pays—is called upon to pay—
the d bt that he owes to the party to whom the
obligation is given—when he owes a surety—when
the money is paid—then and only then does the
relation of debtor and creditor a:ise between the

IO surety and his principal; and that relation arise?,

20

30

>0

as was held in another case—to which I can give
you a reference, if you desire—not because of the
written obligation, but because of the promise
which the law implies in favor of the surety, grow-
ing out of the fact that hehas paid, for the benefit of
his principal, money.

Q. In the case of Garrett v. Plow Co., and Inre
Woolen Mills,Ho both of which cases you refer,
does the question of good faith enter into the indi-
vidual case passed upon by your Court? A. Very
largely; and if permissible, I would like to quote
the language.

Q Wd1you please refer to the volume before you
and point that out?

The Court—Is there any question on the
other side that the existence of good
faith is material to the validity of the
transaction?

Mr. Rosenberg—I suppose the existence of
good faith, is certainly—1I suppose every-
thing must be in good faith; good faith
1s presumed in every case.

The Court—The question now being ad-
dressed to the witness, is whether the
element of good faith must be consid-
ered to be present.

Mr. Rosenberg—Then, if that question is
put, I would like to know just exactly
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what is meant by good faith. What is
the meaning of good faith?

The Court— I do not know that there has
ever been any definition of good faith,
any more than there has been a defini-

tion of fraud.

Mr.Rosenber g—Then, suppose the witness
says what good faith means in those 10
cases. If gool faith is synonrtious with
fraud, if that is the point, then I think
that is true; there must be no fraud
in it.

The Witness—I can say to counsel that I
can quote the language used by Judge
Beck, in speaking of what he considers
good faith.

M:r.Rosenberg— SUppose you read the case g
in the TOth Towa. 1 am perfectly will-
ing to rest upon Garrett v. The Plow
Co., and would be very glad to have you
read it.

A. (Book handed witness.) Speaking in the
opinion, as to this rule we have been talking of, he

continues by saying: 30

““Counsel for defendants admit this proposi-
tion with the exception, in the case of
the insolvency of the corporation, they,
insist that the directors of an insolvent
corporation cannot take from its secur-
ity» by mortgage or other conveyance
creating a lien upon it, property even
though given in good faith and without
fraud in the transaction. We are not
prepared to admit this proposition. A
creditor may accept pxyment or security
from an insolvent debtor, free from any 40
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claim of other creditors. A corporation
may make payment of its debts, or give
its property in security therefor, just as
a natural person may do. If, there-
fore, a director holds the indebtedness
of an insolvent corporation, he may take
payment or Security in good faith and
on an honest presumption. No reason
can be given why a director who
holds a valid debt against his corpora-
tion may not, though it be insolvent, in
a fair and honest way, take its property
in security. If the property, money or
other consideration of the debt was fairly
used for the benefit of the corporation,
and was added to its assets or used inits
business, 1t would be unreasonable to
hold that the director is deprived of
rights and remedies held by other credit-
ors”—

I may say that this question arose on a demurrei
to the answer.

The

Court— Inequity?

The W itness— No; In a suit at law, if I re-

‘(It

member right, your Honor. (Continu-
ing.)

1s not shown, in the answer of defend-
ants, that there was any bad faith ar
dishonest practice on the part of the
creditor for whom plaintiff is trustee,in
becoming creditors of the Plow Com:
pany, and taking security from it. It
is true that the courts will scan with
care, and even with suspicion, such
transactions, and demand that, they he
accompanied by the utmost good faith.
This answer makes no charge,” etc.
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That is the language used by Judge Beck in de-
fining what our Courts meant at that time as good
faith—that they would scan the transaction “with
care and even with suspicion.”

Q Now, Judge, under the laws of ITowa and the
decisions as you understand them, suppose it were
proven that the company were insolvent; that its
directors were resolved practically within a very short
time to go out of business; that a note which the
company had executed, about a year’prior to that
time, had been endorsed by them; that three or four
weeks before that note became due they made an
arrangement, with the General Managerof that
company, to take over 110,000 worth of its prop-
erty in a foreign city; that to pay for that property
they went to the bank at which the note to which
I have referred was discounted, paid the indebted-
ness to the bank, then took areceipted bill for that
machinery—in the given case which I have placed
before you, please state, under the laws of Iowa,
whether the question of good faith is one to be de-
termined in that particular case, according to all
the circumstances in that case, by the fact-de-
termining body?

Mr.Rosenberg— I Objectto that question as
indefinite, and moreover, as improper;
and lastly, as in the other, immaterial,
because all evidential questions must be
determined by the law of the forum.
Now, as to who is to determine such a
question in the State of Iowa is utterly
immaterial; we determine the question
for ourselves.

Question overruled.

The Court—Do you maintain that there is
a question of good faith?

Mr. Tennant— I want to show, under their
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decisions, that it becomes a question cf
good faith to be determined by the fact-
determining body of the Court, whether
or not good faith was exercised in the
transaction.

The Court—Is there any question about
that, Mr. Rosenberg?

Mr. Rosenberg—I dOIlOt knOW—

The Court—I(Addressing Mr. Rosenberg.)
That is not a matter to go to this jury,
that good faith was exercised?

(Mr. Rosenberg repeats his contention, that
it is a question for the fcrum.)

The Court—I1 will warn you at this tinme,
that I expect to tell this jury, that under
the circumstances, they must consider
all the facts and determine f.om them
whether the plaintiffs in this case exer-
cised good faith.

Ml Tennant— If your Honor states that, I
will not press my questiun; that is all I
want in this case.

Q. In the case put to you in the hypothetical
question, as to the liability of these four directors
as endorsers, do you or do you not find, under the
laws of Iowa, a relation of debtor and creditor ex-
isting?

The Court— He has already said he did not.
Mr. Tennant—I do not think he answered
it specifically.

A. Norelation of debtor and creditor at any time
or during any stage of the transaction, as regard
or understand the law of our State.

The Court— And after they had paid the

note; how as to that?
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The W itness—As I understand the law of
our State to-day, it would not create
the relation of debtor and creditor,
because, as I understand the question,
the money was paid for the machinery
which they had expected to use in pay-
ment of the note—the consideration for
money which they paid into the bank,
and which was the transfer of the prop-
erty to them; thatis why I made the
distinction.

Q In other words, this money has got to go into
the treasury of the company to swell its assets; am
I right? A. Well, of course the relation of debtor
and creditor might otherwise arise; but what I had
in mind, in speaking about the necessity of the
money going into the company to swell its assets—
that is necessary, under the rules announced by
Judge Beck, to make the transaction a good faith
transaction.

Q Is there any provision under the laws of Iowa,
as to how the powers of a General Manager of a
corporation may be determined, or are determined?
A. I know of no law peculiar to the State of Iowa,
in which such a question is determined.

Q If you were organizing a corporation, looking
into the affairs of a corporation, how?would you
determine, under those laws, the powders of a Gen-
eral Manager? A. Well, I perhaps would examine
their articles of incorporation, their by-laws, if
they had any; their proceedings of their Board of
Directors.

Q Is there any provision by the laws of Iowh in
référencé to the amount with which a company
may become indebted? A. There is’

Q WII you please state what that law is? A
The statutory law of the State of Iowa fixes that,

10
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and I suppose speaks for itself. It provides that
the indebtedness of a corporation shall be limited to
two-thirds of its capital stock, which means its
actually-issued and paid-for capital stock, and not
its authorized capital stock.

Q. If, then, a corporation is capitalized at $25,-
000, the limit of its indebtedness—that is to say,
the amount to which they can owe—would be lim-
ited to two-thirds of $25,000; am I right? A. Yes,
Sir.

By the Court.

Q What becomes of creditors who loan them
more than that? A. The indebtedness is valid.

Q. What is the effect of the limitation? A. It
is a limitation that is placed upon a corporation; if
a corporation exceeds its limit it cannot be held to
say it does not owe the debt because the limt is
exceeded; but we have in our State, if I may be
allowed to state—there i1s a provision now in our
statutes or in our code—which, by the way, I might
say has been passed since the decision of the Plow
Company case, and may or may not affect the
rule—to the effect that a director of a corporation
knowingly assenting to the creating of an indebt-
edness in excess of the limit fixed by law, becomes
individually and personally liable to the creditor

30 for the entire excess.

40

Mr. Rosenberg— An appropriate action has

to be brought.

The W itness—I don‘t know any way you
can realize on it without suing for it.
There is no way that a corporation can
repudiate its indebtedness, of course,
simply because it has gone beyond the

limit fixed by law.
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By Mr. Tennant.

Q So, then, Judge, as I understand you, the
prime thing in all these so-called preferences to
directors 1s, first, good faith on the part of those
that created them? A. There must be an indebt-
edness that has been created in good faith, or the
consideration for which has gone into the business
or assets of the corporation.

Q And the facts involved in reference to the
transfer of the property—have those to be exam-
ined in like manner to find a question of good faith?
A. Yes; the whole question becomes one of good
faith, and I may say that, as I understand the law
of JTowa,—I do not think at this moment I can call
attention to a decision;—but, as I understand the
law, where this fiduciary relation is shown—upon
that being shown, the burden is upon the party
seeking to uphold the transaction, to see that it
was free from actual fraud.

By the Court.

Q You practically read that out of the decision,
“to scan with care and even with suspicion?”” A.
Yes; I think the effect of that would be to shift
the burden.

By Mr. Tennant.

Q I do not think the jury could hear you. You
say that the burden would be upon the four direc-
tors in this particular case to show their good
faith? A. The parties seeking to uphold the trans-
action—after it was once shown that the transac-
tion took place, then the burden would be upon
them to show that it was in good faith.

Q If, added to the hypothetical case which I put
to you a few moments ago, of these four men
making this preferential assignment of large pieces
of property to themselves, it appeared that at the
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very time they took over that property they had
ar.anged to sell it themselves—would that be an
additional question which your Courts would look
into, as to whether or not they were acting in good
faith? A. Well, I can only express an opinion on
it. I would not have any douht that they would
consider that as a circumstance.

By the Court.

Q. You certainly would? A. I certainly would,
if I were on the bench or before the Court.

Cross-examination by Mr. Rosenberg.

Q. I suppose everything that happened at that
time would enter into------ A. T think all the
transactions wo; Id be taken into consideration and
carefully serutin zed.

Q Now, Judge, when you say that the consider-
at'on should have been something—a consideration
which swelled the assets of the corporation—that
would mean, of course, either money or property,
wouldn’t it? A. I did not quite confine it that
way; I said—and I was ocly quo'ing in that par-
ticular Judge Beck’s language—it must go to
swell the assets or be used in the business—it must
become useful to the corporation.

Q And it really does not make any difference
whether that is money or property? A. Op I
think not.

Q It mikes no differ3nce, then, whither I give
the corporation the benefit, we will say, of a thou-
sand dollars in cash, or give the corporation the
benefit of a thousand dollars in property; the result
is the same, isn’t it? A. I would think so.

Q Now, you say, assuming that no debtor and
creditor relation existed at the time of the transfer
of this property and the payment of this note at the
bank—then you say the whole transaction resolved
itself simply into a sale of this machinery? A. 1
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do not quite say that, if you are quoting me. 1
said that in my judgment the relation of debtor and
creditor* did not arise out of the transaction.

Q Then it follows that the transaction was a
sale, in consideration of these people paying the
company’s debt? A. I would understand the
transaction so to be, as the facts stated that the di-
rectors simply used this money to pay off this debt
on which they were contingently liable, and a con-
sideration for which was the sale or transfer of the
property.

Q So it was a transfer of the company’s prop-
erty? A. It looks very much like it.

Q It was either one of two things: it was either
a sale of this company’s property to these directors,
or else it was giving it to them asa preference, one
or the other?

(No answer.)
Question withdrawn.

Mr.Rosenber g—If your Honor please, on
the question-of insolvency, I contend
that it is absolutely immaterial, under
the decisions of the State of Iowa,
whether this corporation was solvent or
insolvent.

(Counsel argue as to the admissibility of the
evidence of solvency or insolvency.)

Mr . Tennant—I would like to call Mr. Moore.

The Court—If you can close the case in ten
minutes I will let you put it in.

Mr. Tennant— 1 think I can do so, your
Honor.

Mr. Rosenber g—]I object, in a general ob-
jection, to all this line of testimony, for
the purpose of saving time.

The Court—Let it be entered.
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Oliver B. Moore, called and sworn for defend-
ants, testified as follows:

Direct examination by Mr. Tennant.

Q. Where do you live? A. Chicago.

Q. Are you engaged in business for Mr. Dor-
rance? A. I am.

Q. Have yon had anything to do with the collec-
tion of these notes? A. I have.

Q. Did you know Dr. Hageboeck, the President
of the Whitehead Machinery Company? A. I do.

Q Did you meet him in September, 1905, and
talk to him abiut the condition of the company of
which he was President? A. Yes, sir.

Q. What was said about the Dorrance claim at
that time? A. He said he could not pay it at that
time, and that Dorrance would have to wait.

Q. Did he say anything about the financial con-
dition of the Whitehead Machinery Company? A
He said, “We are hard up.”

Q. Did he say whether they had any money at
that time? A. ves:; he absolutely said he could not
see any way out—

Q. Did he say anything about what the creditors
of the Whitehead Machinery Company were doing
to the company at that time? A. He and M.
Whitehead both said at that time that every cred-
itor they had seemed to be pressing them all the
time for their money.

Q Did you have a conversation with M.
Whitehead in Davenport, Iowa, about the 17th of
March last year? A. Yes, sir.

Q. Did you talk with him about the condition of
the company’s affairs? A. Yes, sir.

Q. Did he state that the company had gone out
of business? A. Yes, sir.

No CROSS-EXAMINATION.

Testimony closed.
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Mr Rosenber g—Before Mr. Tennant goes on
I would ask your Honor to direct a verdict for the
plaintiffs. In the first place, may I ask what does
your Honor rule as to the evidence of insolvency;
will you let it in or exclude it?

The Court —1I will allow the evidence to stand as
to insolvency, but will treat of it in the charge.

Counsel for plaintiffs prays an exception.

Mr. Rosenberg—I ask your Honor to direct a
verdict on this ground: That under the laws of the
State of Towa the corporation had a perfect right
to transfer to the defendants this property; that if
it was a preference, it was a preference authorized
by the laws of the State of Iowa; if not a prefer-
ence, 1t was a sale for a valuable consideration, and
therefore, on the question of good faith, it has been
shown that the property was sold for a valuable and
an adequate consideration; that either there was an
existing indebtedness or there was an actual valu-
ableconsideration.  On either ground, I think there
is nothing to go to the jury, and I ask your Honor
to direct a verdict.

Counsel argue the point.

Adjourned until to-morrow, June 7, 1906, at 10
A M

Sec ond Day.

Thursday, June 7, 1906.
Met pursuant to adjournment. Appearances as
before.
Mr. Tennant further states his contention to the
Court, citing the cases of Redmond vs. Dickinson;
Stockton; Gardiner vs. Butler, 3 Stewart,
Elkins vs. Camden-Atlantic Railroad, 9 Stewart,
p. 470; Savage vs. Miller; Taylor vs. Gray, 59 N. J.
Equity; Stewart vs. Lehigh Valley R. R. Co., and
other cases.

40



Mr . Tennant—I move now that the Court direct
a verdict in favor of the defe id m”s, on the ground
that the transaction was absolutely void; that the
di e_tors who brought about this alleged transfer
of property in question to themselves, could not in
law do so; that there was no consideration passing
to the company for the a’l ged purchase; that itis
clear that the alleged tansfer was made at a time
when the company was insolvent, and was therefore
void.

Mr. Rosenberg replies.

The Court—1I think I will di ect averdict for the
plaintiffs in this case, and I suppose it would be as
well to state the reasons on which that verdict is
directed. They grow out of the o iginal transac-
tion between the parties, which is not impurged or
questioned in any way.

This company was short of money in 1903 and
wanted to do business but did not have the capital
to support it. There was an opportunity to buy
this machinery; it was ne<essa y to put up about
$9,000 or $10,000 to get it. The plaintiffs in this
case and Mr. Whitehead, five of them, in order to
facilitate the operation of the company, endorsed
these notes and discounted them, and became them-
selves liable contingently- to pay for the machinery;
that is what it amounted to. dJoined with this
arrangement was the further agreement that the
proceeds of any sales of the machinery should be
used in satisfaction of the note, as far as they
would go. It is true it appears that one sale of
machinery was made without the p oceeds being so
used, but I do not know that that has any proba-
tive force as against the assertion of all thete wit-
nesses that that was the original arrangement, be-
cause it might very well have been and probably
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Was the situation, that the company needed the
money for other purposes and these plaintiffs chose
to let it go to those other purposes, possibly consid-
ering that the property was still good for the debt.
I do not think the jury would be entitled to find
that any other contract was made than that which
these plaintiffs have set up—that the proceeds of
the sales of the machinery were to be applied to
the payment of the debt; that seems to be import-
ant as bearing on later developments.

The company held this property for two years or
over; no more of it was sold; the company had no
money to pay the notes, which were finally merged
in one note, with the same endorsements upon it It
was the company’s debt in the first instance as I
have already said; these endorsers were contin-
gently liable. The final arrangement was that the
endorsers should pay off the note, take it up and
turn it over to the company, and that in view of
tkat fact, and in view of the cancellation and
wiping out of all indebtedness, actual or contingent
ot the company, to themselves upon that note be-
cause they had endorsed it, or because they were

o -ers of it, or were to become holders of it, this
machinery was to be turned over to them.

The company may or may not have been insolvent

hat time. If it was not insolvent it would not be
necessary, perhaps, to resort to the Iowa law ex-
Cpt so far as concerns the right of a director to
ave business transactions with a company of
which he is a director, but if it was insolvent the
lowa law seems to be ample to sustain the right of

“ take the company’s propertyiu satisfac-
-0 L2118 te owed to ‘I® Dby the company, pro-
*ded the transaction is made in good faith

h re the relation of debtor

it
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Judge Carr. I think I understand what he meant
in his testimony, but feel compelled to differ with
him as to his conclusion. The transaction was not
complete until these endorsers had taken up the
note and were the holders of it, and in fact until
they turned the note over to the company. At that
time they were the holders of the note as against
the company; they were its creditors; they had, to
say the least, paid out more than $9,000 for the
use of the company, and at its request and on any
liquidation of its affairs would be entitled to have
their claim audited for that amount. That being
the case, the company turned over to them this
machinery, and the only question that remains un-
der the Iowa decision is that of good faith. When
the law says, as it seems to say in this case, that a
corporation may prefer a director as a creditor, or
may prefer any person as a creditor, even when
insolvent, by transferring to that creditor assets in
satisfaction of its claim, provided the transfer is
made in good faith, I cannot see that good faith
means anything further than that a full, fair and
adequate consideration is given for the property.

It is true that the burden of proof in this respect
would be on the plaintiffs here, and the main hesi-
tation this Court has had in disposing of this case
in this way has been on that burden of proof; and
yet, what have we?

The property was bought originally for some-
thing less than the amount of the note which these
gentlemen endorsed; they also had, I understand,
spent some moie cash for it; at all events it about
balances the account against it. The property had,
with one exception, remained unsold, being in
storage for more than two years. It was then
under the control and subject to the lien of the
Pennsylvania Railroad for storage charges and

&> demurrage, and any transfer made of the prop-
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erty would necessarily be made subject to that
lien, and to the obligation to pay those charges
later on.

These plaintiffs took their check books, drew their
own checks, and paid their own money in cash, for
the purpose of wiping out this debt; they paid their
money for the company’s benefit; they became cred-
itors of the company; they took property which not
only nobody else seemed to be willing to buy at any

10

price, but they took property which it had been *

originally agreed should be applied in satisfaction
of that note, and for the purpose of carrying out
the original contract which was made involving its
purchase; and so long as the law of Iowa allows
directors to deal with a corporation in transactions
of this kind, it seems to me the jury would not be
justified, on any aspect of the case, in finding that
there was any lack of good faith on the part of
these plaintiffs.

I feel constrained to direct a verdict for the
plaintiffs in this case.

To which ruling, the defendants pray an ex-
ception and the same is allowed and
signed and sealed accordingly.

C. W. PAEKEE, J. . s]
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EXHIBITS.
EXHIBIT P 1.
Davenport, Iowa, Nov. 1st, 1904.
$138.75
1,250.00
$9,388.75

One year after date Whitehead Machinery Co.
promise to pay to the order of Aug. A. Balluff,
Cashier, nine thousand two hundred and fifty dol-
lars, at the Citizens National Bank, Davenport,
Iowa, with interest from date at the rate of six per
cent, per annum, payable January 1st and July 1st,
and eight per cent, after the note becomes due and
remains unp lid; also all reasonable cost of collection,
including plaintiff’s atto ney’sfecs, if not paid when
due. And it is agreed that any dJustice of the
Peace shall have jurisdiction to the amount of three
hundred dollars it suit be instituted on this note.

Post Office...........ccuue..e.
No. 21,957 due................
WHITEHEAD MACHINERY (O,
By A. L. Hageboeck, Treasurer.

(Stamped)
Citizens National Bank, Davenport, Iowa.
Paid Oct. 4, 1905. Aug. A. Balluff, Cashier.

(Endorsed on back of note as follows:) The en-
dorsers, drawers and makers of this note severally
waive presentment for payment, protest and notice
of protest and non-payment of the same.

W. W. Whitehead,
A. L. Hageboeck,
Waldo Becker,
Oswald Schmidt,
Paulo Roddewig.
(Line drawn through each of above names.)
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$92.50 interest paid to January 1, 1905.
$277.50 interest paid to July 1, 1905.
$138.75 interest paid to October 4, 1905.

EXHIBIT P 2.

This Indenture Witnesseth:— That whereas
the Whitehead Machinery Co. (incorporated) is in-
debted to various persons whose claims it is unable
to pay wilh punctuality and on demand, and,

Whereas, It 1s deemed advisable to make suit-
able arrangement to preserve the assets of said
corporation for the benefit of the various parties in
interest. In consideration of the premises and for
value received the Whitehead Machinery Co. (in-
corporated) does hereby sell, transfer and convey
unto J. E. Burmeister ao Trustee, and to his suc-
cessors, all of the assets of every kind or nature
wherever situated, consisting of machinery, tools,
engine boiler, pumps, drive wheels, heaters, located
at Jowa City, Iowa; Lexington, Kentucky; Elwood,
Indiana; Pekin, Illinois; Chicago, Illinois; East St.
Lou’s, Illinois; Ansonia, Connecticut; Waterbury,
Connecticut; Pawtucket, Rhode Island; Cincinnati,
Ohio, and Mermenteau, Louisiana, and specially
described in separate bills of sales executed here-
with. The property located at Davenport, Scott
County, Iowa, and consisting of office fixtures
and supplies at Suite No. 339 Hagebo: ck Build-
ing, and the following described machinery at
No. 320 W. Front Street, Fifth and Iowa Streets,
and at plants of Davenport Foundry and Machine
Co., Davenport Locomotive Works and Peoples
Light Co., as appear from the following description:

Here follows list of machinery.

Said J. E. Burmeister, being fully authorized to
take possession of all of said property wherever
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situated, and to sell and dispose of same and deliver
full and complete title to the purchaser of any of
said property, and said J. E. Burmeister being fully
authorized to perform any. and all acts in reference
to said property and in the execution of this trust
as he might do were he acting in his own behalf.
Said J. E. Burmeister is authorized to collect all
10 money due said corporation and receipt for same.
And said J. E. Burmeister is authorized to dis-
tribute the proceeds arising from said assets of said
Whitehead Machinery Company pro rata among all
such persons who may prove themselves to be
creditors of said Whitehead Machinery Co. within
four months of this date, and who shall consent to
the trust hereby created, such distribution to be
made in proportion to amount of the respective
claims of such creditors. After the payment of all
2p such creditors, and all the expenses and legal
services incidental to this trust, said J. E. Bur-
meister shall pay any balance remaining to the
Treasurer of said W. W. Whitehead Co. (incor-
porated) for the benefit of the stockholders of said
corporation.
This trust is intended and created for the purpose
of expeditiously and effectually liquidating the
affairs and assets of the W. W. Whitehead Ma-

chinery Co.
30 Witness our hands and corporate seal at Daven-
port, Iowa.
WHITEHEAD MACHINERY (O,
by A. L. Hageboeck,
President.
W. W. Whitehead,
Corporate Seal. Secretary.

Acknowledgment by Hageboeck as President
and Whitehead as Secretary, taken before L. G
40 Susemehl on Nov. 2nd, 1904.
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Acceptance of J. E. Burmeister of his appoint-
ment as Trustee, and acknowledgment.

Recorded in Book 20 of Chattels for Scott County,
Towa, page 16.

Certificate by Clerk of Record.

EXHIBIT P 3.

C. W. Jones, Com’r. May 25, 1906.

At a special meeting of the stockholders of the
Whitehead Machinery Co., held October 30th, 1905,
pursuant to a call by W. W. Whitehead, Secretary,
issued October 24th, 1905, and sent to all stock-
holders of said company, the following proceedings
were had:

Dr. A. L. Hageboeck, President, called the
meeting to order, and the financial affairs, of the
Whitehead Machinery Co. were discussed by the
stockholders present, whose stockholdings repre-
sented a majority of the capital stock of the cor-
poration.

After discussion, it appeared to be the unanimous
opinion of the stockholders present that, owing to
the demands of creditors for payment of their claims,
and the inability of the company to meet such
demands, and its inability to borrow the necessary
money to continue business, the company should
go into liquidation. And thereupon, L. Gr. Suse-
mihl moved that the stockholders of the Whitehead
Machinery Co. direct and authorize the board of
directors of the company to transfer by proper in-
strument all of the property and assets of every
kind to a competent trustee to be selected by the
directors for the purpose of disposing of all of the
property of the company to the best advantage,
and converting all of the assets into cash for the
use and benefit of such creditors of the Whitehead
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Machinery Co. as would voluntarily consent to such

transfer in trust and Would ratify the conveyance

by the directors to the trustee. The motion was

seconded by W. W. Whitehead, and after discus-

sion was voted upon and carried unanimously.
And thereupon the meeting adjourned.

A. L. HAGEBOECK, Pres.,

W. M
W. W. W hitehead,
Sec’y.
EXHIBIT P 4.
C. W. Jones, Com’r. May 25, 1906.

At a meeting of the Board of Directors of the
Whitehead Machinery Co., composed of A. L
Hageboeck and W. W. Whitehead, the resolution
passed by the stockholders of said company at the
stockholders’ meeting, held October 30th, was re-
ceived, and in accordance with such resolution the
Board of Directors selected J. E. Burmeister,
Cashier of the Iowa National Bank, as the trustee
to whom the assets and property of the Whitehead
Machinery Co. should be assigned and transferred,
pursuant to the resolution referred to, and after
receiving the consent of said Burmeister to act as
such trustee, the Board of Directors instructed the
proper officers of said Whitehead Machinery (o
to execute the necessary instruments in writ-
ing to carry out the purpose of said resolution.

Dated at Davenport, Towa, November 1905.

A. L. HAGEBOECK, Pres.,
W. M Co

W. W. W hitehead,

Sec’y.
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EXHIBIT P 5.

Whitehead Machinery Company.
Steam Power Equipment.

Steam Engines and Boilers.
Office: 58 McManus Building.

Davenport, Iowa, Oct. 2,1905.

Sold to Oswald Schmidt, Paulo Eoddewig,
Waldo Becker and A. L. Hageboeck.

Invoices Payable with Exchange.  Our No. 1573.
One 22 and 42x48 Hamilton Engine, 1

on Con((iilenser,dHeater ............ No. 317

e 0 o} do........... 316  $250.00
One do do do........... 350 i

One do do do ......... 351

One 20x42 do do. .. 366

$250.00 20
This invoice embraces all material in storage
which was removed from 80th Street Station, New
York Edison Co.
On Storage P. E. E. Terminals,
Jersey City, N. J.
Paid Oct. 4, 1905.

Tr
WHITEHEAD MACHINERY COMPANY,
By W. W. Whitehead, Mgr.

EXHIBIT P 6

Postal Telegraph Commercial Cables
Telegram.
New York, Oet 9- 05.
20. CH. VE. k. 51 DH. DH.—Cntd.
C. E. Adams,
43 McManus Bldg.,

Davenport, Iowa. 40
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See your letter Oct. 4th about machinery stored
at Jc for the Whitehead Machinery co. of Daven-
port la this property has been attached by the
sheriff, of Hudson county,"N. J. and he will take
possession of the property at once. Desk U—File

75938. G. T. smitn. 322 P.M.
10 EXHIBIT P 7.
Davenport, Iowa, OCt 4th, 1905.
J\\Lo TR

The Citizens National Bank of Davenport.

$2347.19
Pay to the order of Citizens Nat. Bk. Twenty
three hundred Forty seven 19/100 Dollars.

Oswald Schmidt.

20

EXHIBIT P 8
Davenport, Iowa, OCt 3, 1905. NOZ

German Savings Bank,

of Davenport, Iowa.

Pay to Citizens Nat. Bk. or order $2347.19 Twenty
three hundred forty seven 19/100 Dollars and charge
to my account.

NO ........ Paulo Roddewig.

EXHIBIT P 2o0.

Union Line,

Pennsylvania Company.

Pennsylvania Railroad Co.,
43 McManus Building,
Phone, North 935.

jn C. E. Adams, Agent.
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Davenport, Iowa, Oct. 4th, 1905.

Mr. Geo. T. Smith,
Genl. Agt. P. R. R,,
New York, N. Y.
Dear Sir:

Referring to your letter Aug. 8th, file 75938, re-
garding machinery stored at our Pier K., Jersey
City, for Whitehead Machinery Co., Davenport,
la., will say we are today advised by Mr. Whitehead
they have disposed of same to the following Daven-
port parties:

Mr. Waldo Becker, Mr. Oswald Schmidt,

Mr. Paulo Roddewig, Mr. A. L. Hageboeck.

These gentlemen expect to arrange within a few
days for shipping about one half of the machinery
direct to a customer at Grand Haven, Mich., and
the balance to Davenport, Iowa.

Yours truly,
C. E. Adams, Agent.

EXHIBIT D 1.
March 21st, 1905.
10374.
W. F. Parrish,
Chicago, Illinois.
Dear Sir:

We are not able to say anything very encourag-
ing concerning prospects of possible changes in our
rating. Two years ago we had a rating of five to
ten thousand with third grade of credit, and during
the year in which this rating was effective we did
more business than we have ever done in any other
two years in our history. We do not take much
stock in a rating so far as sales may go, since if we
have the stuff and can deliver it ratings cut little
or no figure. Of course we may be wrong, and
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Chicago may be so peculiar a market that a high
rating is almost necessary to either buy or sell
The probabilities are that somewhere along in the
fall there will be a considerable change in our
affairs. If this can be brought ab -ut so as to take
advantage of the September issue of Dun’s book
we will of course do it, but the matter is at present
jq too remote for any accurate forecast. We might,
however, say this much, from ten to 15 thousand
dollars sales of stuff which we actually owned and
which we carry on our inventory would do every-
thing that is required, 1. e., it will reduce our Bills
Payable, which forms a weak spot in our state-
ment. It is proper that you should know that of
the $20,000.00 B.1ls Payable we have out, $16,500.00
are held by our Directors, who are, of course,
friendly to us; and this paper does not mature until
the 31st, day of December next, so that until that
time there is nothing to worry about, and of course
when these notes reach maturity such extentions
will be made as may be desired.
Yours very truly,
W hitehead Machinery Company,
W. W. Whitehead,
General Manager.

EXHIBIT D 8.

Transcript of the Hecord and proceeding«

In attachment suit of Dorrance vs Whitehead

Machinery Company in the Hudson County Circuit

Court*

1935.

Oct* 7 Affidavit of Dorrance for $950. filed.

" Writ of attachment issued
* returnable Oct. 13, 1906.
Property attached:- Included the prop-
erty replevied in this suit.

* 9 Affidavit filed by William F. Parish
and rule admitting him as an applying
Orealtor for $1630.00

* 9 Affidavit filed by David Williams Co.
and rale admitting it as an applying
Creditor for $463.79.

" 13 Randolph Perkins appointed auditor »

| 30 order to sell property as perishable.

1906%*

Mar* £9 Judgments entered against Whitehead
Machinery Co* favd'r~bf Charts?? J*

* lorranoe for f 981.22
W o illiam ?. Parish 1486.97
David Williams Co. 489.29
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ASSIGNMENTS OF ERROR.

Aft:rwards, that is to say, on the 5th day of
July, nineteen hundred and six, in the New Jersey
Court of Errors and Appeals in the last resort in all
causes, comes John Zeller, Sheriff, and Randolph
Perkins, Auditor, plaintiffs in error, by Tennant &
Haight, their attorneys, and say that in the matters
recited and contained in the bill of exceptions, and 10
also in the giving of judgment, there is manifest
error in this, to wit,

1. That upon the trial of said cause, the Judge
befere whom the same was tried directed a verdict
in favor of the plaintiffs and against the defendants,
although the same was duly objected to on the part
of the said defendants.

Wherefore the plaintiffs in error pray that the
judgment aforesaid, by reason of the error afore-
said, may be reversed and for nothing holden, and 20
th it che said plaintiffs in error, John Zeller, Sheriff,
and Randolph Pei kins, Auditor, may be restored in
all things that they have lost by reason of said
julgment, and that the said defendants in error
may rejoin to the said errors.

TENNANT & HAIGHT,
Attorneys of Plaintiffs in Error.

COMMON JOINDER.

By
George M. Rtjrode,
Attorney for Defendants in Error.
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