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I. APPELIATE DECISION - AIS INN, INC'

Ars lnrr r Inc.

v. SOUm BELIAR.
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0n APPeal

@NCLUSIONS
atld

ORDER

)

Appellant t

v,

Bo rough Corurcil of
of South Belnarl

\I

the Borough )
\)

Respondent.
- - - - -)

Cbristiansen, Jube a f.ug*, E"q:r, by John P' Keegant Esq' t- AttomeYs for ApDe+ranc
Ioi',zman. ioitznan & Gal-Iaghert !;sgs' , oy Wlllian B' Gallagher' Es'r'

- Attomeys for itespondenE.

tsY T}IE DIRECTOR:

the llearer has filed the followlng r€port hereln:

Appellant appeals fron 
- 
tlre ac'''lon of respondent Borough

Councit of tbe so*"!il'lFSoiiilJit"r-(hereinafter Co":ncil) which'

on Jnne 2), 1975t a"iiu['.ii"ii;it; appllcation for renewal of
it,s Plenarv Retail Consurption Llcense tJ'i'-iot prenlses 41i - +17

18th Avenue, South Beinar.

Appellant @ntends that the actlon of the Council wrs

erncneous iii'iiii'iiri'iJ"ii"ir 
-a"te!11 ned appe llani ope rated' i-ts

pr.emlses as a nursani"l-iiiir."i- iu_f ficient- bvidence in suppo rt
thereof. Tbe cor:ncri-4";i;;f apperiant's--contentlon and averred that
tbe evidence beforo it-fufiv birttrassea its conclusion'

Byord.eroftheDlrector.ofthlsDlvlslon,appellantIs
19?,+-2, t-ieense *." 'l"il'ia!i'-pJiarnl the d'eterrolnaiion of this
appeal.

A s19 novo appeal was heard^in tlri s D1vis10n purs uant to
Rule 6 of Srate n"ei5[i6i li;: Ti; -Addiiional]Jr ] tralqcriot of
the proceedings tgri#-in"* 

-cg"ncii.was received into evldencet
pursuant to Rr:]-e U oiJsi.tu-n"ettittiott No' 15' Full oppor'"unity
r,ras affordea ttre pait:.""-i6 :-"i.oauce eviaen6e ana to bross-exanine
wi tne s ses "

The iranscriPt
upon vhlch the action of
n6ny was elicltedcf ten
to appellant'r s Prenises.

of the oroceed'ings be fore the Co':nc L1 t
;h.-a;r-;iivis 6asea, reveals that iesti-

nelghbors who resi-d'e 1n close pro^ximity---![ 
s'rmrnaryr thelr complalnts of

Eearerrs--8e!g
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condilions art,ributed -uo tne appellant we re conce rned. wlth exc€s-sive nolse of yo'nng pa"rcns afi,6r mirrnight lrho "o""iitea icts ofvandalisn and preven.-?i ri:g? by haranglt-ng ar each other; -debris,
includi.ng br.oken boicles; cie3cruction 5r pioJu"i;;';i;;;io' or,
}ar,ms, frec-uent necessi.r,y of calling ana. 

-conrplailri"g ioJoii"u jlppryp."" parklng;. obscen-e ia."rguage ind, it general ,"conaiiionswnr-cn na've eade their iives unbearacle.

0n.behalf of appellant, slx_patrons testitled, that appel_lant mapaged_tbe preraise!-properiy. TLe diff1cul.r,les iscriuea tor.t resultecl i.to!0 youtlg persons I son€ of wlron l,re re patr€ns r uho
conducted theraselves lnproperly outsi.de the prenis6s, wh16h conductyas go-t the responsibiiity of appellant: Onb of the'wj.tnesses whotestifled to this effect was a menber.of the New Jersey StatePolicer who cornmende d appellantrs conce rn for the law Lna errorts
nade to obtain approbation of the cornnr:n1ty.

At the hearing j.n th:j.s Dlvision, a copy of a petitlon
:1ry?d by flfty-elght residents ltving in'cJ-ose-proxinlty to appel-iantrs.prenlses whlch had been presented to the Councll urglng-ihe
co rre ctlon of the conplaLned-o f situatlon was adrcitted intoevldence. Furthe r les tlmonqy vas eltclted fron twenty-eigh! r,rltnesses
nost of whon had not bstlfied be fore the Council. Pho.uographs of
the_ area, lnterlor and gxtertor of appellantrs preralses logitheruith a nap of the mwriclpallty were idnltted inio evidence]

Soutb Belnar Mayor Clarence G. P,eed, testifled that he
trad vrslted appellantrs premLses In 197+ on twd occasions relatlve
to nolse conplalnts. Reference by the Mayo r (as well as every
w'itness vho g ave evidence) to the appellant was not to the appel-
l-ant corporatlon but rathe r to Arloand Grez, Jr., vho vas j_dentlfled
at the outset of the hearing as the ourer <if ha].f of the capital
stock and grneral Eanager of apnellant eorporatLon. At the c'on-
cluslon of the t97h neetings, Grez prornisbd that the nolse sltuation
vouLdte abated and., tovard that end, Grpz had an additlonal doorway
erected. as a sound barrier.

Further conferences v'i th Grez vhich occurred 1n January
and May of l97j r,rlth Police Chief 'Whlte. and Police Co;rmlssioner
fltzgibbons present, re sulted ln the admonj-tion to Gr.e z that, if
the nolce and other problens whlch were on the increase, were not
lnne di.ate l.y corrected, the license would p robably not be renewed.

Followj.ng the denial of rener,ral. of appelJ.antrs 1lcense,
when the premlses wel€ open durlng the Labor Day weekend., the r"e
vere elghty arrests of persons ln the Borough, nost of vhoro we re
apprehended 1n the area near to appellant rs prenises.

In May of 1975 r after ntloe rous eomplaints, a pollce task
force lras convened for the pur?ose of quel U-ng the cons tant dls-
turbances caus ed. by appellair+" t ^s patncns'; andr-on one weekend. I bor€
than one hunrlre d. arrests fo11owed. 'llhen two hundred or rno re young
people exlt appellantrs prernises at tr,ro o rclock ln the rnornlng, the
re su]-t is bed].ara. 0n one evenlng alone, the re were betr^reen
thlrty-flve and forty trafflc violations.
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The task force was enployed again durlng the Labor Day
vre e kend. because ibe nolse sltuatlon r,ras "still terriblerr; the re
was a prrcblen vith urlnation ln publ1e, trafflc conges tlon and
other b.isturbances durlng the early nortring hour r whl ch resulted
1n fr€ o.uent citizen complaints. ?he Mayor revealed that be had'
spoken 

-to 
hundre d.s of his fe11ow cltlzensr and the 1r outrage

deuranded the closure of appellantrs preolses.

A copy of a report of the PoLlce De-partrnent yitlgp re'
flects the nuo6-e r ancl chiraeter of arrests of persons ln the
vicinlty of apoellantrs premises fron May 10 ; 1975 to July 31 t
1975, LndJcat!-a total o? l59r of uhich half conslsted of charges
agairis t persons ?or consunlng 

-a1cobo1lc beverages in- publict-ln.
violatfoir of the 1oeal ordinince. A report of the Cblef of Po1lce
to the Coanlssloner of Pol1ce noted that the speclfic arrests
in the rtfctnfty of appeuaniis prenises Ln the-nonth of AWust 1975t
totalled forty-51x" -,fnA ffnaffyr a rep-ort reflecilng the- arrests
durlng tne ff rst vreek of Septenbr'r 1971 , tndl-cated lhat there r;ere
tiri rt6en in that perioC. Iience 1 the re r";e re t'"o hlndred and elShteen
arrests jn tiie vltintty of appeilantts preroises in a four month
pe rlo d.

Pollce Conmlssioner John J. Fitzglbbons testifled that he
met with the l'Iayo I and Armand Glez on three occaslons r be ginnlng 

-ln the early part of the year. At those-roeetlngs Grez was notlced
concern1.ng itrb nolse and ioud nuslc conplalnts by 91der1y^ nelghbors.
At each successlve meetlng, the Mayor, Cbief of Pollcer vho vas
aJ-so present, and the Connissioner be 6ane rpre and lnore direci 1n
ttreLr crltLcisn, to vhich Grez was always conclllatory and pronised
the sltuatlons would be corrected.

FinallyratthethlrdmeetlngrtheConmissloneradmonlstred
orez that IWg told hfua that 1,re ver€ not golng to ,take- tn1s ary
longer - - he wouLd have to stop the nol-se. ..p-rofane l-anguage . '.

. and-ur.inat1ng.'r The Mayor warned Glez that tf the problens ve re
not eorrected it t"*oulri be rough for Grez to get a rene,wal of the
license.!' It was de fini-tely 6t6s slear to Grez that lf tbe con-
dLtlons uere not colrectedr the llcense would not be renewed'

Comrnls s lone r Fitzglbbons r rtho is also a menber of the
Council , related tbat, in dlscussi5ns wlt6 the Mal'gr gnd^hls col-
feagiresi ft roas appa#nt to all of thero that appellantt by penoit-
t1nE thd continued- live ente rtarlnrnent , attracterl a young and
uoliterou" croud;.Th;;, fi;;ai;ae\r u6rore voting oh trre issue of
appeiianttu renewal , Giez was ?sked 1f he rvould discontinue l1ve
Jifertaintnent; ae rdplied 14 the negatlve. Sensing no solutlon
o[frer inan rleriiat of'renewal , the Co'nci1 voted r.lcanlmous\t'
to deny the applicatlon for renewaJ-.

Po]-lce Chief J. Allen li'hj-te testified ihatt during the
past year he met with Grez four or flve tines 1n an effort to have
ifie n-oiie anri. other inc.iclents reduced; but despite Gtezrs
assurances that the probleros wouLd be solved, tlrey we:'e-no*".
ttre pjrtin* problens- would renaln constant in that appellan'" had
6; ii;t1je i parklng area. At the final neeting between Grez and.
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the chief, Grez was noticed that he wculd have a problen" wlththe license renewal if the situations descrlbed to'hln we 1€ noEcorrected. The noise, litterl parking, accldents, and genelal
probLens were such that the nelghbors-iepeatedly irotes{ed. the
contlnued operatlon of appellantrs premlses. He adnltted that
there we re no conplaints against appellant Itself and no dlscl-pIinary proceedlngs were brought agalnst appellant. But heattributed tliat to prope! rcanagenent of the lnterior of tbe
premises, whereas tbe problens aros6 fron patrons beforo or after
leavlng the establtshnent.

Four speclal pollceroen of the Bo rough, Bradford C.
Behrtan, Jr., Albert Hazel , LuigL Mandltto and Charles Plnto,
testified conce rning the difficultles occasloned by appellantrs
prexni.ses ln th61r nuriclpallty. They all agreed that the keeplngof tr,ro of their nunber outside the appellantrs prenlqes on busy
everlings dld rouch to reduce the dlfflcu1tles caused by the
patrons. Thelr testlnony rras corr\oboratlve ln compllnentlng
Grez for paylng the two speclal- poJ-icemen and W belng rcst
cooperatlve wlth the polLce in an endeavor to have nolse voluoe
re duced..

Behman declared. that aprellantrs buslness has trlpled;
Ilazel characterized the week-end business as 'ryou canrt hardly
rrcve around" ; Manditto has rnade sixty to seventy arrests 1n the
area since Menorlal Dqy, hence, it vould take at least four
speclal po11ce officers to keep the area pollced durlng treek-ends i
but Plnto estfunated that no speclfic nunbe r of guards would assure
the el-funlnation of the problems.

Appellant produced slx of the hundreds of persons arrestedt
Stelruaetz, Mitchell , Doy1e, l4orrlson, Seltz and Ca,npbe11. A11 but
one had been a patron of appellantrs preroises and nost of them had
been eonvicted. in the Mr.ni cipal Court on charges of publl.c
urinaiion^ f,ach testified- trowever. that thev dl.al not feel thaturination. lach testified, howeverr that they d1d' not fe

p
hv+rJes t rrvwv vv4 t v!:s

appellant had been responslble for their actlons. They beli.evecl
that, thexe were ade ouate restroorn facllitles lri thln appellantrsquate restroorn facllitles withln lPFellantrs
preni-ses i they ere ,oroh:Lblied fron !-akfng out opened contalners
of alcoh611c beveragesi and sorae of then had been .alrested !y
preni-ses i the

the speclal pollcenen asslgned to appelfant rs prenlses.

Seyen nelghbors vhose homes we re vlthln the lnnedlate
area of appellantrs prenises testlfled concernlng conditions
caused. ty- ttrat establishryent. Each conplalned. bltterly concerning
the noiser whlch interrupted thelr sleep. Edward Roblnson rwhose
property 6or.urd.arJr tor.lches upon appellant rs and who ls 

_ 
an- englneert

iestfff-ea that he took sound readlngs 1n support of h1s bellef
that the sotmd ls unbearable. Mary and Daniel Franklln descrlbed
the exod.us, fron apoellantrs preruises at 1:30 a.!0. , of two
bund.re d oairons. ELeanor anit- V{il11am Chenoweth descrlbed their
continuai loss of sleep. Charles Kostura cha)racterlzed the d1f-
fe rence between appe1l-antrs operation of the Plernises and that of
the prlor o\,rne r r Harnorgr III r as belng the difference bet'.teen
fi fti to seventy- flve patroni and now-over tvo hwrdred. tre denied
that the hirlng of the guards has s1gnlf,lcant\r rsduc€d the
problens.



PAGE 5.BI'LI,EEIN 2220

Janes R. Murray gave graphlc descrlption of- 
-the- 

problens
he and. his fanily have faced. -He 

rre sldes about one b1o ck or ten
houses alray frour- appellantrs prenlses. He descrlbed the- patrons I

aepariure -as a seribs of door-slamnings.of thelr ca"s; -shoutlngtir66 one to another; conslant conversatlons anong _the departeesi
pirH-ng their cars in such nanne r as to obstnrct drlvevays and"ftre nJarants I urlnations i deposlts of excr€ment on l arms i
natcf-ous d.amige to propeityl- constant Utteri- and trafflc exc€sses
aIL during the-late evening and early raornlng bouls.

!'ron the testinony of Jaroes T. Su].llvan r Peter E. Hartwtg r
Donna L. Marlno, Robert Tltnas, Russ -Hurden and Janes F. Murray t
the lattertwo lieing pollce offlcef 1n other aleasr 1t Ls-uncon-
troverted that appellant rnanages the lntertor of hls prenlses
properly and 1n a 1awful tnanne r.

Appellant rs principal s-"ocldrolder a+d qan?g9r-r Armand
Grez, Jr. r'testifled.-that, in the early part ot.1973 he purchased
the iubJe6t prernises fron'people vho.had begyn !9 convert the
prenisei fron a neighborho6d tave rtt to a cocktall lounge vlth
iive ente rtainnent. - Upon his purchase r he undertook a corplete
r€novation proJect, in-creasing- the nunber of potentiaL patrons
and hl rl.ng lopular-nuslcal groups for entertalnnent.

Upon being apprised of the conplaints of nei ghbors
respeetlne nolse emairliing froro his establlshnent, he iromediate\y
ad.d-e d an idditlonal entrance as a sound barrler. Upon furthe r
conplalnts I he engaged. the services of a sound englnee rlng flrn
to Explore'nethods of correcting the sowtd problen.

Stephen M. 0ber, a sorurd englneer attached to louls. S.
Oood,friend. ^and. 

-Associaids , testtfied' that, on July 11 ,.197, t .at
the r€ que st of Grez, he mice a s orxld analysis r u-slng. the most
soptrlsdieated equlprient. Hls report-containlng- trls tests vas
iniroduced. i.nto -evidence. He deternlned that the lnterior nusle
J.s gene ra1Iy lnaudible on the exteriot of the building; houev€l t
at Ehree 1o-cations at the rear of the bulldlng, sor:1d. ls audibLe.
He vas advised. of sone prior conplalnts wh-l ch r he believedt had'
been thereafter correctba Uy the dlsconnection of an attlc fan.
He rnad.e several suggestions as to me tlro d.s by uhi ch the sound at
the rear of the buildjlrg could' be muffled.

Grez testtfled thatr foflowlng the receipt o{ l-ne report
of ober. he trad. the chinks iri ttre rearl door'fil1ed and the door
il"efi-io.rnaproofea. P.elating the conduct of the patrons on the
ouis:.ae ofhis establlshnent' he lnsisted" thatr by s-lgns and
ottrer wernings, the renoval of alcohollc beverages f-r'on Ene
preniseJ fs ioitiaaen and. the specl.al police he has hlred $e r€
lnstructed. to arresi any patrons who violated the trandate. It
was hls bellef thet he hai aone everything that he could.do to
ellninate the crlticlsms agalnst hls establlshmentr- and ls-
viiiii1e-i.-Oo "nyttring 

furElrer to eradlcate the ptl1bleer short of
d.1s continulng live nusl c'
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Frorn the totality of ihe testinony 1t ,"as abundantlyclear that although sone 
-of the difficu1tl-es we re caused by yor:ngpersons who were not patrons ot' lhes€-jprentses , fev 1f any. of tlreproblems set forth hereinabove existe?l prior io the enia-rfenentof alpellantrs business. rt uas further- elear1 frora an exirnination

?l^!le pollce lepor-tsr_that the average age of'young peoplo indifficult,ies vith the lar,r lras t,.renty-_two years.- Of-tire ?ifty-ntnepersons amested. s&nce AugusL,tr l9TSt four were urd.er twenfyeers of agg end four were over't'mnti-four ycarg old.
?he central issue her€ln is whether the Coi:rrcil actect

errroneouslSr ln derlylng reneval Of appellantts l1cense. A corol-
I-ary lssue 1s also presented: rs tir6 licensee responslble forthe acts of hts patmns when they are beyond the conflnes of his
licensed premise s.

Fron the b s tiraony of the long parade of wltnesses, ltis readlly apoarent that the licensed prenlses, a typlcal nelgh-
bofhood tavprn, has been located on this slte for rnany years.
.l,ess than five years ago, new orrne !s atteropted to convert the
business to one that vrou'J.d. cater to a younger patronage; tbls
attenmt was not who 1ly successful; 1n due course, its then-owner
conveyed lts lnterest to appellant. About that tlme the rolninuro
drlnklng age in Nev Jersey was reduced to age eighteen.

Fnom photographs lntroduced into e:rldence, appellantrs
premises conslsts of a barn-Ilke structure sunounded. by resl-
denees, and is locateC on the prlncipal thoroughfare of this
geographlca]-ly tiry connunity. By the adrolt use of arpllfied
rauslc, ihe prenises soon altracted large gatherlngs of youlg
people, often nurnbering tuo hundrcd. off-str.eet parklng was
practlcal.ly non-ex;-s tent.

The nuslc coming froro the buildlng began dlsturblng the
neighbors, and others be caroe annoyed by the great nunbe r of cars
of patrons. Ilence, conplaints began eonlng to the attentlon of
the local offlclals, uiri ch generated the several conversatlons
betveen the Mayor or the chlef of poIlce and Grez.

It is rureontrove rted. that G:ez dtd. take soloe steps to
quell pub1lc animus I he erected a sound barrier at the front doort
insuLated against the escape of some sound at other polnts ln the
builcling, hired a " clean-up" man to po1Lce the arear retained
tvo special policemen in an effort to reduce the number of
police incidents.

Nonetheless, whether hl-s buslness lncreased during those
efforts, or fot other reasons unclearr the lnd.lgnatlon of the.
citizens lras not abated., nor d1d the publlc incidents leading to
arrests d:im:Lnish. In conse qr:ence thereofr and in recognj.tion of
the publlc sentlment against continuance of vhat tbe offlcials
consldered a nu-isanee r appellantrs llcense was not renelte d.

"ft j.s firnly establlshed that the grant or
d.enial. of an al-coholic beverage llcense rests 1n
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the sounC dlscietion of the Board in the fi.rst
instance and, j-n order to prevall on this appeal t
the appeltant nust shov unteasonable actlon on the
part of the Board, condtitutlng a clear abuse of
such dis cretlon. "

tt...ir the area of lleensingr as dlstinguished
from dlsciplinary violatlon proceedings 1 the deter-
rnj.native consideratlon is the publlc interest in
the cr€atlon or continuance of the llcensed opera-
tion, not the fault, or merlt of. the U.censee. In
the natter of l-icensing the responsiblllty of a
1oca1 authority is rhlghrr its discretlon rwiderl
and lts gulde trthe pub1lc lnterestro LubLi-ne r v'

r 33 N,"L.raro licens e
should issue or a llcense be tenewed rests in the
sound d.iscretion of ihe lssuing authority. **'r'
The corsron interest of the general pubIlc should
be the guide post 1n the iss and reneual of

, supra (133llcenses. I
\T T T ^+ N.rr.u.!. ctv y. 1e, assured.ly t the

f$f"i'ffi
These prlnclples r*e re sueclnctly app1led. ln-the natter

of t(aolan et al v.- Eneievood, Bulletln 17\r'; ftem 1 (whlch was
arfffiit 1n an unreported. oplnlon ctted ln
tsul1etln 1790t lten 1) wherein the mrector quoted Juclge Conford
frron an earlier decislonras follovs:

nature of the application 1s one Sr renewal rather
tha.n origi-na1 issuance is a proper factor for con-
slderation, yei in princlple, rA rener,ral license
is ln the d anre caiegoty as an orlglnal 11cense, I
I4. r at p.587.

t'Thu.s , here , enti rely apart, from consldera-
tions as to the licensee I s culpability for the
deleterious condltions rvlr-L ch surrounded thls estab-
llshraent, tbe broad questlon necessaril'y posed. before'
the 1ocal board. on the application was whetherr 1n
the light of aL1 the surrounding cirerrmstances and
conditions, it was good for Bayonne and the nelghbor-
hood. involve d that a tavern continue to exist at
this patlcular loeation at all. There were eleven
or t r,relve other tavems withln a radLus of a few
blocks (t5O in bhe cit5'ras a rthole). The evldence
nakes it clear that this is a fa1r1y crowded. area of
nlxed residentlal. and conmerclal characierr of a' probably noderate or low incone ].evel. There could
haraly be a:V quarrel !t1th an objecii.ve J udgment that
one I'ess tavern ' even lf ve1I conductedr vould
probably serve the public interest of the connuniff
at large and the inmed.late neighborhood;



PAGE 8 BttrJ,gtrN 2220

That observation is g fortlorl 1n the l1ght of the
pe culiar raagne tisn oT ffiFEablishroent-for
drr.nkards, as reflected W thls reconlr and the con-
comitant drsord.er and d.isturbance of public morallty
conse quent theret4on, The conclusion of the 1ocal
body that the re flourlshed here a nuisanee vas r as
notedr eoncurred ln by the Director."

App\vlng tbes€ prtnclples to thE lnstant nalt€lr tt ls
abundantly biebr inat the- nuisairce conplalned of resulted solely
froe the attractlons offered by appel-lhnt. fts appeal is bottomed
upon the erroneous preraLse that the Colntcil nus t l€new the license
so long as the lnfractions dld not occur rd thln tlp llcensed
pr"emlses. Appellant furthe r argues that r slnce several hundreat
aFests co'a]-d not b e spe ci fi.cally relateil to lts preEtses o!
patrons, those incidenls should not be counted 1n the conslderatton
br tne ipolicatlon for renewal of the license. Testlnony lndicating
itre re lative oulet prlor to appella,ntrs enlargenent of 1ts buslness
arrd. the.Eredual inc-rease of ariests and other annoyances paralleling
tne spJ-llage of t',to hundrec or nore yormg-patrong-froq appellantrs
premiies 1d pe rsuasive evidence of the relatlonshlp of appellant
to the growlng nulsance.

fn an extenslve memorandum, appe llant ad'vance s the a!gu-
rnent that it was not notlced prlor to'the hearing on renewal of
Iicense that such license mlgirt not be r€newed; hencel-the Couctl
acted 1n error in faillng to reneu the licenser. Appellant. cites
or.ozaowiki v. sgvrevtltel r33 N.J.L. 536 (19\6) 1n support of sucb
argumenl.

such argleent :-s totally frlvolow i 9{ozdowsld does not
hold for that propSsition; it coneiud.es that a 1{cense nay not be
r"vJfea-riifiout 3 f\rl1 anri impariial hearing. The instant llcense
ras noi I'revokedr'. TtS. annu-a]- terrn corning lo end t the Council
conauctea a hearing on the renewa.l of licenser_and held a plenarlr
heirlng. There va! no sugqestlon that lts motlves we r€ lmprope r t

"r-tfr"i-a hearing shoulrl i5t nave been held; only_that appellant
shou].d have been-foreuarned. that lts ll'cense vas ln Jeopardy'

Contrary to the conclusions drawn b-y appellant.t the
several conferences called by the munl clp al officlals vlth the ouner
oi appefiant coryolation, gave ample -testlnor-\y-!o the on991ng
conc-ern with the'licensef iierofsei. Eence, t find that the ?ppe1- -
i;i-;;r ilt atrupt\y 

",rnro6nea 
to face a t6rnlnation of lts licehsed'

pririlege.
ApDeJ.lant cites Ben-e-4etti v. TIento+r 35-N'J' Super' 30

(Apn. Div" l9i5) in support of the assertion that oily a prepon-
au-ru""u-oi tfie-tefievalie evidence is requlred to support a charge
;;;iilt a 11censee. ro that tbere can.P.i 

"9. ouarrg! 9I::-gt for the
cdncluslon also advanced by appellant ttlat there was lnsufftclent
leeal evidence to g;u".l iLe-bounci-:-rs actlon. I flnd
iirli tfte evid.ence Is more r.han ample. Apoellant nlstakes sone' insubs tantlal dlfferences ln the observatlons or r€actions
of rritnesses as prgof of lack of evidence. For
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exaJnple, sotne of the wltnesses were not disturbed by the exterlot|
musfb wfiicfr they had heard. Others vere contlnuolsly -annoyed and
lousht po11ce alslstance in having the nolse leve1 reduced.
lppdffairt concludes that because of the lack of annoyance to sonet
tir6refore, the nolse vas not disturblng to others.

Slnllallyg4sllomorethanadozenofsotliscr€antscould
be direcily-iOe"i:-fi"a rr'lth appell?4t:s prenlses.a! th9 tlue of
tfieir arrelt. appellant conciird.es that the alnost tvo hundr€d
arr.ested. neaiby"could. not have been attracted to tts prei.lses.

nulsance in -cbnseqpence of r.rhi ch it should p r.ope r_1y^ be genied the
p rivlle ge o f d.ispensing _ 

a1 cohclic beve rage. C f. -g+-!+g---rn9.;-:.J.

By a preponderance of the evid.ence r - ing.eedr b,y, substantla'l
evid.ence, i"t [a! blen clearly established thit the condltlons vhlch
brought ibout the rage of th-e resi.dents was cauqed pllnari1y- by
ifie ippeifant. Vlsif,s to and eonferences with Grez continually
aferi6h h1' to the problems, some of uhlch he sought to alleviate.
.Noneiheless. !t has been ref e:.';e <11y held that no licensed prenlses

"""a Ue-ioidrated when it c6nsti.tutes a nulsance to tbe residents

"i-ifre nun:"cipa1iff 1n vhlch it is located. I find tbat.appel-
lantrs prenois6s ve:'e opera'red. in such Inanner as &o constitute a
nrrt""nc'e. Appellant his thus created' and. encourage d- a local

Fo4t Leq, Bulletln t966r ltem 1;
Hfuti-3',e;y'?t:* li"3d"jl8-L" e u't7(J' 'wva 

gt 
=E-i-;.]i.-Lt=;-Gaunit v. Paulsborc. Bulletin 21U7'

Dran;A;fiiftin 2i86, rtera l,; Gred
lll/literl t+ (affd. Superior Ct. ) i

mzi
5..1pJ"ili"'itl21.3r, ltem 4 (affd. Superior_ot.)! g.ce:qn u+u9-J:9. roo'54 u'#,s'J'

Jeileiv Crtr', tsulletin 2122, Iten 2 (affd. Superior ct')'

':

The Dlrectorls firnction on appeal ls not to substitute
his personal 3udgmeni-for that of the i6cal lssuing luthglityr but
,i"rei.y-io aet6rnrine whether reasonable cause exists for its
6pr"ib"-."a, fi to, to afflrno-r irrespective of hls ouryr personal.
ni;;. - - 6"."qt-R" "is;- 

- ii-li.i: - suier. 306 (App. plv' - t96o)'

In evaluatlng the totatlty of the evld'ence presented
hereln ana-inJ'""g.rr""[ of courselr-I flnd that the actlon of the
Council was neith6r unreasonable ndr arbltrarTf. To the contrelJr,
the r"r,y oppo rtr:nitie s offered. by th9- Council to apperla'nt to
sfr"re 

-fir siircfr of reneOy to the- p1o^blens caused.-b.y appellantt
iii"fnaine-ifre-fast minut-e reprieve- frncm loss of llcense by..the
ilqtl"y bncerning appJffantis willingness to dlscontinue rrlive
r;;x";", ana-iis r;iJiii"nl is uaicatlve of the reasonableness of
the Council.

Aoot-vins.the test as set forth in lus.iglgg-favefq: I.os'

c'-[e"."k;''tiN:i'-iiz UlzQ ' 
i.e. ' 

Dld' the dEclslon of the
nnrrnai'1 "ran?arAnr. " '.6"sdniUfe'exercise 

of dlscretlon on the basXs

#*;;;-";i[;;;;";;';;t"ai--it is quite apparent that the response
is 1n the affirnative.

. I find that appellant has- failed to neet ttre burden
lnposed upon-it w nure'6-of"state Regulation No. 15 of showing
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that the actlon of the re sponilent was errsneous and. should. be
teve rsed.

It is, --herciore, re eommenrled. that the action of the
Councll be affirmed, ""nd 'uhe ap::ea1 be dj-smissed. It is, further,
r€ comilrended that the Dlrectorrs order of June 30, 197, stqylng
the Cor.mcilrs action, pending deternlnatlon of tlils appeal ,be vacated"

Conclusions and Order

Written Exceptions to the Hearerr s report, v:l-th
gupportlve argu$ent, vere filed, on behalf of the appellant, and
Ansvering argunent to the said Exceptions, was filed on behalf
of the Council pursuant to Rule 14 of State Regulation No. 15.Addltionally, ora] argument vas had before rne.

The Hearert s report reconnends a finding that the
appella-nt has failed to neet 1ts burden of establishl-ng that the
actlon of the Counci.l was erroneous and should be reversed. as
requlied by Rule 6 of State Regulation No. 15. Therefore, 'it
reconnends that the actlon of the Council, in denying reneval
of the subject license, be afflrnred

The Exceptions to the said report deal prlnarlly with
the factual flndings of the Hearer and the alleged errors in such
findi.ngs. f find that nost of these exceptions refer to irrelevant
matters in the record and do not concern thenselves vlth the
critlcal lssues whlch vere ldentified and resolved in the Hearerrs

For exalrple, with respect to the complaints about nolse,
vhich appears Eo be a major complaint, the appellant denied that
this and similar problens vere ever brought to his attentj-on and
that he was ever \,rarned that his license r,rould be 1n j eopardy lf
the sltuation lras not corrected" ?he record speaks to the contrary.
The Chief of Police, the Pol1ce Conrnlssj-oner and the Mayor *arned
hin, durlng the eouise of several conferences, that lf the
situation ruas not. corrected he rrwas going to have problems renerrLng
his licenserr; that his license would not be reneved.

Furthernore, the record slgniflcantly manlfests that,
fron Ju1y.1r-197, thru Septenber 1975, there were tvo-hundred 5nd
eighteen (218) arrests i,n the innediate viclnlty of the appellantrs
llcensed premlses. Appellant argue s that the Hearer erred in
deternj.nlng that one-hundred and flfty-nine (159) amests vere
directly attributable to the appellant, and_hence, he falIed to
fi-nd, as a critioal fact, that only twelve (12) of those
arrested were specificall-y identified as patrons of appellantr sprenlses. ft is incont rovertibl-e, fron the testimony, that the
renaJ.ning nunber were arrested on the outslde of and ln the
lmmedlate vlclnlly of these premises. ft would be absurb to
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require that the police nake inqulry of every
order to ascertaln vhether or not such person
these preni se s.

PAGE 11.

person arrested in
was a patron ln

The record fu11y establlshes that hundreds of arrests
were made. and continued to be nade (to the date of the hearlng
i"-iniJ oiviiion) outside of and ln the lnmedlate vlcinlty of
these orenlses for vtolatlons }lhlch tnvolve the conEunptlon of
alcohoiic beverages ln pub11e, dlsorderly conduet, excesslve nolss

"nd-sir11"r 
offeises. ihe ptice has properly been characterized

;;-.-;;;;c".--Via"-itoraco, rnc. .'t. State, tr3 iv.'r. swper 277
dApp. Div. 1957).
' The Hearer found that the appellant could not Properly

control the patr.rnage and vas prlnarlly responsible for. the said
conaition". 'He, this. reconmended that the action of the Cor:ncllt
tn denylng appeilantrs applicatlon for renewal of its plenary
rttaif coisuirptton licen-sb for the current licensing perlod be
afflrned.

Nevertheless. in ny conslderatlon of the entlre record
hereln, includlng the ieconnrendation of the Hearer.r I. have care-
ful-ly consldered-the alternative renedy requested by the
appeilant. The appellant states that the license should be
r6iewed 'rfor the iirrpose of permitting the (appel-lant) licensee
lo eff'ectuate a slie'of the iicensed prenisesi'. Red Ranch, fnc.v.
Wall Townshloi BuLletin 1?73, ILen 2; t'lal-ker.v- i{.9!r?rkt Bul-letin
5p;Tten-T' The appellant'has expressed lts wllflngness to forgo
11ve'nuslc in the lib-ensed prenlsesl to continue to provide speclal
offlcers when necessary; and to se1l no package goods after
nlne or clock in the evenlng.

Under these clrcrMstances, and after a fu1l evaluation
of the reeord, I have deterrnined to'reject the Hearerr s reconmendation
that the acti6n of the Cor:ncll be afflrmed; instead, I shall
reverse the actlon of the Councll, in order to afford an opportunity
to the appellant to execute a person-to-per son transfer of the
sald lic-eirse to a bona ftde transferee lrlthln nlnety (90) days
fronr the date of thi s order, the sald renewal be granted expressely
subJect to the conditions herej-nbelow set forth.

Accordinglyr it isr on this 8th day of January 1975t

ORDERED that the action of the respondent Borough Councll
of the Borough of South Belrnar, be and the same is hereby reversed;
and it is further

ORDERED that the Council be and is hereby dlrected to
renew the appellantr s license for the current licenslng period
expressely subject to the followlng conditions:

(t) That the appel-lant sha11 effectuate a person-to-
person transfer of its llcense to a bona $i!9 transferee wlthin



ninety (90) days
of time thereofl
u1vIs10n;

-JLI,SI'IN 2220

from the date of thls 0rder or su'ch extenslongranted by the Councll or the Dlrector of thls
/ ^\\2) 11' an aDp].ication for the sald transfer 1s not

approved by the Councllr in the exerclse of its discretlonwithin the above stated pdrlod of tine, or any extenslon oftlne thereof granted by lhe,Council or the Dliector of thls
.Divlsion, the sall llcense shal1 be cancelledi

sald lleensed premises at any tine dur{- ng the ternr of the
said license;

(t+) ?hat the patronage 1n the
limited to, and shaIl, at no tlne, exceed
five (125) persons.

2. PETITION FOR !{ATYER CI,IJB

In the Matter of the Petitlon )
flled by )

I,EOI{ARD D. RO}ICO

DIRECTOR

LICEIISE REQUIREMEM - AFPLICATION GRAMED.

prenlses sha1l be
one-hundred twenty-

PffITTON

c0NclusI0Ns
AND

ORDER

Yorktovrne Soclal Club
JO Yorktovn Drlve
ljngllshtor,rnt N.J. t

Requesting the Dlrector to
the provlsions of Rules 3
of State Regulation No. 7.

EeirEt6, nrc6nioi, -vErrF a-

Psq., Attorneysjjngll shtown

gs.r by Rlchard T. 0rConnor,
orktovne Soclal Cl-ub of

)
)

)
Walve )

and I+

)
____)
Sa.ker, Es
for the Y

Cllfton Thonas Barkalolr, Esq., Attorney for Freehol-d Tavern
Owners Assoclatlon

BY TIIE DIRECTOR:

Yorktowne Soclal Club filed a oetltlon wlth the
Dlrector, pursuant to the appli-eab1e provlslons of Rule 5 of
State Relulatlon No. 7; fot a vaiver of Rule 4 of the sald
re gulatlon.

Rule l+ provldes that, except as provlded 1n Rule j,
no llcense shal1 be lssued to any cLub unless

!ti.t sha1l have been ln excluslve possesslon and
use of a clubhouse or club quarters for at least
three years continuously innediately prlor to the
subnlssion of lts applicatlon for a lj.censerr.

Rule 5r in pertinent part, reads as follovs!
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trNothing in Rules 3 and \ hereof shal.l -preventthe issuance of a club llcense to a bona flde club
. provided that special cause for such lssuance 1s

lhovn ln vrlting to the Director and provj-ded that
the Dlrectorr s written approval of such lssuance
is flrst obtalned. tr

A written objection to the lssuance of such walver
havlng been recelved from the Freehold Tavern 0wners Assoctatlonl
a heailng uas held 1n thls Dlvlslonr bn Novenber 21 t 197r.

At the hearing ttobert R. iu111van, past presldent
of the petitioner, gave-the followlng accounti This Club
has 106 registered mernbers and its menbership is open to all
adult residents of Manalapan Township.

The Club has been ln operatlon in this T or'mship for
the past eleven years, ald was incorporated aporoxirnately eight
f,ears ago. It has held regular veekly neetingswithln the
.L ownship but diri not have its own clubhouse or cLub quarters.
The neetings were held in various facilities frorn year to year.
The Club has had an average of 'l 10 menbers during lts existence,
al"l- of r^rhon either live in the Tovnship of Manalapan, or i-n
elose proxlnity thereto.

The prinary purpose of the Club has been to actively
participate in nany Town ship- sponsore d actlvitles. They have
been particuJ-arly involved recently ln henophillac actlvltles.
Ihey have also provided volunteer servlces for 1ocal reereational_
and athletlc programs, as well as to the local L1ttle league.

Inadoltion, the
l-ocal hospltal and to suc
teen and }uvenile Agency,
Ald Squad.

y furnlsh volunteer nanpover to the
h other raunicipal agencles as the
the Fire Departnent, and the Flrst

During the Christnras season, they annua]-ly provide
Christmas baskets to the needyl and throughout the year, run
speclal benefj-t nights for 1oca1 resldents vho need asslstance
by reason of sudden casualtles, such as fire danage to thelr
hones or prolonged family illness.

The vltness stated that the present Arnerlcan Legion
headquarters, uhere they neet, have novl becone too sna1l for
their purposes, and they propose to relocate ln a vac ant
building sltuated on a 3/4 acre p1ot. The petiti-oner feels
that thls building vill nrovide a proper club atmosphere, and
an ldentity and contlnuity for the Club 1n its progran to
expand its benevolent, charitable, recreational and fraternal
purposes. The proposed site, whlch 1s located on Millhurst
Road, ln the Tovnship of Manalapan, lncludes, irnprovenent s well
deslgned for a c]ubhouse.

The vrltness asserted that the grantlng of thls walver'to pernit lt to apply for a liqr:or lieense will help to prooote
1ts progran through the revenues obtained fron the sale of
a1coho1lc bevetages to its nemebers.
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.Fina1ly, he noted that there has been no obJectlon by
l-ocaL residents to the said appllcatlon.

. ?he f1l-e contains four documents sent to this. Dlv-Isj.onin support of thls application. These docunents, vhich
incl-ude a supportive petitlon signed by local reildents. weresubnlit ed bV .t_he Manalapan Hernophilia Auxi1lary and the 'Mol1y
Pit'cher Post No. 4lt+ of the Aneilcan Leglon,

Inpdd{llon therqte, f ajn ln-recelpt of a letter fromllayor J anes ". ll-anagan, of l,l6nalapan Townshipr vho states ln-
pertinent part as fol-lows:

' trOn behalf of_the Townshlpr and f know I speakfor the Governing Body of Manaiapan. f vlsh to ----relnforce the testirnony already irre6ented as to theinportance of the Yorktowne So6i.if Club as a
leneflclal and-,cont ributi.ng group withln ourTor,mshlp.. -fn Manalapan foin3rrip-we trave a he"vyconcentration of conrnuter populatlon, and r.re havenot been prlvileged to have lnd sust6in the usual
luncheon type of servlce clubs that so often do
nuch of the charitable and volunteer vork as prevrilsin rno st conrmunitLe s .

The rnembers of the Yorktoi^rne Soc1a1 Club have.since their inceptlon, filled the void ln this area.in the Township and w6 trust that lt can renaln a '
y.igorous and notlvatlng organi-zati-on to continue
J_ts nany-areas of volunieer-and charitajrle contrlbutlons,in an effort to establlsh its oun identlty. to the
end of securing its ovn Eeeting place.tt

0n behalf of the objectors, a letter sent to thisDiv:sion !:r Clifton Thomas Barkalowr'psq., 
"iiorn"y i;"-li;Freehold Tavern Owners Assoclation,' stat-ei tfrat atifrouEfr:Ct "".is 'rllttle doubt that thls club consists bf, in excess"ofr-

60 mernberstt., !!" lssuance of this "vilver concernlng the locatlonof this cl-ub license which voul-d circunvent the rulEs an<t--regulations of the Alcoholic Beverage Cornmission[.

_ Several Witnesses testified on behalf of the ob.jecrors.The substance of their testinony was to ilre eiieci iirit-iflJr"are other licensed facllities they can accomraodate this clubfor lts rneetings and activlties.
arry Kandell, the president of the New Jersey Licenseljeverage Assoclation testified that the petitioner coul-d recelve

as _rnany as twelve special pernits per year and, therefore. 1tg*9.ngl_l""Uy need a club li-cense. In fact, it was his fee3-lnglnac tnere !,ras never a need for club license3 to be issued toany club i-n the state.
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f have carefully considered the petitiol ll+".d !f tne
anrlicant herein and am nersuaded that it has estab-Lasned
o'"5pE" ""0 adequate Srouirds for the ls suance of the vaiver'
ii-i.- "id".-fir,if 

p"titioner serves a very useful. cornrn*nity.
ourpo"e-"nO has tire support of the resldents of the conrnunity.
i[ii-r" miniiesteo by ihe fact that no resident objects to
tnii petition; the only ones vho did object uere_several licensees
,iio oirn'facllitles fn irelghborlng connunlttes. .Inaddltlonr the
governlng body has very rvarnl-y endorsed thls petitlon'

I find the obiectlons to thls petitlon to be devoid
of nerit.

A l{earerrs report in this natter vas specifleally
walved by the attorneys- for the respectlve partles'

Slnce f fi-nd reasonable cause to exlst, I wiI1t -ln
the exerclse of ny discretion, grant petltioners lpplication
for a waiver of tire provision'oi Rule- l+ of State- Regulation
No. 7. as authorized by Rule 5 of the Stat'e negufal].on' ur

".""!6. the 'erant of tir-ls ltaiver is nerely a procedural 
- 
stept 

.

;;;-;# iis"i"Je of a club license rests i-n ihe sound discretlon
of the local lssui"g*"ilrlo"ilv.---gr,n9L,g. Epeno]ia' 33 N'J' I+84

?962): Re Conmodore clubt Dulletin 21 b)r lten-'1 .

Accordinglyr it lst on this 18th day of Decenber 19175t

ORDERED that the application of the Yorktowne Soclal
C].ub for a valver 6f Rule l+ bi state Regulation No. 7.be and
the same ls herebY granted.

&'s'w''*/ e"6n-*'
Leonard D. Ronco

Direct or


