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COMPLAINT. 

(Filed September 17th, 1924.) 

NEW JERSEY SUPREME COURT. 

CAPE MAY COUNTY, ss. 

ANTHONY E. IMBESI, 
Plaintiff, 

v. 
EASTERN ThioToR CoMPANY, 

Def enda1it. 

Action at Law. 
In Replevin. 
Complaint. 

10 

Plaintiff, Antho11y E. Imbe.si, resides in the City 20 
of Ocean City, ·County of Cape May, and State ·of 
New Jersey, and says that: 

1. The def end ant, Eastern Motor Company, is a 
corporation of New Jersey, located and doing busi-
ness at Arkansas and A.retie A venues, in the City 
of Atlantic City, County of Atlantic, and State of 
New Jersey. 

2. About July 18, 1924, a certain written contract 30 
of that date was made by and between the said plain-
tiff and defendant, a true copy of which contract 
is hereto attached and made a part of this com-
plaint as Exhibit ~-

3. The sum of $1054 mentioned in paragraph 2 
of said contract was ascertained and settled by an 

, , 
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2 Complaint 

account stated by and between the said plaintiff and 
defendant, a copy of whieh is hereto attached and 
made a part of this complaint as Exhibit B. 

4. About July 18, 1924, the said defenda .nt deliv-
ered to the said plai11tiff at said City of Ocean City, 
a certain Dodge automobile mentioned and described 
in said contract . . 

10 5. On August 21, 1924, at said City of Ocean City, 
said defendant wrongfully, maliciously and wantonly 
took: said l)odge a11tomobile from th .e possession of 
the plaintiff, .and ever since has wrongfully, ma-
liciously an,d wantonly detained and still wrongfully, 
maliciously and wantonly detains the same; so tak ,e.n 
a11d detained as aforesaid unla .wfully. 

6. On A11gust 21, 1924, wh.en defendant took said 
Dodge automobile as aforesaid, plaintiff was and 

20 ever since has be.en lawfully entitled to the imme-
diate possession of the same. 

7. On August 27, 1924, at said City of Atlantic 
City, plaintiff demanded possession of .s.aid podge 
automobile from the defendant, and said demand 
was refused. 

Plaintiff demands possession of said Dod.ge .Auto~ 
mobile and $3.,000 damages for the detention of 

30 s.ame. 
CHARLES K. LANDIS, JR., 

Attorney for Plaintiff . 



Compla,int-Exhibit A 3 

EXHIBIT A. 

New Jersey Supreme Court. 
IMBESI vs EASTERN MOTOR COMP ANY-In 

Replevin. 
AGREEMENT made .this Eighteenth day of July, 

1924, between EASTERN MOTOR COMP AN"Y, a 
Corporation of the State of New Jersey, of the · first 10 
part, and ANTHONY E. IMBESI, 933 Asbury Ave-
nue, City of Ocean City, County of .Atla.ntic, State 
of New Jersey, of the second part. The said par-
ties hereby mutually a.gree as follows: 

1. In consideration of the payment hereby re-
~erv-ed, and of the performance of the conditions 
and stipulations heTeinafter contained, and on the 
part of the party of the second part to be per-
f armed, the said party of the first part will, on or . 
about the 18th day of July, 1924, next, deliver to 20 
the said party of the second part one Dodge a.uto-
_mo bile, maker's number # 136587 equipped as fol-
lows: B. Sedan, motor #A 2083630 

2. The party of the seco11d part shall hold arid be 
at liberty to use· the said automobile and equipment 
for the term of thirty days from the date · of the 
delivery thereof to him at the · rent for the term pay-
able as follows: 

A thirty (30) day note, with interest at $6, for 
$1054.00, to be reduced $88.00 e·ach and every mo11th, 30 
when due, until note is paid off in full, such pay-
ments making in the sum of $1054.00 dollars. 

3. The party of the second part shall at his own 
cost and expense, from time to time, replace and 
repair all such parts of said automobile and equip-
ment as may be broken, worn out or damag ·ed, and 

• 
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4 Compla,inl-Exhibi.t A 

k:eep tl1e same in every respect in good running or-
der and conditio11 and not assign, transfer, unde-r-
let or part with possession of the same eitheT di-
rectly or indirectly. 

4. The ,said pa,rty of the second part will punc-
tually pay the rents hereby reserved, and perform 
all the conditions a.nd stipulatio11s herein contained, 
and on his part to be pe-rf ormed; and will not do or 

.. suffer to be done anything whereby the said auto-
10 mobile and equipment or any part thereof shall or 

ma.y be seized, tak:en in execution, attached, de·-
stroyed, or injured. 

5. The said party of the second part shall keep 
said automobile and equipment insura11ce against 
damage or loss by fire, theft and accident, the com-
pa .ny or companies in which said insurance is .car-
ried to be approved by t:he said party of the first 
part, for at least the sum of $1054.00 dollars, and 
will forthwith delive-r to the said party of the first 

20 part the policies of such insurance, and the receipts 
for the premiums, which become pa .ya .ble herefor, 
said insurance policies to be made pa .yable to the 
party of the first part. 

6. It is hereby expressly declared that the · prop-
erty -in said automobile and equipme ·nt shall remain 
in the said party of the first part to all intents and 
purposes; Provided,- that the said automobile a.nd 
equipment .shall become the absolute property of 
the ·said party of the second part on the expiration 

30- of said terms, a.nd pa .yment of all rent hereby cov-
enanted to be· paid, and all costs, charges, and ex-
penses provided for under this agreement. 

, · : 7. In case of the Bankruptcy of the party of the 
second part, or in case the party of the second part 
suffers, or permits the seizure of the said automo-
·bile and equipment, or any part or parts the-reof, 
under a landlord's warrant to dis train for rent, or 
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suffers or pe-rmits any attachment or other process 
against property - to be issued · against Anthony E. 
Imbesi, 933 Asbury Ave., Ocean City, N. J., or suf-
f e,rs or permits any judgment to be entered up · 
against Anthon _y E. Imbesi or in case he shall as-
sign, transfer or mort.ga .ge the said automobile and 
equipment or any part thereof, or in case he shall . 
make default in performing and observing any of 
the covenants, conditions, or agreements herein con-
tained, the said aggregate sum of Ten hundred fifty 1 O 
four dollars shall become payable to the said party 
of the first part, and it may at its option enter the 
premises of the said party of the second part, take 
possession of and remove the said automobile and 
equipment with or ,vithout any legal process, in any 
such ca.se, that all pa .yments thereto£ ore made · by 
the party of the second part to the party of the 
first part shall be considered as having been made 
for the use a.nd hire of the said automobile · and 
equipment while in the possession of the party of 20 
the second part and such payments shall be retained 
by the party of the first part as rental under the 
te-rms of this lease. 

8. In order that no lien may attach to said auto-
mo bile in favor of a third party during the exis-
tence of this agreement by reason of a, debt i11curred 
for repairs, shoes or other accessories, the lessee 
agre~s that repairs shall be made and accessories 
bought at the shop and store - of lessor and that in 
def a ult thereof the entire remaining debt shall be- 30 
come payable immediately and subject to all the 
rights of the company as set forth in Paragraph 7 
of the agreement .. 

IN WITNESS WHEREOF, the said Eastern Mo-
tor Company has caused its corporate seal to be 
hereunto affixed and these presents to be signed by 
its proper officers and the · said party of the sec-
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ond part has hereunto set his hand and seal the day 
and year above written. 

Anthony E. Imbesi 
Department of Motor Vehicles State 
of New Jersey 
This Bill of Sale approved July 31st 
1924 for which New Jersey Regis-
tration No. 69422X has bee11 issued. · 

William L. Dill, Commissioner 
1 O· .! of Motor Vehicles. 

By M. M. Sofroney, Agent at 
Sea . Isle City, N. J. 
Per C.M.S. 

Signed, sealed and delivered 
in -the presence of 

Harry Leiby 
Eastern Motor Co. 
Stanley M. Pontiere 

20 < 
Mary E. Pileggi 

State of New Jersey, 
County of Cape May, 

BE IT REMEMB ·ERED that on this 18th -day of· 
July, in the year of our _ Lord one thousand nine 
hundred and 24, before me personally appeared An ... 
thony E. Imbesi, who, I am satisfied is the person 
named in and who executed the fore going agree-
ment, and I having first made k:nown to him the 
contents thereof, he acknowledged that he signed, 

30, ~-sealed and 'delivered the same as his voluntary act , 
and deed for the uses and purposes therein ex ... 
pressed. All of which is here certified. 
(Notary's Seal) Stanley M. Pontiere 

My commission expires June 27, 1927. 
' 
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EXHIBIT B. 

New Jersey Supreme Court. 
IMBESI vs EASTERN MOTOR COMP ANY-In 

Replevin 
EASTERN MOTOR COMP ANY 

ATLANTIC CITY, N. J. 

Sold to Anthony E. Imbesi 
Address 933 Asbury Ave., 
Ocean City, N. J. 
Shipped to 

Address 
Make -1-
Type 

Via -
Dodge Brothers 
B. Sedan 
#A 136587 H.P. 24 

Inv. No. 
Dated 7-18-24 , . : 1 O 
Repair , 
Order No. 
Your 
OrderNo. 
Car No. 

Car No. 
Motor No. # A 208363 engine 33/8 x 4½ 

Balloon tires 
1370.00 

125.00 20 
, 60.63 Legal expense and interest 

Owes Motor Finance 

Credit 
Allowance on Essex 
Cash 
Delivery 

1555.63 
304.00 

1859.63 

750.00 
50.00 
5.63 805.6? 30 

1054.00 
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8 Answer and Counter-Claim 

ANSWER . .. 

( Filed Sept. 22, 1924.) 

NEvV JERSEY SUPREME COURT. 

ANTHONY E. IMBESI, I 
Plaintiff, ( 

EASTERN Mo;;R CoMPANY, \ 
Def endan,t.) 

In Replevin. 
Answer. 

Eastern Motor Company, a corporation of New 
20 Jersey ; doing business in Atlantic City, sa.ys: 

30 

1. It admits paragraph 1 of the complaint. 

2. It admits paragraph 2 of the complaint. 

3. It admits paragraph 3 of the complaint. 

4. It admits paragraph 4 of the complaint. 

5. It denies paragraph 5 of the complaint. 

6. It denies paragraph 6 of the complaint. 

7. It denies paragra .ph 7 of the complaint. 

DEFENSES. 

FIRST DEFENSE. After the instit11tion of this suit 
plaintiff seized possession of the automobile re-

• 
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f erred to and has continued in possession of the 
same to this time. 

I ' 

SECOND DEFENSE. At the time of the delivery of 
said car to plaintiff he gave to defendant his promis-
sory note for $966 which was a part of the · consid-
eration for the sale of said automobile to him, and . 
when the note mat11red, demand was made for pay- · 
ment of same at Chelsea Safe Deposit & Trust Com-
pany where the same was made payable · and pay- 10 
ment was refused, and defendant h.as not since paid 
the same and still owes the same to plaintiff with 
interest and protest fees. Defendant claims the 
right to the possession of said car and the title 
thereto by reason of the failure of plaintiff to paJ·· · 
said consideration. 

THIRD DEFENSE. One of the considerations for the 
sale and delivery of the automobile to plaintiff was 

20 the sale and delivery by plaintiff to defendant of an 
automobile of the Essex type for which an allow-
ance of $750 was made at the time of the settlement, 
a copy of .which is marked Exhibit ''B'' to the com-
plaint. It was agreed by plaintiff that · said Essex 
car was free and discharged of every lien when in 
truth and in fact said car was not free of lien and 
immediately after the delivery of the Dodge car to 
plaintiff the Essex car was seized and taken from 
defendant by virtue of legal proceedings of which 
plaintiff was notified and was called upon to def end ·~O 
said _ proceedings which he neglected and refused to 
do, notwithstanding that he covenanted and agreed 
to warrant and def end the said Essex car against 
all and every person or persons whatsoever. Said 
car has since been sold at public auction for non. 
payment of moneys due from plaintiff on aerol1nt 
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of said car, and said sale was pursuant to the statute · 
• in such case made and provided. Plaintiff, in fact, 

never had the title or right to possession of said 
car, and if he did, same was tal{en from him by 
virtue of said proceedings and defendant took pos-
session of said Dodge car by reason of the proceed-
ings and facts herein stated and holds the same as 

10 

it had and has a right to do. · 

• 
COUNTER-CLAIM. 

FIRST CouNTER-CLAIM. On August 18, 1924, plain-
tiff made and delivered to defendant his promissory 
note for $966 payable thirty days after date at the 
Chelsea Safe Deposit & Trust Cornpany, Atlantic 
City, New Jersey. 

2. On September 17, 1924, whe11 said note ma-
tured, it was presented to said trust company for . 

20 payment and payment refused . . 

3. Plaintiff is still the holder and owner of said 
note and will ask for judgment by way of counter-

- claim for $966 with interest from September .17,. 
1924, together with protest fees of $2.50 and costs 
to be taxed. 

SECOND CouNTER-CLAIM. 1. On July 18, 1924, 
plaintiff sold and delivered to defendant one Essex 

30 automobile No. 154007 with a used coach No. 112852 
for a consideration of $750 and covenanted and 
agreed to warrant and def end the same against all 
and every person or persons whatsoever. 

2. After the sale and delivery of said articles 
they were taken from defendant by legal proceed-
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ings for money due and owing by plai11tiff, a11d such 
proceedings were ha .d thereon that said car has been 
sold at public vendue and defendant lost the posses-
sion thereof. 

· Judgment will be claimed on this counter-claim 
for $750 with interest from July 18, 1924. 

COLE & COLE, 
Attorneys of Defendant. 

REPLICATION. 

(Filed Sept. 29, 1924.) 

NEW JERSEY SUPREME COURT. 

CAPE MAY COUNTY, ss. 

ANTHO:N:"Y E. IMBESI, 
Plaintiff-', 

v. 
E .ASTERN MOTOR COMPANY, 

Def endarit. 

Action at Law. 
In Replevin. 
Replication. 

Plaintiff, replyi11g to defendant's answer, says 
that: 

REPL y TO FIRST DEFENSE. 

1. Plaintiff denies ever~y allegation in the first 
defense of defendant's answer. 

10 

30 



12 Rep ,lication · 

REPLY TO SECOND DEFENSE. 

· l~_ Plaintiff denies that he gave his promissory 
note for $966 at the time of the delivery of said 
car to him. He says that at the time of said deliv-
ery, to wit: July 18, 1924, he gave his promissory 
note for $1054 to plaintiff and, according to the . 
contract, a copy of which is attached and made a 
part of the complaint as Exhibit A, plaintiff paid 

10_ $88 on or about August 17, 1924, and ga .ve his prom-
issory note for $966 which, as alleged by defendant 
in said second defense, was a part of the co11sidera-
tion for the sale of said automobile to plaintiff. He 
says that he gave said note for $966 in performance 
and as part of said co11tra.ct, a copy of which is at-
tached and made a part of the con1plaint as Exhibit 
A, and that according to said contract, there was to 
become due and payable upon said note at maturity, 
to wit: 30 days after he gave said note, only $88, 

20.-and that defendant's demand for $966 was a breach 
by defenda11t of said contract. 

2. About August 17, 1924, plaintiff paid to defen:_ 
da11t said $88 then due and payable 011 said contract 
by mailing at the post office at said City of Ocean 
City, addressed to defendant, Arkansas and Arctic 
Ave11ues, Atlantic City, N. J., plaintiff's check pay-
able to defendant's order at the First National Bank 
of Ocean City, N. J., which payme11t so made, the 

30. defendant accepted. About September 19, 1924, 
plai11tiff lik:ewise a.ddressed a11d mailed to defendant 
another check for the $88 then due and payable on 
said contract, said check of September 19, 1924, 
being in like manner and form as said check of 
August 17, 1924, payable to defendant at said _ bank, 
v1hich check: defendant duly received and has refused 

.. 
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to cash, sufficient funds having ever since remained 
for the purpose ii1 said bank. 

3. On August 21, 1924, at said City of Ocean City, 
defendant, by its bailiff, claimed a lien upon the 
said automobile and atta.ched it as the goods of the 
plaintiff, then and there serving upon the plaintiff 
a written notice of said claim and attachment, a 
copy of which is hereto attacl1ed ~nd made a part 
of this replication as Exhibit C. 1 O 

4. Plaintiff denies that defendant has any right to 
the possession of said car or the title thereto. 

REPLY TO TI-IIRD DEFENSE. 

1. Plaintiff admits that one of the considerations 
for the sale a11d delivery of the automobile to the 
plai11tiff, was the sale and delivery by plaintiff to 
defendant of an automobile of the Essex type for 20 
which an allowance of $750 was n1ade at the time 
of settlement, a copy of which is marked Exhibit B 
to the complaint. 

2. He says that said Essex car was, at the time 
of its s·aid delivery to def e11dant, free and dis-
charged of every lien except such as defendant as-
sumed and agreed to pay and for which allowance 
was made in settlement between plaintiff and de-
f enda .nt and plaintiff charged in the account stated 30 
between the parties, a copy of which is attached and 
made a part of the complaint, as · Exhibit B, as 
follows: 

Legal expense and i11terest 
Owes Motor Finance 

$60.63 
304.00 

$364.63 
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, 3. Plaintiff says he had such title and rigl1t to 
possession of said Essex car as defendant knew and 
accepted ,vhen the same was sold and delivered by 
plaintiff to defendant and said allowance of $750 .for 
'same was made as aforesaid . . 

; I 

. 4. • Plaintiff denies that the Essex car was seized 
and _taken from the defendant· by virtue of legal 
proce .edings; he .de11ies that said car has since been 

.~ P sold for non-payment of mo11ies due from him -pur-
suant to the statute in such case made and provided 
or ;tl1at the same was taken from him by :virtue of 
legal proceedings of which he was notified or was 
called upon to def end; and denies that defendant 
holds said car, or had and has a right to hold the 
same, by virtue of said proce ·edings. 

5. I-Ie says that defendant was . an innocent pur-
chaser of · said car and th ,at the same was seized ·and 

f9 attached after it had been sold and delivered 1 to de-
fendant as aforesaid, by a. garage keeper claiming 
that -plaintiff owed said garage keeper for repairs 
made to said car before it ha .d been sold and -deliv-
ered to defendant as aforesaid. Plai11tiff says he 
was ·11ot served with process in said proceedings and 
was riot called 11pon to def end the same; : that said 
p1~oceedings were unlawful and contrary to the stat-
ute in such -case made and provided. 

}Q : 6. Plaintiff denies that he covenanted · and agreed 
to warrant and def end tl1e said Essex car against 
all a11d every person or persons whatsoever; he says 
tl1at when he sold said Essex car to defendant he 
cov·en~nted and agreed .that defendant should ·have 
and ·· enjoy quiet possession of said Essex car as 
against any lawful claims existing at the time of the 
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sale, except as m_entioned in paragraph 2 and 3 of 
this reply to third defense. 

7. Plaintiff objects to defe11dant 's allegations that _ 
said Essex car ''was not free of lien and that plain-
tiff never had the title or right to possession of . said 
car.'' 

' . 

Because defendant does not allege that he re-
turned or offered to return said Essex car to plain-
tiff. Defendant cannot keep said Essex car with- 1 O 
011t l{eepi11g his pro .mise to pay plaintiff for it. 

ANSWER TO FIRST COUNTER-CLAIM. 

1. Plaintiff admits paragraphs 1 and 2 of first 
counter-claim. 

2. Plaintiff admits that defendant is still the 
l1older and owner of said note. . 

FIRST DEFENSE TO FIRST COUNTER-CLAIM • . 

1. Plaintiff says that he gave ·said note for $966 
in p-erf ormance and as part of said contract, · a copy 
of ,vhich is attached a11d made a part of the com- · 
plaint as Exhibit A, and that, according to said con- · 
tract, there -was to become due and payable upon 
said note at maturity only $88 and that · def end·~nt 's 
demand for $966 was ab.reach by defendant of said 
contract. · 30 

2. ·Plaintiff here repeats paragraph 2 of his reply 
to -second defense. 

3.: Plaintiff ever -has been and is ready and will-
ing to pay $88 each a11d every 30 days according to --
said contract. 

. ,. 
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ANSWER TO SECOND COUNTER-CLAIM. 

1. Plaintiff admits all parts of paragraph 1-.-_.of the 
second counter-claim, except he here repeats ' para-
graph 6 of his reply to third defense. 

2. Plaintiff denies paragraph 2 of the second 
counter-claim. 

1 o FIRST DEFENSE TO SECOND COUNTER-CLAIM. 

-
Plaintiff repeats his reply to third defense of de-

fendant's answer. 

EXHIBIT -C. 

New Jersey Supreme Court. 
20 IMBESI vs EASTERN MOTOR COMP ANY-In 

Replevin. 
NOTICE OF LIEN. 

To Anthony Imbesi, This is to notify you and all 
others concerned that the undersigned claims a lien 
on this Dodge Automobile, for repairs and supplies, 
payments due to the amount of $750.00, together 
with inter.est thereof, and charges of the lien, ad-
vertising and sale thereof, under and by virtue of 
an ''Act'' entitled an ''act'' for better protection 

30 of Garage Keepers and Automobile Repairmen, 
passed by the I--'egislature of the State of New J er~ 
sey, and approved by the Governor on April 14th, 
1915, and Supplement thereto approved by the Gov-
ernor on March 13th, 1922. 

Same being Chapter 312 F. L. 1915 and Chapter 
231, E. L. 1922,_ and all parties using this Automo-
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bile or having same in their possession are hereby 
notified not to remove the same at their peril until 
said lien is removed by the payment of the debt and 
charges aforesaid in full. 

Dated Atlantic City, New Jersey, this 13 day of 
Aug. 1924. 
State of New Jersey, ( 
Atlantic County, (ss. 
Atlantic City ( 

Being duly S\VOrn according to ro 
law, deposes and says that the above statement is 
true and correct. 

Sworn to before me this day of 
192 

. (L. S.) 
Notary Public. 

·Commission Expires 
Eastern Motor Co. · 

Per Harry Leiby 
I, the undersigned, do hereby appoint Charles H. 20 

Luckenbilt, to act as Bailiff for me in the seizure of 
the above mentioned Automobile 

Eastern Motor Co. L.S. 
Per Harry Leiby 

I, the undersigned as Bailiff have this 21 day of . 
Aug. 1924, seized the above mentioned automobile. 

Charles H. Luckenbilt, L. S. 
Bailiff for Eastern Motor Co. 

30 

',. 

• 



Postea and Judgmen.t. 

POSTEA AND JUDGMENT. 

(Entered J a.nua:ry .2,2, 1926 .. ) 

This case was tried before Honorable Theodore 
\V. Schimpf, Circuit Court Judge, to whom the s·ame 
had been ref erred, with . a. jury at the Cape. M.a.y 

10: County Circ_uit, on. December 9, 1925. . . 
· The s.aid Judge ; directed the jury to return a ver-

dict against the defendant and for the plaintiff for 
po8session of the · a.uton1obile, to wit; On~ Dodge 
Automobile, Maker's Number #Al36587 equipped . 
a.s follows: B Seda .n, Motor # A, 208363 be returned 
to plaintiff, and also against the defendant and for 
the plaintiff for six cents damag€s ;. and the- jury d.id 
accordingly return a v-erdict against the defendant 
and for the:. plaintiff for the possessi9n of said auto-

20· mobile, that s.aid ~utomobile be returned to plain-
tiff, and for six cents dama .ges. Theo. W. S.ehimp.f,. 
Judge. 

Where:-up-0-n it is adjudged that the plaintiff, 
Anthony E .. Imbesi, do recover of the said 
defendant Eastern Motor Company, the pqs-

.06 session of the automobile mentioned and 
76.72 described in the complaint, together with the 

sum of six cents damages, and his costs . 
$76.78 which have been taxed at the sum of seventy-

30 . six dollars and seventy-two cents, making 
in the whole the sum of seventy-six dollars 
and seventy-eight cents. 

Judgment entered January 22, 1926 . 

• 
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AFFIDAVIT ·. · 

(Filed _April 8,. 1927.} 

· NEW JERSEY SUPREME CO.URT. 

Action at Law. 
· lO 

ANTHONY E. IMBESI, 
Plaintiff, 

v. 
EASTERN MOTOR COMPANY, 

Defendant. 

In Replevin. 
On Application for 

Order that Autorno --
bile be Restored to 
Plaintiff. 

Affidavit. 

.:\ 

CHARLES K. LANDIS, JR., of full age, b&ing duly 20,-
sworn according to law, on his oath s,ays; . I am t~e 
attorney of record in the above stated action at law 
in which it was adjudged that the plaintiff recover of 
the said def'endant the possession of the automq.bile 
mentioned and described in the complaint, by final 
j'udgment entered January 22,_ 1922. S.aid plaint :iff 
has not yet recovered the po~s.ession of said auto-
mobile. The following are true copies of letters re-
ceived in correspondence by me with Mr .. Clareiloe. 
L. Cole of Cole & Cole, attorneys of record for the 30 · 
defendant, sent and received in the usual course of 
the postal mails at the dates of said letters. , 

Mr. Clarence L. Cole, 
Guarantee Trust Bldg.,i 
Atlantic City, N. J. 

March 15r. 1927-. 

Imbesi vs Eastern Motor Co . 

. , . 



20 Affida ·vit of Charles K. La ,ndis, Jr _. 
L .---;... 

~y dear Mr. Cole: 
-:·:·· As you ma.y recall, there is a final judgment that 
·the Ea _stern Motor Co. return a certain Dodge car to 
Imbesi. · I am writing you in hope that you may be 
able to get your client, the Eastern Motor Co., to 
settle this matter without further litigation. The 
Verdict was rendered December 9, .1925 and judg-
ment entered January 22, 1926. As there has been 
no appeal, I suppose there can no longer be any 

,.JO question of the duty of your Client to comply with 
•.· the judgment. 

I a.m inclined to relieve you as much as I can in 
the matter by . acceding to any reasonable off er to 
which l . can get ·my client to agree. 

CKL/E 

With best regards, _ I am 
Yours truly, 

CHARLES K. LANDIS, Jr. 

·20 _.,-._ Charles K. Landis, Jr., 
March 16, 1927. 

Sea Isle City, N. J. 
Dear Mr. Landis: 
· In re : Imbesi against Eastern Motor Co. 
·. Noting yours of yesterday. I shall confer with 
my client in the course of a. few days and advise you 
what conclusion is arrived at. 

Very truly yours, 
C. L. Cole. 

30 CLC/VDM 

Charles K. Landis, Jr. Esq., 
Sea Isle City, N. J. 
My Dear Mr. Landis: 

March 18, 1927. 
, . , 

Further in reply to yours of the 15th instant in re 
Imbesi against Eastern Motor Co. l\{y client is un-

.. 

• 
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willing to make any settlement ,vith your client. You 
will recall that it appeared in the case that my client 
had disposed of the car so that it is not in a position 
to comply by returning it. 

Very truly yours, 
C. L. Cole. 

Plaintiff the ref ore applies for an order that said 
automobile be restored to him as adjudged. 

CHARLES K. LANDIS, JR. 10 

Sworn to and subscribed before me this sixth day 
of April, 1927. 

AMANDA WRIGHT, 
(Notary's Seal) Notary Public of N. J. 

1fy commission ·expires Feb 'y. 15th, ·1932. 

20 
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Order ·· 
• 

ORDER. 

(Filed April :8, 1927.) 

NEVV JERSEY SUPREME COURT. 

10 ANTHONY E. IMBESI, 
Plaintiff, 

v. 
EASTERN MOTOR COMPANY, 

Defendant. 

Action at Law. 
. In Replevin. 

On Applicauon for 
Order that Automo- · 
bile be Restored to 
Plaintiff. 

Order. 

It having been adjudged that the plaintiff, 
20· Anthony E. Imbesi, do recover of the said defen-

dant, Eastern Motor Company, the possession of the 
automobile mentioned and described in the com-
plaint; 

It is, according to the statute in such case made 
and provided, ordered that said defendant, Eastern 
Motor Company, do deliver to said plaintiff, An-
thony E. Imbesi, said automobile, to wit, one Dodge 
automobile, maker's number #A 136587 equipped 

, ._as follows: B. Sedan, ~1otor #A, 208363, upon ser-
30. vice of a certified copy of this order and of said 

judgment. 
Dated, April 7, 1927. 

On motion of 
LUTHER A. CAMPBELL, 

Justice Supreme Court . 
CHARLES K. LANDIS, JR., 

Attorney for Plaintiff. 
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AFFIDAVIT. I , • 

(Filed April 29, 1927.) 

NEW JERSEY SUPREME COURT. 

ANTHONY E. IMBESI, 

Plaintiff, _ 
·v. 

EASTERN MOTOR COMPANY, 
. Def end .ant. 

I 

Action at Law . 
. i In Replevin. . _ 
On Application that 

Defendant be At-
i~ched as for . Con~ 
tempt. 

Affidavit. 

10 
,. I 

, 20 

CHARLES . K. LANDIS, JR., of full age, being · duly 
sworn accordi11g to law, on · his oath sa.ys; I am the 
attorney of record in the a.bove stated action at law 
in replevin, in which it was adjudged that the plain-
tiff recover of the said defendant the possession of 
the automobile mentioned and described in the com-
plaint, by final judgment entered J a.nuary 22, ·1922·, 
and in which, by order dated April 7, 1927, it ,-was 
ordered that said defendant do deliver to said plain- 30 
tiff said automobile upon service of a certified . copy 
of said order an~ of said judgment. : 

On April 12, 1927, . deponent served a · ,certified 
copy of said order _and of said judgment by handing 
~he S'ame-to Mr. C. L .. Cole, attorney for defendant, 
wh-o then agreed that such service- was sufficient ser-

. , . 

• 
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vice according to said order. Afterwards, about 
April 22, 1927, deponent received from Mr. C. L. 
Cole a written letter of wl1ich the following is a true 
copy: 

'' COLE AND COLE 
Counsellors at Law 
Atlantic City, N. J. 

Guarantee Trust Building 
C. L. Cole 

l 0- C. L. Cole, Jr. 
Maurice Y. Cole 

Charles K. Landis, Jr., Esq., 
Sea Isle City New Jersey. 

My Dear Mr. Landis : 

April 21, 1927. 

I am returning the certified copy of judgment and 
order in Imbesi vs. Eastern Motor, which you left 
with me some days ago. My client informs me that 
it cannot comply with the order because it does not 

?O. - have the automobile. I do not believe it is required 
to tender another car. You may have a remedy by 
way of a suit for the value of the car, but I do not 
see ho·w you can oblige the company to do something 
that it is not able to do. 

CLC VDM 
Enc.'' 

Very truly yours, 
C. L. Cole. 

The certified copy of said order and of said judg-
30 men served upon Mr. C. L. Cole as aforesaid and 

returned by him as stated i-n his said letter, are 
hereto attached as part of this affidavit. 

Defendant has not delivered said automobile to 
plaintiff. 

Plaintiff the ref ore prays that performance of said 
order be enforced by attaching said defendant as for 



Rule to S 'how · Cause 

contempt, according to the statute in :such ·case ~~de 
arid provided. · ·- · 

CHARL~s K. ·LAND~s ·, JR. · ,. : · · 
.., .• • :1'_•,1 .. '\ 

. ' 

'Sworn to and subscribed before me this ·26th day 
of April, A. D. 1927. .. ' 

AMANDA W~IGHT, . 
(Notary's Seal) Notary Public of N. J. 

11 y commission expires Feb 'y. 15th, 1932. · 
( Certified copy of Order and Judgment attached.) ru· .. 

RlTI_JE TO SHOW CAUSE. 

(~iled April 29, 1927.) .· 

NEW J]JRSEY SUPREME COURT .. 

\ 
ANTHO~Y IiJ. IMBESI, . 

Plaintiff, 

v. 
EASTERN MOTOR COMPANY, 

Defendant. · 

c l 

., 

Action at ·Law. · 
In Replevin. : .. , , . 

On ·Application - that , • 
Defendant b·e At-
tached a.s for 1 Con-,; 
tempt. - - , ·, .. 

Rule to Show Cause. , 
- .· 3('.)-'.,. 

. 
It having been adjudged tl1at the plaintiff, · An-

thony E. Imbesi, do recover of the said defendant, · 
Eastern Motor Co1npa11y, the possession of the auto-
mobile mentioned and described in the complaint; 
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a.nd it having been ordered that said defendant to 
·deliver said automobile to said plaintiff upon ser-
vice of a certified copy of said judgment and said 
order; and it appearing to the Court by affidavit of 
Qhar les K. Landis, Jr., herewith filed., that a certi-
fied copy of said order and of said judgment was 
served by him April 12, 1927, by handing the same 
to Mr. c·. L. Cole, attorney for defendant, who -then 
agreed that such service wa_s sufficient service ac-

,19 cording to said order; and that .b.y letter dated April 
21, 1927, written to said Charles K. I_landis, Jr., by 
said C. L. Cole, said defe .ndant, by its said attorney, 
admitted that it could not comply with said order 
because it did not have .said automobile; and it 
further appearing by said affidavit that defendant 
has not 9-elivered said automobile to plaintiff. 

It is, therefore, on this 29 day of April, A. D. 1927, 
ordered that the said Eastern Motor Co:qipany show 
ca11se before said New Jersey Supreme Court at 

ftQ Trenton 011 the first Tuesday of October, 1927, at 
eleven o'clock in the forenoon, or as soon thereafter 
as counsel can be heard thereon, why it, the said 
Eastern Motor Company, defendant, :should not be 
attached for ·contempt according to the statute in 
such ca.s-e 1nade and provided. 

And . it is further ordered that the said plaintiff 
and defendant have leave to take affidavits to be used 
at the hearing of this rule. -And that service of a 
certified copy of this • rule be sufficient service. 

3(} On motion of 
CHARLES K. LANDIS, JR., 

102 North Landis A venue, 
Sea Isle City, N. J. 

Let tl1e· above rule be entered · on the minutes. . - . . 

LUTHER A .. C .AMPBELL, ' 
Justice Supreme Court .. 
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Agreed · State of Facts Stipulated 27 
Between Attorn .eys 

AGI{EED STATE OF FACTS STIPULATED 
BETWEEN ATTORNEYS. 

(Filed July 11, 1927.) 

NEW JERSEY SUPREME COURT. 

ANTHONY E. IMBESI, 
Plaintiff, 

v. 

Action at Law. 
In Replevin. 

On Application th.at 
Defendant be At 4 

tached as for Con• 
tempt. 

10 

EASTERN MOTOR COMPANY, 
Defendant. Agreed State of Facts 

Stipulated Between 20. 
Attorneys. 

For use at the hearing of the rule to show cause, _ 
the said -plaintiff and defendant, by their respective 
attorneys, hereby a,gree and admit, as follows: 

1. The pleadings, issues, and judgment, · in said 
action in replevin, are to be in evidence at said hear- 30 
• 1ng., . 

2. In said action in replevin, the plaintiff did not 
· require the immediate delivery · to him of the prop-
erty in question and the officer to whom the process 
iss11ed, being so directed by the plaintiff, served the 

' .. 



~--28 · Agr~ed State of Facts s ·tizYulated 
· Betw-een . Attorneys 

process without taking possession of or delivering · 
the autom .obile in question to the plaintiff. 

' ._ ' {" : 

· 3. Said 'proce ·ss was ·~e;rved Septemb .er 12, 1924; 
' . 

the defendant sold said automobile October 30, 1924, 
without the consent of plaintiff. 

4. On October 30, 1924, defendant sold said auto-
IO mobile to "another than plaintif'.f for the sum of _$1250 
· ,. ·which sum defendant has received and kept without 

plaintiff's consent. 

5. The sum of $1250 is agreed as the value of said 
automobile for any purpose in w·hich the question 

I 

of value ma.y be relevant. , 

. 6. · Due a.nd legal service is hereby acknowledged 
of the or'der dated April 7, 1927, and of said rule to 
show cause dated April 29, 1927. · · 

:, ··.· .. 

20 : __ ·7_ Said automobile has not been delivered to said 
plaintiff. 

30 

8. Defendant is una .ble to comply with said order 
dated April 7, 1927, because said automobile was sold 
as stated in _ para .graph 3. · . : , _ , ..... 

9. Def enda .nt is able to respond · in dam -ages. . · · · 
- . ., ,. -

10. It was k11own to plaintiff at the time of the 
trial of the action that defendant had sold the car. 

Dated, July 6, 1927. This agreement ·compris ,ed · 
within two (2) pages, each page identified by sig~ 
natures . of attorneys. · · . . 

'' CHARLES K. _LANDIS, JR:, .... 
Attorney for Plaintiff. . 

COLE & COLE, 
Attorneys for Defendant~ 



Opinion 

OPINION. 

(Filed .January 18, 1928.) 

NEW JERSEY SUPRE1IE COURrr,_ 

No. 409. October Term, 1927. 

ANTHONY E. IMBESI, 
· Plaintiff, 

v. 
EASTERN MOTOR COMPANY, 

Defendant. 

10 

Argued October 4, 1927; decided January , 1928. ZO 
In replevin, in a case wherein the plaintiff, pur- -

sua ,nt to the Sltatute of 1890, C. S. 4376-, P. L 1• 33, 
waives the immediate , delivery to him of the prop-
erty in question, a,nd pending the aetion, the def en-
dant converts such property so that it cannot be 
delivered at the termination of the action, the lia-
bility of the defendant is for the value of the prop-
erty converted as of the time of conversion, with 
inter.est and costs; but defendant is not liable in 
contempt for failing to preserve the property to the 30 
end that it may be delivered in specie if so ordered. 

On r11le to show cause why the defendant corpora-
tion -should not be adjudged in contempt of court. 

Before J usTICEs PARKER, MINTURN and CAMPBELL. 
For the plaintiff, CHARLES K. LANLIS, JR. 
For the defendant, Cor B & CoLE. 

. .. 
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Opinion 

The opinion of the Court was delivered by 
PARKER, J.: 

The plaintiff contracted to buy from the defendant 
a motor car by contract of . conditional sale. The 
defendant, acting upon the theory that plaintiff ~ad 
broken th~ contract, reclaimed the car, wrongfully 
as claimed by the ·plaintiff, who then brought this 
action in replevin, but, in pursuance of the Statute of 
1890, C. S. 4376, P. L. 33, did not give a bond and 

10 actually replevy the car through the sheriff, but left 
the property in the possession of the defendant. The 
case then went through a course of plea.ding and 
finally came on for trial, by which time the def en-
dant had re-sold the car, plaintiff being aware of 
this fact at the time of trial. Notwithstanding this 
fact, the trial Judge directed a verdict for the plain-
tiff for the possession of the car and six cents dam-
ages, and judgment was entered accordingly. As the 

· car had alread·y been sold by the defendant, it natu-
20 rally was not delivered to the plaintiff in satisfac-

tion of the judgment; and failing to receive it the 
- plaintiff then took out ·a rule of Court, apparently 

under S'ecti~n .26 of the Replevin · Act, requiring that 
the defendant deliver the · car to the plaintiff. 'This 

. rule was . not obeyed for the reason above stated; 
whereupon the. plaintiff applied to a Justice _ of -this 
Court _ and obtained the present ·rule requiring the 
defendant to show cause why it should not be· ad-
judged in contempt for · failing to deliver up _ the 

·: 30-motor car as required by the previous rule. · 
We are aware of no reported case· in which a party 

_ has been ·-held in contempt, even u·nder Section 26, 
which contains a clause to the effect that the Court 

' I , • . ' 

may enforce · the pe-rf ormance of an order for .restor-
ation of the property by a writ 1n the nature of a 
writ of restitution or by an attachment as £or con-
tempt. C. S. 4375. Be this as it may, this case does 



Opinion 31. 
not co1ne within the provisions of Section . 26, for a 
careful reading of that section will demons~ri~~ -that 
it r~lates only to cases in . which the property . in . 
question has bee11 deliyered by the sheriff or c.orqner . 
to the party against whom the issue of property 
shall be found. There was no such delivery; .in £act,_ 
there was no delivery at all. The car had -been 
seized by the def enda .nt before the suit was begun, 
and the defendant continued to hold it after the suit 
was begun for the . simple reason that the plaintiff 10 
chose to proceed under the · Act of 1890 and not re-
quire a caption of the car as incidental to his writ 
of replevin. Hence, it is clear, as already stated, 
that the case is not within the provisions of Sectior1 
26. 

When we come to examine P. L. 33, we find it pro-
vides that the Court may direct, not the party, but 
the officer to take possession and deliver the prop-
erty. . The case shows no such direction to the 
officer, either by writ de retorno habendo or analo- 20 
gous proce~ure; all that it shows is some correspon-
dence between tl1e attorneys. If there had been 
such _ a . writ in fact issued, the sheriff would neces-
sarily retur11 that he could not find the property in 
his county. In the absence of any express statutory 
provision · ( and we know of none) that the party 
left in possession under the Act of 1890 shall safely 
k:eep the property and be ready to render it in specie 
when so required, we are of opinion that under that 
Act such party is lia .ble, in case of conversion, only 30 
in -damages for the value of th~ property with inter-
est from the time of taking, as in trover, and posts. · 
The cases cited in the briefs do not seem to be appli-
cable to this situation, and need not be further 
noticed. · · , · · · · 

, ' 

Th ·e plaintiff is entitled to a rule modifying the ·. 
judgment entered in this case so that it shalr be a 
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32 Rule for A1nended Judgment 

money judg1nent agai11st the defendant for the sum 
of $1250, being the stipulated value of the property, 
together with interest from the date of conversion 

' . 
. thereof by the defendant, besides costs. So far as 
relates to the present proceeding· in contempt, the 
rule to show cau'Se will be discha.rg ·ed, but without 
costs. 

RULE FOR AMENDED JUDGMENT. 

NEW JERSEY SUPREME COURT. 

Action at Law. 
In Replevi11. 

20 ANTHONY E. IMBESI, 
Plaintiff, 

v. 

On application that 
Defendant be _ At-
tached as for Con-
tempt, and Hearing 
on Rule to Show 
Cause. 

EASTERN ~f OTOR COMPANY, 
· Defendant. 

Rule for Amended 
Judgment. 

30 Judgment havi11g been entered on January 22, 
1926, i11 the above-stated action at law, whereby it 
was adjudged that the plaintiff, Anthony E. Imbesi, 
do recover of the said def e11dant, Eastern Motor 
Company, the possession of the automobile men-
tioned and described in the complaint, together with 
the s11m of six cents damages, and his costs, and it 
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. . 

now appearing that pending said action, o'.n October . 
30, 1924, said defendant sold said automobile for _the . 
sum of $1250_ and converted the same to· its · ow11 
use; . and a rule having been made directing the de- :. 
fendant to deliver said automob1le to t;he plaintiff 
and for default of such delivery a further rule ·hav-
ing been made that · def~ndant sho,v cause why it 
should ·not · be adjudged in contempt, and the same 

· having been argued at the October, 1927 Term pf 
this Court, and the Court being of opinion that said ' · l 0 
rule to show ca.use should be disch .arged, but with-

. out costs, but that plaintiff is entitled to a:r:i award 
in his favor · of the value of said property, ·which 
value is stipulated at the sum of $1250. . 

It is ordered that said rule to show cause be dis-, 

charged, but without costs, and that in lieu thereof 
judgment be entered in favor of plaintiff a.11d against 
said defendant, as in trover, for the value of said 
property, to wit, $1250, with interest from October 
30, 1924, together with six cents damages, besides 20 
costs. 

And application having been made on behalf of 
said defendant to postpone the entry of such judg-
1nent until such time as defendant shall have had 
opportunity to try the counter-claim filed in this 
cause to the end that the same be allowed and set off 
as against the value of said property: It is ordered 
that such application be denied, but without preju-
dice to the commencement of an independent . suit by _ . 
said defendant based on the matters set up in said . ·30 
counter-claim, and witho11t any adjudication at this 
time as to whether such action will lie after setting 
up said counter-claim in this cause; such indepen-
dent suit to be begun within ten days after service 
on said def enda .nt of a copy of this rule. And 
that, in the meantime, the plai11tiff may proceed 
herein to judgment execution and levy, but not sell 
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or advertise until the furtl1er order of this Court. 
February 16, 1928. 

Let this rule be entered. 
C. w. PARI(ER, 

J. S. C. 
Entered February 29, 1928, on motion of 

CI-IARLES K. LANDIS, JR., 
Attorney for Plairitiff. 

Damages, $1250.00. 
10 Int. from Oct. 30, 1924. 

Damages, $0.06. 
Costs. 
$0.06 damages only stricl{en out of judgt. 
See amendment filed March 8, 1928. 
A true copy. 

FRED L. BLOODGOOD, 
Clerk . 

• 
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JUDGME 1NT. · 

NE,V JERSEY .SUPRE11E ·COUR·T. 

ANTHONY E. IMBESI, \ 
Plaintiff,( Action at L-aw. 

In Replevin. · 

EASTERN MoToR CoMPANY, 
V-. j Charles K. Landis, . 

Defendant .. 

Da1n.age.s $1250.00 Int. from · 
Oct. 30, 1924. 

Costs • • • • • • • • • • • • • • • • 

$ 

Jr., Attorney,. 

Ju .dgment entered .this twenty-ninth day of Feb-
r11ary, A. D. nineteen hundred and tw;enty-eight jn 
favor of _plaintiff and against the -defendant. for the 
sum of one thousand two hundred and fifty dollars 
damages ,vith interest from October 30:, 1.924, and 
costs. 

10 

WM. S. GuMMERE, 30 
C. J. 

A true copy. 
FRED L. BLOODGOOD, 

Clerk. 
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NOTICE OF APPEAL . • 

NEW JERSEY SUPREME COURT. 

ANTHONY E. IMBESI, 
1 O Plaintiff, 

v. 
EASTERN MOTOR COMPANY, 

Defendant. 

Action · at Law. 
Notice of Appeal. 

11
0 Charles K. Landis, Jr., Esq., Attorney for Plain-

tiff: 

20 Take notice, that the defendant appeals from the 
whole of the judgment entered in this cause, on the 
following ground: 

1. The Court was without jurisdiction to order 
the entry of the judgment in view of the fact that the 
sole issue before the Court .on the rule to show cause 
was whether the defendant should be adjudged in 
contempt for not complying with the order requiring 
the return of the automobile. 

30 COLE & COLE, 
Attorneys of Defendant-

Appellant. 

• 



NEW JER(SEY COUR1T o ,F ERRORS 
AND APPEALS. 

ANTHONY E. IMBESI, 

Pla .intiff-R •espondent_, 
v. 

EASTERN MOTOR COMPANY, 

D'ef endant-Appellan,t. 

ON APPBAL FROM SuPREME CouRT. 

BRIEF FO·R PLAINTIFF-R ,E,SPO·NDENT. 

STATEMENT. 

An action of replevin by Imbesi v. Eastern , Motor 
C omp,an.y in New Jersey Supreme Court was tried 
at December Term, 1924, wl1e11 a non-suit was 
granted. On appeal and reversal, Imbesi v. Eastern, 
Motor Co., 130 Atl. Rep. 611, it was again tried De-
cember Term, 1925, when verdict was directed and 
judgment entered that the Motor Co. return the 
property taken, i.e., a certai11 Dodge automobile, to 
Im .b.esi. The Motor Co., i11 the mea .ntime having 
·sold the car, could not return it, and on rule to show 
·cause wh.y the Motor Co. shol1ld not be attached for 
contempt, the New Jersey Supreme Court modified 



2 Brief for P'la.in.tiff-Respon .dent 

the replevin judgment to be a money jud ,gment as in 
trover for $1,250 with interest. Imbesi v. Eastern 
·Motor Co., 140 Atl. R,ep. 31. O·pinion, State of Case, 
pages 29' to 32, rule for amend .ed judgment, State 
1of Case, page 32, line 10, to page 34, line 20. Judg-
ment, State of c ·a.se, page 35. 

For use at the- hearing of the rule to show cause 
why the Motor Co. sl1ould not be attached for con-
tempt, the parties, by their attorneys, ag~eed and 
admitted by written stipulations :filed, as follows: 

· '' 1. The pleadings, issues, and judgment, in 
said action in replevin, are to be in evidence at 
said hearing '.'' AgTeed state of facts, State of 
Case, pag 'e 27, lines 29, to 31. 

'' 51• The sum of $1,250 is ag~reed as the value 
of said a11tomobile for a.ny purpose in which the 
question of value may be relevant.'' AgTeed 
state of facts, State of C'ase, pag ·e 28, lines 14 
to 16. 

The appeal is upon the single ground that the 
·Co11rt was without jurisdiction to modify the 3udg-
ment as it did b.ecause the only issue on the- rule to 
·show cause was whether the defendant should be 
·attached for contempt. Notice of appeal, State of 
·C'ase, page 36. 
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POINT I. 

A COUR.T OF ' GENERAL JURISDICTIO ·N, 
MAY, OF ITS O·WN MQ,TIO 1N, AT ANY TIME 
AMEND OR MODIFY ITS RECO ·R.D AND 
JUDGMENT. IT IS AN A 1CT Q,F DISCR,E .TION 
FRO·M WHICH AN APPEAL CANNO ;T BE HAD. 

Da,vis v. Township , of D'elaware, 42 N. J. 
Law 513; 

D10Vker v. Boar ld: Ch.o~eni Free 1hold.e,rsJ of 
Atla .ntic Co., 90 N. J. Law 473, citing 
Ha .nsen, v. D'eVita, 76 N. J. Law 330. 

Quoting from DeLisle v. Reeves, 96 N. J. Equity 
416: 

" ''It is elementary that a Court of R.ecord has 
sufficie11t control over its records to prevent 
them from working an injustice; it is ·also clear 
that it is the duty of tl1e Co11rt to correct a11y 
mistake of law or fact, both of commission and 
omission, a11d which is 11ecessary to protect and 
e11f orce th .e rig ·hts of parties properly before 
. t '' 1 . 

At the hearing of the rule to show cause, the Court 
was apprised by agreed state of facts disclosi11.g 
that the judg ·ment ,vould be defeated by the act of 
the defend .ant in l1aving sold the car which it ,vas 
ordered to retur11 unless the judgme11t were modified 
to be a money judgment for the agreed value. 
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POINT II. 

APP 1 EL1L1ANT HAS NOT 1STATED ANY 
I GR10UND O·F APPE .AL THAT ITS SUBSTAN-

TIAL R,IGHT:S WE .R1E IN JU RIO U 1S LY AF-
FECTED BY MODIFI 1CATIO ,N O,F THE JUDG-
MENT. 

R:id.geley v. Wa.lker, 86 N. J. L,a.w, 590:; 
S 1ection 27 P 'ra,etice Act, 2 C11m. Supp. N. J. 

c·om. Stts., page 2819·, Section 163-303. 

POINT III . 
• 

APPEL ,L,ANT I-IA VING ACQUIESCED IN 
THE ENTR ,Y OF SAID JUDGME ,NT, IS ES-
TOPPED FROM APPEALING FROlM SAME. 

The rule for amended judgment, see State of Case, 
page 33, line 22, to p·ag·e 34, line 20, states that an 

'' application having ' been m,ade on behalf of 
said d.ef endant to postpone the entry of such 
judgm .ent until such time as defendant sh.all 
have had opport11nity to try the counter-claim 
filed in this cause to the en·d that the same b•e 
allowed and set off as a.gainst the value of said 
property: It is ordered that such application 
be denied, b.ut ,vithout prejudice to the com-
mencement of an independent suit by said de-
fendant b.ased on the matters set up in said 

· counter-claim, and without any adjudication at 
this time as to whether such action will lie after 
setting up said counter -claim in this cause; such 
inde end, lt ~uit to be b gun within ten ·days 
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after service on · said defendant of a copy of this 
rule. And that, in the mea11time, the plaintiff 
may proceed herein to judgment execution and 
levy, b,ut not sell or advertise until the further 
order of this Court.'' 

The counter-claim . bei11g· for a sum . to be sub-
tracted from the value of the car as adjudged, by 
applying for leave to try the counter-claim against 
same, the defendant-appellant assumed the right of 
the Court to enter the judgment for the value of the 
property b•y recognizing the value of the ca.r as a 
proper factor in the leg·al as well as the arithmetical 
problem and so electing the remedy by counter-claim 
instea -d of by appeal. 

Defendant-appellant asked and was given leave to 
proceed with the .counter-claim while the judgment 
stood unchallenged and 110w complains of a status 
which he accepted. 

Most respectfully . submitted, 

CHAR,L1ES I(. L,ANDIS ., JR., 
Of Coun,sel w·ith . Pla ,intiff-

Respon ,den.t. 
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NEW JE1lt-3EY 

Court of Errors and Appeals. 
ANTHONY E. IMBESI, 

Plaintiff-Respondent, 

vs. 

EASTERN MOTOR COMPANY, 

Defendant-Appellant. 

On Appeal from 
Supreme Court. 

APPEL ,LANT'S BRIE -F. 

Statement. 

The initial action was in replevin for the possession ·of 
an automobile. Plaintiff did not give the statutory 
bond and defendant retained possession. After con-
siderable period of time there was a trial at the Cape 
May Circuit and the judge directed a verdict for the 
plaintiff for possession and six cents damages. Long 
before the trial, defendant had disposed of the auto-
mobile and this fact was known to plaintiff and his 
counsel at and before the time of the trial. No attempt 
was made to prove the value of the car at the time of 
the alleged conversion and no judgment for damages to 
the value of the car was sought. After the entry of 
the judgment, plaintiff den1anded possession and de-
fendant _replied that it could not return the car because 
it had been disposed of. Thereupon Mr. Justice Camp-
bell allo.wed a rule to show cause why the defendant 
should not be adjudged in contempt for not returning 
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the car. This was the limit of the rule, there being 
. no suggestion of a purpose to ask a money judgment. 

The Supreme Court decided that the defendant should 
not be in contempt and discharged the proceedings in 
contempt, but detern1ined that plaintiff was entitled to 
a rule modifying the judgment entered in the initial 
cause and that a money ju1gment be entered against 
the defendant for the sum of $1,250. It is from the 
money judgment that this appeal is taken. 

C 

Argument. 

The Supreme Court was without power to render 
the judgment from which the appeal is taken and if 
it possessed such power, there was a clear abuse. 

The Supreme Court seems to have justified its de-
termination because of a stipulation that the car was 
sold by appellant for $1,250. The stipulation was made 
not with an idea that a money judgment could be had, 
but simply because it was a fact that the . appellant had 
sold the car before trial to the knowledge of the re-
spondent. There was a clear way to open to respondent 
when he learned be£ ore trial that the car had been dis-
posed of. He could and should have amended his plead-
ings and asked for money damages as was done in 
Bishop v. Keffer, 69 Law 47. 

It will be noted that appellant filed a counter-claim in 
the initial action but was not pressed for two reasons ; 
first, because respondent did not ask for a money judg-
ment, ·and secondly, because it was thought that there 
could be no off set to an action of replevin where the sole 
question was the right of possession. This was so de-
cided in the Supreme Court in the case of McDade v. 
Reilly, 132 Atlantic Reporter 247. 

Certainly appellant was not required to anticipate 
when it joined in the stipulation for the purpose of 
avoiding the necessity of taking testimony that on rule 
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to show cause in contempt only it might have a money 
judgment against it. 

Respectfully submitted that the judgment should be 
reversed. 

COLE & COLE, 
Attorneys for and of Counsel 

with Appellant . 

. .. 










