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Notice and Grounds of Appeal.

Notice and Grounds of Appeal.
Filed April 18, 1918.

New Jersey Supreme Court

Ingersoll-Rand Company, a

corporation, .
Plaintiff, ~Action at

Law.

Notice of
United States Fidelity and Appeal.

Guaranty Company,
Defendant.

To McDermott & Enright,
Attorneys of Defendant.

Take notice that the plaintiff appeals to the
Court of Errors and Appeals from the whole
of the judgment entered in this cause on the
following grounds:

1 The court held that the specifications at-
tached to Exhibit A are no part of Exhibit A
except to the size and dimensions of the com-
pressors mentioned in Exhibit A.

2. Over objection of plaintiff Paragraph 3%

of the Statement of Facts was admitted in evi-
dence.

3. Over objection of plaintiff the following
portion of Paragraph 5 of the Statement of
Facts was admitted in evidence:

“and of which contract the defendant had no
notice or knowledge until after the date of the
institution of this suit.”
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Notice and Grounds of Appeal.

4. The plaintiff requested the court to make
the following rulings (Paragraphs Number 5 to
16 inclusive) and the court refused to rule as
requested, whereas each of said rulings should
have been made.

The legal effect of the undisputed evidence is
stated in said requested rulings and entitled the
plaintiff to judgment against the defendant, that
IS to say:

5. That the whole of the unsigned specifica-
tions attached to the signed contract (Exhibit
A) and referred to in Paragraphs 6 and 7 of the
Statement of Facts constiute a part of that con-
tract.

6. That the compressor in question in this
case was delivered to Prendergast and Clarkson
under a contract which provided that the title
and right of possession to said compressor
should remain in the Ingersoll-Rand Company
until the compressor should be fully paid for
in cash.

7. That when the United States Government
took possession of the compressor in question,
it took it subject to the rights of the plaintiff
under its contract with Prendergast and Clark-

son*

8. That when the United States, on Septem-
ber 28th, 1906, turned over to the defendant,
United States Fidelity & Guaranty Company, the
plant of Prendergast & Clarkson, the defendant
thereby acquired no greater rights in the com-
pressor in question than Prendergast & Clarkson
had had at the time it delivered up possession of
the same to the United States Government.

9. That the plaintiff by reason of its con-
tract with Prendergast & Clarkson had at all
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times both the title and right of possession to
the compressor.

10. That Prendergast & Clarkson by the
written agreement referred to in Paragraph 3"
of the Statement of Facts, granted to the de-
fendant no rights in the compressor as against
the plaintiff.

11. The written agreement referred to in
Paragraph 3y2 of the Statement of Facts, insofar
as it applies to the compressor in question, was
an attempt to convey Prendergast & Clarkson’s
right, title and interest in after acquired prop-
erty and was void

12. That the defendant was not a “purchaser
or judgment creditor of the vendee or lessee in
possession without notice” within the purview
of Section 3745 of Compiled Statutes of 1910
of Wyoming.

13. That the plaintiff’s contract with Pren-
dergast & Clarkson was valid as against the
defendant and the reservation therein of the
title and right of possession to the compressor
was valid as against the defendant although said
contract was not recorded.

14. The written agreement referred to in
Paragraph 3”7 of the Statement of Facts is a
“chattel mortgage, bond or other instrument in-
tended to operate as a chattel mortgage and
the plaintiff is a “creditor of the mortgagor
within the purview of the Wyoming Chattel
Mortgage Act, Wyoming Compiled Statutes, Sec-
tion 372, et seq and said agreement is void as
against the plaintiff.

15. ' That the defendant’s rights in said com-
pressor were subject and subordinate to the
plaintiff’s title and right of possession.
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16. That on October 1st, 1906, the defendant
unlawfully converted said compressor to its own
use to the damage of the plaintiff.

17. Upon the whole case the court found in
favor of the defendant and against the plaintiff.

18. The court ordered judgment for the de-
fendant, whereas judgment should have been for
the plaintiff.

COLBY, WHITING & MOORE,
Attorneys of Appellant.

Endorsed:

NEW JERSEY SUPREME COURT.

20
Action at
Law.
Notice of

United States Fidelity and Appea|_
Guaranty Company,
Defendant.
30

COLBY, WHITING & MOORE,
Attorneys of Plaintiff,
Essex Bldg.,
Newark, N. J.

Service of the within Notice of Appeal is
hereby acknowledged this 12th day of April,
1918.

McdDermott & enright,
40 Attorneys of Defendant.



Complaint.

IN THE SUPREME COURT OF NEW
JERSEY.

Hudson County.

Ingersoll-Rand Company, a \
corporation, I
Plaintiff, f
\' Judgment
\8n ) Record.

United States Fidelity and |
Guaranty Company,

1
Defendant, j

United States Fidelity and Guaranty Com-
pany, the defendant in this cause, was summoned
to answer unto Ingersoll-Rand Company, the
plaintiff therein, in an action at law, upon the
following complaint:

Complaint.
Filed September 13th, 1912.

Plaintiff, a corporation organized and existing
under the laws of the State of New Jersey, and
having its principal office at 15 Exchange Place,
in the City of Jersey City, in the County of Hud-
son, says:

1 That on or about the 13th day of April,
1906, plaintiff, at the express instance and re-
quest of Prendergast & Clarkson, a corporation
organized and existing under the laws of the
State of Illinois, shipped to said Prendergast

*& Clarkson, free on board at Cody, in the State
of Wyoming, for use in connection with the con-
struction of the Shoshone Dam in that State,

30
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tinder a contract between said Prendergast &
Clarkson and the United States Government,
the following machinery and accessories:

One Ingersoll-Rand (Cross Compound
Steam & Air) Imperial Type 103 Air Com-
pressor having Meyer Cut Off Steam Valves.

One Vertical Steel Air Receiver, 54 inches
in diameter by 12 feet high, strongly made
and tested up to 165 pounds water pressure,
with manhead, safety valve, pressure gauge,
drain cock and flanges for inlet and dis-
charge pipes made of best 60,000 pounds
tensile strength steel, side seams double
riveted and heads dished;

One Greenway Steel Separator with Davis
or equal trap for automatically removing
water from Separator;

One Exhaust heater attached to Feed
Water Heater for exhausting steam into the
atmosphere;

One Cochrane Feed Water Heater of
about 350 Boiler Horse Power capacity;

One Boiler Feed Pump of ample capacity
for pumping feed water into 350 Horse
Power of Boilers; One Duplex Steam Pump
having a capacity of 50 Gallons per minute
against a head of 100 feet; to be arranged
for operating with Compressed Air;

Switchboard and fittings;

of the reasonable value and at the agreed price
of $5,771.00, payable one-third in cash upon ship-
ment; one-third sixty days thereafter, and the
balance one hundred and twenty days after the
shipment, and upon the condition that title to .
said machinery and accessories should not vest in
said Prendergast & Clarkson on delivery thereof



Complaint.

to it, but should remain in plaintiff as security
for the further payment on account of the pur-
chase price of such machinery and the accessories
until the price thereof was fully paid in cash.

2. That said Prendergast & Clarkson received
and accepted the said machinery and accessories
upon the terms aforesaid and retained the same
at or near the said Shoshone Dam.

3. That no part of the $5,771.00, the agreed
price and reasonable value of said machinery
and accessories, has been paid except the sum

of $2,000.00, although demand for same was duly
made.

4. That title in and to the said machinery
and accessories has at all times remained in
plaintiff and on or about August 13th, 1906,
and at all times thereafter, by reason of the de-
fault on the part of said Prendergast & Clark-
son in making payments as aforesaid, plaintiff
was and has been entitled to the possession of
said machinery and accessories, and that defend-
ant had knowledge thereof and therein prior
to the commission of the acts by the defendant
hereinafter set forth.

5 That thereafter and on or about October
1st, 1906, at or near the said Shoshone Dam,
in the said State of Wyoming, defendant unlaw-
fully and wrongfully took said machinery and
accessories so delivered to said Prendergast &
Clarkson as aforesaid by plaintiff and took and
converted the same to its own use.

6. That thereafter and on or about October
1st, 1906, plaintiff duly demanded of the de-
fendant that it return said machinery and ac-
cessories to it, but defendant neglected and re-
fused so to do and has since continually so re-

30
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fused to do and has converted and disposed of
the same to its own use.

The plaintiff demands as damages $3,771.00
together with interest from October 1st, 1906,
and the costs of this suit.

SOMMER, COLBY & WHITING,
Attorneys of Plaintiff.

The defendant answered as follows:

Amended Answer.
Filed March 4th, 1913.

Defendant, a corporation oganized and exist-
ing under the laws of Maryland having its prin-
cipal office in the City of Baltimore in the State
of Maryland, says that:

First Defense.

1. As to the statements of the first para-
graph, defendant has not any knowledge or in-
formation thereof sufficient to form a belief.

2. As to the statements of the second para-
graph, defendant has not any knowledge or in-
formation thereof sufficient to. form a belief,

3. As to the statements of the third para-
graph, defendant has not any knowledge or in-
formation thereof sufficient to form a belief.

4. Defendant denies the fourth paragraph.

5. Defendant denies the fifth paragraph.

6. Defendant denies the sixth paragraph.

7. Plaintiff’s claim is barred by the first sec-
tion of “An Act for the Limitation of Actions”
(Revision of 1877).



Amended Answer.

8  Said machinery and accessories mentioned

in the complaint were seized and taken by the
United States Government in the exercise of its
rights.

Second Defense.

1 It repeats the statements contained in
paragraphs 1, 2, 3, 4, 5, 6 and 7 of the first de-
fense.

2 The machinery and accessories mentioned
in paragraph one of the complaint were taken
possession of by it as a purchaser in good faith
without notice of the rights of the plaintiff
therein.

3. The agreement or contract between plain-
tiff and Prendergast and Clarkson mentioned
in paragraph one of the complaint was not filed,
in accordance with the laws of the State of Wy-
oming, Laws 1895, Chapter 40, Paragraph 1,
provided as follows:

“No sale, contract or lease wherein the trans-
fer of title of ownership of personal property
is made to depend upon any condition shall be
valid against any purchaser or judgment cred-
itor of the vendee or lessee in possession without
notice unless the same be in writing signed by
the vendee or lessee and the original or a copy
thereof filed in the office of the County Clerk of
the county wherein the property is; said instru-
ment so filed shall have attached thereto an af-
fidavit of such vendor or lessor or his agent or
attorney which shall set forth the names of the
vendor or vendee or lessor or lessee with a
description of the property transferred and the
full and true interest of the vendor or lessor
therein. All such sales or transfers shall cease
to be valid against purchasers in good faith or

30

40



10

20

30

40

10
Reply.

judgment or attaching creditors without notice
at the expiration of one year from the date of
such sale, unless the vendor or lessor shall with-
in thirty days prior to the one year from the
date of such sale or transfer file a similar affi-
davit to the one above provided for, in the office
of the clerk, and the said vendor or lessor may
preserve the validity of his said sale or transfer
of such personal property by an annual refiling
in the same manner as aforesaid of such copy.”

McdDermott &enright,
Attorneys of Defendant.

The Plaintiff Replied as Follows:

Reply to Amended Answer.
Filed April 9th, 1913.

Plaintiff by way of reply to defendant’s
amended answer says:

Reply to First Defense.
1. Plaintiff denies paragraph 7 of said de-
fense.
2. Plaintiff alleges that paragraph 8 of said
defense discloses no defense to the complaint in
this case.

Reply to Second Defense.

1. Plaintiff denies that its claim is barred
by the first section of “ An act for the limitation
of actions,” Revision of 1877.

2. Plaintiff denies paragraph % of said de-
fense.

3. Plaintiff denies paragraph 3 of said de-
fense except as to the provisions of such statute
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in Wyoming therein mentioned, as to which
plaintiff has not knowledge or information suf-
ficient to form a belief, and that plaintiff admits
that the agreement or contract between plaintiff
and Prendergast & Clarkson therein mentioned
was not filed.

SOMMER, COLBY & WHITING, 10
Attorneys of Plaintiff.
Postea.
Filed September 28th, 1917.
NEW JERSEY SUPREME COURT.
20

Ingersoll - Rand Company, a
corporation,

Plaintiff, .
Action at Law.
VS.
Postea.
United States Fidelity &

Guahanty Company,
Defendant.

This case was tried before Circuit Judge Wil-
liam H. Speer, without a jury at the Hudson
Circuit, August 31, 1917. The court upon the
request of the plaintiff in the annexed requests
for rulings refused to rule as requested. Upon
the whole case the court found in favor of the
defendant and against the plaintiff.

WM. H. SPEER,
Judge.

Dated, September 28th, 1917. 40
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Plaintiff’s Request for Rulings.

NEW JERSEY SUPREME COURT.

Hudson Circuit.

Ingersoll-Rand Company a
corporation,

Plaintiff,  action at Law.

vs. Request for

United States Fidelity & Rulings.
Guaranty Company,

Defendant.

The plaintiff respectfully requests the court to
make the following rulings:

1 That the whole of the unsigned specifica-
tions attached to the signed contract (Exhibit
A) and referred to in paragraphs 6 and 7 of

the statement of facts constitute a part of that
contract.

2. That the compressor in question in this
case was delivered to Prendergast & Clarkson
under a contract which provided that the title
and right of possession to said compressor
should remain in the Ingersoll-Rand Company
until the compressor should be fully paid for in
cash.

3. That when the United States Government
took possession of the compressor in question,
it took it subject to the rights of the plaintiff
under its contract with Prendergast & Clark-
son.

4. That when the United States, on Septem-
ber 28th, 1906, turned over to the defendant,
United States Fidelity & Guaranty Company,,
the plant of Prendergast & Clarkson, the de-
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fendant thereby acquired no greater rights in
the compressor than Prendergast & Clarkson
had had at the time it delivered up possession
of the same to the United States Government.

5 That the plaintiff by reason of its con-
tract with Prendergast & Clarkson had at all
times both the title and right of possession
to the compressor.

6. That Prendergast & Clarkson by the writ-
ten agreement referred to in Paragraph 3% of
the Statement of Facts, granted to the defendant
no rights in the compressor as against the plain-
tiff.

7. The written agreement referred to in
Paragraph 3y2 of the Statement of Facts, inso-
far as it applies to the compressor in question,
was an attempt to convey Prendergast & Clark-
son’s right, title and interest in after acquired
property and was void.

8 That the defendant was not a “ purchaser
or judgment creditor of the vendee or lessee in
possession without notice” within the purview
of Section 3745 of Compiled Statutes of 1910 of
Wyoming.

9. That the plaintiff’s contract with Prender-
gast & Clarkson was valid as against the de-
fendant and the reservation therein of the title
and right of possession to the compressor was

valid as against the defendant, although said
contract was not recorded.

10. The written agreement referred to in Par-
agraph 3y2 of the Statement of Facts is a “ chat-
tel mortgage, bond or other instrument intended
to operate as a chattel mortgage” and the plain-
tiff is a “ creditor of the mortgagor” within the
purview of the Wyoming Chattel Mortgage Act,

10
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Plaintiff’s Request for Rulings.

Wyoming Compiled Statutes, Section 372, et
seg., and said agreement is void as against the
plaintiff.

11. That the defendant’s rights in said com-
pressor were subject and subordinate to the
plaintiff’s title and right of possession.

12, That on October 1st, 1906, the defendant
unlawfully converted said compressor to its own
use to the damage of the plaintiff.

The plaintiff further requests that the rulings
of the court upon the foregoing propositions or
points of law be stated in the findings and in-
cluded in the postea.

COLBY, WHITING & MOORE,
Attorneys of Plaintiff.
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NEW JERSEY SUPREME COURT.

Action at Law.

On Postea.
Ingersoll-Rand Company,
(Judgment
VS, for Defend- o
1
ant.)

United States Fidelity &

McDermott &
Enright,

Attorneys.

Guaranty Company.

Judgment entered this twenty-
ninth day of September, A. D,
nineteen hundred and seventeen,
Costs $39.10 for the sum of thirty-nine dollars
and ten cents costs in favor of 20
the defendant and against the
plaintiff.

WM. S. GUMMERE, C. J.

30

40
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Statement of Foots.

This action was tried before Judge William H.
Speer by consent without a jury upon the fol-
lowing agreed Statement of Facts supplemented
by evidence hereinafter set forth:

Statement of Facts.

NEW JERSEY SUPREME COURT.

Ingersoll-Rand Company, a

corporation, _
Plaintiff, ~ Action at

Law.
VS.
Statement
United States Fidelity and of Facts.

Guaranty Company,
Defendant.

(1) The plaintiff, Ingersoll-Rand Company,
is a corporation, duly organized and existing un-
der the laws of the State of New Jersey and is
engaged in the business of manufacturing and
selling drills, compressors, generators, pumps
and machinery for the use of contractors upon
public work and elsewhere, and sells and deals in
all kinds of machinery used in such kind of
work.

(2) Shortly prior to February, 1906, the said
Ingersoll-Rand Company had been formed and
had commenced business. Such company was
formed by the consolidation of two previously ex-
isting companies, namely, the Ingersoll-Sergeant
Company and the Rand Drill Company and the
consolidated company, the Ingersoll-Rand Com-
pany, had taken over and had continued to use
and was then using the forms of contracts and
agreements theretofore used by the Ingersoll-
Sergeant Company and the Rand Drill Company.
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3  On September 23rd, 1905, Prendergast

& Clarkson, a corporation duly organized and
existing nnder the laws of the State of Illinois,
entered into a contract with Thomas Ryan,
Acting Secretary of the Interior, and acting on
behalf of the United States of America for the
construction and completion of the Shoshone
Dam and auxiliary'works, Shoshone Project in
the State of Wyoming, and duly entered upon
the performance of said contract. On the same
day the United States Fidelity and Guaranty
Company, the defendant, became surety on the
bond ofiPrendergast & Clarkson, guaranteeing
to the said Thomas Ryan, Acting Secretary of
the Interior, the completion of this contract ac-
cording to the terms and conditions thereof, and

101

the prompt payment by said Prendergast & 20

Clarkson to all persons supplying labor and ma-
terials for the prosecution of the work.

(3i/2) Before executing as surety on behalf of
the said Prendergast & Clarkson, the bond men-
tioned in the last paragraph, the said United
States Fidelity & Guaranty Company entered
into a written agreement with the said Prender-
gast & Clarkson, which contained the following
provison; namely,

“ And for the better protection of the said
company (U. S. Fidelity & Guaranty Com-
pany), we do, as of the date hereof, hereby
assign, transfer and convey to it, the said
United States Fidelity & Guaranty Com-
pany, all our right, title and interest in and
to all the tools, plant, equipment and ma-
terials of every nature and description that
we may now or hereafter have upon said
work, or in, on or about the site thereof,

30

including as well, materials purchased for* 40
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or chargeable to said contract, which may
now be in process of construction on storage
elsewhere, or in transportation to said site,
hereby assigning and conveying also all our
rights in and to all sub-contracts which have
been or may hereafter be entered into, and
the materials embraced therein,- and author-
izing and empowering said Company, its
authorized agents or attorneys, to enter
upon and take possession of said tools, plant,
equipment, materials and subcontracts, and
in force, use and enjoy such possession upon
the following conditions, viz: this assign-
ment shall be in full force and effect as of
the date hereof, should we fail or be unable
to complete the said work in accordance with
the terms of the contract covered by said
bond, or in event of any default on our
part under the said contract.”

(4) Said contract was to be performed
accordance with the proposal and specifications
attached to the contract and made part thereof.
By Section 22 of the Specifications made a part
of said contract, under the head of * General
Conditions,” it was provided as follows:

“ Suspensions of contract. Should the
contractor fail to begin work within the
time required, or fail to begin the delivery
of material as provided in the contract, or
fail to prosecute the work or delivery in
such manner as to insure a full compliance
with the contract within the time limit, or
should any question arise as to whether or
not the contractor is properly carrying out
the provisions of his contract in their true

4 intent and meaning, at any time during the
progress of the work, notice thereof in

n
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writing shall he served upon him, and upon
his neglect or refusal to provide means for
a more energetic and satisfactory compli-
ance with the contract within the time speci-
fied in such notice, then and in either case
the Secretary of the Interior shall have the
power to suspend the operation of the con-
tract, and he may take possession of all
machinery, tools, appliances, and animals
employed on any of the works to be con-
structed under the contract and of all ma-
terials belonging to the contractor delivered
on the ground, and may use the same to
complete the work, or he may employ other
parties to carry the contract to completion,
substitute other machinery or materials,
purchase the material contracted for in such
manner as he may deem proper,- or hire
such force and buy such machinery, tools,
appliances, materials and animals at the
contractor’s expense as may be necessary
for the proper conduct of the work and for
finishing it in the time agreed upon. Any
excess of cost arising therefrom over and
above the contract price will be charged
against the contractor and his sureties, who
shall be liable therefor. The failure to
order improvement of methods or increase
of force, plant, or efficiencies will not re-
live the contractor from his obligation to
perform good work or finish in the time
agreed upon.”

©)

As a part of the preparation for actual

work of construction under said contract,

was necessary for the said Prendergast & Clark-

it

son to contract for, procure and use certain

10
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machinery in the way of air compressors, tanks,
boilers, steam pumps, generators and other
similar machinery. To such end, it opened ne-
gotiations with the Ingersoll-Rand Company to
supply a portion of such machinery, plant and
equipment, and on February 24th, it entered into
a contract which has not been filed or recorded
in the office of any Clerk, County Clerk, Register
or other public recording official, with said In-
gersoll-Rand Company, and of which contract
the defendant had no notice or knowledge until
after the date of the institution of this suit, and
which contract, a copy whereof is hereto annexed
marked * Exhibit A,” consisting of two pages
commencing with the words “ Estimate for Pren-
dergast & Clarkson, Cody, Wyoming,” and end-
ing with the signatures of the Ingersoll-Rand
Company by M. W. Priseler, the words “Ac-
cepted February 24th, 1906” and the signature
“Prendergast & Clarkson, by T. J. Prendergast,
President,” is to be admitted in evidence with-
out proof.

(6) Attached to the contract mentioned in the

last paragraph were certain unsigned specifica-
tions referred to in the first and second para-
graphs of said contract, such specifications hav-
ing been theretofore used by the Rand Dirill
Company, one of the constituent companies of
the newly formed Ingersoll-Rand Company, the
said Rand Drill Company having been the manu-
facturer of the particular machines mentioned
in the first and second paragraphs of said con-
tract. Said unsigned specifications used the
name “ Rand Drill Company,” but such name at
the time of entering into said contract meant
and intended in fact the “Ingersoll-Rand Com-

pany.”
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@) The plaintiff claims that of said three

documents, the said two partially printed and
partially typewritten, but unsigned, forms of
“proposal” or “ specifications” were attached to
said typewritten and signed contract, and that
the whole thereof constitute one contract. The
defendant claims that the two partially printed
and partially typewritten, but unsigned, forms of
“proposal” or * specifications” were used in
connection with the signed contract to the ex-
tent only referred to in said signed contract.

(99 On March 10th, 1906, the said contract
was by agreement modified by the substitution
in the place of the 14 x 24 x 24 x 13 x 16 Type
10 Imperial Compressor (which was never de-
livered) of a 15x25x 15x 20 Type 10 Imperial
Compressor and the price of such Compressor
remaining the same, which last named Imperial
Compressor was the Compressor actually de-
livered to Prendergast & Clarkson and the Com-
pressor referred to in the complaint in this
cause, and by substituting at an additional price
of Ninety (90) Dollars a Cochrane Feed Water
Heater open type 300 H. P. capacity, instead of
a brass tube feed water heater of the closed
type. The Cochrane Feed Water Heater of the
open type to be of 350 H. P. capacity a copy
whereof, attached hereto, marked Exhibit B
is to be admitted in evidence without proof.

(10) Although the contract entered into be-
tween said Ingersoll-Rand Company and Pren-
dergast & Clarkson provided one price for the
entire material embraced in the contract, namely,
$13,001.00, such amount was merely the aggre-
gate of the prices of each article or group of
articles contracted for, the figures agreed upon

10
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by the contracting parties as the reasonable
value of the various articles being as follows:

One Ingersoll-Rand (Cross Compound
Steam & Air) Imperial Type 103
Air Compressor having Meyer Cut

Off Steam Valves........ccoovvvveevieennne $ 4,630.00

One Ingersoll-Rand Corliss  Cross
Compound Steam and Air, Class
BB3 Air Compressor, one complete
set of pressure gauges for high pres-
sure steam, Steam Receiver High
Pressure Air and Intercooler, all suit-
ably mounted on a gauge board.......

One Vertical Steel Air Receiver, 54
inches in diameter by 12 feet high,
strongly made and tested up to 165
pounds water pressure, with man-
head, safety valve, pressure gauge,
drain cock and flanges for Inlet and
Discharge pipes made of best 60,000
pounds tensile strength steel, side
seams double riveted and heads
dished ...........

One Cochrane or equal Steam Sepa-
rator with Davis or equal trap for
automatically removing water from

separator ..."............

One Exhaust Heater to be attached to
the feed water heater for exhausting
steam in theatmosphere.....................

One brass tube feed water heater of
about 350 boiler horse power ca-
PACILY oo

One boiler Feed Pump of ample ca-
pacity for pumping feed water into
350 Horse Power of Boilers; One

6,683.00

261.00

110.00

50.00
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Duplex Steam Pump having a ca-
pacity of 80 gallons per minute
against a head of 100 feet, to be
arranged for operating with Com-
pressed Al oo e 210.00
Ore Sturtevant 10 K. W. Generating
Set consisting of a 6x6 W.S. Auto-
matic enclosed engine direct con-
nected to a 220 volt Direct Current

Generator ... 637.00

With Switchboard and fittings all
complete ..o e, 66.00
$13,001.00

(11)  After the execution of the aforemen-

tioned contract, its performance was entered
upon and whenever any of the machinery above
specified was shipped by the Ingersoll-Rand
Company to Prcndergast & Clarkson, it was
charged and a memorandum bill sent for the
amount set opposite each item so shipped. By
August 10th, 1906, such performance had so far

proceeded that the following, was the situation
on that day:

The Ingersoll-Rand Company had shipped to
Prendergast & Clarkson the following portions»
of the machinery in such contract and above
specified:

Ore Ingersoll-Rand (Cross Compound

Steam & Air) Imperial Type 103 Air

Compressor having Meyer Cut Off

Steam Valves ......cccveiiicivviiiiens $ 4,630.00
One Vertical Steel Air Receiver, 54

inches in diameter by 12 feet high,

strongly made and tested up to 165

pounds water pressure, with man-
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head, safety valve, pressure gauge,
drain cock, and flanges for inlet and
discharge pipes made of best 60,000
pounds tensile strength steel, side
seams double riveted and heads
dished .o e 261.00

10 One Greenway Steel Separator with
Davis or equal trap for automatic-
ally removing water from Separator  110.00

One Exhaust Heater attached to Feed
Water Heater for exhausting steam
into the atmosphere......ccccceuvnne 50.00

One Cochrane Feed Water Heater of
about 350 Boiler Horse Power ca-
pacity (this was delivered in place
of the Brass Tube Feed Water

20 Heater at an additional price of
$90.00 as per supplemental agree-
ment of March 10, 1906, herelnbe-
fore mentioned) ......ccoceiiiiiiiiinnnn, 444.00

One boiler Feed Pump of ample ca-
pacity for pumping feed water into
350 Horse Power of Boilers; One
Duplex Steam Pump having a ca-
pacity of 50 gallons per minute
against a head of 100 feet, to be ar-
ranged for operating with Com-

pressed Al oo ovveriiiieiieeeins . 210.00
Switchboard and fittings......c.... v 66.00
$5,771.00

(12) Said machinery was shipped directly to

said Prendergast & Clarkson at Cody, Wyom-
ing, had been received by them and had been
taken to the site of the Shoshone Dam and had
4q been partly or wholly set up, but its operation
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had not been commenced. And said Prender-
gast & Clarkson had paid, and the Ingersoll-
Rand Company has received on account of the
aforesaid deliveries, the sum of Two Thousand
($2,000) Dollars, which was paid

The next payment on account
called for by said contract had not been made
by Prendergast & Clarkson though due and pay-
able under the terms of said contract, and the
Ingersoll-Rand Company had not shipped the
balance of the order and was pressing the said
Prendergast & Clarkson for a further payment
on account of the portion already shipped when
on or about August 10th, 1906, the following
events occurred: A serious washout at the site
of the Shoshone Dam disabled the said Prender-
gast & Clarkson from continuing the work, and
Prendergast & Clarkson defaulted on its con-
tract referred to in Paragraph 3 of this State-
ment. Thereupon the following letter was writ-
ten by the Acting Secretary of the Interior to
the Director of the Geological Survey:

“Department of the Interior,
Washington, August 10th, 1906.

The Director of the Geological Survey,

Sir: In a letter of the 8th instant to the de-
partment the acting director stated that the su-
pervising engineer in charge has reported by
wire that Prendergast & Clarkson have shown
neither ability nor intention of carrying on the
work under their contract of September 23, 1905,
for the construction of the Shoshone Dam and
auxiliary works, Shoshone Project, Wyoming,
under the act of June 17, 1902 (32 Stat. 388).

20

40
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It appears from the letter due notice was
served on the contractors under paragraph 22
of the specification forming a part of the con-
tract allowing them ten days to comply with the
requirements; that the time allowed expired on
the 8th instant; and that the contractors have
not only neglected or refused to carry on the
work, but have shown their intention to remove
a portion of the equipment prior to suspension
of the contract.

On the request of this department the Attor-
ney General has directed the U. S. Attorney to
he ready to take action in the premises, and in
view of the conditions as they exist the acting
director has recommended that the contract be
suspended and that authority be given the engi-
neers to take possession of all machinery, tools,
appliances and animals employed on the works,
and of all materials belonging to the contractor
delivered on the ground.

In view of the foregoing and in accordance
with the recommendation of the acting director,
I hereby suspend the operation of the contract
of September 23, 1905 with Prendergast &
Clarkson, and hereby authorize the engineers to
take possession of all machinery, etc., as speci-
bed above.

I have taken this action under the authority
conferred by paragraph 22 of the specifications,
and direct also that you inform the contractors
and the surety on their bond of this action.

Very respectfully,
(Sgd) Thos. Ryan,
Acting Secretary.”
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That on August 11th, 1906, Mr. Daniel Webster
Cole, Chief Engineer of the United States Gov-
ernment, notified Prendergast & Clarkson in
writing that the Secretary of the Interior had
suspended the contract for the construction of
the Shoshone Dam. That on the same day Mr.
Daniel Webster Cole, acting for and on behalf of
the United States and under the direction of
the Secretary of the Interior of the United
States, took possession of the entire plant at
the site of the dam, including the machinery
delivered as aforesaid by plaintiff in this case.
That on August 13th, 1906, Prendergast &
Clarkson signed a written agreement yielding
possession of this plant to the United States
Government. The United States then called up-
on the United States Fidelity & Guaranty Com-
pany to immediately proceed with the comple-
tion of the contract.

(13) On September 28th, 1906, the United
States Government turned over to the United
States Fidelity & Guaranty Company, the de-
fendant herein, the plant of the contractors, in-
cluding the compressor and machinery above
described, for use in the completion of the con-
tract referred to in paragraph 2 hereof, and the

said defendant took possession of said property
on that day.

(14) Neither the United States Government
nor the United States Fidelity & Guaranty Com-
pany, nor any officer, agent or servant of either
of them, has paid to the Ingersoll-Rand Com-
pany the reasonable value of said machinery,
nor any part thereof.

(15) On October 1st, 1906, and many times
thereafter plaintiff demanded of defendant that
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it return to plaintiff the compressor and ma-
chinery above described, the defendant being in
possession of the same at that time, bnt de-
fendant neglected and refused so to do and has
since continually refused to do so.

(16) The said machinery had been set up

M® only a short time prior to the date when the
United States took possession of it and had
been used slightly or not at all and its value
then was the value of new and unused machin-
ery, viz: $5,771.00.

(17) Either party may at the trial of the
cause make any legal objection to the admis-
sibility in evidence of any fact herein stated.

(18) The parties hereto, plaintiff and de-
fendant, by their respective attorneys, admit the

* efacts hereinabove stated as though proved before
the Court in this cause, for the purpose of the
trial of this cause and appeal from the judgment
herein, and for no other purpose, subject to
any legal objection as stated in paragraph 17,
and reserve the right to introduce further tes-
timony, subject to any legal objection thereto.

BORDEN D. WHITING,
Attorney of Plaintiff.

30 McdDermott & enright,
Attorneys of Defendant.

Oct. 26, 1915.

Annexed to the Statement of Facts were
copies of the documents hereinafter set forth at
pages 51 to 69 inclusive.

4. The defendant put in evidence a statute of
the State of Wyoming relating to conditional
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sales which provides as follows (Wyoming Com-
piled Statutes 1910, page 915, Section 3745):

“ Section 3745. Conditional Sale. When
not valid. No sale, contract or lease wherein
in the transfer of title of ownership of per-
sonal property is made to depend upon any
condition shall he valid against any pur-
chaser or judgment creditor of the vendee
or lessee in possession without notice, unless
the same he in writing, signed hy the ven-
dee or lessee, and the original, or a copy
thereof, filed in the office of the county clerk
of the county wherein the property is
contained. Such instrument so filed shall
have attached thereto an affidavit of
such vendor or lessor or his agent or at-
torney which shall set forth the names of the 20
vendor and’vendee, or lessor and lessee
with a description of the property trans-
ferred and the full and true interest of the
vendor or lessor therein. All such sales or
transfers shall cease to be valid against pur-
chasers in good faith, or judgment or attach-
ing creditors, without notice, at the expira-
tion of one year from the date of such sale,
unless the vendor or lessor shall, within
thirty days prior to the one year from the
date of such sale or transfer, file a similar
affidavit to the one above provided for in
the office of such clerk; and the said vendor
or lessor may preserve the validity of his
said sale or transfer of such personal
property by an annual re-filing, in the same
manner as aforesaid of such copy.”

5 The plaintiff offered in evidence the signed
document marked Exhibit A (page 51 post) 49
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and the unsigned specifications attached there-
to (pages-ry-yf- post). There was no objection
to the admission of the signed document, but the
defendant objected to the reception of the un-
signed specifications, contending that the speci-
fications are usable and admisssible only to the
extent that they disclose the size and dimen-
sions of the compressor. After hearing counsel
for both parties the court took the papers and
reserved decision. Later the court held that the
unsigned specifications attached to Exhibit A are
no part of Exhibit A except as to the size and
dimensions of the compressors mentioned in Ex-
hibit A and that they are referred to in the con-
tract only for the purpose of fixing the size and
dimensions of the compressors. See second de-
cision.

6. Exhibit B (page 69 post) was received
in evidence without objection.

7. The plaintiff objected to the admission in
evidence of Paragraph 3y2 of the Statement of
Facts and asked that it be stricken out on the
ground that the provision of the agreement
therein quoted did not make the defendant a
“purchaser without notice’” of the compressor
in question, within the purview of the Wyoming
statute concerning conditional sales and also on
the ground that, at the time this agreement was
made, Prendergast & Clarkson had no title to
the property in question and the agreement was
therefore an attempt to assign after-acquired
property and void.

The court overruled plaintiff’s objection and
admitted the paragraph in evidence.
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8. The plaintiff objected to the admission in
evidence of the following portion of Paragraph
5 of the Statement of Facts:

“And of which contract the defendant had
no notice or knowledge nntil after the date of
the institution of this suit”
on the ground that the defendant is not a pur-
chaser within the meaning of the Wyoming
statute concerning conditional sales and it is
therefore immaterial whether or not it had
notice of the contract.

The court overruled plaintiff’s objection and
admitted the clause in evidence.

9. The plaintiff put in evidence the chattel
mortgage act of the State of Wyoming (Com-
piled Statutes of Wyoming, 1910, page 909) the
relevant portions of which are as follows:

Section 3727 provides that “ Every mortgage,
bond, conveyance or ether instrument intended
to operate as a mortgage of goods, chattels or
personal property which shall not be accom-
panied by immediate delivery and be followed
by an actual and continued change of possession
of the goods, chattels or personal property so
mortgaged shall be absolutely void as against
the creditors of the mortgagor and as against
subsequent mortgagees or purchasers in good
faith, unless such mortgage, bond, conveyance
or other instrument intended to operate as a

chattel mortage shall be filed as hereinafter pro-
vided.”

Section 3728. “ Every such mortgage, bond,
conveyance or other instrument intended to
operate as a chattel mortgage shall be filed in
the office of the county clerk where the property
is and shall be indexed by the clerk of such

10
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county in a book to be kept by such clerk, to
be called the Chattel Mortgage Index.”

Section 3732. “Every such mortgage, bond,
conveyance or other instrument intended to
operate as a chattel mortgage shall take effect
and be in force from and after the time of deliv-
ering same to the clerk for filing, and not before,
as to all creditors and subsequent purchasers
and mortgagees in good faith for valuable con-
sideration and without notice, and any such
mortgage, bond, conveyance or other instrument
intended to operate as a chattel mortgage shall
be void as to any subsequent mortgagee, and
without notice, whose mortgage, bond, convey-
ance or other instrument intended to operate as
a chattel mortgage shall be first filed; provided
that any such mortgage, bond, conveyance or
other instrument intended to operate as a chattel
mortgage shall be valid between the parties,
anything contained in this chapter to the con-
trary notwithstanding, until the debt thereby
secured is fully paid.”

10. After hearing arguments of counsel on
the whole case the court reserved its decision.
At the close of the oral argument defendant’s
counsel submitted a brief and plaintiff’s counsel
was given two weeks within which to file brief.
After considering the briefs the court rendered
the following decision:
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NEW JERSEY SUPREME COURT.

Hudson County.

Ingersoll-Rand Company, a
corporation,

Plaintiff,  Action at 10
Vs, Law.

United States Fidelity & Decision.
Guaranty Co,
Defendant.

Colby & Whiting, attorneys for plaintiff.

McDermott & Enright, attorneys for defend-

ant. 20

Wittiam H. Speer, Circuit Judge:

This action was tried before me by consent
without a jury. The decision is to be made upon
an agreed statement of facts, which is hereto
annexed, eked out by some evidence introduced
at the trial.

The theory of the plaintiff’s case, as briefly
stated in his memorandum, is as follows:

“ The machinery in question was delivered 30
to Prendergast and Clarkson under a con-
tract which provided that the title and right
to possession of the compressor, furnished
in accordance with the contract, should re-
main in the plaintiff until the compressor
should be fully paid for in cash. There-
after, and at a time when Prendergast and
Clarkson was in default in its payments on
account of the compressor, the United States
Government took possession of this ma- 40
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chinery. The United States did not take
possession by virtue of its right of eminent
domain, but by virtue of an agreement with
Prendergast and Clarkson. It therefore
obtained only such right to possession as
Prendergast and Clarkson had. This right
was subject to the rights of the plaintiff.
When *the United States, on September 28th,
1906, turned over to the defendant, the
United States Fidelity and Guaranty Com-
pany, the plant of Prendergast and Clark-
son, the defendant acquired only such rights
in the machinery in question as the United
States had acquired through Prendergast
and Clarkson. Neither Prendergast and
Clarkson, nor the United States, had any
right to possession as against the plaintiff
and therefore neither could grant such right
to the defendant. The plaintiff by reason
of its contract with Prendergast and Clark-
son had at all times both the title and the
right of immediate possession to the com-
pressor. The defendant's refusal to recog-
nize the plaintiff's title, and more particu-
larly, its refusal on October 1st, 1906, to
return the compressor and machinery to the
plaintiff upon demand, was an unlawful
conversion of such compressor and ma-
chinery."

Upon the best reflection which | have been
able to give the case in the limited time at my
disposal for that purpose | have concluded that
the theory of the plaintiff's case as hereinbefore
stated is the correct theory and that plaintiff is
entitled to judgment in this action for reasons
which | will briefly state hereinafter.



35

First Decision of Judge Speer.

The case of the plaintiff has been attacked,
on behalf of the defendant, upon three different
grounds. First, it is denied that that part of
the specifications which reserves in the plaintiff
title to the compressor was a part of the con-
tract between the plaintiff and Prendergast and
Clarkson. Second, it is contended that the de-
fendant is a “purchaser’ within the meaning
of the Wyoming statute. Third, it is claimed
that the defendant obtained a good title through
the United States Government. | am satisfied
that none of these contentions of the defendant
is well founded, and | will deal with them briefly
in the order of their presentation.

First, as to the contention of the defendant
that the specifications attached to Exhibit A
are no part of Exhibit A except as to the size
and dimensions of the compressors mentioned
in Exhibit A, and that they are referred to in
the contract only for the purpose of fixing the
size and dimensions of the compressors. The
ground upon which defendant urges this conten-
tion is that “where unsigned specifications are
not under the terms of the contract made a part
of the contract, they may be used to amplify the
contract only to the extent that the contract re- gQ
fers to it and only for the purpose that the
contract refers to it. They cannot add ad-
ditional terms to the contract.”

| have stated the contention in the language
of defendant’s counsel in order that it may not
be minified by my unintentional misstatement.
It seems to me, however, that defendant’s
counsel in stating the rule as broadly as he does,
begs the very question which it is my duty to
decide and assumes that as proved which it is qq



10

20

30

36
First Decision of Judge Speer.

his function to establish. The point is purely
one of construction. Rules of construction are
“principles deduced from men’s general conduct
and motives.” Powell Cont., p. 223. They are
the “ conclusions of good logic and sound reason-
ing applied to the agreement of the parties.”
Kent’s Com. Vol. Il, p. 553. “These rules,
however, for the most part, look only to the
ascertainment of the probable intention of the
parties, and derive their authority from the fact
that they are just conclusions drawn from the
ordinary conduct of men.” The object of in-
terpretation and construction is to find the in-
tention of the parties. “Where the language of
a contract refers directly to some other docu-
ment or paper, and makes it clear that the
parties contracted with reference to such writ-
ing, it will constitute a part of their agreement.”
Bradley v. Marshall, 54 111 173; Wilson .
Randall, 67 N. Y. 338; Babbit v. Globe, etc. Co.
66 N. C. 71; Smith v. Turpin, 22 Ohio St. 478;
Adams v. Hill, 16 Me. 215; Edwards v. Farmers’
Ins. Co. 74 111 84; McGeragle v. Broemel, 53
N. J. L. 59.

It is manifest, therefore, that in order to as-
certain to what extent the specifications are
intended to be incorporated and operative re-
sort must be had to the intention of the parties
as it existed at the time of their annexation.
That they were intended to have some effect in
the case now on trial is admitted by both
parties, and it is my duty to ascertain what
their intention was with respect to the extent
of that effect. | cannot doubt, after looking
closely into the internal evidence furnished by

460\ the documents themselves, that the contract and
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specifications in their entirety were intended to
be one instrument; in other words that the
specifications in their entirety were intended to
be made a part of the agreement. The specifi-
cations in their entirety were attached to the
contract and referred to therein as attached.
They were dated in typewriting synchronously
with the contract. They were addressed in type-
writing to Prendergast and Clarkson, Cody, Wy-
oming. Many of the descriptive data are not
reasonably referable to mere *size and dimen-
sions’ but were yet obviously intended to be
operative, as appears by the printed matter
being eked out by typewriting. Some matter
therein is excised therefrom. The specifications
were obviously specifications of “ The contract,”
or a more detailed statement of its terms, and,
as such, constitute a complementary statement
of intentions and details. When looked at as an
entirety they constitute an harmonious state-
ment of the terms and conditions of the con-
tract, each of which has received the attention
and revision of the parties intended to be bound
thereby. The mere fact that they are not signed,
if it be considered that they are not, is inconse-
quential. The obligation of the parties depend-
ed on the signature to the contract. Its identi-
fication, which such signing would have effected,
was manifest from its annexation, and its in-
corporation wholly was a matter of intention.
All this is made clear in McGeragle v. Bromel,
53 N. J. L. 61. Furthermore, the manner of
reference gives some indication of an intention
to incorporate them in their entirety and not
for a merely limited purpose. It does not refer
to them as attached for the mere purpose of the
ascertainment of size and dimensions, but refers
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to them unlimitedly as attached and indicates
that the size and dimensions may be ascertained
therefrom.

The principles underlying the above conclu-
sions find support in Cyc (Vol. 9), p. 852; Hut-
cheon v. Johnson, 33 Barb. 392; Franklin Sav-
ings Institution v. John Reed, 125 Mass. 365;
Close v. Clark, 16 Daly, 91, 9 N. Y. Suppl, 538;
Sawyer v. Hammatt, 15 Me. 40.

Several cases have been cited by defendant
in the very able brief of his counsel, but I
think it will be found that none of them sup-
ports the rule contended for by him in the
broad generality of the language in which he
has stated it, and that all of them when closely
examined will disclose that in the case then un-
der consideration the guiding principle in the
mind of the court in making the decision was
that he was bound to ascertain the probable in-
tention of the parties from the language used
by them in the contract then under considera-
tion and from the circumstances which surround-
ed the parties at the time they entered into it,
and that viewed in the light of those circum-
stances and of the language of the contract
itself it was unreasonable to conclude that the
probable intention of the parties was that the
specifications in their entirety were intended to
be incorporated into and form a part of the
contract itself.

It is next contended by the counsel for de-
fendant that if | should hold, as | have held,
that the specification attached constitutes a con-
ditional bill of sale, that the same was not re-
corded as required by the statute of Wyoming,
and that the same was void as against a bona
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Me purchaser. That statute (Sec. 3745 of the
compiled statutes of 1910 of Wyoming) dealing
with conditional sales, reads as follows:

“No sale, contract or lease wherein the trans-
fer or title of ownership of personal property is
made to depend upon any condition, shall be valid
against any purchaser or judgment creditor of
the vendee or lessee in possession, without no-
tice, unless the same be in writing, signed by
the vendee or lessee, and the original or a copy
thereof filed in the office of the County Clerk
of the county wherein the property is; said in-
strument so filed shall have attached .thereto an
affidavit of such vendor or lessor, or his agent
or attorney, which shall set forth the names of
the vendor or vendee, or lessor or lessee, with
a description of the property transferred and
the full and true interest of the vendor or lessor
therein. All such sales or transfers shall cease
to be valid against purchasers in good faith,
or judgment or attaching creditors without no-
tice at the expiration of one year from the date
of such sale, unless the vendor or lessor shall
within thirty days prior to the one year from
the date of such sale or transfer, file a similar
affidavit to the one above provided for in the
office of said Clerk, and the said vendor or lessor
may preserve the validity of his said sale or
transfer of such personal property by an an-
nual re-filing in the same manner as aforesaid
of such copy. (Laws 1895 Ch. 40, Par. 1; R. S.
1899, Par. 2837.)”

It is admitted in the statement of facts that
the contract Exhibit A was not recorded in Wy-
oming, nor did the defendant have notice of it.
It is contended that the defendant under the
written agreement set out on page 2 of the
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statement of facts was a purchaser within the
purview of the statute. But | have concluded
that the defendant is not a “ purchaser without
notice” within the meaning of the conditional
sales act of Wyoming. Counsel for plaintiff in
his very able brief has accurately stated the
reasons which have induced me to arrive at
this decision, as follows:

“The defendant claims to be a purchaser
by virtue of the written agreement with
Prendergast and Clarkson, set forth on
page 2 of the Statement of Pacts. This
agreement, in terms, assigns only the right,
title and interest of Prendergast and Clark-
son. It will also be noticed that this agree-
ment is an assignment upon condition or a
conveyance as security. Bouvier’s Law Dic-
tionary (Rawles Third Edition) defines
‘Purchaser’ as follows: ‘A buyer; a vendee.
A mortgagee or a conditional vendee is not
a purchaser,” citing Campbell Printing
Press & Mfg. Co. v. Dyer, 46 Neb. 830; 65
N. W. 904. See also Racine-Sattley Co. v,
Mehen, 114 N. W. 602, 604.

“ A conditional sale of goods is valid at
common law even against a bona fide pur-
chaser for value. Cole v. Bery, 42 N. J.
Law, 308; Warner v. Roth, 2 Wyoming 63.

“The statute upon which the defendant
relies is in derogation of the common law
and should be strictly construed. It pro-
vides that an unrecorded conditional sale
shall be void against ‘any purchaser or
judgment creditor of the vendee or lessee
in possession without notice.” The intent
of the statute is obviously to protect subse-
quent purchasers who part with value re-
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lying on the apparent ownership of the con-
ditional vendee. At the time the agree-
ment was made on which the defendant re-
lies, Prendergast and Clarkson was neither
a ‘vendee in possession’ nor had it con-
tracted for the machinery in question. The
defendant obtained these goods without ever
having parted with any value or given any
credit for them. Surely this statute was
never intended to aid one in an attempt to
obtain something for nothing.

“The courts of this state have construed
a similar statute in the following cases:
Wooley v. Geneva Wagon Co., 59 N. J. L.
278; Reischman v. Masker, 69 N. J. L. 353;
General Electric Co. v. Transit Equipment
Co. 57 N. J. Eq. 460; Faleanau v. Reliance
Steel Co.,, 74 N. J. Eqg. 325; Smith v. Hotel
Ritz Co., 74 N. J. Eq. 616.

“Reischman v. Masker, supra, is directly
in point. The New Jersey statute when that
case was decided, declared unrecorded con-
tracts of conditional sale to be *absolutely
void as against the judgment creditors of
the person so contracting to buy the same,
and subsequent purchasers and mortgagees
in good faith.” The Court of Errors and
Appeals held that this statute did not protect
ordinary creditors of the vendee.

“ At the time the defendant claims to have
‘purchased” the machinery in question
neither Prendergast and Clarkson nor the
United States Government was in posses-
sion of it or had any title to or right to the
possession of it. The attempted purchase
was a purchase of after acquired property,
and at law, void. Smithurst v. Edmunds,
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1 McCarter, 408, at 413 ; Looker v. Peckwell,
9 Vr. 253, affirmed in 10 Vr. 134; Mc-
Farland v. Stanton Mfg. Co., 8 Dick. Ch.
at 650.”

This brings us to consider the last point urged
by the defendant, which is that the United
States Government having taken the property
and transferred it to the defendant, the de-
fendant cannot be held guilty of a conversion
thereof.

Assuming it to be true that the United States
Government had a right to take possession of
the machinery claimed in this case and therefore
could lawfully turn it over to the defendant,
it is also true that the right of possession
claimed by the United States, if it existed, was
derived from its contract with Prendergast and
Clarkson, was subject to the plaintiff’s title and
right of possession, and terminated when de-
mand was made for the return of the goods.
The statement of facts in this case makes it
perfectly manifest that the United States Gov-
ernment, acting through the Department of the
Interior, took possession of this property under
the authority conferred by paragraph 22 of the
specifications, which paragraph expressly pro-
vides that a suspension of the contract may be
declared for reasons therein specified, and that
in case of such suspension “he may take posses-
sion of all machinery, tools, appliances, and ani-
mals employed on any of the works to be con-
structed under the contract and of all materials
belonging to the contractor delivered on the
ground, and may use the same to complete the
work, or he may employ other parties to carry
the contract to completion, substitute other
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machinery or materials, purchase the material
contracted for in such manner as he may deem
proper, or hire such force and buy such ma-
chinery, tools, appliances, materials and animals
at the contractor’s expense as may be necessary
for the proper conduct of the work and for fin-
ishing it in the time agreed upon.”

The assumption, therefore, of the defendant
that the United States Government, under its
right as sovereign, took the absolute title to the
machinery and a few days later gave it to the
surety company is contrary to the stipulated
facts. It is true that, if this machinery were
necessary for the public use, the United States
had a right to take the absolute title upon the
payment of just compensation therefor. But it
is not true that it ever exercised that right.
In the case in question the Government of the
United States acted solely under its contractual
and proprietary rights and made no pretense
of taking the property under the right of emi-
nent domain. Inasmuch, therefore, as it ex-
pressly rested its rights to possess itself of the
property upon the contract, it cannot now be
held that those rights had any other origin or
are subject to any other limitations.

I am constrained to hold, therefore, that the
United States Government never indicated in
any way that it intended to take any rights in
this machinery other than those it had obtained
from Prendergast and Clarkson. It neither ex-
pressly nor impliedly promised to pay the Inger-
soll-Rand Company for its title and right of
possession. Its possession was either tortious
or dependent upon the rights granted to it by
Prendergast and Clarkson. If the Government’s
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taking possession of the property was tortious,
it follows that the retention of the property
by the defendant is likewise tortious, and that
the plaintiff would be entitled to recover from
the defendant the value thereof.

Such being the conclusions to which | have
arrived, it results in my finding that the value
of the machinery converted by the defendant
was $5,771. Of this amount $2,000 had been
paid. | am of opinion that the reservation of
title to the * compressor, etc.” is not sufficient
to include the accessories, and therefore that
the judgment should be for $3,025.43 with in-
terest from October 1, 1906; and such will be
the order.
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Thereafter, with the consent of the plaintiff,
the case was reopened for the purpose of per-
mitting the defendant to submit a supplemental
brief. Upon reconsidering the case the court
rendered the following decision:

NEW JERSEY SUPREME COURT.

Hudson Circuit.

Ingersoll-Rand Company, a
corporation,

Plaintiff, )
Action at Law.
VS. ..
Decision.
United States Fidelity and

Guaranty Company,
Defendant.

Colby & Whiting Esgs., attorneys for plain-
tiff.

McDermott & Enright, Esqgs., attorneys for
defendant.

William H. Speer, Circuit Judge.

This action was tried before me by consent
without a jury. Some considerable time ago,
under great pressure of business, | wrote a
memorandum of decision favorable to plaintiff.
Thereupon defendant’s attorneys, with consent
of plaintiff’s attorneys, sought and obtained the
privilege of filing a supplemental brief. 1 ac-
ceded to this readily because I felt that the ends
of justice would be thereby best subserved, in
view of the fact that the great pressure of court
business which was well-nigh overwhelming me
at the time of my previous consideration of the
cause, had given me insufficient time for such
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deliberation thereon as the importance at once
of the cause and the legal questions involved
therein required. My subsequent consideration
mf thé cause has compelled me to the conclusion
that | did right in granting the privilege of fil-
ing the supplemental brief, for, aided by it and
my own unhurried independent investigations, |
have come to the conclusion that my previous
decision was erroneous and that judgment in
this case should be given for the defendant.

I shall only deal in this memorandum with
one of the questions involved. It must not, how-
ever, be supposed because | deal with only one
question in this memorandum that upon the
others my findings are for the plaintiff. Such is
not the case. My finding upon the whole case
is for the defendant. Plaintiff was furnished
with a copy of defendant’s supplemental brief
and filed no answer thereto. In that brief the
questions involved in the cause were exhaust-
ively discussed, and, consequently, plaintiff will
be in possession of the authorities bearing upon
the subject much more fully than I shall, or need
to, cite them here.  The question with which I
shall briefly deal is the one involved in the
first round of defendant’s attack on the case of
the plaintiff, viz: “ 1t is denied that, that part of
the specifications which reserves in the plaintiff
title to the compressor was a part of the con-
tract between the plaintiff and Prendergast &
Clarkson.” | think that this contention of de-
fendant is sound and dispositive of the case.
1 think that the specifications attached to Ex-
hibit A are no part of Exhibit A except as to
the size and dimensions of the compressors
mentioned in Exhibit A, and that they are re-
ferred to in the contract only for the purpose of
fixing the size and dimensions of the compress-
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ors. | think that defendant is right in its con-
tention that “where unsigned specifications are
not, under the terms of the contract, made a part
of the contract, they may be used to amplify the
contract only to the extent that the contract re-
fers to them and only for the purpose that the
contract refers to them.” And | said in my
previous memorandum of decision, “the point
is purely one of construction. Rules of con-
struction are principles deduced from men's
general conduct and motives. They are ‘the
conclusions of good logic and sound reasoning
applied to the agreement of the parties." ‘These
rules, however, for the most part, look only to
the ascertainment of the probable intention of
the parties, and derive their authority from the
fact that they are just conclusions drawn from
the ordinary conduct of men." The object of
interpretation and construction is to find the in-
tention of the parties. “Where the language of
a contract refers directly to some other docu-
ment or paper, and makes it clear that the par-
ties contracted with reference to such writing,
it will constitute a part of their agreement.” ”

It now seems clear to me that a due attention
and obedience to these institutional doctrines in
their application to the facts in the case sub
judice should have led me to the conclusion
which has now been arrived at by me, rather
than to the one announced in my first memo-
randum of decision. The intent to incorporate
into the contract documents physically apart
from the contract must be expressed in the con-
tract and must be clear of all doubt. In a con-
tract a reference to another document, whether
annexed or not, will not be legally sufficient to
incorporate the document for any other purpose
than that indicated in the reference. That these
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two propositions state sound rules of the law
of construction is manifest from the cases so
copiously cited and quoted from in defendant’s
supplemental brief. Perhaps as strong a case
as can be fund in support of the rule enunciated
in the second proposition is Short v. Van Dyke,
50 Minn. 286. What alien documents the writ-
ten contract is to include and to what extent
those documents are to be incorporated must
be determined by a reference to the contract it-
self. It is the sole expositor of the extent of its
obligations. This rule, it seems to me, is to be
deduced from the cases of Short v. Van Dyke,
50 Minn. 286; Stocker v. Partridge, 25 N. Y.
Sup. Ct. 193, and Noyes v. Butler Bros,, 98
Minn., as well as Cruthers v. Donohue, 84 Atl.
323, where the court said “But in the absence
of an express provision in the contract the speci-
fication can neither restrict nor extend the scope
of the contract to subjects other than those
covered by the contract.” Analogies may be
found in the parol evidence rule as enunciated in
Naumberg v. Young, 15 Vr., and in the Statute
of Frauds rule, where a connection is not al-
lowed to be established between several docu-
ments, where such connection does not appear
on. their faces. The protection of the contract-
ing public requires, it seems to me, that the
rules as above stated should not be relaxed.

| think that in my previous consideration of
the case | based my conclusions upon improper
data, i. e, on the internal evidence furnished
by the specifications themselves; and upon the
application of too broad rules of construction—
broader than the decided cases would warrant.
The true rules which should have been applied
by me will be found in the supplemental brief
cf defendant, pages 3 et fol. as far as point 2
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to which this reference is made so that plaintiff,
who possesses that brief, may refer to them
without my citing them here.

These rules result in my ordering judgment
for defendant.

The plaintiff, in writing, requested the court
to make the following rulings:

1 That the whole of the unsigned specifica-
tions attached to the signed contract (Exhibit
A) and referred to in paragraphs 6 and 7 of the
Statement of Facts constitute a part of that
contract.

2 That the compressor in question in this
case was delivered to Prendergast & Clarkson
under a contract which provided that the title
and right of possession to said compressor
should remain in the Ingersoll-Eand Company

until the compressor should be fully paid for in
cash.

3 That when the United States Government
took possession of the compressor in question, it
took it subject to the rights of the plaintiff un-
der its contract with Prendergast & Clarkson.

4. That when the United States, on Septem-
ber 28th, 1906, turned over to the defendant,
United States Fidelity & Guaranty Company,
the plant of Prendergast & Clarkson, the de-
fendant thereby acquired no greater rights in
the compressor in question than Prendergast &
Clarkson had had at the time it delivered up

possession of the same to the United States
Government.

3 That the plaintiff by reason of its con-

tract with Prendergast & Clarkson had at all

times both the title and right of possession to
the compressor.

go
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6. That Prendergast & Clarkson by the writ-
ten agreement referred to in Paragraph 3y2 of
the Statement of Facts, granted to the defendant
no rights in the compressor as against the plain-
tiff.

7. The written agreement referred to in
Paragraph 3y2 of the Statement of Facts, inso-
far as it applies to the compressor in question,
was an attempt to convey Prendergast & Clark-
son’s right, title and interest in after acquired
property and was void.

8. That the defendant was not a “purchaser
or judgment creditor of the vendee or lessee in
possession without notice” within the purview
of Section 3745 of Compiled Statutes of 1910 of
Wyoming.

9. That the plaintiff’s contract with Prender-
gast & Clarkson was valid as against the de-
fendant and the reservation therein of the title
of possession to the compressor was valid as
against the defendant, although said contract
was not recorded.

10. The written agreement referred to in
Paragraph 3y2 of the Statement of Facts is a
“chattel mortgage or other instrument intended
to operate as a chattel mortgage” and the
plaintiff is a “creditor of the mortgagor” with-
in the purview of the Wyoming Chattel Mort-
gage Act, Wyoming Compiled Statutes, Section
372, et seq., and said agreement is void as
against the plaintiff.

11. That the defendant’s rights in said com-
pressor were subject and subordinate to the
plaintiff’s title and right of possession.

12. That on October 1st, 1906, the defendant
unlawfully converted said compressor to its own
use to the damage of the plaintiff.
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And further requested that the rulings of the
court upon the said propositions or points of
law be stated in the findings and included in the
postea.

The court refused to make each of said re-
quested rulings and upon the whole case found
in favor of the defendant and against the plain-
tiff. . W

13, Judgment was entered for the sum of
$39.10 costs in favor of the defendant and
against the plaintiff.

14. Annexed are copies of the documentary
evidence relevant to the questions on review.

COLBY, WHITING & MOORE,
Attorneys of Appellant.

EXHIBIT A

Estimate foe Prendergast & Clarkson,
Cody, Wyoming.

ORDER DEPT.
Jul 25 1906
Received .................. oo

Answered

We propose to furnish you:

One INGERSOLL RAND CORLISS (Cross
Compound Steam & Air) Class ‘BBS’ Air Com-
pressor of the size and dimensions as set forth
in the attached specifications.

One INGERSOLL RAND (Cross Compound
Steam & Air) Imperial Type 103 Air Com-
pressor having Meyer Cut Off Steam Valve, of
the size and dimensions as set forth in the at-
tached specifications.
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QOirie Vertical Steel Air Receiver, 54 inches in
diameter by 12 feet high, strongly made and
tested np to 165 pounds water pressure, with
manhead, safety valve, pressure gauge, drain
cock, and flanges for Inlet and Discharge pipes.
Made of best 60,000 pounds tensile strength
Steel, side seams double riveted and heads
dished.

One complete set of Pressure Gauges for High
Pressure Steam, Steam Receiver, High Pressure
Air and Intercooler, all to be suitably mounted
on a gauges Board.

One Cochrane or equal Steam Separator with
Davis or equal Trap for automatically removing
water from Separator.

One Exhaust Header to be attached to the
Feed Water Heater for exhausting steam into
the atmosphere.

One Brass Tube Feed Water Heater of about
350 Boiler Horse Power Capacity.

One Boiler Feed Pump of ample capacity for
pumping feed water into 350 Horse Power of
Boilers.

One Duplex Steam Pump having a capacity of
80 Gallons per Minute against a head of 100
feet. This pump to be arranged for operating
with Compressed Air.

One Sturtevant 10 K. W. Generating Set con-
sisting of a 6x6 V. S. Automatic enclosed en-
gine direct connected to a 220 Volt Direct Cur-
rent Generator, with Switch Board and Fittings
all complete as per their Specifications dated
Jan. 19th, 1906.

Price Thirteen Thousand and One Dollars,
$.13,001.00
F. O. B. Cody, Wyoming, Carload Freight.
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Delivery,

Shipment on the Imperial Type 10, 3 Meyer
Cut Off Valve Compressor to be made within 10
days from Denver, Col.

Shipment on the Corliss Class BB3 Com-
pressor to be made in 90 days from receipt of
order. :

Shipment on balance of machinery to be made
with the Class BB3 Compressor from Chicago.

Terms/

One Third Cash on Shipment, One Third Cash
Sixty days thereafter, Balance One Hundred
and Twenty Days after Shipment.

ORDER DEPT.
Jul 25 1906

Received

Answered

The above machinery not of our manufacture
shall be of Standard Make and Construction
and we will warrant it to be of First Class
Material and Workmanship.

Erecting Engineer.

We will furnish you the services of an Erect-
ing Engineer to superintend the erection of the
Air Compressors for a period not exceeding 4
weeks, you furnishing him board.

Yours Respectfully
THE INGERSOLL RAND CO.
M. W. Priseler

ACCEPTED Feb. 24th, 1906:

Prendergast $ Clarkson
By T J Prendergast President

20
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Unsigned specifications attached to Exhibit

A and referred to in paragraphs 6 and 7 of
Statement of Facts.

ORDER DEPT.
Jul 25 1906
Received ..........cccoo...
10 Answered ......ccoc.......
PROPOSAL

From
RAND DRILL COMPANY,
128 BROADWAY

New York, Feb, 24th, 190 6
For and in consideration of the hereinafter
named amount, we propose to furnish

To Prendergast & Clarkson
™ Cody, Wyoming.

Type.

One Rand-Corliss (Cross Compound Steam
and Air) Class “BB3” Air Compressor of the
size and dimensions as set forth in the following

SPECIFICATIONS:

Cylinder Dimensions.

High Pressure Steam Cylinder 14 H dia. by’
30 Low Pressure Steam Cylinder 24 dia. by 55 stroke.
Low Pressure Air Cylinder 24 dl_a. by
High Pressure Air Cylinder 14 Ndia. by
Capacity.

The capacity of this compressor in free air
per minute is 1500 cubic feet, when running at
its nominal speed of 96 revolutions per minute.

(Cylinder displacement.)

40
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Working Pressures.
Indicated Horse-Power.

With 125 pounds steam pressure at the en-
gine and delivering the above quantity of free
air under a pressure of 100 pounds, this com-
pressor will develop 230 indicated horse power.

High Pressure Half

When the high pressure half of this com-
pressor is sold as a single compressor, the same
specifications apply with the addition that the
outboard pillow block is that of the low pressure
half, and is fitted for the reception of the second
frame at any future time when it is desired to
compound both steam and air cylinders.

General Description of
Corliss Engine

Engine to be compounded nows-condensing
of the twin type, with H. P. engine and L. P.
engine set parallel and connected to one crank
shaft, with cranks set at right angles; both
cylinders fitted with Corliss valves, with im-
proved releasing gear for operating the same.

Steam Cylinders.

Steam cylinders to be of extra strong, close
grained iron (cast in loam), the castings to be
good and sound; the exhaust chambers in both
cylinders to be separated from trunk of cylinder
and insulated; the cylinder walls to be protected
from radiation by a heavy coat of non-conduct-
ing material and lagged all over with a neat
ornamental iron casing.

The cylinder heads to have corrugated or
ground joints. The valves to be of cylindrical
form with ample wearing surface so located in
ports as to render the use of springs unneces-

40
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sary and make steam passage short and direct,
reducing clearance to a minimum.

Pistons and Piston Rods.

Pistons in H. P. and L. P. cylinders fitted
with hull rings having large hearing surfaces,
centered in cylinders with steel set screws and
hronze metal jamb nuts, packed with self-adjust-
ing rings, and light springs, and all joints
scraped and fitted steam-tight.

Steam Valve Gear
and Governor.

Valve gear to be of releasing type, the point
of cut-off in both cylinders being regulated by
governor. The hooks for operating the trips
for releasing the steam valves to be faced with
hardened steel, the form of steel plates allowing
eight wearing surfaces to be used on each one
before it is necessary to replace them with new
ones; the hooks and valve stems to be of steel,
the valve connection heads to be of bronze
metal. These last -to Dbe provided with
wedge adjustment for taking up wear.

All pins made of best machinery steel.

The dash pots for closing the steam valves
to be of the vacuum type with air check valve
in vacuum chamber; the pots to be bolted to
cylinder feet in regular manner.

The governor to have sliding weight speed
adjustment, and automatic stop motion operated
in case of governor belt breaking.

The L. P. cylinder, also, to be operated from .
H. P. governor by a mechanism which permits
of the adjustment of the receiver pressure, still
retaining the automatic control of the cut-off

.Q mechanism.
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The steam and exhaust valves of the L. P.

cylinder, to be operated by independent eccen-
trics and wrist plates.

Frames and Guides.

The frames and guides to be of standard pat-
tern of the girder type, the guides being bored
and ends squared up true with the boring.

The main pillow block to be cast in one piece,
with extra large bearing surface on foundation
to support the weight of the wheel, and firmly
bolted to girder bed.

The end of guide and each end of main pillow
block to have provision made for catching all
drips.

The main pillow block boxes to be made in
four pieces, the bottom and quarter boxes to
be lined with genuine babbitt metal peined in,
all bored and fitted to shaft, and all cheek
boxes to be adjustable by wedges.

Cranks and Shaft.

Cranks to be made of charcoal cast iron,
forced and keyed on shaft; crank pins to be
made of best forged crucible steel, 4" diam,

long in bearing.

Shaft to be made of the best hammered iron
or steel; the bearings to be 7" diam. by 14"
long; the wheel seat to be 9" diam.; length as
required.

Cross-Head.

Cross-head to be made of cast iron, furnished
with bronze or babbitt metal shoes having ex-
ceptionally large wearing surfaces, and adjust-
able by means of wedge blocks and screws, the
shoes being turned and fitted to guides; pin to
be made of steel and to be 3y>" diam., and 4"
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long in bearing. Cross-head fitted to piston
rod.

Connecting Rod.

Connecting rod to be made of the best ham-
mered open hearth steel. Both ends to be made
with solid end and wedge adjustment.

Crank pin boxes to be made of the very best
quality of bronze, lined with genuine babbitt
metal.

Cross-head boxes to be of the best quality of
phosphor bronze, without lining and to be bored
and scraped to a true surface.

Fly Wheel.

Fly wheel to be 12ft, diam. by 10" face;
made in halves with one sets of oval arms; to
weifh 12,000 pounds; the joints all to be
(broken joint) secured with Burden iron bolts,
and to be secured at rim by dowel pins and
keys.

Receiver.

A horizontal steam receiver to be placed be-
tween the high and low pressure steam cylinders.

ORDER DEPT,
Jur 5 196
Received .........ccuve....

Answered ...... —

Air Pump and Condenser.
No Condenser

Cylinder Connections.

Air and steam cylinders to be tied together
by insert arranged to secure perfect alignment
of cylinders, perfect rigidity of structure, and
arranged to be readily disconnected, to make
cylinders easy of access.
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Regulator.

The compressor to be fitted with an air regu-
lator acting in conjunction with the speed
governor, thus retaining all desirable features
of an automatic cut-off and regulating the speed
by air pressure.

Air Cylinders and Pistons.

Air cylinders to be of extra strong iron, bored
perfectly true and parallel, tested with hydraulic
pressure, and fitted with cast iron water jackets
properly fitted for circulation of water, and
hand holes for cleaning.

Pistons of box type and ample depth, fitted
with self-adjusting packing rings.

Hooded Heads.

Low pressure air cylinder heads to be hooded
so as to form a closed inlet passage to-connect
to a conduit leading outside of building to admit
cold air to cylinder.

Air Valves.

The low pressure air cylinder to be fitted with
Corliss inlet valves and Direct Lift outlet
valves. The high pressure air cylinder to be
fitted with Corliss inlet valves and Direct
Lift outlet valves.

Oiling Devices.

Nathan’s glass, self-acting oil cups (or equiva-
lent) on all bearings and pins where possible;
the crank to have centrifugal oiler, and cross
head pins to be lubricated by stationary cups
with stands and wipers; all bearings for con-
tinuous running cylinders to be provided with
approved sight feed lubricators or with sight
feed fittings for connecting main oil storage
reservoir.

20
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Steam and Air Ganges.

High pressure steam, steam receiver, and high
and low pressure air gauges to be provided.

Foundation Bolts and Plates.

All necessary wrought iron foundation bolts
and plates for anchoring the engines to founda-
tion, with template for setting them, to be pro-
vided.

Wrenches.

A full set of steel wrenches for all nuts liable
to adjustment, also eye bolts, to be provided.

Painting.
All parts of engine, not finished, to have a

coat of filler and priming coat of paint before
leaving shop.

Shipping.

All parts of engine, not painted, to be well
slushed before leaving shop; small parts to be
boxed, and large parts to be skidded and shipped
in good order.

Weight.

Gross estimated weight of compressor 75000
pounds.

Over all Dimensions.

Extreme length 29 feet 6 inches; extreme
width 14" feet 6" inches. High pressure
half, extreme width............. feet............. inches.

Plans.
Plans for foundation and general plan to be
furnished without extra cost.
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In General.

The workmanship and material to Be of the
best quality for the purpose intended; and the
performance to Be equal to that of the best
compressors of this type.

Delivery.
This compressor to Be delivered f. 0. B cars
Cody, Wyoming

Price.
(For prompt acceptance only.)
For the sum of ($------------- —m
ORDER DEPT.
Jdun 5 196
Received ........ccccoevneee
Terms.

This contract supersedes all verbal agree-
ments and understandings, and includes all at-
tachments furnished with the compressor, and
no variations from or additions to same will Be
made, unless specially agreed upon in writing.
Delivery is contingent upon any delays caused
by fires, strikes, floods, accidents, or other causes
unavoidable or Beyond our control.

This contract is subject to the approval of an
officer of the Rand Drint Co.

It is understood that the acceptance of this
compressor when delivered constitutes a waiver
of albclaims for damage By reason of any delay;
and it is further agreed that the compressor,
etc., above specified, shall remain our property

10
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as security for deferred payments until fully
paid for in cash.

RAND DRILL COMPANY,

Accepted :..oceeieeiiiiiiieeen 190

PROPOSAL (
From
RAND DRILL COMPANY
128 BroaDWAY,

Ne.w York, Feb. 24th, 1906

ORDER DEPT.
Jul 5 196
Received .......cccvveneee.
Answered ...

For and in consideration of the hereinafter
named amount, we propose to furnish

To Prendergast & Clarkson

Cody, Wyoming,
Type.

One Compound Steam and Compound Air
(Imperial Type 103) Corliss Air Compressor of
the size and dimensions as set forth in the fol-
lowing

SPECIFICATIONS:
Cylinder Dimensions.

High Pressure Steam Cylinder 14 ..."" dia. by

Low Pressure Steam Cylinder 24 . ----"dia. by . stroke
Low Pressure Air Cylinder 24....__ - dia by '
High Pressure Air Cylinder 13— dia. by

Capacity.

The capacity of this compressor in free air
per minute is 1100 cubic feet, when running
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at its nominal speed of 131 revolutions per
minute.
(Cylinder displacement).

Working Pressures.
Indicated Horse-Power.

With 125 pounds steam pressure at the
engine and compressing the above quantity of
free air under a pressure of 100 pounds, this

compressor will develop 180 indicated horse-
pOWer.

Main-Frame.

Main-frame to be cast in one piece up to and
including the 16 inch stroke; on larger sizes, it
is to be cast in halves with flanged joints, which
are to be accurately planed and firmly bolted
together. Frame to be strongly ribbed to in-
sure rigidity, and to be built with a broad base
to rest upon the foundation.

Main-Bearings.

Main-bearings to be cast solid with the frame,
bored and faced for removable bronze or babbitt
bushings at the same setting that the ends of
the frame are bored and faced for the steam and
air cylinders. The bushings are to be in three
sections so as to make adjustment in two direc-

tions, always insuring perfect alignment regard-
less of wear.

Steam Cylinders.

Steam cylinders to be made of a special mix-
ture of charcoal iron and selected scrap, bored
true and parallel. Side exteriors to be covered
with mineral wool and neatly lagged with
planished steel. Steam cylinder heads to be
carefully finished.
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Receiver.
A steam receiver to be placed between the
high and low pressure steam cylinders,

Air Pump and Condenser.
No Condenser

Steam Valve Gear.

Steam cylinders to be provided with Corliss
valves, carefully scraped and fitted to a good
bearing on valve seat, and arranged to allow
for adjustment when required by wear. The
gear to be operated without the use of releasing
cams and dash-pots.

Governor and Regulator.

Compressor to be provided with a combined
speed governor and air regulator, the function
of which is to maintain a constant speed until
the air receiver pressure exceeds a prede-
termined amount, at such time reducing the
speed, and again increasing it to normal as the
pressure in receiver falls, by the air pressure
acting through a link mechanism and controlling
the point of cut-off through the high pressure
steam valves.

Air Cylinders.

Air cylinders to be made of a special mixture
of charcoal iron and selected scrap, and heavy
enough to permit of reboring. Water jackets,
for free circulation of water, to be provided for
taking up the heat of compression.

Air cylinder-heads to be made of close grain
cast iron, with provision for water circulation.
They are to contain the inlet and outlet valves,
to be hooded, and arranged for taking air from

4* outside of the compressor room.
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ORDER DEPT.
Jul 25 1906
Received ............
Answered ..................

Air Valves.

Inlet valves to be of the Corliss type, operated
by eccentrics from the main shaft. Port areas to
be sufficiently large to insure free admission
under maximum speed. Valves to be accessible
without disturbing the valve gear, by the re-
moval of the bonnets at the ends of the valve
chambers.

Outlet valves to be of the poppet type, drop
forged, or pressed from special steel. They are
to work vertically and to be fitted with light
tension springs.

Intercooler.

An efficient intercooler to be provided Dbe-
tween the air cylinders, having ample cooling
surface for abstracting the heat generated by
compression in the low pressure cylinder.

On the 16" stroke, and smaller compressors,
intercooler is to consist of two shells contain-
ing removable iron tubes placed in the base of
the frame, one on either side. On the larger
sizes, it is to consist of one shell with removable
iron tubes placed crosswise of the compressor
above the air cylinders. Water circulation to
be through the tubes.

Pistons and Piston-Rods.

Pistons to be of solid type, provided with
snap rings of special construction. Piston-rods
to be made of steel turned true and polished,
and screwed into crossheads and forced into

piston heads where they are to be held by large
steel nuts.
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Connecting-Rods.

Connecting-rods to be forged with solid or
strap ends, and made of open-hearth steel; to
be fitted with removable bronze bushings, and
both ends to be provided with suitable means for
adjustment.

Crossheads.

Crossheads to be of the slipper type, made
of special material and to have very large wear-
ing surfaces, accessible for adjustment. Cross-
head-pins to be of special steel, hardened and
ground, and to be............. diameter by.............
long.

Crank-Shaft Cranks and Pins.

Crank-shaft to be made of open-hearth steel
turned true and polished. The journals to be
............. diameter by..............Iong.

Cranks to be of the disc pattern, made of cast
iron and counterbalanced, forced on shaft by
hydraulic pressure, and keyed.

Crank-pins to be made' of special steel, hard-
ened and ground, and so fitted as to secure
parallelism with shaft, and to be......
diameter by long.

Fly-Wheel.

The fly-wheel on the 12 x 16, and smaller sizes,
to be cast in one piece; on the larger sizes to
be cast in halves with flanged joints, which are
to be securely bolted together. Wheel to be
keyed to shaft. Diameter 66 ins/ ; Weight
(approximately) 4500 pounds.

Lubrication.

An efficient form of bath lubrication to be
provided, by which the principal bearings and
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pins are automatically supplied with oil from
the crank-cases, to which it again drains, mak-
ing a continuous operation.

Air and steam cylinders to be -fitted with
adjustable automatic sight feed lubricators.

Foundation Details. :

All the necessary foundation bolts, plates and
plans to be provided, together with template for
locating foundation bolts. / 7

Weight.

Gross weight of *the compressor to be 30,000
Ibs. (Approximately)

Over-all Dimensions.

Extreme length 13 feet..... inches; extreme
width 9 feet....... inches. ?
In General.

The workmanship and .material to be of the
best quality for the purpose intended; and the
performance to be equal to that of the best
compressors of this type.

Delivery and Price.

(For prompt acceptance only).
This compressor to be delivered f. 0. b. Cody
New Yuik City,

fer the bum of ($---------- )
ORDER DEPT.
Jul 5 19B
Received .....cccooeveeennn.
Answered .............

Terms.

This contract supersedes all verbal agreements
and understandings, and the price specified in-
cludes all fittings mentioned above (unless stated
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to the contrary). No variations from, or addi-
tions to, this contract will be made, unless
especially agreed npon in writing.

Delivery is contingent upon any delays caused
by fires, strikes, floods, accidents or causes un-
avoidable, or beyond our control.

It is understood that the acceptance of this
compressor, when delivered f. o. b. as herein
above stated, constitutes a waiver of all claims
for damage by reason of any delay, and it is
further agreed that the title and right of pos-
session to the compressor, furnished in accord-
ance with this contract, remains in the Rand
Dritl Co. until the comperssor has been fully
paid for in cash.

This contract is subject to the approval of an
officer of the Rand Drint Co.

RAND DRILL COMPANY,
BY s e i, .

A cceptance.

The above proposal is hereby accepted
this............. day of..ccovivinennnne. , 19
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EXHIBIT B.

INGERSOLL-RAND COMPANY
OLD COLONY BUILDING

Main Office

11 Broadway

PM New York
Chicago march 10, 1906.

Estimate for
Ingersoll-Rand Co.,
Chicago, 111

Gentlemen—

Referring to our contract dated Feb. 24th,
1906, we authorize you to substitute in place
of the 14 & 24 & 24 & 13x 16 type 10 Imperial
compressor, a 16 &25 & 15x 20 type 10 Imperial
compressor, and you are further authorized to
add $90.00 additional to our contract price of
$13001.00 for the Cochrane Feed Water Heater
open type, instead of a brass tube Feed Water
Heater of the closed type. The Cochrane Feed
Water Heater of the open type to be of 350
h.p. capacity.

Very truly yours,

PRENDERGAST & CLARKSON
By Jas. F. Clarkson
Secy & Treas.

ORDER DEPT.
Jul 25 1906
Received

Answered

10

go

N

40






Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Ingersoll-Rand Company, a

corporation, Action at
Plaintiff-Appellant, Law.

VS. On Appeal
United States Fidelity & from
Guaranty Company, a cor- Supreme
poration, Court.

Defendant-Respondent.

Brief on Behalf of Appellant.

This case was tried before Judge William
H. Speer by consent without a jury upon an
agreed statement of facts supplemented by evi-
dence such as the Conditional Sales and Chattel
Mortgage Laws of the State of Wyoming. All
of the facts of the case are agreed upon. The
only controversy is as to the rights of the re-
spective parties in view of those facts.

The court’s first decision was in favor of the
plaintiff (p. 33). With the consent of the plain-
tiff the case was re-opened to allow the de-
fendant an opportunity to submit a supplemental
brief. After reconsidering the case, the trial
court reversed its former decision and decided
in favor of the defendant upon the whole case
(p. 45). Judgment was entered accordingly and
from this judgment the plaintiff brings the
present appeal.

Statement of Facts.

In 1905 Prendergast & Clarkson, an lllinois
corporation, entered into a contract with the
United States Government for the construction
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of the Shoshone Dam in the State of Wyoming.
The defendant, the United States Fidelity and
Guaranty Company, became surety on the bond
of Prendergast & Clarkson, guaranteeing to the
United States Government the completion of its
contract according to its terms and conditions.

The plaintiff, Ingersoll-Rand Company, is a
manufacturer of, and dealer in drills, air com
pressors and other machinery used by con-
tractors. In 1906 Prendergast & Clarkson ob-
tained from the plaintiff an air compressor and
certain other machinery for use in prosecuting
the work at the Shoshone Dam.

Section 22 of the specifications of the contract
between Prendergast & Clarkson and the United
States Government, provided as follows:

“ Suspensions of contract. Should the
contractor fail to begin work within the time
required, or fail to begin the delivery of
material as provided in the contract, or fail
to prosecute the work or delivery in such
manner as to insure a full compliance with
the contract within the time limit, or should
any question arise as to whether or not the
contractor is properly carrying out the pro-
visions of his contract in their true intent
and meaning, at any time during.the prog-
ress of the work, notice thereof in writing
shall be served upon him, and upon his
neglect or refusal to provide means for a
more energetic and satisfactory compliance
with the contract within the time specified
in such notice, then and in either case the
Secretary of the Interior shall have the
power to suspend the operation of the con-
tract, and he may take possession of all
machinery, tools, appliances, and animals
employed on any of the works to be con-
structed under the contract and of all ma-
terials belonging to the contractor delivered
on the ground, and may use the same to
complete the work, or he may employ other
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parties to carry the contract to completion,
substitute other machinery or materials,
purchase the material contracted for in such
manner as he may deem proper, or hire
such force and buy such machinery, tools,
appliances, materials and animals at the
contractor’s expense as may be necessary
for the proper conduct of the work and
for finishing it in the time agreed upon.
Any excess of cost arising therefrom over
and above the contract price will be charged
against the contractor and his sureties, who
shall be liable therefor. The failure to
order improvement of methods or increase
of force, plant, or efficiencies will not re-
lieve the contractor from his obligation to
perform good work or finish in the time
agreed upon.”

In the summer of 1906 a serious washout at
the site of the Shoshone Dam disabled Prender-
gast & Clarkson from continuing the work and
it defaulted on its contract with the Govern-
ment. The Government thereupon served Pren-
dergast & Clarkson with notice and suspended
the contract under the authority conferred by

paragraph 22 of the specifications (pp. 25, 26
and 27).

On August 11th, 1906, the chief engineer of
the United States Government took possession
of the entire plant at the site of the dam, in-
cluding the machinery delivered to Prendergast
& Clarkson by the Ingersoll-Rand Company. A
day or two later Prendergast & Clarkson signed
a written agreement yielding possession of this
plant to the United States Government.

The Government then called upon the United
States Fidelity & Guaranty Company, the
surety on the contractor’s bond, to immediately
proceed with the completion of the contract, and
on September 28th, 1906, turned over to the
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Surety Company the plant of the contractor in-
cluding the air compressor and other machinery
obtained from the Ingersoll-Rand Company.

This machinery was sold to Prendergast &
Clarkson by a written contract. The specifica-
tions of this contract contained a clause pro-
viding that the title and right of possession to
the compressor remains in the Ingersoll-Rand
Company until the compressor has been fully
paid for in cash. The defendant contends that
this provision is no part of the contract between
Prendergast & Clarkson and the Ingersoll-Rand
Company, but the plaintiff insists that it is, and
points to this provision as the basis of the rights
which it is now asserting.

But $2,000 has been paid on account of the
machinery sold to Prendergast & Clarkson. The
compressor has never been paid for in full. On
October 1st, 1906, plaintiff demanded the return
of the compressor then in defendant’s possession.
Defendant refused and plaintiff brought the
present suit.

The theory of the plaintiff’s case, briefly stated,
is as follows: The machinery in question was
delivered to Prendergast & Clarkson under a
contract which provided that the title and right
to possession of the compressor, furnished in
accordance with the contract, should remain in
the plaintiff until the compressor should be fully
paid for in cash. Thereafter, and at a time
when Prendergast & Clarkson was in default in
its payments on account of the compressor, the
United States Government took possession of
this machinery. The United States did not take
possession by virtue of its right of eminent do-
main, but by virtue of an agreement with Pren-
dergast & Clarkson (pp. 18, 19, 25, 26 and 27).
It therefore obtained only such right to pos-
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session as Prendergast & Clarkson had. This
right was subject to the rights of the plaintiff.
When the United States, on September 28th,
1906, turned over to the defendant, the United
States Fidelity and Guaranty Company, the
plant of Prendergast & Clarkson, the defendant
acquired only such rights in the machinery in'
question as the United States had acquired
through Prendergast & Clarkson. Neither Pren-
dergast & Clarkson, nor the United States, had
any right to possession as against the plaintiff
and therefore neither could grant such right to
the defendant. The plaintiff by reason of its
contract with Prendergast & Clarkson had at all
times both the title and the right of immediate
possession to the compressor. The defendant’s
refusal to recognize the plaintiff’s title, and
more particularly, its refusal on October 1st,
1906, to return the compressor to the plaintiff
upon demand, was an unlawful conversion of
such compressor.

The case of the plaintiff has been attacked, on
behalf of the defendant, upon three different
grounds. First, it is denied that that part of
the specifications which reserves in the plaintiff
title to the compressor was a part of the con-
tract between the plaintiff and Prendergast &
Clarkson. Second, it is contended that the de-
fendant is a “ purchaser” within the meaning of
the Wyoming statute. Third, it is claimed that
the defendant obtained a good title through the
United States Government.
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POINT I

The whole of the Unsigned Specifications
attached to the Signed Contract constitutes
a part of that Contract.

The basis of the plaintiff’s claim to the com-
pressor involved in this action, is the written
contract nnder which the compressor was de-
livered by the Ingersoll-Rand Company to Pren-
dergast & Clarkson. This contract is embodied
in three documents. The first document (p. 51)
consists of two typewritten sheets of paper.
The second sheet is signed at the bottom by
both parties to the contract and these two sheets
taken together are referred to in this action as
the “ signed contract.”

Attached to the signed contract are two printed
forms of “Proposals” or “ Specifications” (pp.
54 and 62). The blanks in the printed forms
are filled out by typewriting and some parts of
the printing are crossed out by typewriting.
These typewritten insertions are indicated in
the printed case by italics.

The forms of specifications respectively de-
scribe the two compressors mentioned in the
signed contract and contain provisions (among
others) for wrenches, shipping, plans for founda-
tion and delivery (pp. 60, 61 and 67).

The.compressor which was actually delivered
to Prendergast & Clarkson and which is the sub-
ject of this controversy, is the Imperial type 103
Air Compressor (p. 23). The specifications
which describe this compressor contain the fol-
lowing provision (p. 68):

“ # # * it is further agreed that the
title and right of possession to the com-

pressor, furnished in accordance with this
contract, remains in the Rand Drill Com-
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pany until the compressor has been fully
paid for in cash.”

The specification which describes the other

compressor contains a similar provision (p. 61).

By the name “Rand Drill Co.” the parties
meant and intended the Ingersoll-Rand Com-
pany (p. 20, par. 6).

There is no dispute upon the facts. The dis-
pute is upon the legal effect of the conceded
facts.

Higgins v. Goerke-Kirch C o 103 Atl. 37.

The plaintiff contends that the parties intend-
ed to adopt as a part of their contract the pro-
vision retaining in the plaintiff the title and
right of possession to the compressor until it
should be fully paid for. The defendant denies
that this provision is a part of the contract.
The first question to be determined therefore is
of what documents or writings the contract con-
sists.

As evidencing the parties’ intention to adopt
the provision in question, plaintiff relies, (A)
upon its existence in the document annexed to
the so-called signed contract, (B) the reference
in the signed contract to attached specifications,
and (€) to internal evidence of intention in the
specifications themselves.

POINT I A.

The existence of the provision in question,

Annexed to the Signed Document, cannot be
ignored.

A written contract may be proved by showing
any word or act of the parties which would in-
dicate that they intended to adopt it as their
contract.

‘For the purpose of evidencing execution,
where no requirement as to attesting wit-
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nesses is involved, an extra-judicial admis-
sion of the party has always been regarded
as sufficient; the only question could be
whether the party’s words or conduct, under
the circumstances, amounted to an admis-
sion.”’

Wigmore on Evidence, Sec. 2132 (3).

The most convenient and usual way of proving
that parties have assented to the terms of a
written contract is to show that they have
signed the contract. But this is not the only
way of proving their assent. Nor is it necessary
that their signatures appear at the bottom of
the contract or on each sheet where there are
more than one sheet. The signing of a paper
is an act showing assent to something. What
is assented to depends upon the circumstances
under which it is signed.

For example: The so-called signed contract in
this case consists of two typewritten sheets of
paper only one of which is signed. But no one
would think of asserting that the first sheet is
not part of the contract because only the sec-
ond sheet is signed. The first sheet is annexed
to the second; it clearly relates to the same sub-
ject matter; and both would be meaningless un-
less read together. These circumstances make
it clear that the parties by signing the one sheet
intended to adopt both as their contract.

Where the signed paper would not be rendered
meaningless by excluding papers attached to it
or provisions appearing below the signatures,
the intention of the parties to adopt all, as one
contract, is perhaps not so obvious. But the
law recognizes that business men of ordinary
prudence do not sign papers with provisions at-
tached either above or below their signatures
unless they intend to be bound by such provi-
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sions, and it may be stated as a general rule
based upon common experience, and supported
by ample authority, that the very existence of
a paper or provision attached to or immediately
following a signed contract, and relating to the
same subject matter, is sufficient to show that
the parties intended such paper or provision to
constitute a part of their contract, especially
where there would otherwise be no reason for the
existence of such paper or provision.
9 Cyp 582.
Shaw v. Camp, 163 111 144; 45 N, E. 211,
6L R A 112
Franklin Savings Institution v. Reed, 125
Mass. 365.
Howe v. Schmidt, 90 Pac. 1056 (Cal).
Hutcheon v. Johnson, 33 Barb. 392
Close v. Clark, 16 Daly, 91; 9 N. Y. Sup-
plement, 538.
In the matter of Commissioners of Wash-
ington Park, 52 N. Y. 131
General Fire Extinguisher Co. v. Moores-
ville Cotton Mills, 132 N. C. 424; 43 S. E.
942.
McGeragle v. Broemel, 53 N. J. L. 61
Buohl v. Commissioners of Beverly, 89 N.
J. L. 378, 379.
Smith v. Runkle, 97 Atl. 296, 301 and 302;
affd. 98 Atl. 1086.

In Hutcheon v. Johnson, supra, the New York
Supreme Court held that the annexation, by an
auctioneer, of a printed slip to the terms of sale
and the contract of purchase made such slip a
part of the contract. At page 395 the court
quoted from the opinion in Tollman v. Franklin,
(4 Kern, 584), part of which is as follows:

““The point is whether the two papers
were signed as one by the signature of the
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auctioneer. As they were pinned together,
as together they contain the terms necessary
to complete the contract, as they plainly re-
late to the same subject, they ought to be
construed together as forming one document,
unless some rule of law forbids it.”

In Franklin Savings Institution v. John Reed,
125 Mass. 365, the plaintiff sued on the following
note:

“$2,600. December 5th, 1870. For value
received we jointly and severally promise to
pay Edward A. Robbins or order, $2,600 on
demand with interest annually at 7 per cent,
interst to commence April 1st, 1871.”

Benjamin W. Reed,
John Reed, Surety.”

“It is understood and agreed that the said
B. W. Reed is not to be compelled to pay
said note before April 1st, 1881."’

The court held that,

“the memorandum written upon the note
before its delivery was a part of the con-
tract; and by its manifest intention and
legal effect neither Benjamin W. Reed, the
principal, nor John Reed, who appeared, on
the face of the note to be a surety, was
bound to pay the note until April 1, 1881.”
And that the action was prematurely
brought.

In Close v. Clark, 16 Daly 91; 9 N. Y. Supple-
ment 538, the court held that a postscript added
after the signing of a contract was a part of the
contract.

In Shaw v. Camp, supra, the court in the
course of its opinion said,

“The jury was justified, by the evidence
in finding that the testator wrote and at-
tached sheet B to the original prior to the
execution of the codicil. That being so, the
reference by the codicil to the will was also
a reference to that sheet.”
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In the present case the provision retaining the
title and right of possession to the compressor
in the plaintiff, was attached to the paper which
the parties signed; it clearly relates to the same
subject as the signed paper; and it would be
meaningless verbiage, with no reasonable excuse
for its existence, except in connection with the
signed contract. These circumstances, we sub-
mit, show that the parties by their signatures
adopted this provision as a part of their con-
tract.

POINT I B.

The reference to Attached Specifications
indicates the intention of the parties to in-
clude the provision in question as a part of
their contract.

To prove a document it is not necessary to
prove that the parties had actual knowledge of
its contents and assented thereto. A presump-
tion of knowledge and assent arises upon proof
of certain facts.

3 Wigmore on Evidence, Sec. 2134.

If a contract in writing expressly refers to a
written instrument, the law will imply that a
party to the contract has notice of the contents
of such instrument.

Sawyer v. Hammatt, 15 Me. 40.

The contract between the plaintiff and Pren-
dergast & Clarkson refers to * attached specifi-
cations.” It must therefore be presumed that
when they signed this contract, they knew that
“ specifications ’” were attached and that in those
specifications was the provision retaining title to
the compressor in the Ingersoll-Rand Company.



12

This provision had no meaning whatever un-
less it referred to the contract annexed to it.
There was no reason for its existence if the
parties did not intend to be bound by it. If
they did not assent to it they had both motive
and opportunity to express their dissent. They
could very easily have torn it off, or they could
have crossed it out as they did other less im-
portant parts of the printed form (pp. 54, 61,
62 and 67). Under the circumstances, we sub-
mit, their assent to this provision must be in-
ferred from their failure to express their dis-
sent.

3  Wigmore on Evidence, Sec. 2134 and
foot note referring to principle of *assent
by silence.”

Turner v. Yates, 16 How. 14 at 27.

Donnelly v. State, 26 N. J. L., 463; 1d. 60L

The defendant’s argument is that the reference
in the signed contract, Exhibit A, to the attached
specifications, is only for the purpose of ascer-
taining the size and dimensions of the compres-
sors, and that, therefore, the specifications are a
part of the contract only for that purpose.
Even if this premise were true, the conclusion
would not necessarily be correct. In this con-
nection it is important to distinguish between
the purpose of a .reference and the intention of
the parties as disclosed by that reference.
Whether or not the provision in question is a
part of the contract depends upon whether or
not the contracting parties intended it to be a
part. If the reference to * attached specifica-
tions” discloses the fact that the parties in-
tended the attached papers to be specifications
of the contract, effect should be given to that
intention though it be disclosed incidentally or
even unconsciously. For example: The con-
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tracting parties may have thought that they
had shown their intention sufficiently by changing
the printed forms to conform to their signed
contract and attaching them to it. If in re-
ferring to the documents so attached, for any
purpose whatever, they use a term which shows
that they considered those documents a part of
their contract, this evidence of their intention
should not he disregarded because of the purpose
of the reference.

The signed contract refers.to the specifica-
tions as follows:

We propose to furnish you:

One Ingersoll Rand Corliss (Cross Com-
pound Steam & Air) Class ‘BB3” Air Com-
pressor of the size and dimensions as set
forth in the attached specifications.

One Ingersoll Rand (Cross Compound
Steam & Air) Imperial Type 103 Air Com-
pressor having Meyer Cut Off Steam Valves,
of the size and dimensions as set forth in the
attached specifications.

It will be noticed that the *size and dimen-
sions’” are not the specifications but are *“set
forth in” the specifications. The remainder of
the attached documents must therefore also be
a part of the specifications. And if the docu-
ments, in their entirety, are specifications, what
are they specifications of, if not of the contract
to which they are attached!

To construe this reference to the specifica-
tions as the defendant insists it should be con-
strued, is to ignore the ordinary and commonly
accepted meaning of the word “ specifications.”
If the reference were to *attached papers” or
“attached documents” or “ attached forms,” the
defendant’s argument would have greater force.
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But from the use of the word * specifications™
it is evident that the parties intended that the
attached documents should be specifications, i. e
a more particular enumeration of the terms of
their contract.

Defendant’s counsel would limit the meaning
of the word “ specifications.” The gist of his
argument is that as here used “ specifications”
means specifications of the compressors men-
tioned and not specifications of the contract.
It is true that specifications of a contract to
sell machinery would consist very largely of “an
enumeration of the descriptive qualities of the
articles referred to,” and specifications of a
contract to perform certain work would naturally
contain for the most part “a detailed statement
of the manner and method of doing the work
contemplated.”” But it is very common for
specifications to also contain additional and dis-
tinct terms and provisions which would not he
consistent with the defendant’s restricted defini-
tion of the word.

In this connection it is significant to note that
the provision of the contract between Prender-
gast & Clarkson and the United States by virtue
of which the Grovernment took possession of the
machinery involved in this suit, was Section 22
of the “ specifications” (p. 18).

It will also be noted that the specifications
of the contract between Prendergast & Clarkson
and the Ingersoll-Rand Company contain new
and distinct provisions such as:

“ A full set of wrenches for all nuts liable
to adjustment, also eye bolts, to be pro-
vided” (p. 60).

“Plans for foundation and general plan
to be furnished without extra cost” (p. 60).
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“This compressor to be delivered f. o. b;
cars Cody, Wyoming” (p. 61).

as well as the provision relied upon by the
plaintiff.

In the case of Gray v. Cotton, et al., 134 Pac.1145
(Cal), the court held that where the plaintiff
undertook by his writing the *excavating and
back-filling necessary for trunk line sewer and
lateral main sewers in accordance with the plans
and specifications as prepared by city engineer
# # #yv this reference adopted the plans and
specifications and made them, so far as they
were applicable, a part of the plaintiff’s con-
tract so that he was bound by a provision in
the specifications which stated, *“ Payments to be
made at the rate of seventy-five per cent monthly
upon engineer’s estimate.”

In McGregor v. J. A. Ware Construction Co.,
388 Mo. 611, 87 S. W. 981, a construction con-
tract required the work to be done according
to certain “‘specifications’” under which the man-
ner of doing the work and materials to be used
were particularly set out. The contract then
contained several paragraphs under the designa-
tion “general stipulations.” The contractor’s
contract with a sub-contractor declared the
“specifications” of the construction contract to
be a part thereof and to govern the same. The
court held, that the “general stipulations” of
the construction contract constituted a portion
of the “specifications,” within the meaning of
the sub-contractor’s contract and consequently
constituted a part thereof.

It has been held to be the rule that in cases
of express agreements in writing, a référence
by the contracting parties to an extraneous
writing for a particular purpose makes it a part
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of their agreement only for the purpose specified.
Guerim Stone Co. v. Carlin, 240 U. S. 264
From an examination of the cases, however, it
is clear that by *extraneous writings’’ the court
had in mind writings which have an existence
independent of the contract which contains the
reference. Cases which frequently occur are
where sub-contracts refer to specifications of
the general contract for part of their terms.
In such cases the reference does not incorporate
such specifications in their entirety into the sub-
contract unless the intention to do so is clear.
Such situations are very different from the pres-
ent one, where the reference is to a document
attached to the main contract and having no
force or meaning whatever unless in connection
with the contract.

POINT IC.

An inspection of the Specifications them-
selves discloses the intention of the parties.

The defendant takes the position that the
parties intended to incorporate into their con-
tract only those parts of the specifications which
state the size and dimensions of the compressor.
It is very apparent, however, by an inspection
of these documents that the parties treated the
specifications, in their entirety, as a part of the
contract. This is evidenced by insertions in
the printed forms, which could not possibly
under any reasonable construction refer to *size
and dimensions.” For example, note the inser-
tions of “Prendergast & Clarkson,” “No con-
denser” “f. 0. b. Cody.* Provisions for wrenches,
shipping, furnishing plans and a general guar-
antee of quality are intermingled with pro-
visions as to weight and over all dimensions.
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It will also be noted that they took care to cross
out certain parts of the printed forms so that
they would conform in all respects to the signed
document and that the parts crossed out do not
refer to size or dimensions. Why did they do
this if they did not intend the whole of the
specifications to be a part of their contract?
And why did they not also cross out the pro-
vision in controversy if they did not intend to
be bound by it?

The trial court in its second opinion concluded
that it was improper to consider the internal
evidence furnished by the specifications them-
selves. It states that “analogies may be found
in the parol evidence rule as enunciated in Naumr-
berg v. Young, 15 Vr. and in the ,Statute of
Frauds rule where a connection is not allowed to
be established between several documents, where
such connection does not appear on their faces”

(p. 48).

We submit that in the present case the con-
nection between the signed contract and specifi-
cations does appear on their faces, and that
when the trial court assumes that the signed
paper is the contract of the parties and refers
to the specifications as “alien documents” it
falls into the error pointed out in its first opin-
ion of begging the very question at issue (p. 35).

The question at issue is, of what writings does
the contract consist. Have the specifications in-
cluding the provision retaining title in the plain-
tiff been sufficiently authenticated; have they
been properly proved to have been .executed as
part of the contract? No signatures appear
upon the specifications, but this is of no im-
portance. “ Proof of execution involves merely
proof of signature or of whatever else constitutes
the act of adoption3 Wigmore on Evidence,

MawJersey State Library
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Sec. 2134 (the italics are Wigmore’s). The acts
of filling in those parts of the specifications
which have nothing to do with size and dimen-
sions and of annexing them to the signed docu-
ment show the intention of the parties as clearly
as though they had signed each sheet at the
bottom.

See Smith v. Runkle, 97 Atl. 296, 301 and 302;
affd. 98 Atl. 1086, where the court in determin-
ing whether or not a sheet of paper was part of
a will considered the internal evidence furnished
by the paper itself.

POINT II.

The defendant is not a “purchaser without
notice” within the meaning of the conditional
sales act of Wyoming.

The statute relied on by the defendant is as
follows:

Wyoming Complied Statutes 1910, page 915,
Section 3745. Conditional Sale. When
not valid. No sale, contract or lease where-
in the transfer of title of ownership of per-
sonal property is made to depend upon any
condition shall be valid against any pur-
chaser or judgment creditor of the vendee
or lessee in possession without notice, un-
less the same be in writing, signed by the
vendee or lessee, and the original, or a
cop{ thereof, filed in the office of the county
clerk of the county wherein the propert
is contained. Such instrument so filed shall
have attached thereto an affidavit of such
vendor or lessor or his agent or attorney
which shall set forth the names of the
vendor and vendee, or lessor and lessee
with a description of the property trans-
ferred and the full and true interest of
the vendor or lessor therein. All such sales
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or transfers shall cease to he valid against
purchasers in good faith, or judgment or
attaching creditors, without notice, at the
expiration of one year from the date of
such sale, unless the vendor or lessor shall,
within thirty days prior to the one year
from the date of such sale or transfer, file
a similar affidavit to the one above provided
for in the office of such clerk; and the said
vendor or lessor may preserve the validity
of his said sale or transfer of such personal
property by an annual re-filing in the same
manner as aforesaid of such copy.”

The defendant claims to be a purchaser by
virtue of the written agreement with Prender-
gast & Clarkson set forth in paragraph 3y2 of
the Statement of Facts (p. 17).

POINT Il A.

This Agreement, in terms, assigns only the
right, title and interest of Prendergast and
Clarkson.

POINT Il B.

This Agreement is an assignment upon
condition or a conveyance as security.

Bouvier’s Law Dictionary (Rawles Third
Edition) defines liPurchasers as follows: “A
buyer; a vendee. A mortgagee or a conditional
vendee is not a purchaser,” citing

Campbell Printing Press & Mfg. Co. V.
Dyer, 46 Neb. 830; 65 N. W. 904.

See also Racine-Sattley Co. v. Mehen, 114
N. W. 602, 604.
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POINT Il C.

The Statute should be strictly construed.

A conditional sale of goods is valid at common
law even against a bona fide purchaser for value.
Cole v. Bery, 42 N. J. Law, 308.
Warner v. Roth, 2 Wyo. 63.

The statute upon which the defendant relies
is in derogation of the common law and should
he strictly construed. It provides that an un-
recorded conditional sale shall be voud against
‘“any purchaser or judgment creditor of the ven-
dee or lessee in possession without notice.”
The intent of the statute is obviously to protect
subsequent purchasers who part with value re-
lying on the apparent ownership of the condi-
tional vendee. At the time the agreement was
made on which the defendant relies, Prender-
gast & Clarkson was neither a “vendee in pos-
session” nor had it contracted for the machinery
in question (p. 17 and p. 20,1. 9, and p. 23). The
defendant obtained these goods without ever
having parted with any value or given any
credit for them. Surely this statute was never
intended to aid one in an attempt to get some-
thing for nothing.

The courts of this state have construed a
similar statute in the following cases:

Wooley v. Geneva Wagon Co., 59 N. J. L
278.

Reischmian v. Masker, 69 N. J. L. 353.

General Electric Co. v. Transit Equipment
Co., 57 N. J. Eq. 460.

Falaenau v. Reliance Steel Co-, 74 N. J*
Eq. 325.

Smith v. Hotel Rits Go., 74 N. J. Eq. 616.
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Reischman v. Masher supra, is directly in
point. The New Jersey statute when that case
was decided, declared unrecorded contracts of
conditional sale to be “absolutely void as against
the judgment creditors of the person so con-
tracting to buy the same, and subsequent pur-
chasers and mortgagees in good faith.”” The
Court of Errors and Appeals held that this
statute did not protect ordinary creditors of the
vendee.

POINT IID.

At the time the defendant claims to have
“purchased” the machinery in question
neither Prendergast and Clarkson nor the
United States Government was in possession
of it or had any title to or right to the pos-
session of it. The attempted purchase was
a purchase of after acquired property, and
at law, void.

Smitfoarst v. Edmunds, 1 McCarter, 408,
at 413.

Looker v. Peckivell, 9 Vr. 253, affirmed in
10 Vr. 134.

McFarland v. Stanton Mfg. Co., 8 Dick.
Ch. at 650.
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POINT HE.

The alleged conveyance to the Defendant
is a “chattel mortgage, bond or other instru-
ment intended to operate as a chattel mort-
gage,” and the Plaintiff is a “creditor of the
mortgage” within the meaning of the Wyo-
ming Chattel Mortgage Act. (Wyoming Com-
piled Statutes, Sec. 3727, et seq.)

The révélant provisions of this act are as
follows :

Section 3727 provides that

“Every mortgage, bond, conveyance or
other instrument Intended to operate as a
mortgage of goods, chattels or personal
Broperty which shall not be accompanied
y immediate delivery and be followed by
an actual and continued change of possession
of the goods, chattels or personal property
so mortgaged shall be absolutely void as
against the creditors of the mortgagor and
as against subsequent mortgagees or pur-
chasers in good faith, unless such mortgage,
bond, conveyance or other instrument In-
tended to operate as a chattel mortgage
shall be filed as hereinafter provided.”

Section 3728.

“Every such mortgage, bond, conveyance
or other instrument intended to operate as
a chattel mortgage shall be filed in the of-
fice of the county clerk where the propert
is and shall be indexed by the clerk of suc
county in a book to be kept by such clerk,
to be called the Chattel Mortgage Index.”

Section 3732.

“Every such mortgage, bond, conveyance
or other instrument intended to operate as
a chattel mortgage shall take effect and be
in force from and after the time of deliver-
ing same to the clerk for filing, and not
before, as to all creditors and subsequent
purchasers and mortgagees in good faith
for valuable consideration and without no-
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tice, and any such mortgage, bond, convey-
ance or other instrument intended to operate
as a chattel mortgage shall be void as to
any subsequent mortgagee, and without no-
tice, whose mortgage bond, conveyance or
other instrument intended to operate as a
chattel mortgage shall be first filed; pro-
vided that any such mortgage, bond, con-
veyance or other instrument intended to
operate as a chattel mortgage shall be valid
between the parties, anything contained in
this chapter to the contrary notwithstanding,
until the debt thereby secured is fully paid. ™’

1 Word $ Phrases, 654.

1 Bouvier’s Law Dictionary (Rawles
Third Revision), 671

“Where there is an indebtedness, and the
effect of contemporaneous writings executed
by the debtor and creditor is merely to trans-
fer the property of the debtor to the creditor
for the purpose of securing the debt and to
leave in the debtor a right to all that remains
after the debt is paid, It constitutes a chattel
mortgage.” Hastings v. Fithian, 71 N. J. L.

POINT III.

Whatever rights the Defendant obtained
through the United States Government were
subject to the title and right of possession
in the Plaintiff.

The defendant claims that the Uinited States
Government had a right to take possession of
the machinery claimed in this case and therefore
could lawfully turn it over to the defendant.
The answer to this is that this right of possession,
if it existed, was derived from Prendergast &
Clarkson, was subject to the plaintiff’s title and
right of possession, and terminated when de-
mand was made for the return of the goods.
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The defendant assumes that the United States
government, under its right as sovereign, took
the absolute title to the machinery and a few
days later gave it to the surety company. This
assumption is contrary to fact. It is true that,
if this machinery were necessary for the public
use, the United States had a right to take the
absolute citle to it upon the payment of just
compensation therefor. But it is not true that
it ever exercised that right.

The defendant was the surety on the bond of
Prendergast & Clarkson. When Prendergast &
Clarkson defaulted the United States called upon
the defendant to immediately proceed with the
completion of the contract and turned over to
it the plant of the contractors for that purpose.
The defendant had guaranteed the completion
of the contract according to its terms and con-
ditions and was substituted in the place of the
contractor to fulfill its guarantee. The United
States was under no obligation whatever to buy
machinery for the defendant and never assumed
such a burden. It merely turned over such prop-
erty as the contractor had, relying upon its pro-
prietary right derived from Prendergast &
Clarkson. (See Agreed Statement of Facts, es-
pecially at pages 17, 18, 25, 26 and 27.)

On August 10th, 1906, the acting Secretary of
the Interior in his letter to the Director of the
Geological Survey said:

“I hereby suspend the operation of the
contract of September 23, 1905, with Pren-
dergast & Clarkson, and hereby authorize the
engineers to take possession of all ma-
chinery, etc., as specified above.

| have taken this action under the author-
ity conferred by paragraph 22 of the specifi-
cations, and direct also that you inform the
contractors and the surety oil their bond of
this action™ (p. 26).
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The Agreed Statement of Facts then continues.

(p. 27) :

“That on August 11th, 1906,-Mr. Daniel
Webster Cole, Chief Engineer of the United
States Government notified Prendergast &
Clarkson in writing that the Secretary of
the Interior had suspended the contract for
the construction of the Shoshone Dam.
That on the same day Mr. Daniel Webster
Cole, acting for and on behalf of the United
States and under the direction of the Sec-
retary of the Interior of the United States,
took possession of the entire plant at the
site of the dam, including the machinery de-
livered as aforesaid by plaintiff in this case.
That on August 13th, 1906, Prendergast &
Clarkson signed a written agreement yield-
ing possession of this plant to the United
States Government. The United States then
called upon the United States Fidelity &
Guaranty Company to immediately proceed
with the completion of the contract.

On September 28th, 1906, the United
States Government turned over to the
United States Fidelity & Guaranty Com-
pany, the defendant herein, the plant of the
contractors, including the compressor and
machinery above described, for use in the
completion of the contract referred to in
paragraph 2 hereof, and the said defendant
Eook possession of said property on that

ay.”

The United States never indicated in any way
that it intended to take any rights in this
machinery other than those which it had ob-
tained from Prendergast & Clarkson. It neither
expressly nor impliedly promised to pay the
Ingersoll-Rand Company for its title and right
of possession. Its possession was either tortious
or dependent upon the rights granted to it by
Prendergast and Clarkson.
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In Langford v. United States, 101 U. S. 341,
it was held that when an officer of the United
States took and held possession of land of a
private citizen, under a claim that it belonged
to the government, the taking was tortious and
the United States could not be charged upon an
i_mplied obligation to pay for its use and occupa-
ion.

Langford v. United States was followed in
Hill v. United States, 149 U. S. 593. In the
latter case it was held that the government
could not be held liable upon an implied con-
tract where it had never in any way acknowl-
edged any right of property in the plaintiff as
against the United States.

In Harley v. United States, 198 U. S. 229, it
was held that in order to recover under the
Tucker act there must be some meeting of the
minds of the parties upon the fact that com-
pensation will be made. In that case the plain-
tiff was not allowed to recover because the officers
of the government had supposed that he would
neither expect nor demand remuneration.

In the cases of United States v. Buffalo Pitts.
Co., 193 Federal 905, affirmed in 234 U. S. 228;
United States v. Lynch, 188 U. S. 445, and J. G
White & Company v. Ball Engineering Co., 223
Fed. 618, cited by the defendant, compensation
was allowed for goods seized by the United
States Government. But in each of those cases
the court found that the government took
possession, not by virtue of any proprietary
right, but by virtue of its govermental right of
eminent domain.

In the Buffalo Pitts case, especially relied
upon by the defendant at the hearing, the court
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found the following facts to he true: (See 234
U. S. at page 232)

“As to the plaintiff it specifically found
that it left the proPerty with the defendant,
relying upon the fact that its title to the
property under the mortgage was not dis-
puted and upon the representations made
to it, and consented to the defendants re-
taining possession of the property in ex-
pectation of receiving compensation for it;
as to the Government it is found that it was
well known to it that the chattel mortgage
existed and its validity was undisputed, and
that it would continue the use of the engine
and appurtenances, and if left in its posses-
sion payment would be recommended for
such use.”

It will also be noted that in that case, the
Buffalo Pitts Company, whose position was that
of a chattel mortgagee, had made a demand for
the possession of the machinery which the
United States refused, thereby showing that it
intended to take the absolute title, including the
rights of the mortgagee, and not merely the
chattel mortgagor’s right to possession subject
to the rights of the chattel mortgagee.

The case of Tinker & Scott v. United States
Fidelity and Guaranty Company, 169 Federal
Reporter, 211, was different from the case at
bar in so far as it related to the machinery
claimed in that case. Tinker & Scott was a
sub-contractor of Prendergast & Clarkson. In
their contract it was agreed

““that they should be bound by the plans,
specifications and instructions furnished by
the United States Government to Prender-
gast & Clarkson in their entirety, and with
no exception whatever, such plans and speci-
fications being attached thereto.”



' Both Prendergast & Clarkson and Tinker &
Scott were bound by the provisions of section 22
of the specifications of the main contract. The
machinery claimed in that case was “ machinery
employed on the works.” The court held that the
government therefore had a right under its con-
tract to take possession of the machinery sued
for in that case and to turn it over to the surety
company.

In the present case the plaintiff was not
bound by the agreement between Prendergast
& Clarkson and the United States. The agree-
ment was neither attached to nor referred to
in the contract between the plaintiff and Pren-
dergast & Clarkson. It does not appear that
the plaintiff ever knew of the existence of such
an agreement.

Moreover, the compressor sued for in the
present case was not “employed on the works”
at the time it was taken over by the Govern-
ment. On August 10th, 1906, the day before
the Chief Engineer of the United States Govern-
ment took possession of the plant of Prender-
gast & Clarkson (p. .27), the machinery in ques-
tion “had been taken to the site of the Sho-
shone Dam and had been partially or wholly
set up, but its operation had not been com-
menced.” (Bottom of page 24 and page 25.
See also page 28, paragraph 16.)

In the Tinker & Scott case, the court held
(at page 216) that certain rock taken from the
spillway, which was not “machinery employed
on the works,” was the property of Tinker &
Scott.

‘IThis being the case, the Government was
without authority under its contract with
Prendergast & Clarkson, to take the rock
into possession or to deliver the same over
to the defendant. Therefore the defendant’s
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possession thereof is wrongful as against
the plaintiffs and the latter are entitled to
recover its value.”

It will he noted that in the Tinker & Scott
case the rights of the United States in the
property there in question, were limited not by
its right of eminent domain, but by its authority
under its contract with Prendergast & Clarkson.
As above pointed out, Tinker & Scott were
bound by the provisions of this contract. They
had subordinated their rights in “the machinery
employed on the works” to the rights given to
the United States by Prendergast & Clarkson.
But they had released no rights in the rock; taken
from the spillway.

So far as the rock is concerned the Tinker &
Scott case is similar to the one at bar.

Respectfully submitted,

COLBY, WHITING & MOORE,
Attorneys of Plaintiff-Appellant.

Ira C. Moore, Jr.,

Of Counsel.
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POINT I.
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as ,shown on the within described lands

It ves held tret tre edorserent cald aly
ke imomporated In 0 far as it funmided a ds-
aPrto ad foa te date of ery of te lats
ad aculd ot ke moporated far tre pupose
of ceclaring a st At pee Z88:

“There are sare eqaessIas N te aract

i
32
j
i
Ef

%
:
=

955
i
i
3255
ggaﬁa

]

:
:
B
:
:
o
5



agda
isantets hed been rpeated Ntte mra®,  jo

ars aptaitaly fortet . The
e N ths anl 1 tre witairg e+

corsed s 10 e within desoriloed laos” sh

g et its pupose ves far s

This e wes ggoroved N te s et a2
dMoyes vs. Butler Brothers, B MiIm. 448 (Mim.
9B). S0

In tte = oF Guerini Stone Co. vs. P. J. Car-
lin Construction Co. 200 U. S 234, ) L. F. 6%,
itwes sought o inoporate sore of te tems of
agaal atract N a sb-antract because of
a refaate n tte sb-atrat tet te work
wes 1 ke doe aoooding © tte dravings ad
seahctos of te main atat  twes eld
tet te grearal antract wes adhissible ally far
te pupoe of Soming whatt dravings and g 40
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fictios were refered o To qote fran te
JoiniAN at pege 642-

by tre shbootador. ing ac-
ceiael eqxessits of a difflaat viev @
Shaw v. First Baptist Church, 44 Mim.
2, 6N W. 145; Averl\)( v. lonia County,
Midh. 58, 57, BN. W. 72;Stein v. Mc-
Carthy, 1J0Wis. Z8B, Zb, 97/ N. W. 92) n

o ganian tre e ke, besd sud
of autaoity, s tet %/ﬂ"ec&cfsh:m—
tads, &5 N ater aas of agee
nents nwitay, a refaate by te atrac=
Iy |rties 1O an edraeas witig for a

=z g mekes it a part of tar

artaau [ h
aly for te

LB e, v
L al 3, 3%H; Iffenvoi v. Cowell, 5 G
6’-81:}%3); Mannix v. Tryon, 122 G, 3L, 3,
al B3; Moreing v. Weber, 3 Gl. Ap.
U 0 H P 240; Short v. Van Dyke,

MIm. 286, 20, 2 N. W. &43; Nomes v. But-
ler Bros. 9B Mim. 448, 40, B N W, &®;
Modern Steel Structural Co. v. English
%nsy. Lo 19 Wis. 3L, 4, 41, 108 N. W.

‘We trarefae hold mw an-
tract ves ot adissible n aoprst
daraff, inless far tre pupose of Som
Gf, acd, 1tdd sov) what dravings
seahcatios vwere refarad © N te sb-an-

Plaintaiff-A el et triss to distirguish tis e
beca s tre pgoars refarad 1 ware ot atted el
sntepeatee  twll e roacd tet tre
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Sprare Court ggrowes of Short vs. Van Dyke
saa, were tre refaate wes t an adorsaatt
o te atract ad tre edbrsaatt wes oo
porated anlly far the purpose gecified in tre refa-
g The thasial attadnmat s ot nportant
1ha esatEAl gy g wether e siged
antract roicaiEs a pupose D e a goer
vhich it iflas, greaally ar o a seafic pur-
e ity of te pgoer IEfened © B Ie
ﬁle nay eat; arealn s anere o
thragh which KEtifictn may ke rater—
ed nore siple ad cartan
In White vs. McLaren 24 N. E. 911 (Vess.
13) unsigned specifications attacked to the
contract contained a Warranty not referred '[O in
the contract. K wes held thet tre
cd ot becore art of tre aontract ecgot far
te pumeee relaradTp n tte aract ad tet
trevarranty wes ot efadile.
S=
Woodruff vs. Hough, 91 IT. S 556 a£ G2,
BLH Pa3b.
Mannix vs. Tryon, 132 Gl. 3L

In Modern Steeel Co. vs. English Construction
Co. 120 Ws. 31, a Sbootract proacd far fur-
nsag I work acooding © tre plas ad
seafictios of te picypal owat The

antaired a poasin tet dl a-
tuhces ghvan by a dessigated g erntatat
vere o ke birding ad cadene.  twes keld
tret this poasion wes ot a part of tre suboon-
L

In Neuval v. Cowell, 35 Gl. 6B, st wes
bragt an a antract made by Menant & Com-
ey with defaohnt far grading a srest n frot
of cefethnts hose. The work wes 1o ke doe
N acootae with tte geahicatios N a atain
atrat avarded © B, ar n acoodace with

20
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40
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B
O N tte ages ssqu%ry
tre pupose of nirg whatt tte work
e de antrect 9d an vies,

In Harvey & Bra. vs. Radkey, 1 \\hite & W.
Tex OmMl Gsss, . 277, it B Stast:

g, o hold thet otter natters ot em-
bracd in terms in the contract, Wwoulld le-

aore prts of tte anract sinply_beaese
g%/ xared N tre plas ad geahctos,
would have_prgerly core uder te

i
3
Q
g.
:
2
-
g

 a antrect trey hed ot mece

See alo Hopkins v.. Rogers, 11 Team. 383:
In MViggins vs. Columbian Fireproofing Co. /6
Al 72 (a. 1910), Wiggirs & . agred ©

ﬁl\a‘uized aran work”) would ke o meke



13-

aude flos n accodhne with two kEtias
writien by Colurbian Argarcofig Company
drtte ctaiks of aarstructian ad alo a guaran-
® ltves reld et tte guarantee did ot form
part of tte ctract

InMoreing vs. Weber, 3 Gl. Am. M, tre rdle
B ths Satet

“The rule ssars D vell establided tHet it
may ke saidtole eleretary ttetwhere ina
a p&rtialars;:giﬁ&j " su:hdrg

a s,
%tirg bsoores a part oF tte aontract far

th Jedfed pupee ally ad traekae
tswrtarg known as tre §eafhcaos, an
smemrgl'a‘ then o fumish tte
plan ad & 1o how tte gradig

duid ke dore, ad B faeg) © -
traot for dll otter punposss.””

In Cruthers vs. Donahoe, 84 Al. 32 (@Gom.
1917) te geahctios in adbiaton © te work
reiaraed © N te antract reguired edra work
o te raf. tves feld tet tre geahctios
ad ot eded ar ad tams B te atrat
AL pece 33

try te company o arul tte antract yoon &=
fan ouitios. tvwes Feld tet tre geahe-
twosfomd prt of tte antract far tre purpose

10

af aplifyig tre tams of tte atradt, but ot 40

orteppee dfatigney ttms © i
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In Schwoerer vs. Zimmermann &3 N. Y. 34Pp.
1020 ,a antrectar @d 1o db cartan work acoord-
Iy o geahcEos. twes leld et te an-
tract did ot ircliuce work refarred 1 ntte g
ictos, ittt i o nteldl At e
1021 e court of tre followrg lag.ee
of tre qurt teov. h

were it B dsure, but tey ae o

P, S o e

S Hayes vs. Wagner, 113 111 Agp. 20 @ik
20m.2%6; 77N.E 2. ,

Se alo Harlow vs. Borough of Homestead 45

Al 87 R 159).

Riley vs. City of Brooklyn, 46 N. Y. 444 .

Plaataff aites e of Gray vs. Cotton, 134 Rec.
1B, a5 an attoity, ad SEies tet te g8+
fictios refarad 0 N daraffs atract in te
Gray e vwere moporated “0 far as ttey vere
golicblke’ ‘o tathe @aaf) waes boud by
a poasKn N tte specifications wWhich Stated
payments to be made at tte rate oF 75% monthly
Uoon eginerS estrate”. ”” A careful reedirg of
thes e willl Sow tet tte sub-contract betnean
paataff and defedat antained tis diaee:
Paymarits e made at tte ratle oF 75% ninthlly
Uoon eginer’s estindles, kalane ypon aoplle-
10 ad aocogptace of eech sotion by tre ity
Fass 116 ad 1147). Itwes Feld tet te
pdlantaff wes bound by tte estnales of te e
gine as o tte amount ofwork dae by him. The
Court refared o tre doe lagee N te sub-
contract (pege 1147) :“This dlaee Sons planly
tet te s ware ladkag © te agrsxs
estnate a5 foag e amount of ecaataian yom
which pgymarits were to ke aonputed, 75%, a8
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don N tet estiate, wes 1o ke pard mothly
ad te elene (thich aould mean anly tte re
mainirg 23%) wes 1 ke paid ypon

ad aoaptae of eech ssctian by tte Qity.”
The e dF sawyer vs. Hammatt, 15 Maine 4,
ated by pataff, does ot dall with tte gestaan
df Inoporatarg ae dooumentt info aotter, it
sply deals with the prgoosiian whether ar ot
relae®e N ae anract  aother anract wes
sfficet rotie of te eastate of te HE-
Turner vs. Yates, 17 How. M, and Donnelly vs.
state, 6 N. J. L. 483, ated by paatiff, nerely
hold thet uder cartamn ciraurstancss aal State-
mats mece N tte presae of defacht if a
ah daader as reguired them © ke danied
futneaeahissitke sseake. The
stwfarfededtogplyae. Fron tisits
agal tet te purdeser was boud O eqres
isdssat fran tte tans of tre gEahcEos ar 20
ISt mst ke niared This kaes aut of
gt te ot tet te refaae © te g
twoswes ot grad, ut restndad © te S&
ad dimesias o tte copressr. Again, o ac-
td roae of tre eastae of tte dase retain-
1y titk o te prdesr sdon, ad te rue
ndad by plaataft ot reesaebly gply ©
cedlarataos of which a party may ke deared ©©
hae castroine roiae.

The et © Moporate geaficaos ntar 8o
ety nio a antract nust ke dearly eqressd
N tte antract ad ot esteblided by hezy In-
faecs.

Intte e AFMcGeragle vs. Broemel, S3N. J. L.
6l, ated by partaff, te antract refarad o an-
reed geafictios.  tvwes sagit  inrale
neace a ke agrally atteded to the aon-
trat, and accicntly deteded, aontainig, among
oter twys, geahctios of e work ad 4o
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naterial. It wes ted, tet te s ofF te
Qourt belov o adnit te i m eadae wes
eraes. ‘it gears tat tte Hia- dd g
Ty among other things the quality of the materials
and the mode of doing the work agresd a1 In
this respect Itperﬁ]nEd te fuctaon of a g+
ficto” * * * “Isareatm ypled ae
of tre geahed modes of i’ In
Id ~ar as ~~er Nowed “tt“e%%l cfltema—
tasks ad tte mode of doirg tre work” it “foer—
fomed te fuctin of a geahcaoi’. Tae
wes o artet tet te rest oF tte Hi,
which csaltt with “other thirgs” wes deaned -
aoaed no te awat  In &, te nia-
ate b tet te Court intedd to show tet te
ke wes inooporated anlly N 0 far es itged-
il tre g ality of tre materials ad te mode oF
cbirg tte work perfoming n tis reget te
3D fucthan of ageaficatiol The statemat on e
6. ‘When a atrect rElas o avother witag
which 1t icbtafies and makes that writing a part
of its terms, It BWell sattlad et tte witarg re-
farad © B Imoporated o ad nust ke red
& part of tte atrat,” refas o a wtirg e
pressly meking aother doonett a part of s
tans. This ruke B ot gen 1 anroarsy it
In te peat &= It B ot et Ease
here the qeaficatios vware L, as awole, nece
a part of te siged et What Jdstie
Megie actually cecicd in tte aited e ves et
In O far a5 tre e geahad te natenaks &,
it care within tre soge of te refarae b gE0-
fictios n tte atra
In tre fast ceasion of Jude e, ad
s aedtad @ ) which may redily ke dis-

Bradley v. Marshall ,54 1. 173, sinply Sslans
40 e doctrire tret sgarate siged antradts ela=-
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a Mo a tte sare tne ad as part of tte sare
trasction arsttue ae et

Inttes=e oFWilson vs. Randall, 67 N. Y. 38,
itves reld tret tte aontract Shoned an et ©
dl by te aae ad wes arbiguous ad auld ke

eplared by coteporaneos agegatts, 9

In tte Gase dF Babbitt vs. Globe dec. Co., 66 N.
C, 7, tte ntat © moporae deady gears
fran tteeqress lagee of tre refaate.

Adams vs. Hill, 16 Maire, 25, sa e ofF an
eqxes refaate Intans.

In Edwards vs. Farmers Insurance Company,
A1 &, tre polioy oF imsranee “by apt words
ndesi:(treqqalicaim) a rt of this antract
dFrerae.” “The gplication havirg this ben
meck a part of te p)llg/iret/\o rstuets
must ke arstrud toetter””

The Gse of Smith vs. Turpin, 20 Chio Sate,
48, stats far tre prgoositaon tret ina Cort of
ety nasut o refoman instrurat tte Gort
will adnit nedae aal and witten staterats
domg te surauding aranstanes
fiansattiadsd © Bhibit A ae o pars of sad
Bhioit A, ecyot as 0 tte e ad dimasias
df tte copressars nentiasd N Bhibit A, sad
sEahcEtos ot being mede n tams a part of
te otrat, Bhibit A, ad keirg refarad ©
oy o tre pupose of foay tte &2 ad dinen-
swsd teapesas. As doe rdicaa te
ke B daaly esteablided tet where usiged
Sedhctos ae ot uder tre tems of e aon-
tract mece a part of tre atrat, ttey may e
wsd o aplify tre antract anly ©© tte edat
tet tte aontract refas 0 them ad aly for ke
e tet tte aoract riflas o them They
ot add actirtticel tems o te antract.

20

40



Tfeegyrﬁaths 'hﬁe'rﬁj - thafls;: #:
(0] [SYeog to" n ™o
peragrahs:
Oﬁlngersoll Rand Corliss @C$00ﬂ—
poud Steem & Air) Cless BB3” Air Com-

geﬂa:r of tte 2 ad dinesias as stfath
nte

“Oe Ingerso an Co m]d
Stean&lA%r e d)ﬁlCBAerom—
pressr Meyer Qut

(fﬂ"esme dlrrensldsasﬁﬁrm nte
atteded geahcEns.”’

It 5 et ttet te refaee b te seaf-
ciios s aly for te pupose Cf&HH'IHIg
tre 32 ad dmasias of te
ternsd“ﬁecnﬁa:taecistrtﬂysatm:nEx—
hiatA. The seafication attaded © Bhibit A,
hes tte Tollowg worts at tre ad:

‘And It B futher ¢ ttet te com-
es, ec, done ddl remin ar

sty far yrEts
T TV

There B rothig n tte anract © dice
tet tte sle wes atiticel.  To add te doe
worts 1o tte antract woulld ke usig tre seEafi-
cios far tre pupose of asatrg new tams ©
tte otwa Under tte attoiies goted s
dexly auld ot ke doe.

POINT 1-D.

The word “‘specification” as used in con-
tracts means an enumeration of the descriptive
qualities of the articles referred to, or a detailed
statement of the manner and method of doing
the work contemplated.

In State vs. Kendall, 15N, 282, 1I8N. W. &,
at pege 9, it B stated:



InMcGeragle vs. Broemel, S33N. J. Law, B, tre
Gurt, refarig o tre Hia sogit © ke oo

“It tet te i dd seEafy,
anong the quality of the mate-
rials, ad e mode of doing the work agresd
QL In this respect ItrEﬂt%'nH:I te futom
of a g’

In Fowler vs. Bushby, 125 N. Y. Qp. 80
QA Y. 1910), tte word “geahcatioi’ s defred
e &l as Tolkovs:

word ‘Searficator” when used na
for sttt ar alteation of

InBaltimore & Ohio R. R. Go. vs. Stewart, O
M. 47, 0 Ad. ¥, tteword sths cefred, at
e 9:

“The tarm SeafhcatioT s ths used m

atd

cetatled and partsaular acoount of e st

ure o ke hult, icluding te maer of 1s
naterials to be us.”

astcton ad te

20

30
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seahcaos. One of the dasss of tte e
1tos gt © ke inoporatad o tre aotract
wes thet the antrector would ot e leves
reldmmdldrotoorewmlnﬂ"emngcf
teword “Seafication,” and cosao ety fomed
no part of tre antract, tte antrect 1
aly tteworking details. At pege 138:

ﬂemrgstobedreaﬂ farvwhich pay
lcig bo»<E dam;aﬂ;
Hmismd glgilr%ﬂﬁsﬂeetaﬁ movrg

o0 Haee dretve
aumataj V\ere_'b1 be_cme %u:adlr%

 te plas ad of te M
%E:Beerardl,r_cbrhsoim’ The tarm

ad 9 10E here isd Flas ©
rg B_ *x X * 7
In te presat e tte resenatan of tite ©
tte aopressor 6 ot a sEahicaa, within te
ardirery meaning of tte tam.

POINT 1-E.

The parties to the contract in question
did not intend to include the papers attached to
Exhibit “A” as part of the contract.

Hcwall ke rotacd et loth tre siged aontract
made between te plaaaff ad Pta'obrgast &
Clarkan (Ehibrt A) ad tte pgars ared
refe o tre vords “Sie jad dinersias” na@—
Meric e, |nIHd|rg 1 csigeie ‘tesatne
daadaistics.”’

Inﬂ*em:ersatlaiaﬁoﬂesgaﬂmm
it B prgosd © funish “arr aopressor of te
sead dlnersm'sessatﬁrm n tre followry

> Then folllov a nurer of

lut ot a diaee retainirg tite n tre -
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It will also ke roticd thet trere are o e
witien rsgtios In tet part of tre areed
pErs relaay o te tens of tte o, al-
M%mplemﬂtﬁgﬂinm
lcmay sgifiat words “‘Orcer
Dgartment duly 5, 1906- reenad- aswered”’
ae staped doe te st two paragrgds of
tearead pgoars vwhidh reie o tte tarns @

The usiged pgoars areed © te siIged 10
atract Bhibit A refar anly to tre air conpres-
s The siged antract itslf ebraces n ad-
ditiona nunber ofacesmiesof lage\ale. The
antract dalks with dll the mechinery as an e
taety, foes ae lup sun for dl tre atides
@ 2 ad te tans of payment ichuk dl.
Treetans @ 33) arrace tre tine of shiprait
of tre copressors and nechinery N sgarate
s, ad povice far tre paynment of tte pur-
dee e, aethird ceh on shipet, ae-third
ch @ days taadfta, alae 120 days aftr

i It 5 dex fram ths ttet no natter
whet viev may ke tden as o tre apressas,
te atwat edard aadt © Pratargest &
Clakan far tre nechinery otter then tte com-
pesas. Had ithean tte ntention to meke this
sk a aditicel ae ad t edad o ageit
0 udesr, te arties would have o staled n
te siged antract ad made proasin ey
dl te atides s
The dffect oF imoporatarg n tre siged aon-
tradt tet portaon of tte amexed pgars nvhidh
titk wes resenad o tte dlaataft would e ©
aure tret tte parties Intlatld, without sayarg
K, ttet part of tre artides irclucd inae lup
antract vwere 1o be sold aosolutely and part aon-

1:nev- it foes e far

antract no sgaale e

e ar copressors and payments are tohe made 40

 acount of tte eare atract
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There ae o tyewriten ar jay oter kard
of rsxtaios In tre pgars areed o te sigad
antrect ucker the section ceallig with ““Tams,””
although g ves Ht n teareed gastar
tre rsvtion of uch tans.  The reesoedle -
faate fron tis s tet te siged o, ad
ot tre aveed FEES, wes Intated to euner-
detetans. This astructan would et n
meking the terms of the aontract harmoniaus ad
assat

Areliant dates tet tre proasiaos as O ttke
antaired n tre pgoars attaded o Bhiort A,
auld hae ben ton dfar atss=d at, ad te
faot ttet this wes ot dore iroicates tet tre -
s assnied O iits ey a part of tre ot
Hewill e dosened thet these pepers attedsd ©
Bhibrt A also antain poasias tet trey ae
S ject o ggxoal by "andifiear-oftte Rand Dl
Campary.  Then follovblark forms of
usiged. If pdaaaffs argumett B soud te
ot tret tre parties did ot tear o, strleatar
sign this provisian s o aocoegptace would roicie
tet tere wes o INenon © Iooae te
peer N is ety no tre arac

POINT II.

If it be assumed that the contract be-
tween plaintiff and Prendergast &
Clarkson was a sale upon condition,
the statutory requisites of the State
of Wyoming as to conditional sales
were not complied with, and the con-
dition is void as to the defendant as
a purchaser without notice.

Point 2-A.

The Wyoming statute as to recording contracts
for the conditional sale of goods applies.

The mechinery wes shigoeed fram a point at=-
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sk aFWyomiing directly o Pracergest & Clark-
sna Gy, W. (@ 12 of Staterat of Pcts)
adat tre tine tte anract wes made itwes ao-
teplated thet tre mechinery vwes 1o he celinared
nWaoning. It follos tet tte Woming Stat=-
ule as o recading anracts far tte codrtacl
stle of gk, gplies.
In Studebaker Bros. Co. vs. Mau, 14 Wy. 68,

&, Rc. Z,ﬁECI:rrtanvvrm;apmal Sotin
ZHB. (fWrarlmmCUﬂldscf aNasfoIIO/\s

chiml
% ﬁEtuiessthe hﬂ IaN of tte Hler
vvrmreferemtoﬁlrgcrmdlrgm
antracts of_ eqpesly ar

by
axcf“ﬁ!emm iss o antradts mede

brogit no sl%,f)l:
e [S
the nort

et ks it B lat=d

INn Knowles Loom Works vs. Vocher 5/ N. 4e
4D, itves reld thet where a atrat, of sle B
mece N New York far prgeerty 1o ke celinared
ad held by a purdreser within the State of New
Jzy, tte reoodig adts of New Jarey a5 O
aarticel sske of parsoal prgeerty gl

Inrote tosoeEssinofVelsh A L ICA &
ek 85 tte aditr refas to tre doe
where at tte tine tre anract Bede It Bao-
terplaed tet tte goods e cElnvaad n aotter
e

“tewill ke dsenad ttet tte rule
ﬂeﬁegxrgwe.esotgs ot gp Wnen

mrpiatestt“ecéll\ay(fﬂeprqa‘lym an

W%ﬁﬁ recuinirg aodrtic el ssles

of par=oal prgeerty o be recordd gplies

10



2

52 B mam@ BEERS _m i Yt a%w
G5 B mﬁmmm -

SERbCa _-m ,aa : : E :
°Ho
e i mm%mmmmmwﬂmemmmmmmmm e
HE o e %M@wmmmamw :
i mm mm_-m@mw -B5e mmwjnmwm BE nmm_sm pech



5

Point 2-B.

Assuming that the assignment by Prendergast
& Clarkson to defendant (p. 17) is a chattel
mortgage, defendant, being a mortgagee, is a
“purchaser” within the meaning of the Act.

In Jones vs. Light, 86 Maire, 437; 30 A, 71,
apece B, it b Saet ‘A nortopgee Ba pur-

Chapman vs. Emery, 1 Conp. 278;
Hill vs. Ahern, supra, 13 Mess. 1‘58,]59

That the in
P S mm%
t© fradilat can_be m

anedaes tae
cbh'_ He actal d

IN Gill’s Estate, @ lova, Z6, 9L R. AL 15,
te Qurt arstried Sxchion 242 of tte loa
Gxk, proadirg ttet a widow of a roHesiEt
“gdll ke atathd 0 the sare ngts n tre prop-
atyorrerhusband asa resicht, eagotas apirst
a pudesr.” The Court held thet nortopgess
vere purdesars within this sstio

S Halbert vs. McCullough, @ An. Dec. 56 &

FEEB% .-

N Eason, Trustee, vs. Garrison & Kelly, 3
Tec Qv. Ap. 54, it i Staied nrelamgta
slaueobclmrgurewdajdsuel nortgeges O
ke vod uter cartain ciraustaness tret tteword
‘udeser” inchuss “tortgegee”.. “The word
furdreser” irchucks nortopoess far\vake.”

InBowen vs. Wagon Works, 9l Tex. 3B, itwes
Feld thet anmortopgee of reall estate Ba purdeser
within tte recarding Ads.

InBrown vs. Wagon Works, 71 Tex. 35, twes
held tret Sscian 3327 relatry ©© cotiticd
shswes ntated © ichuk nortgegsss. At
10 rduck nortgegees and holldars of clans ssaur-
ed by st deds, ad vhile this holdig wes
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a‘uelymtﬁblytssedlm]ﬂ“egummw
adh istruaits n otter Staies tte kel itk
pessrd, &l we are of qoinian tet when ar
Staue usd tre saoe vell uderstood word it
dould reEne tte sie aostician & dee-
where’”’.
msIEHI” vs. Ahern, g%l\/% 1B, itves leld
mortgeoees were Me pudesars within
tre lav relaayg o fradulait
InLancaster vs. Dolan, 18 Am. Dec. 65, wes
held thet a nortoegee B a purdeser within tte
rtetdﬁeslzﬂle,Z?Ellzatelh reqectag \al-
untary aneaess. “lenust ke adnitted et a
mortoeoee Ba purdeser within tte nient of tte
delile.  Chapman vs. Emery, Conp. 28 B
npomnt’.
In Atlanta National Building and Loam Asso-
ciation vs. diem, 128 Fed. 2B, itwes held tteka
of real estaie sa pudesr for\dle
Page 26: “The nortogegee heving no rotace of
her equities hed a gt o rely on tte kA ttke
shonn by tte reoaxd 0 ke N tte notgEs.
Joes qotes ad ggroses Lord Hardvde, who
sk When | gk of a purdeser far aalu-
d)lemsiobraumllmlnbamtgegaa fares
a pudeser protanta”. Joes an Mortoeges, Ssc-
48, o St Y9°.
In Waskey vs. Chambers, 24 U. S 53, 5 L.
E 85, (Codd n 1912) tre Gourt cielit viith

mActofmgssreqm]rngﬂnes;

which ddl ot ke filed for recrd as pro/adsd n
s Grgpter Sl ke void ecpirst any sbseg et
Imooent purdeser in good faith and far avallu-

ay
fat duly recordd”. ktwes Feld tet a s
of a mining claim who agresd to work tte mire



2

ad pey tte ks a caartan paraatee of te
\alLe of tte netals edracted wes a
1o \alLe within the meening of tte dove record-

r%emteﬁmﬁ&tarmrtgﬁgsesamdm
within tte Wyoming Act relatry to caditaael
shs sfatiial by te fat tet in otter e
mwm@jwm&aledv\yanmg mcrlothe
atitiod ses Act tte word “furdeser’ wes

cefredas follons: “The term furdeser’ as usd
n ts dgoter 4dl ke aastruad © erbrace
eday parsmn t whom ay estlale ar naest n
real estate ddl be anveyad far a \allleble aon-
sohatn, ad also fTar assigee oF a mortgege ar
ke o doter coditicel estae’. (Con. et
Waming, 1910, Sc. 321: sae Saiue in ey

Plaataff aota s thet tre assigmat by Prat-
cagst & Clarkan o defadat wes a datted
mortgece ad void at law as o aftr acguired
pgaty. Bven assuming tis © e 0, defad-
at atanly had a ndt © estdih 1s In
n a Gt of eguity ad wes trerefae at kst
an e atzole morigege-

“It B a stk Arerican njefollomrgan
early ceasion of Jude Story theta nortgegee of
fullre prgerty although nalid at lav, s god
nmjlyasa@lrstﬂ“emtgagjrarddlmms
damig thraugh him with rotac.””

6 cyc. 1B

An eguteble mortgegee B a purdesar within
te meening of tre Wyoming coditacel sdles
AL

IN Triumph Electric Company vs. Empire Fur-
niture Co., O W. Va. 164, ikwas held thet te
word “furdeser”” uder a recordig Act relatay
1 dattd nortopges irdluss ae who aouires
itk thraugh an equrteble nortgegee of aftar ac-
cpired proErty.

go

80
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POINT 2-C

Assuming that the assignment by Prendergast
& Clarkson to defendant was a chattel mortage
and void at law as to after acquired property it
became valid at law by ratification.

As ] doe, defathit as asigee oF
Pratbrgest & Clakan, hed at kst an et
cble mortgece. An eguiteble mortgege may -
aare a \alid mortoeoe at law by o 6
Gce. ABL The rue s ttae St “Athough a
mortopge of futre dattels is\void at law yet if
tre mortopgor after oIy Jaossession s
sare new act In furtterane of tre angrdl gat
doming an NiEnian © hae tre proarty [Es
taeto tre nortoege becores \allid”. After Pran-
cbrgest & Clarksn aoouired tre prgeerty rchud-
al nterrsssigmat tocefatant they proseckd
1 qeErate uder the antract yoon vwhich tte ae-
farhtves suety.  This sfiaatly ricaisd an
intat o raafy te assignatt of aftar auired
PoEty.

On pece Z7 of tte Statenent of Fects it
pears tret Prarcergest & Clarkson siged a wit-
e agrearat yielding possessin of e etire
plait © te Lhrted States Covermmatt. Ageel-
lat antats tet this gt wes eadsd pur-
a1t o tte antract yoon which tre defatht
wes sudly, ad tet tte Lhited Sates tured
S gt o ety o He oIt (o

S auUdy atrat. (Ap-
pellants e, peges 23 ad 20). I this aon-
= saned, itwauld folloy thet trese adis
asttued a siffiaet raahcain of te mort-
e- “And an actial trasfar of pssessin o tte
mortoegee ettter by \oluttary celnay fran te
nortgegor ar by tte eaae of a pover 0 tEe
jossessian aotaired i trenortgege issudh a new
at as will crsttue a ratrhicio of te morte-
o|E’ 6 Ge. 1Bl
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POINT 2-D.

If appellant’s contention be correct that the
United States acquired the plant of Prendergast
& Clarkson pursuant to the terms of a contract,
defendant, claiming through the government is
a purchaser within the meaning of the Wyoming
conditional sales Act.

The antract between tte Lnited States ad
Pratagest & Clarkan prosdd et tte S~ 10
relay of tre Inferia N e of a cefault uder
te otrat “May tae possessian of dll mechin-
ay, tds, gpliats ad annals eployed an
any ofFtte works to ke aorstructed uder the con-
tat, ad of dl natenials kelagig o te con-
tradar celnaad on tre groud and may use tre
sae 1 aplete te wark, ar he may enploy
dter partees 10 canry tre antrect 1o aoplletaan
sisttuie otter mechinery ar naterials, prdese
tenaterial antreded far nsuch mamer as ke
may deem prgaer, ar hire auch fae ad buy auh
mechirery, tadks, gpliacss, nateralsand annals
a tte antractor'’s eqa=e a5 may be necssary
1o tre proger aodLct of tre work and far fins
g it n te tive ggred Y.  Any easss of
aet ansryg trerefron oar ad doe te o
trat price willl e drerged agpirst: tte aontractar
ad hes sreties, who ddl e 1ede taefar™.

Staterent of Fedts, pece 19

Under the section of tte antract dove g oted,
trelhited States hed tte gt o tde possessin
af dll mechirery on tre warks, ar it could buy
new mnechirery at tte antradar’s eqase, and
ay eass of tte ast over e contract pric#
would be derged ecairstthe contractor.

Assuming tre gaellats ottt o ke ar
rect ttet the Government took the plant of Pren-
cagst & Claksn uder te tams of tte aon-
tract, the Covermment by dledtsgto e tema- 40

dray, on ttewarks, sasad tteres=ssityofiouyang
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new nechinery, ad, taefae, reduodtteamount
which tte Lhited Staies could ottervie e

i tre gyellants rsrstaiat e aoogted as ar-
ret, tre Covermmant tren cartanly parted with
\alle uder tis arageatt, ad sa purdesr
within te Wyoming Godirticel Sales AL De-
@Witj?rtddaimj is ngts thraugh te Govem-

POINT III.

The United States took the machinery
in dispute rightfully and lawfully
turned it over to the defendant-res-
pondent.

POINT 3-A.

Congress authorized the Secretary of the In-
terior to let contracts, acquire property and
make all necessary regulations in the construc-
tion and completion of the Shoshone project in
the state of Wyoming, and similar projects in a
number of other states.




N 6: “The Saetary of tre Interiar 2
auttoriad ch °

B A ad diredsd o U2 tte
C an Fund for te qeEatian ad
mainteaae resnons ad I
X ung’ﬁttta_sf:m/lslqsﬁ
tsAct * * * provicd te itk ©
ad te manegement ad qeratian of te
resenans and tre works reessary o tter
rotectan 3 ddli n nte
ggqmt I orewise proviced by
St fhere, N canyirg at te

tay of tre s lerdyy authonizad

agure tte sare far tre_Uintsd States |

pudese ar by codemataan uder ]
ad o pay fran tte Reclaration

S 10: “The Ssoetary of te In-
B B hady attorizad © ay
A0S 5 oy Do ey ait prper
& ma necessary and prgoer
ﬁﬁepnmeo}/ca*ryl te'posasias of 40
t'sﬁct'rloﬂlﬁcear%elﬁl;”

8. vs. Buffalo Pitts Co., Z4 U. S 2B,
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BLE (\ 1290, at 1798, refarig O te
I-brdolﬂng\Ill;l)tissaij:

%umw@mm?g;ﬂapcgm
= 108 U."S. Copiled StEtuss S ')_GJQ?.E_
pee 632) urker whidh tis nproedtt
wes el rrane,toacqjlrez_arypcg'ly
necessary Tor tte purpose ad ifnssd e ©
gqxiae it

cetermiration of te of
The Reclaration Act m@r
yoon tte Ssaetary of tre

Under Act of March 3 195, 3 U. S Sais.
a late, p. 1016, Grgess, n rabafyayg a Treaty
with tte Sodoe Idias, n tte Sae oF
Waomning, refas o tte aostruictian of an -
i ssten. The titke of tte Act 5 “An
Act 1o ratafy ad arend an agreamant with te
Indias residirg on tte Sodoe * * * Resena-
o n tre Sate of Waming, and o meke -
pgriatios o anryig tte sare o o’
The followig poAsian In Ssctiian 4 ofF te
Treaty (pece 1017) & raafiet

“The sum of §150,010, ar 0 nuch tae

& ddl e_re=say, ddl 2 eqad

ucer. tre directin of tre Ssaretary of e
an imghm within

las of te sad Irdias.””

&




Fursent © tis ke attorty tte Sec-
reay of tre Inena ataad o a aract
with Premgast& Clatan, vwhich pwloEd

ﬁrgs,lfetnca&ecfobﬁajt “tte
Seaelayofiha Inernia- g4l e tte poner
1 59 d tte qeratian of te antract ad he
may tae possessian of dll nechinery, tadks, ap-
pliacs ad anmals eplojed an ay of te
vworks 1 ke aorstructed uder tre atradt, ad
of dll raterials kelagig © tte antrector cb-

POINT 3-B.

The words “employed on the works” refer
not only to machinery in actual use but also
machinery intended for use.

had
tHen D tte Site of tre Soshore Dam ad
tEH][:HﬂyCI'V\I’D"ySEtLp,thIlsq:HEI]O’I
hed ot been commenced.””
IN United States vs. Morris, 3 U. S

10

20

80
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leen ysad N thet saee N otfer adts of Con
ges.

To the same dffet s United States vs. Cath-
erine (U. S 25, Fed. 3R at 3B) holdimg ttet ©
ke enployed N anything meant ot anly tre act
of coing I t ke egoed O o i, ©© ke uder
abtxctaattr od k&

In Inhabitants of Farmingdale vs. Barlin Mills
;Ji% H A, :gf%/aelre 189), algnqutcn*smﬂj
meani words n ¥’

In Regina vs. Freke, 5H. ad Bl. 94 at 9B,
119, By. Rgxint 7 at 734 tte court Feld et
tre word “&npl > meant rot anly n addl

POINT 3-C.

The courts have construed the default clause
in the contract between Prendergast & Clarkson
and the United States to mean that the Secre-
tary of the Interior intended in case of default
to take the machinery employed on the works,
irrespective of who owned it and that he posses-
sed such power.

Wt °f tre default dase Ctateatt of
Fats, pege 19 wes 10 adble tte Covermmatt,



D

N G of te atradta's dlault, o aplete
te work as quiddy as pesidle, ad this auld
kest e acoompliged by serzag dl tre nechinery
amploed an tre warks.

IN Tinker & Scott vs. U. S. Fidelity & Guar-
anty C o 180 Fed. 211, tte bl paragrgh
2 of tre geahctios of Prathrgest & Clark-
N5 aggreaatt with te Lhinted States wes aon-
stred as intedig o recpie te ngtof te ©

of tte Interiar ad as atally giv-
g him auttority 1© take possessian of mechin-
ay aploed on te works inegedtne of who
oned i

At pece 214:

‘As | astre 2 of tre g
fictos of Clakans

ment o astriet te dam arda»ala&
ﬂelrtern’v\es&cl ,mlpcnafallre jo
%/E\/\Drk_ vvrlh; cispﬂchmm,lloiae
possessian oF dll mechirery, tlﬁ,qqolla(rf\—

=Xe)
§
-
%@

R

e
3;?;
é%
iz
358

30

3
&

::
i
-
3
=7

:

:

=
203
6355
IS,




20

Dam i tte sare aorstruction qeralios & ae
nohed in tre presat st ad tre aurt pad
much attention o tte words “aployed an te
works”. In ttet e tte awder den by te
Goverment wes ot shown n actial qeeratan
but celnaed an tte groud ad atter wolly
a prtly sty ad intecsd far uie n te aon-
structian of e Dam.

The pgarty N antroasy wes “hechinery
aploed an tte works” as distirguaded fran
naterials elapimg © te avador delinaad
n te god. As 0 tte natarials on te
groud ot kelapirg o e antredr, tre Sac-
retary by tre tams enployed by him n tre aon-
trat icated an niebn mt o de a g
prgxiaie te Hia.

Ageellant in atticsry te Tinker e ks
sigt of this distaction between mechinery en-
plqajmﬂemmeardmalsoblmrejm

tegod. The audde rok n te Tiner e
dd ot elog B te atrador, ad te Sae-
tay bound himself uder tte conract
ot 10 tee trat dess of naterial, ths rotafyag
dll funishirg naterials uder te antract ttet
he would ot eaase tte gt of eminait dom-
ain s o tat kind of pgarty.

Section 33 of the aotrect i the Gase of white
vs. BallZ3Fd. 6BIBa 60 B
fron tte coregoig soian N tte Tiler
e beause tte Hubbard antract dd ot dif-
faetEe betveen mechinery eploed an tte

a N = N te possuoom ofF te work ey
Sbject 10 s=rure by te Lnited eies.
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Point 3-D.

The Secretary of the Interior did not intend to
place a meaningless provision in a contract, and
if the clause is subject to two constructions, that
one which would result in giving it a rational
meaning should govern.

Arellat antads tet te Covermeant hed
gt uder tte anrect © e tte
of twrd s, As wohcaied doe, I Tinker
v. Scott, the Gourt aostnd this il oon-
tradt o mean thet tte Saaetary of tte Intenar
netd © E@e nechinery aploed an tte
warks, o matter towhom ithelog.

If te Sseaetary hed o kel gt o st
s poasin as thus arstned, as a pure natter
of awrat, we must ot gt tte dlase &
neeninglless, lut reech an Inlapretaioan ucer
vwhidh itwes ot meenigless ut placed trare
o a pupce.

The reesoeble aaciusion stHeL tre Saetary,
arscias of te Tl porer he possessaed and -
tadig e ittodme ttevork forvard ncee
of celaliit, hed tis dase rsarted In this ad
smilar antradts, ot nerely o roicaie his aon-
tractial ngis, but alko o meke dear o dll 9b-
antredors ad artes funishirg mechinery ttet
mmEGM|mm&mnm§@m

aneyirg rotie N e of erEy
he would eaa<e tte DaeIig) gt of Ay
dll mechirery amployed on tte works n ater
1 aplete te jd gaddy, ad & O tte o+
tradar he would resort o serare ucker his aon-
tractdl rgis.

The nechirery, ari*rals, eac, aploed on te
vwak, Wether oned by tte atradtor ar 1t
must ke kept trere- are recsssary ttare. lemay
tdHe moiths o replae tan, ad te
poner provicss N s antrect: tret icwall keep
tham tae, IFowed by tte antractor uker a

10

20
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antrectial g iFoved by atas, uder s
oaeign e it B an arnounceEtt of s
ngtand pupose which mekes it libke to atas
ﬁmﬁemﬂam’frsmla«g which Brot
Ut[LS,thITFH‘Ial <0 tat ifthe Coverment
tHes posessin udter dase 2, tre aotion be-
aoes Bsto tte antractor and otter partaes boud

i, wrth kroMlede of the aontract, actaanucer

antrectal g, but as 1o otters ot boud
by te antract, ar with I«anw%emcfﬂ%ﬂ"eac
1 BuUTEr 1 0aeig) gk alhost
autoratically.

It ssgihat tet nte e of u. S s
Buffalo Pitts Co., 19B Fed. at%ﬁec%,?rmmt
wes guearantly actirg uder tre tems of iisan-
tradt n ey tte mechinery of ae ot a party
 tte atrat, ad tves Feld tet tte sxre

wes urker soaeign gt Giraurt Judge Noyes
N his dissstrg qoinian reviers tre testimay

ad fads
“Itsaas tome earely dear et tte Gov-
ermment ditoels ] te aore, bease te
antract wirth ﬂechl’wltl%arm
the Corermmant the in-
ay uyon ttevarks.””
To tte sare e, s White vs. Ball, 283 Fed.

@i8. The Goverment n et = alogqaatdy
adted uder tte aotract.

“The tred wes befae a Rfase, alla n
Gorecticaut a Comittee, ad, taeke, te

aly qestion kefore s far arsicratiin B
V\l“etferrlsﬁci'gsoffaxsﬂalntlEJwg—

Intl”erqart(fhse&:-lnﬂemrtmbv,
212 Fed. 108, at peoe 1012, it B dae] tet
tre Comittee fourd tre followrg et

“T7. On Jue 6, 910, Captain A. E. Wa
dm, lhited Sates rmrndﬂge
said vork, roafied te Fubbard Build

thy(lnpanyﬂatﬁecbfercbntmd

amq-




Secdptte sare 2 N 28 Fadl. GI8 a£ 60

m
In tte pesat = tte EHl|a of August 1,
1916, wrtten by tte Ssaetary of tte Infernar ©
te Dirsctar of tre Golagial ey (ee 5
Agredd Staterent of Fects) s tet tre
Soetary et o act pursant o te Stiatuie
ad praat o te atwrac. The main K&
e LT
ue i SHEEIN
antrack- a blg%tﬁkirg novig a lage
sun of money- tte ngdt © suspad which ke
auld oy eaa by vrtte of tte antract ad
mmerﬂyitv\esmmyﬁhimtmehto
his antrectial dis. As o tte nechirery tte
cmnd: him tre totae tte rechinery
cfH'emgastardCI ad also recgiad
Statutary nght of eningnit domain as o third
Soﬁﬂ:vWenﬁeSedetaylefenejto
mmmm&m%nmmﬁe&
antract statutory
This antenian B med by tte fact ttet N 30
te fast paragrgoh of tre sare | oF August
D,JQB,ﬂBSe:relayrefastoﬂeslmmm
vwhich e B actarg  (tte Reclamataion Act) ad
slaesﬁatﬁecn'ﬂacts “far the aostructian
of tre Sdoe Dam ad axlay wak, So-
due Rgject Womning, udker tte act of Jue
7,192 @ Sat 3B)’ ad tet e antractar
hes shoan rertter “‘dallity nor intentaai” of car—
nirgan ttevwork uder tet Setitle. The State
net. of Fects then procsscs (e 20) -

10
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sa Qle, Chief E |reerdeﬂe'LhérLta:i
nwitg tret the of tte I

had g3 0d tte antract 1or tre gorstnc-
tnofte SxdoelDan. Tatonttesae
cay Mr. Deniel W\ebster (e, acting for

and on behalf of the United States and under

the direction of the Secretary of the Interior

of the United States took possession of the

entire plant at the site of the dam, including

the machinery delivered as aforesaid by plain-

tiff in this case, etc”

Can ithe presuned trat the Uninted States aoted
tortaas)y ratter then
supton stet It - .

? The ledl pre-
In Young vs. Wemple, 46 Fed. 354 it s SiAat

“The lav autrorias te anptroller
of tre aurgoy of e U\%%agsloai
n plae of tte aoptroller N cartan ot

Stated and tre curtwilll presure n

asae of somng o tte atray
Iar?are tre curt) N afomity with

In Butler vs. Maples, /6 U. S. /5, 19 L. E.
&2, itves eld ttet a tresalry agait ingantay
a pamit which auld ke granted on cartan aon-
ditios presunebly acted lasfully. At pege 727-

“It 510 e presured ttat he acted gy,
and as he aould ot lanfull b tre pamit
n te asae of sdh m crqﬁm
hes gat, of itraisd a an te
ot eastal”’

This = was Tollosd N Nofire vs.  United
States, 164 U. S &/, 41 L. 0. 588 at 530,

InRankin vs. Hoyt, 6U. S 4 How. 37, 11 L.
E. 96 at 9D, it Bstated:



e R ety ok o o,
YT, ST i,

In Salze r Lumber Co. vs. Claflin, 113 N. W.
105 ]g)DﬂE\mEofmaflihntresd
Slaecfl\brmm«Jla,CantyofSlutSTm
The dffchat was svom 1o befae C. M. Rxter,
V\mudsrhssiganxeslaajhsmbtobe

Se al Spencer vs. Smith, A1 Fad. 65%; Key-
ser vs. Hite, 1B U. S 1B, VL K. 331 aL 56.
In Klein vs. Cohen, 142 Agp. Dav. N. Y. 8D,

detaft, a coditiosl vadr, sed N toa or
pqcerlyall&zajtobemertajwmmm
The daataff hed aontracted © place iran work
n tre bulding for tte over and resenad tite
until e reenad ppymenit.  The defadants baughit
te oner'’s equity of rederpaon in tre uldiy
 a faedkaue ad then anveyed o Galsded
The Court Feld tret tte evicae did ot show a
ANersia:
“The N B tet tre cefathits
GmmMB%r%nputrmsa:tardﬂehnmmes
on tre paatafis tooeraore I’
iFtes presuption edasts ntte e dFa -
\éle party tre presunptaon woulld he even grester
et tte Coverment of the United Sietes, actirg
thagh te Ssaetary of tte Inenar, ncamyay
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aut work uder tre Reclaratian Act which au-
ttoizes him  gprgariate pgerty, acted pur-
Lt o the auttormty anferred upon him o sae
the mechinery in questaon far tre plblic pupose
mentiaed nte datuie.

Point 3-E.

Plaintiff had notice of the provisions of the
0 contract between Prendergast & Clarkson and
the United States.
_The Gurts ﬂeﬂgiad rotice of adninistra-
e regulaiio s of tre Ssaetary of tte e
Galna vs. United States, 182 U. S 211,
3L H. 45

we are of qininn thet there was o ]
fora inbrollctaan N eacae of
ad are natters af

a0  Thework etrusted o tte Ssaetary of tte In-
a1 uder tre Reclaration Act sBa \est plic



utertskirg mwhich tre polic s asstadl. The
\adress of tte poner celepiad O tte Ssaetary
dfte Interar B indicated N tte e oF swigart
vs. Baker, ZOU. S 187 (&7 Law H. 1143). At
ee 1B we fatk

Goverment ad st A
pa‘t(fttislaﬂv\esariiagllltv\es jo

of i 5 W nak pasmsvmléj:
retually dace. With a vy, tradkae,

i tue o
ey s e i feposTh e
sien sEes ad tartoes dou

nterdastinofad bd. S U E so

0 tte Ssoetary of tte Infenar ad ae of suh 40
phblic nportance tret trecurtswilll e juoce”
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%ﬁ Joicial rotiee 6 s yoon tre
matter jdicasly roticd B
adlly knomn ar augt to ke knoan. T

Faclsmhldﬁarewgaﬂallqun/\nm

I ifomad parsm knows them ar
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The contract form is one in general use in pub-
lic undertakings of that kind. The Secretary of
the Interior is required to report to Congress at
the beginning of each session as to the results of
his work under the Reclamation Act (Section 2),
and when he determines upon a project he is re-
quired to give public notice of the lands irrigable
under such project (Section 4).

In paragraph 5 of the Statement of Facts it
IS recited:

“As a part of the preparation for actual
work of construction under said contract, it
was necessary for the said Prendergast &
Clarkson to contract for, procure and use
certain machinery in the way of air compress-
ors, tanks, boilers, steam pumps, generators
and other similar machinery. To such end
it opened negotiations with the Ingersoll-
Rand Company to supply a portion of such
machinery, plant and equipment, and on
February 24th, 1906 it entered into a con-
tract.”

referred to as Exhibit A

This contract, Exhibit A, (pp. 51 to 53) pro-
vides, among other things, for the shipment of
the machinery F. O. B. Cody, Wyoming, and its
caption reads: “Estimate for Prendergast & Clark-
son, Cody, Wyoming.”

In Paragraph 12 (p. 24) it is stated that said
machinery was shipped directly to said Prender-
gast & Clarkson at Cody, Wyoming.

It is apparent that the plaintiff knew that the
machinery claimed in this action was being ship-
ped to, and was to be used by Prendergast &
Clarkson on the Government contract at or near
Cody, Wyoming.

Section 22 of the Government specifications
(p. 18) made a part of the contract between the
United States and Prendergast & Clarkson is fami-
liar to all contractors for Government work, and

10

aq

40



20

30

40

46

this particular section, or one similar thereto, has
been incorporated in Government contracts for
many Yyears and frequently construed by the
Courts.

It must be assumed, therefore, that the plaintiff
entered into negotiations with Prendergast &
Clarkson with full notice that the United States
had reserved to itself the rights provided for in
said Section 22.

It “is engaged in the business of manufacturing
and selling drills, compressors, generators, pumps
and machinery for the use of contractors upon
public work and elsewhere, and sells and deals in
all kinds of machinery used in such kind of work.”
(Par. 1, Statement of Facts p. 16).

It knew what Government work means and es-
pecially work done under the Reclamation Act
and cannot be assumed to be ignorant of Section
22 and similar paragraphs to be found in Govern-
ment contracts of this class, and this assumption
will apply equally whether Section 22 is deemed
to embody a declaration of mere contractual
rights or a blending of contractual rights and
notice of administrative regulations.

We may assume therefore that the contract
made by the plaintiff with Prendergast & Clarkson
was made with knowledge of such section, or the
existence of a similar condition in the contract.

In Tinker & Scott vs. U. 8. Fidelity & Guaranty
Co., 169 Fed. 211, the Court says (referring to
Section 22) at page 215:

“Tinker & Scott are by their specific agree-
ment with Prendergast & Clarkson as much
bound by this condition as the latter, for it
is made a part of their contract; but if it
were otherwise, having taken a subcontract
to do a portion of the work, Tinker & Scott
would be bound by a condition so general in
its operation.”

Whether plaintiff had notice of Section 22 is
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a material faet in the ease peculiarly within the
knowledge of the plaintiff. That plaintiff failed
to offer proof in this respect raises the natural in-
ference that it knew the evidence would have been
unfavorable to it.

1 Wigmore on Evidence, par. 289.

It follows from the foregoing that plaintiff
would be bound by the provisions of Section 22
either as embodying administrative regulations!,
or contractual rights.

Point 3-F.

Where the Secretary of the Interior is author-
ized by Congress to take property, or money is
appropriated by Congress for that purpose and
the Secretary working under this authority does
acts which result in a taking of property for the
object contemplated, the fact that the officer
mistakenly relies upon a contract for the source
of his power, will not defeat the right to recover
in the Court of Claims, on an implied contract.

It must be remembered that in order that the
United States may exercise the right of eminent
domain pre-payment of compensation is not a
prerequisite. In this respect the governmental
right of eminent domain differs from the right ex-
ercised by some of the states and by private cor-
porations working under limitations imposed by
state constitutions. See 15 Cyc. 775 and 776.

In order to constitute a lawful appropriation of
property by the government an actual assertion
of intent to appropriate is not necessary and mere
consequential damage arising from a public im-
provement will be deemed an appropriation of
property under sovereign right. United States vs.
Lynah 188 U. S. 445, 47 L. E. 539. In that case
compensation was allowed against the United
States for consequential damage to land resulting
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from the backing up of water upon the claimant’s
land as a result of a public improvement. See at
page 541.

The appropriation of money by Congress for a
public improvement is equivalent to an express di-
rection to take property for the purpose and
if an officer duly authorized does acts which re-
sult in a taking for the public use the promise to
pay is implied therefrom.

In United States vs. Lynah, 188 U. S., 445, 47,
L. E. 539, Justice Brown in a concurring opinion
at page 551 refers to the case of Great Falls Mfg.
Co. 112 U. S. 645. The Government in that case
took possession of land in the construction of an
aqueduct. Judge Brown, explaining this case
says;

“The claimant was held to be entitled to
recover upon the ground that the appropria-
20 tion of the money for the construction of the
improvements was equivalent to an express
direction by Congress to take this particular
property for the objects contemplated by the

scheme™ * *

Judge Brewer in United States vs. Lynah, refer-
ring to the Great Falls case says at page 545:

“In that view we are of opinion that the
United States, having by its agents, proceed-
ing under the authority of an act of Congress,
taken the property of the claimant for public
use, are under an obligation, imposed by the
Constitution, to make compensation.”

In the present case the Reclamation Act, the
subsequent appropriations of money by Congress,
the delegation of authority to the Secretary of
the Interior to enter into contracts and make all
necessary regulations, and the execution by the
Secretary of a contract providing for the taking
of machinery employed on the works belonging to

40 anyone, are equivalent to an express direction by
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the Government to take the property for the object
contemplated, and an implied promise arises on
the part of the Government to pay for the value
of machinery so taken.

Under the Tucker Act plaintiff could have waiv-
ed the tort, if any, and sued the Government on
an implied contract.

The Tucker Act is explained in the case of
Dooley vs. United State»» 182 U. S, 222, 45 L. Ed.
1074 at 1078:

“By an act passed March 3, 1887, to pro-
vide for the bringing of suits against the
government, known as the Tucker Act. (24
Stat. at L. 505, Chap. 359), the Court of
claims was vested with jurisdiction over,
first, all claims founded upon the Constitu-
tion of the United States or any law of Con-
gress, except for pensions, or upon any regu-
lation of an executive department, or upon
any contract, express or implied, with the
Government of the United States, or for dam-
ages, liquidated or unliquidated, in cases not
sounding in tort, in respect of which claims
the party would be entitled to redress against
the United States either in a court of law,
equity or admiralty, if the United States were
suable * *

“The first section evidently contemplates
four distinct classes of cases: (1) Those
founded upon the Constitution or any law of
Congress, with an exception of pension cases;
(2) cases founded upon a regulation of an
executive department; (3) cases of contract,
express or implied, with the government;
(4) actions for damages, liquidated or un-
liquidated, in cases not sounding in tort.
The words @0t sounding in tort” are in terms
referrable only to the fourth class of cases.”

This interpretation is approved in United States
Buffalo Pitts Co» 193 Fed. 905 at 908. It is
evident from the foregoing that a pure tort, that
is a wholly unauthorized act of an officer would
come under the fourth class and an implied ob-
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ligation on the part of the government could not
arise. Under the first two classes it has been held
that if a tort is committed and the officer acts
under an act of Congress or a regulation of an
executive department, the injured party may
waive the tort and claim on an implied promise.
In the Dooley case there was an illegal seizure
and sale of merchandise by a collector acting un-
der a statute. It was held that under this act,
whether the taking was tortious or not, the injured
party would have claim against the government.
In United States vs. Lynaln, 188 U. S. 446, 47
L. Ed. 539 at 545, the court quotes with approval
the following language from Great Falls Manu-
facturing Co. vs. Attorney General, 124 U. S. 581

“It was competent for the company to
waive the tort, and proceed against the Unit-
ed States, as upon an implied contract

In the present case there were acts of Congress
authorizing the Secretary of the Interior to take
property for the purpose indicated in the act,
acts of Congress appropriating money for the
Shoshone project and administrative regulations
made by the Secretary of the Interior. There is
no proof in this case that the Secretary of the
Interior did not take the machinery under sover-
eign right.

The statement of facts discloses that on August
11, 1906 Daniel Webster Cole, acting for and on
behalf of the United States, took possession of
the entire plant at the site of the Dam including
the machinery delivered by the plaintiff. On Sep-
tember 28, 1906 the United States Government
turned over to the defendant the '‘Compressor and
machinery claimed by plaintiff for use in the com-
pletion of the contract.

It cannot be said, we insist, that the statement



of facts in this case precludes the idea that the
machinery was taken by the Government under its
sovereign right. The presumption is that the
Government acted lawfully. Furthermore, as in-
dicated above, even if the Secretary acted torti-
ously since the taking resulted in a public use
for the objects mentioned in the Reclamation
Act and the administrative regulations of the
Secretary of the Interior under this act, it would
be perfectly competent under sections 1 and 2 of
the Tucker act for the plaintiff to waive the tort
and claim on an implied promise.

A distinction should be made between acts of
officers resulting in the seizure of the property
without authority from the government and
similar acts under governmental authority the
officer mistaking the source of his right but the
seizure resulting in the public benefit contemplat-
ed by Congress.

In United States vs. Buffalo Pitts Co. 234 U. S.
228, 58 L. E. 1290 at 1293, the court quotes the
following from United States vs. Lynah, supra:

“The rule deducible from these cases is
that when the government appropriates
property which it does not claim as its own,
It does so under an implied contract that it
will pay the value of the property it so ap-
propriates. It is earnestly contended in ar-
gument that the government had a right to
appropriate this property. This may be con-
ceded, but there is a vast difference between
a proprietary and a governmental right.
When the government owns property, or
claims to own it, it deals with it as owner
and by virtue of its ownership, and if an
officer of the government takes possession of
property under the claim that it belongs to
the government (when in fact it does not),
that may well be considered a tortious act on
his part, for there can be no implication of
an intent on the part of the government to
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pay for that which it claims to own. Very
different from this proprietary right of the
government in respect to property which it
owns is its governmental right to appropriate
the property of individuals. All private prop-
erty is held subject to the necessities of gov-
ernment. The right of eminent domain underlies
all such rights of property. The govern-
ment may take personal or real property
whenever its necessities or the exigencies of
the occasion demand. So the contention that
the government had a paramount right to
appropriate this property may be conceded,
but the Constitution, in the 5th Amendment
guarantees that when this governmental
right of appropriation—this asserted para-
mount right is exercised, it shall be attended
by compensation.”

The above quoted statement that when an officer
takes possession of property under the claim that
it belongs to the government when in fact it does
not, there can be no implied promise on the part
of the government to pay, has no reference to
property which the officer is authorized by Con-
gress to take for a particular purpose and the
property is taken in furtherance of that purpose,
though the officer mistakenly relies upon contract
rights to carry out the public purpose contem-
plated by the act. The statement refers simply
to a claim that property is governmental when
in fact it is not, and the officer had no statutory
authority to exercise the right of eminent domain.
It will be seen from an examination of the cases
that in no case did the court refuse compensation
where there was a statute authorizing the officer
to appropriate property for a particular purpose,
and the property was in fact used in furtherance
of the purpose contemplated by the act though
the officer mistakenly relied upon contract rights.
Thus in United States vs. Lynah supra, as indi-
cated above, recovery was allowed though the
damage was consequential resulting from water
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POINT 3-G.
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We respectfully submit that the judg-

ment of the Supreme Court should be
affirmed.

McDermott & Enright,

Attomeys of Defatbnt=Respotant









