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Notice of Ap ·peal. 

NOTICE OF APPEAL. 

Filed June 30, 1927. 

To J. S. T. Stranahan Ely, Es-q., attorney of 
plaintiff. 

SIR: 
TAxE NoTICE, That the defendant, Mary Livese, 

hereby appeals to the New Jersey Supreme 
Court from the judgment of the District Court 
of the Fourth Judicial District of the County of 
Bergen, rendered in the a1bove-stated action on 
the 18th day of June, 1927. 

Dated, June 27, 1927. 
' 

COLI-'INS & CORBIN, 
Attorneys of Defendant. 

Service acknowledge this 28th day of June, 
1927. 

J. S. T. STR.ANAHAN ELY, 
Attorney of Plaintiff. 
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State of Denian.d. 

STATE OF DEMAND. 

E1iled February 9, 1927. 

Plaintiff demands of the defendant tl1e sun1 of 
five hundred dollars, for that whereas, the said 
defendant on the eighth day of February, in 
the year of our Lord one thou .sand nine hun -

. dred and twenty-seven, in the County of Berge n, 
is indebted to tl1e plaintiff in the sum of five 
hundred dollars, for the price and value of goods 
sold and delivered by the plaintiff to the de-
fendant at her request; and in the like s11111 of 
money for tl1e p.rice and value of goods bar-
gained a11d sold by the plaintiff to the defendan t 
at her request; a11d in the like sum of money for 
the p-rice and value of work done, a.nd material s 
for the same provided by the plaintiff for th e 
defendant at her req11est; and in the like sum of 
mone~y for money lent by the plaintiff to th e 
·defenda11t for the use of the plaintiff and in th e 
like s-um of n1oney for money paid by the plai11tiff 
for the llse of the defendant at her request; and in 
the like sum of money for interest due from th e 
defendant to th.e plaintiff for the plaintiff havin g 
fore born moneys due fron1 the defendant to tl1e 
plaintiff at the defendant's request for a long 
time then elapsed; and in the like sum of money 
for money found to be due from the defendant 
to the plaintiff on account then a11d tl1ere stated 
between them; and the defendant afterwards, to 
wit: on tl1e day and year last aforesaid, in the 
county aforesaid, in consideration of the pren1-
ises respectively pro1nised to pay the said 
several last me11tioned moneys respectively to 
the plaintiff on request; yet the defe11dant dis -
regarded her promises, and l1as not paid any of 

40 the said moneys- or any part thereof; and in the 
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State of De1na1id. 

like sum on a book account, a true copy of which 
is hereunto annexed, marked schedule and 
hereby n1ade a part hereof; and in a like sun1 
upon certain promissory note of which 
the defen ,da.nt the maker and the def end-
ant endorser of which true cop 
hereunto a11nexed marked schedule and hereby 10 
made a part l1ereof. 

Judgme11t will be claimed for the sun1 of five 
hundred dollars and - cents together with la,v-
ful interest a11d costs of suit. 

J. S. T. STRANAHAN ELY, 
Plaintiff's. Attorney. 

Notice to Defendant: The f ollo,ving is a bill 
of particulars of the demand and copy of the 
book account, ,vhereon the annexed demand is 
founded. 

Niary Livese To William Zakuty11ski, Dr., 
To account stated ..................... $608.26 

Plaintiff ,vaives the excess over five hundred 
dollars, in order to be withi11 th.e jurisdictio11 of 

20 

the District Court. 3 o 
The suit is brought to recover the amo11nt due 

thereon. 

J·. S. T. STRANAHAN EJL.Y, 
Attorney for Plaintiff. 

40 
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State of Demand. 

258 Moonacl1ie Ave. 
Moonachie. 

2595 

Fourth J·udicial District Court 
of the County of Bergen. 

1 o William Zakutynski, 
Plaintiff, 

vs. 
Mary Livese, 

Defendant. 

Demand ... -~ .............. $500.00 
Costs . . . . . . . . . . . . . . . . . . . . . 3.60 
Mileage . . . . . . . . . . . . . . . . . . . 1.20 
Listing Fee .............. . 

2 o Atty. Fee . . . . . . . . . . . . . . . . . 25.00 

30 

Total .................... . 

Retu able, March 7th, 1927. 
Summons and State of Demand. 

To the Defendant: 

Take Notice, that the plaintiff 
demand that the defendant shall 
file written specification of de-
f ens es intended to be made in said 
action on or before the time speci-
fied for ap!pearance in the process 
issued in said ca.use. 
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Set-off an.d Recoupmerit. 

SET-OFF AND RECOUPMENT. 

Filed April 4, 1927. 

. ! 

The defendant hereby gives notice that at the 
trial of the above-stated cause she will seek to 
respectively set off and recoup damages from the 
plaintiff because of a payment made to plaintiff 
for defendant and because of the failure of the 
plaintiff to carry out th·e contract upon which 
this cause of action is f 011nded in the following 
particulars, to wit : 

Cash p,aid to plaintiff by H. T. Barr for 
account of defendant ................. $ 5.00 

Constructing new floor in cellar ; repair-
ing plastering inside cellar walls ; fur-

10 

nishing and setting wash pole; relay- 20 
ing new walk from street ; relaying new 
walk from rear of house to g·arage; con-
structing new foundation under garage, 
new floor 5n garage, leveling up same, 
adjusting four garage doors, construct-
ing and hanging two new g·arage doors; 
painting garage, removing fence and 
resetting on correct line; and ten (10) 
loads fertilizer ...................... $495.00 

By means whereof the defendant suffered 3 o 
damage in the s-u111 of ................. 500.00 

COLLINS & CORBIN, 
Defendant's Attorneys. 
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Tran.script of Clerk's Docket. 

TRANSCRIP·T OF CL.ERK'S DOCKET. 
Filed August 30, 1927. 

No. 2595. 

THE DISTRICT COUR.T OF THE FOURTH 
JUDICIAL DISTRICT. 

COUNTY OF BERGEN. 

vV1LL1AM ZAKuTYNsK1, 
Pla,intiff, 

vs. 
MARY LIV.ESE, 

· Def endan.t. 

STATE OF NEW JERSEY,} 
B C ss. 

ER.GEN OUNTY. 
r' ' 

Upon 
Contract. 
Dem.and 
$500.00 

Before Joseph Furrey, Esq., Acting Judge. 
Ely, pl't'ff's atty. 

· McIntyre of Collins & Corbin, def 't's atty. 

CosTs. 
County Al. 

Summons ........... $1.50· 
Service and return . . .60 
Mileage . . . . . . . . . . . . 1.20 
Listing fees . . . . . . . . 1.50 
Attorney's fee, 5%... 18.25 
File Appeal & Bond. 1.00 
Copy of Docket . . . . . .50 
Postage . . . . . . . . . . . . . .29 

A summons was issued tested l\{arch 2, A. D. 
1927, returnable 1Iarch 14, A. D. 1927, at 9 :30 
o'clock i11 the forenoon at the Court Room of 40 
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Tran.script of Clerk's Docket. 

said Court in Bergen County. The Constable, or 
Sergeant-at-Arm~, returned with the Summons 
as follo,vs, viz: I served the within Summons 
March 8, A. D. 1927, on Mary Livese, the de-
fendant, by reading the same to her and deliver-
ing to her a cop,y thereof. 

S. E. STURTEVANT, 
Sergeant-at-Arms. 

P laintiff's demand was filed February 9, A. D. 
1927. 

Defendant's set-off or counter-claim was filed 
Apr il 4, A. D. 1927, by N. Demerest Can1pbell 
for five hundred dollars. 

J une 13, A. D. 1927, the plaintiff -ap .peared and 
the defendant appeared, the trial of the cause 
was proceeded with as follows: On the 18th day 
of J une, 1927, judgment was rendered for three 
hund red and sixty-four dollars and ninety -five 
cents debt, $364.95, and twenty-three dollars ancl 
five · cents- cost, $23.05, with a]lo,vance made to 
defe11dant of one hu11dred and thirty-five dollars 
and five cents, $135.05. 

On the part of the defendant notice of appeal 
filed June 30, 1927, and bond filed July 2, 1927. 

10 

20 

Whereupon it is on this 18th day of Ju11e, A. 1). 30 
1927, by this court considered a11d adjudged that 
said vVilliam Zakutynski, plaintiff, recover 
again st said ~Iary Livese, defendant, the sum of 
three hundred a11d sixty-£ our dollars a11d ninety-
five cents debt a11d t,venty-three dollars and five 
cent s cost of suit. 

Wi tness for defe11dant, George H. Babcock. 
I certify this to be a true copy. 

(S EAL) 

GUS FAUPEL, 
Clerk. 40 
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J1t-dgmen.t. 

JUDGMENT. 

FOURTH J"UDICIAL DISTRICT COURT. 

COUNTY OF BERGEN. 

10 WILLIAM ZAKUTYNSKI, 

20 

30 

40 

vs. 
MARY LIVE.SE, 

Pla -in.tiff, 

Defendant. 

On Contract. 

Ju .dgment. 

The above action is based 011 tl1e cornrnon 
counts fo recover tl1e sum of $500.00 for vvork 
done and n1aterials fur11ished. 

The defendant filed her set-off and counter-
claim for tl1e sum of $'49f5.00. 

The .Court finds after giving due consideration 
to the testimony of the respective parties and 
their witnesses and mal{ing an inspection of the 
work and materials that there is some merit in 
the set-off and counter-claim but not to the ex-
tent as the exhibits of the exhibit p-rod11ced by 
the defendant at the trial would seem to indicate. 
The expert produced by the defendant gave esti-
mates of figures which were very high considet-
ing the cost of material and labor to replace or 
repair the defective work. 

As a result of these considerations the Cou.rt 
finds a valid claim of the defendant in her set-off 
and counter-claim as against the claim of ·$500.00 
of the plaintiff and allows the same to the extent 
of $135.05 and renders judgment in favor of the 
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plaintiff in the sum of $364.9:5 and directs the 
clerk to enter the same accordingly. 

(Signed) JOS. A. FURREY, 
Acting J udg-e. 

Dated, June 18th, 1927. 

Gus FAUPEL, 
(sEAL) Clerk. 

' 
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.Specification . of Deterniin .ations. 

' . .., 
l 

SPECIFICATION OF DET 1ERMINATIONS 
AND DIRECTIONS APPEALED FROM. 

]Tiled August 31, 1927. 

WILLIAM ZAKUTYNSKI, 

Plaintiff-Appellee, 

vs. 
MARY LIVESE, 

Def endan.t-A p·pella.11t. 

____________ ____. 

Actio11i 
at La.w. 
Specification 
of Deter-
m.inations 
and 
Directions 
Ap·pealed 

I From. 

The defe11da11t, lvfary Livese, def endant-appel-
lant herein, here,vith files her specification of 
determi11ations and directions in the District 
Court of the :B-iourth Judicial District of Berge11 
Cou11ty, with respect to ·which she is dissatisfied 
in poi11t of law. 

1. Said Court erred in admitting certain bills 
in evidence, wl.1e11 the same should l1ave bee11 ex-
cluded upon one or more of the following 
g~rounds-, to wit, said bills were: · 

(a) Hearsay. 
(b) Not proven to be reasonable. 
( c) Admitted without p-rop,er foundation for 

their admissibility being laid. 
( d) Irrelevant, immaterial and incompetent. 

2., Said Court erred in that, without proof or 
foundation therefor, tl1e Court stated on the rec-
ord as f ollo,vs : 

'' The bills in question cover items for 
materials used on a series of independent 
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Specif»cation of Determinations. 

job·s, the cost of none of which, as far as the 
Court can observe, amount to five hundred 
dollars.'' 

3. Said Court erred in refusing to strike out, 
when thereunto moved, certain testimony as fol--

-lows: 
' ' Q When did you build that sidewalk 1 

A _· I built tl1at sidevvalk: in September. 
Q And in J·anuary it was all cracked up 0? 

.A Yes. 
Q Can you tell us wl1y it was crack:ed UlJ 0? 

A Yes. 
Q VVhy1 A Miss Livesey n1oved, a11d a 

big heavy truck: passed over it. 
Q Did you see the truck pass over 1 A I 

never seen it. I could prove it through tl1e 
driver. 

Q Where did the truck: pass o·ver the 
side,valk~ A Passed on the crossway. 

Q Did you see the truck pass over f A 
No, sir . 

Mr. McIntyre: I aslc that tl1at part of 
his testimony be stricke11 out, about tl10 
truck passing over. 

The Court: , I will allow it. 
~Ir. 1\!Iclntyre: Exception.'' 

4. Said Court erred in rendering judgment 
for the plai11tiff without any evidence to support 
the same. 

5. Said Court erred in rendering judgment 
for the plaintiff in the sum of $364.95, in the 
absence of certain and definite _ evidence to su1J-
port the same. 

6. Said Court erred · in rendering judgn1ent 
for fixed a11d s11bstantial damages for the IJlain-

10 

30 
, , - . 
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l3pecification. of Determin.a.tions. 

tiff, when only nominal, if any damages, should 
have been awarded at all. 

7. Said Court erred in allowing defendant 
$135.05 on the recoupment, when there was fixed 
and certain evidence to support a more substan-

10 tial allowance. 

20 

30 

40 -

8. Said Court erred in rendering judgment 
contrary to the evidence. 

9. Said Court erred in rendering judgment 
contrary to the law. 

10. Said Court erred in that sitting as a jury 
and having elected to '' go and see the job'' be-
fore rendering decision, rendered its decision 
having seen only part of the job. 

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant. 

Service of c.opy of the within specification of 
determinations an,d directions ap,pealed from, 
acknowledged this 29th day of August, 19'27. 

Attorney of Plaintiff-Ap ,pellee. 
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Willia .mi Za.kuitynski, direct. 

TESTIMONY. 

Filed July 9, 1927. 

DISTRICT COURT OF THE FOURTH 
JUDICIAL DISTRICT. 

COUNTY OF BERGEN. 

vV1LLIAM ZA1(uTYNs1{1, 

Plain.tiff, 

vs. 
MARY LIVESEY, 

Defendant. 

10 

Ridgewood, N. J., June 13, 1927. 20 
Before Hon. J osepl1 A. Furrey, Acting J 11dge. 

Appearances: 
J. S. rr. Stranahan Ely, Esq., for the plaintiff. 
Howard F. McIntyre, Esq. ( Collins & Corbin, 

Esqs.), for the defendant. 
(H. Richard Woebse, stenographer, sworn.) 

WIIjLIAM ZAKUTYNSKI, the plaintiff, being 
duly sworn, testifies as follows: 

D·irect examination by Mr. Ely. 

Q Mr. Zakutynski, you did some work for 
Miss Livesey f A Yes. 

Q She told you what to do, and you went 
ahead and did it, bought the materials, etc.? A 
Yes, sir. 

Q With reference to tl1e sink, are these your 
records so far as the sink is co11cer11ed, and if 
so, what ,vas tl1e amount of that particular item f 

30 . _. 

40 
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William Zakutynski, direct. 

Is the bill of Black for material used in the sink 
$57.75! A $57.75. 

Q Lemort, $1.86 for plumbing fittings; Le-
rno rt, $10.91 for plumbing fittings; labor, $89.48; 
is that right! A Yes, sir. 

Q For porch leaders-top soil, $51 A Yes. 

Mr. Ely: I might as well offer all of them 
in evidence. 

11r. McIntyre: I object. 
Tl1e Court: What is the total amount t 
Mr. Ely: Porch leaders-this also in-

cludes items, etc., pipe leader, planting 
hedge, shrubs, putting on top soil, grading 
and seeding lawn. The total is $165. 

The Court: That includes labor and ma-
20 terials ! 

30 - -

Mr. Ely: Yes. 
The Court: Are there other items for 

labor and materials 1 
Mr. Ely: Yes. For the water pump, the 

total is $158. 
The Court: Water pump, $158. 
Mr. Ely: Garage, $525. Painti11g a11d 

general repairs in cellar, $50.46. This is on 
the cellar in Jackson avenue, including' coaJ 
bin, repairs in cellar, $180. 

By the Court. 
Q Was there any written contract at all¥ A 

None at all. 
Q What did Miss Livesey say to you? 

Mr. McIntyre: I object, unless the time 
is fixed, your Honor. 

The Court: It is just an i11quiry. 
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TVilliam Zakulynski, direct. 

Mr. Ely: To painting garage, planting 
rose bed and shrubbery, $106. 

By · Mr. Ely. 
Q _ These bills which are included in here for 

materials, are these bills against you for the ma-
terials used for these particular jobs t A All 
against me. Of course, I take all in my name 
for Miss Livesey said-

Q What did she say to you about buying ma- _ 
terials1 A If I take.the job, she said she didn't 
want to bother with anything. I should take 
care of everything, to buy all materials in my 
name. All bills will come i11 my name, and come 
to me. 

Q These are the bills 1 A Yes. 

1fr. Ely: I will offer the bills. 
~Ir. l\fclntyre: I object to the offer of the 

bills, on the ground, first, that they are hear-
say. Secondly, that the time of this alle ,ged 
conversation has not been fixed. Further, I 
think they are not proper evidence, and 
should be excluded. This action is brought 
on a book account, and this is not a bool{ 
account of the plaintiff made in the regular 
course of business. I can't see under what 
theory these bills are i11 evidence. It does 
not appear how much work: ,vas done, or how 
the money was spent. I l1rge that they are 
not properly proven. 

Mr. Ely: Under the agreement, Mr. 
Zakutynski was to buy the materials and 
they wei'e to be used on these jobs, and Miss 
Livesey ,vas to pay for tl1em. Tl1ese _are the 
materials, he saJrs these are the bills, anrl the 

10 

20 

30 

40 
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William. Z akuty ·nski, direct. 

materials were used. The actual bills are 
here. 

Mr. McIntyre: They are purely hearsay. 
No agreement has been proven. The witness 
has testified that he spoke to Miss Livesey, 
but the time was never fixed. 

¥r. Ely: I can fix the time. 

By · Mr. Ely. 

Q About when was it that Miss Livesey told 
you to do this work? A That was 011 June 3rd. 

Q Of what year1 A 1926. 

Mr. McIntyre: I further urge the defense 
of the Statute of Frauds. The bills for the 
materials exceed $500, and there is no writ-
ten contract or agreement shown. The wit-
ness testified merely that on or about June 3, 
1926, he spoke to Miss Livesey. That was 
an oral agreement; that is past. These bills, 
exceeding the statutory amount, cannot be 
admitted unless there is a written contract 
offered as a foundation for the admission of 

· the bills. 
(Argument.) 
The Court : The bills in question cover 

items for materials t1sed on a series of inde-
pende11t jobs, the cost of none of which, as 

· far as the Court can observe, amount to $500. 

By Mr. Ely. 

Q These goods stated in these bills, did you 
purchase these materials f A Yes, sir. 

Q What happened to the materials 1 A I 
bring them to Jackson avenue and use them on 

40 the work:. 
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William Z akuty1iski, d·irect. 

The _ Court : . ; I . wi_ll allow them. 
Mr. McIntyre: May I have an exception 

against the admissibility of these bills offered 
in evidence, 011 the following grounds: first, 
they • should be excluded · by ;;_re ,ason · of the 
statute ,., of fr-aud'S; . There is no foundation 
laid for the admissibility of these bills, in 
that there is no written agreement as a basis 
for the proof of any amount exceeding $5001 

as required by tl1e statute of frauds; furthe ·r . 
that the bills have no-t been proven to be 
reasonable bills; further, there is · no author- · 
ity · from the ~efendant to the plaintiff to 

__ p-urchase -the mat~rials, the bills -for which -
. have been offered , in eviden ·ce; upon ·the 
further groun _d,· that the defendant is purely 
a collateral party· to the transaction between '. 
the witness-plai11tiff a11d the material men, 
who are tl1e debtors of this witness-plain-
tiff; further, that no written agreement ihas 
been offered in evidence as a f Ol1ndatjo1i'' for 

·the admissibility oJ any · of tlie bills, except 
as evidence of ;-worl{, labor and services. On 
these · grol1nds, I · respectfully urg·e that . the 
bills be excluded from evidence, the bills · as 
representing materials as testified · -to by tl1is 
plai11tiff; upon the further grou ·nd,· that · the 
bills are purely hearsay; these bills were not 
rendered by plaintiff; th.ey were rendered to 
him; · plaintiff is tl1e buyer, a11d the · bills 
were rendered to the plaintiff. If they can 
be made bii1ding upon tl1e def end ant we re-
spectfully urge it does 11ot appear -i11 the 
record so far adduced. · 1-. 

The Col1rt : We have the point here, were 
the charges reasonable f I think that with 

10 

. . , 0 .... . 
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TVilliam Z akutyn ,ski, direct. 

. .,, 
I 

the exception of having counsel bring out 
that point, I will allow the exception. 

By Mr. Ely. 

Q How long have you been in the contracting 
business, doing these general jobs! A I have 
b-een doing jobs for people for over eighteen 
years. 

Q Have you bee11 buying materials during 
this · period, this kind of materials for use on 
jobs 1 A I buy all kinds of materials. 

Q Are these prices reasonable, the prices 
you paid for these materials 1 Are they fair 
and reasonable f A They are fair. If any -
one can prove they can get them cheaper-

Q Are these reasonable prices 1 A Reason-
20 able prices . 

. ¥r. 1ticintyre: The witness testified that 
the prices he paid were reasonable prices. 
That is no test of the reasonableness of the 
charges. , We respectfully urge that the 
original set of bills has not yet bee11 proved, 
and we urge that the bills for materials be 
excluded from evidence. 

The Court : The Court will take the view 
30 that if they were unreasonable, he would 

have objecte ,d to ·them a11d not p,aid for them . 
The Court will allow them, and allow you 

an exceptio11. 

Q Miss Livesey paid you on account of this 
· sum $7311 A $731. 

Q Which leaves a balance due you of $608.26? 
A $608.26~ 

Q These are your records as to the labor 
·40 (indicating) 1 A Yes. 
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Tf!illiam Zakutyrtski, cross. 

Q And the l1ours used on each t A Yes. 

Mr. Ely: I offer them in evidence. That 
• 1s our case. 

(Bills received in evidence and marked 
Exhibits P~ 1 to P. 7 inclusive.) 

Cross exa,m·ination by Mr. McIntyre. 

Q Y 011 completed your "rork:, as Jro11 agreed 
to do f A We completed work. 

Q · You completed the job f A Yes; com-
pleted the job. 

Q Will you tell us again what those jobs were? 
There were a lot of jobs, weren't there, that you 
were to do1 A Yes. 

Q You were to fix the sinl{ ; you ,vere to fix the 
doors, and you were to install the pump, weren't 
you 1 A Not the doors. 

Q Will you tell us all the work that you were 
suppose d to_ do 1 What work were you supposed 
to do for Miss Livesey 1 A · First, Miss Livesey 
call up me through the telephone. Other people-

Q What people 1 A Mr. John Currey, from 
East Rutherford, if he knew anybody could do · 
the work for Miss Livesey~ Mr. Currey repre-
sented me to Niiss I---'ivesey, and I went over on a 
Sunday morni11g to lool{ at it. She showecl me 
what to do, an.d I said I go a11d do that. 

Q Wait a minute- A Just a seco11d. Her 
jo·b was to repair cellar at Moonachie. That was 
$35. I got that job cash. Next job, she would 
like to l1ave sink and bathtub i11 house. If I 
could buy a11y for reasonable prices, I was to try 
to. Sl1e says sl1e do11 't like to buy any second--
hand stuff, if I could buy off some for less price. 
I know b11siness; attend all kinds of ,vork, so I 

• 

10 

30 
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went to ··Mr1 B'laek: in R-utherford -:and ;'then I 
asked if he got it. 

By the Court. 
Q · ·Y o·u ' say , she 'Said · she did ·n 't want any 

second-hand material1 A No •. second-hand, : but 
new stuff at a reasonable price. I went to Mr. 
Black at Rutherford and I got sink, it was to cost 
$57.30. Before I bought this stuff I brought his 
book and · I show Miss- Livesey and : she see .· this · 
sink, and to have for so and ' so price. Miss 
Livesey see this. I bring that over. The next 
job was connecting water inside. If you want to · 
spend money, I .got to put iii pump to bring water , 
from well · to the ' hydrant. Miss Livesey . asked 
me how · much that will be. I know a gentleman 

· in Ruther£ ord, he is superintendent from the 
pump works in Harrison. I could get the cheap-
est pump complete for $158. Miss Livesey says '· 
she is ~·atisfi ,ed. I brought it and put it in. ·'Fourth 
job was repair the cellar in Jackson avenue ·; 
that is .pla 'st~ring the 'fl.oor and coal bin. That · 
was $180. ' I done '' th 1at ·work. · Miss Livesey ; 
asked m'e·. if I grade 'the place on Jackson ·ave- · 
nue. Then 1· says, · yes I . do. I done that work. 
After I take job by job; give me riot all money 

·so cash, only some part of money. She say, she 
ask if I come and build ;: garage. . I say, Miss 
Livesey, give me $100 deposit on ·garage, if ,,I put 
up,_ the garage. Miss Livesey says she is satis-
fied. 

Q You say that you ·talked with Miss Livesey 
on a Su:nday _morning at her house1 A Yes. 

. . 

Q _Qn 3:. Sunday morning was it 1 What was 
the datet , A I can't remember that, the day I 
,vent over. 
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Q Was ·that on June 3, 19261 A Something 
like that. I couldn't say sure. 

Q You went to Miss Livesey on a Sunday 
morning in June, is that right 1 A Something 
like that. 

Q 011 a Sunday morningf A Yes, sir. 
Q Y o-u and she had a talk about all this work 

that was to be done 1 A Not all work at once; 
we talked just for foundation work; next job 
she asked me to put in i11 Moonachie. 

Q Foundation to garage or house, A House 
at Moonachie. 

Q What was the agreed price for the fixing 
of the fo11ndation of the house at Moonachie at 
that time, as agreed upon that Sunday morning! 
A That was $35. 

Q To fix foundation t A Fix foundation. 
Q Did you fix it! A Yes. 
Q You are not bringing suit for that here 

todayf A No·; that was cash paid. 
Q You were paid that1 ·A Yes, I was paid 

casl1. 
Q When was the next time you saw Miss 

Livesey about the garage that was to be built T 
A Garage was built in the last. 

Q When was that f A In September. 
Q You built it! A Yes. 
Q Did the building department of Ruther£ ord 

pass upon that garage f A Yes. 
Q Have you a certificate from the building 

department of Ruther£ ord certifying that that 
garage complies with all the requirements of the 
building code of the Borough of Rutherford 1 A 
I haven't. 

Q Did Miss Livesey tell you that the garage 
was s11pposed to comply with all the require-
ments of the building code, A No. 

10 
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Q She didn't tell you that7 A No. 

I '"!J!I 
ij 
_.4 

Q As a builder, when you put up a garage, 
don't you always get a permit 7 A If I need 
one. 

Q Don't you always need one7 A Not a 
certificate; we need just a permit. 

10 Q Did you get a permit to put this garage 
up7 A Yes. 

Q When the garage was fi11ished, did you have 
it inspected by the building depaTtment 1 A 
Yes. 

Q Wl10 was the inspector! A Mr. Hardy. 
Q Did he give you a certificate that the ga-

rage complied with all the terms of the building 
codet Did he or did he not give you one7 A 
I didn't need it. 

20 Q Did you get one7 A No. 
Q Did you ask him for a certificate 7 A No, 

• sir. 
Q Did you complete all the work that you 

undertook to do for Miss Livesey! A Yes. 
Q All completed 7 A Yes. 
Q Did you build a sidewalk 7 A Yes. 
Q What have you to say as to the condition 

of that sidewalk 1 Is it good or bad 7 A Good 
co11di tion. 

30 Q It is in good condition uow7 A Yes. 
Q Was there any agreeme11t as to the mate-

rials you were to use to build that sidewalk! A 
Yes. 

Q What was the agreement7 What materials 
were you supposed to use 7 Concrete, or stone, 
of what¥ A I never built the sidewalk, just the 
,valk from the ho11se. The city built that. I 
built the walk from the house to the gutter. 
-· · Q Was that built in a good, workmanlike 

40 ·manner7 A Yes. 
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Q When did you last see this sidewalk that 
you builtf A I seen it about January, when I 
came to collect the money. 

Q J a11uary, 1927 T A Yes. 
Q What was the condition of the sidewalk at 

that time t A The sidewalk was cracked up. 
Q When did you build that sidewalk1 A I 10 

built that sidewalk in September. 
Q And in January it was all cracked up t A 

Yes. 
Q Can you tell us why it was cracked 1 A 

Yes. 
Q Why 1 A Miss Livesey moved, and a big 

heavy truck passed over it. 
Q Did you see the truck pass over f A I 

never seen it. I could prove it through the driver. 
Q Where did the truck pass over the side- 20 

walk 1 A Passed on the crossway. 
Q Did you see the truck pass over 1 A No, 

• sir. 

1'1r. Mcl11tyre: I ask that that part of his 
testimony be stricken out, abo11t the truck: 

• passing over. 
The Court: I will allow it. 
1\!Ir. McIntyre: Exception. 

Q You built a garage, did you, for Miss 
Livese37 1 · A Yes, sir. 

Q What was the agreed price for the building 
of the garage 1 A $525. 

Q Did you complete the garage 1 A Yes, sir. 
Q Wereyoupaidforit1 A No. 

-Q Have you seen the garage since you built 
it? A Yes, sir. 

Q What would you say as to its condition t 

30 

A It was all rigl1t. 40 
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Q Was there a11y agreement as to what ma .. 
terials were to be used in the building of that 
garage! A No agreement-

Q Was there any agreement as to what mate--
rials were to be used for the building of the ga-
rage 1 A 11:iss Livesey piclted out the model 

10 from the Harris Brothers' catalogue. 

Mr. McIntyre: I ask that the answer be 
stricken out as not responsive. He should 
answer yes or no. 

The Court: He may a11swer yes or no. 
The Witness: No agreement. 

Q You merely said tl1at 31ou would b11ild a 
garage for $5251 Is that rigl1t 1 A Yes. 

Q Were you to 11se ceme11t i11 building~ tl1at 
20 garage, or concrete, or were you going to use 

cement blocks, or what 1 A Not cement block, 
no. The garage come ready made; just to build 
it up together. I build just foundation and floor. 

Q When was that garage built 1 A In Sep .. 
tember. 

Q 19261 A 1926. 
Q When was it completed 1 A Completed 

two weelts after. 
Q Have you seen that garage since it was 

30 built1 A Yes, sir. 
Q What would you say as to its condition f 

A It was all right condition. 
Q Have you seen the foundation since it was 

built by you 0! A Yes, sir. 
Q What would you say as to the condition of 

the foundation 1 A It is all right. 
Q All right 1 A Yes. 
Q What materials were you to use in the 

building of the foundation of the garage 1 A 
40 Stone and ceme11t and sand. 
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Q What ,vere you to use in the building of 
the garag ·e 1 Was it cement block, or concrete, or 
what 1 A The garage is built of hardwood sec .. 
tions, ,vhat is in the catalogue. 

Q It was built by sections 1 A Yes. 
Q Where did yo11 get the sections from 1 A 

From the Harri8 Brothers. 
Q, How much did you pay for the sections~ 

A $372. I paid $372. 
Q You dug a foundation, did you, later? A 

16½xl8 1/2. 
Q vVhat was tl1e cost of the materials to build 

this f ou11dation °! A I got it here on the bill. 
Q Will you please get it for us? A Well, I 

sup-pose so. 

By the Gou.rt. 

Q vVas this garage made of fram(~, or ,vl1at 0! 
A Made in sections, Harris Brothers. 

1fr. Ely: Perhaps I can clear that UlJ, if 
the witness will show the Court which garage 
it was. 

The -\iVitness: I--Iere is the garage she got 
(indicating to Court fro1n catalogue). Sl1e 

10 

20 

had this garage. 3 0 

By the Coit.rt. 

Q vVas that metal or wood 1 A \Vood. 
Q Except tl1e foundation? A Except the 

foundation and the floor. 
Q This can1e i11 sectio11s-? A Yes. 
Q But it is all ,vood A All hard wood, and 

the tar paper inside; j11st like tile paper to keep 
the air in. 
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By Mr. lfclntyre. 

Q How big is the foundation f A 16½x18½.· 
Q How deep ·f A 36 inches. 
Q What is the cost of the materials for that 

foundation? A I got it here on the bill. 
1 o. Q May I asl{ you to please ref er to it? 

lvir. McIntyre: For the purpose of the 
record, if the Co11rt please, we don't concede 
"\i\7hat the witness is testifying to as eviden-
tial. It is merely for the purpose of cross 
examination. 

A Material cost $46, sand, cement and stone. 
Labor cost $107. The garage complete cost $525. 

20 By the Cou,rt. · 

Q Pardon me just a minute. For how many 
cars was this 0? A Two-car garage. 

By Mr. 1J!lclniyre. 

Q You were also to put in an electric water 
pump for Miss Livesey for 200 Jackson aven ue, 
or was it at lvI0011achie? A That was at Moo-
nachie. 

30 Q What was the .agreed price for furnishi ng 
a11d installing tl1e electric water pump? A $158. 

Q Did you buy the electric p11mp? A Yes.· 
1Q How much did you pay for that? A I 

paid $98 for the electric pump. 
Q Did you install the pump? A I put it in. 
Q vVhat k:i11d of pump ,vas there before? Was 

there any pump there before? A Never was 
pump. There was just a hand pump. · 

Q When you put in this, electric pump, did it 

40 work all right 0? A Yes. 
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Q No question about that at all, is there f A 
Well, if the fuses burn out, or electricity don't 
work, it does11 't work. 

Q · \Vhen you put in the electric pt1mp, did you 
notice wl1etl1er or not the hand pump was also 
workin g 1 A You could use it just as well. 

Q Wher1 yo11 put in the electric pump ,, did 
both pumps ,vork just the same~ A Yes. 

Q When did you install the electric pump f A 
I put in that in July. I don't remember tl1e date. 

Q lt ,vas. some time in July t A June or 
July. 

Q 1926 f A 192_6. --- · 
Q How long did it tak:e you to do that work 1 

A lt takes me about two days. 
Q After you put it in, did you see ,vhether it 

was done in a good, workn1anlike manner? A 
Yes. 

Q _Did the pump work all right? A Yes, sir. 
Q How 1nuch did you say the pump cost you f 

A $158. 
Q How much did you charge for the purchase 

of the pump 1 I mean for the pu111p itself a11d 
the labor to install it f What ,vas ·your charge 0? 
A I charg·e the pun1p complete. 

Q How n1uch f A $158. 
Q ~l1hat was the cost of tl1e materials, the 

pump itself and the labor f A Materials-all 
complete . 

Q All complete 1 A Yes, sir. 
Q $158? A Yes, sir. 
Q That is the cost of the pump a11d i11stalli11g 

it? A Pump and material and labor. 
Q $158? A Yes, sir. 

The Court: He said the pump itself cost 
$98. 

20 

30 , 

40 
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Q "\Vhen you put the pump in, were you to.-
connect any drains from the sink to the outside 1 
A Yes. 

Q How much. ·was that to cost1 Was the 
whole job $1581 A The whole jpb was $158. 

Q That was _to pToeure the pump itself, the 
10 installation of it and the connecting with the 

sink, etc. 1 A So the ,vater runs through it. 
Q· fJ1hat took you two dayB to do that, A. 

Something lik:e that with the man. 
Q You also drained the water. outside t A 

Yes. 
Q Is this your writing (showing paper to wit-

11ess) 1 A Yes. 
Q It is dated 0! A July 26. 
Q 1926 A 1926. 

20 Q You sent this letter to Miss Livesey? That 
is a letter you wrote to Mis-s Livesey about the 
pump1 A Yes. 

Mr. 1'1cintyre: I offer it in evidence as 
affecti11g the witness' credibility. 

The Court: Any objection f 
Mr. Ely: None at all. 
'rl1e Court: vVhat does the letter sayf 
Mr. McIntyre: The letter, which was writ-

30 ten before the pump was in, says that the 
cost of the pump will be $'158 and the cost of 
doing the work $40 additional, making a total 

· of $198. On the stand the witness has just 
testified that the cost of the pump, labor and 
material, was only $158. 

~Ir. Ely: This letter says the pump will 
cost $198, a11d l1e has only charged for it 
after he has put it in, $158. This says he 
went to see the pump and it would cost $198. 

40 In other words, he did it $40 cheaper. 
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:Nir. McIntyre: This letter dated July 26 
is only to affect the witness' credibility. 

Mr. Ely: I have no objection to marking 
it in evide11ce. 

(Letter fro111 William Zakutynski to Mary 
Livesey, dated July 26, 1926, received and 
marked li~xl1ibit D. 1.) 

Q How much was the sink, bathtub and pipe 
outfits to cost f A I have got it here--$160 '. 

Q How mucl1 was the gas range to l1ave cost~ 
A $25, p.aying cash. 

Q Cement, plastering ·, whitewashing and 
erecting a new coal bin f A $180. 

Q What kind of a coal bin was that 1 A 
vV ood coal bin. 

Q How big was it t A 32x48. 
Q 1What was the cost of the lumber to install 

that coal bin f A Lumber cost $15.84. 
Q $15.84 for the lumberf A Yes, sir. The 

strips cost $1.25. 
Q vVhat then was. necessary to complete that 

coal bin besides strips and the lumber1 A That 
was plastering and the floor. 

Q How much did that cost f A That is all 
eomplete. Here is the bill here, for cement, sa11d 
and the rest of the stuff. 

Q How much labor was required to install 
that f A Labor required, $60.82. 

Q That makes $77.91, and you have charged 
$180 for that work? A There is more coming. 
There is. my work coming to that. 

Q lVIore work. A That has got to come in 
-faucets, blocks. 

Q On a coal bin you had faucetsf A Not 
the coal bin; that was the cellar work. 

10 
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I j 

Q Wood, cement, plastering, whitewasl1ing 
and erecting a new coal bin $180 f A $180. 

Q You have art item for $15.84 for lumber, is 
that right 1 A Yes, sir. 

Q $1.25 for strips and $60.82 for · sand, gravel, 
as I suppose for f oun.dation for the coal bin; that 

10 aggregates $77.91, a11d you have charged $1801 
A Yes. Where is labor f 

20 

Q Y Oll have i11cluded the la 1bor here. A 
Wheref 

Q IIo,v long did it tak:e you to p,ut up a coal 
bi11, A Here it is: 38. bags of cement, $30.4•2; 
two bags of soil-that comes outside. 

Q We already ha,d that item. vVe had $60.62 
for the foundation of the coal bin. You have 
charged $60.82 for the material t11at was to go 
for the f oundatio11 of tl1e coal bin. 

The Court: I understood that was for 
labor. 

By the (Jourt. 

Q. $60.82 for labor; is that right? A Yes. 

By lJf r. McIntyre. 

Q For lun1ber, strips and labor, you have ac-
3 o counted for $77.9'1, and you l1ave .charged $180. 

How do you account for the disparity? A I 
charge l1ere thirty-eigl1t bag·s. of cement, $30.40. 
Two loads of top soil to l{eep water out of cellar, 
$10.50. 

Q That had nothing to do with the coal bin f 
A If the water from the outside runs to the 
f oundatio11 cellar, no use if I fix tl1e cellar and 
water runs in. That spoils the job. 

Q That didn't belong to the coal bin proper1 
40 A rrhat belong to the cellar. 
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Q You cannot include the last item of top 
soil to the coal bi11. A That is to help. If you 
don't get the water to drain from the outside to 
the inside, it won't do no good to fix the cellar. 

Q I am asking you if this item of $10 is s-ome-
thing wl1ich is chargeable to . tl1e coal bin 1 For 
cementi11g, plastering, whitewashing and erecting 10 
new coal bin you cl1arged $180. You have ac~ 
counted for $70.91. I am asking you how you 
account for tl1e difference. -what other elements 
are there to make up this amou11t vvhich you have 
charged 1 A I figure this cellar, if they don't 
fix the outside it don't do no good to fix the in-
side, because rr1y job may be all spoiled, if the 
place gets soaked inside. 

Q l)id you charge the item for top soil to the 
repair of the cellar 1 A Yes. o 

Q ·You are tryi11g--to charg·e it agai11 now for 
the coal bin °? A No. 

Q. \Ve vvo11 't consider it l1ere for the charge 
to the coal bi11. ,v11at did you pay for ce1nent, 
etc.? A $30.40. 

Q \;\That else was to go i11 to n1ake UIJ this coal 
bin item~ A Charge tvvo loads of soil, $10.50. 

Q, We l1ave excepted that, I thi11l{. I do11 't 
think it prorerly belongs. A T,vo hags of lime. 

1t1r. }jJly : I don't u11derstand co11nsel. I-le 
has a bill there that he is reading from, and 
the bill says ceme11t, plastering, vvhitewash-
ing and n1al{i11g a new coal bin, but the coal 
bin is only one of the items. Of course, 
Zak:utynsk:i, the plai11tiff, says tl1at tl1e top 
soil vvas necessary to avoid spoiling the i11-
side of the cellar. Of course, it has r1othi11g 
to do ,vith the coal bin. We admit you don't 
have to put top soil outside to n1ake a coal 
bi11. 

30 

40 
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By Mr. JJ!clntyre. 

Q. What else 1 A Two loads of lime, $2.30. 
Q Is that all f A Lumber on coal bin, $17.62. 
Q You l1ave already told us that it cost 

$15.841 A I ad_d that together, that $15-.84, too. 
That con1es together. Two or three bills come to 
that. 

Q I asked you what the cost of lumber was, 
and you saicl $15.84. A You ask me for one 
bill. I cannot ar1swer on two bills. 

Q I asked you for the cost of lumber neces .. 
sary to put up the coal bin. How n1ucl1 for the 
lun1ber for the coal bin 1 A Here it is, complete. 

Q How mt1ch f A $17.62. 
Q That is con1plete 1 A Complete lumb er. 
Q That doesn't include the item 0£ $15.84, 

does it 1 A No. We got more bills. 
Q: So that tl1e lumber cost $17.62 a11d $15.84, 

is that rig·ht f Is it both or either 011e 'l A One, 
$17.62. 

Q ,Ve will cross out the $15.84. Is that 
right 1 A Rigl1t. 

Q Is that all that was necessary to fix the 
coal bin~ A All material cost $60.62. 

Q Yes. vVe have that. A Mason cost $44; 

3 0 helper cost $31.18. 
Q You told us before that $6-0.82 ,vas for 

labor. What was $60.82 for1 A Carpenter can., 
not do the rr1a.son work. 

Q What vvas the $60.82 for, for labor or ma., 
terial 1 A That is material. 

Q What rnaterial 1 A Material on the cellar. 
Q ~-,or the foundation for the coal bin 1 A 

Yes. 
Q $17.62 for lumber, is that right 1 A That 

comes together, all. 
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Q You mean the $17.62 is included in the 
$60.821 A All material, cement, sand, lumber 
and lime cost $60.82. 

Q $1.25 for the strips f A No; that is to-
gether. 

Q That is also included 1 A That is together. 
Q' Ho,v much for laborf A Mason cost $44; 

helper cost $31.18; carpenter cost $44 labor cost . 
. $119.18; material cost $60.82; complete is $180. 

Q How many days was it necessary to use to 
put up this coal bin 1 A I don't fig·ure on days. 
Sometime I work on one job; sometimes I worl{ 
few hours on one job; if the job isn't dry, I go 
to another job. 

Q· How many days did it take to c.omplete 
this coal bin f A I got it forty-four ho11rs. 

Q You were to furnish new leaders and to 
plant hedges and shrubs, top soil and grade and 
seed the lawn, weren't you f A Yes. 

Q What was the agreed p,rice for that 1 A I 
got that here, $160. 

Q $160. A (After consulting paper.) $165. 
Q v,7here did you plant the hedge f A I 

plant the hedge on the front of Jackson avenue, 
to Lincoln avenue, from Lincoln avenue out. 

Q Was that outside the building line, or was 
it inside the building· line t A That has got to 
be thirty inches f rorn the sidewalk. 

Q1 Was it thirty inches from the sidewalk1 A 
Yes. 

Q Did you make a survey of the plot at 200 
J ackso11 avenue 1 A Yes, sir. 

Q· Did you make a survey t A Yes. 
·Q From your survey the hedge was planted 

thirty inches within the building line, is that 
right1 A Ftom the sidewalk. 

Q Well, the building line, was it t A The 
building line t 
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Q It was ,vithin the building line, was it, that 
the hedge was planted t A On the owner's prop-
erty. 

Q Did you have to tear up the sidewalk to 
pla11 t the hedge 1 A No. 

Q You planted the hedge first and then laid 
1 O the sidewalk f A I never laid the sidewalk in 

the front. 
Q How about the side 1 Did . you lay that t A 

I laid the sidewalk on the side. 

By the Couirt. 

Q Pardon me. How long was the hedge in 
the front and on the side t A 150· feet. 

Q' Altogether 1 A Altogether. Fifty feet 
" 

20 wide and fifty feet deep. 
Q What kind of hedging was it 1 A Cali-

fornia privet. 

30 

40 

Q How old 1 A Three years old. 

By Mr. McIntyre. 

Q Did you put a new floor in the cellar t A 
Yes, sir. 

Q· When did you do that workf A At the 
same time I worked in the cellar on the coal bin. 

Q Row muc.h did you charge for that 1 A 
That is charged with the cellar. 

Q How mueh 1 A Charged with the coal bin 
and fixing the cellar, plastering and-

Q 1:Vhen was it done f When was that coal 
bin work done, cellar work f About when, if you 
know 1 A September 8th. 

Q· Of what yearf A 1926-. 
Q Have you seen that cellar since you did the 

workf A No. 
Q You haven't seen it sincef A No. 
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•Q After you completed the work you didn't 
go back to see the condition of it f A A month 
or a half afterwards I built the g·arage and I 
was in the cellar. The cellar · was in good condi-
tion. 

Q It was in good condition a month and a: 
half after you saw the work and you say it was . lO 
in good condition at that time; is that right t A 
Yes. 

Q Did you install a clothes pole 1 A No. 
Q You built a fence, didn't you1 A Not a 

fence. I built a gate for roses. I plant the roses 
in the middle. That is gate for roses to climb 1 

on it. 
Q How much did you receive altogether on 

aecount t A. On which? 
Q ,Vhat was the total amount of your bill for 

all this work, labor and material 1 A M)r whole 
bills, all I had, was $1,369.46. 

Q How much did you receive f A I receive 
$731.20. 

Q You are absolutely sure about that, are 
you 1 A I received the ·$30 for the alteration 
afterwards. It is on here, too. . 

20 

Q In addition to the $731.20 you received 
$30 more·, is that rigl1t 1 A Yes. I have a, 

30 $6.08.26 balance. 
Q So that altogether you received $761.20; is 

that right t A She owes me $·608.26. 
Q What is the amount you received from 

1fiss Livesey 1 A $731.20. 

By the Gou.rt. 

Q D·oes that include the $30 which counsel 
1nentioned 1 A That includes this $30. 

Q It includes the $301 A Yes. 
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. ... 

Mr. McIntyre: Here is a series of checks, 
if the Court please, aggregating $775.20"-

Mr. Ely: I object to counsel stating on 
the record what the checks are. Show them 
to me, and I will see ,vl1ether I will let them 

• go Ill. 

By Mr. Ely. 

Q Was that $35 paid (indicating cheek) 1 You 
spoke of $30 that was paid on the first job you 
did. Is that the $351 A Yes. That is the first 
job an.d paid cash, and never come to this paper. 

Q'. That is not included in this 1 A No. 

Mr. Ely: Then I object to that check. 
The Court: Objection sustained. 
M.r. McIntyre: I will offer the rest of the 

eh.eck:s. 
( Twelve checks, amounting · to $7 40.20, re-

ceived in evidence, and marked Exhibits D. 2 
to D. 13, inclusive.) 

By Mr. Mein-tyre. 

Q· After you inst3illed this pump and inspected 
it and said it was working 0. K., in a good, work-

30 manlike manner, did you ever eome b•ack and in-
spect it again 1 A Yes. 

40 

Q· When was this 1 A Once in July, was 
stormy here, electric w·as shut off and fuses were 
burnt, and the p11mp don't work. Miss Livesey 
she called me down and I put fuses, put them 
on, and pump run. 

·Q Was that in July, 19-261 A I can't re-
member. It was in June or July, or later. 

Q Did you ever come after that to look the 
:pump over again 1 A I was there againe 
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Q When was that f A I was to see t11ree or 
four times; if the p11mp was new, never broke 
him in, once awhile it gets stuck, I went over. · I 
would get the inside out and machine run. 

Q How many times in all did you inspect that 
pump after you installed it f A I was three 
times special for that. After, if I was there on 
the job, if there was something I look at it. 

Q If you looked at the pump was it because 
Miss Livesey asked you to come, or did you 

· c.ome of your own volition f A If there was 
fuses burnt out, Miss Livesey called me up. 

Q Each time you came and looked at the 
_pump was because !{iss Livesey called you up 1 
Each time you came here you found the fuses 
blown outf A No, sir. 

Q What was wrong · the other two times f A 
Pump • run forty-eight hours without any stop. 
Motor was overheated. The pump motor was 
overheated. 

Q You installed the motor, didn't you 1 A 
No. 

Q Who installed the motor1 A I put it in. 
The motor was put in at the factory with the 
p·ump. 

Q The motor became overheated a lot of 
times 1 A Yes. 

Q After the pump was put in, you can1e there 
about three times and looked it overt A Spe-
cially for that. · 

Q On one occasion you f 011nd the fuse blo,vn 
out and the other two times the motor was over-
heated and the pump would not work 1 A No. 

Q What did you do to repair that 1 A If the 
motor was overheated and the parts was over-
heated, I put in a new one. 

Q A new motor1 A No, no new motor, just 
a new part. 
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· Q · Did you anticipate that that would hap pen, 
that the motor would become overheated, when 
you agreed to install this pump f A Yes, I did. 

Q You expected that to happen 1 A Sure, 
you can expect that at any time. 

Q When was the last time that you saw this 
10 pumpf A When Miss Livesey moved out from 

tl1e house. 
Q When°? A In September. 
Q You never saw it after that at all 1 A No, 

but pump never runs because electric power was 
off. 

Q The reason it didn't run was because there 
was no powe~ there 1 A Yes. 

Q And September, 1926, was the last time 
that you saw the pump t Tl1at was the third 

20 .time. Was it the third time you saw it1 A If 
I work there I see the pump every day, if I was 
there. 

Q In no event did you see it after Septe mber, 
19261 A No, sir; I didn't see it. 

Q You are sure about it 1 No mistake about 
that 1 A As soon as Miss L,ivesey was at 
Moonachie I never was in the place to look at it. 

Q That was in September1 A Septen1ber or 
October. I don't remember exactly when she 

3 0 moved out; September 26th or 30th, somet hing 
like that. 

Q And you never saw the pump after that1 
A No, not after that. 

Q I ask you if that is your signature here 
(indicating signature on paper), is it1 A Yes. 

Q Will you read that and tell us what it-

Mr. Ely: I object to counsel showing the 
witness something without showing it _to me. 

Mr. McIntyre: I beg· your pardon. I am 
40 sorry. 
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Mr. Ely: I object to this being in evidence 
or being read into evidence. 

By Mr. Ely. 
Q That writing · in ink wasn't there when you 

put it in, was itf A No. 

Mr. Mclnty ·re. 

Q Is that your signature (indicating) 1 A 
Yes. 

Q Did you write this f A Yes. 
Q Do yot1 k:now when you wrote this f A 

No, I don't. 
Q Do you know when you put the lead pencil 

inscription on it f A I didn't put on the date. 
·Q Then you don't k:now when you wrote this 

lead pencil inscription of this paperf A No. 
Q You wrote it f A I ,vrote it. I don't 

know which day. 
Q Can't you tell us about what month it was 1 

A I can't tell you; of course, no the last week 
or two weeks. This is two years. 

Q Would you say this wasn't written in Oc-
toberf A Never. 

Q You swear it wasn't written in October 0? 
A No. 

Q It was never written then f A No. 

Mr. McIntyre: That is all. 
The Court: ,Ve will take a recess until 

1 :30 o'clock. 
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AFTERNOON SESSION. 

Mr. McIntyre: l\fay I recall the witness 
for further cross examination t 

The Court: Certainly. 

WILLIAM ZAK.UTYNSiKI, the plaintiff, re-
IO called as a witness in his own behalf, testified 

as follows: 

Ciross exam .ination ( continued) by Mr. l\ifclntyre. 

Q When you built the coal bin, did you buy 
· all 11ew lumber for that, or was some of tl1e coal 
bin there before you started to ,vorl{ on it 1 _A 
I put a whole new coal bin in .. 

Q· You put a whole new coal bin in°? A Yes, 
20 except the ~oors. 

30 
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Q1 And you used the doors of the old coal bin 
to put o.n the new one t A Yes. 

Q You got new joists and boards 1 A Yes. 
Q You put in n.ew ones f A Yes. 
Q vVhat were the dimensions of that coal 

bin t How big was it t A How bigf 
Q Yes. A I never measured. 
Q Where the old coal bin was you put up a 

new onef A Yes. 
Q You used all new material with the excep-

tion of the doors t A With the exception of 
the doors. 

Q· How long and how wide was the coal bin, 
do you knowf A About twenty-six feet long. 

Q Yes. A And about ten feet wide. 
Q How l1igh t A Six foot high, and the 

strips on the top, to fill it in to tl1e ceiling ·. 
·Q What kind of lumber did you use t A. 

Ship, block. That is what is used in the new 
houses, on the siding. 
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Q You got enough lumber for something over 
$17, that was enough to pay for lumber to b·uild 
that coal bin f A Yes, it was; new lumber to 
build the coal bin. 

Q You didn't use any of the old material 1 A 
No, except the doors. 

Q What color did you p•aint the garage f A 
Dark grey. 

Q How many coats did you put on it 1 A 
Two. 

Q When was the last time that you saw the 
garage 1 A When was the last time I seen the 
garag ·ef 

Q Ye~. A I s-een it three weeks ago by 
• passing. 

Q Was the original paint you put on the 
garage still on the garage 1 A I never was 
close to it, because the garage is on Lincoln ave--
nue, and I p·ass on Jackson. 

Q When you saw the garag·e three weeks ago, 
did it have the same paint on as originally f A 
I cannot say for sure, because I was sixty-five 
feet away. 

Q You didn't inspect the paint to see how it 
took1 A No. 

Q You don't. -know the condition of the paint 
now f A Not now; not a day or two before, or 
not two weeks. 

Q This is your sig11ature, isn't it (indicating) 1 
A Yes; that is my signature. 

Q These are your figures here, are they f A 
Yes, that is my figure, but not the whole paper. 

Q I am simply asking you whether these are 
your figures here (indicating) t A Yes, these 
are my figures. 

Q And you wrote this letter h.ere, too, didn't 
you (indieating) 1 A Yes, i send this together. 

10 

20 

30 

40 



42 

Willia.m Zakulynski, cross. 

Q These two together 1 A In a long strip. 
Q Can you tell us what this $300 was fort 

A I cannot say. If I got the rest of the strip 
I ;could say. 

Q. You say here $408 for the garage. Is that 
right f Will you read that f A That say $408, 

10 b·ut don't say for garage. 

20 

Q Read it. What does it sayt A Without 
the garage that ,vas; that is11 't m")r writin g; 
this is my writing (indicating). 

Q The $400 isn't your writi11g 1 A No. 

Mr. ~Iclntyre: I will read it: ''I got 
the order to put up the g·arag ·e''-
- Mr. Ely: If the Court please, I object 

to Mr. McIntyre reading it aloud, if it isn't 
offered in evidence; of course, it goes in evi-
dence if he reads it aloud. 

Mr. McIntyre: I do not p,ropose to offer 
it until I read it. This is merely prelimi11ary. 

Mr. Ely. If he will off er the letter and 
the paper-

The Court: He intends to do that. 

By Mr. Ely. 

Q Is that all of the paper, or torn off 1 A 
30 There is another sheet of tl1at. Miss Livesey 

l1ave that figure. I ,vrote all figures with the two 
pieces of paper, and I mailed it to Miss Livese y. 
There was two big pieces of paper. 

By th.e Cou,rt. 

Q Was there any writi11g on the other paper ? 
A Yes, sir. 

Mr. Ely: I object to _either part, without 
all. It ·has been torn off. 
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The Court: Have you the other part 1 
Mr. McIntyre: This is very complete on 

the face. It is a. mathematical computation 
and it can be connected with the other p•art 
of the letter here. 

My Mr. Ely. 
Q Was there some more of the paper1 A 

Yes. It ,vas lo11ger than this was. 

Mr. Ely: I obje.ct to offeri11g a section of 
it. You can readily see there was something 
else to it. They just off er the bottom sheet. 
I object to just offering the bottom sheet. 

The Court : Unless counsel wishes to pro -
duce the other part, I thinl{ the objectio11 is 
well taken. 

Nir. :Nicintyre: This is a computatio11 . of 
the estimates rendered by the witness. It is 
complete of its face. Whether there is a11-
other section, is immaterial. 

The Cot1rt: There may be somethi11g i11 
the other that will qualify these two figures. 

l\1r. Niclntyre: These are figures already 
offered by the ,vitness. I merely want to 
cross examine about 011e or two figures. He 
arrives at the same conclusion by two differ-
ent ways. I offer this one 0s to credibiilty. 

Mr. Ely: I object unless the other sheet 
is produced. 

The Court: Unless you produce tl1e part, 
the objection will be sustained. 

Mr. M.cintyre: J\fay I cross exami11e 
further as to this1 

Tl1e Court: Yes. 
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By Mr. Mein.tyre. 

,-

Q When did you write tl1is letter f A I can't 
rememb·er. 

Q You do11't remember when you wrote the 
letter 1 A It is dated on the 011e. 

Q What makes you so sure there was another 
paper besides this 1 A Because I wrote the two. 
One was long and one was short. 

Q You -mean this is one whole complete sheet 
here 1 A This is complete, and the other one-

Q This is complete 1 A That is complete 
with the other one. 

Q I am talking about the p,aper vvithout any 
writing. A There is two together. 

Q I am only asking you about tl1is 110,v. Is 
this (indicating) or not, one sheet of p·a pert 11. 
Yes. 

Q Where did you get this sheet of paper 
from f A From the book. 

Q You told us tl1at you wrote a letter. Part 
of the letter is this ( i11dica ting) ; is that right 6! 
A I wrote the two . 

. Q You say that one sheet was longer than the 
other. You got this app ·arently from one book, 
and the other page from another book 1 A This 
was out of the same book:. I eut this one off 

30 further. 
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Q You cut this off out of the book f A I 
took it out of tl1e book. 

Q You took this page out of the book, this 
sheet you say was longer than that 1 A It was 
longer than this. 

Q Althoug ·h they both came from the same 
book 1 A Yes. One I cut off, the other not 

Mr. Niclntyre: The witness says there are 
other fig·ures on the part that he states is now 
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missing. The part I have here coincides ex-
actly in results with the amount already 
proved. He states in his direct .case he was 
paid $731.20. There is a balance due of 
$638.26-

The Court : He says there is a balanee 
of $608.26. 10 

Mr. McIntyre: This shows a greater 
amount of $638.26. If there weren't more 
figures, which he says there are, I can't see 
how the Court can place any credence ,vhat-
soever in the testimony of this witness. The 
p,11rpose of this is to affect his credibility. 
This sectio11 is· a complete computation in 
itself. It is in the witness' own figures, own 
hand,vriting. It shows an estimate of $408 
for the garage. His prior testimony was 
$525,. This was merely offered for the 
Cqurt 's consideration, to test the .credibility 
of this witness. 

The Court: A total difference in amount 
of $301 

Mr. Ely: An even $30. 
Mr. McIntyre: There is a great disp ·arity 

in the garage. Here he sa.ys it is $408-
Mr. Ely: I ob,ject to eounsel testifying 

what is i11 tl1at paper. It is not in evidence. 
The Court: The Court feels that if there 

is another part of the communication, 
whether it be an estimate or what-not, -and 
you don't produce the entire sheet, it might 
work an injury to the plaintiff's ease, inas-
much as there might be something in the 
paper attached which would qualify this 
difference. · 

20 

30 

40 



10 

20 

Will ,ia,m Zakutynski, cross. 

Mr. McIntyre: We will offer it for what 
it is worth, subject to the Court's consider-
ing the witness'-

Mr. Ely: If he has the other part, let 
him produce it. 

The Court: At least for the p-resent, the 
Court will sustain the ob,jection. 

Mr. McIntyre: Exception, please. 
The Court : Granted. 

By Mr. Mclnlyre. 

Q Did you ever speak to Mr. J ohnso11 about 
that pump ·1 A Well, yes. 

Q Did he ever send a ma11 there to inspect 
the p·ump t A Yes~ 

Q How many times 1 A Once. 
Q When you say that, do you kno,v f A I 

know he was there. 
Q Were you there vvhen this inspector in-

spected the pump! A No. 
Q He came from the place where you bought 

the p.ump, didn't he t A Yes. 
Q You sent for him, did you t A Yes. 
Q Did Mrs. Serviss ever speak: to you about 

the p·ump 1 A Mrs. Serviss told me Miss 

3 0 
Livesey said if I work on place Jackson avenue, 
if I am there, and the pump stopped, I should go 
over and look what the tro11ble is on the pump. 

Q How many times did you look ,vhe11 Mrs. 
Serviss told you f A Only once. 

Q What did you find t A I find the spring-
the motor was overheated and make the p,ump 
stop . 
. Q Did Miss Livesey ever speak to you about 

the pump • 1 A Yes. 
Q Did you ever get in touch with lVIr. John .. 

40 son 1 A Yes, sir. 
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Q You spoke to him 1 A Yes. 
Q How many times t A I spoke to him 

twice ; one there ,vas the fuses, and second time, 
and second time Mrs. Serviss-he spoke to Miss 
Livesey himself. 

Q Did you ever tell Miss Livesey that l\f r. 
Johnson told you he ,vould make it all rig ·ht 1 A 
He said that the pump, if she do11't like the 
pump, Miss Livesey, he would change it any 
time. 

Q He told you that, did he 1 A Yes. 
Q You told that to 1\fiss Livesey f A Yes. 
Q You were having trouble with tl1e p,ump 1 

A No trouble, if the p,eople .kno,v how to tal{e 
care of it. 

Mr. M.cintyre: I move to strike out: ''If 
the people know ho,v to take ca.re of it.'' 

The Court: So ordered. 
Mr. McIntyre: I want to asl{ for a non-

suit on the g--round, first, that the only evi--
dence here of any damages that the plaintiff 
claims he is e11titled to, perhaps-this is 
merely for the purpose of the motio11, we 
are 11ot adrr1itting it-being indefinite and 
uncertain, the plaintiff's suit m11st neces-
sarily fail. 

There has been some evidence of the cost 
of materials. It h.as developed that this is 
also very l1ncertain. The fig·ures as testi ·-
fied to by the plaintiff and by different esti-
mates and evidence offered do not agree. 
Unless the Court can show he is entitled to 
damages and can fix a definite sum certain., 
his action must naturally fail. 

Further, tl1ere is no proof by writing, as 
is req11ired under the statute, or that s11ch 
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a .contract existed. Tl1e witness has testified 
only that he agreed to do certain work. He 
testified he did some of the work. I-le didn't 

. testify or prove that the value of his service8 
were reasonable, or as to the amount. On 
that p•oint, I respectfully 11rge that the plain~ 

10 tiff be non-suited. 
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There is some evidence, ,vhich was admit-
ted over objection, of certain bills for ma-
terial. I again urge it is merely hearsay, 
and should be excluded. 

Upon these grounds \Ve respect£ ully move 
the plaintiff should be non-suited. 

The Court : l\f otion denied. 
~Ir. McIntyre: Exception. 

GEORGE H. BABCOCI(, called as a witness on 
behalf of the def e11dant, b•eing duly sworn, tes-

- tified as fallows: 

D1irect examination . by Mr. McIntyre. 

Q Where do you live, Mr. Babcock1 A 
Lyndhurst, New Jersey. 

Q What is your b-us11ess 1 A General con-
tractor. 

Q You have been a general contra-ctor for 
how long1 A_ About thirty-five years. 

Q As such, have you built and made altera-
tions in dwelling houses 1 A I have, yes, in my 
business. 

Q Have you built porches and cellars, and re-
p-aired the same 1 A Yes. 

Q And made alterations in homes1 A Yes. 
Q Built and laid sidewalks t A Yes. 
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Q Have you built garages, bricl{ and frame 
garages f A I have. 

Q And altered the same 1 A Yes, sir. 

Mr. McIntyre: Anything further req11ired 
to ,qualify this witness 1 

Mr. Ely: With respect to w·hat f 
Mr. lVIcintyre: As an expert on the is-

sues involved in this case. 
Mr. Ely: You haven't ask:ed him any-

thing about electric p,umps. I don't l{no,v 
whether Mr. 'Babcoclr l{nows anything about 
electric pumps. . I am p•erf ectly ,villi11g to 
admit he is qualified to testify about build-
ing,s, coal bins and garages, and things of 
that nature, but electricity is a somewhat 
teehnical subject, and I don't believe J\Ir. 
Babcock is familiar with that. 

Mr. 1Vlcir1tyre: Mr. Babcock is11't going 
to testify as to the pump. 

Mr. Ely: Then I have no objection. 

Q Did you inspect the premises at 200 fJack:-
son avenue, J\{r. Ba 1bcockf A I did. 

Q vVhen was that 1 A The latter part of 
March of this year. 

Q 19271 A 1927. 
Q Did you inspect the cellar at that place f .L,\ 

I did. 
Q And the sidewalks~ A I did. 
Q Did you also examine the garage and the 

foundation for it 1 A Yes. 
Q And the paint on the garag·e 1 A I did. 
Q What else did you examine and inspect 

arou11d the premises 200 Jackson avenue, R.uth-
erf ord, New Jersey 1 A I exami11ed tl1e cellar 
wall inside the l1ouse; the cellar floor, the ,valk:. 
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from the street, the ,valk from the house to the 
garage, the garag~e, the garage p·ainting and 
f oundatior1, and the doors in front of the garage. 

Q You made this inspection at whose re-
quest 1 A That lady over there, Mrs. Livesey. 

Q Do you know tl1e purpose of that inspec -
tion, why you made it~ A I made it as an esti-
mate. 

Q For wl1at 1 A To rep,air the work:. 
Q vVill you tell 11s as to the condition you 

found in the different parts of the premises 
,vhich you inspected 1 

Mr. Ely: I object. Here is a man who 
makes a11 inspection over six months after 
-the work is completed. There is no testi-

. 20 mony before tl1e Court at this time as to the 
condition in which it was left. There may 
have been an army of workmen there be-
tween the period it ,vas completed and the 
ti1ne it was inspected. I tl1ink his evidence 
is not · competent. 

Mr. McIntyre: Subject to its being con-
nected up, if the Court please. 

Q VVas it in March of this year that you in-
spected the premises 1 A Yes. 

Mr. McIntyre: We .can show by the de-
fendant that no workmen touched the prem-
ises, a11d I thi11lt the Court will be satisfied. 
If we don't show it, this testimony may be 
striclten out. 

Mr. · Ely: Under the -circumstances, I 
won't object. 
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By Mr. -Mcln.tyre. 
Q Will you tell us the condition ,vhich you 

found f A On the sidewalk from the street line 
to the gutter, it was all busted up, and there is 
no footing under it. The frost pulled it up rig ·ht 
out of the g'"round. That was the first place I 
inspected. 

Q The sidewalk: was bursted up from the 
gr ound f A Busted right through. 

Q Did you look under it 1 A Yes. N othi11g 
under it but dry ashes. 

Q Is that the proper body or foundation for 
a concrete sidewalkt A No, sir. 

Q ,vhat is the proper foundation f A ·Four 
inches of dry cinders, four inches of concrete 
and one-l1alf of top dressing. 

Q You i11sp-ected tl1e door of tl1e cellar, did 
you, of the premises~ A I did. 

Mr. Ely: So that we won't waste time, I 
do11't know whether he said the sidewalk 
from the street line to the ct1rb. I didn't 
understand that. 

The \Vitness: The piece of side,valk fron1 
the main sidewalk to the curb, to the street. 

lVIr. Ely: About three feet in le11gtl1 f 

10 

•) l) The Witness: Yes. 0 

Q How abot1t the rest of the side,valkf A 
The sidevvalk f ro1n the house to the garage 1 

Q Yes. A It was all shot, all g·one, all crum-
bled away. There is nothing there at all. 

Q Did you examine the bed where that side-
vvalk was laid 1 A No bed under it; only dry 
ashes. 

Q What is tl1e proper bed for a concrete side--
walk i A Fot1r inehes of co11crete. _ --1 u 
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' ' ., 

Q Did you find evidence of that present t A 
No, sir. 

Q Did you examine the floor of the g·arage t A 
Yes. It had the same condition. 

Q The same condition as both sidewalks 1 A 
Yes. 

Q There was no foundation for the under bed 
laid! A No. 

Q Did you examine the coal -bin 1 A I ex~ 
amined the floor in tl1e -coal bin; the concrete · 
floor in the coal bin, I examined that. 

Q vVhat have you to say as to that 1 A At 
some places three-ql1arter inches, one-eighth, you 
could pick it out your finger. 

Q What is the foundation that is required 
for such a flooring 1 A Same as the sidewalk. 20 

Q You found n:o such body there t A Just a 
skim of sand and cement there. 

Q I show you an article and ask you if you 
know what that is 1 A I do know. 

Q You do know 1 A I know wl1ere it came 
from. 

Q Where f A Off the side wall and the eel-
lar. 

Q Will you describe the -conte11ts of that, if 
· 30 you can 1 A Very little cement there, I can tell 

you that. 

40 

Q Will you exhibit to the Court just the 
tenacity of tl1at by breaking it1 A Yes (witness 
breaks piece) . 

By th.e Court. 

Q Where did this come from f A Off the 
side ,vall on the inside of the cellar. 
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By Mr. Mcln.tyre. 

Q What would you say as to the workman-
ship, of this particular article? A I should say 
it was rotten. 

Q Would you say that would last for any con-
siderable period f A It is all falling off now .. 
You can pick it off with your fingers. 

Q What is the usual time it should last 1 A 
It should last indefinitely. 

Q That is not a usual thi11g for a cellar wall 
to crack like that in six months 1 A No, sir. 

Q I show you another article a11d asl{ you if 
·you kno,v what that is f A That is from the 
sidewallc 

Q What have you to say as to the workman-
ship 1 A There is no ,vorl{m.anship there at all. 

Q How about the co11ditio11 of the cement 1 A 
No cement hardly there -at all. 

Q Is that the usual way that the sidewalk: or 
cellar ,vall should g·o after six months f A No, 

• Slr. 
Q What have you to say as to the ,vorkma~1-

ship of the cellar ,vall and floor f A No vvork-
manship there at all. 

Q vVhat wo11ld you say would be the reaso11-
able cost of replaci11g tl1at cellar wall a11d tho 
cellar floor f A $75. 

Q To repace the cellar wall.1 A Yes. 
Q What will be the reaso11able cost of re-

placi11g the cellar floor ,vith prorJer material a11cl 
workmanship 1 A $75, I . think. 

Q Did you mak:e an estimate f A I did. 
Q I-lave you the estimate with you~ A Yes. 
Q I ,vill asl{ you to refresh your mind from 

it. A Yes, sir. '' Plastering cellar ,vall, $26. '' 

10 
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George H. Babcock, direot. 

By th,e Cou,rt. 
Q T"\\renty-six dollars f That is for replacing 

the cellar wall~ A Parts where this came off 
from. 

10 
By Mr. McIntyre. 

20 

Q Did you know what tl1is paper is (handing 
paper to witness) f A Yes. 

Q Did you write this, Mr. Babeocki A No. 
I can just about lift my hand; that is all. 

Q Who did write this t A My wife . . 
Q Where f A In the house. · 
Q In the house at Jackson avenue t A In 

my house. 

By Mr. Ely. 

Q How _long after you had look:ed at the 
p-remises 1 A The same night I had looked at it. 

Mr. McIntyre: I will withdraw this for 
the present. 

By Mr. Mcln.tyre. 

Q I show you a p•aper and ask you if you 
kno,v what that is f A Certainly. 

3 0 
Q Did you inspect all the items there 1 A I 

did. 

40 

Q And after reading them, did you sign that 
pap ,erf A Yes. 

Q That is your signaturef A Yes. 
Q The contents of that paper were dictated , 

by yout A By me. 
Q What is that pap ·erf What does it repre -

sent 1 A It represents the work to ,be ·done at 
Jaekson avenue. 

(Mr. Ely examines original and copy.) 
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George I-I. Babcook, direct. 

Q What would be the reasonable cost for the 
new floor in the cellar 1 A $75. 

--

Q And to repair the plastering on the cellar 
wall in.side f A $26. 

Q And to furnish a new wash pole a11d set it 
in .concrete 1 

Mr. Ely: I object. 
Mr. l\{cintyre: I withdraw the last ques -

tion for the present. 

Q A11d a nevv walk from the street to the side-
walk 1 A $13. 

Q How much did you estimate for p·utting a 
foundation under the garage, a new floor in the 
g·arage, and leveling up same, and for adjusting 
four garage doors and putting in two new doors~ 
A $305. 

~Ir. Ely: I object. 
The Court: As to ,vhat p,hase of it t 
Mr. Ely: As to the doors. 

Q Did you inspect the doors of tl1e garage 1 
A Yes. 

Q \Vhat have you to say as to the doors 1 A 
The doors-the building · b-eing out of level, the 
doors were all smashed up. 

Q The building was out of level 1 A Four 
inches out of level. 

Q What test did you apply~ A I used a 
level. 

Q When you say a level, what do yo11 mean~ 
A A spirit level. 

Q That indicated ,vhat to you 1 A The build-
ing was four inches out of level. 

Q Because of that the doors were- A The 
doors were broken. 
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George H. Babcock, direct. 

Q The doors could 
doors necessary1 A 
sary. 

be repaired 1 Were nevv 
New doors were neces-

Mr. Ely: I still object. There is no evi-
dence of the doors being broken, only a con-

10 clusion as to how they got broken. 
Tl1e C•ourt: I will allow it, s111bjeet to its 

being connected up. 

Q You inspected the paint on tl1e garage, did 
you1 A Yes. 

Q· Did you observe it 1 A Yes. 
Q And the fence t A I did. 
Q What have you to say as to the location 

of the fence with respect to the building line? 

20 A The fence is off the line, I should think as 
nea .r as I can remember, about eighteen inches. 

Q To correct that what would it be necessary 
to do ,vith it t A To reset it. 

Q To take up. the fence and reset itf A Yes. 
Q What have you to say as to the co11dition 

of the paint on the garage 1 A Tl1e 011ly paint 
· that is on it today is tl1e ori .ginal coat that came 
with the garage. That is ligl1t blue. 

Q What have you to say as to its condition? 
A The paint.1 30 · 

Q Yes. A ·It simply disappeared, if there 
was ever any on. 

Q Would you say that the garag~e needed a 
new coat of p,aint f A I should say it did. 

Q To paint the garage, to move the f e11ce and 
reset the same on the line, what would you say 
was a reasonable charge for thatf A $26. 

Q Did you observe any wash pole? A There 
was no wash pole there. 

Q What would be a reasonable charge for 
-40 that1 
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George H. Babcock, cross. 

Mr. Ely: I object. There is nothing be-
fore the Co11rt showing that there should 
have been a charge for it. 

lVIr. McIntyre: I withdraw it, that is, for 
the present. We will show that there was a 
charge made for it. May I ask: him no,v, to 

l o save timef 
The Court : Yes. 

Q What ,vould be a reasonable charge for 
furnishing a wash pole and setting the same in 

· concrete f A $25. 
Q Are all these charges reasonable~ A The)~ 

sure are. 
Q These charg·es include what 1 A Labor 

and material. 
Q What is the ag·gregate . of all of these · 20 

charges1 A The what1 
Q What is tl1e total f A $507. 
Q That is a reasonable charge, you sayf A 

Yes, sir. 

Cross examin,atio1i by Mr. Ely. 

Q Were you given an order to go ahead with 
this work 1 A No. 

Q I-lave you ever been f A No. 3 o 
Q Have )TOU been now f -'-L\. No, sir. 
Q Were you paid for making this estimate 1 

A No, sir. 
Q Were you paid to come i11to court f A I 

haven't been paid yet. 
Q What have they agreed to pay you to come 

into court 1 A vVe have made no agreeme11t yet. 
Q But you expect to paid f A I expect to be 

paid for my time. 
Q The condition in tl1e floor of the coal bin 

whicl1 you testified to would 11ot prevent you 40 
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George H. Babcock., cross. 

from using it for c<;>al f A It would let the 
water in. There is nothing to keep the w·ater out. 
,Just as vvell not have anything there at all. 

Q Is the house very low? A Not more than 
any other. It is two feet out of the ground. 

Q Is it in a swamp section 1 A I should say 
lO not. It is a sandy section. 

Q Would truck going over the sidewalk 
break it up f A It should not if you put it on 
right. 

Q Would it h.ave broken that one upf A No. 

Mr. McIntyre: I do not think that this is 
proper cross exa~ination. The cross exam-
ination should be limited to the direct exam-
ination. There is no evidence here of any 

20 truck p•assing over the sidewalk. 

Q· So far as the floors and doors of the garage 
are concerned, did they use it for a garage~ A 
I believe so. 

Q· You believe so 1 Did you see an automobile 
in it 1 A I am not sure whether there was an 
automobile in there or not. I think I did see an 
automobile in there. 

Q You were there 1 A Oh, yes. 
30 Q You don't remember whether there was a 

40 

111achine 1 A I don't, no. The macl1ine may 
have been out. 

Q Was it out or not f A I wouldn't ,vant to 
say. 

Q You don't know1 A No. 
Q Did you look in the garage 1 A Yes. 
Q You -looked at the floor of the garage? A. 

Yes. 
Q You sa,v it was in terrible condition? A 

Yes. 
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George H. Babcock, cross. 

Q But you didn't see whether there was an 
automobile in there or not1 A I do11't remem-
ber whether there was an automobile standing 
there or not. 

Q Did you go all over the floor1 A It may 
have been out at the time. I wouldn't say. 

Q You don't k11ow1 A No. 
Q You inspected it carefully, but you don't 

know whether there ,vas an automobile in there 
or not 1 A I think there was an automobile ir1 
there. 

Q Was there any coal in the cellar! A No. 
Q vV as11 't any coal in tl1e coal bin 1 A No. 
Q vV as it empty! A There was some woocl 

lying around. 
Q Did they ever have coal in the coal bin 1 A 

The only thi11g you can tell would be the coal 
dirt . . 

Q There ,vas black dirt there 1 A Yes. 
Q There had been coal put in 1 A Yes. 
Q But there was no coal left? A Not when 

I was there. 
Q As far as the doors of the garage ,vere con· 

cerned, ,vere they op,en or closed! A Closed. 
Q There are two sets of double doors f A. 

Yes. 
Q Could they have been broken by somebody 

running into them, and leaving them open in a 
wind 1 Would that break then11 A I presume 
they could be broken that way. 

Q What breaks did you notice t A The 
building had settled down so far, yo11 had to pry 
the doors op.en. 

Q But they might have been broke11 b·y leav-
ing them open, and l1aving them fly back a11d 
forth, might they not 1 .Lt\. The pa11els were split. 
They could11 't be opened. 

10 
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George Ii. Babcock, cross. 

Q Hi11ges loose on them 1 A Yes. The 
hinges were loose. 

Q The hinges were loose 1 A Yes. \ 
Q What were the doors worth on that g--arage, 

just the doors 1 A Th.ey were worth around 
twenty dollars a pair. 

Q So twenty dollars of that three hundred 
dollars is for the doors; is that correct t A 
Right. 

Q Ho,v much would it cost to fix the f ounda-
tion 1 A Sixty-five cents a square foot. 
_ Q f-Io,v many square feet were there tl1eret 
A · You know the size better than I do. 

Q Those two items eomp,ose the three hun-
dred and five dollars, the doors and the sixty-
five cents p,er square foot 1 A Yes. 

20 Q You do it by the square foot1 A Yes. 
Q VVhy, in order to fix the floor of that 

garage would you have to build a whole nevv 
foundation~ Couldn't you just put a layer over 
the top -j A You would have to raise the build-
ing up and fix the f ounda.tion. I couldn't find 
any foundation under it. We had to jack it up 
on the outside. 

t 

Q How much was it worth to fix the concrete 
floor1 A Sixty-five cents a square foot . 

. _ 30 Q Why is it worth sixty-five cents to p•ut an-
ot:her coating on 1 A Another coating wouldn't 
do any good. You have to take the other up~ 

:Q You . have got to knock the whole thing off, 
A That is the only way I w9uld do. 

Q Isn't it possible to cut it jaggedly down 
three or four inches 1 A That would take 
longer than to take it up. 

Q Is it cracked 1 A Bulged up all over. 
Q How do they get' a car in there 1 A I 

don't know. I didn't see they had a car in th~re. 
40 
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Mary Livesey, direct. 

Q And you say the f enee was off the building 
line! A Yes. 

Q How do you know where the building line 
is, A I went by the surveyor's stakes. 

Q When were the surveyor's stakes put 
there i A They were fresh-looking stakes, to 
me. 

Q You ·thi11k they had been there all ,vinter 1 
A No, sir. 

Q So, if you ,vere a eontraetor and were 
l1ired to do some ,vork on a plaee and there ,vere 
no stakes, would you just estimate where the 
ibuilding line was 1 A I would find out first 
whetl1er I was right or not. 

Q How would you do that 1 A I ,vould get a 
surveyor and have him make a survey. 

The Col1rt: This fence, is that the privet 
fence as being out of line 1 

Mr. McIntyre: The fence wl1ieh the plain-
tiff agreed to put up. 

Tl1e Court: Is that the privet f enee 
around the premises t . 

Mr. McIntyre: It is a board fence or slap 
f e11ce. 

MARY LIVESEY, the def enda11t, bei11g dl1ly 
· swor11, testified as follows : 

Direct examination, by N[r. McIntyre. 

Q You are the defendant in this case, ~Iiss 
Livesey? A Yes. 

Q Did you l1ave an agreeme11t with the plain-
tiff, Mr. Zak:utyski, to do some work for yoll in 

10 

30 

or about the last )7ear or so? A I _ did. 40 
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Mary Livesey, direct. 

Q · Did you make a memorandum of the work 
to be done, with the charges therefor, that was 
agreed up·on between you and the plaintiff t A 
I did. 

Q Have you the memorandum with you t A 
Yes. 

Q Made in your own handwriting 1 A Yes. 
Q vVhen was it made, A At the time the 

estimates were made. 
Q Will you please refresh your mind from 

the memorandum, just the work to be done, and 
the p,rices that were to be charged f 

Tuir. Ely: I would like to see the memo· 
randum and examine her. 

20 By Mr. Ely. 

30 

. 40 

Q Is this the memorandum, A This is it, 
and this is a fuller account; tl1is is a short state -
ment of the amount; this is a description of 
what was said at tl1e time, perhaps rather fully, 
and these are tl1e figures (indicating). 

Q You say you made this at the time1 A 
Yes. 

Q At what time, A Each date. 
Q On each date, A Yes, sir. 
Q Where did you get this, Miss Livesey1 A 

I11 this book. 
Q Each day as yo·u g·ave him an order you 

took the same pieee out and wrote ·it in 1 A 
Yes. 

Q These entries were not made at the same 
timef A No. 

Q They were not f A No. 
Q Not all written with the sa.me pencil 1 A 

I do11't know ab•out the pencil; whatever pencil 
I had ha11dy . 
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J1ary Livesey, direct. 

Q You took whatever pencil you had handy, 
and th ese weren't made at the sa1ne time 1 A 
Yes. 

Q W hen ,vas this ma.de (indicati11g) f A 
This was taken from it to show me quickly what 
the figures were. 

Q It was taken from this (indicating) 1 A 
These are the details. I will read you the first 
one-

Q You took: this from that (indicating) f A 
I~xactly. I made t\vo. 

Q You made all tl1ose entries first, and tl1en 
you made this fron1 that (indicating) 1 A Each 
time I ,vrote these do,vn, I took that slip of 
paper (indieati11g), and then I copied the exact 
facts, just tl1e figures; just the importa11t thing --s 
in the · estimate. / 

Q Were the copies ,vhicl1 you k:ept in tl1e 
same book t A This July 8th I wrote on July 
8th, a11d I wrote on the other, too. I kept this 
pap .er (indicati11g), so I could see it quickly. This 
showed me the full details (i11dicating), the de~ 
tails that we talked about, and what he agreed to 
do, an d items of .certain kinds. 

Q Were these i11 l1is presenc~ 1 A Some-
time ·s he was present, and p•erhaps sometimes it 
would be just after he had given me tl1e figures, 
and th en I wrote them down. 

Q Did you ever write any of these papers in 
his pr esence f A Yes. 

Q You did f A Yes, sir. 
Q Also i11 the book at tl1e sa111e time 1 A 

Yes. 
Q 111 his presence 1 A Yes. 

Mr. lVIcintyre: vVe are not offering this 
i11 evidence; merely to refresh the ,vitness' 
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Mary Livesey, direct. 

recollection, on account of the ma11y items 
involved. We ,vould lik:e this to assist us.. 

I 

By Mr. JJfclntyre. 

Q Can you tell us what work: was agr'eed to 
be done, and the prices 1 A Yes. On July 8th, 

lO he agreed to sup,ply a second-hand bathtub and 
sink for $35. On July 10th, he ag·reed to put in 
some p1ants. He agreed to do that ,vork for some 
fertilizer he ,vas to take from the place. 

Q Did he agree to install an electric pump, 
batht11b and sinl{1 A For $233. 

Q To install a gas range t A Gas range for 
$25, and an electric p,ump, and connection with 
the b-athroom sinl{, for $198. 

Q Did he agree upon a new floor in the cellar, 
20 to fix the cellar wall, and to repair the coal bin 1 

A $108, on August 6th. 
Q Did he agree to repair tl1e leaders 1 A 

Yes. 
Q vVhat ,vas the amount of that. A $18. 
Q To repair the radiators 1 A Yes, $45. 

September 3rd. 
· Q Did he agree to set up a wash pole and 

erect it in concrete1 A Yes. 
30 · Q What was the charge for that, do you re-

40 

member f A $30. 
Q To ma·ke walks from the _ street sidewalk 

and from the house to the garage 1 A $41.50. 
Q To build a frame garage l A $408. 
Q To paint the garage three eoats l A $55. 
Q To build a wire fence f A $31.60. 
Q Electrician, lighting garage? A $30. 
Q New floor in the cellar, repair the cellar, 

a.nd walls, and repair coal bin? A I have just 
tal{en that out. That is $108. 
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Mary Livesey, direct. 

Q Up,per street door, to p·ut in new glass 1 A 
$11.10. That was September 3rd. 

Q To p·ut a lock on the door, street door 1 A 
Yes. 

Q How much was that f A The whole of 
the door was $11.10. 

Q. Was that to include the padlock on the 
coal bin, repair the door bell and the lock 011 tl1c 
up,per street door, and glass on the door 1 1\. 
Yes. 

Q That ,vas to cost ·$11.101 A Yes; that 
is it. 

Q That in.eluded making the lower door open 
and shut properly1 A Yes. 

Q Did you make any payme11ts to the plain-
tiff on account of this worl{ f A Yes. I paid 
$35 011 Jl1ly 8tl1, for the bathtu 1b a11d sink. That 
was paid in advance. 1-Ie sent them over about 
two days after that. 

Q vVhat ,vas tl1e total amount you paid 011 

account of this ag·reement A $775.20. 
Q Do you knovv the total amount of the cost 

for this work1 A No. I haven't got the ·total 
,vith me. I put it on that p·aper, with the items. 
I haven't got the total here. The bills that I 
refused to pay amol1nted to $246. I remember 
that, that he demanded and I refused. 

Q \Vhat have you to say as to the character 
of the ,vorl{ 1 I mea11 witl1 respect to the ,vork -
manlike man11er i11 ,vhich it was done; that is, 
includi11g all the elements involved, the cellar 
walls, the cellar floors, tl1e garag ·e, the garage 
foundation, the electric p,ump, etc. •J? A 1-\_bol1t 
the pump, I do11't kn.ow what the trouble with it 
vvas, but I do k11ovv it never ,vorked. I was there 
for three months. I l1ad to get water from the 
neighbors. It didn't worl{ itself, a11d it tool{ 
away the \vater tl1at I had had before. 

10 
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Q · Before this electric p-ump was installed, 
what kind of a pump did you have for the pur-
pose of drawing water 1 A A hand pump. The 
electric pump did11 't w:ork at all; it just worked 
a while for a few hours. 

Q Did you tell Mr. Zak~utynski about the 
10 p,ump1 A Yes. 

Q You sp,oke to him perso11ally 1 A I did, 
a11d I wrote him. 

Q What did he say to you, ,vhen you com-
plained about tl1e electric pump 1 A He said 
he would go and see Mr. Johnson. He said that 
Mr. Johnson would malre it all right. 

Q Did you get in touch with Mr. Zakutynski 
through any otl1er source 1 A I telephoned 
Mrs. Serviss repeatedly, and I aslred her to tell 
him when he was work:ing at 200 Jackson ave- · 

20 nue to come over to the Moonachie place to fix 
the p-ump, as it was out of order. 

Q I show you a paper and ask: you ,vhat tl1is 
is f A On Octob-er 21, I was away, and I had told 
Mr. Zakuty11ski before that the pump was out 
of order. I had either 'phoned him or had writ-
ten, I don't know, but he didn't come~ I was 
a,vay, and wher1 I came baclr I found this paper 
sticki11g in my door, and I wrote the date on it, 
and said it was stuck in the door. This was 

· 30 under , what Zakutynski wrote, and October 21st 
was the date I wrote it. 

40 

Mr. :Niclntyre: That accounts for the 
writing in ink:. I will now offer the paper in 
evidence. 

By Mr. Ely. 

Q Did you p·ut the date on that 1 A I did. 
Q When 1 A Right a.way, when I got it. 
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Mary Livesey, direct. 

Q. You always put a date on when you find a 
letter f A Every time a person se11ds me a 
letter without a date, I put it on myself ... 

Q You put the date on that little slip of 
paperf · A Rig·ht away. 

Q In inkj A Yes. 

(Paper received and mark:ed Exhibit 
D. 14.) 

Q Did yo11 have anybody at yo11r place rnak:-
ing rep -airs between the time that Mr. Babcock 
made the inspection for you and the time the 
repairs ,vere made by Mr. Zakutynsk:i t A I 
had no repairs made at all, exeept-pardon me-
except the door. I had a carpenter come a11d fix 
Mrs. Serviss' door, beca11se she co11ld not sh11t 
it. 

Q Was that a mi11or or a major job~ -'--t\. 
That was only $4. 

By the Court. 

Q Do you mean the door to the garage f ..Li\ 
No. ~Irs. Serviss' floor door. She told 1ne it 
" 1ouldn 't work at all. 

· 13y Mr. "JJf. cl1i.ty·re. 
Q Do you know what this article is (handing 

piece of cement to ,~.1itness) 1 A Yes, this came 
from the wall. 

Q Of the cellar? A Of the cellar, and tl1is 
came from the floor, a11d this came from the side-
walk ( taking out t,vo other pieces of cement from 
bag). 

Q 1Vhat is this (i11dicating) f A That came 
from the floor • 

10 
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Mary Livesey, direct. 

Q Will you manip·ulate that, if you please? 
(Witness does so, and piece of een1ent breaks). 

Q Do you know what this is (indieating)? 
A This is from the back sid(nvalk, from the 
walk from the kitchen to the garage. This I can 
break, too., 

Q_ Do you k11ow what this is (indicating) 1 A 
That is from the same place. 

Q Was this the material and tl1e workmanship 
that vvas used b•y the plaintiff Mr. Zakuty11ski 
pursuant to your agreement or understanding? 
A They are. 

Q Is this what you bargained for 1 vVhat did 
you bargain for~ A He told me concrete side-
,valk and concrete vvalk. 

Q Did yo11 say that you withheld some pay-
ments on him 1 A Yes. I paid him $775.20 
altogether f q_r those thi11gs, and the amount i11 
excess of the agreement, the amount that I with-
held was $246. I moved from the Moo11achie 
place on December 3'0th-

Q ,Vhen you say Nioonachie, what work ":ras 
done there~ A The pump and the gas stove, 
a11d the bath and sink. They were p,ut in. I 
didn't leave tl1ere until December 30th. 

Q What work was done at R,utherf ord A 
The garage; the cellar, $108 for the eellar. The 
work in Ruther£ ord was the cellar repaired, the 
coal bin, the garage, the sidewalk:s, clothes pole, 
and · the painting of the garage. He agreed to 
giv·e it three coats for $55, and he agreed to put 
up a fence for $31.60. 

Q While he was doing this ,vork, were you 
located at the premises 200 Jackson avenue, or 
,vere you at some other place f A I was at the 
old p,lace. 

· Q Where was that 1 A 258 Moonachie ave-
40 11ue, Moonaehie. 
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Mary Livesey, cross. 

By th.e Court. 
Q Where is Moonachie? A Near Woodridge 

station. 

By Mr. Mcl·n.tyre. 

Q Did you have any conversation with Mr. 
Zakutynski as to how he was to do this work, 
whether he was to do it or to sublet it 1 A H(~ 
said he was to do it p•ersonally. 

Q Did you ever see any masons or laborers 
working there 1 A No. 

Q Were you ever there when the work was 
going on? A Once in a ,vhile I was there and 
I savv him. I sa,v him ,vorking there myself. I 
didn't see him put down the floors. 

Q You took these specimens from the cellar 
wall and the cellar floor and the different parts 
of the premises, you Jr ourself f A I did. 

Cross cxaminatio111 by Mr. Ely. 

Q Do you recall getting~ a letter from me, do 
you, about this claim? A I think I got a letter 
from you. 

10 

Q Shortly after that letter, you put an en-
velope and check i11to the mail addressed to l\!Ir. 
Zakutynsl{i, didn't you? A You are speaking 3 0 
of that $200, are you? I want to know what you 
are talking about. 

Q I just war~.t you to ans,ver my question. 
After you received my letter, did you put a check 
in an envelope and mail it to Mr. Zak:utynski f A 
It vvas long after. 

Mr. 1fcl11tyr.e: I object to this, 011 the 
ground tl1at it is imn1aterial. 

(Arg11me11t.) 40 
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Mary Livesey, cross. 

By the Gou.rt. 

Q Was -there any letter accompanying the 
eheck, A No. ,Just p·aper. 

(Argument.) · 
Mr. McIntyre: I will withdraw my ob--

jection. Y 011 may proceed about the $200. 

By Mr. Ely. 

Q That ,vas on J ·anuary 11th, when you sent 
that 1 A You ,vrote a letter long before that. 

Q At that time you were living in the Jack-
son avenue house, is that correct 1 A Just 
moved there. 

Q You moved there in Deeemb ·er, didn't youi 
2o A The end of December. · 

Q What day in December1 A December 
30th. 

Q When was the electric. pun1p installed in 
your lVIoonaehie house f A It was in the fall. 

Q What was the exact date of its installation f 
A I can't tell you the date it was vvhen it was 
first installed. He first came and tried to put 
it in the new bung"alo,v; then he co11ldn 't do that, 
and then he made holes in the pantry, · and found 

3 0 it wouldn't work there. He sp,ent a lot of time 
to try to make it work:. He thought it would 
work. 

Q When? A The exact day of the putting 
in of the pump I didn't put down. 

Q You didn't put that down f That is one 
thing you sl{ipped? A Not the exact day it 
was put in. 

Q Was it in Octoberf A Yes, atta.ched in 
October-wait a minute now, I will see. I can't 

·. carry all those details in my head. I will have to 
40 
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look. '' Sep ,tember 30th: Mr. Zakutynski con-
nect ed p·ump with the sink and b·athtub. '' 

Q September 30th 1 A Yes. 
Q So that the time this was put in, it was only 

three weeks after the pl1mp· had been installed 1 
A Whatever time it is, I haven't figured tl1e 
number of weeks. The p•ump was out of order · 1 O 
fro m the time it was connected. It was of no use 
at all. 

Q Was it in before that at any time1 Was it 
in before September 30th? A The p11mp was 
p•ut in by the old pump, but it wasn't connected 
for a 1011g time afterward. 

Q It wasn't connected until September 30th 1 
A ,Vhether it was connected or not, I didn't 
have the water from the p•ump. 

Q You had ple11ty of ,vater up u11til SerJtem- :20 
ber 30th? A No. As soo11 as the pump was put 
in the ~rater was sto.pped. 

Q You said it wasn't p.ut in 1 A It was 
put i11, but not connected with the bungalo,v. It 
was connected at the old house. 

Q It was11't connected to the new bungalo,v, 
but it was conneeted to the old house? A That 
is th e trouble; I hadn't written down the date. 

Q Which l1ouse did you live in 1 A The ne,v 
bungalo,v. 3 0 

Q Wl1ieh house did yo·u live in 1 A The new 
bungalow. 

Q When was that bungalow b11ilt f A It ,vas 
built i11 1924. 

Q How did you previously g·et water? A 
Car ried it over. 

Q You always had to carry "rater 0? A ~l1he11 
I had to carry ,vater. I didn't object to carrying · 
it. 

Q \Vho lived in the old house? A Nobody. 
40 
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Q And so, for about two years, you say that 
from 1924 on, you always had to carry water 
from the old house? A Oh, yes. I didn't mind 
that any. Don't you see the differe11ce between 
having water to carry and not having it to carry1 

Q But you always carried water t . You car-
10 ried ,vater previously to this timet A Surely. 

I will admit that. 
'-

Q The pun1p ,vas in there three n1onths after 
it was connected, that is, from September 30th 
until the 30th of December, a.p-proximately three 
months? A Yes. That is right. 

Q During that time, you had to -carry waterf 
A I had to go to the neighbors. 

Q How far were the neighbors t A I just 
can't tell you the distance. It is quite a tramp. 

20 Q. A thousand feet 1 A Probably. 

30 

40 

Q For three months you lived in the house 
and had to walk a thousand feet to get water? A 
Not all of the time. vV e could get a small stream, 
about a p·an full, after pumping I don't know ho"7 

long. That change was made by the electric 
pump. 

Q Yes, with that inconvenience, you did after 
the 30th of September, pay Mr. Zakutynski near-
ly two hundred and fifty dollars, isn't that so f 

Mr. McIntyre: I object to this line of tes-
timony. There is no evidence of a certain 
amount paid after the date stated. 

The Court: The checks are in evidence. 

Q After the 30th of September, with that 
great inconvenience about the pump you had 
asked l1im to put in, and which didn't work at all, 
you paid him two hundred and fifty dollars 1 A 
Because he continually promised to have it set 
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right. He said Mr. ,Johnson would make it right. 
He said it ,vasn't his fault; that it was Mr. John-
son's fault. 

Q Also considering the fact that p-revious to 
that time you had paid him some six hundred dol-
lars 1 A Previous to when f 

. Q Previous to the 30th of September 1 A 
Because I didn't know that the work in Ruther-
ford w~s b•ad at that time. You see, if the work -
in R.utherf ord was good, he was entitled to be 
paid for that. He said that Mr. Johnson of the 
Worthington Pump vV orks had promised to make 
it all right. He repeatedly told me that. 

Q Did you ever speak: to Mr. Johnson? A I 
talked ,vith Mr. Zakutynski. 

Q You never l{ne,v Mr. Johnson f A Only 
from him. He was calling l\fr. Johnson up abo11t 
it. 

Q vVhen you moved to the Rutherford house, 
were tl1e doors of -the garage broken 1 A I no-
ticed that only about ten days after I 1noved 
there. I was avvay very much. 

Q They v\1ere brok:en when yo11 saw them? A 
Yes. 

Q. I)id 3rou attempt to get a co,v and keep a 
cow there? A I didn't attempt. I could k:eep 
her as long" as I wanted to. 

Q That was the first part of your difficult}r 
with the Boroug ·h of Rutherford, that you wantecl 
to keep a co,v there, and they wouldn't give you 
a permit f A A There was no difficulty. 

Q Did you live in that house duri11g~ tl1e v\1in-
ter f A In what housef 

Q The J ack:so11 avenue house. A From De-
cember 30th. 

Q Were cars k:ept in the garage? Have you 
a car in tl1e garage? A I have no car. 

- 10 

:20 

30 
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I 

Q Did someone else k:eep ca.rs in the garage? 
A Mr. Barr p-ut his car in, I think. 

Q Mr. Barr used the garage 1 A He only 
used it in November and December. He has gone 
away. 

Q Nobody used it! A No. 
Q You had coal in the coal bin f A No. I 

hadn't any coal in the coal bin. I just had 
enough coal in to get along with. 

Q You didn't put coal in the coal bi111 A. 
Only a little bit. 

Re-direct exa1rii1na.tion. by Mr. McIntyre. 

Q Before this coal bin was put in, the coal 
bin that was agreed upon to be done by Mr. 

20 Zakutynski, what was there in your cellar~ Did 
you have a coal bin in there beforef A No. 

Q· Tell us about that $200-let me ask you 
this fi.rst: I-low ma11y times have you been to 
this court upon this very ease~ A I came here 
in April, and Mr. Campbell wasn't here, and I 
waited. Another time I appeared and Mr. Zaku-
tynsk:i sent word he could not come, and he had 
his la,vyer put it off-

30 Mr. Ely: I object to this line of testimony 
as hearsay. 

Mr. McIntyre: She was here several 
times, a11d Mr. Campbell wasn't here. 

Q Just tell tl1e Court now, Miss Livesey, 
about that $200. A Mr. Ely had written to me 
repeatedly about settling the suit, and wrote to 
Collins & Corbin, too, and Mr. Zakutynski wrote 
to me at the same time, and he came in on the 

-40 8th of January-I remember the date, and he 
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asked me. I said, ''You have an attor11ey. You 
had better settle through him.'' He said, ''No, I 
have nobody at all.'' I said, ''Mr. Ely.'' He 
said, ''No.'' ''Well,'' I said, '' that is interesting. 
How could he be writing to Collins & Corbin if 
he didn't know about it1'' He said, ''You can . 
settle with me, and leave all the- bother out.'' I 

· said, '' If you will write down th.at yo11 have 
nothing to do with Mr. Ely, and say nothing 
about his writing to Collins & Corbin, or me, I 
,vill settle it to avoid any more delay or bother. 
There is ·bad work i11 Mo~nachie, but I suppose 
your work is all right here. I haven't had a 
chance to see it. If you want to settle in full 
for $200, rather than to waste the time, I will 
give you tl1at.'' I told him it would be a settle-
n1ent in f11ll, and I would write that on. tl1e back: 
of the check and I would send it to him as soon 
as I g·ot rny money for tl1e property i11 ffioo~ 
nachie. lie said, ''Yes, I will do that.'' 

I sent tl1e check for $200, and wrote on the 
check: '' Payment in full'' Soon after the check: 
was gone, I looked at the work. I fou11d that the 
doors of the garag ·e were hard to open. I f 011nd 
the cellar floor all wet from the water coming in, 
where he was supposed to have fixed it. The 
cellar walls came off in pieces. The floor was 
bad, arid the coal bin, that was seemingly the 
n1ost miserable stuff of all put i11. 

I began to regret, of course, very much that I 
paid tl1e $200. I was foolish in having done that. 
I went over to my bank. I said, '' I want to stop : 
pay1r1ent of that $200. I did it under a mis11n-
derstanding.'' The young ma11 looked up the 
check. I-le said it was in, and he showed it to n1e. 
11y e11dorseme11t vvas scratched off in b•ack. I was 
astounded. Ile said, '' I-le had no right to do 

10 

30 

-10 
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that. I will find out from the bank that sent this 
to us how he came to· do that.'' The result was 
that Mr. Zakutynski had to pay me back the $200. 

Q I-lave you got the letter from . the bank with 
respect to tl1e cheek1 A I have it here (pro-
dusing a letter). 

10 Q Is that the letter you received 1 A That 
is the letter. Shall I read it t 

Q You said that Mr. Zal{utynsl{i told you he 
was not represented by Ely & Ely, although you 
had received a letter from them. You asked him, 
you said, to write that down f A I did. 

Q vVas that written down? A He said for 
me-

Q Was it written downf A Yes. 
Q Was it signed by Mr. Zakutynsk:i f A It 

20 was. 
Q Was it read to and explained to l1im? A. 

Yes. 
Q I-lave you got that with you here? A I 

have. 
Q1 I ask: you if that is it (indicating) t A 

That is it, and there is his signature there. 
Q, That is dated January 8, 1927? A Yes. 

1fr. McIntyre: Our case is closed . 

. 30 By · the Court. 

Q Who wrote the body of this note f A I 
did, at his request, becal1se he wanted a real 
settlement. 

·Q When did you receive this letter from Ely & 
Ely? A I can't tell you. It was long before .. 
·that. I hadn't moved. 

lVIr. Ely: December 14th was my letter. 
The Court : This letter of January 13, 

40 1927, addressed to Miss Livesey, signed by 
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your client Mr. Zakutynski, is that his ack-
no"rledgement of the check for $200¥ 

Mr. Ely: I presume it i_s. 
The ""\Vitness: Yes. 

Q When did you say, Miss Livesey, that you 
inspected the Rutherford job f A Early in 
January, I think I went to the bank on the 18th 
of January. It ,vas between the time I signed 
the check an.d that, that I saw the condition of the 
plac.e. 

Q Have you the check here 1 A No. 

1fr. McIntyre: It just says, '' Endorsement 
stricken out.'' There is a letter from the 
bank. 

10 

Q You don't remember the date you issued 20 
the check1 A No. I could get it from my 
stubs. I l1aven 't got my check book with 1ne. 

Mr. Ely: I thi11k that is the envelope. 
It says January 11th. 

The Court : The check was casl1ed 0! 
Mr. Ely: It was cashed, but due to being 

endorse d '' Receiv ·ed Payme11t in Full,'' a11d 
Mr. Zakutynski scratching that off, that 
n1ade an alteration i11 the check, and it was 
returned. 

The Court : Did he return the $200 f 
Mr. Ely: Oh, yes. He thought if he could 

scr~tch out "Received . Payment in Full' it 
would be a payment 011 aecou11t; so he dicl 
that. He gave back the $200. 

( Summatio11 by counsel.) 
The Court: The Court is inclined to 

think that it would be better satisfied to go 

30 

40 
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Certificates of Ju .dge ari.d Sten.ograp,her. 

and see the job. I can arranged it some day 
this week, if counsel want to do that. I will 
reserve decision. 

(Pursuant to arrangement with counsel, 
the Court fixed Wednesday, June 15, 1927, 
at 3 o'clock P. M., for an inspection of the 

1 O premises at No. 200 Jackson avenue, R11ther-
f ord, New Jersey.) 

I, JosEPH A. FuRREY, Acting Judge of the Dis-
trict Court of the F·ourth Judicial District of the 
County of Berg ·en, at Ridgewood, New Jersey, do 
hereby certify that the foregoing is a transcript 
of the evidence given upon the trial of the case 
of William Zal{utynski v. Mary Livesey, on June 
13, 1926, as certified by H. Richard W oebse, the 

20 stenographer appointed to report such evidence 
stenograp ,hically. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal, this 30th day of J .une, 1927. 

(L. s.) JOS. A. FURREY. 

I, H. RICHARD W OEBSE, a stenographer duly ap-
pointed to report stenographically the evidence 
given before the District Court of the Fourth 

30 Judicial District of the County of Bergen, at 
Ridgewood, New Jersey, do hereb ·y certify that 
the foregoing is a true and correct transcript of 
the evidence given on the 13th day of June, 1927, 
before Hon. Joseph A. Furrey, Acting Judge of 
the District Court of the Fourth Judicial Court 
of Berge11 County, in said matter. 

40 

IN WITNESS WHEREOF, I have hereunto set my 
hand an •d seal, this 29th day of June, 1927. 

(L. s.) H. RICHARD WOEBSE. 
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EXHIBIT P 1. 

LEMORT BROS. 
Hardware, Paints., Oils, Stoves & House 

Furnishings. 
Paterson & Boiling Springs Aves. 

East Rutherford, N. J., 10/25-6 

~{ 
No. 200 Jackson Ave Ruth 
1 Gal Gloss VVl1ite Paint .............. . 
1 '' '#363 _Paint ..................... . 
½ pt 467 ' ' . _ ..... , ... _ ............ . 
1 B.rl1 sh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
1 qt Linseed Oil • • • • • • • • • • • • • • • • • • • • • • • • 

4.25 
4.00 

.35 
1.75 

.35 

10 

$10.70 20 

Balance ............................... . 
12 H. T. Roses ........................ . 
24 Climbing Roses • • • • • • • • • • • • • • • • • • • • • • 

Oc-t 25/1926 

1.65 
4.80 
9.60 

$16.05 

30 

40 
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INTERBOROUGH COAL & s-CTPPLY 
COMPANY 

·:· --~ '~ 
·i 

Nos. 2-14 Paterson Ave., opposite Carlstadt 
Station 

No. 14183 

East Rutherford, N. J., Nov. 1, 1926 

Sold to Zalturnsky 
Address 200 J ackso11 Ave. R. 

Clotl1 
2 Ceme11t ............................ 2.00 

Total ........... .___ ...................... 2.00 
Driver J. G. Terms COD 

Paid Georg e 

l{eep This Ticket 
Driveway's Used at Purchasers Risk 

Bills due when presented. Interest after 30 days 
2 per cent if paid in 10 days-net after 10 days. 

C. V. SOLEY COMPANY 
l11corpora ted 

Sash-Glass-Doors---(Screens 

Rutl1erford, N. J., October 30, 1926 

Sold to B. ·w. Zal{utynski, 
Price 

6 Pcs. 4x4 12-0 Fir 
4 50 Lin. Ft. lx3 Pine 

7 Pcs. 2x4x14-0 Fir 
10 " lx2xl0-0 Spruce Furring Lath 

Amount Daily Total Credit s 
5.76 

16.88 
3.27 
1.00 26.91 

(Stamp) Paid C. V. Soley Co. 
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Oct. 12, 1926 I smented the flats-put up a 
fence for roses-planted roses and painted the 
garage on 200 Jackson Ave. Ruth. 

Materials for job. 
Cement-sand-ashes . . . . . . . . . . . . . . $'5.00 
Lumber for sketch for roses. . . . . . . . 26.91 

roses cost. 16.05 
Paint for garage .................. . 10. 70 

$58.66 total 
Labor · : ......................... $58.6-6 total 

li6 hrs. to paint tl1e garage ........ $16.00 
4 hrs. to cement the flats. . . . . . . . . . 4.00 

27 hrs. to make rose sketch & plant 
tl1e roses . . . . . . . . . . . . . . . . . . . . 27 .34 

10 

47 hrs. . ........... . • .............. 106.00 20 
47 hrs. 

30 

40 
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EXHIBIT P. 2. 

LEMORT BR-OS. 
Hardware, Paints., Oils, Stoves & House 

F ·urnishings. 
Paterson & Boiling Springs Aves. 

East Rutherford, N. J., 9/13 1926 

M ......................................... . 
No. 539 Central Ave 
---,, 

2-J½x4 Galv Nipple 
2-½x6 
2-¾x5½ 
4-¾ Gal Elb 
1-½ Plug 

R.u. 
.20 
.30 
.34 
.40 
.05 

20 l_Jl/2 H E Bibb 1.15 
2 p:c 8½x¾ I 
2 '' 23x½ I 1.00 
1 ,-, 11x.¾ I 
Threading 

3.44 

30 

40 
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L,E·MORT BROS. 
Hardware, Paints-, Oils, Stoves & House 

Furnishings. 
Paterson & Boiling Springs Aves. 

East Rutherford, N. J., 9/2 1926 

M .......... ...... _ .......................... ·10 
No. 539 Central Ave. 
2 pc ½"x7 ft Galv Pip 
1 length 8/4 Galv Pipe 
1 pc 8/4x3'6" Galv Ppe. 
1 pc ½x3'6" I 
1 p.c ½x2'0'' I 
1-1/2x45" elbow 
_1 '#2 S S R P Shovel 
xl Steel tape 14 eosol. 
x6 Hooks & Eyes 
x4 ft 3" Galv leader 
1 Pack 00 Steel wool 

Material for pump and outfit. 
pump cost. . ..................... 84.00 
outfit cost ....................... 12.64 

$96.64 
Labor 37 hrs. 
Helper getSr. $24.36 
plummer gets. $37.00 

L·a bor eost. . ................... $61.36 
material cost. . . . . . . . . . . . . . . 96.64 

1.29 
2.20 
.49 

.58 

.10 
1.60 
2.25 
.08 20 
.52 
.10 

9.21 

30 

$158.00 total 

L 37 hrs. 40 
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EXHIBIT P. 3. 

Material on the garage cost ............ $372.00 
One model '' B'' Garage 16'6x18'6. 
Foundation and floor material . . . . . . . . . . 46.00 

10 $418.00 

20 

30 

40 

Labor cost $1107 .................... $107.00 
Labor 66 hrs. . . . . . . . . . . . . . . . . . . . . . 418.00 

$525.00 total 
Helper g·ets $.65 an hr. works 66 hrs. . . . . . 43.00 
Carpenter gets $1.00 an hrs. 64 hrs. . . . . . . 64.00 

price for labor .................... $107.00 
$418.00 material for garage. 

107.00 cost of labor. 

$525.00 total cost. 
-66 hrs ,. 

East Rutherford, N. J., Jan. 1 1927 

Mr. B. W. Zakut.ynski, 
Job 20·0 Jackson ave 

To WILLIAM TUMA, D,r. 
Truckman 

Telep ,hone: 4448 144 Orchard Street 

1926 
Oct. 4. 1½ Hours truck crtg dirt @ 300 4.50 

1 load ashes. @ 750 7.50 
7 2 loads sand 10 yds @ 175. 17.50 

12. 1½ Hours truck crtg dirt @ 300 4.50 
Nov 1 2 loads dirt for filling· @ 600 12.00 

$46.00 
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Branch Office Sales Ticket 

HARRIS BROTHERS COMP ANY 

Knickerbocker Road and Grant A venue 
Cresskill, New Jersey 

All orders taken s,u1bjec.t to delays from un.avoid-
able causes, etc. 

Charge to Godfrey, 
B. W. Zukitynski 
539 Central Ave. 

Town Closter N. J. 

This order is No. 56613 
9-25-26 

PLEASE REME 1MBER: 
In ref erring to your purchase, always mention 

this nu1nber. 

For m Amount 
Ren1i ttance ........................... · .. $40.00 
Cat alog 

Lot. No. 
38G-50 

Quantity Articles Price 
1 . Model "B" Garage 16-6x18-6 

Green Roofing 
Swinging Doors 

Terms: $50.00 Before Del'y 
Balance at $35.00 per month 

NO ERE 1CTION 
B. W. Zakutynski. 

Total 
372.00 

10 

30 

40 
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THIS "AGREEMENT Made and Entered into 
this 24th day of September A. D. 1926, by and be-
tween HARRIS BROTHERS CO., a corpora-
tion, party of the First part, l1ereinaf ter called 
the seller, and B. W. Zukitynski of the City or 
Town of 539 Central Ave. Closter, County of .... 

1 O ............ , and State of New Jersey, party of 
the Second part, hereinafter called the purchaser 

WITNESSETH 
FIRST. The seller agrees to sell and pur-

chaser agrees to purchase the following de-
scribed property to-wit One Model ''B'' Garage 
16'6x18'6 

SECOND. The purchaser agrees to pay to 
the seller the sum of Three Hundred Seventy-
Two Dollars ($372.00) in the following manner: 

20 $40.00 Cash with order, receipt of which is here-
by acknowledged, Check for $10.00 to be mailed; 
the balance $322.00 as evidenced by promissory 
note of even date hereof, payable in ten parts, 
nine payments being at the rate of $35.00 and 
the tenth and last payment at $7.00, beginning 
November 15th, J 1926, and thereafter on the fif-
teenth day of each succeeding month until paid. 

30 
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EXHIBIT P. 4. 

CASH SALES: Julius Roehrs Co. 

Rutherford N. J., Sept 18 1926 

858 
Salesman Cash 
2 Linden lare 

Paid 
Gus 

Amount $.............. 10 
$8.00 

INTERBOROUGH COAL & SUPPLY 
COMPANY 

Nos. 2-14 Paterson Ave., opposite 
Carls tad Station o 

No. 12890 East Rutherford, N. J., Sept 1926 
Sold to Mrs 
Address 200 Jackson ave R 
6 Cement P ................ . . . . . . . . . 4.80 

15 Pipe 3" . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.40 
31 Fittings els T. . . . . . . . . . . . . . . . . . . . . . . 2.88 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13. 08 

Terms C. 0. D. 30 

KEEP THIS TICKET 
Driveway's Used at Purchasers Risk 

4C 
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East Rutherford, N. J. 192 

M. . ........................................ . 
200 Jackson 

To WILLIAM TUMA, Dr. 
Truckman 

Telephone; 4448 144 Orchard Street 
2 load sand @ 525 . . . . . . . . . . . . . . 10.50 
1 load dirt 150 . . . . . . . . . . . . . . 1.50 

Paid 12.00 
Mrs. Tuma 

12.00 

Materials cost to fix the pipe leaders-plant 
20 hedge and shrubs-put top soil-ingrade and seed 

lawn 
top soil. ....................... ... $ 5.00 
pipe leaders . . . . . . . . . . . . . . . . . . . . . . . 5.40 

. hedge and shrubs . . . . . . . . . . . . . . . . . . 23.00 
grass seeds . . . . . . . . . . . . . . . . . . . . . . . . 1.40 

$34.80 
cut tree down ............ ; . . . . . . . . 7 .00 

3 O fix the wash pole . . . . . . . . . . . . . . . . . . . . 5.00 

40 

$46.80 total 
Labor 71 hrs. 
Helper gets. $47.20 . . . . . . . . . . . . . . . 47.20 
Gardener gets. 71.00 . . . . . . . . . . . . . . 71.00 

. 46.80 total 

$165.00 
Labor 71 hrs. 
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Sept. 27, 1926 
1 <loo r bell ............................. $ 2.50 
1 furnace clock .................. _. . . . . . . 2.25 
6 porcelain stove handles 15c each. . . . . . . . .90 
1-25 trans£ ormer . . . . . . . . . . . . . . . . . . . . . . . . .65 1 O 
4 length Gal. pipe with coupling 2½" . . . . . 10.00 

$16.60 
electrician . . . . . . . . . . . . . . . . . . . . . . . . . . 30.00 

glass . to front door ..................... . 
faucet to boiler ........................ . 

.41 
1.65 

$48.66 
lock for coal bin . . . . . . . . . . . . . . . . . . . . . . . . . .90 
part to electric meter ............. -. . . . . . . .90 :2 o 

$50.46 

East Rutherford, N. J. Dec. 111926 

Mrs. Livsey 
Moonachie Ave Moonachie · N J 

EAST RUTHERFORD ELECTRIC CO. 
Electrical Contractors 

House Wiring and Fixtures 
Repairing 32 HERMAN ST. 

Jobbing Given Prompt Attention 

Wiring garage in Rutherford as 
per Contract ...... ..... $30.00 

E. R. Electric Co. 
S. Marunaro Prop. 

30 

40 
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Exhibit P. 5. 

WILLIAM BLACK & CO. 
Wholesale Retail Hardware 

Mill Supplies Auto Accessories Paints and Oils 
·Furniture House Furnishings 

38 Park Ave. 

All quotations subject to strikes & other con-
tingencies beyond our control. 

Rutherford, N. J., September 27, 1926 

Sold to B. M. Zakutynski 200 Jackson Avenue, 

Terms ......... . Ruther£ ord, New Jersey 
1926 

Sept. 27 1 Door bell , . . . . . . . . . .. 2.50 
2.25 1 Furnace clock ....... . 

6 Porcelain stove handles 
15c . . . . . . . . . . . . . . . . . . .90 

1-25 Trans£ ormer . . . . . . . .65 
4 Lengths Galv pipe 36" 

threaded with coupling 
2½'' ............... 0 • 10.00 

6 Fuses 5c . . . . . . . . . . . . . .30 

Received Payment 
September 27, 1926 

M. Walsh 
Wm. Black & Company 

• 

16.60 
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Exhibit P. 6. 

EXHIBIT P. 6 

Errors must be noted and corrected on receipt of 
material 

COOPER LUMBER COMP ANY 
Rutherford and Lyndhurst, N. J. 

. 

5859 Date, Sept 9 1926 
Delivered to Willie 
For 200 Jackson Ave Rf d 
Driver John Loaded by Rudy 
12 pcs 2x4-8 FIR . . . . . . . . . . . . . . . . . . . . . . . . 3.84 
24 '' lxl0-12 NCKDSL. . ............... 12.00 

15.84 

C. 0. D. 
l(EEP THIS TICKET 

Errors must be noted and corrected on receipt of 
material 

9517 

COOPER LUMBER COMP ANY 
Rutherford and Lyndhurst, N. J. 

Date 10/30/1926 
Delivered to Cash 
For ........................................ . 
Driver Self Loaded by Bob 
10 1 lxl0 WP #1 . . . . . . . . . . . . . . . . . . . . . . 1.25 

Paid 
KEEP THIS TICKET 

I 

10 

20 

30 

40 
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Exhibit P. 6. 

Errors must be noted and corrected on receipt of 
material 

COOPER LUMBER COMP ANY 
Rutherford and Lyndhurst, N. J. 

5878 Date, Sept 10 1926 
10 Delivered to Cash 

20 

30 

· 40 . 

For ... -..................................... . 
Driver . . . . . . . . . . . . . . . . . . Loaded by Rudy. 
42 I ft lx2 Spr. . . . . . . . . . . . . . . . . . . . . . . . . . .53 

Paid 
KEEP THIS TICKET 

INTERBOROUGH COAL & SUPPLY CO. 
Nos. 2-14 Paterson Ave., opposite Carlstadt 

Station 

No. 13262 East Ruther£ ord, N. J., Sept. 23 1926 
Sold to E W Zakuinsky 
Address 200 Jackson Ave. R. 
10 Cement P. . . . . . . . . . . . . . . . . . . . . . . . . . . . 8.00 

Total ........................ ; . . . . . . . 8.00 
Driver JG 
Terms COD 

KEEP THIS TICKET 
Driveway's Used at Purchasers Risk 
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Exhibit P. 6. 

INTERBOROU1GH SUPPLY COMP ANY 

Nos. 2-14 Paterson Ave., opposite Carlstadt 
Station 

No. 137 48 East Rutherford, N. J., Oct 14 1926 

Sold to Cash. 
Address 200 Jackson Ave. R. 
10 Cement P ............ _................ 8.00 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8.00 
Driver J.G. 
Terms COD 

KEEP THIS TICKET 
Driveway's Used at Purchasers Risk 

INTERBOROUGH COAL & SUPPLY 
COMPANY 

Nos. 2-14 Paterson Ave., opposite Carlstadt 
Station 

No. 13093 East Rutherford, N·. J., Sept 18 1926 

Sold to Zakuinski 
Address 539 Central Ave. C. 
12 Cement p. . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.60 

10 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.60 3 o 
Driver J.G. 
Terms COD 

KEEP THIS TICKET 
Driveway's Used at Purchasers Risk 

4.0 
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Ex -hibit P. 6. 

Sept. 3, 1926 I started the job. on 200 Jackson 
Ave. Ruther£ ord. 
38 bags of cement . . . . . . . . . . . . . . . . . . 30.40 

2 loads of sand . . . . . . . . . . . . . . . . . . . 10.50 
2 bags of lime . . . . . . . . . . . . . . . . . . . . 2.30 

10 $43.20 

20 

30 

40 

Lumber for coal bin . . . . . . . . . . . . . . . . 17 .62 

$60.82 total 
44 hrs. labor. 

Masoner gets. $44. for 44 hrs ............ $ 44.00 
Helper gets. $31.18 for 44 hrs. . . . . . . . . . . . 31.18 
Carpenter gets. $44. for 44 hrs. . . . . . . . . . . 44.00 

44 hrs. labor. 

$119.18 
60.82 

$180.00 
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Exhibit P. 7. 

EXHIBIT P. 7. 

LEMOR .T BROS. 
Hardware, Paints., Oils, Stoves & House 

~-,·u.rnishings. 
Paterson & Boiling Springs Aves. 

10 East Rutherford, N. J., 8/20 1926 

M. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..... 
No. 539 Central Ave 
Del Moonachie Ave 
2 ps ½" Galv Pipe Threaded j •••••••••• 

4 7'' long. ·1 ..•....•.. 
2 pc ½"x20" in j • • • • • • • • • • 1.25 
2 Lgth ½'' Galv Pipe . . . . . . . . . . . . . . . . . . . 3.40 
2 Lgth 1" Blk '' . . . . . . . . . . . . . . . . . . . 4.80 
x2-¾ Couplings . . . . . . . . . . . . . . . . . . . . . . . .16 2 o 
xl-½'' Tee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .10 
xl-1" R. J. Bib . . . . . . . . . . . . . . . . . . . . . . . . 1.00 
x4-½'' Couplings . . . . . . . . . . . . . . . . . . . . . . .20 

Amnt CS 
Store at House 

$10.91 

30 

40 
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Exhibit P. 7. 

-LEMORT BROS. 

Hardware, Paints-, Oils, Stoves & House 
Fu .rnishings. 

Paterson & Boiling Spri11gs Aves. 

-, 
' 

East Ruther£ ord, N. J., 8/23 1926 
10 M • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

20 

No. 539 Central Ave. 
x6- 3/4 Elbs . . . . . . . . . . . . . . . . . . . . . . . . . . . . .60 
xl-¾ Tee . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12 
xl-1'' Tee ...................... . . . . . .14 
12"x¾ Galv Pipe I -.................. . 
3 I 4' IX¾ ' ' ' ' I . . . . . . . . . . ' . . . . . . . . . . 

14"x 3/4" '' 
14"x½" '' 

Threaded. 

-v 

' ' 
' ' 

I . . . . . . . . . . . . . . . . . . . 
I . . . . . . . . . . . . . . . . . . . . 
I . . . . . . . . . . . . . . . . . . .-. 

W. J. CLARK & CO. 
21 Park Avenue 

1.00 

$1.86 

Plumbing Rutherford, N. J., Sept 26 1926 Steam 
. Tinning Sold to B. W. Zakutzniski Hot Water 

and Moonachie Ave and 
30 Gas Fitting · Moo11achie Hot Air Heating 

40 

All accounts rendered monthly. : : Kindly make 
remittance during current month. 

1 Sink & Bath tub . . . . . . . . . . . . 46.00 
Bath & sink fixtures . . . . . . . . . . 7.25 
Pipe & cutting . . . . . . . . . . . . . . 4.50 

$57.75 
Paid W J Clark & Co 
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Exhibit P. 7. 

Sept. 3, 1926 I made all the figures of the sink-
bath tub-pipe fitting out. 
1 sink and bathtub ............... $ 46.00 
bath and sink :fixtures . . . . . . . . . . . . . . 7.25 
pipe and cutting . . . . . . . . . . . . . . . . . . 4.50 
pipe and outfit . . . . . . . . . . . . . . . . . . . 12. 77 

$ 70.52 total 
Labor 54 hrs. 
To open the trench cost . . . . . . . . . . . . 35.48 
pipe and fitting work . . . . . . . . . . . . . . 54.00 

$ 89.48 
70.52 

$160.00 

10 

, $25. gas range included with the 54 hrs. . .20 

-40 
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OPINION OF SUPREME COURT. 
Filed May 3, 1928. 

NEW JERSEY SUPREME COURT. 
No. 417, January Term, 1928. 

WILLIAM ZAKUTYNSKI, 
Plain.tiff-Appellee, 

vs. 

MARY LIVESE, 
Def en,da.n.t-Ap·pellartt. 

Appeal from District Court, Fourth Judicial 

20 District, Bergen County. 

Submitted January 27, 1928; decided May 3, 
1928. 

Before Justices Park:er, Minturn and Camp-
bell. 

For appellant, Charles W. Broadhurst. 
For appellee, J. S. T. Stranahan Ely. 

Per C11riam: 

3o This was an action for labor and materials 
f11rnished and delivered for various prices of 
work performed by appellee for appellant. 

The total demand was $608.26, of which all 
above $500 was waived. There was a counter-
claim for $495 for defective work. The judg-
ment is in favor of appellee for $364.95 being 
the amount of his claim of $500 less $135.05 
under appellant's counter-claim. 

The cause was heard and determined by the 

4 0 udge of the District Court sitting without a 
Jury. 

1 

l 

s 
f 
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Opinion of Supreme Court. 

We are asked to reverse and set aside this 
judgment: 

1. Because it was error to admit into evi-
dence certain bills against the appellee marked 
Exhibit P. 1 to P. 7, for the reasons: 

(a) They were hearsay. 10 
(b) The prices charged were 11ot proven to be 

reasonable. 
( c) Because being in excess of $500 the trans-

action is in violation of the statute of frauds. 
( d) They are irrelevant, immaterial and in-

competent. 
We think the admission of these bills ,vas not 

error. The mere introduction of them with noth-
ing more would have been error and would have 
transgressed the rule against hearsay and self 
serving evidence, but here tl1ey were 11sed much 
as a book or memorandum of account, the items 
testified to having been p11rchased and used in 
and about the work of appellant a11d that the 
prices charged ,vere reaso11able. This we think 
took them out of the proli.ibited rule. The 
statute of frauds was not violated, because and 
if for no other reason none of the bills amo11nted 
to the s11m of $-500. 

2. Because there was no legal evidence to 
support the judgment. We find, ho,vever, that 
there was legal evidence supporting it. 

3. Because certain evidence respecting the 
breaking of a sidewalk ,vas hearsay and the Court 
erred in refusing to strike it out. 

No doubt this evidence was based upon hear-
sa}r, but it ,vas all bro11ght out by tl1e attorney 
for the appellant 11pon cross examination and 

30 

40 

• 
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01:Jinion of Supreme Court. 

l I 

while notwithstanding this - it very properly 
should have been stricken out by the trial judge 
yet we do not find it to have been error pre-
judicial to appellant not to have done so. 

4. Because the Court erred in inspecting only 

10 
one of the premises after electing to inspect the 
entire work. 

·30 

This does not appear to be so. The trial judge 
spoke of it as ''the job'' referring to the garage 
on Jackson avenue, Rutherford. That was in-
spected and furthermore there is nothing show-
ing that the balance of the work was not in-
spected. 

The judgment below is affirmed. 

. ' . 

., 
I 
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· RULE OF AFFIRMANCE. 
Filed May 7, 1928. 

NEW JERSEY SUPREME COURT. 

No. 417, January Term, 1928. 
, 10 

-t ") 

" I 

WILLIAM ZAKUTYNSKI, 

P'lainliff-Appellee, On Appeal. 

vs. Rule on 
MARY L1vEsE, Affirmance. 

Def enda .1i.t-Appellant. 

This cause having been duly submitted on 
brief at the present term of this court by J. S. T. 
Stranahan Ely, of counsel for plaintiff-appellee, 
and Charles Broadhurst, of counsel for the de-
fendant-appellant, and the Court having con-
sidered the same, and finding no error in the 
record or proceedings in the District Court -of 
the Fourth Judicial District of the County of 
Bergen; 

It is thereupon ORDERED and AD -JUDGED that the 
judgment of the :District Court of the Fourth 
Judicial District of the County of Bergen, be 
affirmed with costs; and that the record be re-
mitted to the District Court of the Fourth 
Judicial District of the County of Bergen, to be 
proceeded with in accordance with this judgment 
and the practice of said court. 

Entered May 7, 1928. 
On motion of 

J. S. T. STRAN -AHAN ELY, 
Attorney for Plaintiff-Appellee. 

A true copy. F :RED L. BLOODGOOD, 
Clerk. 

20 

30 

40 



. 10 

I . 102 - . • .. :11 
I 1 

, l 
J 

N'OTICE AND GROUNDS OF APPEAL .. 

Filed May 19, 1928. 

NEW JERSEY SUPREME COURT. 

WILLIAM ZAKUTYNSKI, 

Plainti ff-R esp-ondent. 

vs. 
MARY LIVESE, . 

Def en.da.n.t-Ap1p-ella,nt. 

In Tort. 

On Appeal 
from 
Sup ·reme 
Court. 

Notice and 
Grounds of 
Appeal. 

To J. S. T. Stranahan Ely, Esq., attorney of 
20 plaintiff-respondent. 

SIR: 
TAKE NOTICE, that the defendant-appellant ap-

peals to the Court of Errors and Appeals from 
_ the whole of the judgment entered in this cause 
on the following grounds : 

1. The Supreme Court . erred in refusing to 
reverse the judgment of the District Court of 
the Fourth Judicial District of the County of 
Bergen for one or more of the reasons advanced 

3 o before the Supreme Court for such reversal. 

40 

Dated May 12, 1928. 

Respectfully yours, 

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant. 

Service of copy of within notice and grounds 
of appeal acknowledged this 15th day of May, 
1928. 

J. S. T. STRANAHAN ELY, 
Attorney of Plaintiff. 
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N . .J. 

New Jersey Court of Errors and Appeals 

WILLIAM ZAKUTYNSKI, 

Plainti ff-App ,elle e, 

vs. 
MARY LIVESE, 

vet endant-Appellant. 

Action 
at Law ·. 

On Appeal 
from 
s ·upreme 
Court. 

BRIEF OF COLLINS & CORBIN IN BEHALF 
OF DEFENDANT-APPELLAN·T. 

(1) 

Statement o.f the Case. 

This appeal bTings b.efore this Court for revie,v 
a judgment entered in the District Court of the 
Fourth Judicial District of tl1e County of Bergen, 
allowing the plaintiff-ap,pellee (hereinafter called 
the plaintiff), damages on his direct case and the 
defendant-appellant (hereinafter ealled the de-
fe11dant), . damages on the recoupment. 

Plaintiff sued the defendant on the .commo11 
counts, annexing to the state of demand a sched-
ule and cop,y of book account in the sum of 
$608.26, "raving excess of any amount over $500 
(pp. 2 and 3). Defendant filed a recoupment 
claiming · $495 by way of set-off (.p. 5). Plaintiff 
claimed balance of $608.26 was due on account of 
contract for work, labor and materials furnished 
to the defendant at the defendant's request and 
for rep .airs to the defendant's property at 200 
Jackson avenue, Rutherford, N. J., and at 258 
Moonachie avenue, Moonachie Bergen County, 
N. J. · (pp ·. 13-19). Defendant claimed defects ir1 
the work: do11e a11d tl1at the materials furnished 
were of inferior q11ality, stating that it would 
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cost $49'5 to remedy the defects in the work a.nd 
furnish proper materials. 

The case was tried before · the Court without 
a jury and after the testimnoy was in the Court 
reserved decision, stating that before renderi11g 
the same the w·ork should be inspected. The 
Court viewed the premises at 2·00 Jackson avenue 
only, and rendered judgment in favor of the 
plaintiff in the sum of $364.95, allowing the de-
fendant $135.05 on the recoupment (p. 89). 

Specifications of Determinations and Directions 
Appealed From. 

Of the sp 1ecifications of determinations and di-
rections appealed from, numbers 1 and 3 will be 
argued together and likewise, numbers 4, 5, 7, 8 
and 9, and number 10 separately. Numbers 2 and 
6 will not be argued. 

(3) 

BRIEF OF ·THE ARGUMENT. 

I. 
The Trial Judge erred in the admission of 

evidence. 

(a) 

In Admitting Exhibits P. 1 to P. 7. 

Plaintiff sued on the common counts (pp. 2 and 
3), a11d testified that he did some work for de-
fendant at her request and p•urehased certain ma-
terials in his own name, to be used in the work 
(pp. 13, 14 and 15). Evidence b,y way of bills 
for these materials (Exhibits P. 1 to P. 7 in-
clusive, pp. 79-97), was receiveq. over objection · 
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(p!p. 15-19). We 11rge that these bills were im-
properly received, because the plaintiff testified 
(p. 15, lines 9-20), that the bills for materials 
used on these particular jobs were against him 
and all the bills would come to him in his name. 
Insp ,ection of the exhibits does not indicate that 
these bills were rendered to William Zakutynski, 
plaintiff, and hence they are not corroborative of 
his testimony, · upon ,vhich theory in part they 
were received. 

The objection made at the trial and herein re-
peated is tl1at these bills were: 

(1) Hearsay. 
(2) 
(3) 

Not proven to bereasonable. 
Admitted without proper foundation 
for their adn1issibility being laid. 

( 4) Irrelevant, in1material and inco1n-
petent. 

(1) These bills were hearsay ·, because tl1e pro-
bative force depends in whole or in p,art on the 
comp·etency and eredibility of some person other 
than the witness by whom it is sought to produce · 
it. Proof of the contents of these bills depends 
for their prob ·ative force not upon the plai11tiff, 
but upon those who render the bills. Under the 
title ''Evidence'' 22 C. J. 011 written hearsay, 
begin11ing at page 20'7, we find: 

'' A statement otherwise objectionable as 
hearsay, does not be,come competent, because 
it has been reduced to writing.'' 

Continuing on page 209: 
''Where the form is mercantile, as i11 the 

ease of accounts . of sales or of work, general 
invoices, inventories, receipts, commerce re-
ports, books of account, and wh~re the form 
is more fugitive, as in the case of letters.'' 
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(2) The bills were not proven to be reason-
able. Upon this feature of the evidence the Court 
stated (p. 18, line 29') : 

'' The Court will take the view that if they 
(the bills) were unreasonable, he (plai11tiff) 
would have objected to them and not paid 
for them.'' 

after plaintiff had testified ( p. 18, lines 19-20), 
that the prices p,aid ,vere reasonable prices. Rea-
sonable price has been defined in Aceba,l v. Levy, 
10 Bing. 376, 383; 3 L·. J. C. 984; Moore and S. 
217, 25 E. C. L. 1~0, as follows: 

'' Reasonable price in contracts of sale is 
such price as the jury, upon the trial of tl1e 
cause shall u11der the circumstances decide to 
,be reasonable.'' 

Here the Court as a matter of lavv held the prices 
to be reasonable. This we urge was erroneous, 
inasmuch as it was a jury question. 

(3) The contract st1ed on was oral; plaintiff 
testified that there ,vas no written agreement at 
all (p. 14, lines 35-36). Plaintiff endeavors to 
charge defendant with his debt without any writ-
ten agreement or p•romise as is required by the 
Statute of Frauds where the debt. is in the 
amount of $500 or over. 

( 4) For the reasons set forth under argument 
''a'' su,p·ra., the bills were irrelevant, immaterial 
and i11eompetent. 

(b) 

In Admitting Hearsay Evidence on the Part of 
the Plain tiff. 

We quote testimony verbatim (p. 22, line 36; 
p. 23, line 29), ,vhich was received b·y the Co11rt 
as evidence, and this we urge to be error: 

'' A I never built the side,valk, just the 
wallr from the house. The City built that. 

( 
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I built the walk from the house to the 
gutter. 

''Q Was that built in a good workman-
like manner f A Yes. 

Q When did you last -see this sidewall{ 
that you b11ilt 1 A I seen it about January, 
When I came to collect the money. 

'' Q January, 19.271 A Yes. 
'' Q What was the condition of the side-

walk at that time ? A The sidewalk V\"'as 
cracked up. 

'' Q vVhe11 did you build that side,-valk. A 
built that sidewalk in September. 

- '' Q And in January it was all cracked up? 
A Yes. 

'' Q Can you tell us why it was cr~cked 
11p? A Yes. , 

'' Q Why? A Miss Livesey moved, a11d 
a big heavy truck: passed qver it. 

'' Q Did you see the truck pass over? A 
- I 11ever seen it. I could prove it thro11gh the 

driver. 
'' Q ,Vl1ere did the truck: pass over the 

side,valk:? A Passed on the crossway. 
'' Q Did you see the truck pa.ss over 1 A 

No, sir. 
'' lvfr. McIntyre: I ask that that p-art of 

his testimony be stricken out, about the truck 
• passing over. 

'' ·Tl1e Court: I will allow it. 
''Mr. lvicI11 tyre : Exception.'' 

In the case of Iiartman v. Doba .r, 51 "'\Troom, 
p. 250, which ,vas a civil s11it for damages for 
assa11lt a11d battery, plaintiff claimed loss of 
profits from a certain co11tract, b-ecause of the 
inj11ries received. In the opi11io11 of ~IINTURN J., 
at page 251, the Court says: 

'' The plain tiff 's testimony tl1a t he had a 
contract for the Delaware street job, upo11 
whicl1 he ,vould realize a profit of $30 or $35 
was show11 upon cross exami11ation to be in-
correct. The fact ,vas, that he had merel) r 

. su-bmitted a bid for the ,vork, ,vhich had not 
been accepted a11d that lie ,:vas not, the ref ore, 
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in a position to claim profit on it. The de-
fense moved to strike out this testimony 
upon that ground at the first opportu11ity 
after it was developed upon cross examina-
tion, and the ref11sal of the Court to do so, 
,vas injurio11s error to the defendant; for ,v8 
must assume that the jury under the Court's 
refusal to strike out, accepted this testimony 
as fur11ishing a proper element of damage 
and i11cluded the estimated amount of profit 
i11 their verdict.'' 

Similarly in the case of sub judice, the Court in 
refusi11g to strik:e out this testimo11y, must have 
accepted it as f11rnishing a proper eleme11t in de-
termining its judgment. That the sidewalk was 
all eracked up is not denied, but the Court i11 

allowing· def e11dant only $135.0fi damages on tl1e 
recoupment instead of $495 as claimed, n1ust be 
assumed to have co11sidered that this condition 
of the sidewalk was not due to inferior materials 
and an unworkmanlik:e job, but due to a trucl{ 
of the defendant passing over this sidewalk, of 
,vhicl1 latter assertio11 there ,vas no legal evi-
dence. The plaintiff admitted that the side,valk 
was cracked up and in the absence of the testi-
mony, which ,ve urge the Court erro11eously re-
ceived the Court should have considered this con-
di tio11 of the sidewalk as a proper element of 
damage and have incl11ded the same in its verdict 
011 the recoupment. 

II. 
There was no legal evidence to support the 

judgment. 
-

·The judgment of the Court is stated as f ollo,vs: 
'' The Court finds a valid claim of the de-

fendant in her set-off and cou11terclaim as 
against the claim of $5100 of the plaintiff 
and allows the same to the extent of $135.05 

, l 
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and renders j11dgment in favor of tl1e plain-
tiff in tl1e s11m of $364.95 and directs the 
clerk to enter the same accordingly'' (pp. 
8-9). 

This was a11 action 011 contract (pp. 2 and 3), 
and to support the Court's judgment it vvas neces-
sary that there should be certain and definite 
evidence adduced. Plaintiff insisted on the con-
tract price (pp. 10-19). D·ef enda11t 's eviden ce 
was to the effect that it would req11ire the sum 
of $495 to properly complete the work (P·P· 
48-61). ,v e quote from 17 C. J. under the title 
'' D·amages,'' last half of Paragraph 910, Sub -
division 4, at page 758: 

'' However, ,vhere actual p-ecuniary dam-
ages are sought, there must be evidence of 
tl1cir existence and exte11t, and some data 
from ,vhich they may be computed. No sub-
stantial recovery may be b•ased on me r e 
g~11esswork or inference; witl1out eviden ce of 
facts, circumstances, and data justifying 
an inference that the _damages awarded are 
just and reasonable compe11sation for the in-
jury suffered, and ,vhen compensatory dam-
ages are susceptible of proof with approxi-
mate accuracy and may be measured vvith 
some degree of certainty they m11st be so 
proved even in actions of tort.'' 

And agai11 in C. J., Vol. 9, 11nder the title, 
'' B11ilding and Constrt1ction Contracts'' Par. 230, 
at page 891, we find: 

'' In acocrdance with the rules a.pplica .ble i11 
other civil actions, the verdict or findi11gs 
m11st be based 011 and sup .ported by the evi-
de11ce before tl1e jury, or court, if the case is 
tried ,vi th out a jury; must find all f ac-ts 
esse11tial to a recovery or gTounds of de -
fense.'' 

Further, i11 the same volume under the same 
title, Par. 235, at pag ·e 89·4, vYe note: 

'' The co11tract m11st be sufficie11tly certai11 _ 
and {lefi11ite for tl1e j11r~y to u11ders tand its 
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provisions, and the damag ,es to . be recovered 
for the breach must be shown with reason .-
able certainty and not left to speculatio11 or 
conjecture.'' 

There is no evidence whatsoever in the ease to 
support the finding that the plaintiff is entitled 
to $364.95 on its claim of $500 after a1lovving 
the defendant $135.05 on the recoupment. The 
j11dgment is clearly speculative and conjectural, 
arrived at arbitrarily witho11t definite or certai11 
evide11ce to support the same. 

Nor can the judgme11t be said to be based 011 
the doctrine of substantial performance. \Vhat 
constitutes su,bstantial performance is laid do\\1n 
in C. J. Vol. 9, under tl1e title '' Building and Co11-
struction Contracts,'' Paragraph 79, at p·age 7 41, 
as· follows: 

'' There is a substantial performance where 
a variance from tl1e sp-ecifieations of the co11-
tract is inadvertent or unintentional .and u11-
imp -ortant, and is one by which the building 
or structure as a whole is 11ot impaired; 
where the building· or strt1cture is actually 
used after it is erected for its intended pur-
pose; vvhere tl1e defects can be remedied by 
the o,vner without any g·reat expenditure; · 
and withot1t material damage to other parts 
of the structure, a11d may ,vitl1out i11jt1stice 
be comp·ensated for by deductions from tl1e 
contract price.'' 

The doctrine of st1bstantial perf orma11ce as un-
derstood in ot1r State a11d as decided i11 the case 
of Feen.ey v. Ba .r.dsley, reported in 37 Vroom, at 
page 239, lays down the rule that sub,stantial per--
f orma11ce entitled the contractor to the contract 
p-riee, where the work is substantially performed, 
less a fair allowance to make goo·d the defects in 
the p·erf ormance of the contract, even though the 
contractor has failed to complete the vvork i11 
some minor particulars. 
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Again in the opinion of MINTURN J., i11 the ease 
of Brait ,n.worth v. Verona, reported in 94, N. J. L., 
at page 194, we note: 

'' There was testimony in the case from 
which a jury might reasonably infer the sub-
stantial completion of the contract. As a 
fact, the plant as plaintiff left it a11d at the 
time of the trial, and for almost two years, 
was in practical operation without any ex-
tensive expenditure upon it by the borough, 
and if any expenditl1re were necesary to com -
plete it in any contract detail, ·quite appar-
ently the item i11volved i11 the estimatio11 of 
a jury might not be said to materially di -
n1inish the practical efficiency or comp1etio11 
of the pla11t, and the cost of such detail could 
easily have been estimated by tl1e jl1ry u11der 
the testimony. 

''U11der our cases this situation presented 
a jury question, as to whether there had been 
a substantial completion of the work, due al-
lowance being made by the jury for the fail-
ure of plaintiff to make g·ood in such details 
of the co11tract as were evidenced b·y proper 
proof. Jf'eerty v. Ba .rdsley, 66 N. J. L. 239; 
Dyer V. Lintz, 76 Id. 204; Jersey C1ity V. 
Flyrtn, 74 N. J. L .. Eq. 104; Anderson , v. Oclcl 
Fellows Ass1i., 84 N. J. L. 176.'' 

The fore going and an examination of tl1e cases 
cited, l1neql1ivocally indicate that substantial p·er-
f orma11ce contemplates completio11 of the co11-
tract, excepti11g· some mi11or a11d unin1porta11t 
details. 

Ag--ai11, may ,ve quote from Croitch, et al. v. Gut-
ma .1i,' reported i11 31 N. E., at page 271, from the 
opinion of BRADLEY, J., at pag ·e 274, as follovvs: 

"The cost of completion of ,vork, by rem-
edying defects or supplying omissio11s in it to 
meet the requirement of a contract, may b,e 
so great as to preclude the conclusion of sub-
sta11tial performance. 111 Flaherty v. Miner, 
123 N. Y. 382, 25 N. E. Rep. 418, vvl1ere the 



damages allowed were upwards of 17 per 
cent. of the contract price, the court sug-
gested (without deciding) that if it had ap ·-
p,eared 'without dispute that such a sub-
stantial portion of the work remained un-
done, and objection had been properly taken, 
it may well be that the plaintiff could not 
have re.covered upon the theory of a sub-
sta11tial performance.' '' 

As against the claim for $5·00 the Court al-
lo"\\red $135.05, vvhich indeed is almost one-fourtl1 
of the amou11t claimed. Certainly this ratio 
would indicate that tl1e Court did not find as a 
fact, that the work was completed except in some 
minor and unimportant details. Indeed, as stated 
in the opinion of BRADLEY, J., in the case of 
Crouch v. Gulm .art, cited su.p,ra., this ratio ,vould 
seem to destroy the contract entirely. The Court 
in its judgment (p. 8), states as follows: 

'' The Court finds after giving d11e consid-
eration to the testimony of the resp -ective 
parties and their witnesses and making an in-
spection of tl1e work and materials that there 
is some merit i11 the set-off and cou11terclaim 
b11t not to the extent that the exhibits p,ro-
duced by the defendant at the trial ,vould 
i11dicate. The expert p-roduced by the de-
fendant gave estimates of figures which were 
very high consideri11g the cost of material 
a11d labor to replace or repair the defective 
work.'' 

Tl1e def enda11t prod11ced the 011ly evide11ce of cost 
of material and labo ·r to replace or repair the de-
fective work and i11 the ab•se11ee of any other testi-
mony the defendant's evidence could not be 
legally rejected. The statement by the Court 
in its judg ·ment warrants tl1e assumption that 
the Court arrived at its decision b•y speculatio11 
and conjecture. 

Now, tl1e question as presented by the recorcl 
is the same as if the plaintiff had alleged sub. 
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stantial instead of complete performance, be-
cause that is the basis upon which the plaintiff 
recovered. In this posture of affairs and si11cc 
the Court rejected the defendant's evidence as t~) 
the cost of material and labor to replace or re-
pair the defective work, then the burden ,vas 011 
the plaintiff to prove the cost of remedying the 
11nsubstantial defects, where substantial perform-
ance was shoV\1n. I11 the case of Sp-e11.ce v. Ila1n, 
57 N. E. 412, Syllabus No. 2, it is stated: 

'' I11 a11 action by a building co11tractor for 
a bala11ce due l1in1 on the contract, the bur-
den is 011 the p1aintiff to p,rove the cost of 
remedyi11g· uns11bstantial defects, ,vhere sub-
tantial p·erf orma11ce is shoV\rn; and a finding~, 
that plaintiff ,vas entitled ·to judgment for 
the reason that defendant did not prove the 
cost of remed~ying su.ch defects, was error.'' 

\TAN, J., writing the opinion in the S1;ence v. 
11 a·m (:ase, cited sit,pra, states: 

'' The referee f 011nd that the eo11t rac~ i11 
q11estion had bee11 substa11tially performed by 
tl1e plai11tiff, yet he also found certain omis-
sions a11d defects for which lie allo,ved com- . 
pe11satio11 to the def enda11t and certai11 other · 
on1issio11s and defects, for which he allo,ved 
no compensatio11, because tl1e def e11da11t did 
not prove ,vhat it vYould cost to complete tl1(~ -
co11tract in this regard, thus upon the face of 
the report the question arises whether the 
b11rden was upo11 tl1e .contractor or the o,v11er 
to sl10,v V\7hat it ,vould cost to remedy the 
defects.'' 

Co11tinuing on page 414, the opi11io11 states: 
''The one V\1ho fails in fully performin~· · 

and who invokes the doctrine of s11hsta11tial 
performance must furnish the evide11ce to 
meas11re the comrJ-ensation for tl1e defects, 
that is, the substitute for his fail11re to do as 
lie agreed. The referee, the ref ore, inadvert- . 
e11tly committed an error of law ,vhen he 
f 01111d that the defendant ,vould have been en-
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titled to a greater allowance on account of 
defective performance, if he had proved and 
claimed what it would cost to ·complete the 
contract strictly according to its terms, as it 
was for the plaintiff, not for the defendant 
to furnis-h the evidence to measure the al-
lowance for omissions and defects.'' 

And agai11 on page 414, the opinion states: 
'' ,vhen the plain tiff shows that he per -

formed his contract, he is entitled to judg-
ment for the contract price; but when he 
shows that he performed his contract except 
that thro11gh inadvertence he omitted to do 
some unsub·stantial things, he is not entitled. 
to recover anything until he shows that the 
thi11gs omitted if worthy of any attention 
,vhatsoever, can be sup ,plied for a compara-
tively small sum, in which eve11t he can 
recover the co11tract price after ded11cting 
that sum.'' 

III. 
The Trial Court erred in inspecting only one 

of the premises after electing to inspect the entire 
work. 

Plaintiff claims for work and labor and for 
materials fur11ish.ed to the def cnda11t 's premises 
at 200 Jack:son avenue, R11therford, N. J., ancl 
258 Moonachie avenue, Moonachie, N. J. (p. 16, 
lines 38-410; p,. 19, lines 34-36; p. 68, li11es 39-40) 
Before rendering decision the Court decided '' to 
go and see the job (p,. 77, lines 39 a.n·d 40'; p,. 78, 
lines 1-3).'' Not,vithstanding, the Court decided 
to view the work he only inspected one of the 
premises, namely, 2010 Jackson avenue, Ruther-
ford, N. J. (p. 78, lines 8-12). ,v e contend that 
the Court could 11ot prop ·erly render its decision 
without inspecting all the work done and 
materials furnished as claimed by the plaintiff. 
,Vith respe.ct to an inspection or examination of 
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the p,remises by a jury as an aid in ascertaining 
the truth of any matter in disp -ute between the 
parties, under the Evidence Act, Comp. Stat. 
2229, Par. 3'0, or to view any place to ena,ble the 
jury to better u11derstand the evidence given in 
the cause under the J11ry Act, Comp. Stat., p. 
2976, Pars. 31, 35, may we quote from the opinio11 
of CHANCELLOR WALKER, deciding tl1e case of 
Garland v. Furst Store, reported in 93 L. at p. 
127 p. 135 a11d p. 136, as follows: 

''Under this charg·e the jurors " 7ere per-
mitted to arrive at a verdict upon their per-
sonal knowledge or exp -erience, and to be, in ·· 
effect, ,vitnesses before their co-jurors. This 
does not touch the ·question of the evide11tial 
effect of an inspection or view of given 
premises, or whether or not i11 a case where 
a11 i11spection or view is had the verdict may 
not be set aside as against the vveight of the 
evidence or because there ,vas 110 legal e~li-
dence given on the trial \vhich wo11ld support 
it. 

'' The q11estion being an op·en one in this 
state we are at liberty to adopt that principle 
,vl1icl1 vve think more consonant ,vith reason 
a11d better calc11lated to serve the ends of 
j11stice. · 

'' In Sea·verns v. Lischinski, 181 Ill. 358, 
Chief Justice Cart" 1right observed that it 
l1ad never bee11 held in Illinois tl1at a jl1ry 
might return a verdict upon their ovvn knovvl-
edge unsupported by other evidence, whetl1er 
st1ch kno,vledge was acquired i11 or ot1t of 
co11rt b·y a vie"1 or otherwise, and a verdict 
based exclusively on knowledge so acquired 
,vo11ld be set aside for want of substantial 
evidence to st1pport it; that a verdict unsup-
ported by svvor11 testimon~y upo11 disputed 
facts has al,vays been successfully challenged, 
,vhetl1er tl1ere ,vas a view or not, and if a 
jt1ry had disregarded such evidence, or there 
was 11one which a reasonable person mig ·ht 
believe and act upon, the verdict should be 
set aside. '' 
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We respectfully submit, that the Court as is 
demonstrate-d by the authorities .cited and quoted 
su1p,ra,, erred and the judgment should the ref ore, 
be reversed. 

IV. 

Conclusion. 
For these reasons ,ve respectfully sub,mit that 

the judgment of the District Court of the Fourt11 
Judicial District of the County of Bergen should 
,be reversed and a ven,ire de n.o·vo awarded. 

January Term, 1928. 

CHARLES W. BROADHURST, 
Of Counsel. 

COLLINS & CORBIN, 
Attorneys of Defendant-Appellant. 
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BRIEF OF PLAIN·T'IFF-APPELLEE. 

Preliminary Statement. · 

The plaintiff brought this action on the six 
common -counts on contract to recover the sum 
of $608.26, waiving the excess over $500 in order 
to be within the jurisdiction of the District 
Court. The action was brought to re.cover com-
p,ensation for tl1e p-rice and value of worlr done 
and materials for the same provided by the 
plai11tiff to the defendant, at her request. This 
was made up• of a number of repair jobs and 
some new work: on premises owned by the defend-
ant in Moonachie and in Rutherford. 

The defendant called tl1e plaintiff in June of 
1926, and requested him to supply materials and 
labor for the installation of plumbing. This the 
plaintiff completed. 

Later some plants and grading were ordered 
and installed. 

Later an electric pump and bathtub and sinlr 
,vere installed. 

Later a gas range ,vas installed. 

Next a new floor in the cellar and a coal bin 
,vere ordered and installed. 

Leaders were then repaired. 
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-
· Radiators were then repaired. 

Later a sidewalk was ordered and installed . 
.. 

A fence was ordered and built. 

Finally a garage was ordered, built, painted 
and wired. 

111 other p,remises of the defendant, c.ellar 
,valls and coal bin were c.onstructed. 

Several minor jobs ,vere also ordered and done 
and during the course of the work payments were 
made on ace.aunt, leaving always a balance due. 
The time of the transa.ctions lasted from J 11ne 
of 1926, until late in the fall of the same year, 
at which time the balance due the plaintiff 
claimed by him, was the sum of $608.2~. After 
several demands for money had been made, the 
IJlaintiff received a check for $200 in the mail 
marked '' paid in f11]l, '' Ho"re,Ter, plaintiff 
refused to accept it as a payment in full and 
this money "ras never received by tl1e plaintiff. 

The plai11tiff demanded a writte11 spec.ific.ation 
of defenses and no11e was filed. However, at the 
trial a recoupme11t i11 the s11m of $500 was filed 
by the defendant alleging defective ,vorl{. 

The trial judge heard all the evidence and 
reserved decision until he had visited and i11-
sp·ected each and every part of the worl{ claimed 
defective by the def e11dant. After the trial, the 
trial judge visited the premises of tl1e defendant 
and j11- tl1e presence of all the witnesses, the 
litiga11ts a11d tl1e attorneys of both plaintiff and 
defendant, insp ,ected the ,vorl{ and after having 
actual]~y see11 the ,-vork~ in controversy and the 
defects claim eel, the trial judge rendered a ver-
dict allo,Ning the defe11dant's recoupment in the 
sum of $135.05, and rendered j11dg·ment i11 favor 
of the plaintiff in tl1e s11m of $364.95. 
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This case was heard in the February term in 
the New Jersey Supreme C·ourt on an ap•peal 
from the District Court of the F 'ourth Judicial 
District, of the County of Berg·en and decision 
of the lower court was affirmed. 

1. 
We contend tha.t there-was no error in admit-

ting certain bills in evidence. 

The defendant objected to the admissio11 of 
eertain original bills of material on the ground 
that tl1ese records were hearsay. The plaintiff 
,testified before - the admission (p. 15, 1. 15, State 
of Case to 1. 18), that the defendant had ordered 
him to buy materials in his own name for these 
jobs a11d have the bills come to him. He further 
testified (p. 16, I. 35) that he purchased the ma-
terials and used them on the defendant's work. 
He f11rther testified ( p. 18, I. 39) that tl1e bills 
represented his records. All of this testimony 
removes any element of hearsay in tl1at tl1e 
testimo11y of the witness shows his instructio11s 
to p11rcl1ase in l1is o·,vn name, for her, and tinder 
Sl1ch instructio11s l1e did purchase and deliver 
to def e11dant and p-resents the origi11al inventory 
of the 1Jurcl1ase to lier, and the witness v\7ho 
personally purchased a11d p•ersonally delivered 
the goods ,vas in cot1rt s11bject to cross examina-
tior1 by tl1e def e11da11 t. 

The Court ,vithheld the admission of the bills 
l111til it was shown that the prices ,vere reason-
able. Tl1e witness was ql1alified and testified 
(p. 18, 11. 8 to 20) that the prices ,vere reaso11-
able .. 

_1_4-s a f Ol1ndatio11 for the admissibility, the 
plaintiff testified as to his agreeme11t to pt1rehase 
\Yl1at ,vas 11ecessar~y a11cl the clef e11dant later 
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·(p. 64, I. 8, to p. 65, I. 10) admitted the truth of 
the agreement, and nearly all the bills and cost 
prices set forth on them were the same. 

2. 
We contend that no harmful error was made 

by the Court stating on the record as follows, 
''the bills in question cover items for materials 
on a series of independent jobs, the cost of none 
of which, so far as the Court can observe, 
amounts to $500.'' 

Before makin .g tl1e above statement the _ Col1rt 
heard argument of counsel and looked at the bills. 
Both the argl1ment of counsel and the bills 
sho,ved the above statement to be correct. 

Furtl1er, no objectio11 was made at the time 
of trial to th.e above statement by counsel for 
the defendant nor ~ras exception taken, and 
counsel cannot set up alleged error on appeal 
until exception is taken at the time of trial. 

3. 
We contend that no harmful error occurred in 

the Court refusing to strike out certain testi-
mony . 

. Tl1is testimo11y (p. 23, 11. 1 to 22) was broug·ht 
out by cou11sel for tl1e defendant on cross ex-
ami11ation. In. mo,ving to stril{e out sl1ch testi-
mony 110 reason was offered by counsel. Tl1e 
wit11ess testified that he did not see a truck pass 
over tl1e side,valk :. Ho ·,vever, he may have seen 
or had first-hand k:nowledge of this i11 some other 
vva·y. There ,vas 110 jury in this case and the a11-
~s,,~er bro11g~ht out by counsel for the defendant 
co11ld have don.e 110 l1arm wl1ether strick~en out 
or allo,ved to remain. Appella11t cannot complain 
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.of hearsay testimony where elicited by himself 
on cross examination. 138 A 519. Hag ·en v. West 
En1glewood Tr. Co. 

4-5-6. 
We contend that there was evidence to suppo-rt 

the verdict. 

_ U11der this heading we ·will take 11p tl1e fourth, 
fifth and sixth specification of determinatio11s 
ap -pealed from as th.ey aTe quite similar a11d 
apply to the same q11estion of evidence. 

The evide11ce of tl1e plaintiff was very positiYe 
arid de:finite and su11ported the verdict. On direct 
examinatio11, plaintiff produced his records (p. 
19, 1. 19) and exhibits (P. 1 to P. 7 inclusive) 
after l1a ving previously testified (p. 18, 1. 38) 
that tl1ese vvere l1is recorcls of labor and materials 
fur11ished to the defendant, and that the ,vork: 
had bee11 completed b-y l1im. The whole testi-
mony of the plaintiff co11cer11s vvorlr a11d materials 
vYhich he fur11isherl, a11d i11 l1is cross exami11atio11 
(p. 19 to p. 47) cou11sel for defe11dant we11t i111 o 
great detail as to the agreement betwee11 tl1e 
litig·ants and the actual commission of the work:, 
arid counsel for defendant ,vas unable to shake 
·the IJlainti ff 1r1 a11y respect, altl1ough this cross 
exami11ation covers 11early ~() pages of the State 
of Case. 

Seco11dl~y, i11 <lef endan.t 's case, she admitt~<l 
(1J. 64, 1. 8, to p. 65, 1. 10) fo11rteen items of V\rork: 
011 whicl1 she sa3rs the price ,,1as ag·reed, a11<l 
tl1ese fo11rtee11 items total $1,352.20. Sl1e pa1d 
011 acco1111t of tJ1is s-um $775.20. rr11e difference 
between these two sums, $577, cannot be denied 
by tl1e defe11da11t at this time as sl1e admittecl 
tl1em ver~y definitely i11 l1er own direct examina-
ti 011. Ce1·taj11]~y, upo11 t11is certai11 evidence alone, 

.. 
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the Court could have rendered judgment for the 
plaintiff after having calculated the recoup:ment 
claimed. 

Thirdly, the Court actually visited the work: 
itself and insp •ected all the details of the job and 
all of the defects claimed by the defendant. 
These defects ,vere poi11ted out by the defendant 
herself to the Court in the presence of all the 
litiga11ts and witnesses, and upon these facts the 
Court .could have antl did render a just and 
lavvful verdict. 

7. 
We contend that there was no error in the al-

lowance of $135.05 on the recoupment. 

,Vhile it is true that there was no evide11ce to 
support a mucl1 larger verdict on the counter-
claim, all of this evidence forms a part of tl1e 
testin1ony of one, Georg·e H. Babcock. The Court 
after l1aving cross examined this witness and 
seeing his demeanor on the stand might have 
believed his story 011ly in part or not at all. 

'' The Court fir1ds after having given due con-
sideration to th .e testimony of the respective 
parties and their witnesses and making an in-
sp,ection of the \vork: a11d materials that there is 
some merit i11 tl1e set-off and counter-claim, b11t 
11ot to tl1e exte11t as the exl1ibits produced by 
the defendant at tl1e trial would seem to in-dicate. 
The experts produced by the defenda11t gave esti-
mates which ,vere very hig·h considering the .cost 
of material and labor _ to replace or repair the 
defective work:.'' Fron1 the above we can readily 
see that tl1e Co11rt ,veig·l1ed the testimony of the 
expert, G-eorg·e II. Babcock:, and f 011nd that it 
co11ld not give full credence to his testimony _ a11d 
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that the inspection of the ,vork and materials 
showed a much smaller claim 011 the recoup ,ment. 

8 and 9. 
We contend that there is no error in the specifi-

cations 8 · and 9. 

vVe do not ,vish to duplicate and our arg11-
ments that no error lies in eight and nine, would 
be merely dupilicatio11s of those set forth under 
points 4, 5 and 6, which ,ve have already treated. 

Tl1e presumption is that the Judge below fou11<l 
such facts as will support the judgment that was 
rendered. Su .ch findings are not reviewable if 
there is any testimony to support them. Lapat 
v. Erie R. Co.) 71 N. J. L. 377. 

10. 

We contend that there is no error in the Court 
"' going to see the job'' before rendering a de-
cision nor can the defendant take advantage of 
such a specification of determination. 

At tl1e time the Co11rt elected to inspect tl1e 
JJremises, it was by arrangement with co11nsel 
and no objectio11 nor exceptio11 ,vas taken. The 
def e11dant ca1111ot, therefore, set this up as error. 
There is notl1i11g i11 tl1e State of Case ,vhich 
sho,vs tl1at the Court did not see the ,vhole of 
t11e ,vork :, a11d in fact, the Court did ,vhile making· 
its i11spectio11, 011 several occasio11s, asl{ the de-
f enda11t to _ sho,v l1im everything, all defects, and 
before the Court left the premises, l1e asked the 
defendant if he had seen everything a11d she re-
plied that all the defects had been sho,vn. The 
clef cndant ca11not 110,v i11 tl1is cot1rt set 11p that 
all defects vvere not i11sp,ected by the Co11rt, nor 
is tl1ere a11}~ exception tal{e11 in the State of Case. 
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The findings of fact by the lower ,court will be 
presumed to rest on common proof when nothing 
appears to the contrary. Gore v. Herriri .g, 72 
N. J. L. 423; Home Coupon Excha .n,ge Co. v. 
Goldfarb, 87 N. J. L. 146. 
,v e submit that the material facts sup •port the 

findings of the Court below, which judgment 
should be affirmed by this Honorable Court, and 
the defendant's appeal dismissed. 

Respectfully submitted, 

JST. STRANAHAN EL ,Y, 
Attorney of and Counsel with Appellee. 

J 






