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@URT DECISIONS -
DISTILLERIES, INC.

BANNER LIQUOR
ANd DIVISION

@., ET ALS.
OF AI,COHOLIC

trtay 24 , L977

\/. GUILD WINM,IES AND

BEVERAGE ONIROL.
1.

SUPRIOR COURT OF NEW JERSEY
APPE',IATE DWISION

A-L236-7 6

BANNER TIQUOR CO., DEAIERS I,IQUOR
COMPANY, F & A DISTRIBIITING CO.,
FI,AGSTAFF T,IQUOR CO., GILHAUS
BEVERAGE CO., and MERCHAMS WINE AND

LfQUOR COMPANY, CorPorations of the State
of Nelv Jersey,

Appellants,

v.

GUII,D WINERIES AND DISTILIERIES, INC.
and DWISION OF ALCOHOLIC BEVERAGE CONIROL,
STATE OF NEW JER,SEY,

Respondents.

Argued Febrcuary 23t L97'7 - Decided March 4' 1977.

Before Judges Iora, Crane and Michels.

on Appeal from Division of Alcoholic Beverage Control, State
of New Jersey.

Mr. Sidney Berg argued the cause for appellants.

l4r. Edward G. D'Alessandro argued the cause for respondent
cuild Wineries and Distilleries, Inc. (Messrs. Friedman and
D'Alessandro, attorneysr l,F. Paul J. Hirsh on the brief).

I,ls. Blossom A. Peretz, Deputy Attorney General, argmed the cause
for respondent Division of Atcoholic Beverage control (l'lr.
william F. Hyland, Attorney General of New Jersey, attorney;
Ms. Ermine Conley, Deputy Attorney General' of counsel).

PB CURIAM

(Appeal from the Directorrs decision in Re Banner Liquor Co.
et als. v. cuild wineries and DisEillerlG. Inc., BuIGEin

PProved
for publication by court corunittee on Opinions).
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2. APPEI,IATE DECISIONS - MIDDI'E EARTH '

Middle Earth, lnc. 't/a Middle Eartb,

APPe I lant '

Municipal Board of Alcoholic
Beverage Control of Ehe CitY
of Clifton'

Respondent.

INC. V. CLIFTON.

On APPeal

CONCLUSIONS
and

' ORDER

RoberE E' Haner, Esq., Atgorney for Appellant
erlt'r.,' .r. sulllvan, rr., citv bounsel'ry il?"illrj;o:;lt"'' 

Esq.l AtEornevs

BY TTIE DIRECTOR;

The Hearer tras filed the following rePort herein:

Hearerrs Report

Thls is an aPpeal froxo Lhe action of the respondent MuniciPal- Board of

Alcoholic Beverage cor,rroi-oi rhe city of clifton (hereinafter Boerd), which

by resotution daLed September 8, Lg76, found appellant gul'lty of the followlng
chatge :

rron !'tarch 20Eh 1976, you allowed, permitEed or
suffered in or uPon Ehe licensed premises the sale
of e concrolLed dangerous substance, to wi!: cocaine;
in vloletlon of Rule 4, Regulation No' 20 of the Rules

and Regulations of Lhe SEaEe Division of Alcoholic
Beverage ConLroI. "

Having found oPPellant guilty of this charge' it susPended its-license
for ni.neiy {60) day" Litu"trt,ul wednesday, SepEember 15' 1976' Upon filing
Itu upp"ui, an ord;r dated Sepienb er 13' 1976. was entered by the Director staying

tshe Boardrs order of suspension Pending lhe deLerroinaEion of this ePPeal '

A gg ry appeal was heard in this Divislon with full oPPorlunity afforded
the partlE! !;Tntitau.u evidence and to cross examine wiLnesses' Pursuent !o Ruls

6 of Slate Regulation No- 15.

In behalf of the ResPondenL' Deleclive orrie Du Bois of the Weyne

Tohrrrship Pol1ce Departnent testified that he entered Lhe licensed Premlses
on the Lvening of }4arch 19th into }4,arch 2oth 1976 while conducting an

undercover narcoilcs investigaEion in conjunction rrith the clifton'Police
Deparlr0ent. He sought ou! a ttailress, Carol Miskovsky, whom he had reason
to believe could supply him with i"llegal drugs. He was successful in
purchasing a quantity of what laEer proved to be cocaine, for the surn of
s I 15.00 .
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ln defense of the charge, appellant offered the
Miskovsky and of Edwa rd C. pacelLi, a princlpal officer
Appe I lant .

PAGE 3.

testirlony of Carol
of Ehe CorporaLe

Pacelli, who was on duty that evening tending bar, lesElfied that.Miskovsky had, in the past, served as a waiLress in his establi.shmenL.
He was asked:

rrQ: Did she terninaEe perforrning this kind of service a.t.
some point ?

Aa There $ras no acLual saying today, I quiL; IE was more of
easing out, In February we were getting replaceoenEs for
Carol because she was having a loE of hassles hrith her
financee at that poinL, . .... ..and she eventually eased
ou!,,,, somewhere in February and then we didnrt see her
excepf as a patron afLer Lhat.'l

He admitEed that she r,ras in the premises that evening, but as a paEron,
not as an employee. carol Miskovsky adnitted the subject sale but. denied sbe was
emproyed as a qraitress chaE evening, staring that she wenL there 4s a patron wlth
a group of her friends. she helped out Eo the extenL of ordering her iriendsr
drinks and bringing then to the Ehree tables which they occupied. They stayed
until closing tine and had several rounds of drinks. She perforrned this gratuitious
service for theur each tirne I she was not paid by the rDanagement nor tipped by herfriends. she did not v/ait upon anyone else in the Lavern aL arly tine chet evenlng.
she corroborated Pacellirs tesEinony relative Eo her severing cire enploymenc
arrangenents the previous Inonth.

At the conmencenent of the de Jrovo hearlng, appellant objected to thecalling of any witness by the goEfE-E-testify on its behalf because of rtsdelay in honoring a request for the names of "itrr""ses and copies of theirstatements in order to permit hi:n to be properly prepared to prosecute thesubject appeal. He alleges that rhe faiture to iuinilrr hiJ' wiih the requestedinformation unti-I October L, L976, four days prior to the de novo heari.rgconstituted a deprivation of appellant rs due process right- -E-citgS 
35authority, Tibbs v. the Boarq of Education of Fral$in_TorrnshiJl,, Ll4 l;.J.super 295 (

Ttre Board countered that aL1 of
had testified below except for the police
vrrilten form and stipulated to by che
cannot Eherefore, be any surprise as

the witnesses who were to testify.
laboratory Technici-an whose testironv was l-n

- 
appellant at Lhat prj.or hearing. There

he had fheir stateruents previously.
I noLe thaE in the.Tibbs. case, Judge Conford observed on page Zgg 1,....,

trlhere the hearing conducted by the rocar bierd of educaLion on che Eharge is nocpreceeded by identificati.on Lo the accused of the accusing student wilness whose
ff"H+:-:::t:::i::,:h: schoor. administrarion has relied 6n in urrngin! rhedisciplinary proceedings where r^ri tnesses do not r to test

1l: o::-.::" to Ehe srudent so expetted ." -i;.;;;;..'"aalii. 
it""ril'J"=i"

::::.:.::L":: ::: :""r:eo.,", "" alr Lhe "ir"""";;"i;;;;";.;';;;:;ril'";";;:*::t::"*:i 1I...*.i:::oi.8ave.testi.mo"y, ;;;;;; ;;;;;";-;; ;fi;';;:.i;;;"".this hearing and eubject lheruselves r" .ro"" "";l;.;;;;.
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the credible evidence onlY.
373 (19s6).
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Butier oal Tav.rtt v. Alcoholi. Bevetag t 20 N'J'

That thelr testimony was already knohtn to the appellantrs atEorney ls
Uo-. ool- Uy ihe fact tt"t it. "tipt'tttti 

Eo Ehe tesEimony of Ehree of -the Boardrs

wltnesaes r,rho hrere presenL end p Lpared to testify aE the hearing' Addltionally
he could have, buE did not r"qu""t-tn adjournnen! before the hearing began in order

Eo prePere his def,ense, if he felt it were necessery'

IE ig recomended, lhet apPellant's notion, aE the hearing' be denied'

It ls aPParenE EhaE the critica issue Presented for degeruination is
whether or not i{iskovsky was serving ln the capaciry of a etaitress' as an ernployee^

of the corporate ePPellant on the subjecL occasion'

Prellminarily, I observe Lhat we are dealing htith a Purely. disciPli::r:
actton; such action is civll in nature and not crininal' In lg- Sthneittgl' 12 N'J'

sup.t.'Arts (App.Div.l9sr). rhus, the Proof Ei'rs! b:.""P!?::"g ll-:^tt:f:1:T"":: :t

Since there was o sharp conflicE i'n lhe Eestinony adduced' it becones the

f,unction of the Hearer to evaluaEe the testimony, afEet observing lhe depeanor of the

,igr,"""". and gi.ving weighi io such testimony eb iU found credible. lr is axionatic
thaE evidence, to be t"fi.',.a, must not only proceed fron- lhe mouths of credible
wltnesses but q.rst be credible in iEself, and lollst be such as coruoon experience and

observetion of rnankind can approve as probable in the circumsEances. gP4€qtuolo v'
,"""..1 io N.J. 546 (1954); 6tro v. carro, 66 N.J. Super. I (App.Div.1961).

AppeUant | 6 contention that her presence on the licensed Premises the

very night Detective Du Bois sought her out' and the fact that atthough 
' 
she

nay have .pp"ttti-ii ;'-;;f was-not' in fact' enployed as a waitless ' rs

\tithout nerit. I fintl as a fact' that she was actuatly engaged as an enployee

by the appel-tant. Assuming that Miskovsky was in the licensed premises solely

asapattonan.tthatsheslrvetlherfrienilswit-tloutcospensationascontendedby
lpp"fi"*, afte appetlant is 6ti11 not exculPatedl ' ry1}gp' Bulletin 935'

Iten 3, it was tr-el'd that salary ot cotp"nsttion is Et a reguisite to enPloynent '
Ihis holili-ng $as fo!'lo$ed in the case of Re Neim Bulletin 1772' Item 2' wherein

it$ashel.lthatthequestionofcompensaETfr-Girrelevanttothedetermination
of emplo!'nent.

In Kravls v' tlock' 137 N.J.L. 252, (Sup'Ct'1948), lhe court
consldered EFIi6-Iiil", In that case it was alleged that certain fenales
enployed on licensed Premises were engaged as independent contractors' ln
considering the natEer of eryloyroent, lhe court stated (P'255)3

rrl{ebsler deflnes Ehe word remployr: rTo use; to have in
aervice; to cause to be engaged in doing something; to mal@

use of as an inscruEengl 4 m€8r131 a materlalr eEc.' for a
speclfic PurPose. rThe Corrunlssioner, since the edoplion of
tiris regulatlon in Novernber, 1940, has consisEently cohstned
the worl reryloyedt as used in said regulation to embrace tell
persons whose services are uEilized in furtherance of the .-
ilcensed business nott/i Lhs tanding the absence of a technical
enployer-ernployee relationship. I rl

Such e conslruction seems to be a logical one. our courts have held
statute by the offtcialthat adninlstretive interPretatlons of long sLanding given a

charged wllh its enforcenenE rrill not be lighEly disturbed by
Juslice Pergkle has enphaslzed this judicial deterroination ln
(Suprene Court, tr943), L3o N.J.L. 5351 540, where he sald:

the'courCs. Mr.
Cino v, Driscoll
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rrrMoreover, rhe legislature charged ltiLh the knowledge

of the construclion placed upon Ehe Alcoholic Beverage Lawt

as evidence by these rules, has done nothing to indicete its
disapproval thereof. cf. YounA v. civil Servi-ce Corunisslonert
127 N.J.L. 329, 22 AEl. Rep. (2d) 523.t'

I would in the hypochetical case posed still find that Miskovsky was a
person employed vriLhin the intendnenE of the Division rules end regulations, and
EhaL her conduct is Ehe responsibility of the licensee. It is a wel l -establ ished
and fundanental principle that a licensee is responsible for thelr ectivj.ties
during Lhelr employ on licensed premises. In re Olympic Inc. 49 N.J. Super 299t
In re gchneiger , 12 N..7. Super 449; Rule 33 of State Regulation No. 20.

FurEherBore, the responsibiliry of lhe licensee does noL depend upon hts
perscral knowledge or partlclPalion. In fact, it has been held that a licensee is
not relieved even i.f the enployee violates his specific instrucllons. srgggElgr'
Inc, n v. Hock, 14 N.J. Super. 39 (App. Div. 1951); F.& A, Distrib' co. v: Dj'v. of
Alcoholic Beverage Control. 36 N.J. 34 (1961)

I conclude, fron ny evalualion of the evidence' thet lt clearly and
reasonably preponderates in favor of finding of guilt of lhe charge alleged; and
I so flnd.

Thus the'appellant has failed to establish that Lhe acllon of the Board was
erroneous dnd should be reverse d, as required by Rule 6 of State Regulatlon No. 15'

It is accordingly, recommended that the action of the Board be

effluned, the APPeal aisnissea, and lhe Order of Ehe Director stsying the
Boardro action Pending deterninatlon of lhis aPPeal be uacated'

Having earefully considered Lhe entire record herein, lncluding
the tran6cript ;f the Eestimony, the exhibits, and the Hearerls Reporc, I
concur ln the ftndings end reconrnendations of the Hearer and adopc then as
my conclusions herein.

No exceptlons
Pursuant to Rule 14 of

ORDENED

Aleoholic Beverage
af,firoed r and the
it ls further

CONCLUSION AND ORDER

to the Hearerrs ReporL etere
SE6!e Regulat{on No. 15.

filed with Lhe Director

Accordingly, i.t is on this llth day of January,

that the action of the respondenlr UuniciPal Board of
Control of the Clty of CIifLon be and the satse i€ hereby

eppeal herein be and the same ls hereby disnissed; and,

ORDERED Lhet ny Orderr dated SePternber l3r 1976 staying the
respondent I s order of suspension Pending the deternins.tion of this aPpeel
be and tlre sq,me is hereby vacated; andr lt is further

ORIERED that Plenary Retail ConsumpLion License C-43 iq'sued by
the lfunlclpal Eoard of Alcoholic Beverage Control of the City of Clifton
to Middle Eerth, Inc. p t/a Middle Earth for premises 205 Ackeruan Avenue,
Clifton be and lhe ssne is hereby suspended for ninety (90) days commenc-
lng at 3:00 a.n. on Tueedayr January 25, 1977 end terminetlng at 3:0O a.B.
on Monday; April 25, 1977. . .To.3:H,hlr*
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3. APPELIATE DECISIOI{S -

Club !t & s Tavern, t/a
il & S Tavern,

APPe 1lant,

v.

Board of Alootto llc Eeverage
Control of the CltY of
Pa te rBon,

neEporde nt . 
_

Ooodnan ard Rothenberg,
for APPe llant

Jo8€lh A. Ia oava, Esq.,- Attorneys for

Bur,I,gtrN 2254

CLI'B M & S TAVERN V. PATERSON'

0n APPeaL

coNCLUSIONS
AND

ORDER

;;nr:; by Robert r. ooodrnan, Esq., Attorrrvs

bY Ralpb L. De Luccta, Jr', EBq"
Re eponde n t

BY TITE DInECTORs

{he Hearer has flLeat the folloillng neport herelD :

Hearer rg Re Por t

th18 18 an appea I' fronr the. actlon of the re{pordent'
Board of, AXcohollc #;iG; co"ttti (herelnaf ter Board) uhtch
iiiii"aia-';iiJrri"t ii' ticEnee ror iuentv ^. dav:-9ry1 ll*lns;;ilitl;; si,i'rtv or lrrJ-ioironlns four oi nve chargea preferred
agaln8t lt3

xl,. on Ttrureday, ostober 30' t975' at
approxtma6iy 9:3o p.rn', tts enpl'oyee' one
Uattheu Koonie, dld hlnder or de-1ay-or
caueed the hlnarance or de i'ay of pollce
offlcers ln the performance of thelr ouEyi
in violition of Rule 35 of state Regulatlon
No' 2O'

2. on Saturday, January to' 1'9'16' at approxl-.
rateIv-llt+b a.m., li alioned, permlttsd and
suffeied lte place of bus1ne88 to be cone a
nuruin"e in tirat lt aLloned,-pernltted.ard
suffered a brawl, act of vlolence or ofner
dteturbance , and-othernlee conduc te(t lts
rr.e*iO pr6ce of buslnesg ln a nanner o{fenslve
po conmon decency and publlc noralsi ln
vlolatton of Rule 5 of State Regulabton
No' 20'
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3. On saturday, January LO' L976' at
approxlrna te 1y 2 l4O a.rn. , yo utr employee ,
one llattflew Koonce, d1d hlnder or de I'ay
or caused the hlndrance or de Lay of a

. poltce offlcer ln the perfornance of hls
duty; ln vlolatlon of Rule 35 of State

. Rugulatlon No. 20.

- 4. on surday, January 25, t976' -at approxt-
tnate Xy t2:1'2 a.m., Lt allo$ed, pernltted
ard suffered lts place of buslness to becone
a nulsance ln that lt altowed, pernltt€d and
suffered a brawL, act of vlolence or ottFr
dtsturbance and otbendlse conducted 1tg
llce.nsed place of buslnese ln a llanne r
offenslve to common decency and publlc
mora !.8 ; tn vlo latton of Rule 5 of State
Regulatlono.'l

In lts petttton of appeal, appellant allege8 that the
Boardrs aotlon lfas erroneous ln that the ftndtngs of gt81t wene
(1) contrary to the lielght of evldence and baeed upon heersayi
(el tnat ln-flndlng i.lceneee t'not gulllytt on one offense, the
dtirge C ntnOertng the lnvestlgatlon [llo. 1 as enwrcrated herelnl
of that offenee must fa11 as they overlap; (3) counte tuo
ard tbree overlap and should have been rcrged lnto onc count and
(4) tne penalty of flve days ouspenslon on each of the counts rag
exce sslve .

In lts an8wer, the Board denled the substantlve atlegattons
contalned ln the petltlon of appeal, and defended that the ftndlngs
of gul1t and the penalty lnposed were ba8ed upon the pre ponde rance
of evldence; and the decLston reached was ulthln the sowd
dlscretlon of the Board.

Upon flung of the appeal, an order dated Apr1l 5,
Lg76 vtas eiierea-ui Ene -Dlrectoi stavlns. !19 P9111:" order of

. giripenelon perdlng the determlnatlon of th18 sppeal"

The stenosraphlc transcrlpt of the heartng be low reao

. submttted in evfOen[ir-eupplenented- by besttnony of an-add1tlonaL- ;id;;; Produced bv the- Board at tbls de. lgJg hearlng, 1!
iicoroini,i vilth Ru"lee 6 ana 8 of state aeg-uiatton No' 15'

I.
utth reepect to the ftrst rcntloned ohat'ge tt.app€ars lhat

the locaL potlce wire ewnmoned to appellantrs preml8e! to
inveottgad an occ,;rrence wh1ch, tboug! lncllded 1n. tre. 9T1Slna1otarceil uas not suetatned ty the Board at ltE hearlng held on
tdr;f; 24, 1976 and tt uaE lheiefore dlemlssed. Houever, the
iiofice diA Jricounter reststance ard lack of cooperatlon on tbe
iarC of corporate appellantrs naJor etockholder, Mattheu l(oonce,
wbo naE te rdlng bar that eventng.

l
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Detectlve Casper More111, of the Paterson Polloe
Departnent, who testlflad at the hierlng hel.d_!y ttle-Board descrlbed
ntrit fre gin and dld on tbe n18ht of October 30' L975' $aE asked
the follolflng!

uQ, Dld Mr. Koonce answer your guestlons when
you posed tben ?

A. He answered the qwstlong but lre dldntt
cooperate rlth us or volunteer any
lnformation regardlng the assault $e
couldntt get any correct lnformatlon.
So tre gave us the tmpresslon that he
dldn lt knoil that there r'|as an assault ln
the place. He doesnrt know anythlng about
1t. rt

Patro lman Iarry De Augustlne of the Paterson Pollce
Departrent, $ho Has the ilrst of flcer on the 8cene, tlas atl(Cd i

"Q. Dtcl vou attenpt to eltclt from hlm
(xoohce ) any lnfornatLon consernlng thte
all.eged lncldent?

A. Yeg.

e. Hoat uas hts response?

A. It was very uncooperatlve.

a. Dld he re8pond to Yo ur queetloru ?

A. No, be dld not.rl

In defen8e of that charge, Koonce testlfled that be nag
mo8t coop€ratlve vitth the pollce ard, ln fact, there l{a8 Joklng
inO lalrgfrfng on thelr part as they cleared tba patnons frolr tbe
tavern 6o tnat they could contlnue thelr lnvestlgatlon.

The Board relled upon the poLlce vereton and found the
llcensee gul1ty of thle charge

credible evldence only. Butl.er Oak Tavern v. D1v181on of Alcoholtc
20 N.J. 373 11956).

flrnXy-settled prlnclple that the Dlrectorrs
ls not to reverse the determlnatlon of the

authorl,ty unless he flrds, as a fact, that therE
of dtecretlon or unwarranted flndtng of fact
by respondent. schulman v. Nerark. Bulletln

Pre llmlnarlLy, I observe that vie are dealtng Htth a
purely clLsclpllnary acEion; such actlon le clv11 ln nature and
iot-"irrr""i. rn i.e -scnn,iraer. 

1"2 N.J. super. 449 (Aqp:.D1v. x95I).
Ihue, the proof-EGEUe supported by a preponderance of the-

'It ls a
functton on appea 3.

nunlclpaX l.Es tSng
$as a clear abuse
or ml8take of lari L620,
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, Bulletln 2073, lt'en 2, ard aeseg cltdItem lt
the re 1n.

uce burden of establlshtng that the Board aoted
errone,ouoXy and ln an abuse 9f llq dlscretlon l€st8 wlth appel'lant.erroneousXy and ln an abuse of lts dlscretlon l€st8 wlth apperla
Rule 5 of -State Regulatton No. 15. The ultlnate te8t tn these

"eliera-iu 
one ot riiiotiiureneee 6n the part of the tsoqd. or,

to put Lt arnther ray: Could the rnembers of the Board, as9\' Irra 9 r v er., rrrrv. FEit .
ree-€onabl€ nen, actlng reasonably, have con€ to thelr de te lulnatlon
based the 

-evldence pr€sented? Cf . Hudeon BeXeen.Cg,,gntilud8on Beree n Countv
r35 N.J.L. 5qa tE. &

.,r.--supen 277-, dhi. (ene.
Dlv. x.

55 N.J.
);9
the sbarge of blrderlng 18 not dependent upon arbther

contenporarroua offenae on ubloh I flrdlng-of gqllt has b€€n
rende*d, aE the appeltantre counsel conterds. Tbere nay b€,
l.i-iii[insi,-i flirdrru of hlnderlns the pollce ln thelr gtte-no!
lo eianfne a'lloensee rs llcenae or enplo5pe 1lst thotgh, tn fact,
the poltce d€terltne the ltoense or enployes llst to be 1n order.

Uy exanlnatlon of tfie facts and tbe appllcabl€ laD
seneratea n6 doubt that thls charge uas eetabltshed by a
;reponderance of the bel'levable evtdence. I conclude, th€rsfor€,
inat appellant has falled to sustaln the burden of establlshlng 

^inat tii Boardrs ectlon relatlve to thls charge wag erron€ogs ard
agalnot the nelght of the evld€nce, as regutred by Rule 6 of Stab
Regulatlon No. 15.

II.
I shall now con8lder the second charg€ uberetn lt 18

aLl.eged that the appeXlent allowed, pez'mltted ard Euffered e
bran-l, act of vtoXence or other dlsturbance eto.r-ln llglatlon
of Ruie 5 of $tats Regulatlon No. 20, on January 10, 1976.

ftle pollce re8ponded bo a oalL statlng there raE an
lnJured p€rson at the subJ€ct tavern. Upon arrlval, poltce
ofitoer nOnur* Boyle found a mar| later ldentlfled 8s Eb6st Scottt
urciOfng fron ato;aah grd l€ft arn $ounde. Ih€re $ere Wlperds of
ttrentv-itve patrong ln the tavern. The wounded nan staEd that ql€
AoU gianb€rs-had approached hlm ard stabbed htn nlthout uarntng
ae goott nas oonver8lng wtth a female. llhen qu€stton€d, Ibonge,
wno nai t€rdlng bsl' at-the tl.ne denled knot{ledge of anyth$ng nhat8oever.
None of tbe patrona rho rNere questloned denled E€elng or havlr€
any tnforBatlon about the all'eged assault.

Itre al16ged vtstln, ErrFst Scott, was not-present at ttg
hearlng heLd by tha Board nor was eny reason Stven for-hts not
belng Efre re to-gtve testlrnony. No eye flltnesse8 rere brought
for.t6 to gtve t-lttnony. Koonoe testlfled that he kn€n nothtng
about the alleged oocui'rence. Tfre onl'y testtnony-prcsented ln
Bubstantlatlon-of thls gbarge rNas that of the poXtoe offleer,



PAGE IO BUIJ,ETIN 2254

event, h€ toLd
upon regtE8t,
€ EtabltEh&e nt"
had any

nhtch was hearsay beoause norF w€re eJrenttnesses, and they
nerely repeated Scottrg story $btch lndtcated an unprovoked attack,
r{lttrout Darnlng. Asslelng the eccount to be true , there wa8 no
proof Eubnltted to eEtebLlsh that appellantre enptoyeee-kner or
ii,oufO bave.knorn that Eonethlng $aB about to occult, anal tbey fattd
to tak€ tmsdtate. steps to pr€vent 1t.

I{ear8ay nay be eurployed'to corroborate conpe te nt proof,
or conp€tent proof n8y be aupposted or glven added probatlve force .
by hearsay te-tlmonyr-but adnlnlEtratlve decttlon mu8t b€ based upon
a- reslduu; of l€gal-ard conpetent evldence, and cannot be based
upon heareay aloie. tleston v. St?te. 60 N.J. 36; In fg--g$g-@q:.C.
Tavern. Inc., Bulletln 2205, Itnm 2.

Con8equently, I concltd€ that th18 charge has not been
establtEhed, and appellant has succeeded ln suBtalnln8 the burden
of eEtabllsirtng tfrat the actlon of the Board rNas errorpous arrl
itroufal be reveieed aE regulred by Rule 6 of State Regulatlon.
No. 15, ard I reconnsnd that th18 chElge be dlsnlssed.

rII.
Relablve to the thlrd charge YrhQretn lt 1s alleged

ttrat, on Janusry LO' L976' appelLantre enployee dld hlnder or
ae1ai a pollce 6ffrier ln'the perfornanoe of h18 duty ln vtolatlcl
of nirk 25 of state Begulatlon No. 20, Cfftcer Boyle testlfled,
as foll.ous:

uQ. lttat rag !!r. Koonce rs demeanor uhen you
Epoke to hln concernlng thtg tnoldent?

A. I aaked htn lf he ea$ anythlng or couXd
he h€lp us out. He Just dldnrt sayrytblngr
and kept rlght on $orklng behlnal tfF bar.

e. Dld you have an opportunlty to ask hln any
other questlons about the lnoldent?

A. Just aslcd h1m 1f he sau anythlng, tf he
could heXp ne out. Nothlng, I dtdnrt
reo€lve any answero. "

Koonce te8blfled that he dtdnrt renemberi he dldnrt
thlnk be reEnbered the stabbtng, but that, tn any
the pollce 'anythlng tre knew about the occurrence.
he gave the po llce offlcer pernlEslon to search the
He -tated tt...& Just got along b€autlful. I rpven
afgUn€nt..r.tt

tre Board chose to belleve tbe pollcenan rs vergton of
tbe sventa that transplr€d that nlght, and found the appe l1ant
gullty of thls cha!86. My dl8cuq8lon of the relevant law ard
iisd;ni p€riarnrne-t6 chirge 1 (hlrderlng, on october 30, L975)
ls €quauy appllcabl€ here.
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Appellantrs argume nt that count8 two and three me rge
18 specLous-and nltfrout nerlt. He r€ too, my examlnatlon of tbe
iacti anA appllcable Law generates no doutt that thls charge -was
estabushed- ty a prepondeiance of the be 11evab].e evldense and I

iconclude that-the appettant ha8 fa11ed to sustaln the burden of
eBtab1lshln* that the Aoardrs actlon re latlve to thls charge xa'
erroneoua aid agalnst the $elght of the evtdence, as requlred by

'Rule 6 of State Regulatton No. 15.

w.
Wlth reference to the alleged occurrence of January 25,

Lg76, Debectlve More111 testlfled that he was sunnoned to tbe
tavern ln response to a teLepbone cal.l statlng tbqt an alLeg€d
inoolfpE had taken place. Upon arrlval he observed a male, later
tdentlfted aE l€8ter ItulLard, standlng 1n front of the tavern
Ui:."g-s upporte d by two persons i he uas bLeedlng frorn a fFad
nounE. iruffarO siateo to morelLl that herd been htt over the
head wtth a gun. More111 questloned the l.D. checker on duty,
Anthony John;on, who admltted 8tr"1k1ng Fullard ulth a bottLe,
;t ; sun, aB cialmed. Johngon albgad that Fullard had pulled
out a [nfie and threatened htn nhen he atbempted to eecort hln
fron the premtses. A frlerd of Fullard lnformed lilore 111 that the
ueapon usad to 1nfl1ct bhe uo und l,a8 a 8un. Dorls Mccoy, $ho $aS
assistlng behlnd the bar, stated 1t r',as a wlne bottLe.

Tbe prentses were notsy ard cronded, ard the mood of
the patrons gave the po1lce cause for concern. lhey declded lt
nag advlsable to empty the tavern before contlnulng the-
lnvest1gat1on. uslng-e1ght or ntne poltceman, 1t took between thbby
inA foriy-flve nlnutEs to clear out the patrons. Several personEl
lfngered, refuslng, at flret, to Leave the tavern.

A search of the bar, storerooms, tollet8 ard tabl'e area
fal Led to produce etther Heapon clalned to have been exhlblted or
used. As a consequence, the pollce concluded that the $eapon
employed $as a ulne bobtle.

' HI 111e Charles Taylor, Ehe iather of a raJor stockholdef
wasasslstlngatthetavernthatev€nlnq.-He.testlfledthatan

- t"gumini ensleO betueen Johnson and Ful'1ard ldhlch contlnued for'' abFnoxfsrate 1y three n1nute8. FuLlard then pulled a knlfe and
,l3irneo" resp;nded by selzlng a bottle and hlttlng tttm.over the
nea6 nftir tt. It did not bieak. Taylor and another lndtvtdual
lefzed Fulard and eJected h1n from tfre tavern. SeveraL persons
v{ere needed to re etraln Johnson, r',ho ltlas e tllL lntent upon
contlnutng the aesault upon Fu1'1'ard.

Taylor f u::ther testlfled that none of the severaL
appel.lantts inployeee present made any attempt to calL the po I'l'ce'
firifara returnad to the bar to use the pbone and I umlnon the po1lce.
iayLor corroborated the cLalm of Jobnson that Fullard exhtblted
and threatened h1m Yrlbh a knlfe.
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A brawl 1s deflned as I'a Loud, angry, and dlsorderl,y
quarre 1.; a rough nolsy and often prolonged hand-to-hand ftght"
(Lebster rs Thlrd New Inte rnatlonal Dlctlonary); A "c Lanoroue
or tunultous quarre 1 ln a pubLtc pLace, to the dlsturbance of the
pub11c peace rr (ntacx re Ia$ Dtcttonary, l.L C.J.S. 76?),

It ls appal,e nb that the Board concLuded from the
testtnony of the wLtnesses that a branl took place r'tlthtn the
llceneed prenl8es. It 1s also apparent that the Board plaoed
credenoe upon Saylorts testlrpny to the effect that Johnson, an
enplolr€e of the corporate appellant, commltted a battery upon
the person d FuLlard. Unque I tlonab l.y, llcenseea are reeponslbl.e
for condltlons ulthin, and wtthout tbelr premlses $hlch are
caused by thelr enployeeo. Selde 1 v. Upper Freehol.d. Bullet1n
1.246, It€n l; Dj , Item 1.
A1so, 1t ts a l,eTl-es shed prtnclpLe that a ltceneee ls

that the penalty lmposeal by
devotd of merlt. In slnlXar
lmposed a penalty of greater
by the Board.

responslble for the nlsconduct of 1ts employees, and 1s fully
responslbLe for thelr actlvltles durlng thelr enploy on llcenoedpremlses. In re Olvnolc. Inc. 49 N.J. Supe4. 299 (App. Dlv.
1958)i rn rE-TcrrrBjfrFflceffi,r. 3uper. 449 (npp.-oiu.- rg:i),
RuIe 33 of State Regulatton No. 2O.

Furthermore, the regpone1bll,lty of the ltcen8ee doea nct
depend upon hls personal know 1e dge or partlctpatlon. In fact,tt has been beld that a ltcensee ts not relleved even lf tfre
enployee vlolates bls exp11clt lnstructlons.
$ock. 14 N.J. SuFr. 39 (App. D1v. 1951.); j

My exanlnatton of the facts and the appl.Lcable lawgerErates no doubt that thls charge vras eetabll8heil by the
pre porde rance of tlre be ltevabLe evldence. I concLude therefore,that appellant-has falled to sustaln the burden of estabuehlng'thtt. the Board rg actlon reLatlve to bhls ctrarge, r{aa erroneousard agalnEt ttre rrelght of the evldence, as requlred by Ru le 6 ofState Regul,atlon No. L5.

v.
Appe 1lant ro contentlon

the Board 1E ercesslve 1s totall.y
ca8e8, tbe Dtrector has regularl.y
severlty than that tmposed bereln

vr.
In oun, thercfore, lt rs recomnerded that an order be

9.n!eTed afftrnl,ng the Boardts actlon wlth reference to the flret,thlrd ard fourth charges, and reverelng lts actlon wlth referenceto the aecond charge. It ls further recomnanded that tfF orderof Buspenslon lmpoeed by the Board be modlfled to a suspension offlve-days on eaoh of bhe flrst, thlrd and fourth cnar.gei, or atotaL of flfteen days, and ttrat, as so modlfled, the Eetion of tteBoard be afflrned.
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It ls, furtheir recomnrended that an order be entered
flxing the effe6tlve dat6s of sald suspenslon *hich \tas stayed
pendlng entrv of ":::::,::::",::'il

Wrltten exceptlons to the Hearerr s reportr. vlth^supportlve
araunent r were fl1ed bj' appellant pursuant to Rule 1I+ of State
nlEuf"-ti6n M: 1t. No-an'sirer to tire oxceptions uere fl1ed by the
Board.

Appell-ant contends that the greater rellance by both
the Board airh tfre hearer upon the testlpony of the pol.lce
oitteers rather than upon lhe wltnesses produced by the
appellant 1s sufficlent to iustify reversal.

Tn nnnraislng the factual picture presented ln
the adnrlnl!;.;ii;;-;;E"iarnel' ihe bred1bllitv of vltnesses nust
;;-;GilA: -nvio"nl" to ue Seileved, nust not onlv- proceed,fron
ifr" noi[nJ.of credlble uitnesses, but uust be credlble 1n ltse]-ft
and nust be such as conrnon experience and observatlon of nankind
cun ioprooe as probabl;-in tnir circuostances. 9lgnugl-9-g+=99$elt
i6"wlii-il0;-9ai]e-r*-Ga]b' 66 N.J. super. 11 (App. Dlv' 1961)'

The Hearerr s flndlngs in support of the deterninatlon
of the Board vhlch found Koonce uncoopeiatlve and gul1ty-of 

.

irinaJ"r"g is anply supported by the.evldenge and, addltlonally.
i;-';a;it["a, in'pirtr'in the elceptions. Koonce eontlnued vorklng
wfr:.ie Ueing ' quesiioned r,rhich the excepti-ons clte was necessary
1n vlev of-ttie econonic requlrenents for such buslness'

Thls argunent nisses the point, s ellous. lnJurle s 
. 
had

oceurred and the pollce were pursulng thelr duty to lnvestlgate.
in ifrit lnvestlga|lon they hah a risht to except fu11 -eooperatlon
iron-xoonce; thEy receiveb less than lip-servlce, conduet clearly
nranlfe sting 'hlndering of the investigatlon.

Wlth respect to the findi-ng thatr.on.January.2rt-1976,
the appe]-lant permitted a brawl. I agree rvlth the flnding that
.ppefiint didr'in factt not only pernit an act of violencet but
iii-iEJnt participated'therein vittrout recourse to po11ee -a1d'lppeiiant fiiintaiirs that, because the-vlctinr of this lncldent
wii-p-rn:.tted to nake a telephone cafl from vithin the prenisest
irrts'vas proof of appellantr s innocence. Suctr argunent also
ii"fo" ru"il . I reaiting of the testinony eoncerning.the lTcldent
ciearfi refiects an imlroper partlclpation in an act of vlolence
by appellantr s agent .

I have anzlyzed and assayed the other exceptlons
hereln and find ttraf itrey have beeir elther fu11y consldered and
resolved ln the Hearerr s reportl or are devoid of rnerlt.
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Eavlng carefully considered the entire record herelnt
lncludlng the transcripts of the testlnonyt the exhlbltsr the
Eearerr s-report and the excepttons f 1led vith respe-ct theretor I
coneur 1n the flndlngs and recomnendatlons of the Ilearer and
adopt then as ny conclusions hereln.

Accordlngly, tt is, on thls 12th day of Januafy 1977,

ORDERED that the actlon of the respondent lfunlcipal
Board of ALcohollc Beverage Control for the Clty of Paterson be
and the sane is hereby afflrned as to the firstr thlrd and
fourth charges, and reversed as to the second charge; and the
appeal fl1ed hereln be and the sane ls hereby dlsnissedl and lt
1s furtber

0RDEruD that ny order dated April 5r 1976 staylng the
Boardrs 0rder of suspenslon be and the sane ls hereby vacatedl
and 1t is further

ORDEAED that Plenary Re!a11 Consunpti.on llcense C-195 t
lssued by the Board of AlcohoLlc Beverage Control for the Clty of
Paterson to CLub M & S Tavern t/a 14 & S Tavern, for prenlses
35 Essex Strget.r Paterson, be and the same is hereby suspended
lor flfteen (15) days, connenclng at 3:00 a.n. on Monday,
January 2\t A977 and terulnatlng at 3:00 a.n. on Tuesdayi
FebruarJr 8, l!977.

Joseph H. Lerner
Dl re ct or
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4. EI,IGIBII,ITY PROCEEDIIGS - CARRYIII3 DAIIGEROUS WEAPON lAY NOT NECESSARILY
INVOLVE IDRAIJ TT'RPITUDE - IS DISQUAIJIFICATION RESI'LTED FROM THIS @NViCTION.

Ellelbll.1Ev No. 897

Applicant seeks an advlsory oplnlon as to hthether or not he ls eltglbte
to be asaoclated with the atcohorrc beverage industry rn thls State because of
fis convictlon of a cr1ne, N.J,S.A, 33:r-25.

Applicant preaded gulLcy 1n Essex County Court 1n June 1974 Eo the charge
of ll..r.egat possessr.on of a dangerous weapon and $ras sentenced to 6 fine of $5oo,oo
and placed on probatlon for Ewo year€.

The
of moral
lntent to
Case No.

crrne of carrying a
turpltude. When the
co@it oEher crlme a,

r698, Bulletin 1474,

dangerous neapon nay or nay not involve the element
crine stands alone, unattended by other crj'mes, or
it does not ordl-narily tnvolve noral lurpltude,

Item 4.

At the hearing held herein, an opportunity was efforded applicant to present
background fects.and circunstances surroundlng hls convictlon which the Director
may take lnto consideratlon in making a determination. See Div. of A,B.C. v. McNalL
9l N.J Super 513 (App.Div. 1950), cerr.den.48 N.J. 605 (1965). Appliiinc stared aJ
the tine of the lncident he !,ras the ormer of a tavern, and loaned ruoney to his
regular patrons, from tlne to tine, if and when they needed flnancial esslslance.
He curtailed the lending practlce after several palrons falled to repay hin.

one evening a patron asked hlm for a loan of Tventy-Five Dollars and gave hln
a hand gun to hold as security for repaymen!. He put the gun under the bar. The
next evening, the police came to the bar looklng for the gun, He was called at hone
and requested to return to his tevern and produce the gun. Thls he di.d, and was
taken to the Police headquarLers, where he was charged r'rlrh possession of Ehe weapon.

Under the circuBstances, I find that the convlction of the crioe of illegal
possession of a weapon did not involve the element of moral turpltude.

I, lherefore, conclude thaf the applican! has not been convicEed of a crlne
lnvolving the elenent of noral turpiLude, and chat no di squa llf icatlon results ff,om
qaid convlctlon, Re Case No, 131, Bulletin 451, Item 7.

Dated: Februa ry 4, !977

Bt "*e"^-*-
JoseFh g. Lelner

Director


