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N. J. Court of Errors and Appeals. 

Between 
CHARLES J. GOULD, et al., 

Appellants, 
and 

An Appeal 10 
fmm order of 

EMMA R. GOULD, et al., 
Respondents. 

· 0 hancellor 
overruling de-

murrer. 

Brief of GEORGE W HUBBELL. for Appellants. 

The demurrer should be sustained for the following 
reasons : 

1. The cause of action disclosed by the bill, is one 
that should be prosecuted at law, and a Court of Equity 
has no jurisdiction over the matter. 

a The suit is brought by Emma R. Gould as trustee for 
Jeannette Devine, and the bill alleges that she made the 
contract with her husband, not as a feme covert dealing 
with her separate estate, but in a representative capacity, 
as trustee for another. 
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b. The bill discloses the fact, that a trust was created BO 
by Emma R. Gould for Jeannette Devine in the fund 
loaned, and the trustee and Jeannette Devine are maJe 
com plai nan ts. 

c. If this is not true, then there is an evident rnis-
joinder of complainants, and the bill mnst be dismissed, 
us the appellants ure liable to have a decree ente1·e<l 
against them in favor of Jeannette Devine. 

d. A marriecl woman may act as trustee, for by the 
laws of this State, Rev. Stat., page 637, sec. 5, a married 40 
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Woman rna_y con tract as a feme ~ole, and a trust crcttted 

by act of parties is a contract, and the cestui que trust 

may maintain an action for acconnt against the trustee. 

e. The money is the money of Jeannette Devine, and 

her right to recover at law does not depenp. upon the 

disability of her trustee, if any. In cnse of the disability 

of the trustee, the Court will appoint a trustee capable 

of maintaining rights of cestui que trusts. 

10 O'Kill vs. Campbell, 3 Gr. Ch., 13. 

20 
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f. There it; no objection to the suit being maintained 

at law, because the note is made payable to the order of 
Emma R Gould. Sbe might still bring the action at 

law and offer proof to show her representative capacity. 

Or she might endorse the note to herself as trustee . 
. 

g. If there is in fact any disability preventing Emma 

R. Gould" from ncting as trusteer none exists now, as her 

husband was dead before the bringing of this suit. 

h. The suit at law, mentioned in the bill, was brough1. 

by Emma R. Gouid alone. 

II. If the suit is brought to recovc:r money due only 
to Emma R. Gould, then the contract being void at law, 

eq~1it_y will not enforce the contract against the surviv-

ing partners, unless it be shown that the money was not 

only borrowed by the husband on the credit of the firm, 
but actually reached the firm or was expended in its 

business, or for its benefit, or on its behalf. 

It is submitted that Emma R. Gould, in making this 

contrnct with her husband, on the ercdit of the firm, was 

bound to see that the firm received the benefit of the 

transaction . 

The opinion of the Chancellor in th1s case concedes 

th· point. 
The q uestior then remains, does the bill show this 

40 equity? 
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• It is only containeJ in the pretense:,, an<l such a state-
ment of the material part of the case is insufficient. 

tory's Equity Pl., page 28, sec. 42 . 

In Flint vs. Field, 2 Anst., 540, it was held that when 
the whole equity of a case consists in the pretenses the 
bill is bad on demurrer; the case must be first averred, 
and then pre nses and charges are properly introduced 
to support it. 

Ji'b:nt vs. Field, supra 

The interrogating part of a bill must not be considered 
more extensive than the proposition out of which the 
in terwga tori es arise. 

6 •Vesey, tlun., 6i, 63. 
Cooper Eq., p. 11. 

It is submitted that the fact that the money was used 
by the firm, or for their benefit, is not averred in the bill 
so as to call for an answer. 

It is su bmittecl that the demurrer should be sustained~ 
) 
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WARD & TICHENOR, Law Case Printers, 832 and 834 Broad St., Newark, N. J, 

In Chancery of New Jersey. 
Bi::tween 

· EMMA R GOULD, et al., 
Complainants, 

and 
CHARLES J. GOULD, et al., 

Defendants. 

On Bill, &c. 

Ji> the llonomble THEODORE Rr~TYON, Chancellor of the 
• -.ta te ef New ,Jerse!I: 

Ilnmbly complaining. ~how unto your Honor, your 
oratri .. ·es, Emma R. Gould and ,Jeannette Devine, both 
of the ei ty of T ewark, county of E~sex, _ and State of 
Tew .J crsey : 

1. That your oratrix, Emma R. Gould, is the widow 
of Joseph Gou Id, decea:-ed, late of :,;aid city of Newark, 
aml said Jeannette IJevine, is her motlier, widow of 

Devine, deceased. 

10 
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2. That on the first of May, one thousand eight hun-
<lrecl and seventy-six, your orntrix, Emma R. Gould, 
then the wife of said Joseph Goul<l, was possessed in her 
own right of tlie sum of al>out eighteen hundred <l(>llars, 
which she bad on the first day of Aptil, preceding, and 30 
which she depo~ited in the ewark Savings Institution, 
taking therefrom as evidence of such deposit, a bank 
book, numbered 80,118, hearled thus: "Dr., Newark 
Savings Institution, in acc. with Mrs. Emma R. Gould, 
for Mrs. ,Jeannette Devine;·, whieh bank book your ora-
trixes have in their possession, and to which they pray 
leave to refer, if it prove desirable so to do. 

3. That on or about the first day of May, in the year 
afore:--aid: your oratrix, the nid Emma R. Gould, was 4.0 
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applied to by her husband, the snid Joseph Gould, in 
relation to part of said money. He represented to her 
that his firm, consisting of himself and his two sons, 
Charles J. Gould and George T. Gould, who were then 
and for some ti me before, had been in the partnership 
named of J. Gould & Sons, in the city of New York, 
engaged in the business of , were m 
want of money, and that he wished to borrow on their 
behnlf, the sum of six hundred and fifty dollar~ 7 and 

10 that he would give therefor the obligation of said firm. 
Aud yol]r oratrix, his then wife, having heard and be-
lieving that a wife could not make a legal contract with 
a hnsband, but at the same time de.::;i1·011s to comply 
with any reasonn hle request: and believing the said firm 
perfectly respon~ihle, therefore consu I ted counsel, learn-
ed in the law, first alone, n11d afterwards in company 
with her suid hnsband, as tn whether she could 111ake 
a legal cuntrad with the saitl partner::;hi p firm thro11gh lier 
hu,band, and was by him advise 1l a11,l informetl that she 

21) conlll do so, and that a negotiable instrument made by 
her lrnsband in tlie name of hi~ said firrn w11ulcl bind all 
the partners thereto. \Vhereupo11 your said oratrix, her 
said mother afterwards consenting thereto, agreed to make 
such requested loan; and thereupon the said counsel 
then and there drew an instrument, of which the follow-
ing is a true copy, that is to say: 

J. GouLo & So~s, 90 Frnnt street, 
[2 ct. U. S. stamp.] NEW YORK, 1Lty 1st, 1876. 

~O TIIE N.1£WARK CITY BANK, 
Pa_v to the order of Emma R. Gould in one year from 

the date hereof, six hun<lred nnd. tifty tlollars, valLte re• 
ceived , and charge the same to account of 

J. Gou Lo & So .. ·s. 

'\Vhich instrument the ~ai<l Joseph Gould then and 
there signed "J. Gould & Sons," bei11g the s,tid part-
nership name a~ above stated, and then an<l there 
delivered the same to your orntrix, who forthwith drew 

(O from said ~wings Bank deposit and gave to said Josepli 

... I 
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Gould the sum of six hundred and fifty dollars, men• 
tioned in said instrument. 

3. And your oratrixes show that when the said in-
strument fell Jue according to its tenor and effect, your 
orntrix, the said Emma, was about to present the same, 
but her said husband requested her not to do so, giving 
some reason of an unimportant nature which she does 
not recollect; and so the same was kept without the 
payme11t of any principal or interest thereon until after 
the death of the said Joseph Gould, when the same was 10 

duly presented, to wit, on the twenty-eighth day of May, 
one thousand eight h u 11<1red and ei~hty, at the said 

ewnrk City Bank, but payment was thereupon refused 
for want of fnncls, of which clue notice was immediately 
given to the said defendants, survivors of the said Joseph 
Gould and of saiil firm; and your orators charge an<l allege 
that no pre,:;entrne11t or 11otice of non-payment of saiu 
instrument was ever m•ces:-5ary, because the said firm of 
J. Gould & Sons hacl no funds in the hanJs of sai<l 
hmk on the fourth clay of :\fay, one thousand eight 
hundred and seventy-seven, nor afterwards, nor had they 
any funds in saicl bank for nearly a _year prior to the said 
instrument lx~Cl)tning dne. 

4. And your oratrixes show, that thereupon your said 
oratrix, the said Emma R. Goulcl, app1ied to thJ snid 
Charles J. Gou l<l and George T. Gou Ju and rcq nested 
payment of said money, which being denied, your ora-
trix, the said Emma R. Gould, brought suit therefor in 

20 

the Snprerne Court of New Jersey against them. And 30 
_your oratrixes show that the said defendants pleaded to 
the said slllt, to wit, the general issue with notice of 
special matter allegecl in defense, and the cause was 
brnnght to trial before Mr. Justice DEPUE, of the Su-
preme Conrt, at a circuit held in the county of Essex, 
and the above stated facts were duly proverl and given 
in evidence before l1 i m, and a jury then and there em-
panelled. Whereupon the said justice non-suited your 
said oratrix, upon the ground that because of the mar-
riage relation which subsiste<.1 between your said oratrix, 40 
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Emma R. Gould, and the said Joseph Gould at the time 

of said transaction, and of the said in::;trument being 

signed and delivered and the said m0ney paid, the said 

contract for the loan of said money, and the said instru-

ment inten<led to secure the same, were not good in law, 

nor was either of them, an<l that no legal action could be-

founded thereon. 

5. And your oratrixes show unto your Honor, and 

10 charge that the said loan of money to the said firm 
created in equity a debt from the same to your oratrix, 

the said Emma R. Gould. for the use of yonr said oratrix, 

the said Jeannette Devine, although the same was actuall.v 

given to her, the said Emma R. Gould's, hu'5band; and 

that by the rules of equity, as at1ministered in this 

Honorable Court, payment of said money with interest 

will he decreed to be made by the said ,kfenclant::; hereto, 

surviving partners of ,J. Gould & Sons, and of her said 

husband, t\1c saill ,Joseph G,mlcl, <lPcease I; and they 

20 further show, that neverthele::--s, the sairl tlcfendants 

resist the payrnunt of said rnoney, and refn:-;e to recognize 

your oratrixe~' right in the prellliSl',, :i11tl m:,ke var1ou::; 
fobe an<l fraudule11t pretP.1we:s as jn:--tifyi11g their <..:011<luet 

therein ; and sometimes they allege ~md pl'etend that the 

money uforesaid was not the money of the said Emma R. 
Gould, hut proeured from her snicl h usbancl. whereas, your 

oratrixes charge thM , :--aid prek'n<..:e is fol e, ancl that said 

money was parts of money' obtai 11ccl by mortga<rc of 

real estate to ber bclono-ing, and to her eo11veyecl before 

~O her marriage; and sometimes they prete11tl that the money 

was paid by 'aiJ Joseph ould, in his lifetime, to your 

oratrix, his saicl widow, either in cash or by the conveyance 

to her of real estate, whereas your oratrixea charge that 

such pretence i, likewise untrue, and that no part of sai<l 

money, or the claim thereof, has been paid or sati:-

fied to her in any manner; and sometimes they pretend 

thnt your orat,rix, the sai<l Emma R. Gon!J, did not lcn l 
sai<l money to the said firm, but only to ltcr husband, 

and that, with her knowledge, he nscd the said money 

40 for his own p •1·sonal benefit: n.rnl not , for the use of 
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said fl rm ; whereas your oratrixes show that each of 
these pretences is untrue, and that she refused to lend 
said mone_y to her husband. for his own use, and only 
consented to lend the same to his firm, on the ad vice 
and counsel aforesaid; and they further say that if the 
said Joseph Gould ciid not use said money for said firm, 
but for his own use only, which they deny, neither the 
said Emma R. Gould nor the said Jeannette Devine had 
at any time, or have, any knowledge thereof. 

And the said defendants make divers other false or 10 
fraudnlent pretences, all of which are contrary to equity 
and good conscience ; in tender consideration whereof, 
nnd forasm uch as your oratrixes have no relief except, 
in this Honorable Court, and that the said defend-
ants rnr1y answer the premi::3es, but not under oath, which 
:m wer, under oath, your oratrixes hereby- ai ve, aml 
they may be decreed to pay nnd satisfy, unto your ora-
trixes, the said sum of six hundred and fifty dollars, 
with lawfu I interest thereon, and that your oratrixes may 
have such further and other relief as to your Honor shall 20 
serm meet and agreeal>le to eq nity nnd good conscience . 
.Mny it please your Honor, the premises considered, to 
grant unto your oratrixcs the State's gracions writ of sub-
pa:ma to be <lirectecl to the said defemlants, and each of 
them, thereby commanding them, at a certain <lay, 
and under a certain penalty therein to be named, to 
appear before your Honor in this Honorable Court, then 
and there to answer the premises, arn1 to stand to, abide 

· by, am1 perform such decree in the premises as to your 
Honor shall seem meet and agreeable to equity and 30 
good conscience And your oratrixos, as in dut_y bound, 
will pray. 

COffl 1LANDT & R. -WAYNE PARKER, 
&l'icitor for u.nd of Counsel with Complainants. 

General demurrer, in usual form. 

2 
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In Chancery of New Jersey. 
FEBRUARY TERM, 1882. 

EMMA R. GOULD, et al., 

vs. 

CHARLES J. GOULD, et al. 
---------------- I Bill for Reb,'ef. 

On General 

Demurrer. 

MR. G. W. HUBBELL,/01· demun-ar1t. 
MR. C. PARKER, Contra. 

THE CHANCELLOR : 

'11 he bill is filed by Emma R. Gould, widow of Jo~cph 
Gould, deceased, and her motlier Jeannette Devine, 

20 against Charles J. and George 'l\ Goul<l, surviving part-
ners of the late firm of Joseph G,rnld & S :rn::;, of the city 
of New York. r:I1hat firm was composed of the defend-
ants and Joseph Gould, before mention~d. 'l'be objeet 
of the suit is to obtain re-payment of a loan of 660 
made by Mrs. Gould to the firm, at the solicitation of her 
hm;bund, on the first of May1 1876. The bill charges 
tliut tlie money lent was part of certain money obtained 
by her from the mortgage of re,tl e:-;tate belonging to her 
,111J. conveyed to hn before her marri:1gc. It appear;-; to · 

~O have been <leposi teLl by her in a saving:; bank, to the 
account of "Mrs. Emma R. Gould, for .Mrs. Jeannette 
Devme 1 " and hence the latter is joined as complainant 
as cestwi que trust, with the formel' as her trustee. 'l'he 
money was borrowed by Joseph Gould, for the firm, and 
a written obligation of the firm, payable to the order of 
Mrs. Gould, was given by him to hel' therefor at the 
time. After his deatli, she brought suit at law against 
the defendants in this suit, his surviving partners, upon 
the obligation, but was nonsuited on the grnund that tlie 

-.10 contract was made by her with her husband. A wife 
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may maintain a suit in equity against her husband ;n a 
contract made by him with her in ·reference to her sepa• 
rntc estate. While this propositio!1 is not <lenied by the 
defendants, they insist that inasmuch as tiie co11tract in 
question was ma,1e by the husband, and therefore is 
void at law, equity will not enforce'it against his surviv-
-ing partner~, nnlrss it appears tb,a.t the morn~y was not 
only borrowed by him on the credit of the firm, but 
nctually reacbc(l the fl rm or was ex pended in its bnsi ness, 
or for its benefit, or on its behalf. The bill is sufficient 10 
in its averments. It stntes that Jo eph Gould applied to 
his wife to borrow the money for his firm, and on these-
cnrity of the firm's obligation to be given to her therefor, 
and that she being satisfied of the responsibility of the 
firm was willing to lend the monc·y if she could ~afely 
tlo so, and tlierefore consultecl connsel on the subject, 
an<l wns hy him aclvise<l that she could make a legal con-
tr:1ct with the firrn tlirn11gh her husband, and that a ne-
gotiable instrnment 111n<le by him in the name of the 
firm, would hind nll the partners, and lie thereupon 20 
lent the money nccordingl_v. In tlic statement of pre-
tem:e~, it is ~aid that the defendants allege thnt ~he lent 
the money not to the firm, but in f:tct to her Ii u:-;band, 
ancl that he with her lrnowledge applied it to his own 
use, and not to the use of the fl rm, but the com plain-
ants deny that this allegation is trne, and aver that she 
refn:;cd to lend the money to him fo1· his own use, but 
le11t it to the fi I'm, and only consented t<> lend it to them 
on the ndvicc of counsel, as before mentione<l; and 
they further 'U.Y that if he did not use . the money 30 
for the firm, but applied it to his own use, they clicl not 
know it. rrhe snbstance of all which is, that the money 
was in good faith lent by her to the firm, anJ was not ill 
any way lent to her husband individually. On the state-
ments of the hill, the transaction in q ne~tion appears to 
have been in good faith. Equity will irnpo.se 110 condi-
·tion to l'ei.!overy i11 such a ca-;e as this, which the law 
would not impo::ie, were the suit rnaint:tinable there. 
The dernu1-rer will be overrnlecl. 
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In Chancer.y of New Jersey. 

Between 
10 E:MMA R. GOULD, et al., 

Complainants: 

and 

CHARLE J. GO ~LD, et al., 
Defendants. 

On Bill, 'c. 

Thi cause corning on to be herml upon bill an<l de-
murrer. and having been arg1ted by Mr. George "\V. 
Hubbell for the defendants, and Mr. Cortlandt Parker 

20 for complainants, It is now, on this twenty-first clay of 
:March, one thousand eight hundred and eighty-two, on 
motion of Co1'tlanl1t ancl R. \Vayne P,1rker, solicitors for 

said complainants, ordered that said demurrer be over-
ruled, ,vith co t , and that the defendants file their an-

swer within the time limited by law. 

rrnEODORE R Y0..1., G. 
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In Chancery of New Jersey, 

EMMA R. G ULD, et al., ( Notice of 
vs. 

) Appeal. 

CH..1. RLE 

The defendant hereby appeals from the interlocutory 
brder made by the Chancellor in the above stated cause, 
overruling the demurrer filed by the defendants to the 

complainant's bill of complaint, to the Court of Errors 

10 

and Appeals in the last resort of all causes. 20 

Dated ~fay 2d, A.D. 1882. 
GEORGE W. HUBBELL, 

ol. for ancl of Counsel wi"th Dejts. 

I conceive there is good cause for appeal in the above 
stated cause. 

G. "\V. H BBELL, 
OJ Counsel. 

8 

80 



r 

10 

10 

N. J. Court of Errors and Appeals. 
Between 

CHARLES J. GOULD, et al., 
Appellants,~ 

and 

EMMA R. GOULD, et al., 

' Respondents. \ 

Petition of 
Appeal. 

To the llonorable, the Court ~f l!Jrrors and Appr;al,s in the 
last resort of all causes: 

The humble petition of Charles J. Gould and George 
11. Gould, the appellants in the above sta,tcd cause, r 
spcctfully shows that your petitioners find themselves 
nggrieved by an order made in the Court of Chancery 
by his Honor THEODORE Re ... ,.YO .. T' Chancellor of 1 Tew 

20 Jersey, bearing date the t\\Tenty-first day of .1.ln.rch, in 
the year eighteen hnndre<.1 and eighty-two, wherein the 
sai<1 Emma R. Gould and Jeannette Devine were com-
plainants, and Charles J. Gould and George rr. Gonl<l 
were <lefendants, in thi i·espect, to wit: '11hat the said 
order adjudged and directs, that the demurrer filed by 
the said Charles .J. Gould and George 'r. Gould, defend-
ants, to the bill of complaint of the said Bmma R. Gould 
an<l Jeannette Devine, complainants, be overruled, with 
costs, and your petitioner"' humbly appeal from the whole 

BO of the order of the Chancellor, which order:s that said 
demurrer be overruled, with costs, as afore aid, upon the 
grout d that the same is erroneous. 

40 

Your petitioners therefore pray that the said order of 
the said Chancellor may be rever:se<l, . et a ide and for 
nothing holden ; and that your petitioner:s may have 
such relief in the premises as to this Ilonorable Court 
shall seem meet. 

GEORGE W. IIUBBELL, 
&licitor for an<l of Uounsel with .A.ppellcints. 

I 
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