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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
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LICENSES - SURRENDERS - REFUNDS - METHOD OF COMPUTATION -
REFUNDS ARE COMPUTED FROM DATE OF ACTUAL SURRENDER, NOTWITHSTAND-
ING THET BUSINESS MAY HAVE STOPPED AT AN EARLIER DATS.

LICENSES - FEES - mUSf BE P@LD AT THE TTHE THE APPLICATION IS
FILED - INSTALL:ENT DAVMEWTv ARE NOT PRRMIuSlBLA.

Feuruﬂry 13, 1940

Walter ©S. Terhune,
Township Clerk,
West Milford, N. J.-

iy dear -Mr. Terhune:

A, You'report that on December 1, 1939 plenary retail
consumption license No. 14 held by Amma K., Barber was surrendered,
as of November 17, 1939, and that a refund of $76.20 was made.

- Eiere are%.apparently, two things wrong; namely, the
date and g amount.

The statute provides (R. S.:33;1-31) that refunds shall
be made as of the date of the surrender. If, as you report, the
license was surrendered on December lst, then that is the date
from which the refund is computed, and not from November 17th.

The statute further provides (H. 8. 83:1-31) that if any
licensee except a seasonal licensee shall voluntarily surrender
his license, there shall be returned, after deducting fifty per
cent of the fee originally paild, the prorated fee for the unex-
pired term, provided he has not committed any violation ol the
Act or Regulations or done anything else which would bar the re-
fund and further provided that all taxes or other set-offs or
counterclaims due the State or municipality have been paid,

Using December lst as the date of surrender, the proratna fee
for the unexpired term is $145.20. Deducting half of the fee
originally paid, or $125.00, the amount of the refund is found
to be $20.20. Using November 17th as the date of surrender and
making the computation in the same way, the refund is found to
be $29.79, ,

It is not permissible to date back surrenders notwith-
standing that the licensec may have terminated his business at

“an earlier date. The licensee has the use of his license to
.continue in business or to transfer it to another person until

he actually surrenders it. If he wishes to continue to hold it,
in anticipation of maklng a transfer, without engaging in busi-
ness himself, he may do so but he must at the same time assume

the risk Lnat the transfer may not go through. . ‘The fﬁlunc must

- be computed as of the date of the actual surrender. h; can't

have his cake and eat it too.
Couputed as above, the refund %o Charleé”Vq Sfrublé, the

holder of  plenary retail consumption license No.. 28, also appears
to be incorrect. : { _

MNew Jersey Staie Luiary
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The resolution of January 12, 1940, and the procedure
apparently followed by the Township Committee in the matter of the
license of William Devonmille, Jr., are wholly out of order,

There is no power in the Township Committee to cancel a license
for non-payment of the balance due on a license fee. There 1is

no power in the Township Committee to cancel the unpaid balance.
TheTe 18 1o power in the Township Committee to act upon an appli-
cation unless the full fee has already been paid, or to accept a
lesser amount or to allow installment payments. R. S. 33:1-25
provides that a deposit of the full amount of the required license
fee must accompany the application. Unless 1t is accompaniea by
the full fee, the application is not properly or lawfully filed.
It is necessary that the Township Committee take immediate steps
to collect the balance of $102.52 from Mr. Devonmille. Please do
not allow the flllﬂg of any applications without the full fee in
tM:WMMm

When you have ascertained the corrcet refunds due Barber
-and Struble, and when you have gotten back from Barber and Struble
the difference between the correct refund and the amount returned
to them, and from Devonmille the $102.52 he still owes, please
give me further report so that my records will be in order.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

2. RETATL LICBNSFES ~ GIFTS OF ALCOHOLIC BEVERAGES FOR OFF- PPEMISﬂ
CONSUMPTION PROHIBITED.,

February 13, 1940

Henry 's Clam Bar} Inc.,
R. ¥, D., Hackensack, N. J.

Gentlemens:
Rule 20. of State Regulations No. 20 provides:

"o retail licensee shall, directly or indi-
rectly, offer or furnish any gifts, prizes, coupons,
premiums, rebates, discounts or similar inducements
with the sale of any alcoholic beverzge for consump-

~tion off the licensed premises; provided, however,

that nothing herein contained shall prohibit retail
licensees from furnlsh«n? advertising novelties of

nominal value

Pursuant to the rule, all gifts by retailers to induce
the sale of alcoholic beverages for off-premises consumption are
‘barred, excepting only advertising novelties of nominal value.

hat means, so far as distribution licensees are con-
cerned, that all gifts are out (except the advertising novelties
afore sald), for distribution licensees may sell only for off-
premises consumption and I have construed the rule to forbid all
special inducements whether made at the time of the sale or not.
Re Liebesman, Bulletin 219, Item 7. ~

Consumption licensees sell for off-premises cbnSumption,
and for on-premises consumption as well. I do not see, however,

e
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that this additional privilege should afford them the right to

do what distribution licensees are prohibited frowm doing. If

the inducement is to purchase alcoholic beverages for consumption
on the premises, 1t is an inducement nevertheless. The induce-
ment 1is prohibited because it is ObJGCtLOﬂ&blL per se and hence,
if Wrong in one case it is just as wrong in the other.

I have allowed, on occasion, gifts of drinks by consump-
tion licensees. See Re Ziegler, Bulletin 370, Item 10, in which
permission is given for Hot Tom & Jerry on Eho house on New Year's
Day. I shall expect licensees who wish to do this to confine
themselves to recognized occasions which are celebrated by all,

such as New Year's Day. As pointed out in the Liebesman ruling, -

and also in Re Fckstein, Bulletin 290, Item 11, I have no inten-
tion of allowing licensces to create or establish their own holi-
day occasions, as the spirit moves, for if that werec permitied,
holidays or "celebratlons" of some sort or other could be de-
clared at will.’

A pint bottle of wine is not an advertising novelty and
therefore may not be distributed as a gift. If you wish on this
occasion to distribute some advertising novelty of nominal value
and you will submit it to me with a statement of the advertising

matter to be used and the cost, I shall be glad to consider it.

Very truly yours,
D. FREDERICK BURNETT
Commissioner.

DISCIPLINARY PROCEEDINGS - WAREHOUSE RECEIPTS LICENSEE - FAILURE
TO REMAIN IN POSSESSION AND CONTROL OF WAREHOUSE RECEIPTS
PENDING CONSUMMATION OF CONTRACTS - LICENSE REVOKED.

In the Matter of Disciplinary
Proceedings against

)
| ) | ,
GILMORE WHISKEY CORPORATION, CONCLUSIONS
1819 Broadway, - ) - AND ORDER
New York City,
| )
)
)

Holder of Warehouse Receilpts
License WR-7 issued by ths State
Commissioner of Alcoholic Beverage
Control .

Krause, Hirsch & Levin, Fsgs., by Hywan Gold, Esq.,
Attorneys for Raphael P, Koenig, Trustee of Gilmore
Whiskey Corporation in raorgdnlzatlon proceedings.

Richard E, Silberman, Esq., Attorney for Department of
Alcoholic Beverage Control.

BY THE- COMHIS STONER:

- On October 5, 1939 ohargﬁs were servnd upon the licensee
alleging, in- substancb, that on dates mentioned therein it had
entered into contracts with various New Jersey retaill llcensaes
for the sale of warehouse recelpts and had thercafter failed to
remaln in possession and control of said warehouse rgceipts pend~-
ing consummation of sald contracts, contrary to Rule 4 of State
Regulations No. 8. The first and second charges refer to warehouse
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recelpts issued by Coffey Distilling Co., Inc. and the third
charge relates to warehouse’ rpce¢pts Lsoueu by Kinsey Distilling
Company .

After the institution of these proceeulngs, licensee filed
a D“t“tlon for reorganization under Chapter 10 of the Bankruptcy
Act and, prior to the hearing herein, the trustee appointed in
said procecdings surrecwdered to this Department warehouse recelpts
1icense WR-7 and plenary wholesalc license W-73, bothn of which had
been issued to Gilmore Whiskey Corporation.

At the hearing herein no one appeared on behalf of the 1li-
censee to contest these proceedings, but a representative of the
trustece made a plea that the survender of the licenses should be
accepted and a refund granted for the benefit of Lnn creditors of
licensee-corporation.

The attempted surrender of the license cdoes not bar pro-
ceedings to revoke the license. R, §. 33:1-3l.

It appears frow investigation made by Investigators Boehm
and Zelliff of this Department that the warchouse receipts of
Coffey Distilling Co., Inc. referred to in the chargeshad been
issued to Paul Heyman, President of licensee-corporation; that
thereafter the corporation-licensee entered into contracts, not
yet consumnated, with three Now Jersey retail licensees to sell
the same barrels of whiskey covercd by sald warchouse receipts;
that pending consummation of these contracts, two of said ware-
house receipts had been pledged by Paul Heyman to Chase National
Bank, New York City, to secure nis note,and that the warchouse

GCplOtS were in possession of said bank at the time of the in-
vestigation.

Investigation also discloses that the Kinsey DlSLllllng
Company warehouse receipts were issued in the name of Gilmore
Whiskey Corporation and pledged by the licensee to City National
Bank, Phlladelpnla, Pa. under a written agreér“nt to secure its
note for approximately $181,000.00; that despite tbu fact that
the warehouse recelpts had been so pledged, licensee entered into
contracts, not yet consummatpd, with three New Jursev retaillers
to sell the barrels of whiskey covered by these warehouse receipts.

Rule 4 of State Regulations No. 8 provides:

"o warehouse recelpts licensee shall sell or offer
for sale any warehouse receipt given upon the stor—
age of alcoholic bnvw”“gbs unless such licensee is
the owner of the receipt and in possegssion and
control thercof at the time of the solicitation or
sale., Where such licensee enters into a contract
for the sale of a warehouse receipt, he must at all
times cGuring the continuance of the contract and
pending consummnation thereof remaln in possession
and control of the receipt.m

The evidence 1s sufficlent to show that the licenssee was
not in possession and control of the varlous warehouse reccipts
during the continuance of the contracts with the retailers and
pending consummation of said contracts. I therefore find it gullty
as chargad and shall revoke its warehouse receipts license WR-7.
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Accordingly, it is, on thig l4th day of February, 1940,

ORDERED that warehouse receipts license WR-7, heretofore
issued to Gilmore Whiskey Corporation by the State Commissioner
of Alcoholic Beverage Control, be and the ssme 1s hereby revoked,
effective immediately. '

Although the guestion of the surrender of the wholesale
license need not necessarily be passed upon herein, I shall de-
cide that guestion so that the entire matter may be disposed of
in one proceceding. It cdoes not appear that the licensee commlt-
ted any violation of the law or State regulations in connection
with its wholesale license. - I conclude, thereforc, that it
should not be barred from making the claim for refund in so far
as 1ts wholesals licensc is concerned. However, the State Tax
Commissioner has filed with me a claim for a large sum of money
in connection with unpald texes due to the Stats of New Jersey
from Gilmore Whiskey Corporatlion, and hence the refund, when com-
vuted, will be made subject to the claim of the State Tax Commis-

e dri

sioner. R. S. d3:1-31.

D. FREDERICK BURNETT,
Comuissgioner.

APPELLATE DECISIONS - MERKOWSKY v. BAYONNE.

DOROTHY MERKOWSKY, SAWMUEL HALTZ,
JACOB MALTZ and TILLIE WMALTZ,

Appellants,
ON APPEAL
-Vs— CONCLUSIONS

S

BOARD OF COMMTSSIONERS OF THE
CITY OF BAYONNE, and HMICHAEL
KAFGIAN,

e N

Respondents

Irving C. Picker, Esq., for Appellant, Dorothy Merkowsky.

David L. Maliz, Esq., for Appcllants, Samuel Maltz, Jacob Maltz
and Tillie Maltz.

William Rubin, Bsqg., for Respondent, Board of Commissioners.

"

Michael V. Donovan, Bsq., for Hespondent, iichael Karman.
'BY THE COMUISSIONER:

Appellants appeal from the.granting of o transfer of

plenary retail consumption license issued to Michael Karman from
355 Broadway to 294 Avenue A, Bayonne.

Appellants, owners of property in tie vicinity, urge re-
versal for numerous reasons, only onz of which need be consid-
ered, viz., that the neighborhood is residential and that applica-
tions for licenses in the vicinity hove herctofore been denied
for that reason.

In Lojewski v. Bayonne, Bulletin 201, Item 1, the refusal
of the Bayonne Commissioners to transfer a tavern license to
pramises at 291 Avenue A was affirmed because the neighborhood
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S:I. 1
e
¢

was substantially residential. Since that case was decide
there has been no change in the neighborhood.

The same reasons which called for an affirmance of the
Board of Commissioners'! decision when it denied a tavern license
at 291 Avenue A are equa]ly eloquent in requiring the reversal
of the Board's decision which grwuteu a tavern license at 294
Avenue A just across the street.

The action of the respondent Board of Commissioners of
Bayonnb in granting a tra ansfer of respondent Karman's license to
premises 294 Avenue A, Bayomne, is therefore reversed.

D. FREDERICK BURNETT,
_ Commigsiloner.
Dated: February 14, 1940.
5, APPELLATE DECISIONS - GROSS v. LANDIS TOWNSHIP.

DAVE GROSS,

ON APPEAL
CONCLUSIONS

)

Appellant, )
~V5— )
)

TOWHNSHIP COMMITTEE OF THE
TOWNSHIP OF LANDIS,

~

Respondent

i

D. J. Novaria, Esq. and Nathan L. Jacobs, Esg.,
Attorneys for Appellant.

Solve Tuso, HEsq., Attorney for Respondent.

Herbert C, Bartlett, Esq., Attorncy for Objectors.

BY THE COMMISSIONER:

This appeal is from responcentts refusal to transfer ap-
peliant's 1938-9 plenary retail eonsumptjoa license from premises
at the northwest corner of Landis and West Avenues, in Landis
Township, to premises across the street near the southwest corner.

Pending caisposition of the appeal which was instituted
at the end of the 1958-9 fiscal year, appellant renewed his 1i-
cense for the northwest corner for the current fiscal year. How-
ever, the appﬁdl does not thereby become wmoot but is dispositive-
of 1Qent;c 1 issues on any application for transfer of de@llaﬂt'
current license. .Shelby v. Trenton, Bulletin 129, Item 1,

Appellant!s present placey a street—corner store con-
verted into a "bar", abuts on West Avenue, the municipal line be-
, the p y:
tween Landis Townshlb and VLnelanf Borough, and fronts on Landis
Avenue. '

Landis Avenue at this vicinity is, although containing
yvarious residences, described by the Landis Tax Assessor as "def-
initely getting to be a business section® and as being as '
important a business area as exists in tle Townuhip,



BULLETIN 586 PAGE 7.

Landis Avenue itself is the main local thoroughfare,
being over 70 feet wide. In the center of the intersection there
is a large automatic trafflc control. At the northwest corner
there is a two-story building containing apartments on the second
floor and three stores - on the first, one being uppellantfs.' At
both the northeast and southwest Cornbrf there is a gasoline. sta-
tion. At the fourth (qoutheasb) corner there is a delllng or
apartment house. On appellant!s block theére are, it is estimated,
fourteen business places, including, in addition to tﬂOSc already
named, a used car lot and a "lunch room."

Appellant’s proposed site, diagonally across the street
from his. present place, is an attractive-looking bungalow type of
building. There is a residence between 1t and the gasoline. sta- .
tion at the southwest corner, a residence behind 1t and three
others to the west, all five residences besing set on a buillding
line about 80 feet from the sidewalk. Appellant'!s new building
stands on a line 18 feet from the walk.

On the same side of the street but further west along.
Landis Avenueg, is the Vineland High School, of which the entire
locality is justly proud. The end of a semi-circular driveway .
leading to the school is about 811 feet from the nearest entrance
to appellant'!s proposed place. The walk leading from the street
to the school entrance is some 437 feet away. Appellantl?s present
place, in addition to being on the oppositc side of the utroct is
some 155 feet further from the school.

The main issue is whether the transfer was properly denied
because of the proximity of the school. Although four of respon-
dontl!s five members at first indicated to appellant thelr willing-
ness to grant the transfer (and upon the strength of which he -
apparently built the new bulldlﬂg nevbrtheless, when prot@st
~arose from a great many residents and civic orgdn1Zatlonsbecausp

- of the nearby school, respondent denied the transfer.

“Local desire to keep school vicinities free of liquor
places is a civic sentiment which commands respect and which or-
dinarily should be followed., Thus, in case after case I have
affirimed the refusal of a local issuing authority  to permit a
liquor establishment near a ~school even though, as here, the dis-
tance between them would be greater than the statutory mlnlﬂum of
200 feet. Stacilewicz v. Tronton, Bulletin 35, Item 10; Persi v.
Trenton, Bulletin 46, Item 13; Scruflﬂ V. Bayonael Bulletln 107,
Item 3; Hill v. thtVLllu Bulletin 148, Item 9; Rafalowski v.
Trenton2 Bulletin 155, Item 8; MbDonald V. Clayton9 Bulletin 161,
Item 5, See Re Yeomans, Bulletln 7, Item 6; Goldberg v. Livings-
ton, Bulletin 163, Item 2. '

o

7

Hence here too, were appellant located outside the area
and seeking to transfer into it, I would sustain the refusal to .
transfer, o

However, appellant has already been permnitted to estab-
lish a tavern in the vicinity, having in facb been contlnuously 1i
censed at the corner, without any protest heretofore, since July
1935, What he now purposes to do is to move across the street
from a corner saloon to a place which, while nearer the school, is
still substantially at the business intersection and is of a much
higher type - a place which, in comparison to the old, is describe
by the TOWﬁbth Tax Assessor as. "an asset. to that part of the com-
munity . »

However, it is asserted that the transfer will neverthe-
less be pregudlclal since more school children pass on the side of
the street of the proposed site, Of the schooll!s 1300 students,
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900 arrive: by bus and the other 400 b3 foot from varlous direcs-
tions. The Vineland police head, who did traffic duty -at the
intersection, states that both %1des are used equally by the
walkers. Three neirby residents declare that many more use the
proposed blde. v

In any event, whichever side is more frequently used is
immaterial. The children merely pass by and congregate, if any-
where, at a "lunch room" opposite the school.:@ The police heads of
both Landis and Vineland and a member of the local school board
testified that there has never been any problem resulting from the
students merely having to pass a liquor place at the intersection.
Cf. Katz v. Caldwell, Bulletin 143, Item &.

In view of all the facts, I conclude that the location
of the school does not warrant refusal of the transfer since, so
far as appears, such transfer would, 1f anything, convert the
liguor place already in fhg vicinity of the school from a corner
saloon to a decent- appear ing retail establishment.

~Additional obgectlons against the transfer were urged by
various objectors at the hearing on appeal.

Three such objectors, who own or reside at the three res-
idences omtwebﬂ appellantts proposed site and the high school,
oppose the transfer on the ground that it will err@clatc the res-
idential value of the dwellings However, since the vicinilty at
and around the intersection is now increasingly business in char-
acter, such objection is unavailing, especilally to prevent a trans-
fer merely from one side of the street to the other. Guenther v,
Parsippany-Troy Hills, Bulletin 121, Item 8; DeChristie v. Gloucester.

Bulletin 121, Item 10; Conn v. Kearny, Bulletin 173, Item 1; Ford!s
Tavern, Inc. v. Bergenfield, Bulletin 230, Item 17; Land v, Way,
Bulletin 232, Item 14; Rucereto v, Dumont, Bulletin 253, Item 6.

In addition, two sisters who live at a dwelling just be-
yond the gasoline station at the northeast corner, claim that
appellant has been misconducting his present liguor place.

They testified, in sum, that there has been noise ("talk-
ing louuJ cursing, swearlﬁg") at appellant's place in the early
morning, especially at weck-ends; that about a year ago, between
three and four A.M., it sounded as though "they were killing a
woman" at the tavern; that drunken patrons have entered their
yard and broken their hedges, one such occasion being a year and
another six months ago; that several times during the last two
years thelr front yard was used as "a .regular comfort station";
~that one morning, about two years ago, tagy saw a drunken man,
with body exposed, lying across the street, and notified the
police; that lasu May a drunken man called at their home to sell
a dog and later went to appellant's tavern; that on three occa-
-gions during the last year a man tried the front door of the
tavern before the local opening hour on Sunday. and then entered
through the side door.

. _ In support of such evidence of misconcuct, the testimony
of another resident, taken at the hearing before respondent, was
admitted by consent. This witness there testified tbat durlng
the past, there has been noise at the tavern from "11 o'clock or
12 o‘clock.....untll closing time at 2" and that he has seen
"drunks" many times during the daytime and on two or thrce occa-
sions has seen persons lying near the tavern "dead drunk." -On
cross-examination he admitted that he was. opposed to liquor in
any form.
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No other residents testified as to any misconduct. On the
other hand, the police heads of Landls and Vineland, as corrobor-
ated by various police officers, testified that appellant!s place
has always been properly conducted and that no complaints have
ever been received against 1t. The Townshlp Clerk testified that
no objection was éver made to the original issuance or to the
1936-7, 1937-8 and 1958 9 renewals of dpppllant's license.

Viewing all the ev1dence pro and con as to misconduct, I
do not, in view of the lack of previous complaint, see sufficient
to warrant the refusal to transfer appellant!s license across the
street at this business intersection, especially since respondent
itself, having continuously renewed appellant's license since
1935 and having denied the present transfer only because of the
three hundred odd feet distance from the school, which, after all,
1s not within the statutory prohlbthon, appare ently found no mis-
conduct. '

The action of respondent is reversed. As already explalned,
thls chaclslory9 since appellantts 1938-9 license has expired,
siiall gulde respondent on any application of appellant for a
transfer of his current license to the same proposed site. Since
appellant has not had the benefit of a transfer of his 1938-9
license, it is directed that respondent return the fee posted by
him for such transfer.

D. FREDERICK BURNETT,
Comnmissioner.

Dated: February 14, 1940,

G. SEIZURES - CONFISCATION PROCEEDINGS - PROPERTY FORFEITED -
PADLOCK ISSUED.

In the Matter of the Seizure ) Case 5647

on December 14, 1939, of .a number o '

of still parts at 275 Highland ) ON HEARING

Road, in the Village of South CONCLUSIONS AND ORDER
Orange, County of Essex and ) ‘

State of New Jersey.

Harry Castelbaum, Esq., Attorney for the State Department of
Alcoholic Beverage Control.

BY THE COMMISSIONER

: Investigators of this Department seized the unregistered
still parts set forth in Schedule "A" annexed hereto, which they
found in a shed at 275 Highland Road, South Orange.

At a hearing duly held to detcrmine whether the seized
property should be confiscated and the building padlocked, no
one appeared to contest the proceedings.
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Under the Statute, unrogloteréd still parts are declared
to be unlawful property, R. 5. 33:2-2, and, in addltlon, pad-
locking penalty may be 1mposed upon the premlses in or upon which
such still parts are found. R. S, 33:2-5.. No cause was shown
why confiscation and padlocking should not re%ult in the instant
case.

" Accordingly, it is ORDERED that the pxoperty set forth
in Schedule "A" be and hereby is forfeited in accordance with the
provisions of R, 8, 33:2~5, and that it be retained for the use
of hospitals, State, County and municipal institutions, or de-.
stroyed in whole or in part at the direction of the Commissioner.

It 1s further ORDERED that the building erected on prem-
ises located at 275 Highland Road in the Village of South Orange,
County of Esgsex and State of New Jersey, being the premises 1n
which the i1llicit still parts were found, shall not be used or
occupied for any purpose whatsoever for a perlod of six months,
commen01ng tnb 14th day of Ma?ch, 1940,

D. FREDERICK BURNETT,
Commissioner.

Dated: February 14, 1940,
SCHEDULE "AM

1 - 40-gallon copper cooker
1l - 1b-gallon galvanized cooler
and copper colls

7. SEIZURES - CONFISCATION PROCEEDINGS - AUTOMOBILE RETURNED UPON
ISSUANCE OF RETROACTIVE PERHIT. - OTHER PROPERTY FORFEITED.

Tn the Matter of the Seizure of ) | Case 5419
William Hopping's Chevrolet .
Sedan, two cases of beer, one ) ON HEARING

bottle of gin, and three bottles CONCLUSIONS AND ORDER
of soda, in the vieinity of 29 ) ' - ‘
Vinton Road, in the Borough of

Madison, County of Morris and

State of New Jersey. :

William Hopping, Pro Se.

Samuel D, Mayerson, Pro Se. '

Harry Castelbaum, Isq., Attorney for thc Department of Alcohollc
Beveravﬁ Control.

BY THE COMMISSIONER:S

On May 24, 1939, InvLstlgator Flynn of this Department
Stopaﬂd Frank Burton as hm stepped out of a Chevrolet Sedan, with -
a package containing a bottle of gin and three bottles of soda.
The car was owned and belwmg driven by William Hopping. The car
contained 48 bottles of beer. Burton stated that he was deliver-
ing the alcoholic beverages for his employer, Samuel D. Mayerson,
a retail licensee. Since the motor vehicle was not licensed to
transport alcoholic beverages, it and the liquor were seized.
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The alcoholic beverages, although tax-paid, are tech-
nically illicit, because they were transported in an unlicensed
vehicle., Hence, such beverages and the automobile in which they -
were transported are unlawful property, and subject to for-
feiture. R. S. 33:1-1(y), R. 5. 33:1-66.

William Hopping obtained the return of the motor wvehicle
upon the payment to the Commissioner, under protest, of its ap-
praised retail value, to wit, the sum of $75.00. He stipulated
that the Commissioner should hold a hearing and determine whether
said sum should be forfeited or returned to him, and agreedthat
such determination should be dispositive of any and all rights
he may have acquired in making payment of said sum to the Com-
migsionear,

Hopping appeared at the hearing and sought the return of
the money deposited by him on the groumd that he acted in good
faith and had no intention of violating the law. Mayerson, the
licensee, also appeared and although he questioned some of the
witnesses, did not testify or request any specific relief.

Hopping testified that he has lived in Madison for many
years, and is an automobile mechanic; that he made occasional
purchases at Mayerson's store, and thus became acquainted with
Mayerson anc Burton; that he knows nothing about Mayerson!s
business practices, and on the occasion in question he, at
Burton's request, agreed to give him a 1i1ft as a casual act of
friendship. There is no evidence that Hopping's vehicle had pre-
viously been used to make similar illegal deliveries, or that his
conduct was part of any plan to help Mayerscn evade the law.
Hopping has no criminal record.

I am satisfied that Hopping violated the law unwittingly,
and therefore payment of a license fee for a special permit legal-
izing retroactively the unauthorized transportation will serve
as a sufficient penalty. I shall entertain his application for
such special permit, the fee for which will be Twenty-five Dol-
lars, and,in addition, he is to pay the costs Ilncurred in the
seizure and storage of the motor vehicle,

Accordingly, it is ORDERED that there be deducted from fthe
$75.00 paid by William Hopping, under protest, (1) The sum of
Twenty-five dollars, to be applied as the fee for the special
permit aforementioned, and (2) the costs due, paid or incurred
in connection with the seizure and storage of the motor vehicle.
The balance is to be returned to William Hopping when the permit
is issued. '

The beer, gin and soda, to which no claim hds been pre-
sented, will be destroyed. '

D. FREDERICK BURNETT,
Commissioner. -

Dated: February 14, 1940.
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8.VETLMANS — SPENDING OF.. PLVQTONb 70 NEGLECm OF FAMILY -
ALLEVIATING MEASURES INDICATED.

Deer Sir:

. The mbmbers of  this post wish to know what can be
.aonc about Vetcrans who are getting a pension anc Qpppa;ng saime
cin bﬂr rooms and neglecting tpb;¢ families.

o We have several such men who comé to s for relloi
“after their pensions are spent in this manner.

Please advise what can be lone.

Yours truly, .
"Clarence P. Turner, Adj.

February 15, 1940
. Clarence P. Turner, Adj.,
Veterans of Foreign Wars of the U.S.,
.Becker-Karg-Caldwell Post 2692,
" Mount Helly, N. J.

Dear Mr. Turner:

o I disapprove of veterans spending thelr pension funds
at taverns. Usually, there are too many neceSsities that the
family has to forego when a veteran ind ubf >s in the luxury of
alcoholic beverages.

However, it is not my function to de >termine how pension
"cnccko shall be spent, but rather that oP the Federal government.
If the donor will rest et the use of the checks so as to forbid
. The recipients to buy alcoholic ““ve"aﬁws, I shall endeavor to
“back-stop 1t by formulating a rule forbladlng licensess to sell
them. But so long as there is no such restriction, the veteran
has as mch right to purchase liquor as any other commodity.

. 0f. course, it is a wise liccnse“ who will not always .
sténd upon his legal rights. . I doubt that any licensee will be
-{e] short51ghtc as to want to ‘furnish fodder to those people
4:Who desirea return to Prohibition days. 'I'°h 111 be glad to
_write, those tavo n-kecpers ‘whom' 'vou have in mlnu,Arequﬂstlng
“their cooperation, if youw will furnish me Wluh the names and
addresses. In addition, I shall nced authorization to cite the
names of the particular veterans involved. liere generalizations,
T have 1"Oundj are not’ very effective., It is only when specific
instances are mentloned that r@al ‘cooperation is obtained.” If
such information is submitted, I shall endeavor to seec what can
be cone teo alleviate the~situation.

Very truly yours,
D. FREDERICK BURNETIT,
~Commigsioner,
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9,LICENSES - EXTENSIONS TO RECEIVERS - LICENSES MAY NOT BE EXTENDED

TO RECEIVERS APPOINTED AT THE INSTANCE OF ONE OR MORE JUDGHMENT
CREDITORS FOR THE PURPOSE OF COLLECTING PRIVATE DEBTS OWED A
PARTICULAR CREDITOR - LICENSES MAY BE EXTENDED TO RECEIVERS ONLY
WHERE THE RECEIVER REPLACES THE LICENSEZ AND REPRESENTS ALL OF THE
CREDITORS.

Dear Sir:

I will thank you to advise me 1f the Alcoholic Beverage
Law, R. S. 33:1-26, applies to a Receiver appointed upon applica-
tion of a judgment creditor of a duly qualified licensee, wherein
the rule granted empowers the Recelver "to collect and administer
all the assets and property of the defendant.”

, I will also thank you to advise whether a licensee is
bound to dispose of his license and deliver said license to the
Recelver when the terms of the rule granted orders nim to

"econvey and deliver to sald Recelver herein ap-
pointed all his property and rights in action and
such evidence thereof as he may from time to time
be requested by the Recelver herein appointed."

Yours very truly,
Joseph B. Sugrue,
Assistant Corporation Counsel
of Newark.

February 15, 1940

Joseph B. Sugrue, Esq.,
Assistant Corporation Counsel,
Newark, N. J. :

Dear ilr. Sugrue:

I have heretofore ruled that R, S. &%:1-20 coes not con-
template the extension of a liquor license To a receiver appointed
pursuant to R. 5. 2:32-175 by a District Court. Re Lee, Bulletin
309, Iten &. :

For the same reasons, 1t 1s not within the contemplation
of the Alcoholic Beverage Law that any liquor license shall be
extended to a receiver appointed by any court at the instance
of one or more judgment creditors where the object of the legal
proceedings 1s to subject the license to execution or levy or
to collect a private debt owing to a particular creditor or
creditors. This 1s so because R. 8. 33:1-26, after providing for
an extension of the license in case of death, bankruptcy, receiv-
ership or incompstzency of the licensee, or where for any reason
the operation of the business covered by the license shall de-
volve upon a person other than the licensee, expressly declares:

"Under no circumstances, - however, shall a license or rights there-
3 2

under be deemed property subject to inheritance, sale, pledge,
lien, levy, attachment, execution, seizure for debts, or any
other transfer or disposition whatsoever, except to the extent
expressly provided by this chapter.”

, That means that a license ig nothing but a personal
privilege which cannoet be transferred or disposed of except to
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the extent expressly set forth in the other provisions of t
Alcoholic Bevarage Law. That means that a license cannot be
levied upon or seized for ueots by any creditor, directly or
indirectly. .

The appointment of a receiver at the instance of a cred-
itor for his incdividual benefit to collect and administer the
assets and property of a licensee-debtor is merely a special
statutory method for enabling a craditor to effect L¢ou1a tion of
personal property upon which the creditor has levied and had a
right to levy. So with the appointment of an equity recsiver upon
a creditor’s bill in Chancery to collect private debts wnich the
licensee owes to the complaining creditor or creditors. In none
of these casesmay a llquol license be extended to such a receiver.

The foregoing situations are to be carefully dlSulngulShCQ
from bankruptcy and from a receivership where the recciver takes
the place of the licensee and represents all the creditors and
is not merely a collecting agency for the particular creditor or
creditors at whose instance he was appointed as, for instance, The
statutory receiver of a .corporation appointed by the Court of
Chancery.

- Delivery of a license to a receilver, whatever the terms
of the order, would be inept and inert. The transfer of a liquor
license, like its original issuance, is a wmatter of high dlscro
tion to be exercised only by the duly constituted license 15 ing
authorities.

Very truly yours,
D. FREDERICK BURNETT,
Conmissioner,
lO ELIGIBILITY & MORAL TURPITUDE - FACTS EXAMINED - CONCLJSIONb
February 14, 1940

Case No, &11

Aoplicant was, on 5Cpt'mbor 28, 1996 adjudged in con-
tempt of the Court of Chaqcery of New J@r sey for the recited
reason that he, a defcndant in a certain causes

".....filed an answering affidavit uncer ocath cdated-
September 8, 1936, and sworn to before Samusl H.
Nelson, a Master in Chancery of New Jerscy, wherein
he did willfully, corruptly and falsely cdeny certain
matters then and therc material to sald issue, to wit,

- the execution and existence of a certain affidavit made

by one Sobel;

"And it further satisfactorily appearing to the
Court that the said (Abpi cant), who was a former offi-
cer and director of ths 1 otrooolltan Dairy Products,
Inc., an insolvent ccrporetlonj knowing that Israel B.
Greene, Recelver of said corporation, appointed by this
Court, was investigating the affairs of cgaida corpora-
tion and the whereabouts of its assets, represented to
the saild Israel B. Greene, Recelver as aforesaid, that
hc, the said (Appllpant), and th associates, Rubenfeld
and Sobel had given a $80,000 bribe to one Howard J.

2

OtConner, the President of sald corporation, in order

E
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to induce the said Howard J. O'Connor to consent

to a resale by said corporation to the said (Appli-
cant) and his associates, of the stock then owned

by the said corporation in its subsidiary corpora-
tions, Slate Hi1ll WMilk & Cream Co., Inc. and Middle-
town Milk & Cream Co. Inc., and that the said (Ap-
plicant) made said representations to the said
recelver, for the purpose of inducing the said
recelver to bring an action to set aside the sale

of said stock, which sult was filed by said Receilver.

"And it further satisfactorily appearing to
the Court that in the answering affidavit filed by
the said (Applicant) in said cause as aforesaid, and
in his testimony -taken orally before the Court, the
said (Applgcant admitted that the aforesaid repre-
sentation made by him to the said receiver with
respect to sald bribe was false, and known to him to
be false when made, and that he made 5aid representa-
tion malicilously for the purpose of gaining a personal
advantage. ‘

nAnd it further satisfactorily appearing to.
the Court that the said (Applicant), upon being exaum-
ined under oath, in the presence of the Court, he
willfully, testifiea falsely and evasively with respect
to matters material in said cause, and that he attempted
to impose upon the Court by the aforesaid false answer-
ing affidavit filed in said cause and by willfully
misleading the sald Isracl B. Greene, the receiver of
said Metropolitan Dairy Products Co. Inc., appointed
by this Court, and by giving false and evasive testi-
mony before the Court, when cross-examined on his
aforesalid affidavit, relating to matters material to
said causen ‘ :

For this he was sentenced to pay a fine of $1,000.00 and
imprisonment for thirty days, which was commuted after service of
fifteen days because of his advanced age and the condition of his
nealth. '

Applicant stands adjudged in criminal contempt of court.
Before any inquiry is made whether the adjudication involves moral
turpitude, it must first be decided whether applicant has been
(1) convicted of (2) a crime., If he has not, then he is not,
merely because of having been adjudged in criminal contempt of
court, disqualified from holding a liquor license (or being em—
ployed on licensed premises), since the applicable portion of the
law provides, by R. S. 33:1-25:

"Wo license of any class shall be issued.....to any
person who has been convicted of a crime involving
moral turpitude." (Italics mine)

Generally speaking, a crime is the violation of any
State or Federal law which subjects the offender to fine, impris-
onment or other punishment. Re Leonard, Bulletin 253, Item 8
(distinguishing things that are not).

Bouvierts Law Dictionary (Rawle!s Third Revision) defines
crime as:
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"An act committed or omitted in violation of a public law
forbldding or commanding it. .A wrong which the government
notﬂceo as injurious to the. public, and punlsles in what

is called a- Cilmlﬂd] procecdlnb in its own name. ’

‘And in‘lé-C, J. 503

np terime! has been defined.to be tan act committed, or
omitted, in vi olatlon of a public law either forbidding

or commandlnﬁ 4t'; but it is.more accura tely defined as

a wrong directly or indirectly affecting the publlc, to

which the state has annexed certain punishments and pen%l—
ties, and which it prosecutes in its own name in what is
called a criminal procerLngs or as an act or omission
which 1is prohibited by law as injurious to ‘the public,
and. punLSheg by the state in a- UrOCerLng in its own name
or in ﬁhe name of the people or. pne. overolgnnﬂ

"Conv1ctlon” StTWCtlj pmrualns solbly to Droc“eulnws in a
criminal court. Re Haney, Pulletin 283, Item 5 (glstlngu1Qh1ng
”COMWLSSLOH") - wConvict" means "To COnaemn, To find guilty of a
crime or misdemeanort, "Conviction! is "Finding a pergon guilty by
verdict of a Jurs” or "before an authorized magistrate without the
intervention of a Jury" in which case 1t is known as a summary con-
viction. (Bouv¢cr‘s Law D»ctlonery)

In Lhe 1nstuat case, appllcant's cuntcmpt of court was Cflm—
inal by reason of "its belng in facie curiaz, not because it was in
violation of any public law exorpssly forbidding or commanding it
under pain of- punlshment. It was punished not in the name of the
State of New Jersey, in a scparaté proceeding wherein the State and
the applicant were adv;rsary par+Lgs (as for example a proqecutﬂon
in a criminal court for the crime of perjury) but 1nc;deatally in
the course of a civil proceeding in the Court of Chancery (whlch is
a court of civil and not criminal JUTlSdlLElOH) in the exercise of
its unquo tioned jurisdiction to mete out summary punishment of
fine and imprisonment for acts, whether civil or crlmlnal contemn-
ing ite dignity. = ' .

It must be concluded thqt'appliéunf's‘adjuuiCWtion of having’
committed a criminal contempt of court is not a conviction of crime
witnin the meaning of R. 8. 33:1-25.

It is recommended that applicant be advised that he is not in

eligible for employment on licensed premises merely because of his
adguulcation of guilt of criminal. contempt of court

Emer son A.gTschupp," i///
- Attorney. M

APPROVED:
O /; , / : / } ,Z-) g \"’““‘"’
»A) L lewnt/R 1 VW/zaz/ﬂéL

Commissioner.




