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MacCrellish & Quigley Co., Printers, Trenton, N. J. 

ew Jersey Supreme Court. 

Drs'l'RIC'l' CouR'l' oF THE CrTY oF PERTH AMBOY. 

'l'HE TOWNSHIP OF CRANBURY, 
Plaintiff, 

vs. 

CH A11BERLI r & BARCLAY, INC._. 
Defendant. 

OTICE OF PPEAL. 

10 

To TVilton Applegate, Esq., Attorney of Plaintiff: 20 
Ta ke notice that the defendant, Chamberlin & Bar~ 

L lay, Inc., herel y appeal to the ew Jersey up rerne 
ourt from the judgment rendered in the above stat ed 

action. 
(Signed) A. V . DJ\'XES, 

Atto rney of Defendant . 

Due and legal ervice of a copy of the with in otic~ 
of ppeal i herel _ ackn O\Yle<lgecl thi first day of Octo-
ber. 1926. 

( i<Tned) \V1LTO T . PPLEGATE, 80 
AttorneJ ' of Plaintiff. 

FileLl January 8, 1927 . 
. \RR J. HARD IMA , 

Clerk. 
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2 State of Deniand. 

PER1'H AMBOY DISTRICT Cou1n. 

CRANBURY TOWNSHIP} A MU-
NICIPAL CORPORA1'ION OF THE 
STATE OF NEW JERSEY) 

Plaintiff} 

vs. 

CIIA1\IIBERLI & BARCLAY} INC., 
A CORPORATION ORGANIZED 
UNDER THE LAWS OF EW 
JERSEY11 

Defendant. 

Action in Tort. 

STATE OF DEMA D. 

The plaintiff, a municipal corporation of the Count y 
20 of :Middlesex and the State of ew Jersey, demand s 

the sum of two hundred ( 200.00) dollar' from th e 
defendants for this: 

That on or about :March 25, 1925, the said defend -
ant Chamberlin & Barclay, Inc., , old all the good 
and chaLtels a essecl in the name of a certain Georgl.! 
R. Thompson, of the said Town hip of Cranbury. on 
v\ hich taxes were clue totaling the sum of ninety-nine 
dollar and fourteen ( 99.14) cents, by virtue of a 
foreclo nre of a certain chattel mortgage given the said 
Chamberlin & Barclay, Inc., by the said George R 

30 Thomp on; although the aid Chamberlin & Barclay , 
Inc., were officially informed of the fact that the taxe ..., 
were clne on the said chattels and demand wa mad e 
of the ~aid Chamberlin & Barclay, Inc., by the official 
tax collector of the municipality for the payment of 
the said taxe and in · spite also of the fact that the 
aid tax collector officially made a levy by mean of a 

distres warrant on the said chattels before the same 

Transcript. 3 

were sold for the purpose of collecting the taxes due 
as stated. 

\ \Therefore, the said Township of Cranbury demands 
fro m the sai d Chamberlin & Barclay, Inc., the sum 
uf ninety-nine dollars and fourteen ($99.14) cents, 
\rit h legal interest from March 25. 1925, and costs of 
!:>Uit to be taxed. 

(Signed) WIL1'0N T. APPLEGATE, 
Attorney for Plain.tiff. 

Service of a copy of the within Summons and State 
u f Demand is acknowledged this 29th day of April, 
,\. D. 1926. 

CHAMBERLI & BARCLAY) I c.J 
By (signed) E. S. BARCLAY) 

Vice-President. 

DISTRICT COURT OF THE CITY OF PERTH AMBOY. 

CR,\XBURY TowNSHIPJ A Mu-
xrcrPAL CoRPQRATION OF THE 
STATE OF J~W J ERSEYJ 

Plaintiff, 
vs. 

CHAMBBRLIN & BARCLAY, INC.) 
,\ CORPORATIO ORGANIZED 
L XDER 'l'HE LA ws OF EW 
JERSBY, 

Defendant. 

TR ,\ SCRIPT. 

In Tort. 
Demand $200. 

\\' ilton T. ,\pplegate, Plaintiff's Attorney; A. V. Dawes, 
Defendant's Attorney. 

Summons, $1.50; service, 60 cents; trial fee, $1.50; 
bond, $1.00. 

10 
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30 



4 Transcript . 

Summons was issued tested April 28th, A. D. 1926, 
returnable May 10th, A. D. 1926. 

Service of a copy of the within summons and state of 
demand is acknowledged this 29th day of April, A. D. 
1926. 

CHAMBERLIN & BARCLAY, INC., 

By E. s. BARCLAY, 

Vice-President. 

10 Plaintiff's demand was filed April 28th, A. D. 1926. 
May 10th, A. D. 1926-This cause adjourned unt il 

May 17th, June 7th, June 14th, June 28th, July 26th 
August 23d, August 30th, September 16th. 

September 16th, A. D. 1926-This cause was called 
at ten o'clock in the forenoon. 

Plaintiff appeared by Wilton T. Applegate. Defen -
dant appeared by A. V. Dawes. 

State of facts filed May 17th, 1926. 
Notice of appeal filed January 8th, 1927. 

20 Bond filed January 8th, 1927. 
Judgment was rendered for plaintiff for the sum of 

$102.04 damages, and $8.70 costs of suit. 
Transcript, 50 cents. 
I, Harry J. Hardiman, do hereby certify that this is 

a true and correct copy of the docket entry in above 
case. 

December 31st, A. D. 1926, transcript for docketin g 
was issued. 

[SBAl,] 
HARRY J. HARDIMAN, 

Clerk District Court of the City 
of Perth Amboy, New Jersey. 

J 

State of Facts. 

,· DISTRICT COURT OF THE CITY OF PER'fH AMBOY. 

THE TOWNSHIP OF CRANB U RY, A 

M U NICIPAL CORPORATION, 
Plain,tiff, 

vs. 

CHAMBERLIN & BARCLAY, INC., 
Defen ,dants. 

STATE OF FACTS. 

The following are the agreed State of Facts: 

5 

The defendant, Chamberlin & Barclay, Inc., held two 
chattel mortgages covering all the goods and chattels 
of George R. Thompson, in the Township of Cranbury, 
County of Middlesex and State of New Jersey, one 
dated March 12, 1922, and the other dated May 6, 
1925 to secure the sums of $1,450 and $389.02 re-

' 

10 

spectively, and which were duly verified according to 20 
law, and duly recorded in the Clerk's office of the 
Conntv of l\1iddlesex , and that there was due upon the 
said chattel mortgages the sum of the principal of the 
mortgages. 

That the defendant, by virtue of the said chattel mort-
gages , duly sold the goods and chattels covered by the 
said chattel mortgages , and did not raise from the ~aid 
~ale sufficient to , pay the amounts clue on the said 
chattel mortgages. 

There was due to the Township of Cranbury on the 
day of the sale for taxes the sum of $99.14, assessed 30 
against the said George R. Thompson for the years 1924 
and 1925, and on the clay of the chattel mortgage sale, 
the collector distrained the goods covered by the chattel 
mortgages, but before the sale, March 31, 1926, by 
making an inventory of the goods and after that the 
said sale took place. 

The validity of the mortgages of Chamberlin & Bar-
clay, Inc. , is admitted , and the question is whether or 
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6 State of Facts for Appeal. 

not the taxes become a paramount lien over the chattel 
mortgages held by the def enclant. 

If the chattel mortgages are a paramount lien over 
the taxes on per onal property, the clef enclant 1s en-
titled to judgment. 

If not, the plaintiff 1s entitled to judgment 111 the 
sum of 99.14. 

( Signed) WIL'I 'ON T. APPLEGAT~1 

Attorney for Plaintiff. 
(Signed) .L\. V. DAWES1 

Attorney of Defendant. 

EW JERSEY SUPREME COURT. 

'l'HB TOWNSHIP OF CRANBURY} 
Plaintiff mzd Respondent 1 

vs. 

CHAMBERLIN & BARCLAY} INC.J 
Defendant a.nd Appellant. 

ST A TE OF F CTS FOR APPEAL. 

The following are the the agreed state of facts: 
The defendant, Chamberlin & Barclay, Inc., held two 

chattel mortgage covering all the goods ancl chattels 
of George R. Thomp on in the Township of Cranbury, 

30 County of ~1ickllesex and State of New Jersey, one 
dated March 12, 1922, and the other dated l\1ay 6, 
1925, to secure the sum of fourteen hundred and fifty 
dollars ( $1450), and three hundred and eighty-nine 
dollars and two cent. ( 389.02), respectively, and 
which were duly verified according to law, and duly 
recorded in the Clerk's office of the County of Middle-
sex and that there was due upon the aid chattel 
mortgage , the sum of the principal of the mortgages. 

State of Facts for Appeal. 7 

That the defendant, by virtue of the said chattel 
morto-ao-es, duly old the goods and chattels covered by 
the s:id chattel mortgage , and did not raise from t~e 
::.aid sale sufficient to pay the amounts due on the aid 
chattel mortgages. 

There was clue to the Township of Cranbury on the 
day of the sale, for taxes, the sum of $99.14 assessed 
•tcr~inst the said George R. Thompson for the years 1924 
:1~d 1925, and on the clay of the chattel mortgage sale, 
the collector distrained the goods covered by the chattel 10 
mortgages, but before the sale, March 31, 1926, and 
after that the sale took place. 

The validity of the mortgages of Chamberlin & Bar --
clay, Inc., is admitted, and the question is whether or 
not the taxes become a paramount lien over the chattel 
morto ·ao-es held bv the defendant. 

b b • . 
If the chattel mortgages are a paramount lien oyer 

the taxes on personal property, the defendant is en-
titled to judgment. If not, the plaintiff is entitle~ l to 
juclo-ment in the sum of $99.14. J uclgment was given 20 
·,or ~he plaintiff for the sum of taxes plus interest and 
costs. 

The parties hereto, by their respective attorneys, sub-
mit the ab oye as the State of the Case for 1\ ppeal, and 
they further admit that the defendant duly appealed to 
the Supreme Court of the tate of ew Jersey from 
the judgment rendered in the above cause, and duly 
gave se urity, and that the reasons for appeal were 
duly served. 

WILTON T. APPLEGATE, 
Attorney for the Plainti.ff 

A. V. DAWESJ 
Attorney of the Defendant. 

30 



8 Reasons for Renewal. 

NEW JERSEY SUPREME COURT. 

THE TOWNSHIP OF CRANBURY, 
Plaintiff and Respondent, 

vs. 

CHAMBERLIN & BARCLAY, INC., 
10 Defendant a.nd Appell.ant. 

20 

30 

REASONS FOR REVERSAL. 

The defendant-appellant hereby assigns the followin g 
rtasons for reversing the juclgl)}ent rendered in th e 
above cause in the District Court of the City , of Perth 
A.mboy: 

L That the Court erroneously adjudged that th e 
taxes · asses sed upon the personal property of Georg e 
Thompson became and were a paramount lien over the 
chattel mortgage s held by the appellant upon the good s 
2.ncl chattels of George Thompson, delinqu _ent taxpayer , 
which chattel mortgages were duly recordec;:1 in , the 
Clerk's office of the County of Middlesex, and wer e 
Yalid liens against creditors which chattel mortgage s 
were duly recorded prior to the assessment of the taxes 
levied by the plaintiff-respondent. 

2. That the State of Facts submitted to the Court 
L:elow, the judgment should have been in favor of the 
defendant and against the plaintiff. 

AARON V. DA WES) 
I 

Attorney of Appellant. 
Endorsed: I 

Filed January 7, 1927. 
Service of the above duly admitted by 

WILTON T. APPLEGATE; 
Attorney of Plaintiff-Respondent. 

Opinion. 

NEW JERSEY SUPREME CFURT. 

T HE TOWNSHIP OF CRANBURY) 
Plaintiff-I? es pondent) 

vs. 
CHAMBJ-<~RLlN & ~Al~CLAYJ INC.) 

Defendant-Appellant. 

OPINION. 

Decided January 5, 1928. 

9 

On appeal from the District Court of the city of Perth 
Amboy. 

Before Justices KALISCH) KATZENBACH and LLOYD. 
For the appellant, Aaron V. Dawes. 
For the respondent, Wilton T. Applegate. 

PER CuRIAM. 

10 

The plaintiff below recovered a judgment against the 20 
def end ant below, in the Perth Amboy District Court, for 
the sum of $102.04, with costs. From this judgment 
the defendant below appeals to this court. 

The fact s agreed upon between counsel of the re spec-
tive litigant s, · presenting the legal question involved in 
th is appeal, are as follows: "The defendant, Chamher-
lin & Barclay, Incorporated, held two chattel mortgages 
cuvering all the goods and chattels of George R . Thomp-
~(J 11 in the township of Cranbury, county of Middlesex 
and State of New Jersey. One dated March 12th, 1922, 
and the other elated ]\Jay 6th, 1925, to secure the sum of 30 
$1 .-1-50 and $389.02, respectfully, and which were duly 
vr rifiecl according to law, and duly recorded in the 
clerk' s office of the county of l.\l[iddlesex, and that there 
\\ as clue upon said chattel mortgage the sum of the prin-
cipal of the mortgages." 

"That the defendant, by virtue of the said chattel 
mortgage, duly sold the goods and chattels covered by 
the said chattel mortgages, and did not raise from the 
said .• ale . sti_ffici.ent to pay the amounts due on the said 
chattel mortgages.'' 



10 Opinion. 

"Tl l ~ere wa cue to the township of Cranbury on the 
clay ot the sale, for taxes, the sum of $99.14 asse ssed 
against the aicl George R. · Thompson for the year s 
1924 and 1925, ancl on the clay of the chattel morto-a<rc 

1 I 
h h 

s;t e, t 1e collector clistrainecl the goods covered bv the 
d;attel mortgages, but before the sale of 1Iarch · 3 bt , 
1926, and after that the sale took place.'' 

''The validity of the mortgages of Chamberlin & Bar-
clay, Incorporated, is admitted, and the question is 

10 whether or not the taxes become a paramount lien oycr 
the chattel mortgages held by the defendant.·, 

"If the chattel mortgages are a paramount lien o, er 
the taxe on personal property, the defendant is entitle d 
to judgment. If not, the plaintiff is entitled to J. udo-ment 
. 1 b 
111 t 1e sum of $99.14.'' 

The latter figure repre ents the exact amount of the 
taxes without intere t added. 

It i undoubtedly the ettled law in this state that ta . ·es 
or assessments do not become liens upon property, e ·-

20 cept by virtue of express legislation, and are collectible 
c nly in the manner prO\ icled by the statute. 

For the appellant it is argued that there is no statut e 
in this State \Yhich makes taxes or assessments, le\·ied 
;ig-ainst personal property a first lien or charge upon per-
s<inal property, and the mortgagee, therefore, was en . 
t;tled to collect, out of the proceeds of the sale of the 
l:ropcrty, the whole amount clue it, regardless of the 
tc:ct that there had been, prior to such sale, taxes levied 
upon the property and a distress warrant issued to collect 
the same, and though the proceeds derived from such 

O ~de were insufficient to satisfy the distress warrant. 
By section 513, page 870 of the laws of 1918, it i, 

pr?,·ided: '' To ta .· or assessment imposed or levied in 
this State ~hal~ be ·et aside or reversed in any court o f 
~aw or e~1mty 111 any action, snit or proceeding for any 
1rregulanty or defect in form or illeo-alit)· in a sessino-l . . b b' 
ayu~g or levymg a1:y such ta.· assessment, or in the pro-

ceeclmg for collectmg the :ame, if the person agains t 
"horn or the property up ,vhich such tax or as essment 

< I 

0 pinion. 11 

is assessed or laid is, in fact, liable to taxation for a -
...,c~sment in respect to the purpose for which such ta'\: 
< ,,. assessment is levied, assessed or laid; and the court 
in which any action, suit or proceeding is, or shall be 
pending to review any such tax or asse sment, is re-
quired to am encl all irregularities or errors or defects, 
and is empovvered if need be to a certain and determine 
i, ir what sum such person or property was legally liable 
ior taxation or assessment, and by order or decree to 
r.· the amount thereof, and the sum so fi.,ecl shall he the 10 
~imount of tax or assessment for which such per ' 011 or 
pt operty shall be liable, and the same shall be and remain 
a first lien or charge upon the property and person, and 
collectible in the manner provided by law, the same as 
1 i such tax or assessment had been legally levied, 
l~""essecl or imposed in the first instance ,:, * * '' 

\ Ye think this language is sufficiently explicit to con-
:--titute a tax or asses ment, regularly levied in the first 
instance, against person or property, a first lien upon 
personal property. Ve must attach some significance 20 
ill that part of the section which declares that ''the same 
shall be and re1~1ain a first lien upon the property 1.mcl 
person, and collectible in the manner provided by law, 
the same as if such ta.· or assessment had been legally 
le, iecl, assessed or imposed in the first in tance ,:, * *. · · 

To adopt any other view would necessarily invoke as 
interpretation of the statute, ·which would lead to an ab-
. urdity, namely that where a tax or assessment is irregu-
larly as essed and levied against a person or upon lJer-
spnal property, such irregularity can be cured, and when 
this i clone renders such tax or a sessment a first lien 30 
tipon the personal property irregularly levied against, 
\\ hereas in a case where the tax or asses ment is regu-
htrly levied, in the first instance, such ta .· or assessment 
does not become a first lien upon the property a sessecl 
01 taxed. 

To give effect to the contention of counsel of appel-
bnt would not only exempt all personal property upon 
which chattel mortgages and other liens created by the 



12 ludgme11t of Affirmance . 

acts of the parties existed, but would tend to open thr 
door wide to the e\'asion of payment of ta.·es and as~ess-
rnents by parties creating liens upon property prior to the 
date when such taxes or assessments become liens. 

\Ve have, therefore, reached the conclusion that from 
a consideration of the questions raised and argued in the 
brief of counsel of appellant, that the ta.', levied by the 
township of Cranbury, was a prior lien to the chattel 
mortgages existing on the property. 

10 Judgment is affirmed, with costs. 

Tug TowxsntP OF CRA. "HURY, 

1::--J" T!lg Coux'l'Y or, l\1umut-

1
. 

s1,:x, 

1 > laintiff-Respo 11dcnt, 
l'.S. 

1 

20 Cn.\:-.1BgR1,1.· & DARCL.\Y, I.re.,) 
Prosecutor-Appel/ant. 

JUDGl\IENT Of AFFIR..\IA CE. 

(Filed 11farclz 21, 1928.) 

The Court having inspected the transcript and pro-
ceedings of the District Court of the City of Perth Am-
boy, returned with the certiorari in this cause, the rea-
snns for reversing the judgment below, and heard the 
argument of counsel thereon, and ha, ing duly con-

30 sidered the sa:rne, do order that the judgment of the Dis-
trict Court of the City of Perth .\mboy be in all things 
affirmed with costs, ancl the record remitted to the Court 
below to be proceeded with according to law and the 
practice of said Court. 

Entered March 17, 1928, on motion of 
\Vrr.,To ... T T. PPLI~G,\TE, 

Attorney of Plaintiff-RespoJZdcnt. 

Notice of Appeal . 

T HB TowxsHIP 01;- CRANBURY, ) 

11,T_THB Couwry OF l\Iumu~ -
~1.,x, 

Plai1Ltiff-Respo11dcnt, 
vs. 

C 11,urngRLL' & DARCL.\Y, L·c ., 
Prosecutor-Appclla nt. 

1TOTICE OF APPEAL-APPEAL . 

13 

'j o the Township of Cranbury in the Count}' of 11Iiddlc-
scx aJZd U'ilto11 T. -'lpplcgatc, Esq., its attonzc:y: 

Chamberlin & Barclay, Inc., hereby gives notice that 
it appeals to the Court of Errors ancl Appeals of the State 
u ... Tew Jersey, as the last resort in all causes, from the 
judgment entered in the Supreme Court in this State 
affirming the judgment of the District Court of the City 

10 

c•f Perth Amboy brought up by certiorari into the Su- 20 
preme Court : 

And the said Chamberlin & Barclay, Inc., hereb) 
~tates its ground of appeal that the Supreme Court 
erred in giving judgment of affirmance of the proceed-
rngs and judgment of the District Court of the City of 
11crth _ \mboy, whereas the Supreme Court should have 
n_•yersed the judgment of the said Di<,trict Court of the 
City of Perth Amboy. 

..,. . - ,.. 

A. V. DAWES , 

Attorney of Appellant. 



MacCre llish & Qu igley Co., P rinter s, T renton, N. J. 

NEW JERSEY 

Court of Errors and Appeals 

THE Tow SHIP oF CRA BURY, 

Plaintiff and Respondent, 
vs . 

CHAMBERLI & BARCLAY, I c., 
Defendant and Appellant . 

BRIEF FOR DEFENDANT=APPELLANT 

INTRODUCTORY STATEMENT. 

The Township of Cranbury brough t it action in the 
District Court of Perth Amboy aga inst Chamberlin & 
Barclay, Inc., to recover the -amount of personal taxes 
assessed against one George R . Thompson for the years 
1924 and 1925, respectively, alleging that on the thirty-
first day of March, 1926, the collector had distrained the 
goods and chattels belong ing to Thompson and that the 
defendant had converted the same to its own use. 

The def end ant at the time held two chatte l mortgages 
executed by Thompson covering all his goods and chat-
tels, one dated March 12, 1922, and the other May 6, 
1925, to secure sums of $ 1,450 and $389 .02, respective ly, 
admittedly valid chattel mortgages and on the same day 
that the distraint was made sold the same at public sale 
under its two mortgages and realized less than the 
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amount due to the defendant. The District Court of 
Perth Amboy gave judgment in favor of the Townshi p 
and the defendant appealed to the Supreme Court. The 
Supreme Court affirmed the judgment below and this 
appeal was taken from the judgment of the Suprem e 
Court. The question involved is whether or not unde r 
the Statutes of New Jersey these taxes on personal prop-
ety were, superior liens to the mortgage liens of the de-
fendant. The Supreme Court held that they were such 
prior liens under Section 513, p. 870 of the Laws of 
1918, which Section 513 will be found also in 4th Comp. 
Stats., p. 5171, and also is incorporated in the Tax Act 
in Section 39, p. 5124 of 4th Comp. Stats. This statute 
reads as follows : 

"No tax or assessment imposed or levied in 
this State shall be set aside or reversed in any 
court of law or ~q_µi_ty in any action, suit or pro-
ceeding for any irregularity or defect in form, 
or illegality in assessing, laying or levying any 
such tax or assessment, or in the proceeding for 
collecting the same. iJ the person against whom or 
the property upon which such tax or assessment 
is assessed or laid is, in fact, liable to taxation 
o_r assessment in respect to the purposes for 
which such tax or assessment is levied, assessed 
or laid; and the court in which any action, suit • or proceeding is or shall be pending to review any 
sue] 1 tax or assessment is required to amend all 
irregularities or errors, or defects, and is em-
powered, if need be, to ascertain and determin e 
for what sum such person or property was legally 
liable to taxation or assessment, and by order or 
decree to fix the amount thereof; and the sum so 
fixed shall be the amount of tax or assessment 
for which such person or property shall be liable 
and the same shall be and remain a first lien or 
charge upon the property and persons, and col-
lectible in the manner provided by law, the same 
as if such tax or assessment had been legally 

3 

levied, assessed or imposed in the first instance 
by the city, town, township, commissioner, board 
or other authority attempting to make, impose or 
levy the same; it shall be the duty of the court 
to make proper levy, imposition or assessment in 

· all cases in which there may lawfully be an as-
sessment, ·imposition or levy; and such court is 
hereby given full and aniple authority to make a 
lawful levy, assessment or imposition." 

The opinion held that a lien was to be implied from 
the language that "the sum so fixed * * * shall be 
and remain a first lien or charge upon the property and 
persons." 

ARGUMENT. 

The statute just cited was passed for the purpose of 
rendering ineffectual technical objections to taxes which 
otherwise were validly imposed. Chief Justice Beasley 
in Conover v. H once, 46 N. J. L., 346, said respecting 
this act, "As I read that act, its effect is to destroy, root 
and branch, the power to defeat such a proceeding ex-
cept upon a meritorious ground. The express purpose 
of this law, therefore, is to prevent for the future the 
frustrat ion of taxation on the ground of erroneous pro-
cedure ." Justice Depue said in State v. Montclair and 
Greenwood Lake R. R. Company, 43 N. J. L., 524, at 
528 respecting this act, "This act should be liberally con-
strued. It was designed to correct the evils arising from 
the frequent evasions of taxation by means of errors 
and omissions in the form and manner of assessment." 
The construction of this act should be confined to the 
mischief which the legislature was intending to suppress 
and the construction thereof should be within the lan-
guage and not beyond. The language of the statute 
which in substance directs the court to ascertain for what 
sum such person or property was legally liable to taxation 
or assessment and the sum so fixed shall be the amount of 
tax or assessment for which such person or property 
shall be liable can only be given effect to by canvassing 
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other provisions of the statute to ascertain when there 
is a lien for taxes. Mr . Justice Parker in Reynolds v. 
Paterson, 49 N. J. L., 380, said that this very act "does 
not give the court original power to tax or assess, but 
only to apply the provisions of existing valid laws to 
the case before the court." The paragraph of the statute 
stressed in the opinion of the Supreme Court declares in 
substance that the sum found by the court shall be and 
remain a first lien or charge upon property and persons 
and therefore it would seem as if the construction of the 
Supreme Court of this statute has deleted therefrom the 

d "h " d" "T 1 wor s c arge an persons. axes upon rea estate 
are a first lien by the express provision of the statute. 
Personal taxes become a charge upon personal property 
when there is a distraint or seizure of the goods and 
chattels of the taxpayer and are a charge upon the per-
son by the provision of the statute that in a deficiency of 
pl~rsonal property, imprisonment of the delinquent tax-
payer is provided for. The case of Wright st own v. 
Salvation Arm3 1

1 97 N. J. L., 89, holds that taxes upon 
real estate cannot be collected from the taxpayer per-
sonally but only in the manner provided by law would 
seem by the construction placed upon the statute by the 
Supreme Court to have been wrongly decided. The pro-
v:sions of the tax law relative to "charges" and personal 
liability for taxes are as follows: 

Section 202 of 2d Cum. Comp. Stats., p . 3483 (Laws 
of 1918, p. 848, Sec. 202): 

"All property, real and personal, within the 
jurisdiction of this State , not expressly exempted 
by this act or excluded from its operation, shall 
be subject to taxation annually under this act at 
its true value, and shall be valued by the assessors 
of the respective taxing districts. Property 
omitted by the asses ors may be assessed a here-
inafter provided. All property shall be assessed 
to the owners thereof with reference to the 
amount owned on the first day of October in each 
year, and the persons so a sessed for the per anal 
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property shall be personally liable for the taxes 
thereon." 

Section 606 of 2d Cum. Comp. Stats., p. 3502 (Laws 
0f 1918,p. 874, Sec. 606): 

"It shall be the duty of the collector, in person 
or by deputy, forthwith after the first day of 
December to enforce the payment of all taxes on 
personal property and poll taxes and dog taxes 
by distress and sale of any of the goods and chat-
tels of the delinquent in the county; * * * 
if goods and chattels of the delinquent cannot be 
found, or not sufficient to make all the money 
required to pay taxes on personal property and 
poll tax and dog tax, then it shall be the duty 
of the collector in person or by deputy, to take 
the body of the delinquent and unless the tax is 
at once paid, with costs, to deliver the same to 
the sheriff or jailer of the county, to be kept in 
close and safe custody until payment be made of 
the amount due on said taxes, with costs * * *" 

Section 607 of 2d Cum. Comp. Stats., p. 3503 (Laws 
0£ 1918, p. 875, Sec. 607) : 

"Where goods and chattels have been dis-
trained, the collector shall give public notice of 
the time and place of sale and of the property 
to be sold, the name of the delinquent and the 
amount of his tax in default, at least five days 
previous to the day of sale by advertisement 
posted in at least five public places in the taxing 
district where such sale is to be made; such sale 
shall be at public auction and, if practicable, no 
more property shall be sold than is sufficient to 
pay the tax, interest and costs due * * * " 

It is respectfully submitted that these sections do not 
give any lien upon the personal property of the delin-
quent taxpayer until after distraint has been made of his 
goods and chattels. Linn v. 0 1 Neil, 55 . J. L., 58, 
holds that "taxes become a lien on property only by force 
of legislation." 



6 

Archibald v. Jlaureth, 92 . J. Eq., 357, it is held tha t 
''Taxes become liens on property only by expre s legis-
lation and can be collected only in the manner provide d 
by statute and that the exi tence of a tax lien must not 
be left to doubtful construction." CAI THE EXIS T-

F,NCE OF A LIEN FOR TAXES DOES NOT IMPLY A PRIO R 

L1EN. 
Blacliwell v. TVest .Amwell, 43 . J. L., 165 at 166, 

the Court said: "There i no question but that in th e 
ab ence of tatutory provi ions to the contrary a sale of 
l;_--,nd for taxes passes uch estate only as the owner had 
at the time of the asse sment. The estate acquired by 
the mortgagee prior to the assessment is not affected by 
such sale.'' 

In Doios Trustee, etc., v. Drew, 27 . J. Eq., 442, it 
\Vas decided that in the absence of an expre s legislativ e 
declaration that a tax levied against a mortgagor on 
mortgaged premi es subsequent to the execution and 
registry of a mortgage was not a paramount superseding 
Len to the morto-age. Taxes levied sub equent to the 
registry of a mortgage do not have priority over it with -
out exp res legislation giving them priority. 

In this case on appeal to the Court of Errors and Ap-
peals, 28 . J. Eq., 459, it was said: "Under a sale of 
land for the payment of taxes the estate only which the 
(1wner had at the time of the a sessment passes. The 
e:;tate acquired by a mortgagee prior to the assessment is 
11ot affected by such sale.'' It is also well settled in this 
State in Freeholders of .1\Jiddlesex Count)' v. State Bank , 
;10 . J. Eq., 311, that thi State does not po sess the 
Crown' common law prerogative to have its debts paid 
in preference to the debts of other creditors. 

It ha been exp re sly held in ew Jersey that tax liens 
tand a to preference, in order of their priority. Evans 

v. TValsh, 41 . J. L., 281, eem to be di po itive of the 
qne tion of lien. There was an execution in the heriff's 
hand is ued after tax warrant was placed in the col-
lector' hands. The execution was first levied but the 
court determined that the placing of the tax warrant in 
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the collector's hands created an inchoate lien on the goods 
and chattel . It will be noticed that the superior lien of 
the municipality was ustained because it had issued its 
tD.' \varrant and placed it in the officer's hands before 
the execution was delivered to the sheriff. 

T hat there is no lien f r personal taxes until dis-
traint was expre sly decided in the Court of Chancery 
in Jlan::o v. 1\1an::o, 133 Atl. 190. The question in that 
\\ a was as to the priority of liens between creditor and 
the municipality in a case in which a partnership was 
bemg wound up through receivership proceedings, the 
court held that taxes became a lien upon personal prop-
erty on and after December second of the taxable year 
on the theory that the municipal authorities would have 
cli trained the goods except that they were in custodia 
icgis and that a receiver appointed on December third of 
ti1e taxable year took title subordinate to the tax lien ' wherea had the receivership proceedings eventuated in 
a receiver before December econd, the municipal lien for 
tax es would have been subordinated to the receiver's 
tit le. Of cour e, the Court held that the creditors of the 
I artner hip had their lien upon the partnership goods 
fi, ed by the decree of dissolution and the appointment of 
1 receiver and this occurred in the ca e cited on Decem-
ber third of the taxable year. Furthermore, in Mullins 
ct al. v. IVa31or and Aldermen of Jersey Cit31, 61 . J. L., 
135, the Superme Court, speaking through Mr. Justice 
Dixon, said : 

"In executing such a warrant, the city collector 
is not confined to the property for which the tax 
was asses ed. The warrant commands him to 
make the tax 'of the goods and chattels of the 
per on named therein,' " 

and Vice-Chancellor Emery, in Dur3 1ce v. U. S. Credit 
SJ•stem Co., supra, at page 312 (37 . 156), say that: 

"The per onal property thus taxed, as well as 
other personal property, might be levied upon and 
sold under the warrant, previou to the expira-
tion of the year during which the lien continued.'' 
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See also 
Broeck v. Jersey City 1 44 N. J. L., 156. 

The Supreme Court opinion run athwart the expre ss 
provision of the tax act, to wit: that a chattel mortgag or 
may by claiming a deduction from his taxes of a chatt el 
mortgage debt be relieved of the payment of taxes to the 
amount of the debt and the amount so deducted shall be 
a personal liability of the chattel mortgagee. 

Section 302 of 2d Cum. Comp. Stats ., 3489 (Law s 
01 1918, p. 853, Sec. 302), provides that: 

"The assessor shall each year ascertain by dili-
gent inquiry and by the oath of person to be 
assessed and others, according to the best of his 
ability and judgment, the names of all the per -
sons taxable in his district and the true value of 
all the personal property therein. Every inhabi -
tant of the taxing district, and every owner of 
per onal property located in said district shall, on 
application of the assessor, forthwith render a 
true account of his name and personal property , 
money, effects and credits, and the asses or shall 
set down in a list in proper columns the names, 
the value of the personal estate assessed to each 
one, including the amount of the collectible debts 
due to him, except debts secured by mortgage on 
real estate in ew Jersey, * * *" 

Section 303, p. 3489, ibid.1 provides that: 
"After making the valuation of the personal 

property for which any person shall be a sessed, 
the assessor may deduct from such valuation all 
debts bona fide due and owing from such per on 
to creditors residing in the State, but no such de-
duction shall be made unless the debtor shall 
make claim therefor in writing under oath and 
therein set forth the debts owing by him * * * 
No mortgage on personal property, or on both 
personal and real property, or the debts secured 
by such mortgage, shall be assessed for taxation 
unless a deduction therefor shall have been 
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claimed by the owner of such mortgaged property 
and allowed by the assessor . * * *" 

The tax statute has thus provided a complete method 
whereby the chattel mortgagee is liable for the tax to the 
e_·tent of his mortgage debt. The conclusive presump-
tion is that this is the only remedy against the chattel 
mortgagee . 

In Conover v. I-Ionce1 46 N. J. L ., 347 at 349, it was 
held that a mortgagor who failed to claim the deduction 
avainst the mortgage upon his farm and make the appro-
priate affidavit, forfeits his right to have a deduction 
made therefor. The Chief Justice said at page 350 "It 
is in this way alone that he can make his claim." This 
~tatute prescribes a method whereby the chattel mort-
gagee may be compelled to pay the tax on the mortgage 
oebt and by implication therefore it forbids any other 
method for collecting the tax so far as his lien is con-
cerned. By implication it establishes the mortgage lien 
a~ Yalid. 

It is respectfully submitted that the tax lien established 
in the Supreme Court i inconsistent with the provisions 
d the section of the tatute last quoted. If there be, as 
i: supposed in the Supreme Court, a paramount lien for 
personal taxes upon the personal property of the 
L1x delinquent and if the statute stands that the 
chatt el mortgagee may be compelled personally 
tu pay so much of the taxes of the chattel mort-
gagor as repre ents the debt secured by the chattel mort-
gage, then the position of a chattel mortgage is pre-
carious. Taxes are assessed on personal property as of 
the first day of October of the year preceding the second 
clay of December on which date taxes may be distrained 
for non-papyment. The taxpayer may be in happy 
financial circumstances in October of the preceding 
year, but the whirligig of time may bring in reverses 
and when the taxes become payable in the December of 
the next year they may exceed the value of the property 
covered by the lien of the chattel mortgage. 
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Lastly, the legislation of this State respecting taxa-
tion of personal property has embodied a consistent pub-
ljc policy not to make the goods and chattels of a delin-
quent taxpayer chargeable with the tax unless the same 
have been seized under a distress. The legislature tried 
it.s hand in 1888 in making personal property taxes a 
lien but repealed the law in 1903, see P. L. 1888, p. 119; 
P. L . 1903, p. 443. Such was the legislative wisdom 
and experience with making personal property taxes a 
lien upon personal taxes. This law was discussed in 
Duryee v. U.S. Credit S31stem Co., 55 Eq., 311. 

It is respectfully submitted that the decision below 
should be reversed. 

AARO V. DAWES , 

Counsel of Chamberlin & Barclay, Inc. 

MacCrellish & Quigley Co., Printers, Trenton, fi. J. 

NEW JERSEY 

Court of Errors and Appeals 
Tug T owNSHIP oF CRANBURY, 

Plaintiff and Respondent. 
vs. 

CIIAMB ERLI & BARCLAY, I c., 
Defendant and Appellant. 

BRIEF FOR PLAINTIFF-RESPONDENT . 
On 1\Iarch 31st, 1925, a levy, in proper legal manner, 

was made under a distress warrant on goods and chat-
t.els of George R. Thompson for taxes clue the Township 
of Cranbury for the years 1924 and 1925. There were 
two valid chattel mortgages in existence against this 
property at the time of the levy and a sale was had 
under these mortgages by Chamberlin & Barclay, Inc. 
The sale under the chattel mortgages took place after 
the distress levy had been made. 

It is agreed that if the distraint gave a lien 
prior to that of the chattel mortgage , the judg-
ment of the District Court of Perth Amboy and 
of the ew Jersey Supreme Court should be 
affirmed. 

tl'he only question raised is one as to the interpretation 
of Section 513, page 870 of the Laws of 1918. The 
provisions of this act make taxes a first lien, even in 
cases of technical defects in assessing or leveying taxes. 
Certainly, if taxe , on personal property are a first lien 
by tatutory p.rovi i'on when there has been some irregu-
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larity or defect in form, or illegality in assessing, laying 
or levying such tax -or assessment, or in the proceedin g 
for collecting the same, the Legislature intended that 
such tax on personal property would be a first lien if 
the proceeding werei'n every respect, regular. 

The mortgages can surely be in no better positi on 
than an owner, reg:4rding taxes. Otherwise, all taxe s 
on personal property could be avoided by a chatt el 
mortgage. If the defendant were the owners of the 
chattels taxed, they could not eYacle the tax and to 
contend that an interest a mortgagee permits an evasion 
of a tax proper in all other respect is to state an absurd -
ity which would end the collection of any tax on per -
sonalty. 

''Where there i a divesture of the title to the prop -
erty, the city may not distrain; otherwise, it may. '' 
( Clark Rec., 513, 11! arch v. B urtJ 22, Federal Rep. 180.) 

Defendant-appellant makes the point that a chattel 
mortgagee can . be made liable for the tax to the extent 
of his mortgage debt. This provision, designed to settle 
tax relations between the mortgagor and the mortgagee , 
cannot, by a tretch of imagination, be tortured into 
giving the chattel mortgagee a better position than that 
of complete ownership. The provision clearly shows 
an intention to give a lien upon mortgaged chattels 

Everything that could be clone by the Township of 
Cranbury, in the instant case, wa clone. To put a 
mortgagee in a better position than the ·owner of chattel s 
would open the door to defeating all taxes on personal 
property. The existence of a chattel mortgage does not 
and cannot exempt personal property from tax liens . 

\VrLTON" T. APPLEGATE, 
Attorney for Plaintiff and Respondent. 




