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BRIEF FOR PLAINTIFF-APPELLANT 

Facts 

This is an appeal from the Supreme Court r e-
versing a· judgment of the Second District Court 
in an ac.tion instituted in the Second District 
Court of the City of Newark, to recover the sum 
of Two hundred iand fifty -six dollars and twenty -
five cents ( $256.25) with interest thereon and in 
which judgment was entered in favor of the · plain -
tiff and against the defendant, for the sum of Two 
hundred and fifty-six dollars and twenty-five 
cents ($256.25) damages and costs in the Second 
District Court of Newark, being the amount of 
commission due the plaintiff as broker for the 
sale of the defendant's real estate, No. 53 South 
Oriange A venue, Newark, New Jersey, to one Al -
fred J. Stern, rt' bona. fide purchaser procured 
through the efforts of the plaintiff. 
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The evidence shows that on the twenty-eight 
day of February, nineteen hundred and twelve, 
the defendant ,engaged the plaintiff to procure a 
customer for the above mentioned premise _s for 
the sum of ten thousand, two hundred and fifty 
dollars ($10,250) ,and at the s,ame time executed 
and delivered to the plaintiff the following writ-
ing: 

'' Feb. 28, 1912. 
"This is to certify that I will pay two 

and one-half (21/2) per cent commission 
on the sale of ,property 53 South Orange 
Avenue, Ne,wark, N. J. 

CHAS. STOPPER." 
As a result of the efforts of the plaintiff, on the 

8th day of March, 1912, the plaintiff procured a 
purchaser by the name of Alfred J. Stern whom 
he introduced to the defendant, and who subse-
quently entered into a valid and enforceable writ -
ten agreement with the defendant bearing date 
the said day and year, wherein Charles Stopper, 
the defendant, agreed to sell and convey the said 
premises at 53 South Orange Avenue, Newark, 
N. J., to the said Alfred J. Stern for the sum of 
Ten thousand two hundred and fifty dollars ( $10,-
250) a· copy of which agreement is annexed to 
the state of the c,a,se and made part thereof. 

The proposed purchaser, Alfred J. Stern, paid 
to the said defendant, Charles Stopper, the sum 
of Two hundred and fifty dollars ( $250) in cash 
as part consideration of said sale iu accordance 
with the terms of said written agreement, and 
although subsequently the transaction wa.s not 
completed by the delivery of the deed of con-
veyance because, as the evidence showed, the de-
fend:rnt, Charles Stopper, could not convey said 
premises free and c.le&r of all encumbrances as 
stipulated in s,aid written agreement, it was also 
established, and the Court found as a fact, that 
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the said Alfred J. Stern on his part was ready, 
able .and willing to carry out the terms of the pro-
posed agreement. It was also clearly established 
that it was through no fault of the agent that 
the said deal was not actually consummated, and 
the defendant retained the Two hundred and fifty 
dollars ( $250) paid on account of said agree-
ment. 

POINT I 

1. The Supreme Court ·.'erredinits construc-
tion of the paper writing offered in evidence 
at the trial of the case~ in holding that it was 
not a sufficient compliance with the Statute 
of Frauds. 

Upon a careful considera tiori of the opm10n 
of the Supreme Court, which is inserted in the 
state of the cas-e on page 16, it is apparent that 
the Court erroneously construed the paper writ-
ing upon which the plaintiff based his action, 
which paper ·writing reads as · follows: 

'' February 28, 1912. 
"This is to certify that I will pay two 

and a half ·(2 1/ 2) per cent commission on 
the sale of property 53 South Orange Ave -
nue, New.ark, N. J. 

CHARLES s rro PP]JR. '' 
which interpretation did not recognize the spirit 
and purpose • of the Statute of Frauds, as amended 
by Pamphlet Laws 1911, page 703, · which reads 
as follows: 

"No broker or real estate agent selling 
or exchanging land for or on a.c.count of the 
owner shall be entitled to any commissioi1 
for the s,aJe or e~change ,_of any real estate, 
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unless the authority for selling or exchang-
ing such land is in writing, and signed by 
the owner or his authorized agent, or the 
a.uthority of the broker or real e_state agent 
to make a sale or exchange of such land 
is recognized in writing or memorandu1n 
signed by the owner or his authoriized 
agent, whether or not such writing or 
memorarndum , is signed by said owner or 
agent before or after su .ch sale or exchange 
has been effected, and the rate of commis-
sion on the dol1ar shall have been stated 
therein.'' 

Under the common law an agent Wias entitlt~d 
to recover commission for the sale of real es1nte 
without any writing whatsoever from the owner, 
and this is still the law in a number of j urisdic-
tions, including the State of Massachusetts. 'L'he 
statute as will hereinafter apper:i,r did not change 
the situation, it simp]y introduced a new rule of 
evidence. 

·The fundamental canon of construction of stat -
ntes that v.ary, chang'e or alter the common law is 
to ascertain their spirit and purpos,3, :md in the 
consideration of that question the occasion anJ 
necessity of the statutory enactment, thE, defects 
or evils in the former law, and the remedy rro -
vided in the new one, must be considered, and the 
statute should be given that construction which 
is best calculated to adv ,anc.e the remedy proviclec~ 
by it and suppress the mischief which prec:flded 
its passage; but the ,operation of the statute 
should never be extended further than necessary 
to make its spirit and purpose effective. 

· In order to ascertain the real spirit arn1 pur-
pose of the legislature, it would be well to recall 
t.hat the tenth section of the Statute of Frauds 
and Perjuries first became a part of our Statute 
law .in 1873, and the act then passed was entitled 

• 
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' ' An act to regulate the commissions of brokers 
and real estate agents in the s:a1e of land,'; and 
the language of the act was as follows : 

"That no broker or real estate agent 
selling land on account of the owner shall 
be entitled to receive -any commission for 
the sale or exchange of a.ny real estate un -
less the authority for selling is in writ-
ing and signed by the owner, or his author-
ized agent, and the rate of commission 011 

the dollar shall have been stated in said 
authority." 

In 187 4 that act was included in the '' Statute for 
Prevention of Frauds and Perjurie ·s '' in the re--
vision of that year (Rev., p. 446) constituting 
Section 10 of that a.ct, and is substantially iden'--
tical with the act abo.ve quoted. 

The case of Stout vs. Humphrey, 40 Vr., 439, 
adopts the view of Justice Pitney who heard the 
case a.t Nisi Prius, and wherein he st ,a.ted: 

'' 'The tenth section of the Statute of 
Fr:auds does not merely say that 'no ac-
tion shall be maintained,' but th&t nt) 

broker or real estate agent selling or ex-
changing land for or on account of the 
owner shall be entitled to any cominissio11, 

· etc." 
It was also held by the trial judge 1n th1:; 

same case that: 
'' The Statute declared a pubHc poHei, 

viz.: In the absence of a W'l;itten contract, 
there shall be an absence of right to com -
pensa.tion for servi,ces, and so w11ere theft~ 
is not a written contract, a subsequent ex-
press promise to pay for the services is en-
tirely devoid of consideration.'' 

It further follows that the manifest purpr,se 
of _the statute was to protect owners of real es-
tate · against doubtful and conflicting claims ~en· 
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services presented by alleged agents in conne('.-
tion with real esta.t.e sa.ies, and to fix as a ter-
tainty, the compen.,ation which they were to re-
ceive for their services. 

Furthermore, in construing writings which 
come under this section of the Statute of Frauds, 
it must be remembered that the writing does not 
have to be an enforceable contract or agreerne11t 
between the owner and the broker; all the statute 
calls for is "an aruthority for selling in writin,a 
£igned by the own.er or his agent, or an a,u.thority 
to make a sale recognized in a writing or memo-
randum signed by the owner or his agent," so 
that all the cases bearing on contracts which have 
been construed as being insufficient to compl~~ 
with various sections of the Statute of Frauds, 
or similar statutes, or even cases on ordinary eon-
tracts ,a.s to whether the essential features of a 
binding or valid contract are contained in the writ.:. 
ing are really not applicable to the case at bar. 
There is a.bsolutely only one question, and that 
is, does the writing comply ( subject to the rules 
of construction here set forth) with the Statute of 
Frauds, as amended in St ,atute Law 1911, page 
703. 

In this connection the remarks of Justice Reed 
in the ease of Adams vs. Grady, 72 At. Rep., 55, 
are very pertinent: 

· "The right to bring an action for ser-
vices in negotiating the sale of property 
at the request of the owner was not cre-
ated by this statute. It existed at common 
law. The Statute only required that ev,i-
dence of the request arnd authoriza ,tion . 
must be in writing and that the rate of 
compensation shall als~ be fixed by the 
writing * * *. The Statute of Frauds 
merely introduces a new rule of evidence 
and does not alter or effect the rule of 

.. 
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pleading, nor is it perceived how the re-
quirement of authority t-0 act for tho do -
fendant as agent or broker shall bo in v.rri~-
ing differs from the requirement than :my 
other contract shall be evidenced by writ-
ing. The suggested distinction that 1 he 
statute requires a written wuthority 03 a 
condition precedent to the contract is 1lot 
substa 1ntial. The writing is evidence of. t~ie 
contract itself which consists of the em-
ployment of an agent to do certain work 
for his employer and the amount he is to 
be paid for that work when executed.'' 

POINT II 

The Supreme Court erred in its construc-
tion of the paper writing offered in evidence 
at the trial of the case, in holding that it was 
not a sufficient recognition of th-e authority 
of the broker to sell to comply with the Stat-
ute of Frauds. 

The Nineteen hundred and eleven amendment 
to the tenth section of the Statute of Frauds 

· evinces .a New Le~slative intention with regard 
to st-atutary limitation upon the right of a broker 
to recover. 

The Statute formerly was so phrased that it 
may have been a necessary interpretation to hold 
that the instrument which formed the broker's 
basis of recovery should contain an express au-
thority from the principal to his broker to make 
8ale of the land. 

The manner in which the 1911 amendment to 
the statute is phrased indicates a legislative de-
termination that with regard to thes,e, writings 
purely technical constructions should be avoided. 
This is clearly a:ppa.rent from the use of the word 
''recognized'' in the amendment. 
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It would seem that an expression in · the brok-
er's agreement from which can be gathered the 
principal 's intention to empower his broker to sell 
should be sufficient. In the instrument in ques-
tion, the principal [i;girees to pay commission '' on 
the sale'' of his property. It requires no violent 
wrenching of the present statute to assert that 
this is an authority from the principal to his 
broker to sell, and to hold otherwise would be to 
substitute formalism of e•xpression for evident 
intention and contemplation of the parties. It is 
therefore respectfully urged that the 1911 amend-
ment is completely satisfied by the writing in the 
ease at bar, and that in the words of the statute, 
the principal has ''recognized'' the authority of 
the broker and even if it is argued that this 
section of the Statute of Fr .ands can only be 
satisfied by a strict ,adherence to the words of 
the statute, the instrument is absolutely sufficient 
for this purpose. 

The indispensibility of a verbatim repetition 
of the words of a statute, has been a rule of con-
struction most studiously avoided hy modern 
judicial trend of thought. That the course will 
not be governed by mere subservienc:y of lan-
guage is exemplified by the case of Lustig v. 
Meirick, 53 Vr., 498, (following Mendel vs. Dan-
ish) in which this Court held, that although this 
section of the · Statute of Frauds required that 
the rate of commission on the dollar be specified, 
the statute • would be satisfied where the principal 
promised the broker ,a lump sum, without speci-
fying the rate of commis 'sion. This is in accord-
ance with the fundamental rule of the · common 
law that a remedial statute should be benignly 
construed, so as to remedy the evil and carry out 
the intention and policy of the legislature. It 
;may be true that the contention that inconveni-
ence_ arising from strict statutory construction 
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should be addressed to the Legislature and not 
to the Court. But it is not necessary for the 
Court to go to that length in the ease· at bar, in 
view of the · fact that the 1911 amendment obviates 
the necessity of strict adherence to the words of 
the statute. It is rational to presume that when 
the legislature declared that the broker's paper 
shall be enforeeable , if his authority was '' recog-
nized" in the instrument, it intended that the 
greatest dissimilarity of expressions could be 
used in this connection; otherwise the Legisla-
ture would not have softened the sterner exprPs-
sio:ri of the , old statute. 

If the Court should hold, that notwithstanding 
the evident permissibility of free expression un-
der the ,amendment, the writing at bar does not 
C'omply with the statute • as amended, it is con-
tended that there is sufficient in the writing from 
which this statutory element can be inferred. 

That the Court will lend inference to sustain 
the writing is apparent in the ease of Stout vs. 
Hu,mphrey (supra) in which Justice Pitney says: 

'' The statute declared a public policy, 
viz., in the absence ·of a written co-ntract, 
there · shall be an absence of right to com-
pensation for serv\l~es. '' 

The prime element ,and enforcibility of the 
broker's right of action is that he has a writing; 
not that it absolutely a·ccords with the exact word-
ing of the statute . 

'' Courts may resort to an implication 
to sustain a statute •, but not to destroy it.'' 

Atlantic City Co. vs. Consumers 
W a.ter Co., 17 Stewart, 427. 

In the case at bar, where the broker has per-
formed the services, and the statute is raised as 
a defence which is not a shield against, but an ad-
vancement of fraud, the Court should interfere 
hy liberal construction, and if there is eno·ugh in 
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the instrument from which fair inferenee of au-
thority c.an be gleaned, the instrument should be 
upheld as complying with the statute. Otherwise, 
a just debt will be escaped by a.scribing sover-
eignty to the letter and not to the , spirit of the 
law. This statutory construction by implication 
does not involve the opprobrium of fostering any 
of the evils which the st&tute intended to remedy. 
The principal is not t,aken advantage of by a 
false , or imaginary claim, but is merely barred 
from taking the benefits of his a.gent's . service 
without eompensation by the unmeritorious in-
sis.tment that the agreement which induced the 
broker to expend effort in his behalf did not con-
stitute absolute similitude with the words of a 
statute. The Statut .e of Frauds was enacted to 
protect the , owners of re.al estate against the im-
position of fraud of real estate agents not to 
enable the owners of real estate to commit such 
fraud and imposition against su_ch agents. 

POINT III 

The Supreme Court erred in its construction 
of the paper writing offered in evidence at 
the trial of the case, in holding that the same 
was not a sufficient authority to any broker 
to sell the land in compliance with the Statute 
of Frauds. 

In the case of Carr vs. Lynch (1899), L. R. 
. (1900), 1 Chancery, 613, in an agreement in writ-
ing signed by the lessor he agre ·ed as follows : 

''De-ar Sir: In consideration of you hav-
ing this day paid me the sum of 50£ I 
hereby agree to grant you or your assigns 
a furthe ,r lease, etc.'' 

'' The agreement contained no other de-
scription identifying the person to whom 
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the further lease was to be granted. Held 
that there was a sufficient description of 
the parties to satisfy the statute. Court 
citing the maxim: 'Id certu ,m est quad c~r-
tu •m reddi pontest' (That is certain which 
can be made -Certain), citing case of Pla1.d 
vs. Bourne, L. R. (897), 2 Chan., 281, 
which held that parol evidence was ,admis-
sible to show what was the subject -matter 
of the contract.'' 

The fact that the pa:per writing was not ad-
dressed to the broker is not at all material. The 
agreement was made with and the broker was en-
gaged by the def end ant and was the proc:uring 
ca use of the sale. · 

It is not at an necessary that the writing con-
tain all the - elements of a valid and subsisting 
agreement, the writing being merely required -as. 
evidence, the proof being that the· writing was de-
livered to the broker with whom the agreement 
for commission and for the sale of this property 
was made; it is not fatal to the writing that the 
broker's name does not appear on· the same. 

· The other question raised by the defendant, 
that the rate of commission was not expressed in 
the paper writing, has been settled by the authori-
ties in this State. 

Mendles vs. Danish, 45 Vr., 333 (Feb-
ruary 25, 1907) . 

Lustig vs. Meirick, 53 Vr., 498 (March 
4, 1912) Court of Errors and Ap-
peals. 

J ustieie Kalisch, speaking for the Court of Er-
rors and Appeals, in the last cited case, page 501, 
states: 

'' As to the first ground relied upon by 
the plaintiff-in-error for a reversal of the 
judgment, involving an attack upon the-
validity of the agreement because it fails 
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to set out the rate of the commission on 
the · dollar, sufficie it to say that this conten-
tion is without real merit. The real pur-
port of the statute · was to definitely fix the 
compensa~ion of real estate agents and 
brokers, and therefore · it requires the rate 
of commission to be paid to be stated in 
their written authority. It is obvious that 
the requirement to state the rate of com-
mission is only a. method to ascertain the 
compensation to be made. It was partly 
upon this theory that it was held by the 
Supreme Court, in M endles vs. Danish, 45 
Vr., 333, that if the price and compensa-
tion were both fixed by the agreement with 
the real estate a.gent it was not necessary 
to state the rate of commission. Although 
the Court there says that the reason this is 
not necessary is because the rate of com-
mission can he computed with the sums 
thus fixed, the better view would seem to be 
that where the amount of eompensat~on 
is definitely fixed by the agreement, it be-
comes wholly unnecessary to state the rate 
of commission, a·s the only purpose in do-
ing it is. to provide a means of ascertain-
ing what in such instance is already fixed, 
and the precise means thus prescribed can 

not be resorted to where 1and is exchanged 
for land without any valuation in 'dol-
la.rs' or their equivalent.'' 

It is also urged that the reason assigned for 
a reversal that the .written agreement to pay does 
not state the puchase price ·, terms of sale, or the 
a.gent or person to whom it is directed, is with-
out any force. The proof is clear and convincing 
that the paper writing was delivered to the , plain-
tiff, Simon Heyman, by the defendant, Charles 
Stopper; that it bears the defendant's signature; 
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that the proposed purchase was procured solely 
through the efforts of the pl&intiff iand an agree-
ment of sale entered into. It is not neeessary 
that the price be stated where the rate is fixed. 

In the case of Rauchwanger vs. Katzin, 53 Vr., 
339 ( March 8, 1912), the Court held: · 

"The agreement which stated that the 
defendant was to pay as services for their 
commission two &nd .a. half per cent on the 
purchase price should the same property be 
sold through efforts or with their aid and 
to be paid on the day of settlement, wa.s 
sufficient. The • purchase price wa.s not 
fixed in the agreement, but it was demon-
strated as a matter of evidence what the 
purchase price was and that the, terms of 
sale were satisfactory to the defendant.'' 

This is the situation in the case now under con-
sideration, so that reason as.signed for disturbing 
the judgment of the Second District Court of 
Newark, is without merit and the judgment ,of the 
Supreme Court should be reversed. 

There are numerous adjudications in this State 
sustaining, as sufficient within the Statute of 
Frauds, brokers .agreements which do not in so 
many words authorize or empower them to sell. 
(See • form of writings upon which brokers :recov-
ered). 

Albert W. Dresser v. Samuel R. Gil-
bert, 52 Vr., p. 358, June Term, 1911. 

'' I agree to pay said a.gent one hundred , 
dollars commission or .all abqve $3,000 for 
selling said property upon sale thereof by 
him, -me, or any other person, commissfon 
not to be less than $100 on any price ac-
cepted by the owner.'' 

James S. Payne, Appellee v. William 
S. Twitch .ell, Appellant, .52 Vr., p. 
193, June Term, 1911. 
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'' W ortendyke, N. J., August 18th, 1909. 
'' I have a description of my property 20 

acres farm at W 1ortendyke, N. J., entered 
on the books of J a.mes S. Payne, and I 
agree to pay him a. commission of Five per 
cent if he secures a. buyer for the same at 
a price satisfactory to me. 

"WILLIAMS. TWITCHELL.'• 
Oscar Lustig, et al., Defendants in Er-

ror v. Julius Meirick, Plaintiff ln 
Error June Term, 1911, 53 Vr., p. 
500. 

''Newark, N. J., November 22, 1909. 
'' I hereby agree to pay to Lustig & Ma.rx, 

a.s commissi,on for their services in the : 
exchange of property of the Success Realty 
Company on Ga;rside Street in this city, the 
sum of two hundred and fifty dollars ; said 
payment to be made by means of my prom -
issory note to them for three months foom 
December 1, 1909, for that amount. 

(Signed) SUCCESS REALTY COMPANY. 
Julius M. Meirick, President.'' 

(Note ref erred to in contract for com-
mission.) 

"Newark, N. J., Dec. 2d, 1909. 
'' $25;0.00. Three months after date I 

promise to pay to the • iorder of Lustig & 
Marx two hundred fifty and no/100 dollars, 
a.t my office, Metropolitan Building, New-
ark, N. J. 

(Signed) J. M. MEIRICK, 
(Endorsed) 
Lustig & Marx.'' 

John Ma,c:Bride vs. Peter F. Rogers, 
54 Vr., 408, November Term, 1912. 

"Kearny, N. J., Jan'y 27, 1910. 
'' Mr. John MacBride ·, 

"95 Roseville Avenue, Newark, N. J. 
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'' Dear Sir : Reply;ing to your note of 
17th relating to property at 557 iand 559 
Orange Street, N e.wark, N. J., would state 
that I am prepared to receive an offer for 
same, and if satisfactory, would sell. 

'' If you secure a purehaser, at a price 
which I consider proper, I will allow the 
usual commission of 2 1/2 per cent. 

Very respectfully, 
PETER F. ROGERS.'' 

rrhus the Court will ,observe that the forms of 
the brokers' writings are subject to the spirit and 
purpose of the act and the said writings are of a 
most informal character. 

The Supreme · Court in its opinion creates a 
sort of personal flavor in the cons'truction of the 
act, holding that the a.ct reads: ''No person shall 
be entitled to ,any commission, unless his au-
{-hority for selling is in the writing and his author-
ity to make a sale is recognized in the writing" 
(see 1oninion, state of the case, p. 17). The act 

. itself does not us·e· the personal pronoun "his," 
but on the contrary the act says, "The authority 
for selling' is in writing and the authority to make 
a sale is recognized in the writing." The Court 
~eemed to hold that the writing is fatally defec-
tive unless, in the body thereof, is cont&ined the 
11ame of the person who is the broker. The stat-
ute does not require, by its express term or by 
implication, that it shall contain the name of the 
broker, and futility of adding this element to it 
is apparent; this seeks to make the paper writ -
ing in its terms a completed contract, whereas thR 
legislative purpose was merely to have • evidence 
of a contract, and as Justice Pitney so well said 
in the case of Stout vs. Humphrey, 40 Vr., 439, 
(supra): 
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'' rrhe statute declared a, public policy, 
viz., in the absence of a written contract, 
there shall be an absence of right to com-
pensation for services." 

It seems to us that the technical and forced 
construction of the pa.per writing adopted by the 
Supreme Court makes for fraud, instead of pre..:-
venting it; that is a wide departure from the us-
ual and ordinary rules of construction governing 
remedial statutes, that it ignores the salutory 
rule of equitable construction, that if sustained 
it will be the means of destroying the statute, 
rather than sustaining it, that a precedent would 
be established that could only be injurious and be 
productive of much unnecessary litigation and 
create a great state of uncertainty, while on the 
other hand, if the judgment of the District Court 
is affirmed ,and the judgment of the Supreme 
Court reversed, the spirit and the purpose of the, 
legislative enactment of 1911, would be recog-
nized and reaffirmed judicially, ample and com-
p1'ete justice afforded to the· parties, and the salu-
tory and well -established maxims respecting sta-
tutory eonstruction followed; therefore it is urged 
with all vigor and emphasis, that in order that 
rule in harmony with reason, authority and 
equity may he adopted, the judgment of the Su-
preme Court must be reversed and the judgment 
of the Second District Court affirmed. 

March Term, 1914. 
Respectfully submitted, 

JACOB L. NEWMAN, 
Of Couns ·el with Plaintiff and Appellant. 

SELICK J. MIND ES 
ATTORNEY OF PLAINTlFF-APPEI.J.,ANT 

THE ARTHUR H. CRIST Co., Cooperstow'l, N. Y. 
NE:w York Office, 220 Broadway. 
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SIMON HEYMAN' 
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I 
On Contract. 

CHARLES STOPPER, '1 

Defendant-Respondent. 
-- ---- -- - - ----- - - j 

Brief for Respondent. 
This action was brought in the Second _Dist1 ict Comt 

of Newark by the appellant, a broker against the respon-
dent, to recover commission for the sale of the real es-
tate of the later. Judgment was renq.ered by said Court 
in favor of the appellant against the respondent for the 
sum of two hundred and sixty-one dollars and sixty-two 
cents ($261.62). This judgment was reversed by the 
Supreme Court and a new trial ordered. 

The respondent relied on two defences to the said ac-
tion. 

FIRST. That the ,:igreement to pay commissions upon 
which the said acrion is base ; is in violation of the tenth 
section of th~ statute of frauds anrJ perjuries, as amend-
ed, Phamphlet Laws, 1911, page 703, because 

I. It is not directed to the appellee . 
2. It does not contain any authority to sell the lands 

therein described, nor is such authority of the broker to 
make the sale recornized in said writing. 

3. It does not state for what price or upon what terms 
the agent is authorized, if at all, to sell the said lands. 

4. It does not state the amount of commissions which 
are to be paid or the means of ascertaining the same. 

SECOND. There was no sale within the meaning of 
the said writing. 

The following i{5 a copy of the writing upon which 
the judgment of the court below is based : 

"February 28, 1912. 
"This is to certify that I will pay two and one -half_ 
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( 2 Yz) per cent. commission on the sale of property, 53 
South Orange avenne, Newark, N. J ." 

'"CHARLES STOPPER." 

The following is the statute affecting this action: 

"No broker or real estate agent, selling or exchanging 
land for or on account of the owner, shall be entitled to 
any commissions for the sale or exchange of any real 
estate, unless 

a. The authority for selling or exchanging such land 
is in writing and signed by the owner or his authorized 
agent, or 

b. The authority of the broker or real estate agent 
to make a sale or exchange of such lands is recognized 
in a writing or memorandum signed by the owner or his 
authorized agent, whether or not such writing or memo-
ran<:lum is sig-ned by said owner or agent before or after 
such sale or exchange has been effected, and 

c. The rate of commission on the dollar shall have 
been stated therein. 

Section IO of the " Act for the prevention of £rands 
and perjuries," as amended, Pham[.ihlet Laws, 191 r, 
page 703. 

It will undoubtedly be conceded that the writing m 
this case does not comply with the letter of the act in 
that it does not contain within its four ·corners a writ-

. ten authority to sell land or a written recognition of 
such authority, and in that the amount of commissions 
cannot be ascertained from the said writing. This brief 
will ther~fore concern itself with a discussion of the 
fact whether the spirit of the act requires the court to 
imply into the contract the missing elements which the 
statute says shall be in writing . 

. FIRST POINT. 

r. The writing is not directed to the appellee. 
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"A written authority to sell (real estate) must ex• 
pressly authorize the particular broker to sell." 

Kleinsorge, et al.; vs. Liness, 120 Pac. 444 -. 
Sprankle vs. Truelove, 54 N. E. 461. · · 
Olcott vs. McClure, 98 N. E. 82. 
Kenrtedy vs. Merickel, 97 Pac. 8r. 
Keith vs. Smith, 89 Pac. 473. 
Swartswood vs. N aslin, 106 Pac. 770. 

In Crowley vs. Meyer, 69 N. J. L 245 the Court of 
Errors and Appeals, while not passing upon the direct -
point here made, states as, one of the essential elements 
of a writing to comply with the statute, that, "It must 
give authority to the broker or real estate agent to sell." 

The above principle also complies with the rule of con-
tract that there must be an off eree and that the off er 
must be made to him. The statute only requires one ad-
ditional element and that is that the offer must be in writ-
ing and it would necessarily seem to follow that the , 
offer should be directed to the offeree, especially in those 
cases, such as the one in hand, where an agent is au-
thorized to sell or exchange real estate. 

This construction would also seem to comply with 
the statute, for in subdivision b, as I have divided the 
statu te , the legislature in amending the act requires that 
the authority of "the broker or real estate agent" to 
make a sale or exchange of such lands must be recog-
nized in a writing. 

The above construction is neither harsh nor unrea-
sonable, for if this judgment was sustained there would 
be nothing fo prevent the plaintiff from pa~sing the writ-
ing on to another broker who might also sue and claim 
that he was the procuring cause of the sale, and while 
it is true that the defendant could probably successfully 
defend such an action it would nevertheless create a 
situation which the statute is expressly designed to pre-
vent, viz., the substitution of parol evidenc -e for written 
evidence. 
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2. The writing does not contain authority to s~ll or 
a recognition of such authori,ty . 

3. It does not state for what price or upon what term s 
the agent is authorized to sell. 

"The effect of the code , then, was to reqt1ire that the 
authorization or fact of employment should appear from 
a writing subscribed by the party to be charged. 

"The provi$ion that the employment or authorization 
shall be in writing does not require that it be a writte11 
contract intended by the parties as an obligation. . It 
may be merely a note or memorandum. " · 

Kennedy vs. Merickel , 97 Pac , 81 supra .. 
Crowley vs, Meyer , 69 N . J. L. 245 . 

The court in Cohen vs . Boccuzzi, 86 N. Y . S'uppl.e~ 
111ent 187 say s: "Th e memorandum , too , is insufficient 
to show any authority to sell at any price . If such a 
memorandum can be construed as giving authority tct 
sell, then could any pe rson , upon mere ly calling upon an 
owner , and getting him to write a, figure on a piece or 

,,paper at which he is willing to sell , anc:F S'ign his nam e-
thereto , argue fron1 that simple circum stance that he wa s 
authorized to sell · the property , and base a claim for' 
commission thereon .'' 

The writing in tha t. case read " Property 76, Mangi11 
Street , $9,000.00 , no less , Felice Boccuzzi ," 

It seems to me that the reason of the court in that 
case applies to the one in hand. If the court will not · 
construe a writing which merely fixes a price as an au J 
thority to sell, why should it con strue a writing which 
tnerely state s an agreement to pay com111issions as an 
authority to sell. 

In Patterson vs. Torrey 1 123 Pac . 224, a writing read .. 
ing , "At your request I will give you price wanted for 
my house ," stating satne , wa s not a compliance with a 
stc:..tute requiring agre ement s employing or authorizing 
agents or brokers to sell or exchange land s- to be irt 
writing. 

In Stewart vs ,. P i~kerin g, 3.5 N .. W , 69.0 th e cour t hel d' 
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that the following letters.; one from real estate agent to 
defendant's aHorney in fact, "Do you have charge of 
lands * * * belonging to the estate of Hon. S.? If so, 
are they for sale? * * * If the title is right We can 
possibly find a purchaser for the list this year . Let us 
hear from you as to prices, etc." The answer was, "1 
herewith enclose you a price list of our lands * * * * 
My mother is the widow of the Hon. S. and is the sole 
devisee . ,:, * * I aim the executor of my father's estate 
and attorney in fact bf my mother. The titles are strictly 
clear and good .'' Attached to letters wet.e, "W estetn 
lands for sale, Winnebago County, Iowa,'' with list ot 
lands, terms and prices, ''and apply to D. S." did not 
tontain authority to sell lands. It amournts simply to 
an offer with directibns tb apply to persons named . 

• In Foote vs. Robbins , 97 Pac. 103 it was held that a 
wr.itten tontract employing a broker to procure a pur ~ 
chaser of real estate for a fixed price net, containing no 
stipulation for the pa.ytneni of a commissibn and show-
ing the erasure in the printed form used of the words pr o-
viding for the payment 0£ a tommission , is not a sufficient 
tompliance with a statute requiring contrads for the 
employment of a broker to sell rear estate for a com~ 
h1ission to be in writing. 

The touft says, "If by the written agreement the pay -
hlenit of a commission by respondent was contemplated , 
resort must be had to parol evidence for the purpose of 
showing the athbunt of such comh1issions and that it was 
to be paid by the appellant as vendor and not by the 
purchaser as vendee . 

The unmistakable purpo$e of the statute was to avoid 
~ny, such h1ethod ot fixing the extent of the liability or 
the liability itself ; of. either a vendor or vendee for tl-,e 
payment of a commission. 

If we were to hold that such a liability n'lay be shown 
by parol simply · betirnse the appellant had the written 
authority to-make a sale , although such authority neither 
mentions or provides for the payment of, Qr amount of , 
a commission ,, w,e. should so coniiltrue th~ 'statute as to 

• j J. ', :;_ . . 
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invite and promote the identical frauds, which it wag ir1-· 
tended to avoid ." 

In Philipps vs . Jones, 80 N. E. 555 an instrument 
which recited that defendants had placed certain speci.., 
fi.ed real estate in plaintiff's hands fot sale at a specified 
price and agr ,eed to convey by warranty deed free fron1 
all encumbrances, giving agent control fot 30 days, the 
contract "to be a lien during continuance," but which did 
not contain any provision for the payment of commis.., 
sion held no compliance with statute. 

In Crouch vs. Forbes, n6 Pac. 14 ( Washington , 
t9j I) it was held that an agent could not recover com.., 
missions under a letter reading, "If you sell my farm 1 
want $12,000 net. You may keep this letter as a con .... 
tract until you come,' 1 contained within itself no agree .... 
ment to pay commissions and was not a compliance with 
the statute making "agreements authorizing or employ .... 
ing an agent or broker to sell or purchase real estate 
for compensation or commission void unless in writing. 

It seems to me as though the cases above cited com.., 
,pletely disposes of the idea which seems so prevalent , 
that because one requirement required to be in writing is 
present the comt can imply ·the rest of them. It seem s 
to be thought that the legislature did not mean what ir 
says and that justice is being done when a court is able 
to give judgments in spite 0£ a statute of our legislature, 

If the courts will not imply authority to sell from ct 

writing giving the price wanted for property 01' the giv-· 
ing of a list 0£ lands with ptices in answer to a query 
whether they were for sale or the faot that commissions 
were to be paid from the fact that the plain tiff was au.., 
thorized to sell, why should ·the fact that an agent i§ 
authorized ,to sell be implied from the fact that com-' 
missions were agreed to be paid? 

4; The writing does not show the amount of' commis ~ 
sions to be paid or the means of ascertaining the same , 

"The real purpose of the statute was to definitely fix; 
the compensation of real estate agents and brokers , 



7 

It is obvious that the requirement to state the rate o-f 
tommission is only a method to ascertain the compensa~ 
tion to be made ." 

Lustig vs. Meirick, 82 At. 867 Coutt of Errors 
and Appeals. 

Crowley vs. Meyer, 69 N . J. L. 245. 

The difficulty with the writing in this case is not so 
much with the wording of the · partin1lar words relat .. 
ing to the commissions as it is with the method of com~ 
,puting those totnmissions. The writing does not state 
the an1ottnt upon which the rate is to be figured. 

It leaves the amount at which the agent was authorized 
to sell and upon which the commissions would be fig~ 
ured to parol evidence, which is the thing the statute is 
expressly designed to prohibit. 

CONSTRUCTION OF STATUT'E. 

At common law a contract employing a broker fot 
the purchase or sale of real estate need not be in writ~ 
ing. 

19 Cyc., 219-220. 
"The famous statute of frauds and perjuries, 29 Car. 

II. c. 3, was enacted in England in 1677, during the reign 
of Chatles the Second, and as stated in its recital, had 
for its object the 'prevention of many fraudulent prac~ 
tices, which are commonly endeavored to be upheld by 
perjury and and subornation of perjury.'" 

Clark on Contracts, page 90. 

In Corey vs. Henry, 71 Neb. 118, at pages 123-124, the 
tourt states the reason for the passing of the sta tute as 
follows : "The section of the statute above set · forth is 
plain and unambiguous. The reasons which impelled the 
legislature to pass that act are well known to' the courts 
and to the profession g~nerally. Innumetable suits were 
being instituted, from time to time, by agents and 
brokers, after the owners of land had sold the same, 
daitning a commission on the ground that they had beert 
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instrumental in securing the purchaser, . and, irt marty 
cases, ownets of land were compelled to pay doubie com ~ 
missions on account of such claims." 

The legislatures of most States, including our own , 
have passed statutes requiring the employment ·of the 
broker to be in wri1ting in order to enable him to re..., 
cover his commissions and some Stat .es have even made 
it a penal offensie for the brokH to sell without such 
authority . 

The reason for these enactments must have been very 
serious in order to justify such drastic legislation. The 
rnani fest object of the legislature was to protect the 
owner against the assertion of false, doubtful and con-
tlicting and ·exorbitant dairrv"s. Is it , ,therefore , nut 
proper to hold the agent to a strict compliance · with the 
statute? 

" It is always in the agent's power to make the con.., 
tract or memorandum certain in every particular .'' Mc.., 
Crea vs. Ogden , Pac. 788, in which the court re..., 
ver sed itself on a t-ehearing . 

The effect of such written contract is ,to be collected 
from "all within the four corners" of the :'levetal letter s 
or writings which go to make up the same. 

Olcott vs. McClure, 98 N. E. :Rep. 82. 

" The statute declares a public policy and cannot 
waived as can that part of the lstatute which says. 
action shall be maintained.' " 

Bagnole vs . Madden, 76 N. J. L 255 , 

'no 

· "The provisions of the statute -enumerate a rule of 
public policy which is mandatory in form and character. "'\ 

Ryer vs . Winter , 77, :N. J. L. 441. 

" The contract here sued upon, therefore having beeti 
in contravention of the statute was not i ·oidable but vo-id/ 1 

Stout v·s. Humphr ,ey. 69 N . J. L. 436. 

Another reason for requiring a full and unqualifiect 
~0n;1pliance. by th e lwroket with th€ rnquirements of the 
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statute is set forth in Zimmerman vs. Zehender, 73 N. E. 
920 as follows: "A contract partly written and partly 
vierbal is a parol contract, and contracts requiretl by law 
to be in writing must be wholly written to be enfor ,ce~ 
able. A material part of the contract being verbal, it 
must be held to be an oral contract and therefore in~ 
valid ," 

For all the above r,easons this appellant contends that 
the agent should be required to fulfill all the require ~ 
l11ents of the statute in the wri,ting presented by him . 

POINT TWO. 
There was no sale within the meaning of the said writ ~ 

ing. 
The case of Leschznier vs . Bauman, decided in the 

Co'urt of Errors and Appeals in 1912 , 85 At. 205 , is di~ 
rectly in point , 

The court says : ' It will be observed that the agree J 
ment is based upon two assumptions as condition s pre -
cedent to its enforcement. * * * The second that there 
shall be a sale of def~ndant' s apartments to the Home 
Coupon Co.' " 

"It is also conceded that there was no sale of the 
property in the ordinary metchantile sense in which the 
term is used in such agreements , and according to which 
we are bound to constr.ue the language of the contract." 

"The languag ·e of the contract makes it manifest that 
tmtil title shall have passed as the result of a sale to 
the proposed purchaser the contingency b•t condition upon 
which the legal right to a claim for commissions is bsed 
has not arisen ; and upon this aspect of the case of Hinds 
vs. Henry is controlling and presents the legal rule which 
justifies the direction of the circuit.'; (!rt favor of 
def't.), 

In that case, too, the transaction failed becat1se orte 
of the parties was unable to furnish a marketable title, 
although it was not the defendant's title which was de-
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fective. The sale failed in our case "for valid reasons /' 
i. e., a title whioh was claimed to be unmarketable. 

With the approval of the court, the ~rves 
the right to make such motions as may be necessary to 
do justice on the appeal in this cause . 

Respectfully submitted, 

HUGO WO~RJ~f_:__'./J. 
Attorne y oi ~c 
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Notice of Appeal. 

NEW JERSEY SUPREME COURT. 

SrMON HEYMAN, 

Plaintiff-Appellant. 

vs. 

C HARLES STOPPER, 

Defendant-Respondent. 

On Contract . 

N oticc of Appeal . 

IO 

Take notice, the ~eals to the Court of 
Errors and Appea ls from the whole of the j udgrnent re- 20 

covered in the above stated cause. 

JACOB L. NEWMAN, 
Attorney for !;,~;~Appellant. 

To Hugo vVoerner, Esq., f~ 

Attorney for Defendant-Responde nt. 

Dated, Newark, N. J., 
December 3, 1913. 

30 
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Grou nds of A pp eal. 

Grounds of Appeal. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

S1 MON HEYMAN, 

IO Plaintiff-Appellant. 

·vs. 

C r1 \RLf.:S STOPPER, 

Defendan t-R cspo,·,d! nt. 

I On Contract. 

I Grounds of ,1 tp,·a l . 

The appellan t states the following grou :_ds of appea l: 

[<'lR~T :- Beca use the Supreme Cour t rever~.ed the 
j uclgment of the Seco nd District Court o~ :-J ewark in 

20 favor of the defendant-respondent against the plaintiff-
appe llant. 

SECOND :- Beca use the Court held that the pap er 
writing offe r ed in evidence by the plai ntiff was not suffi-
cient comp liance with the Statute of Frauds. 

T l lIRD :--Because the Court held that the paper writ-
ing offered in evidence by the plaintiff did not contain 
:mfficient authorization to comply vvith the Stat ut e of 
l<'rauds. 

FO L'RTH :-Beca use the Court held that saic: writing 
was 1-0 auth ority for any broker or rea l estate agent to 
;-;ell the lands mentioned therein. 

FIFTH :-Becau se the Court held that sa id paper wri t-
ing contai ned no ,vritten authority for any broker to sell 
the land mentioned therein. 

SJXTH :-Because the Court held that such writing. 
bei Lg delivered to a certain broker , was nnt sufficient 

40 comp lian ce with the Stat ut e of Frauds. 

"" 

--
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SEVENTH :-B eca use the Supreme Court rever sed 
tbe judgm ent of the trial court in favor of the defenda1.1t 
when the said judgment sho uld have been affirmed. 

JACOB L. NEW\1AN, 
Attorney of Plaintiff -Appellant. 

Dated, December 3, 1913. 

IO 

20 

JO 
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State of the Case. 

SECOND DISTRW'i"' COURT OF Tl -IE 
CITY OF :-JEW ARK 

SIMON HEYMAN, 

Plaintiff. 
vs. 

CHARLES STOPPEE, 

Defendant. 

l 

I On Contract 
11 grccd Stat e of the Case on 

\ .,tppeal. 

J 
The parties hereto , by their respective attorneys, sub-

mit the following as the State of the Case for appea l: 
The action was brought to recover the sum of two 

hundred and fifty-six dollars and twenty-five cents 
( $256.25 ): being the amount of commi~.sion claimed to 
be due the plaintiff as broker for the sale of defendant's 
real estate , kno wn as 53 South Ora nge Avenue. Newa rk. 

IO 

N. J .. to A l £reel J. Stern, for the sum of ten thousanj, 20 
two hundred and fifty dollars ($10,250). 

The Case was tried before the Court without a jury. 
On Feb ruar y 28th, 1912, the defendant engaged the 

plaintiff to sell defendant's premises for the sum of $10.-
250 and contemporaneously therewith, defendant exe-
cuterl and delivered to the plaintiff the fo llov.ring v ' r 1t-
mg. 

February 28, 1912." 
"This to certify that I will pay two and one-half 

(? 1/, ) per c:ent. c:nm1111c;sin11 nn the s;:ile of property S.) 30 
South Ora nge Avenue, Newark_, N. J." 

"Chas. Stopper." 
On March 8th, 1912, the plaintiff procured Alfred J. 

Stern, who was willing to buy the said premises upon 
the terms upon which plaintiff was authorized to sell 
the same, and as a result of plaintiff's efforts. defendant 
and wife. and said Alfred J. Stern entered into a written 
agreement for the sale and purchase of sa id premises for 
the sum of ten thousand, two hundred and fifty dollars, 
a copy of whic h is hereto annexed. 40 
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Art-icles of Agreement. 

The said Alfred J. Stern paid to the defendant the sum 
• of two ·hundred and fift y dollars ($250.) in cash as part 

of the c-onsirleration of sa irl sale. anrl it was sh ow n tbat 
subsequently , on April 15th, 1912, the said A lfred J. 
Stern, although ready and able to carry out the provi-
sions of his written agreement for the sa le and purchase 
of said premises, and through no fault of the plaintiff, 

IO refused to take title to the same, claiming that defend-
ant could not well and sufficient ly convey the aforesaid 
premises to him by warranty deed, free from encumbrances 
as agreed in hi s said agreement. 

The said defendant still retains the sa id $250.00 paid 
to him by the said Alfred J. Stern. 

The Court on .March 12th, 1913, gave judgment in 
favor of the plaintiff for the sum of two hundred and 
sixty-o ne dollars and sixty-two cents ($261.62) being 
the amount of brokerage commission claimed by the 

20 plaintiff, together with interest. 

Filed March 26, 1913. 

SELICK J. lVIINDES, 
Attorney for Plaintiff. 

HUGO \VOERNER, 
Attorney for Defendant. 

Articles of Agreement. 

CHARLES STOPPER AND ! . ' 30 WIFE Ag reem en t for t/1c Sale 
of Pro-pert'\' . and · · 

A. J S 
Dated, i'vfarch 8th, 1912 . 

• LFRED . TERN 

Ar ticle s of agreement, made the eigh th day of .:\1arch, 
in the year of Our Lord one thousand nin e hundred and 
twelve, between Charle s Stopper ar:.d E lise A. Stopper, 
his wife, of the City of Newark, in the Count y of Essex 
and State of New Jersey, of the fir st part; and Alfred J. 

40 Stern, 0£ the City of Newark, in the Count y of E ssex, and 
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Articles of Agreement. 

State of New Jersey, of the second part; witnesseth, that 
the said· party of the first part, for and in consideration 
of the sum of ten thousand two hundred and fifty dollars, 
to be paid and satisfied as hereinafter mentioned, and also 
in consideration of the covenants and agreements here-
inafter mentioned, made and entered into by the said 
party of the second -part, doth agree to and with the 
said party of the second part, that he, the said party oi ro 
the first part, will well and sufficiently convey to the 
said party of the second part, his heirs and assigns, by 
deed of warranty free from all encumbrance and all ten-
ement house violation of the State of New Jersey, on or 
before the fifteenth day of April, next ensuing the date 
hereof , all that lot, tract, or parcel of land and premises, 
hereinafter particularly described, situate, lying and 

, being in the City of Newark, in the County of Essex, 
and State of New Jersey. 

Beginning in the northerly line of South Orange Ave- 20 

nue, forty-six feet five inches westerly from Howar::l 
street. and in the middle of the partition wall between 
the houses , numbers 53 and 55 on said avenue; thence 
northerly through the middle of said wall thirty-nine 
feet three inches; thence northerly along the land of 
William Kean, fifty-four feet four inches to an alley; 
thence easterly along the same twenty-five feet more or 
less to a lot situate on the northwest corner of said ave-
nue and street; thence southerly along said lot ninety-
three feet two inches to said avenue; thence ,vesterly 30 
along same twenty-one feet five inches to the place of 
beginning. The above described premises are also con-
veyed subject to the encroachment of the premises situ-
ate on the premises adjoining on the east. 

Also agrees to convey right, title, interest in alley ad-
joining premises in rear. 

The premises above described are known as number 
53 South Orange Avenue, Newark, N. J. 

And the said, Alfred J. Stern, for him?elf, his heirs, 40 
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executors and administrators, doth covenant, promise 
and agree to and with the said party of the first pan. 
his heirs, executors, administrators and asigns, that the 
the said party of the second part, will pay and satisfy or 
cause to be paid and satisfied, unto the said party of the 
first part the said sum of ten thousand two hundred and 
fifty dollars as and for the purchase money of the fore-

IO goin:g described land and premises, in the following 
manner, that is to say: 

Two hundred and fifty dollars in cash upon the date 
of the signing of this agreement, the receipt whereof is 
hereby acknowledged. 

Five tho usand do llars by taking the property subject 
to a mortgage thereon. 

Thirty-five hundred dollars by executing a purchase 
money bond and mortgage on the said premises pay-
able in insta llments of one thousand dollars in one year 

20 from the elate thereof, and the balance of twenty -five 
hundred dollars in five years from the date thereof. The 
same to bear interest at the rate of five per rent. per an-
num for the first three years and six per cent. per annum 
for the other two years, payable semi-annually. The said 
bond and mortgage to contain the usua l sixty days interest 
defa ult clause, ninety days tax default clause. Clause to 
keep said premises insured against loss or damage by 
fire, and to assign the policy to the party of the first part. 
and to be in an amount two thousand dollars. The party 

30 of the second part to have the privi lege of payirig off 
the · said mortgage at any time during said term. 

40 

The ba lance of fifteen hundred dollars to be paid in 
cash at the time of passing title. Tax•es to be adjusted 
on the basis of the year nineteen hundred ar~d eleven to 
the elate of settlement. Water rents, insurance, interest 
on mortgages and rents to be adjusted to date of settle-
ment. 

Subject to all existing monthly tenancies. 
The said party of the first part, for himself, his heirs, 
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Articles of Agreement. 

executors and assigns, agree that the aforesaid mortgage 
of thirty-five hundred dollars, executed by the party of 
the second part, shall at all times be second in priority 
to a mortgage not exceeding the sum of five thousand 
dollars, with interest at six per cent. per annum, to be 
placed upon said premises; and the party of the first 
part will duly · execute and deliver all necessary instru-
ments requisite to the postponement of the said mort- IO 

gage of $3,500.00 upon demand by the party of the sec-
ond part, his heirs and assign s. 

And it is further agreed, by the parties to these pres-
ents., that the said party of the second part, his heirs 
and assigns, may enter into and upon the said land and 
premises on the fifteenth day of April next ensuing the 
date hereof, and from thence take the rents, issues and 
profits to him and their use. 

And it is further agreed, by the parties hereto, that 
the said deed of warranty and bond and mortgage shall 20 

be delivered and received at the office of Se lick J. J\'Iin-
des, Firmen's building, Newark, N. J., between the 
hours of ten in the forenoon and three o'clock in the 
afternoon on the said fifteenth day of April next ensuing 
the date hereof. 

And for the performance of all and singulat the cove-
nants and agreements aforesaid, the said parties do bind 
themse lves and their respective heirs, executors and ad-
ministrators. 

IN WITNESS Wr-I.EREOF, the said parties have hereun- 3° 
to interchangeably set their hands and seals the day and 
year first above mentioned. 

S . d l d . CHARLES STOPPER (L. s.) 1gne , sea e and deliver- 1 
ALFRED STERN (L. s.) 

ed in the presence of E S LISE A. TOPPER (L. S.) 
A.s to all except Elise A. l 

Stopper. I 
SELICK J. MINDES 

As to all. I 
HUGO WOERNER. J 40 
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ST1\TE OF NEW }ERSE\ ' 

Cou NTV OF EssEx 

6 

l >- ss. 

' 
DE IT REMEMBERED, thait on this eighth clay of :.\I arch. 

in the year of Our Lord. one thousand, nine lm r:.clrecl 
and twelve, before me, the subscriber , an attorney at 
law · of the State of New Jersey, personally appeared 

IO Charles Stopper and Elise A. Stopper, hi'.,, wife_, who, I 
am satisfied, are the grantors in the withi n agreement 
named '; and I having first made known to them tl-~e con-
tents thereof. they did acknowledge that they signed. 
sea led and delivered the same as their voluLtary act and 
deed, for the uses and purposes therein expressed. And 
the said Elsie A . Stopper, being by me privately exam-
ined, separate ar:.d apart from her husband, did further 
acknowled !ge that she signed, sealed and delivered the 
same as her voluntary act ar:.d deed. freely, and without 

20 any fear, threats or compulsion of her said husband. 

HCGO WOERNER, 
An Attorney at Law of the State of N cw I crse-:-,•. 

30 
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SECOND DJSTRICT COURT OF THE CITY OF 

NEWARK. 

SrMON HEYM1\N, 

vs. 
CH/\ RLES STOPPER 

I Doc !?et 88. 
> Pages 34, 164. 
i On Contract. 

Plaintiff's costs: 
Summons_, $2.ro. 
Mileage, .08. 
Listing fee, $1.50. 
Attorney's fees, $13.08 
Total costs, $16.76. 

SELICK J. MINDES, 
Plaintiff 1 s Attorney. 

IO 

A summons in the above cause was issued on the six-
teenth day of December, 1912, returnable on the twenty-

20 
third day of December, 1912, wherein the plaintiff 
demands of the defendant the sum of five hu ndred 
dollars. 

The plaintiff filed a state of demand December 16th. 
1913. 

The summons was served and returned as follows : 
The said defendant not being found, I served the within 

summons December 18th, 1912, by leaving a copy 
thereof at his residence, with a member of hi2 family 
above the age of fourteen years, informing her of its 

30 
/ contents. 

DANIEL ]. LYNCH, 
Sergeant-at-Arms of the Second District Court. 

Dec. 23, 1912.-The case was adjo urned by the plain-
tiff to December 30th, and from time to time thereafter 
until January 29th, 1913. 

Jan. 29. 1913.-The plaintiff and defendant appeared 
and the cause was, tried at this time. 

The plaintiff was sworn also Alfred J. Stern. 40 
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The defendant was sworn. 
The evidence being closed the Court reserved his 

decision. 
March 12, 1913.-The Court rendered his decision in 

favor of the plaintiff and against the defendant in the 
sum of two hundred sixty -one dollars and sixty -two cents 
damages and costs) whei·eupon judgment is entered in 
favor of the plaintiff cJ.nd against the defendant in the 
sum of two hundred sixty-one dollars and sixty -two cents 

10 damages and costs. 

20 

~o 

March 12, 1913.-Execution issued. 
Marc h 17, 1913.-Notice of appeal and bond filed. 

Summons. 
ESSEX COUNTY, ss: 

The State of New Jersey, to any Con-
stable of said County or to the 
Sergeant-at-Arms of the Second 
Dis-trict Court, 

SUMMON 

Charles Stopper to appear before the Second District 
Court of the City of Newark) to be held on the ground 
floor of the City Hall, on Broad street) between Green 
and Franklin streets, in the said city) on the twenty-
third day of December, nineteen hundred and thirteen, at 
half-past nine o'clock in the forenoon, to answer unto 
Simon Heyman in an action upon contract to the dam-
age of the plaintiff, five hundred dollars. Hereof fail 
not. 

WrTNESSJ Thomas J. Lintott, Esq., Judge of said 
Court at Newark, aforesaid, the sixteenth . day of 
December, in the year one thousand nine hundred and 
twelve. 

JOHN H. O'CONNOR, 
Clerk. 

SECOND DISTRICT COURT. 
Take notice, that the plaintiff's state of demand in the 

40 within action has been filed with the Clerk of the Court, 



State of Demand. 

and that a trial will be clernanclecl upon the return clay 
of this summons. 

Yours, &c.,_ 
SELICK J. MINDES, 

Attorney for Pla -intiff. 
To the within named defendant, or to whom it may 

concern. 
Newark, N. J., December 16th, 1912. 

SECOND DISTRICT COURT OF THE CITY OF 
NEWARK. 

SIMON HEYMJ\N, 

·vs. 
' CHARLES STOPPER 

i On Contract. 

\ 
State of Demand. 

The plaintiff demands of the defendant the sum of five 
hundr ed dollars clue him as follows: 

For that the defendant authorized and employed the 
plaintiff to procure a purchaser for defendant's property , 
known and designated as No. 53 South Orange avenue, 
Newark, New Jersey, and agreed to pay him two and 
one-half per cent. commission on the purchase price, for 
procuring such purchas •er, and for that the plaintiff pro-
cured a purchaser for the said lands and premises who 
purchased the same for the sum of ten thousand, two 
hundred and fifty dollars, and thereupon the plaintiff 
was entitled to receive the sum of two hundred and 
fifty-six dollars and twenty-five cents ($256.25); yet the 
said defendant has failed and refus,ed to pay the plain-
tiff the said sum of money, although often requested so 
to do. 

Judgment for the sum of two hundred and fifty-six 
dollars and twenty-five cents ($256.25), besides lawful 
interest from March 8th, 1912, together with cost of suit, 
&c., will be demanded. 

SELICK J. MINDES , 
Attorney of Plain.tiff. 

IO 

20 
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State of Demand. 

ENDORSEMENT. 
To the within named defendant : 

You are hereby required to file a specification of the 
def ens es you intend to make to the within entitled cau se 
of action, on or before the return day of the summons, 
as provided by statute. The plaintiff will demand a 
trial on the return day of the summons in the within 

IO named action. 
SELICK J. MINDES, 

Attorne31 for Plaintiff. 

20 
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Specification of Defenses. 

SECO2\'D DlSTRlCT COURT OF TH E CITY Oi.;-
NEWARK. 

Sr.MON HEYMAN, 

. Plaintiff. ! 
. ·vs. 1 On Contract . 

CI -IA UL]~:, STOP PER J ') 

Defendant. 

Specification of Defen~es. 
To Selick J. :.\Iindes, Attorney for the plaintiff 111 the 

ab ove entitled cause: 
Srn: 

The following is a sp ecification of defenses intended 
to be made by the defendant, Charles Stopper, to the 
suit of the plaintiff. 

IO 

FIRST :-The defendant say s that the state of de- 20 

rnand o f the plaintiff doe s not set forth a cause of 
action in that it doe s not show any written authoriza -
tion, or written recognition of authority, to sell the 
premises th erein described , as required by law. 

SECOND :-The defendant denies that he authorized 
and employed the plaintiff to procure a purchaser for 
defendant's property , knc wn and designated as No. 53 
South Orange avenue _, ewark , New Jersey, and denie s 
that he agreed to pay him two and one-half per cent . ~o commission on the purchase price for procuring such 
purcha ser. 

THIRD :-The defer .dant denies that the plaintiff 
procured a purchaser for the said lands and premises, 
who purcha sed the sam e for the sum of ten thousand, . 
two hundred and fifty do llars , and denie s that thereupon 
the plaintiff wa s entitled to receive the su m 0£ two hun-
dred and fifty-six dollars and twenty -five eel.ts 
( $256.25). 

FO CRTH :- The defendant denies that any one pur- 40 
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Specification of Def ens es. 

cha sed the said premises described in the plaintiff 's state 
of demand and says that the legal title to the same is 
still in him. 

FIFTH :-:-This defendant denies that the authority 
for selling the said lands described in the plaintiff's state 
of demand is or was in writing , signed oy this def end-
ant, tlw owner, or hi s authorized agent, and further d-<:-

IO 11ies that the authority of the plaintiff t J sell said larni" 
was rcc11gnizecl in writing signed by this defendant , the 
owner, or his z.vthorized agent, and further denies that 
the rate of rnmmi:::sion on the dollar wa s stated in any 
auth ority c1r wr · 1 ing or memoradum. 

SD:.:TB :--The defendant denies that there was any 
\vritkn authorization to the defendant to sell said lands, 
or any written recognition of same as required by 
statute. 

SEVENTH :--The defendant denies that there was a 
20 sale of the premises described in the state of demand. 

EIGHTH :-The defendant denie s that he owes the 
plaintiff the sum of two hundred and fifty-six dollars 
and twenty-five cents, or any other sum. 

Dated December 21, 1912. 
Yours respectively, 

HUGO WOERNER, 
Attorney for Defendant. 

ACKNOWLEDGEMENT OF SERVICE. 

Service of a copy of the within specifications of de-
fense is hereby acknowledged, this twenty-third day of 
December , A . D., 1912. 

SELICK J. MINDES , 
Attorney for Defendant. 

r,:,,.,rl December 23, . 1912. 

JOHN H. O'CONNOR, 
Clerk. 



Cert-ilicate of Clerk. 

SECOND DISTRICT COURT OF THE CITY OF 

NEWARK. 

In the County of Essex and State of 

New Jersey. 

I, the subscriber, do certify that the withi:1 transcript 
is a true copy of the record and proceedings in the case IO 

of Simon Heyman vs. Char les Stopper. held in the Sec -
ond District Court of the city of Newark, County of 
Essex and State of New Jersey, entered upon page 
number 34, 164, and Second District Court Docket num -
ber 88. Said transcript is a true copy of all records of 
said Court existing therein , and relating to said case. 

IN WITNESS WHEREOF I, John H. 
O'Connor, Clerk of said Court, at 

[ COURT SEAL] Newark aforesaid, have hereto s.et 
my hand and seal of said Court, 20 

this twenty-sixth day of March, 
A. D., 1913. 

Filed March 26, 1913. 

JOHN H. O'CON)JOR, 
Clerk . 

40 
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Points of Appeal. 

NEW JERSEY SLJPREJ1E COURT. 

SIMON HEYMAN, 

Appcllcc . 

vs. 
CI -L\RLES STOPPER, 

11 ppellant. 

On Contract. 
On Appcai fro111 the Second 
District C 01trt of tlzc Cih 1 

of N cwar !?-. · -

Specifications of Points on Appeals. 
rhe above named Charles Stopper. th e appe lla1~t 

herein and clef enclant b~low. hereby specifies the deter-
minati on and directions of the Second Di ~trict Conrt of 
the City of Newark, in the above stated cau se, wi1·h r e-
spect to v,rhich he, the appellant. is dissatisfied in point 
of law. 

FIRST :-The plaintiff be low, a broker, was not en-
titled to any commissions for the sale of the lands de-
scribed in the agreed state of facts herein bt'cause hie: 
authority for selling said lands is not in writing, signed 
by the owner or his authorized agent, nor was the auth-
ority of said plaintiff below to make such sale recogn iz-
ed in a writing or a memorad um signed by the owner 
or bis authorized agent, either before or after such sale 
was affected, nor was the commission on the rate of dollar 
stated therein, as required by statute "An act for the pre-
vention of Frauds and Perjuries'' (Revision), approved 

JO :Ylarch 27, 1874, section IO; Amended :i\/fay r, 191 T; see 
Pamphlet Laws, 191 I, page 703,; judgment should 
therefore have been entered in favor of the defendan t be-
low instead of the plaintiff below. 

SECOND :-The writing or memoradum given by 
the defendant below to the plaintiff below, a ,-:.d in evi-
dence in this case, is not written aut horization to the 
latter to seli the lands therein described, nor is it a writ-
ten recognization of such authority to sell, nor does it 
state the raite of commission on the do llar as required by 

40 statute. Neither does it state the purchase pr ice~ terms 
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Points of Appeal. 

of sale or the agent or person to whom it is directed. It 
is indefinite and no contract. Judgment should there-
fo re have been entered in favor of defendant below. 

THIRD :-There was no sale of the lands described 
in the agreed state of the case in this cause. 

H)L~RTH :-The plaintiff below bad no written auth-
or ization or written recognition of authority to sell the 
said lands and premises as required by law. IO 

FIFTH :-There is no evidence in the case to support 
the judgment of the court below. 

SIXTil :-The judg1nent of the court below is con-
trary to the evide _ce. 

SEVENTH :-The court should have given judgment 
in favor of the defendant below. 

Dated !\far ch 3 r st, 1913. 

Fi led l\farch 31st, 1913. 

HUGO WOER:\TER , 
Attorney of Appellant. 

20 

30 
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Opinion. 

NEW JERSEY SUPREME COURT . 

JUNE TERM, 1913 . 

IO SIMON HEYMAN, APPellu, Ill 

vs. 

CHARLES STOPPER' 

Appellant. 
--- -

Submitted June Term, 1913. Decided Nov. ro, 1913. 

That sect ion of the Statute of Frauds respecting real 
estate brokers' commissions to be recovered from the 

20 
owner of lands, requires a writing signed by the owner, 
grant ·ng authority to a broker for selling, and recogn iz-
ing the authority of such broker to make the sale. 

30 

On Appeal horn the Second District Court of the 
City of Newark. 

For the appellant, Mr. Hctgo Woerner. 
For the appellee, Mr, Selick J . Mindes and Mr.Jacob 

L. Newman. 
The opinion of the Court was delivered by Voorhees, j. 
This is an appeal from the Second District Court of 

Newark. The point raised is that the Statute of Frauds , 
with reference to a real estate broker's commissions, 
does not permit a recovery by the agents under the facts 
set forth in this case. 

The Statute of Frauds was undoubted ly an act for the 
benefit of real estate owners . It provides that "No 
person selling land for the owner shall be entitled to 
commissions un less, (a) the authority for selling is in 
writing, signed by the owner; (b) the authority of the 
broker to make a sale is recognized in the writing, 

40 signed by the owner, and ( c) the rate of commissions on 
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Opinion. 

the dollar shall have bf'en stated therein." This section, 
of course, is applicable to the owner alone. 

The following is a copy of the writing entered into : 
"Februarv 23, 1912. 

'' This is to certify that I will pay two and one half 
per centum (2,½%) commission on the sale of the prop -
erty, No. 53 Scmth Orange avenue, Newark_. ' ' 

I find no authority in it for selling or exchanging- this IO 

land. or authorizing its sale, nor is the authority of any 
broker or re.., I estate agent recognized by it. There is, 
in my opinion, no written authority for any broker to 
sell the land. Is this macle good by the fact that the 
writing was delivered to a certain broker? It strikes 
me not, for the act says that "no person shall be entitled 
to any commission, unless his authority for selling is in 
the writing, and his authority to make a sale is recog-
nized in the writing.·' I fail to find these necessary pre-
liminary steps in the writing thus examined. 20 

The judgment must be reversed in order that a new 
trial may be had. 

Filed Nov. 18, r9r3. 

40 
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NEW JERSEY SUPREME COURT. 

- -- - -- -- -- 1 
Si MON HEYMAN, 

Plaintiff-A-bpellee . 
vs. 

CTI .\RLES STOPPER, 

Defendant-Appella11 t . 

\ 
Orde r of Reversal. 
On App.cal &c. 

Order of Reversal. 
This cau se having been argued at the last Kovember 

Term of thi s court, on the specifica ti ons filed, and the Comt 
having considered the same. and beir:g 0£ opinion that 
there is an erro r in said judgment of the !)roceedings in 
said Court below, it is ordered that the judgment o£ tbe 
Second District Court of ewark, be and is in all things 
reversed and set aside, and a new trial granted with costs 
to the appellant. 

And it is fztrtlzcr ordered that execntion issue out of 
thi s Court therefore. 

Entered the clay of December, A. D., 1913. 
1__ 111 motion of 

HUGO WOERNER, 
Attorney of Appellant. 
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