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CHAPTER 32

SCHOOL FACILITIES PROJECTS: P.L. 2000, C.72,
SECTION 15 GRANT PROCEDURES

Authority
P.L. 2000, c.72 §§ 15 and 26(b).

Source and Effective Date

R.2002 d.184, effective May 22, 2002.
See: 34 N.J.R. 876(a), 34 N.J.R. 2137(a).

Chapter Expiration Date

Chapter 32, School Facilities Projects: P.L. 2000, c.72, Section 15
Grant Procedures, expired on May 22, 2007.

Chapter Historical Note

Chapter 32, School Facilities Projects: P.L. 2000, ¢.72, Section 15
Grant Procedures, was adopted as new rules by R.2001 d.263, effective
June 29, 2001. See: 33 N.J.R. 2702(a).

Chapter 32, School Facilities Projects: P.L. 2000, c.72, Section 15
Grant Procedures, was readopted as R.2002 d.184, effective May 22,
2002. See: Source and Effective Date. See, also, section annotations.

Subchapter 5, Affirmative Action and Set Asides In Authority-Fi-
nanced School Facilities Construction Projects Financed and Contracted
For by the Authority, was adopted as new rules by R.2002 d.302, ef-
fective September 16, 2002. See: 33 N.J.R. 2737(a), 34 N.J.R. 3274(a).

Subchapter 5, Affirmative Action and Set Asides In Authority-Fi-
nanced School Facilities Construction Projects Financed and Contracted
For by the Authority, was readopted as- R.2007 d.380, effective
November 14, 2007. As a part of R.2007 d.380, Subchapter 5 was re-
codified to N.J.A.C. 19:39 and renamed Affirmative Action Rules, and
Subchapter 5 Appendices 1 and 2 were repealed, effective December 17,
2007. See: 39 N.J.R.2003(a), 39 N.J.R. 5369(a).
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SUBCHAPTER 1. GENERAL PROVISIONS

19:32-1.1 Applicability and scope

These rules are promulgated by the New Jersey Schools
Construction Corporation (the “Corporation”), a subsidiary of
the New Jersey Economic Development Authority (the
“Authority”) to implement Section 15 of the Educational
Facilities Construction and Financing Act, P.L. 2000, c.72
(N.J.S.A. 18A:7G-15) (the “Act”). Section 15 of the Act
establishes a grant program to fund the State share of the final
eligible costs of school facilities projects undertaken by
school districts whose district aid percentage as defined in the
Act is less than 55 percent and which elect not to have the
Corporation undertake the construction of the school facilities
project. These rules also apply to a school whose district aid
percentage is less than or equal to 55 percent, providing this
district has had a school facilities project approved by the De-
partment pursuant to Section 9(c) of the Act and the district
elects not to have the Corporation undertake the construction
of the school facilities project. These rules are adopted in or-
der to provide the mechanism whereby school districts which
are eligible to receive grants from the Corporation can receive
such grants and to ensure that these grant funds are used
properly by the school districts. Any district applying for a
grant or having received a grant pursuant to the Act shall at a
minimum comply with the requirements of this chapter, as
applicable.

Amended by R.2002 d.184, effective June 17, 2002.
See: 34 N.J.R. 876(a), 34 N.J.R. 2137(a).

Rewrote section.

Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).

Inserted “New Jersey Schools Construction Corporation (the “Corpo-
ration”), a subsidiary of the” preceding “New Jersey Economic Develop-
ment Authority”; substituted references to the Corporation for the
Authority throughout.
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19:32-1.2 Construction of rules

- This chapter shall be liberally construed to permit the Cor-

~ poration to discharge its statutory functions under the Act.

~ Amended by R.2004 d.411, effective November 1, 2004.
- See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).

19:32-1.3  Definitions-

* (a) The following words and terms, when used in this sub-

" chapter, shall have the following meanings unless the context
clearly indicates otherwise. Words in the singular shall

-include the plural and words in the plural shall include the
singular where the context so requires. :

_ “Act” means the Educational Facilities Construction and
Financing Act, P.L. 2000, .72, N.J.S.A. 18A:7G-1 et seq.

“Agreement” or “Grant agreement” means the grant agree-

ment (and all attachments thereto) between the Corporation
- and the district. The agreement shall set forth the terms and

~ - conditions of the grant, amount of the grant, final eligible

‘costs, State share, local share, and disbursement schedule.

f‘Appr0vedveosts” means costs of the school facilities proj-
ect which are eligible to be paid from the proceeds of the
grant and have been paid or shall be paid by the district.

’ “Authority” means the New Jersey Economic Development
“Authority established pursuant to P.L. 1974 c.80 (N.J.S.A.
34:1B-1 et'seq.)

7 “Authorlty bonds” means bonds issued by the Authorlty
pursuant to N.J.S.A. 18A:7G-14, proceeds of which may fund
all or part of the grant :

" “Authorized ofﬁcer means:

1. With respect to the district, any. person-or persons

_ authorized pursuant to a resolution of the governing body

-of the district to perform any act or execute any document

relating to the grant and the grant agreement, mcludmg the
school business administrator; and

2. ‘With respect to the Corporatlon, any person or per-
sons authorized to perform any act or execute any docu-
‘ment relating to the grant and the grant agreement.

i ;‘Bond ceurlsel”» means any lawyer or firm of lawyers na-
tionally recognized in the field of municipal finance and satis-
factory to the Authority.

Supp. 12-17-07

“Capital reserve account” means the account of the district
established pursuant to N.J.A.C. 6A:26-9.1.

“Change order” means a written-order, directing or author-
izing some change, in whatever degree to a design consultant
contract or construction contract, including, but not limited
to, an increase or decrease in the scope of work to be per-
formed by the design consultant or the contractor, as the case

- may be, or an acceleration of time for the performance of
such work, or‘a change in the sequence in which such work is -

being performed

“Checklist” means a form to be provided by the Cerpora-
tion and to be completed by the district at various milestones
in the design and construction of the school facilities project

prior to receiving certain disbursements of the grant. There
may be a design phase checklist, a construction phase check--

list, a final completion checklist or a checklist or other certifi-

cation to be submitted by the district for other stages in the’
completion of a school facilities project. The district may file
a checklist electronically if-such option is made available to

the district by the Corporation.

~“Closeout”. means the process by which the Corporation
determines that all applicable administrative actions and all
required work have been completed by the district.

“Code” means the “Internal Revenue Code of 1986, as
amended,” as the same may from time to time be amended
and supplemented, including any regulations promulgated
thereunder,. any successor code thereto, and administrative
and judicial interpretations thereof.

“Commencement -date” means the date on which a grant
agreement has been fully executed by all the parties thereto
and the district has delivered, to the satisfaction of the Corpo-
ration, the documentation required by the grant agreement
and N.J.A.C. 19:32-2.4.

“Commissioner” means the Commissioner of the New Jer-
sey Department of Education or his or her designee.

“Completion date” means the date specified by the district
for completion of the school facilities project which may be
changed by the district upon notice to the Corporation.

- “Construction contract” means an agreement between the
district and the contractor governing the construction of all or
a portion of a school facilities project and any documents
attached thereto and amendments thereof. There may be one
or more construction contracts for a school facilities project. -

32-2
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“Construction phase” means that phase of a school facili-
ties project in which construction of the school facilities
project is undertaken by a contractor or contractors.

“Consultant” means a consultant, including a design con-
sultant, engaged by the district for a school facilities project
providing professional services associated with research, de-
velopment, design and construction administration, altera-
tion, or renovation of real property, as well as incidental
services that members of these professions and those in
their employ may logically or justifiably perform. A consul-
tant may provide services including studies, investigations,
surveys, evaluations, consultations, planning, programming,
conceptual designs, plans and specifications, cost estimates,
construction management, inspections, shop drawing re-
views, preparation of operating and maintenance manuals,
and other related services. There may be one or more
consultants engaged by the district for a school facilities
project.

“Contract” means a contract between a contracted party
and the district for a school facilities project. The term
“contract” includes a design consultant contract, a construc-
tion contract and any other contracts, subcontracts and
agreements between: -

- The district and its consultants;

2. The dl&tl’lct and its contractors;

3. Contractors and their subconsultants and subcon-v

tractors; and

4, Consultants and thenr subconsultants and subcon-
tractors.

“Contracted party” means a consultant, contractor, and
their subconsultants and subcontractors and any other party
providing material or services to the district in connectlon
with a school facilities project. :

“Contractor” means that person or firm engaged by the
district to undertake the construction of a school facilities
project. There may be either a single “general” contractor
who has overall contractual responsibility for delivering all

of the construction services needed to complete a school

facilities project or there may be multiple contractors who
have responsibility for dellverlng pamcular aspects of a
school facxlmes project.

“Corporation” means the New Jersey Schools Construc-
tion Corporation, a subsidiary of the Authority effective
October 1, 2002, created by the Authority to carry out the
Authonty s responsibilities under the Act, except the power
to incur indebtedness.

“DCA” means the New Jersey Department of Commumty
Affairs.

“Department” means the New Jersey Department. of
Education. :
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“Department regulauons means regulatlons issued by
the Commissioner and/or the State Board of Education
which govern'the ﬁnancmg, construction and maintenance
of school facilities projects.

“Design consultant” means an architect or engineer or
other consultant selected by the district to provide design
services and/or construction administration services in con-
nection with a school facilities project pursuant to a desngn
consultant contract. :

“Design consultant contract” means at agreement be-
tween the district and the design consultant for design of a
school facilities project and any documents attached to such

agreement and any amendments to such agreement.

“Desngn phase” means that phase of a school facilities
project in which a school facxlltles project is desngned by the
design consultant.

“Dlsbursement” means a release of a portion of the grant
to the district to pay for approved costs.

“District aid percentage” means the number, expressed as
a percentage derived from dividing the district’s actual core

_curriculum standards aid calculated pursuant to N.JS.A.

18A:7F-15 available as of the date of the Commissioner’s

‘determination of preliminary eligible costs by the district’s
. actual Thorough and Efficient (T & E) budget calculated

pursuant to N.J.S.A. 18A:7F-13(d) available as of the date
of the Commissioner’s determination of preliminary eligible
COsts. '

“District board” means the board of education of the
district.

“DOL” means the N_ew Jefsey Department of Labor.

“Event of default” means any event specified in N.J.A.C.
19:32-1. 13

“Excess costs” ‘means the additional costs of a school
facilities project, if any, which shall be borne by the district,
which result from design factors that are not required to
meet the facilities efficiency standards and are not approved
pursuant to N.J.S.A. 18A:7G-5(g) or are not authorized as
community design features included in final eligible costs
pursuant to N.J.S.A. 18A:7G-6(c). Excess costs are to be
distinguished from the additional costs arising out of design
factors that are required to meet the facilities efficiency
standards and that are either approved or authonzed pursu-
ant to N.J.S.A. 18A:7G-5 or 6. .

“Expiration date” means the date upon which the term of
the grant agreement automatically ends, which shall be the
third anniversary of the date of ﬁnal payment of the grant
and closeout.

“Final completion” means that point in time when all
requirements of all contracts for a school facilities project

Supp. 11-1-04
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have been fully performed, all items on the punchlist have
been fully performed, all manuals, warranties and as-builts
are delivered, all liens have -been released and a final
certificate of occupancy, continued use or completion has
been issued.

-*“Final eligible costs” means the final approved costs of a
school facilities project as determined pursuant to N.J.S.A.
- 18A:7G-5(h)(1) and N.J.A.C. 6A:26-3.6.

“Governmental authority” means the United States, the
State or any political subdivision thereof, and any agency,
department, commission, board, bureau or instrumentality
which has jurisdiction over a school facilities project or any
part thereof or over the design, construction, equipping, use

. or occupancy of a school facilities project.

“Grant” means the funds to be provided to the d:stnct by
the Corporation to pay for the approved costs of a school
facilities project pursuant to this chapter.

“Local share” means the total costs less the State share as
determined pursuant to N.J.S.A. 18A:7G-15.

‘ “'l.ong'-_r;\n.ger facilities plan” means the plan required to
be submitted to the Commissioner by a district pursuant to
N.JS.A. 18A:7G4.

“Milestones” means the critical activities of the design

and construction of a school -facilities project which are

expected to be completed and the percentage of the grant to
- be paid provided that all conditions precedent have been
satisfied to the sole satisfaction of the Corporation.

“Other facilities” means athletic stadiums, swimming
pools, any associated structures or related equipment tied to
such facilities, including, but not limited to, grandstands and
night field lights, greenhouses, garages, facilities used for
~ non-instructional ‘or non-educational purposes, and any

structure, building or facility used solely for school adminis-
tration.

“Performance evaluation policy and procedure” means
the policies and procedures developed by the Corporation
“for the purpose of evaluating the performance of consul-
tants and contractors who perform services in connection
-with school facilities projects,

“Plans and specifications” means the plans and specifica-
tions of a school facilities project prepared by a design
" consultant and approved by the Department pursuant to
- NJ.A.C. 6A:26-5.4.

e “Preliminary eligible costs” means the initial approved
costs of a school facilities project determined pursuant to
the formulas set forth in N.J.S.A. 18A:7G-7 which shall be
deemed to include the .costs of construction and other
allowable costs

“PSCL” means the Public School Contracts Law, N.J SA

18A:18A-1 et seq., together with all applicable regulations v

and guidance issued by the DCA in connection therewith.

“Punchlist” means the list, prepared before substantial
completion, of incomplete or defective work to be per-

formed or remedied by a contractor after substanudl com-: -

pletion.

“Request- for disbursement” means a written certified
statement by the district, in such form and manner as
specified by the Corporation requesting that grant funds be
disbursed to the district by the Corporation for approved
costs which shall provide a complete description of  the
approved costs that have been paid or shall be paid, as
applicable, and shall be certified by the vendor and the
authorized officers of the district. The request for disburse-
ment shall include a voucher.

“Requirements” means any law, ordinance, order, rule or
regulation of a governmental authority applicable to a
school facilities project, a grant and the work performed
thereunder

*School bonds” means the bonds, notes or other obli-
gations issued by a district to finance the local share.

““School business administrator” means the person ap-
pointed by the district board pursuant to N.J.A.C. 6:11-9.

“School facility” means and includes any structure, build-
ing or facility used wholly or in part for educational pur-
poses-by a district or community provider, and facilities that
physically support such structures, buildings and facilities,
such as district wastewater treatment facilities, power gener-
ating facilities, and steam generating facnlmes, but shall
exclude other facilities: '

“School facilities project” means the acquisition, demoli-
tion, construction, improvement, repair, alteration, modern-
ization, renovation, reconstruction or maintenance of all or

any part of a school- facility or of any other personal
property necessary for, or ancillary to, any school facility, -

and shall include fixtures, furnishings and equipment, and
shall also include, but is not limited to, site acquisition, site
development, the services of design professionals, such as
engineers and architects, construction management, legal

services, financing costs and administrative. costs and ex-

penses incurred in connection with the school facilities
project. To qualify as a school facilities project, the project
must ‘be new construction in order to meet the housing

needs of unhoused students, or rehabilitation for the pur-

pose of keeping a school facility functional for its original
purpose or for a new purpose accomplished within the gross

square footage of the original building. Maintenance pro- -

jects intended solely to achieve the design life of a school

facility and routine maintenance do not constitute school .

facilities projects..

Supp. 11-1-04 : 324
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“State” means the State of New Jersey.

“State share” means the State’s proportionate share of
the final eligible costs, which equals 115 percent of the
district aid percentage or 40 percent, whichever is greater as
provided in N.J.S.A. 18A:7G-15.

“Subconsultant” means a consultant or contractor to

whom a consultant subcontracts part of the work of a school

facilities project for which the consuitant is .responsible.

“Subcontractor” means a contractor to whom a contractor
or consultant subcontracts part of the work of a school
facilities project for which such contractor or consultant is
responsible.

“Substantial completion” means that point in time for a
school facilities project when- all of the followmg have
occurred:

1. All essential requirements of the contracts have

been fully performed so that the purpose of the contracts -

is accomplished;
2. The punchlist has been created,;

3. There are no important or material omissions or
technical defects or deficiencies regarding the school facil-
ities project;

4. A temporary certificate of occupancy, continued
use or completion has been issued; and

5. The school facilities project is ready for occupancy
in accordance with its mtended purpose.

“Suspension” means a temporary cessation of disburse-
ments to the district.

“Term” means the term of the grant agreement which
shall commence on the commencement date and shall end
on the expiration date, unless sooner terminated.

“Termination” means the cancellation of the grant agree-
ment as a result of an event of default or by mutual consent
of the parties pursuant to N.J.A.C. 19:32-1.14.

“Time-sensitive project” means either an emergent pro-
ject, as that term is defined in NJ.A.C. 6A:26-1.2, or a
school facilities project necessitating an abbreviated grant
disbursement schedule because the standard disbursement
schedule would not accommodate a district’s need to have
the school facility operational by the commencement of or
during the school year.

“Total costs” means the actual total amount spent on. a
school facilities project.

“Unavoidable delays” means any delays due to weather,
strikes, acts of God, governmental restrictions, enemy ac-

tion, civil commotion, fire, unavoidable casualty or other -

causes similarly beyond the control of the district; provided,

325

however, that any lack of funds beyond those funds to be
provided pursuant to the grant agreement shall not be
deemed a cause beyond the control of the district.

“Unit of Fiscal Integrity” means that unit within the
Office of the Attorney General created by N.J.S.A.
18A:7G-43.

“Voucher” means the voucher in the form provided by
the Corporation executed and delivered to the Corporation
by the district, together with a request for disbursement.

(b) Words and terms implententing the Act but not de-
fined in this section shall have the meanings defined in
N.J.A.C. 6A:26-1.2 and 6A:26A-1.3. »

Amended by R.2002 d.184, effective June 17, 2002.
See: 34 N.J.R. 876(a), 34 N.J.R. 2137(a).
Rewrote section.
Amended by R.2004 d.411, effective November 1. 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).-
Added *“Corporation”, added second sentence to *Excess costs”,
rewrote “Other facilities”, updated N.J.A.C. reference in “Voucher”.

'19:32-1.4 Administration and performance of grant

agreements

The district is responsible for the administration and
success. of the school facilities project, and the provision of
the grant by the Corporation shall not in any way be
deemed to imply that the Corporation shall have any re-
sponsibility for the administration or success of the school
facilities project. Although districts- are encouraged to seek
the advice and opinion of the Corporation on problems. that
may arise regarding the school facilities project, the giving
of such advice by the Corporation shall not shift the respon-
sibility for final decisions from the district to the Corpora-
tion, nor render the Corporation responsible for such ad-
vice. Moneys awarded pursuant to this chapter shall be used
in conformance with the Act, this chapter and the provisions
of the grant agreement to achieve the grant objectives and
to insure that the purposes set forth in the Act are fully
executed. :

Amended by R.2004 d.411, effective November 1, 2004.

See: 36 NJR. 935(a) 36 NJR. 4954(a).

19:32-1.5 Disclosure and publicity

(a) All applications and submissions received by the Cor-
poration shall constitute public records of the Corporation.
The Corporation shall make them available to persons who
request their release to the extent required by State law.

(b) Press releases and other public dissemination of infor-
mation by the district concerning the school facilities project
shall acknowledge Corporation financial assistance.

Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).

Supp. 11-1-04
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'19'32-1.6 Access aml record retention

() The Authority, the Corporanon, the Department, the

DCA, the Unit of Fiscal Integrity, the DOL, and their duly
authorized agents may, at their discretion and cost, investi-
- gate, audit, examine and- inspect the activities, documents,
work product arising from audits, records and accounts
~ (pertaining to the school facilities project) of the district and

other parties involved with the school faclhtles project as

‘further set forth below

1 'They shall have the right to enter upon and exam-
ine, inspect or audit the school facilities project at reason-
able times and upon prior notice but shall not be required
to do so if in their sole judgment such nottce and times
c.mnot be provided.

- 2. They shall have the. nght to make dny copies or.
abstracts of any document, record or account’ relatmg to
the school facllmes prolect

- (b) The responSibilitie‘s of the district and/or the contract,-'

ed parties with regard to access to the activities, documents,

records, and accounts pertaining to school faclhtles projects

shall be the following:

‘1.~ The district or the contracted. parnes, as the case
- may be, shall furnish facilities for such access, mspectlon

and document reproductton

2 The drstncts shall include in all contracts a provr-
- sion requiring contracted parties to permit the Authority,
" the Corporation, the Unit of Fiscal Integrity, the Depart-

ment, the DOL, the DCA, and their duly authorized

- agents. to investigate, audit, examine and inspect in such
" manner and ‘at such tlmes as these parttes deem neces-

-sary.

h (c) The district shall keep those records and accounts and _

shall require all contracted parties to keep those records
and accounts for the school facilities project as necessary in

order to evidence compliance with the Act, the PSCL, the =

grant agreement, and all applrcable regulations and require-

- ments. Financial records, supporting documents, and all

- other records of the district and the contracted parties which
relate in any way to the school facilities project and/or to the

_grant shall be retained for 10 years following closeout, ;

provided however, if any litigation, claim or audit relating to

the school facilities project and/or to the grant is com-
menced prior to closeout, such records and documents shall
be retained until all litigation, claims or audit’ fmclmgs

, mvolvmg the records have been fully resolved

Amended hy R. 2002 d.184, effective June . 2002.
See: 34 N.J.R. 876(a), 34 N.JR. 2137(a). '
Rewrote section.
. Amended by R.2004 d.411, effective November 1, 2004,
: See 36 NJ.R 939(&) 36 NJ R 4954(&1)

19:32-1.7 ii‘raud and other unlawful or corrupt practices '

(a) The district shall administer moneys pursuant to this
chapter, the grant agreement and any contracts entered into .-
~ in connection with the school facilities project free from~

bnbery, graft and corrupt practices. The district has the

~ primary responslbthty for the prevention, detectionand’ :
_ cooperation in ‘the prosecution of any such conduct. The

Corporation shall have the right to pursue administrative or

“other legally available remedies in the event it suspects the

occurrence of such conduct.

(b) The district shall diligently pursue. avatlable judicial
and administrative remedles and take any other appropriate

remedial ‘action with respect to any allegations or evidence
of such illegality or corrupt practices. The district shall
"»|mmedlately notify the Corporation and the Unit of Fiscal
Integrity in writing when any such allegation -or evidence -

comes to its attention and shall perlodtcally advise the
Corporation and the Unit of Fiscal Integrity in writing of
the status and ultimate disposition of an'y related matter.

Amcnded by R.2004 d.411. effective November l 2004

 See: 36 NJR.935(a), 30 NIR. 4954(a)

' 19'32-1 8] Debarment _ - ‘
(a) The dlsmct and its consultants or contractors shall
not enter into a contract for work on the school facilities -

project with any person or firm who has been debarred,

suspended or disqualified from State, Authority, Corpora- '

tion or Federal government contracting.

(b) The district: shall insert in all contracts ‘with all con-
tracted parties, and all contractors and consultants shall -
insert into all of their contracts with all subconsultants and -

subcontractors, a clause stating that the contracted party, its-
subconsultants or subcontractors may be debarred, suspend-

ed or disqualified from contracting and/or working on the
school facilities project if the contracted party commits any .
of the acts listed in NJ.A.C. 17:19-3 or any applicable -
regulatton tssued by the Authonty or- the Corporatton ;

(e) The dnstncts bid spectficatton for. any work on the
school facilities projects shall require all bidders to submit a

- sworn statement by the bidder, or an officer or partner of
the bidder, indicating whether or not the bidder is, at the
time of the bid, included on the State' Treasurer’ s, the .

Authority’s, the Corporation’s or the Federal government’s

List of Debarred, Suspended or Disqualified Bidders as.a
result of action taken by any State or Federal agency, as the .
case. may be. Bid specifications . for -the school. facilities.

project shall also ‘state that the district shall. immediately - '

-notify -the State, the Corporatlon and the Unit of Fiscal
Integrity in writing whenever it appears that a bidder is on
~ the Treasurer s, the Authonty s, the Corporatlons or the .
Federal governments List. The State and the Corporation

reserve the right in such circumstances to immediately sus-

pend such bidder from contracting and/or engaging in work. . -
“on the school facilities project and-to take such other action
as it deems appropriate pursuant to N.J.A.C. 17:19-3 or any

appllcable regulatlon tssued by the Authorlty or the Corpo-
ration.

Supp. "vll-;l"~04'1i S : 326
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(d) The district shall ‘have a oontmumg and- affirmative

obligation so long as the grant agreement is in effect to

immediately notify the State and the Corporation in writing
whenever it obtains knowledge that any contracted party,
subconsultant or subcontractor is on the Treasurer s, the
Authority’s, the Corporation’s or the Federal government’s

List. The State and the Corporation reserve the right in‘'such '

circumstances to immediately suspend such contracted par-
ty, subconsultant or subcontractor from contracting and/or
engaging in work on the school facilities project and to take
such other action as it deems appropriate pursuant to

N.J.A.C. 17:19-3 or any applicable regulatlon |ssued by the

Authority or the Corporation.

"Amended by R.2002 d.184, effective June 17, 2002.
See: 34 NLLR. 876(a), 34 N.J.R. 2137(a).

Deleted references to N.J.A.C. 6:20-7 throughout.
Amended by R.2004 d.411, effective November 1, 2004,
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a). :

19:32-1.9 Performnnce evaluation policy anvd,‘ procedure

The Corporation may establish and maintain a consultant
and contractor performance evaluation policy and proce-
dure. The performance of any consultants and contractors
engaged by the district for the school facilities projects shall

be evaluated by the district at the times and in the manner

specified by the Corporation. This evaluation shall consnder,

among other things, the consultants’ and contractors’ ability
to deliver and complete the school facilities project within
the specified time frame and budget established by the

district and consistent with the requirements of the con-
tracts. .

Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a)

19:32-1.10 Noncompliance

(a) In addition to any other remedles as may be provnded
by law or by the grant agreement in the event of noncom-

pliance with any provisions of the Act, any condition of the

grant agreement or any requirement of this chapter, the
Corporation may take any of the followmg actions or combi-
nations thereof.

1. Issue a notice of noncompllance pursuant to
NJAC 19:32-1.11;

2. Withhold grant moneys pursuant to. NJ AC:
19:32-1.12;

3. Suspend the provision of grant moneys pursuant to»
NJ.A.C. 19:32-1.13; and/or ' :

4. Terminate the grant agreement or rescind the grant
moneys pursuant to N.J.A.C. 19:32-1.13.

Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).

32-7

19:32-1.11 ‘Notice of noncompliance

- In the event that the Corporation determines that the
district is not in- compliance with any provision of the Act,
any condition of the grant agreement, or any. condition of
this chapter, it will notify the district of the noncompliance -
in writing. The Corporatnon may require the district, its
consultants and/or contractors to take and complete correc-
tive action. If the corrective action is not taken within the
requisite time period specified or if the action taken is -
inadequate as determined by the Corporation, the Corpora-

" tion may take any of the following actions or combinations

contained in NJ A C. 19:32-1.12 and 1. 13‘ »

Amended by R.2002 d. I84 effective June 17. 2002.
See: .34 N.J.R. 876(a), 34 N.J.R. 2137(a). :

In second sentence, deleted “within 10 working days of the notice”
after “‘corrective actlon". in third sentence, inserted "speclf‘ ied” after
“time period”,

~Amended by R.2004 d.411, effective November 1, 2004,

See: 36 N.IR. 935(a), 36 NJR. 4954(a).

, 19~32-1 12 Wlthholdmg of funds

The Corporation may withhold or requnre the district to
repay, upon written notice to the district, grant disburse-
ments or any portion thereof where it determines that a
district has failed to comply with any provision of the Act,

“any condition of the grant agreement or any requirement of

this chapter. The Corporation may also release the grant

disbursement but refer the matter to the Department for

further action, whlch may include audit and/or a request to
the Treasurer to withhold funds payable by the State from

. the drstrlct

Amended by R.2004 d 411 effectlve November 1, 2004
See: 36 NJ.R. 935(a), 36 NJ.R. 4954(a)
Rewrote the eectlon

: 19:32-1;13 Termination of the grant agreenlent for cause

- (a) The Corporation may terminate the grant agreement
upon an event of default, which shall mclude, but not be
hmlted to: : o

1. Failure by the district to observe and perform any
“duty, covenant, condition or agreement on its part to be

E observed or performed under the grant agreement, which

~failure shall continue for a period of 30 days after receipt
‘of written notice specnfymg such failure and requesting
that it be remedied is given to the district by the Corpora-

* - tion, unless the Corporation shall agree in writing to an

~-extension of such time prior to its expiration, provrded
however, that if the failure stated in such notice is correct-
able but cannot be corrected within the applicable period,
the Corporation may not unreasonably withhold its con-
sent to an extension of such time up to 120 days from
delivery of the written notice referred to above or if

~ corrective action is instituted by the district within the
applxcable period and diligently pursued until the event of
default is corrected - '
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OTHER AGENCIES ’

-2 Any representatton made by or on behalf of thej-

district contained in the grant agreement, or in any instru-
ment furnished in compliance with or with_ reference to

- - the grant agreement or the grant is falsc or mtsleadtng in~’

o any material respect _
3. A determmatlon is made by the Corporatton that

The grant was obtamed by fraud or

ii. Gross abuse or corrupt practices have occurred
in the admtmstratlon of the school faclhtles project by

the dtstnct,

4. Subject to unavondable delays, the constructton off
the school facilities project has not commenced wnthm 18.

R months after the commencement date,

‘5. Subject to unavoidable delays, the construction of

‘the school facilities project has not reached fmal comple-

tion on or before the completton date; -

. 6. The dtstrlct has utilized grant moneys for costs. that

““are not approved costs, .

7. Work on. the school facilities prolect has ceased,_

7 wrthout good cause as agreed to by the Corporation. The
term “good cause” shall include, but not be limited to,

' circumstances beyond the control of the district or any of

the contracted parties such as fire, flood, riot or strike.

‘8. The district has contracted with a contractor or a -

. subcontractor in one of the four branches specified in

" N.J.S.A. 18A:18A~-18 and such' contractor or subcontrac-» '

- tor has not been prequalified;

9. - The district has (hsbursed grant monies to a firm
~ which is debarred, suspended or disqualified from State,

~ Authority or Corporation contractmg ortoa firm whtch‘ ‘

: has not been prequahﬁed or

7 10. The dlstnct fails to permit the Corporatlon or the, ’
: .’Umt of Ftscal lntegnty immediate. entry or mspectlon ‘

(b) The Corporatton shall promptly notify the district, in
writing, of its determination to terminate the grant agree-

ment and the reasons for the termination, together with the

- date on whlch the termmatnon shall take effect

(c) Upon termmatlon of the grant agreement the Cdrpo-

ration may demand that an amount equal to the grant -

received by the. district be tmmedtately returned to the

" Corporation and the district shall waive payment by the

Corporation of the undistributed balance, and upon notice

- to the district, the amount of. the grant. disbursed by the -
Corporation shall be immediately due and payable by the

district together with any costs to the Corporatlon resultmg

. from an event of default by the dnstnct

(d) ln».‘add_rtron‘tor any_ termmat_ton action, the Corpora- ’
_ tion retains the right to pursue any and ‘all other remedies as -

- may be available under State law as warranted. -

(e) ‘The Corporatton may, upon wntten notice to the
district, suspend the grant agreement and withhold further
payments thereunder and prohibit the district from i incurring
additional - obhgatlons of- grant funds pendmg correctlve,-_-
 action by the dtstrrct . :

(f) At the optlon of the Corporatton, m its sole dtscre- g

tion, the Corporation: may, without prejudtce to any other

 rights or remedies, take an assignment of any of the con-
tracts in order to complete the school facilities project, and

the district shall take whatever actions are necessary’ in

order 1o ensure the proper assrgnment to the. Corporatlon of -

such contracts

(g) The dtstnct shall on demand pay to the Corporatton s N

the reasonable fees and expenses of attorneys and other -
reasonable expenses (including without limitation the rea- -
sonably allocated costs of in-house counsel and legal staff).
incurred by the Corporatton in the collection’ of the repay-
‘ment of the grant or in the enforcement of performance or
_ observation of any other duttes, covenants, obligations: or
agreements, of the district upon an event of default '

Amended by R. 2002 d 184, ct’t‘cctwe June l7 2002
See: 34 N.LR. 876(a). 34 N.J.R. 2137(a).
In (a)10. deleted “.DCA” after “Authority”,

~ Amended by R.2004 d411. effective November 1. 2004."
See: 30 NJR. 935(a). 36 NIR. 4954(a).

19-32—1 14 Termmatlon by mutual agreement

The Corporation and the district may terminate the grant
‘agreement when both parties agree that the continuation-of
the school facilities project would not produce beneficial

results commensurate with the further expendlture of funds

The Corporation and the district shall agree upon the
conditions for termmatxon mcludmg the date on which the -
~ termination shall take effect. The closeout prov:stons specl-

fied in N.J. A.C. 19:32-3. 8 shall apply.

‘Amended by R.2004 d.411. effective November 5 2004

See: 36 NJR, 93S(a) 36 NJ. R 4954(a)

19'32-1 15 Severablltty

“If any provision of this chapter or the apphcatton thereof ,
to any person or circumstances is held invalid by a court of -
E competent jurisdiction, such invalidity shall not affect other -
provisions or apphcattons, and to this end, the provrsrons of :
~ this chapter are declared to be severable '

19'32-1 l6 Walver

~If the district received approval from the Department for
. the school facilities - prolect prior to June 29, 2001, the
district may request a waiver from compliance with certain
‘provisions of these regulatlons and the grant agreement with -

which it would not be possible for the district to comply

The request for a waiver must specify the- specific provisions -
~of these regulations and ‘the grant agreement that the -
district is requesting should not- apply together with a_de-
tailed explanatlon why such compliance is not possible. If

such justification is found to be valid by the: Corporauon,
waiver for such- provrsnon(s) shall be lssued .

Swp it 348
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Amended by R.2002 d.184. effective June 17, 2002.
See: 34 N.J.R. 876(a), 34 NJ.R. 2137(a). -

Substituted “June 29, 2001 for “the effective date of these regula- :

tions” and substituted *“a detailed explanation” for “the reasons”.
Amended by R.2004 d.411, effective November 1, 2004
See: 36 NJ.R. 935(a), 36 N.L.R. 4954(a)

19:32-1.17 Appeals -

may be requested in writing, and an opportunity glven for
any informal hearing on the papers, in person or via tele-
phone with Corporation staff. Such written request for an
informal hearing must be made within 30 days of the r,s.elpt
of the Corporation’s decnsnon

(b) In the event of an adverse decision after an informal
hearing under (a) above, or if a district determines not to
seek an informal hearing, and providing further, that the
dispute or controversy is a contested case, as defined. in
N.J.S.A. 52:14B-2(b), a district may request, within 45 days
of the written decision resulting from the informal hearing

or the determination of the Corporation if an informal

hearing is not sought, a formal hearing.

(c) Upon filing of the initial pleading in a contested case,

the Board of the Corporation may by resolution either-
retain the matter for hearing directly or transmit the matter

for hearing before the Office of Administrative Law. Such
hearings shall be governed by the provisions of the Adminis-
trative Procedure Act,
52:14F-1 et seq., and the Uniform Administrative Procedure
Rules, NJ.AC. 1:1. : .

(d) Every determination of a dispute or controversy aris-
ing from this chapter by the Corporation, co
agency action by the Board, shall be embodied in a written
decision which shall set forth findings of fact and conclu-
sions of law pursuant to the applicable rules of the Ofﬁce of
Admlmstranve Law.

New Rule, R.2004 d.411, effective November 1, 2004.
- See: 36 NLLR. 935(a), 36 N.J.R. 4954(a).

SUBCHAPTER 2. ELIGIBILITY

19:32-2.1 Applicability =
This subchapter establishes the Corporation’s procedures

and requirements governing the eligibility determination for
a grant and the execution of every grant agreement pursuant -
to Section 15 of the Act. Any affected district applying for a
grant or having received a grant pursuant to Section 15 of .

the Act shall at a minimum cenform with the requlrements
of this subchapter, as apphcable

Amended by R.2002 d.184, effective June 17, 2002.
Sec: 34 N.J.R. 876(a), 34 N.J.R. 2137(a). :
Sub%tltuted "eligibility determination” for “appllcauon”

329

NJ.S.A. 52:14B-1 et seq. and

'nstltutmg final

Amended by R. 2004 ddli, effective November 1, 2604.

‘See: 36 NJ.R. 935(a), 36 N.J.R. 4954(a).

Substituted references to -the “Corporatlon” for the Authomy
throughout. :

19:32-2.2 Ellglblllty
(a) All of the following condltnons shall apply regarding

' 'el ibility for a grant:
(a) Appeals ansmg from decnsnons of the Corporatlon o 'gibility 8

1." The district shall obtain one of the followmg

i. Approval of the district’s Iong-range facilities plan
pursuant to NJ.A.C. 6A:26-2.3; :

“ii. A waiver for approval of the school faclhtles'
project pursuant to N.J.S.A. 18A:7G-4(b); or

_iii.” Approval for retroactive fundmg pursuant to
N.J.S.A. 18A: 7G-9(c)—-second paragraph.

2. The district shall obtain approval of the school
facilities project from the Department pursuant to

 NJSA. 18A:7G-5 and N.LAC. 6A:26-3.3.

3. There is a determination of the final eligible costs

* and the State share of the school facilities project by the

Department pursuant to N.J.S.A. 18A.7G—5(h) and
NJA.C.6A:26-36.

4, The dlstnct shall obtain approval of- educational
specifications and schematic plans from the Department
pursuant to. N.J.A.C. 6A:26-5.2 and 5.3, if applicable. If
land was acquired as part of the school facilities project,

. the district shall obtain approval of the land acquisition
from the Department pursuant to N.J.A.C. 6A:26-7.1. If
an existing facility was acquired, the district shall obtain
the approvals of the school site and the facility from the
Department pursuant to N.J.A.C. 6A:26-7.3.

5. Any appeals by the district regardmg any of the
above approvals required to be obtained by the district
from the Department for the school facilities project shall
have been taken and completed at the highest level of
appeal so that a final nonappealable order shall have been
issued establishing ‘approval for the school facilities pro-
ject and determination of ﬁnal eligible costs and State
share. - . '

6. The district shall obtain approval for the local share
in accordance with the provisions for the approval of
capital projects pursuant to N.J.S.A. 18A:22-1 et seq.,

 NJSA. 18A24-1 and PL. 1991, ci39 (NJSA.

- 18A:7A-46.1 et seq.), as applicable to the district pursu-
ant to N.J.S.A. 18A:7G-11 and NJ.A.C. 6A:26-3.7.

i. If the local share is funded through the issuance

- of school bonds, the district shall submlt a referendum
to the voters pursuant to N.J.S.A. 18A:22-39 and

" N.J.A.C. 6A:26-3.7 and the voters shall have approved
- the referendum in the ‘amount of -the local share.

ii. If the local share is to be funded through the
capital reserve account, the district shall comply with
the requirements of N.J.A.C. 6A:26-3.7 and 6A:26-9
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govemmg the use of the capltal reserve account for the oo

local share

o If the Iocal share is to be funded through
~ sources other than bonds or capltal reserve, such as a
lease purchase agreement of not in excess of five years
* duration, the district shall obtain approval of local
~ share in accordance with N.J.A.C. 6A:26-3.7 and any:

B _OTHER AGENCIES

3 The Corporatton shall have no obllgatron to ‘exe-

cute a grant agreement unless and until the Corporatton’
- has determined that all conditions precedent to the execu-

" tion of the grant’ agreement have been satrsfred as the- o
o Corporatton may determme :

(b) The drstrrct shall execute the grant agreement wrthrn
 statutory and regulatory authorities specifically govern- -  such period of time as. the Corporatron may determlne iniits -

ing . that source of ‘local share, ‘such as N.J.S.A. sole drscretron

18A:20-4.2(f) and N.J.A.C. 6A:26-10.

7. The district shall delegate to the school busmess »
_administrator or other' authorized officer. supervrsron of
the school facrhtres project. - '

" Amended by R.2002 d.184. effective June i, 2002

- _ ‘See: 34 NIJR. 876(a) 34NJ R. 2I37(a)

Rewrote section.

_ ,19‘32-2.3 Ellglblllty determlnatmn

(a) To evidence eligibility for a grant, the drstrrct shall o
submit the followmg to the Corporatton

1. A brief descnptlon of the school facrhtres pl'OjeCt :
-and the proposed timetable for completron of the school ’
facilities pro]ect, and = :

2. Evidence of the approvals requlred pursuant to
: NJAC 19:32-2.2, : g

o (b) Ehgrbrhty determmatlons shall be ‘made in order tn'~ -
whrch the requnrements of (a) above have been met

Amended by R.2002 d. 184, effecttve June l7 2002. -
Sec: 34 NUJ.R. 876(a) 34 NJ.R. 2137(a).

Rewrote section.
Amiended by R.2004 d.411, eﬂ'ecuve November 1. 2004
See 36 N J.R. 935(a) 36 NJ R 4954(a)

| 19'32-2.4 Executlon of the grant agreement

(a) The district shall execute the grant agreement pursu-
ant to such terms and conditions as the Corporatron may

o determtne in its sole drscretlon

: 1 The drstnct shall have 180 days from the date of

- the Corporatton s offer of a grant agreement to return an

executed grant agreement together with ail apphcable

attachments to the Corporatlon for executlon by the' '

Corporatlon

2 In the event that the Corporatlon has not reeerved" L
- an executed grant agreement with all applicable attach-.
- ments, it will notify the:district on or before 30 days prior
_to the end of the 180-day time period that failure to
~ receive an executed grant agreement and all  applicable

attachments by day 180. will result in rescission of the‘
,grant agreement offer : :

‘ ’3. In the event that the Corporatron ‘has not received

an executed grant agreement with all applicable attach-
“ments by day 180 from the date of the Corporation’s offer
- of a grant agreement, the Corporatlon shall rescmd the
- offer. and so notlfy the dlstrtct in wrrtmg

4 After a grant agreement offer has been rescmded a - B
district interested in ‘having the grant offer reinstated shall =
request in wntmg that the Corporatron relnstate the grant R

offer. -

’..5.‘ lf the Corporatron reccives a request from the
district to reinstate the grant offer and the district remains
7 ehgrble for the grant, the Corporation. shall relnstate the N

grant offer and so notlfy the drstrtct

- 1. The grant agreement shall be executed by an au- Amended hy R 20024, 184, effective June ,7 2002
_ thorized officer. A certified, true sealed copy of the ~ Sce: 34 N.J.R. 876(a), 34 N.J.R: 2137(a). -

authorizing resolution of the district shall also be submit-

~ Deleted (a). (b). and (e); recodified existing (c) as new (a) exl:tmg -
ted to the Corporation at such time, together with all © (d) as new (). existing (f) as new (a)2 and rewrote Paragraph and'

Bty oY ) . .. existing (g) as new (a)3.
certifications, opinions and documents required to be  Amended by R.2004 d.411, effective Novembcrl 2004.

‘submitted at the time of execution of the grant agreement  See: 36 N.J.R. 935(a), 36 N.J. R 4954(a)

including, but not limited to, a certificate executed by the ~ = Added (b). -

- school business administrator i in the form to be provnded, : : Co ‘

~ bythe CO"POTa"O“ - S . 19'32-2.5 No assrgnment ol' grant agreement or grant by
2. Upon execution of the grant agreement by the  the district - .

- district, the district shall return the grant agreement to-
‘gether with all applicable attachments to the Corporation -
for execution by the Corporatlon whereupon the Corpora-
 tion shall transmit a copy of the executed grant agreement

- to the district, as well as a sign which is to be erected by
- the district at the school facilities project site to the extent -

The dlstnct shall not assrgn the grant agreement or its

' nght to recerve dlsbursements of the grant. The Corporation
‘may, at any time and in its sole option, assign the grant
B agreement to another mstrumentahty of the State.

 Amended by R.2004 d.411. effeettve November 1, 2004

- permitted by zoning laws indicating -that financing was . See: 36 NJ.R. 935(a), 36 N.J.R. 4954(a).

. made avarlable to. the district through the Corporatlon.' -
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19:32-2.6 Effect of grant awards

(a) At the time of the execution of the grant -agreement
by the district and the Corporation, the grant for' the school

facilities project shall become effective and shall constitute

an obligation of moneys in the amount and for the purposes- :

set forth in the grant agreement.

(b) The award of the grant by the Corporatron shall -not
be used as a defense by the district to any action brought
against the district by any governmental agency on account
of the district’s failure to comply with the Act or in order to
obtain any reqursrte permit, license or operatmg certlficate

Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a)

SUBCHAPTER 3. DlSBURSEMENT OF THE
GRANT

19:32-3.1 Amount of the grant

(a) The grant shall be in the amount of the State share
and may be reduced upon final completion as set forth in
the followmg paragraph. -

(b) Prior to final COmpletion and the final dishursement,.
the district shall certify to the Corporation the total costs of

the school facilities project. If such amount is less than the

final eligible costs, the Corporation shall adjust the amount

of the grant accordingly pursuant to the following: -

1. The total oosts shall be subtracted from the ﬁnal
eligible costs;

2. The amount determmed in (b)1 above shall be
multiplied by 115 percent of the district aid percentage or
40 percent, whichever is greater; and ' ‘

3. The number determined in (b)2 above shall be

subtracted from the original amount of the grant. The
remaining number represents the final amount of the

grant.

Amended by R 2004 d.4l1, effective November 1, 2004.
See: 36 NJ.R. 935(a). 36 NJR. 4954(a).
Substituted references to the "Corporatlon” for the “Authority”

throughout.

19:32-3.2 -Cost overruns

Cost overruns of the school facilities project shall be the
sole responsibility of the district. The grant shall in no case
exceed the amount of the State share, and the award of the
grant shall not commit the Corporation or the State to

award any continuation or supplemental funds to cover cost

overruns of the school facilities project.

Amended by R:2002 d.184, effective June 17, 2002,
See: 34 N.J.R. 876(a), 34 N.LR. 2137(a).

32-11

At the end of the paragraph, deleted “There shall.be no grant
modification increasing the grant amount. Increased costs resulting
from changes in the scope of the school facrlmee prqem shall be the
sole responsibility of the district.”

Amended by R.2004 d.411, effective November 1, 2004,

See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).

19:32-3.3  Legal and/or equitable interest
The drstrrct shall have no legal or equitable interest i in the

* assets of the Authority or the Corporatlon or in any amount

from time to time on deposit in the funds and accounts of
the Authority or the Corporation which may provnde fund-
ing of the grant.

Amended by R.2004 d 411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 NJ R. 4954(a).

19:32-34 Disbursements

" (a) Disbursement of grant funds shall be made at inter-
vals as work progresses and expenses are incurred by the
district and approved by the Corporation for payment. Total

‘disbursements shall not exceed the grant amount and in any

case shall not exceed the State share. No disbursement of
the grant shall be made until the Corporation receives all

‘documentation required for that disbursement, including all
forms and information required by the Corporation and

completed in a manner satisfactory to the Corporation.

1. A request by the district that grant monies be paid
by the Corporation shall be in writing, provide a complete
description of the approved costs incurred, be signed by
- an authorized officer of the district, and mclude a vouch-
er. . . .

A A'request for'drsbursement shall only be for ap-
proved costs wl'uch have already been incurred by the
district.

(b) Except as provrded in (c) through ) below, ‘the
dnsbursement schedule shall be as follows:

~ The first dlsbursemcnt of the grant in the amount
of one half of one percent of the grant shall be made
~ after execution of the grant agreement and submission of

Ca request for disbursement as set forth in (a) above.

2. The eeeond disbursement of the grant in the
~amount of 10 percent of the grant shall be made upon:

. . Completion to the satisfaction of the Corporation
of the deS|gn phase checklist; -

ji. Satisfactory compliance with the Executive Order
No. 215(1989), if apphcable, as determmed by the
Corporation; | = -

iiii. Approval by the Department of the final plans
and specifications pursuant to NJ AC 6A:26-5.4, if

B appltcable,

iv. Submission to the Corporatlon of acceptable
documentatron of requn:ed insurance coverages; and
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v. Submission of a request for disbursement as set
forth in (a) above.

3. Following the second disbursement and up to the '

- disbursement upon final completion, the Corporation
shall make disbursements to the district upon submission
to the satisfaction of the Corporation of a request for
disbursement based upon construction completron as fol-
Tows:

i When the school facrlmes project .is 35 percent
_complete, the district wrll “receive. 30 percent of the
_ grant;

ii. ‘When the school facilities project is'65"perce'nt
complete, the district will receive 40 percent of the
grant; and

_ili. When the school facrhtres project is substantrally
complete, the district will receive 15 percent of the
grant.

4. The Corporation shall not make scheduled dlS- '
‘bursements " for construction percentages ‘completed .as
identified i in (b)3 above unless and until:

i A construction phase checklist has been complet-
ed to the satisfaction of the Corporation for each
contract/bid advertisement of the work constrtutmg the
relevant percentage completed and

ii. - Acceptable documentatron of requu'ed insurance
coverages has been submltted to the Corporatron, and

iii. Submission of ‘a request for the' apphcable dis-
"bursement as set forth in (a) above. :

S Upon final complet,ron, the district shall prepare
and submit to the Corporation, for review and approval, a
request- for disbursement together with the final comple-

~ tion checklist. Upon approval, the Corporation shall dis-

" burse the amounts remaining under the grant, the district
shall thereupon make final payment to its contracted
‘parties and thereupon, the Corporation shall be released
from any further responsibility to make any paymeénts in
connectlon wuh the school facilities project. . \

" (c) In"the case of a school facilities project wrth f' nal
eligible costs-of less than or equal to $500,000 but greater
than $250,000, or in the case of a time-sensitive project with
final eligible costs greater than $250,000, and in either case,
the school facilities project includes a design phase, the
disbursement schedule shall be as follows: =

L. - The first disbursement of the grant in the amount’
of one half of one percent of the ‘grant shall be after
execution of the grant agreement and submission of a
request for disbursement as set forth in (a) above.

2. The second disbursement of the grant in the
.amount of 10 percent of the grant shall be made upon

. Completron to the satisfaction of the Corporation
of the design phase checklist; i

‘Satisfactory compliance with ‘Executive: Order

No 215(1989), if appllcable, as determined by the
Corporatron,

iii.- Approvol by the Department of the f' nal plans
and specifications pursuant to N.J. AC 6A: 26—54 |f
applicable;

iv. Submission to the Corporatron of dcceptable

documentation of required insurance coverages; and ‘

v. Submission of a request for dlsbursement as set
forth in‘(a) above.

3. The third drsbursement of the grant in the amount '
of 45 percent of the grant shall be made upon a showing

to the satisfaction of. the Corporation of 50 percent
construction: completron, submission of acceptable docu-
mentation of required insurance coverages, completion to

the satisfaction of the Corporation of the construction ..
phase checklist for each contract/bid advertisement of the .

work constituting the relevant percentage completed, and
“submission. of a request for disbursement as set forth m

(a) above.-

- 4. " The fourth disbursement of the grant in the amount
of 40 percent of the grant shall be made upon a showing

‘to the satisfaction of the Corporation of substantial com-
pletron, submission of ‘acceptable documentation of re-

quired insurance coverages, completion to the satisfaction
of the Corporation of the construction phase checklist for

each contract/bid ‘advertisement of the work constituting -
the relevant percentage completed and submission of a -

request for disbursement as set forth in (a) above.

5. . Upon final completion, the idistrict shall prepare’
and submit to the Corporation, for review and approval, a

request for disbursement together with the final comple-

" tion checklist. Upon approval the Corporation shall dis-

burse the amounts remaining under the grant, the district
shall - thereupon make final payment to- its .contracted

parties and thereupon, the Corporation shall be released

from any further responsibility to make any payments.in

connection with the school facilities pro;ect

~o(d) In the case of a school facilities pI'OjeCt that does not .-

~include a design phase but is otherwise described in (c)
above, the amounts and requirements relating to the first

~ and final disbursements of (c) above apply, but instead of
five disbursements there are only four, and requirements of
the second and third disbursements are as follows:

‘1. The second disbursement of the grant: in _the

amount of 50 percent of the grant shall be made upon a -

showing to the: satisfaction of the Corporatlon of 50
percent construction . completion, there is - satisfactory

~ compliance with Executive Order No. 215(1989), if appli-

cable, as determined by the Corporauon, submission of

“acceptable ‘documentation of required insurance coverag-
es, completion to the satisfaction of the Corporation of
the construction phase checklist for each contract/bid

advertisement of .the work consmutmg the relevant. per-

centage completed and submission of a request for dlS-

bursement as set forth in (a) above.
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2. The third drsbursernent of the- grant in the amount

of 45 percent of the grant shall be made upon a showing
to the satisfaction of the Corporation of substantial com-

pletion, acceptable documentation of required insurance
coverage has been submitted. to the Corporation, comple-

tion to the satisfaction of the Corporation of the construc- -

tion phase checklist for each contract/bid advertisement of
the work constituting the relevant percentage completed
and submission of a request for drsbursement as set forth
in (a) above. : :

(e) In the case of a school facilities project with final
eligible costs less than or equal to $250,000, there shall be
“only three disbursements as follows: -

1. The first disbursement of the grant in the amount

of 50 percent of the grant shall be made after execution

of the grant agreement upon a showing to the satisfaction.
of the Corporation of 50 percent construction completion,’
after submission of acceptable documentation of required -

insurance coverages, and after submission of a request for
disbursement as set forth in (a) above.

2., The second dlsbursement of the grant in the
amount of 45 percent of the grant shall be made upon a
showing to the satisfaction of the Corporation of substan-
tial completlon, acceptable documentation of required
insurance coverage has been submitted to the Corpora-

forth in (a) above.

3. Upon final completton, the district shall prepare

and submit to the Corporation, for review and approval, a
request for disbursement together with the final comple-
tion checklist. Upon approval, the Corporation shall dis-
burse the amounts remaining under the grant, the district
shall thereupon make final payment to its contracted
parties and thereupon, the Corporation shall be released
from any further. responsibility to make any payments in
connection wrth the school facilities pro;ect

(f) In the case of specral cn'cumstances andlor extraordr-
nary need, the district may request a waiver from the above
applicable schedule of disbursements upon application to

the Corporation indicating the reasons for such request and . - .

a proposed schedule of disbursements. Upon review by the

Corporation, the Corporation may approve the wawer and .

shall notify the district accordingly.

Recodified from NJ.A.C. 19:32-3.5 and amended by R2002 d 184
effective June 17, 2002,

Sce: 34 NJ.R. 876(a), 34 N.J.R. 2137(a) i
Rewrote section. Former NJ.A.C. 19:32-34, Requests for disburse-

ments, repealed. .

Amended by R.2004 d.411, effective November 1, 2004

See: 36 NJ.R. 935(a), 36 N.J.R. 4954(a). - .

19:32-3.5 Condmons precedent to payment of a
-disbarsement ‘ o
(a) When all of the following conditions precedent to the
payment of a disbursement have been met, the Corporation
will provide the district with the disbursement, :

3213

1. The grant agreement has been: executed and deliv-
.',ered ,

2. No ew}en't‘ of 'clefault has occurred and is continuing,

3. Costs listed in the request and voucher contain only
~ approved costs;

~ 4. The costs, including the costs pard by the Corpora-
tion previously, do not exceed the grant;

5. The apphcable checklist, if any, has been revrewedv
and approved by the Corporation;.

6. None of the items for which payment is requested
has formed the basns for any previous request for dis-
v ‘bursement and

7. The drstnct is in compliance wrth all requirements
‘of governmental authontres with respect to the school
facilities prOJect -

fReeod-ﬁed from NJA.C. 19:32-36 and amended by R2002 d.184,

~_effective June 17, 2002,
See: 34 N.J.R. 876(a), 34 N.J.R. 2137(a)

In (a)5, deleted “by DCA” after “reviewed”. Former NJ.A.C.

19:32-3.5, Schedule of disbursements, recodified to N.J.A.C. 19:32-3.4.

Amended by R.2004 d.411, effective November 1, 2004

See: NJR. 935(a), 36 NJR. 4954(a)

,"19.32-36 Checklists
tion and submission of a request for disbursement as set_ .

(a) The district shall be required to report to the Corpo-

ration on the progress of the school facilities project by

completing various checklists at various time points during
the deslgn and construction of the school facilities project as
outlined in this section unless a district is not required to

submit one or more checklists prior to disbursement, pursu-

ant to'N.J.A.C. 19:32-3.5. Such checklists may, at the optlon
of the drstnct, be filed electromcally .

1. Design phase Upon completlon of the design of
the school facilities project as evidenced by the approval
by the Department of the final plans and specifications,
the district must complete the design phase checklist in
the form provided by the Corporation which shall evi-
dence, to the satisfaction of the Corporation, that the:
district has complied with the PSCL and all other applica-
ble laws and regulations regarding the engagement of
consultants by the district for the desrgn of the school

: facilities project.

2. Construction- phase: The district shall be requu'ed
" to provide the ‘Corporation aconstruction checklist for
each separate bid advertisement and ensuing contract
", prior to the Corporatron s disbursement for construction
~ percentage completed that includes each such contract’s
- work. The district shall be required to complete the
construction phase checklist in the form provided by the
Corporation which shall provide evidence, to the satisfac-
tion of the Corporation, that the district has complied
- with the PSCL and all other applicable laws and regula-
tions in the engagement of contractors for the school
facnlltles project.
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- 3. Final completion Upon final completion; the dis-

~trict shall complete the final completion checklist in the-
~“form provided by the Corporation to evidence, to the
~satisfaction of the Corporation, that: the school facilities -

project has been completed and that all applicable laws
‘and regulations have been complied with.

o ;Recodlf ed from NJ.AC. I9 32—3 7 and amended-by R.2002 d.184, -

. _effective June 17, 2002,
- See: 34 N.J.R. 876(a). 34 N.J.R. 2137(a).

- Rewrote section. Former NJ.A.C. 19:32-3.0. (_ondulons precedent

* to payment of a disbursement. recodificd to N.J.A.C. 19:32-3.5.
‘Amended by R.2004 d.411. effective November. 1. 2004.
~See: 36 N.J.R. 935(3). 36 NJR. 4954(a)

‘.19'32-3 7 . Closeout procedures

-~ (a) Closeout shall occur when all applicable"administra-
tive actions and all required work have been completed by

- the district. This process shall mclude the steps enumerated
: ,‘below‘

1. In the event_ there are any grant proceeds which
"~ have not been expended on approved costs, such unex-

~pended grant proceeds shall be released to the Corpora- -
tion and the amount of the grant shail be reduced by the'

- amount of the unexpended proceeds

2. Any proceeds of school bonds issued by the district

for the purpose of funding the local share of the school
facilities project which remain unspent upon completion

of the school facilities project shall be used by the district -

to reduce the outstanding principal amount of .the school

bonds either through redeeming bonds at the earliest call

" date or applying such proceeds to payment of prmctpal as

. principal becomes due, as further set forth in N.J.A.C.

"6A:26-4.6. In no event shall such proceeds be utilized to

_ pay the interest expense on the school bonds lssued for
~any school facllmes project.

3. The dtsmct shall refund to- the Corporatlon any
~grant funds spent on any costs which were disallowed by
the Corporation as not being approved costs. Such refund

shall be made within 30 days of the request by the -

’ Corporatton

4, Ifa ﬁnal audlt has not been performed on behalf of

~ ‘the district prior to closeout of the school facilities pro-
ject, “the Corporation retains’ the right ‘to- recover any
" appropriate amount after full consideration of any recom-

mendation -on dlsallowed costs resultmg from the final -

v audtt

5. The Corporation may require additional. informa-

_tion from-the district or its consultants and contractors

~and/or retain any grant amount not disbursed untll close-
E out is completed

Supp. 11-1-04

Recodified - from N.l AC. 19:32-38 and amended by R.2002 d 184,
effective June 17. 2002,

" See: 34 N.LR. 876(a), 34 N.J.R. 2137(a). :
In (a)2, in first sentence-inserted “. as further set forth in N.J. A C.

0A:26-4.6” after “principal becomes due

Former N.J.A.C. 19:32-3.7.
Checklists, recodified to N.J.A.C..19:32-3.6. : :

.Amended by R.2004 d.411, effective November 1. 2004.

See: 36 NJIR. 935(a), 36 NJLR. 4954(a)

. l9'32-38 (Reserved)
) Recodll‘icd to NJ. AC 19:32-3.7 by R.2002 d. 184 effecuve June 17,

2002.

See: 34 N.JR. 876(a), 34 NJR. 2137(a).

Section was “Closcout procedures”. -

SUBCHAPTER 4 UNDERTAKING THE SCHOOL
FACILITIES PROJECT :

19:324.1 General provnslons
(a) The - district shall design and construct the school

facilities project pursuant to the plans and specifications and

as approved by the Depdrtment pursuant - to-N.J.S.A.-
18A:7G-5. Any changes in the school facilities proyect which
may impact educational adequacy (the number, size, config-

uration, location or -use of educational spaces) shall be
- reviewed and - approved by the Department ‘as - required -

under NJ.A.C. 6:20-83 and 6A:26-4.9 prior to such
changes being made. Notwithstanding anything to the con-

trary, any.changes whether reviewed by the Department or .
not, shall not be ellglble for funding under the grant agree- -

ment

(b) The dlstnct shall w1th al] due dlhgence, proceed to
construct the school facilities project in accordance with the

plans and specifications. If during the construction of the
school facilities project, the district determines that a.change

in a construction contract is required, it shall comply with
any and all requirements for approval of a request ‘for. a

N

change order pursuant to N.J.A.C. 6A: 26-4.9 and any other .

appltcable Department regulatlons

(c) The dlstrtct shall promptly nottfy the Corporanon in

writing of events or proposed changes in the_scope of the -
_school facilities projects, the schedule for completlon and/or -
any other significant changed condmons concerning the. .

school facilities pro;ect

Amended by R. 2()02 d.184, effectwe June 17, 2002
See: 34 N.J.R, 876(a). 34 N.J.R. 2137(a).

In (a). rewrote second scntence; in (b). inserted NJ.A. C reference o :

in second sentence. and deleted third sentence. - .
Amended by R.2004 d.411. effective November |, 2004
See: 36 N.J.R. 935(a). 36 N.J.R. 4954(«)

Substituted references to the .* Corporatlon" for the «“Authonty

throughout.
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19:32-4.2

19:32-4.2 Contract award and compliance

(a) The district shall be responsible for the letting of con-
tracts for the design, acquisition, construction and installation
of the school facilities project, supervision of design and
construction, acceptance of the completed school facilities
project or parts thereof, and all other matters incidental to
performance of the duties and powers expressly granted
herein to be undertaken in connection with the acquisition,
construction and completion of the school facilities project.
The district shall continually monitor its performance to as-
sure that time schedules are being met and that the comple-
tion of the school facilities project will occur in a timely,
efficient and effective manner. In the event of default of any
contracted party under any contract, or in the event of a
breach of warranty with respect to any contract, the district
shall reasonably exhaust the remedies against the defaulting
contracted party and against each such surety for the per-
formance of such contracts. The district shall diligently prose-
cute or defend any action or proceeding, or take any other
action involving the contracted party, that the district deems
reasonably necessary.

~ (b) The district shall obtain and maintain all licenses, certi-
fications, authorizations, or any documents required by all
governmental authorities wherever necessary. The district
shall promptly notify the Corporation and the Unit of Fiscal
Integrity in writing of any disciplinary action against itself or,
if it has knowledge of, any contracted party or any change in
the status of any license, permit, or other authorization re-
quired for the school facilities project.

(c) The district shall award all contracts for the school
facilities project in accordance with the PSCL and the rules
and regulations adopted pursuant thereto.

(d) All contractors engaged by the district and subcontrac-
tors named in the four branches specified in N.J.S.A.
18A:18A-18 who perform any work on the school facilities
project shall be prequalified pursuant to the Corporation pre-
qualification process. Any contractor whose contract amount
is less than the bid threshold pursuant to N.J.S.A. 18A:18A-3
shall not be subject to the prequalification process for bidders
on school facilities projects pursuant to Section 59 of the
Educational Facilities Construction Financing Act, P.L. 2000,
c.72 (N.J.S.A. 18A:7G-33).

(e) All construction contracts shall contain provisions that
the contractor and subcontractor, as applicable, shall comply
with the New Jersey Prevailing Wage Act, N.J.S.A. 34:11-
56.25 et seq. The district shall not hire any contractor or sub-
contractor to perform any work for the district who is listed or
is on record in the Office of the Commissioner, Department
of Labor, as having failed to pay prevailing wages in accor-
dance with the provision of the New Jersey Prevailing Wage
Act.

(H) All contracts shall contain provisions that the con-
tracted party shall comply with the anti-discrimination pro-
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visions of N.J.S.A. 10:2-1 et seq., the New Jersey Law
Against Discrimination, N.J.S.A. 10:5-1 et seq., N.J.A.C.
17:27 and N.J.A.C. 6:4-1.6. The district and its contracted
parties shall in addition agree by contract and guarantee to
afford equal opportunity in performance of the contracts in
accordance with an affirmative action program approved by
the State Treasurer. During the design and construction of the
school facilities project, the district and the contracted parties
shall abide by the following provisions and shall provide in
any contracts provisions as follows:

1. The district and its contracted parties shall not dis-
criminate against any employee or applicant for employ-
ment because of age, race, creed, color, national origin,
ancestry, marital status, affectional or sexual orientation or
sex. The district and its contracted parties shall take affirm-
ative action to ensure that such applicants are recruited and
employed, that employees are treated during employment .
without regard to their age, race, creed, color, national
origin, ancestry, marital status, affectional or sexual orien-
tation or sex. Such action shall include, but not be limited
to, the following: employment, upgrading, demotion or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. The
district and its contracted parties agree to post in conspic-
uous places, available to employees and applicants for
employment, notices to be provided by the contracting
officer setting forth the provisions of this nondiscrim-
ination clause.

2. The district and its contracted parties shall, in all
solicitations or advertisements for employees placed by or
on behalf of the district and its contracted parties state that
all qualified applicants will receive consideration for
employment without regard to age, race, creed, color,
national origin, ancestry, marital status, affectional or
sexual orientation or sex.

3. The district and its contracted parties shall send to
each labor union or representative of workers with whom
they have a collective bargaining agreement or other con-
tract or understanding, a notice, to be provided by the dis-
trict, advising the labor union or workers representative of
the district’s and its contracted parties’ commitments under
the grant agreement and shall post copies of the notice in
conspicuous places available to employees and applicants
for employment.

(g) No official or employee of the district who is author-
ized in his or her official capacity to negotiate, make, accept
or approve or to take part in such decision regarding a con-
tract in connection with the school facilities project shall have
any financial or other personal interest in any such contract.
The School Ethics Law, N.J.S.A. 18A:12-21 et seq. and
N.J.A.C. 6A:28 shall by reference be incorporated as part of
the grant agreement.

1. The district shall report in writing to the Attorney
General, the Unit of Fiscal Integrity and the Executive
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Commission on Ethical Standards the solicitation of 'any
fee, commission, compensation, gift, gratuity or other thing

of value by any State officer or employee or special State .

_ officer or employee from any State vendor. .

2. The district shall not influence, or attempt or in-
fluence or cause to be influenced, any State officer or
employee or special State officer or employee in his or her
official capacity in any manner that might tend to impair
the objectivity or independence of judgment of said officer
‘or employee.

(h) All contractors and subcontractors bidding on the
school facilities project. shall be registered pursuant to
N.J.S.A. 34:11-56.48 et seq. '

(i) Upon final completion and thereafter, the district shall
ensure that the school facilities project is properly maintained
so that its useful life can be achieved and shall ensure that all
warranties remain in full force and effect. The district shall

_submit a plan for the maintenance of the school facility proj-

ect to the Department and the Corporation prior to closeout,
which plan shall, in addition to other requirements, provide
for the establishment and funding of a maintenance reserve
fund in accordance with N.J.A.C. 6A:26A. In addition, prior
to closeout, the district shall establish dates for equipment
testing, acceptance periods, warranties and instructional re-
quirements and shall thereafter maintain the school facilities
project in accordance therewith. '

~ (§) The district shall submit proof to the Corporation that it
and any contracted party shall comply with all insurance
requirements of the grant agreement and, when appropriate,
shall certify that the insurance is in full force and effect and
that the premiums have been paid.

(k) The district shall not take any action or omit to take
any action that would result in the loss of the exclusion of the
interest on any Authority bonds from Federal gross income
for purposes of Federal income taxation as that status is
governed by Section 103(a) of the Code. The district shall
submit information at the times and in the manner as may be
required by bond counsel, from time to time.

() The district shall require all contracted parties to enter

" into certifications at the times and in the manner specified by
the Corporation in the grant agreement. Such certifications
shall include a certification by the design consultant, upon
award of its contract, at construction completion stages iden-

tified in the schedule of disbursements and again at final

completion; certifications by any other consultants upon
award of their contracts; certification by the contractors upon
award of their contracts; and certification by the school busi-

Supp. 12-17-07

ness administrator, upon award of the design consultant con- ‘

tract and again gt final completion. The district shall also
complete tax certifications as may be required by the Author-
ity to ensure the tax-exempt status of the Authority bonds.

(m) The district shall require all bidders to submit with
their bids an unconditional certified check, cashier’s check, or
bid bond in an amount of 10 percent of the bidder’s base bid
but not in excess of $20,000. Such bid guarantee serves as a
guarantee that, should a bidder’s bid be accepted, the bidder
will execute and comply with the contract.

(n) The district shall require the provision of performance
bonds or other security pursuant to N.J.S.A. 18A:18A-25.

(o) The folloWing concern contracts:‘

1. The district shall include the following statements in
each contract awarded by the district in connection with the
school facilities project: “This contract or subcontract is or
may be funded in part with funds from the New Jersey
Schools Construction Corporation. Neither the State, the
New Jersey Economic Development Authority, the New
Jersey ‘Schools Construction Corporation, nor any of its
departments, agencies, board members or employees is, or
will be, a party to this contract or subcontract or any lower
tier contract or subcontract. This contract or subcontract is
subject to the requirements contained in N.J.A.C. 19:32. In
accordance with the provisions of N.J.S.A. 18A:7G-15, the
contractor (subcontractor) (consultant) (subconsultant)
agrees to comply with all of the provisions of N.J.LA.C.
19:32.”

2. The district shall include a provision in each contract
awarded by the district in connection with the school
facilities project which states that the contracts are
assignable to the Corporation.

(p) The Corporation may impose such other conditions as
may be necessary and appropriate to implement the laws of
the State and effectuate the purpose and intent of the Act.

Amended by R.2002 d.184, effective June 17, 2002.
See: 34 N.J.R. 876(a), 34 N.J.R. 2137(a).
Rewrote section. ,
Amended by R.2004 d.411, effective November 1, 2004.
See: 36 N.J.R. 935(a), 36 N.J.R. 4954(a).
In (i), updated the N.J.A.C reference; -in (o), substituted “Schools
Construction Corporation” for “Economic Development Authority” at

" the end of the first sentence and inserted ¢, the New Jersey Schools

Construction Corporation” preceding “, nor any of its departments™ in 1.

SUBCHAPTER 5. (RESERVED)

32-16





