
MINUTES

Of The
ADVISORY PLANNING CONMISSION

April 30, 1958

The members of the Advisor y Planning Commission met in the confer-

ence room at 520 East Stnte Street, Trenton, New Jersey. The Chairman,

Hr . Fred G• .3t i ckel , III, called the meeting to order at 1:55 p.mo

Those present were:

Nessrs.
Fred G. Stickel, III, Chairman
Herbert H. Smith, Vice-Chairman

William s, Bloom
B. Budd Chavooshian
Alfred H. Fletcher
Robert H. Fust
v-Ji l l i am Holster
Philip A. HcLaughl i n
Denis lrJ . l'1aloney
William A. Sutherland
Edward B.lrJilkens

Those absent were:

Heesr-s ,
H. Thomas Carr, Secret~ry

Louis Danzig
Alexander Feinberg

The Chairman informed the members present that he desired a follow-

up on two of the matters discussed a t last month's meeting; namely, a letter

which the Commission received from Frank H. Hankins, Jr., of the Borough of

Franklin Lakes, and a letter from John So Wright, Executive Vice-President of

the New Jersey (State) Homebuilders Association, vmi ch letter was addressed to

the Governor of New Jersey vrho, in tum , forwarded it to this Commission.

At this time, the Chairman was informed that the Secretary of this
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Commission, Mr. H. Thomas Carr, would be unable to attend this meeting. How-

ever, Mre Carr forwarded a copy of a letter he had written to Mr. wright,

upon motion carried at the last meeting, and Mr. Wright's reply. Af t er contents

of these two letters were r ead to the members present, it was moved, seconded

and carried that Mr. Carr's letter to Mr. Wr i eht , and Mr. v« ieht ' s reply be

made part of these minutes. As so ordered, the contents of the above-mentioned

letters are as follows:

''March 27, 1958

Mr. John S. Wright
Executive Vice-President
New Jersey State Home Builders

Association
16 Park Place
Newark 2, New Jersey

Dear Mr. Wr i ght :

This is to acknowledge r eceipt of a l etter from Governor Meyner with
respect to a letter from your organization addr essed to the Governor on
the matter of alleged arbitrary act i on of Planning Boards throughout the
State of New Jersey.

I wish to inform you that no action was taken at the regular meeting
of March 26th, and the letters and matter in gener al were passed on to the
representative, namely Al exander Feinberg, for document ation and report
thereon at the next regular meeting of the Commission on Apr i l 23, 19580

It has been the policy of the Advisor y Planning Commission, when
confronted vnth matters concerned with any particular gr oup r epresented on
the Commission, to have the representative of the gr oup concerned look
into the matter and make a full r eport to the Commission at a subsequent
meeting. We shall be pleased to inform you of our action follo,~ng the next
scheduled meeting of the Co~~ission as outlined above o

Very truly yours,

HTC:f H. Thomas Carr, Secretary
Advisory Planning Commission

cc: Hon. Robert B. Meyner
Alexander Feinberc, Esq.
Advi sor y Pl.anrri ng Commission"
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"NElrJ" JERSEY (STATE) HOME BUILDERS Il.SSOCI1~TION

Milit~ry Park Hotel
16 PARK PLACE - NE1rlliRK 2, NEW JERSEY - MArket 4-2024-5

April 25, 1958

~~. H. Thomas Carr, Secretary
Advisory Planning Commission
P. A. National Bank Building
Perth lUnboy, New Jersey

Dear Mr. Carr:

In reply to your l etter of March 27th.

I thoroughly appreciate the excellent work that the ;.dvi sor y Planning
Commission has been doing. I also wish to cal l your a t t ent i on to the
fact that the builders, in gener al , do not have any fight wi t h the way
the present Planning Law exists.

We are disturbed, nevertheless, by the willingness of municipal gover n­
ing bodies to disreg~rd this law thereby upgrading their zoning re­
quirements to the point that our industry finds it difficult to build
for the citizens of the St~te of New Jersey in al l income brackets. We
feel that some form of persuasion should be followed in order to bring
about a realization within the municipality of the damage that they will
ultimately do to the State of New Jersey if their past act i ons are ex­
tended and they continue to refuse to do a balanced planning job.

We thoroughly appreciat e your interest as well as we express gr eat con­
fidence in our representative, Al exander Feinber~, as a man who knows
our situation thoroughly and has always dealt fairly with all matters
brought before himo

Very t r ul y your s ,

JSW:jb II

(signed) J n S. i'Jr ieht
John S. 1,\Tr igh t
Executive Vice President

In connection i'li th the above, the Chzri.rman requested that this

matter be held in abeyance inasmuch as Mr. Feinberg was unable to be present

at this meeting, stating that he would get in touch with Mr. Feinberg re-

questing him to attend the next monthly meeting, at which time t his m2tter
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could be taken up and a procedure to be followed outlined.

The Chairman informed the members present that, in accordance with

a motion carried at the last meeting, he had communicated with Mr•. Frank H.

Hankins, Jr., of Franklin Lakes, in r eply to Mr. Hankins' inquiry regarding

the conveyance of l ands for municipal facilities, informing ~rr. Hankins that

his inquiry would be given careful consideration before a definite answer

could be provided, and the.t r esearch on this me.tter was in progress.

In this connection, the Chairman reported that he had communicated

with the National Institute of Municipal Law Officers (Nn~O) seeking in­

formation covering this matter, to "l-Jhich he r eceived a reply which he read

aloud to the members present. The letter from NIMLO mentioned three or

four communities in California and one in Denver as practicing the pro­

cedure of the dedication of lands or fees in lieu thereof. (See material

attached)

Mr. Chavooshian, who was also requested to seek information in re~ard

to this matter, upon motion carried at the last meeting, reported that he

had communicated with Mr. Dennis o'Harrow, Executive Director of the Amer i can

Society of Planning Officials, requesting research from the Planning lcdvisory

Service of ASPO, and that he had received a lengthy reply from Mr. O'Harrow

and added material in which such Statos as l~rkansas, New York and Washington,

were mentioned as havinc authority to require dedication of l and, and New York

and ~rkan sas having authority to require fees in lieu of dedication. (see

material attached)

nfter reading excerpts from the above-mentioned material, Mr. Chavooshian

quoted f'r'cm a California cas e, mentioned in Walter L , Blucher IS PLL.NNING NOTES

wherein park and school fees were held illegal. Comments in relation to this
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entire subject were also submitted by Mr. Chavooshian from membors of the staff

of his Bureau. (See material attached)

A lengthy discussion ensued in which the Chairman r emarked that, after

reviewing much of the legislation exis ting in other States, he f elt that New

Jersey had gone as far as most States; however, he r omarked that some justi­

fiable standards must be es tabl i shed concerning the question involved• .

At this point the Vice-Chairman warned - in speaking of dedication of

l ands - that all lands, such as all small lots in a community would hQve to

be taken into consideration, which could result in a hodgepodge, stating that

people do not want playgrounds on small lots adjacent to their properties, and

that an efficient administration of parks and r ecreation would not result.

The Chairman expr essed an opinion that, unless a master plan has been

adopted the problem could not be completely r esolved at this time. With r-egard

to master plans, it was sugge sted that in creatdng a master pl an steps should be

taken to est abl i sh municipal policies and to work out an over-all plan for the

benefit of the community, and that ordinanc es should not be passed which require

developers to contribute money for school purposes, parks, playgrounds, etc.,

which facilities may not, in the future or at al l , be provided for in the im­

mediate vicinity of the developer.

Questions ar ose as to the assessment for park areas, and the establishment

of future plans for new a r eas , at which time it was mentioned that it might be

easier to get the present As sessment Act amended.

It was suggested that parks, playgrounds, and school sites should be

based on the same plan as sewers, roads and streets, which are subject to public

general and local assessment.

In continuing the discussion on a master pl an , the Chairman suggested
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that in draBing up a mas t er plan r elating to parks, for instance, as part

of the me.ster plan, to loca t e the area to be benef i ted by such a park; to

have the master plan r elating to pGr ks adopt ed af t er Public Hearing by

ordinance and th en permit, as par t of the planning process, the assessment

either by l and or fees in lieu of l and for the acquisition of that site.

The question ar ose as to pr oper t y owners in such an area, whether or

not they would also be expected to contribute as well as the developers. It

was the consensus t hat thos e benef i t i nG from a perk in that area should pay

the the facility. It was al so mentioned that the master plan r olating to

parks could serve as the basis for an ordinance, to acqui re the site and make

the assessment s in accordance with that plan, ei t her in advance to be paid by those

who are already in the area, and to be paid later by a developer at the time he

begins his work.

The Chairman made it known that, what the subdivider is most anxious

to Learn is that which is r equired of him, and stated that a master p'Lan should

be in effect in order that the subdivider can havo a definite plan to follow.

The Chairman also r emarked that enabl i ng planning legislntion does

not now gi ve powers unless a plan has been al ready es t abl i shed, publicly ai red,

and has been adopted .

The Chairman r equested ]Vir . Chavoosh i an to obt ain a copy of the l.r kansas

Leg.isLatd.on, which Hr. Dennis 0 'Harrow mentioned in his l atter to Mr. Chavooshian,

for review and study by this Commission, and expressed his opinion that the

members present crystallize what has boen discussed a t this meeting so that the

topic can be r osumed at the noxt meeting with a view to r esolving the mattJr

fully.

In summary, the Commission gener al l y agr eed that:

1) Reference to the master plan is a fundamental approach,
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3)

I.d

6)

A master plan should be pr epar ed which :includes a plan
locating comrnunity f aci l i t i es (including open spaces),

The ar ea benefited by t hese community f aci l i t i os should be
designatod on sai d plan,

the master plan must be adopted before authority can be
gi ven to r equire dedication or fees in lieu of dedication,

Adoption of the mas t er plan, of course, will follow public
hearinG which will place ever yone on notice concerning
the pUblic f acilities and me t hods for acquisition,

All areas in the municipality, devel oped partially or comple tely
or undeveloped, wi l l be treated under similar provisions, and

These provisions must adequately account for the need ; must
not overtax the financial abi l i t y of the developer; they
must be versatile enough to cover different kinds of situa­
tions and to offer al t er na t i ve courses of action to the devel­
oper.

The question of the legality of requiring dedication without compensa-

tion was not fully r esolved. The need for possi bl e changes in local assessment

procedures will be discussed in greater de t ail a t future meetings depending

upon the final disposition of the major question before the Commission.

The meeting was concluded a t 4:00 p.m. The next meeting will be

held on Wednesday, May 28, 1958, a t the New Jersey State Bar nssoci at i on ,

229 ~~st State Street, Tronton, New J ersey.

PLElcSE NOTE CHfillGE OF MEETING PLACE FOR THE NAY IvlEETI NG•.- -- - ------
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Ap r i 1 28, 1958

Brice W. Rhyne, Associate General Counsel
National institute of ~Lnicipal Law Officers
839 17th Street, N. W.
Washington 6, D.C.

Dear Br ice:

Thanks for your letter of April 10th together with a copy of the
ordinances of the California communities as well as Denver so far
as they relate to subdivision regulations, and particularly re­
quirements of developers to donate land or cash for school and
recreation facilities.

After writing you I also ran across the recent California case
which you mentioned in the A.S.P.O. Bulletin, and which held that
such fees were illegal. I am in agreement with the holding in
that case as it sets forth my philosophy. We in New Jersey, how­
ever, have specific statutory authority by way of enabling legis­
lation that permits municipalities as part of the planning sub­
division process to require the developer to install all improve­
ments which are directly related to the development, such as streets,
storm sewers, sanitary sewers, water, curbs, sidewalks, trees, drain­
age rights of way, etc.; but the Planning Advisory Commission of the
State of New Jersey, of which I am the Chairmat}, and the original
committee for drafting our planning enabling legislation, of which I
was also a member, never went so far as to permit municipalities by
specific legislation to require developers to put up cash or donate
land for general public projects.

I can see, as part of the planning process, that you may require
the developer to provide recreational areas within his own develop­
ment for use of the future owners of land within the development,
and provided the development was large enough to warrant such a
recreational area. I can not see, however, how a municipality can
require a developer to donate land for general park or recreational
purposes, which areas would be unrelated to the subdivision of his
own property, nor can I see how a developer can be required to put
up cash for either parks or recreational areas or school facilities.
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Ap r i I 28, 1958

We recently had a group of developers (who got together with the
town) enter int'? a trust arrangement with the town whereby they
would build a school for the town under a voluntary agreement.
If such arrangements can be worked out voluntarily, I suppose they
are all right, but' can't see where the municipality under the
police power could require the furnishing by individuals or devel­
opers of general public improvements.

the ordinances which you ·sent me, so far as they relate to improve­
ments within the development, arE) similar to those for which wE) have
sp~cific statutory enabling legislation, but to the extent that such
ordinances go be~o~g requiring improvements within the development,
I '1'11 wondering/iX '~~8~§ states there is any statutory enabling legis­
lation which would authorize such an arrangement.

ts it possible for you to inquire of the municipal attorneys .for ~hese

particular cities as to what statutory authority there is by the state
level which would support previous of these ordinances. I am firmly
convinced that the California Decision is correct and unless there is
SOme set legislation beyond what we presently have and authorize such
provisions in such ordinances, I am fearful that such ordinances will
fall by the wayside as was the situation in California, and as Chair­
man of this Planning Commission, I would like to offer such legisla­
tion in New Jersey and would like to know if any of these other states
where thElse pra~tices follow have such enabling legislation.

We have manys:ommunities in our own state that have ordinances S1m1­
lar to the ones that you sent me, but there is absolutely no state
law which permits such ordinances. I am trying to fill that gapQ

Sincerely yours,

Fred G. su cke l , I II

S:h
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LETTER TO A WISCONSIN CITY

SUBDIVISIONS - REQUIRING SUBDIVillERS TO Pj~Y HONEY OR
DEDICATE LAND FOR SCHOOLS lIND PARKS-------

I have your letter concerning subdivisions controls that require subdividers to
pay ~ 250 . CO per lot or per acre of industrial property to assure proper school and
park facilities.

Our new book MUNICIP1~ ~~W at pages 421, 978-979 contains a comprehensive dis­
cussion of subdivision controls. We here a t NIMLO feel that the case of Ayers v Los
An~eles, 34 Cal. 2d 31, 207 p.2d 1, 11 AoL.R. 2d 503 (1949), would be suff~nt to
sustain such an , enac'i.ment . Also ,i t has been held tha t a municipality may require
that park areas be dedicated to the public prior to plat approval. In r~ Lake Secor(?)
Development Coo, 141 Misc. 913, 252 N.Y.So 809, discussed in our book MUNICIPi.L
IJJ~ at page 421 and page 578.

In our 1957 Municipal Ordinance Review, we noted that two municipalities adopted
subdivision rer:,ulations that I think wou'Id be of interest to you. L.t 10 NIMLO I1unic­
ipal Ordinance Review 15 (April, 1957):

IISUBDIVISION REGULATION - SCHOOL F:"CILITIES CERTIFICf.TE: Franklin Vlisconsin,
requires that each owner or subdivider shall at the time of submittinf, a plat for ap­
proval offer proof from the school, or school district in which area the subdivision
is to be located that adequate school facilities at grade school level are, or vJill
be, available to provide for the educational needs of the potential numbeT of families
that will occupy the subdivision and if such proof is not gi ven, the Oviller or sub­
divider shall pay a fee of $500.CO per home to the school district to provide satisfac­
tory arrangements for the schooling of the families that are to he located in the sub­
division. 1I

And at 10 NIMLO Municipal Ordinance Review 32 (Ausust, 1957):

IISUBDIVISION CONTROL - FUND FOR SCHOOL FAG.ILITIES: Parke ?) Ridge, Illinois,
adopts comprehensive regulation of subdividing thtit will penalize sales in violation
thereof and requires subdividers to pay :p300.CO per lot for the purpose of providing
reasonable school facilities. II

See also N~ILO Municipal Ordinance Review 33 (September, 1957):

"1®JEXlI.TION COSTS CHiillGED TO ANNEX;.ID AHEf,, : Denver, Colorado, "'ill require
unincorporated or eas desiring to be annexed to pay 02, 000 . 00 per area and to dedicate
8% of their land. II

The Supreme Court of Puerto ~ic o has sustained a measure requlrlng subdividers
to dedicate 5% of their l and to park pur poses . Pizarro v. Puerto Ric£ Board,

(June 25, 1948).

However, a California District Court of Lppeal s has recently invalidated a sub­
division ordinance requiring separate payment s for school and park and for drainage
~acilities. Kelber v City of Uplan~, 318 p,,2d 561. It appears th at t hi s decision
invalidated the ordinance because of preem pting stGte statutes and t hat statements
concerning reasonableness of the charge under the particulDT facts involved are dicta.

You're viewing an archived copy from the New Jersey State Library.



- 11 -

PLANNING ADVISORY SERVICE

AMERICAN SOCIETY OF PLANNING OFFICIALS
1313 EAS'l' 60TH STREET - CHICAGO 37, ILLINOIS

DENNIS 0 'HARROU, EXECUTIVE DIRECTOR

April 9, 1958

Mr . B. Budd Chavooshian
Chief, Bureau of Planning
Department of Conservation and

Economic Development
State House Annex
Trenton 25, New Jersey

Dear Budd:

The problem of providing community facilities in new subdivisions is a
tough one. State enabling legislation on subdivision is, in general,
still following the old model act and only a very I'ev of the acts pro­
vide for reservation or dedication of needed land; only two provide for a
fee in lieu of dedication or a capital fund which is to be built up from
such fees. Hovever , our quick check of state legislation should not be
taken as the last word because our file is not always up to date.

So far as we have been able to determine, only three states, Arkansas,
New York and \Jashington, have provisions empowering cities to require
dedication. The Arkansas law also provides for reservation and a fee in
lieu of dedication and specifically mentions a fund which is limited to
parks and playgrounds. Copies of opinions by state attorneys general in
Nev York and \/ashington are enclosed; the New York opinion is favorable.
In washington, it seems that the state attorney general took an unfortu­
nately conservative viewpoint; a clearer statement of legislative intent
would probably be necessary to alter the attorney ~eneral's opinion. A
court test might or might not turn up the same answer on the Washington
act; this is hard to judge from our layman's view.

There is an increasing degree of impact on the subdivider from reserva­
tion to dedication. The difference, wh i.ch courts wou.Ld probably note,
between dedication and fees in lieu of dedication is principally a mat­
ter of precedent; requirements for street dedications are well estab­
lished. The 1,oundar i es of the police ~o",er are pushed out with each
step from reservation to dedication to fees in lieu of dedicQtion.
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In Information Report No. 46, which we are s endinr: to you on loan,
there is a discussion of what had been attempteA up to January 1953 by
local ordinances. As the l' :vi e", of state legislation indicates, most
of the states do not clearly authorize local communities to reouire
reservation, dedication, or f ees in lieu of dedicGtion which mi~ht be
put in a capital fund. Therefore, as I mentioned in my letter on
April 1, the local comnunities in almost all states have gone out on a
limb when they attempt to require any of the above. Consequently, ad­
verse decisions on this question can probably be expected until the

The Massachusetts act says. "-qeforC' the a pprova L of a plat, the board
may in proper cases require that t Le pl at show a park or parks suit­
ably located for playground or recreation purposes or for providing
light and air. If such plat is approved, such park or parks shall be
deemed to be dedicated to the public use." However , Massachusetts
communities cannot require dedications or fees for any public purpose.
As you know, your New Jersey Act prov~ues for reservation. In 1953,
the Ohio subdivision act was modified, eliminating a provision which
Limited requirements for dedication to dedication only for streets and
ways. Not knowing the legislative history of the Ohio act, the ques­
tion is left hanging as now t here does not seem to be any provision for
requiring dedication for any purpose o

Connecticut has an act which says "r egulations shall provide . . • that
in places deemed proper by the planning com~ission open spaces for parks
and playgrounds shall be shown on the subdivision plan II but provides no
"teeth." The Illinois act says subdivision regulations may include
"reasonable requirements for publ i c streets, alleys, ways for public
service facilities, parks, playgrounds, and other public grounds."
• • • • "11'0 map or plat of any subdivision presented for record, • • •
shall be entitled to record or shall be v91id unless the subdivision
shown thereon provides for streets, alleys, and publio grounds in con­
formity with the applioable requirements of the official plan." Again,
no "teeth." The possibility here is that the official plan or map con­
cept mi~ht be expanded to provide at least for reservation of sites.
The Indiana act says "In determining whether an aprlication for approv­
al shall be granted, the commission shall determine if the plat pro­
vides for; .•.• fair allocations of areas for streets, parks,
schools, pub.l i c and semi-public buildings, homes, utilities, business,
and industry" and "as a condition of approval of a plat the cOIn'11ission
may specify • . • provision for schools (and7 provision for recreation
facilities." It is unlikely that either-the Illinois or Indiana acts
would support provisions for dedications or fees; the Illinois Attorney
General has delivered an opinion to the effect that communities can not
require fees or dedications unless the state legislature authorizes
them specifically to do so. A 1957 Montana act follows the Indiana act
in general.

April 9, 1958-12 -l~r. B. Budd Chavooshian
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state enabling acts are r evised to authorize these requirements. A copy
of the July 1956 Newsl et t er is enclosed vh i.ch sumr-ar Lwee the prob.lem on
page 53. A New Jersey case is reported in the June 1957 Newsletter, page
55, and an important California case was reported in the latest (April
1958) Newsl et t er on page 31.

Mr. B. Budd Chavooshian -13 - April 9, 1958

There has been a lot of loose thinking about schools and parks in new
residential developments. r'.uch of this thinking takes pla ce under the
label of "conrunft.y facilities, 11 a term which pl.ays into the hands of
the less public spirited homebuilders. Their logic is this: comvunf.ty
facilities are things that ever ybody uses and should therefore pay for;
parks and schools are community facilities; therefore, every~ody (mean­
ing the city or the school district) should pay for parks and schools.

Part of the fallacy lies in the definition of com-iunt'ty, "ComnunLt.y"
can be a general term that includes city a r county. !v'aybe planners have
helped promulgate this looseness by using "commurri.t.y" instead of the
more avkvard terms "c i.ty or courrty" or '·!llocal~.governmental unit." 11 Com­
munrtv'tcen also be synonymous \-lith "ne ighborhood;" as in the various un­
official community councils in Chicago.

The fact of the matter is that people in th e older parts of the city have
already paid for parks and schools. Are their children going to be at­
tending the new school in the new suburban area? Are they going to be
using the small, neighborhood park that should be provided in the new
suburban area? I am certainly not implying that a public agency -­
either a city or county or a school district -- should back down on its
obligation to provide schools and parks. But I do think that some rec­
ognition should be given to (1) the resi.dential "builder ' s part in creat­
ing a need for new schools, and (2) the new house-owner's contribution to
the school population.

At the minimum, r eservation of land for parks, pl ~ygrounds, and schools
should be provided for. If possible, dedication should also be pro­
vided for ,,'ith a proviso for f ees in lieu of dedication as a means of
addinf flexibility to the local ordinances and providing subdividers
with a choice.

On the question of a capital f acilities fund fOT streets, sidewalks,
curbs, sewerage, storm drains, et c . , the state acts generally follow the
standard act very closely, providing for required dedication, required
installation, and a performance bond. Fe have no knowledge of legisla­
tion or proposals for a capital fund for such improvements bec ause, ap­
parently, these facilities can be satisfactorily obtaineo through the
usual enabling act and local ordinance provisions.

Sincerely,

/s/ Dennis
Executive Director

DOH:Cbg
Enclosures on loan (6)
The Arkansas law on city planping
ASPO Newsletter, July 1956 (For your retention)

Information report No. 46 and supplement
New York attorney general opinion
\Jashington attorney general opinion
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PLANNING BRI EF

School a nd Park Sites in
Nevi Subdivisions

With t he boom in subdivision acti vit y in the: postwar period, the pr oblem of
how l ocal public off i cial s can acqui re suffi ci ent s i t es f or sc hools and r ecreation
ar eas to servo t hei r gr owing populations has bec ome more and more complex. In some
ar eas t hey have been successful i n per suadi ng subdi viders to provide t hem . In ot her s
t he y have bee n able to r equire, by l ocal or state l aw, that subdi vider s (1 ) r oserve
land, whi ch the school authoriti es then buy; (2) dedicate l and outright ; or (3) pay
a f ee in lieu of dedication of l and. rlowevor, in some areas tho constitutionality of
such l aws has been challonf ed and i n some cas es t hey have beon r ul ed agai n st .

A var iety of l egal and persuasivo methods have r ecently been uaed to got nece s ­
sary sites:

In New Yor k State, t own planninG hoar ds arc operating under gener al aut hor i za­
tion in tho To~m Law to r equire f ee s or dedicati ons from subdi vider s f or par ks and play­
gr ounds . The State Comptroll er, asked f or an opinion, sai d:

I! l\. t own planning board may, wh ore special circumstances exi s t , r equire a sub­
divider t o depGsit a specif ic sum of money pe r acre ••• in separate plaYGround and
par ks funds ~ •• in lieu of requi r inp, t he subdivider to set asi de l and area. Such
situation must be a r easonabl e one •• •

IIIn proper cas e a a t own planni ng board may set as i de l and areas for park and
playground areas so long as not unr oasonable or capricious . 1!

The Washinr; t on state l egisl a ture in 1955 passed an amendment that requires
city, town, and county aut hor i t ie s t o I! ••• see that appr opr i at e provision is made
in plat or subdivision fo r s t r eets and other publ i c ways , parks, pl aYf,r ounds , si t es
f or school s and school cr ounds •• • ,II

The ef fe ct of t he l aw i s ques t i onabl o) however . The attor ney ~eneral , asked
f or an opini on on whet.her- "appropriate provision II means that a domtion of property
is r equired or whether the owner mus t mer el y hol d t he pro per ty avai l obl e for pur­
chaso, r oplied t hat the l aw r equi r es nui t h .r and t hat proper ty for schools and school
grounds may only be acqui red by e~inon t domain.

TI1e direc tor of a local p12nnin~ ~~ency in t he state, commenti ng on t he effe ct
of the l aw and t he opini on, sai d t.ha t some schools had gr eater succ es s in [T et t i ng sitos
grat i s , at nominal cost, or at l east r eser ved, prior to the l aw and t he opinion ~

Supervisors of Hul tnomah Count~eF,on, l ast yoar voted to r equire '$37. 50 a lot
from oach subdivider for parks . Pre viousl y, when t he Portland city pl anning commission
had jurisdiction over subdivisions 1~ thin a f i ve-mile r adius of the city, builders
had to Gi ve the county 5 per cent of t hei r l and for pa rks . Local builders say they
prefer t he fee systomo

The Louisville and Jefferson County Pl anninG and Zoning Commission attempts to
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ge t school offici~ls and subdividers together if it bel ieves a school site should be
r eserved, but t he ro scrv~tion is contincent upon purchase by the school bo~rdo A
policy of r equiring l and developers to dedicate playground si te s was ab~ndoned in
1954 be cause the pLanm ng commis ai.on concl uded t ha t such dedica t i ons must conf orm
to a master- plan for schools, par ks and r ecreation ar eas, l11hi ch di d not then exi s t.
Subsequently a plan was pr epar ed but has not yet been adopt ed. l'leam'Jhi le , subdividers
ar e a sked t o provi de space volunt arily"

In Sout hf i el d Township, Michigan, t ho t ownship and school di s t r i ct bOdrds in
l'lar ch voted to '~e:sktuilders'-to contri bute $200 f or each hous e they buil d , if they build
t wo or more . The r esolution does not f orce builders to p~y t he f ee but one of the
t ownship t r ustoes said "Lcvyi.ng t he t ax outr'Lgh t is t he nex t move aftcr we have talked
to them."

Nanki n TownshiE' Mi chi p-;,?£, al so faced wi, th a school CrJ.SlS, in l"lar ch issued a
war m.ng t hat it may ban n8111 bui ldi ng permi t s if s ubdivi.ders did not "improve publ i c
r elations ,," The planning commission then had pe t i tions for near ly 10,000 new houses.
Officials pointed out that ono sc hool had 121 children in two rooms and the bnsement
and 600 wor e expected by f all o Residents have posted signs warni ne prospective buyers
to s t ay away becau se of t he sc hool r oom sho r tage .

Similar warnings to pr ospecrive buyer s wore issu ed in
t owns of Glonview and Nor thbr ook, where school board members
schools saying: - "School Crisis ." 1I0ur Schools are Filled."
New School Buildings." "SchooL Taxes at Haxdmum Al l owed. IT

tile t wo Illinois suburban
put signs near publ i c

"Not Enough Honey for

On the ner,ative side of the pic ture are some pr ohibit i ,ms agai ns t r equiring
dedications or fees :

Mas~.~:t.~~.tt~ communi, ties cannot r equiro them for any public pur pose .

"No rule or r egulat ion sh o.l l r equire, and no planning board shall impos e , as
a condition f or t he nppr ovnl of a pl an of a subdi vision t hat any of the l and wi t hi n
said subdivi sion be dedico.ted t o t he public use ~ or conveyed or rel ea sed to the
commonwealt h or to t ho county: city or t own i n which the subdivision i s l ocated, for
use as a publ i c way : publ i c par k or playsround, or f or any ot her publ i c purpose,
Hi thout just compensation to the owner " ~ " "

The Illinois attorn..;; y gener-aL, asked for an opinion on r equiremonts in Par k
Ridge and Palatine"-that bui l der s pay $300 a l ot to help bui l d schools, aa'i.d th2t
communities may not enac t or dinances requi r ing su ch f oes or dedico.t i ons unlessthoy have
author i za t ion from t he s t ate l egislature to do so"

Al though many California ci ties havo boon roqui r i ng dedications or f ees for park
and r ecreation purp osos' -( see May Newsl et t er ... page 34) ;. the Sonate interim committee on
subdi vi sion de vel opment and planning in a 1955 r eport r ec ommended that the subdi vision
map act "" " " be emended to pr ohibi t any govor ni ng body fromr cqui r ing the dedi cn t i on
of sites or t he paymont of money in lieu of dedi cation f or school sites ~ parks , or
other t han fo r improvGments ~s defined in t he 3ubdi vi sion Map Act itself I relat ed to
street wor k , utilities$ etc ~j"

The comnri ttee critici zed t he "growi ng" pr act i ce of demanding cash paymont.s and
dedi cnt i on of l and as a conditi on t o pr oce ssi ng a subdivision map, and pointed out
t hat this pro cedure had al ro ady been hel d unco nstitutional by the at torney gener al in
inst&~ces r olating to countiGs ~
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The lowor court held that t here had been a dedication to public use even
thOUGh no dedication had been accep t ed . This was affirmed by the appellate division.

In 1953 another pla t was made in whi ch the block was marked P-3 and was cut
into nine l ots. Plaintiffs built f ive one-family houses on the block.

Plaintiffs argued further t hat since the tmmship had accepted t.axcs, it was
es t opped f r om claiming a dedication. In answer to this, the court sai d that the re­
ceipt of taxes on dedicated property does not create any sUJh est oppel agai ns t the
public aut hor i t ies .

- 16 -

School Site Dedicated. "Reserved" Land trIas Dedicated. Dedication
of School and Play~round Site.

Point Ple asant Hanor Bui l di ng Co. v Br ovm,
Super i or Court of New Jersey, Appellate Division,
Oct. 29, 1956,126 A. 2d 219.

Pl ai nt i f f s were the ovmers of a t r act of l and that was subdi vided and from
which they sold some 160 houses. On the oric;inal plat, prepared in 1950, t.here
was shovm a two and one-quarter acr e par cel of property with the description, '~e­

served for Pr opose d School and PLaygr-ounds " A number of copies of tho plat were
made, lots wer e sold therefrom, and property pur chaser s were l ed t o believe that
the site shown would be a school site.

ASPO
NevlSle t ter
June, 1957

Pl aint i f f s contended that the torm "res erved" does not indicate a present
appropriation of land to a public use. Tho court said th2t if the word "reserved"
stood by itself on the plat and t hat was al l ther-e was to es t abl i sh th e dedi cat i on,
the arr,ument would be in point.
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Pl ai nt i f f pai d j l , 440 to the park an d school si t e fund and , in addition,
~l ,500 for the subdi vision dr-ai.n age fund. He brourht suit to r ecover t hese fees,
since he i s the owner of other l and in Upland that he intends to subdivide, and wanted
to r estrain the city f r om col.Lec td.n-; sir:lilar fees .n::;ai ns t t lus pr oper ty.

On the other hand, plaintiff contended that the r equirements are in conflict
1vith th e subdivision !,:1V.p ac t ."'TI d m ,lose condf, t iona t~: · t -re inv.~lid. 'Ib ..: cour-t n:: i d
t il' t the cJr i nci (itJ. ;':ue ;-; t ion i s P!:L:t iler t ,I "B G0 l.Jr ovi s io l1S ;-,1'':; ' el y sup .d.cmcrrt the r c qua.rc­
['~cn tG of: t l;8 s t . tut~~ in 2. r~; C'. sotl "bl(; :lDY or 1:\lc; t he r t hey f,1.:::.t er i 211y ch",n ~ ·. e the re-
qui.rcncnt.s necessary for tho sp :i r ov.::l of c. nL~p 2.5 fixed by th e It:r~islature .

- 17 ­
ASPO NEv.J3LETTER

Subdl vi s i on : . ·Drk end school fces held illegal.
Kel be r v. City of Upland, Dist r i c t Court
of App eal , California, Nov . 27, 1957,
3] 8 P . 2d 561•

PLANNIKG (
LEGAL NOTES (

(
Wal ter H. Bl uch er (

3di t or ' s Note: Suppose the subdivider had owned 150 acres r ather than 15 acres and
had platted 750 lots r ather than 50 Lots ; School f aci l i t i e s for l"COO children mi;.:ht
be r equired. Can it be ::>o.i d t~ ,<,:, t t he ~ c ncr-al, v ol f o.r .::: spccif i c c..lly r cL.'.ted. to t~li:J

SUb0ivi3ion i n not involved? If authority does not now exist for requirements similar
to t hose pr opos ed by tho ordinances he r e under consideration, it is ~ms edi t or ' s fore­
cast t 1k t t he necessary l,:.; ~: islation 1'Ji11 be avai.Labf,e in the ncar future and that
such lc~islation Bill obtain court ap9roval .

The city contended that the subdivision map ac t doe s not f ul l y occupy the field
of subdivision control ; that the city h as the aut hor i t y to adopt and e nf or ce reasonable
re~uirements that are not specifically s ot forth in the map act as a condition prece­
den t to the approval of a sub:iivi si on map; and the- t the city has author-aty to r equire
t ho paymen t of fees in lieu of a dedication where the pa~~en t of f ees is reasonably
r olated to the character of Local, and nc.i.ghborhood p.Lanrri.ng, The City argued that the
requirement of such corrtr-fbrtdons "is in line with the moder n t endency to extend tho
oarlier concept of the pol i ce power as confined to matters of publ i c pe ace , safety,
mor els and heal th s o as to incl ude the br oader fi eld of ~~onercl. 'l-lo1fo.r c • • • • II

.?l aint i f f otmed about 15 acre s of land 1'li thin the ci t y of Upland that he
or-oposed to subdi vi de . !~s a condition t o t he apo r oval, of t h o subdivisi on pl at , the
city required that. he 'lay $30 for e.cn Jct, in th e subdivision, the money to ~ : o into
a par k and school site fund. Fund s d er i ved from such f ees were to bo used solely
for the purpose of ac quirinG ?ar k and school s i t e s in Upland. It was also required
that in lieu of construction of drru.nsr:e s t r uctures, he pay e. f ee of $99 . 07 an acre,
to go into a subdi 'rision draina~e f und .

TIle court was of the opinion that the subdivision map ac t was intended to
clearly limit, by its d ef'Lm. t d. o.is , t h e eut hor dty of a city to adopt local ordinances
rer;ulating subdivisions; and th at it appenr-s that the fee provisions of the city
ordinances that pr ovide the basis f or the collection of the f ees "are fund rQiains
nc t hcds for t he ,mr pos e of hc l ?in;:·: t o nee t t he f uture needs of the e nt i r e city for
~)arlc ~nd school sites and draf.na.,c f aci l i tics, and that they are not r easonable re­
quirements for the desi r;n and ir.1provcment of the subdivision itself. •• "
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Providing Community Facilities in Subdivisions

State Planning Bureau Staff Comments

Some considerations

(1) Pr ovidi ng open sp aces in subdivisi ons i s a part of the whol e problem of
providing and maintaining communit y f aci l i t ie s but differs from some aspe ct s of
that broader problem in that i t i nvolvas a l and requirement.. On the other hand,
providing the land for parks and school sites is only a part of the over-all cost
of buildine; the schools, improving the par ks , and mai.ntaarri.ng t hem when completed.
The fact of the l and r equirement may be mor e importGIlt than the over-all cost
in that once the most suitable sites for th o f acility, or as is ent i rel y possible
all suitable sites, a re developed in other us es it can become ll~ossible to re­
acquire them.

(2) The most obvious solution is for the community to acqui re sites for such
facilities in advance of devolopment. This is apparently unworkable becaus~ of
limited financial r esources avai l abl e to an undeveloped comnmnity.

(3) There ar e a number of different types of open spaces which are classified
under the category of parks. Each of these can conceivably bo financed in such a
'limy that the, burden of cost f'alLs Largel.y upon those most benefited. As parks
which have a state-wide function are paid for by the St~te, so the theory can
be appl ied to neighborhoods. By r equiring dodication or f ees in lieu of
dedication, the cost at l east of the l and acqui si t i on is borne by the purchasers
of lots and homes in the vicinity of the park .

This theory is open to the same criticisms as the present taxation system
whi ch places the costs of community f aci l i ties on property vii thin one poIi tical
jurisdiction whi ch may not include its r elated industrial and commercial land.
The practice of separating r esidential development from industrial and commercial
dovelopment will t end to pl ace the ent i r e burden of tho cost of sites upon r esidential
properties under a dedication or f ee system.

(4) A comprehensive plan for nei ghborhood parks cannot r easonably spot those
small parcels of l and that should be resorved or dedi cated within small individual
subdivisions. Such small plots would probably be the result of ordinances requiring
each subdivider to dedicate Land on s omo "percentage" or "per dwolling unit" basis.
Such small sites would, besides being tho l east desirable in the subdivision, be
expensive to maintain and r esult in a costly local park system. It would seem de­
sirable that small sites wi t hi n a subdivision not be turned over to the muni ci pal i t y
but, if provided, be maintained by the property owners. A foe system which allows the
municipality to pool monies f r om ~ach subdi vider in order to pur chase tho most de­
sirable sitos both from the s tandpoint of natural beauty and economic size appear s to
bo tho most advant age ous . Such a sys t em woul d roquire that sitos be solected in
adv2Dcc 2nd included in n comprehensive plan and official mnp Lmd r cgulntions for
r oservation bo used.

(5) In conclusion it would seem thnt since in order to ncqui r e the r equired
sites a t all it must be done at the time of subdivision, that the community wide
nature of park and school provision is preserved in that only the cost of the l and
itself is a sked to be paid for di r ectly by the homo purchaser, and that not only
ar e local schools and pnrk of direct val ue to each neighborhood, but ar c becomin g
an incroasingly important f actor in the homo purch~scr's seloction ; the cost of provid­
ing the sites should be r easonably borne by the subdivider and transferred into the
cost of tho homos sold.

April, 1958
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