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few; of few and

Between—

Maegaeet Martin, et al.,

Appellant, | On demurrer to

Complainant’s
and bill.

Beidget A. Lamb,
Respondent.

Brief for Appellant.

The demurrer in this cause was welltaken, and
should have been sustained by the Chancellor for
the following reasons:

The bill shows neither opportunity nor disposi-
tion on the part of the defendants to com m it the act
sought to be restrained.

h doesnotallege that the defendants have filed a
pka of the Statute of Lim itations, or that they are
about to do it, or are threatening to do it. Indeed,
h shows that they have no present opportunity of
eiflg it, as no declaration has yet been filed.

The wrong w hich a com plainant seeks to enjoin in
a”ourt °f -Equity must be both threatened and im -
minent. It must be threatened, because the Court
WIH not assume that any man intends to do awrong
simply because it is to his interest to do it, and he

as opportunity.
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And it must be imminent, because the Courtis
jealous of the exercise of its delicate and tremen-
dous power by injunction, and it will not put it
forth either in advance of or beyond the necessities
of the case.

In 1 High on Injunctions, p. 15, § 18, it is said
that satisfactory proof that the defendants threaten
the commission of a wrong which is within their
‘power is sufficientground to justify the interference
of the Court by injunction.

In Morris Canal and Banking Company V. The
Central R. R. Co., 1 C. E. Gr., 442, Chancellor
Green declared that to warrant the Court in grant-
ing an injunction " the right must be clear and the
“injury be impending or threatened, so as to be
“ averted only by the protecting, preventive process

“of injunction.”

In Lutheran Church Mashop, 2 Stock., 57,
Chancellor W illiam son said: " This Court cannot
“grant an injunction to allay the fears and appre-
“ hensions of individuals. They must show the
“ Courtthat the acts against which they ask pro-
jection are not only threatened, but will, in all

“probability, be com mitted to their injury.”
But it is said by the Chancellor that neithera
threat nora declaration of intention is necessary to
be shown in this case, because it is here entirely
certain that the defendants w ill interpose a plea of

the Statute unless restrained.
W hy is this entirely certain ? Upon whatdoes the

Chancellor base his assurance ?
To plead the Statute in this case would, accord-
ing to his conclusion, be ™ very inequitable/
Indeed, a defense of the Statute of Limitations
cannot be restrained except UPON ﬂ"Eground that

it is a fraud upon the plaintiff.
The injunction goes to restrain a wrong, nota
right, as much in a case like this as in any other
In The Bank of Tennessee W. Hill, 10 Hump o
176, it was said : ™ The power of a Court of Chan
eery to enjoin the pleading of the Statuteo

w
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“Limitations, is a high power, to fye exercised only
“in plain cases of a fraudulent abuse of the lapse
“of time.”

[ submit that it ought not to be assumed that the
defendants in this case wili make a fraudulent use
of the lapse of time simply because it is to their in-
terest to do so and they have the opportunity.

The Chancellor says that is laid down that there
may be cases in which it will be sufficient ground
for granting an injunction that there is.probable
ground for believing that unless it be granted there
isdanger of the act or acts being done which the
bill seeks to restrain.

He cites in support of this

Joyce, Prin. Inj., 59.

The full text of the citation is as follows:

“To warrant the Court in granting or continuing
uan injunction, it must be reasonably satisfied.
“that there is an intention on the part of the de-
fendant to do the act sought to be restrained, or,
nat least, that there is probable ground for believ-
“ing that, unless the injunction is granted, there
“is danger of such acts being done, and it is not a

sufficient ground for granting an injunction that,
“if there is no such intention, it will do the de-
“fendant no harm.”

Joyce on Prin. of Inj., 59.

This text was taken entire from the syllabus of
Dunnv. Bryan, 7 I. R. Eq., 143.

That was a case by a landlord against a tenant to
enjoin the commission of waste.

The Vice Chancellor held that there was not suffi-
cient evidence to warrant the belief that the defend-
ant “tended to commit waste.

The ¢ase is no authority whatever for the doc-
rine that interest and opportunity alone furnish a
Pro able ground for believing that the defendant
men®s do the act sought to be restrained.

“Jersey State Librat*
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The complainant’s bill shows that her alleged
cause of action arose nearly ten years before the
bringing of her present suit ; that three years be-
fore its commencement one of the persons for whose
default she sues, died; and that this action is
brought against his widow and infant children.

These children were yet unborn when the com-
plainant’s alleged cause of action arose. They are
now sued for every dollar their father left them, and
they must defend, if at all, without the benefit of
either his wisdom or his evidence.

Under the circumstances the defendants have a
right to ask of the Court a most careful scrutiny of
the complainant’s bill, to see whether she herself is
not responsible for the situation against which she
seeks relief.

Such scrutiny will, I humbly submit, show that
nothing but the complainant’s own inexcusable neg-
ligence and laches caused the lapse of time which
now embarrasses her.

Her cause of action, as she states it, arose in 1874.

She then had her election either to sue to recover
back her purchase money, or to file a bill for spe-
cific performance. She chose the latter course. The
executors promptly answered her bill, denying her
right to the relief sought, and praying to be dis-
missed. The Chancellor reached a conclusion fav
orable to the complainant. She, however, failed to
take the decree to which she therebyy became end
tied, and in April, 1877, the defendants, uporft eir
own motion, took it for her. That decree, as te
complainant sets it out, was “that the said coni
“plainants were entitled to a deed from sai”
“executors for said premises upon paymento
“balance of said purchase money, less an"al owao”
“to be made for said Elizabeth Keighry. s ngi *
“dower, and the amount of unpaid taxes an"
“ments, which were liens on said premises, roe
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«clear of all encumbrances, except said mortgage
“of six hundred dollars, and ordering that a refer-
ence be had to Joseph B. Alward, a master of this
“Court, to ascertain and report the value of said
“dower right and the amount of such unpaid taxes
“and assessments.”

No relief was or could have been granted to the
defendants by that decree. No tender of a deed
thereunder would have entitled them to the balance
of the purchase money. The Court simply ad-
judged certain relief to the complainants and left
them at liberty to avail themselves of it or not, as
they elected.

It did not direct them to pay the purchase money,
but only provided that they would become entitled
toa deed upon paying it.

Under the circumstances the defendants could do
nothing except to ask for a dismissal of the com-
plainant’s bill in case the latter failed to carry out
the decree, and hence it was that the attempt made
by the defendants to carry it out was declared im -
provident.

Upon the making of this decree it became the duty
ofthe complainants to pursue one of three courses,
VIz accept the conditions of the decree and loyally
carry them out, if the same was satisfactory to
them, or, if it was not, either to dismiss their bill
or take an appeal.

They, however, did nothing-nothing except to
successfully resist the attem pt of the defendants to
carry out the decree themselves.

So matters were allowed to stand from A pril, 1877,
until December, 1878. Then,the now complainant,
Wt out dismissing her bill in equity or further pro-
ce ing thereon, brought an”action at law against

oexecutors to recover back the purchase money
paid by her. -

e reupou the executors filed a petition in the

Ik ysuitand obtained an injunction restraining

o action at law, upon the ground of the pendency
631" tor specific performance.
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This injunction was obtained April 4th, 187
But not even then, with her attention so forcibly
called to the matter, did the complainant either
move in her equity suit or dismiss her bill.

She remained perfectly inactive until one of the
executors had died two years later, and the prem-
ises had been sold on the foreclosure ofa prior
mortgage two years later still. Then she dismissed
her suit for specific performance and with it the
defendants’ injunction, and brought her present ac-
tion.

[ submit.that under the circumstances she is en-
titled to no aid from a Court of Equity in prosecut-
ing that action at law.

She claims that the injunction obtained by the
executors prevented her from proceeding at law
until the statute had run against her cause of action.

Such, however, I submit, is not the fact. The
primary bar to her action at law was her suit for
specific performance. W hile she was demanding a
deed in Chancery upon the ground of the payment
of the purchase money, she could not sue at law
to recover back that money.

A plea in the action at law of the pendency of
the Chancery suit would, probably, have barre
that action as effectually as the injunction.

But whether this be so or not, the injunction was
a proper thing and the complainant, not theexecii
tors, was responsible for its existence. She cou
have dissolved it any day she chose by simply hs
missing her bill as she finally did.

W hat right then has she here ?

In Kerr on Injunctions, p. 201, it is said- *
““man who has by his own conduct put himse id
“wrong, or who has by his own conduct *
“about the state of things of which he
“ cannot invoke the aid of a Court of Equi J~

b

In Reeves v, Cooper, 1Beas.,226, Ch. Willie »
declared (quoting an opinion of Ch. en >
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equity would not relieve against a judgment at law
junless the defendant was prevented from availing
himself of his defense by fraud or accident or by
tieact of the opposite party unmixed with negli-
gence orfraud on hispart.

In doughty v. Doughty, 2 Stock., 847, the com-
plainant had brought an action at law against the
defendant’s testator in 1845. The testator had
thereupon tiled a bill in chancery and restrained
the action by injunction which had been continued
until 1850 and then dissolved.

The testator had died in 1852, and in 1854 com-
Iplainant had brought a new action against the de-
fendant as his executor and tiled a bill to restrain
adefense of the statute of limitation.

This latter bill was before the Court on a motion
for injunction. The opinion of the Chancellor
upon the question of defendant’s laches is so appli-
cable to the present case that [ quote it entire. He
jsaid:

i ‘But, secondly. The laches of the complainant
“have been great, and no excuse for them has been
t” ered which can avail the party in a Court of

AEquity. Nathaniel Doughty died in November,
(11852 .two years and eight months after the in-
[junction was dissolved. During this period the
“complainant took no steps to revive his old suit
ia aw>or to institute anew one. He allowed two
[ ®ore years to pass after Nathaniel Doughty’s
L m . an® then commences the existing suit,
Lg ai which this Court is asked to interpose.

aen’ Was a delay of more than three years.

I“is ex?use “or jlj which ;s given in the bill
jit’ Muring this period the complainant was
k ndVerin? “rom the effects of his loss of money
1“ery ° exPended in his litigation m Chanc-
[ ant if yoraU excuse cannot avail the complain-
“be an 'k 6 "aS an” rights the loss is to
lbut tod n0t to “le injunction of this Court,

e complainants’ own inexcusable negli-
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“ gence and /aches. The defendant has been greatly
““prejudiced by this delay. The suit is brought
“upon a running account of long standing and one
‘“‘which requires the information which the party
“himself only could give to explain. He is dead.
“The cause might have been decided in his life-
“time. The delay of the complainant has pre-
sented it. His own delay and negligence have
“ caused hispresent embarrassment.”

[ submit that the laches of the complainantin
the present case were far greater than in the
Doughty case, and that the conclusion reached
there should be adopted here.

Dated Nov. 16, 1885.

R. V. LINDABURY,
of Counsel with Appellant.
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ToHis Honor Theodoee Runyon, Chancellor of the
State of New Jersey :

Humbly complaining, showeth unto your Honor
your oratrix, Bridget A. Lamb, of the City of Eliz-
abeth, in the County of Union, and State of Hew
Jersey:

That on the fifteenth day of October, eighteen
hundred and seventy-four, W illiam Kelly and John
%an, executors of John Keighry, deceased, by
their agents and auctioneers, at a public vendue
held for that purpose, put up and exposed for sale
certain lands and premises, situate and lying in the
City of Elizabeth aforesaid, and known as 1,103
Magnolia avenue; that before said sale the auction-
eer announced that said premises would be sold
feeand clear of all encumbrances, except a mort-
gage for six hundred dollars (then an existing en-
cumbrance on said premises); that ten per cent of

e purchase money must be paid immediately
HD B sale, and the balance thirty days there-
M r>to said executors, at the office of Thomas F.
be V3~ Wrenlly "“ee<” f°r said premises would
H  *ere(b said, deed to convey said premises free
lo cear all encumbrances, except a mortgage
or,t X * un<*re<} dollars, as aforesaid; that your
HH B “r said premises the sum of thirty-
were fU' re® dollars, at which sum said premises

therefor* 110" to ker’ S"e 111 highest bidder
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Thatshe thereupon paid the sum of three hundred
and ninety dollars, being ten per cent, of the pur-
chase money bid by her as aforesaid, in accordance
with said conditions of sale, and signed the condi-
tions of sale, which were in substance as above
stated.

Your oratrix further shows that on the fourteenth
day of November then next ensuing, the date
named in said conditions of sale for the payment of

10 the balance of said purchase money for said prem-
ises, and the delivery of the deed therefor, your
oratrix called at the office of Thomas F.McCormick,
the place named in said condition of sale, prepared
and ready to pay the balance of said purchase
money and to accept a deed for said premises; that
she demanded a deed for said premises, and ten-
dered and offered the balance of said purchase
money unpaid by her, to wit, the sum of thirty-five
hundred and ten dollars ; that John Ryan, one of

20 the said executors, then and there told her he could
not give her a clear deed, but that the assessments
due to the city had not been paid ; that Elizabeti
Keighry, the widow of said John Keighry, whose
executors they were, had neither signed te
deed, nor had released her dow§r right in sai
premises; and that said executors then an
there refused to perform and keep the ems
and conditions of said sale on then
and behalf to be performed and kept, an

30 deliver your oratrix a deed for said premises r
and clearof all encumbrances except said mor ga >
for six hundred dollars, and to receivet ¢ a”
of said purchase money, or to repay to her e *
of three hundred and ninety dollars so pai
as aforesaid. twenty-

Your oratrix further shows that on ie
ninth day of May, eighteen hundred an ® per
five, your oratrix together with John J onrt,
husband, filed her bill of complaintm -

4o praving, among other things, that sai
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Kelly and John Ryan might be decreed to specific-
ally perform their agreement for the sale of said
premises, and deliver to your oratrix a deed there-
for, an accordance with the terms and conditions of
said agreement of sale.

That said W illiam Kelly and John Ryan, execu-
tors as aforesaid, filed an answer denying that the
complainants were entitled to the relief prayed for
insaid bill, or to a conveyance or deed for said
premises, and prayed that said bill might be dis-
missed with costs.

Your oratrix further shows that such proceedings
were thereupon had, that said W illiam Kelly and
John Ryan, executors as aforesaid, the defendants
in said cause, on the twenty-fifth day of April,
eighteen hundred and seventy-seven, procured and
obtained on their own behalf and motion, an in-
terlocutory decree in each cause, in substance
decreeing, the specific, performance of said agree-
ment of sale, and that said complainants were en-
titled to a deed from said executors for said premi-
ses, upon payment of the balance of said purchase
money, less an allowance to be made for said Eliza-
beth Keighry’s right of dower, and the amount of
unpaid taxes and assessments, which were liens on
said premises, free and clear of all encumbrances,
except said mortgage for six hundred dollars, and
nr ering that a reference be had to Joseph B. Al-
“urd, amaster of this Court, to ascertain and report

¢ value of said dower right and the amount of
sue unpaid taxes and assessments.

our oratrix further shows that said defendants’
soIcitor caused said reference to be taken, and filed
m r®0'b made by said Master thereon, and ob-

Ine an order confirming the same, wdiieli said last

enion)® order was subsequently set aside as

ying “een improvidently granted.
further shows that no further steps

anjin& 6en "a™eni || sa® executors in said cause,
mo eed having been tendered by them in accord-
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ance with the terms of their own decree, nor any-
thing further done to carry out the same, notwith-
standing which they still retained and kept the sum
of three hundred and ninety dollers paid by heras
aforesaid, and refused to repay her the same, that
on or about the fifth day of December, eighteen
hundred and seventy-eight, and over one year and
seven months after the obtaining of said interlocu-
tory decree as aforesaid, she commenced an actionin

10 the Supreme Court of this State against the said Wil-
liam Kelly and John Ryan, Executors as aforesaid,
to recover said sum of three hundred and ninety
dollars so paid to and held by them as aforesaid,
and damages for their non-performance of said con-
ditions and agreement of sale on their part to be
kept and performed, and their failure and neglect
to keep the same.

That thereupon said William Kelly and John
Ryan, Executors as aforesaid, filed their petition

20 and obtained an injunction in this Honorable Court
bearing date the fourth day of April, eighteen hun-
dred and seventy-nine, restraining your oratrix ana
her attorneys from further prosecuting her said suit
in said Supreme Court.

Your oratrix further shows that John Ryan, one
of said Executors and defendants, died on or about
the thirteenth day of May, eighteen hundred an
eighty-one, whereby he devised his lands and rea
estate to Margaret Ryan, his sister, and to hisc 1

30 dren, Mary Ryan and John Ryan, who are in ans
under the age of twenty-one years.

Your oratrix further shows, that after
said decree as aforesaid, and the setting asi e
order confirming the Master’s report in sai cau"’
nothing whatever was done by said Executors *
ward carrying out the decree obtained byt enV"
aforesaid, or to protect and keep intact t e
lands and premises which they had agree oc
vey as aforesaid : That they failed to pay t e *

40 est on said mortgage for six hundred dollars, a
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isting lien on said premises at the time of sale, as
aforesaid,and the taxes and municipal charges levied
thereon.

Your oratrix further shows* that said mortgage
forsix hundred dollars, an existing lien and encum -
brance on said lands and premises at the time of
saleto your oratrix and her husband, and subject
to which the same were sold as aforesaid, was fore-
closed by one Catharine Lamb, the mortgagee, and
adecree obtained, and that said premises were sold,
and bought in by one Samuel Pierce, and that
Thomas Forsyth, Sheriff of the County of Union,
by his deed dated the sixth day of October, A. ‘D.
eighteen hundred and highty-three, conveyed said
premises to said Pierce, whereby said William
Kelly, the surviving Executor nnd defendant, lost
all power of carrying out and performing the afore-
said decree.

Your oratrix further shows, that on the thirty-
first day of December, eighteen hundred and eighty-
three, your Honor, by an order dated on that day
dissolved the aforesaid injunction restraining your
oratrix from prosecuting her aforesaid suit in said
Supreme Court; and on the seventh day of Janua-
r7,A. D. eighteen hundred and eighty-four, granted
afurther order, striking from the files of his Court
the bill of complaint filed by your oratrix and her
husband as aforesaid, and all proceedings thereon,
and also said decree obtained in said cause, and all
proceedings thereon.

All of which said several matters and things by
reference to the said several suits and the proceed-
ings thereon, and the several orders made therein,
W m°re fully and at large appear,and to which
°r certified copies thereof your oratrix for greater
&e)rtainty begs leave to refer if it be necessary so to

°ur oratrix further shows that at the time that
® injunction restraining your oratrix from prose-
aIng her said suit in said Supreme Court was dis-

10

20
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40
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Solved as aforesaid, the said estate of John Keighry
was insolvent, and that said William Kelly, the
surviving Executor, was a person of no responsi-
bility, and that to hdve prosecuted said suit already
commenced against said Executors would have
only put your oratrix to useless and unnecessary
expense, and that if she had obtained judgment she
could not have reasonably hoped to collect the same
orany part thereof ; that she therefore discontinued

10 said suit, and on the'seventh day of May last past
commenced a new action in the Supreme Courtof
this State against M argaret Ryan, Mary Ryan and
John W. Ryan, heirs and devisees of said John
Ryan, deceased, to recover the sum of three hun-
dred and ninety dollars, paid by her as aforesaid to
said John Ryan and W illiam Kelly, and her dam-
ages sustained by her by reason of their non-per-
formance of said conditions and agreements of sale
on their part to be kept and performed.

200 Your oratrix further shows that she believes and
charges that said injunction obtained by said John
Ryan and William Kelly, Executors as aforesaid,
restraining her from prosecuting her aforesaid ac-
tion against them, wasrnot obtained in good faith,
and for the purpose of enabling them to carry out
and perform the decree obtained by them as afore-
said, but for the purpose of protecting themselves,
and to embarrass, delay and prevent your oratrix
from obtaining the repayment of the money Pa*

30 by her to them as aforesaid and satisfaction for * e
damages she had sustained by reason of their a
ure to perform and keep said conditions and agree
ment, and which your oratrix would have beena ®
to obtain by prosecuting said suit at law, bu o
said injunction. .

Your oratrix further shows that said suit apal
said Margaret Ryan, Mary Ryan and Jo n*
Ryan, heirs and devisees of said John Ryan, J|
ceased, is forthe same cause of action as sai

40 against said John Ryan and William Kelly, exe
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tors as aforesaid, and she most respectfully claims
and insists that it would be inequitable and unjust
that said Margaret Ryan and Mary Ryan and
John W. Ryan, heirs and devisees of said John
Ryan, should be allowed to take advantage of the
delay necessarily caused by the injunction granted
by this Court, or that your oratrix should be em-
barrassed and prevented from enforcing her rights,
by her obedience to said injunction, and through no
fault or laches of her own.

But now so it is, may it please your Honor, your
oratrix verily believes and fears that unless re-
strained by your Honor, and enjoined from so doing,
that said Margaret Ryan, Mary Ryan and John W .
Ryan will plead the statute of limitations to the
suit brought against them by her as aforesaid, and
thereby prevent your oratrix from obtaining re-
payment of said sum of three hundred and nine-
ty dollars so paid by her as aforesaid, and her
damages for the wrongful acts and unconscionable
doings of said John Ryan, deceased, together with
William Kelly as aforesaid. ,

All which actings, doings and pretences of the
said defendants would be contrary to equity and
good conscience and tend to the manifest wrong
and injury of your oratrix.

Intender consideration whereof, and for as much
asyour oratrix is without adequate remedy in the
premises at and by the strict rules of the common
awj and can only obtain relief in this Honorable
°nrt where matters of this nature are properly cog-
nizable and relievable..

To the end, therefore, that the said Margaret
j"an>Mary Ryan and John W . Ryan, and their con-

~ eswhen discovered, may, without oath, your

m | waiving the same pursuant to the statute,
;Y 6 anc® “most of their respective know-

Se, remembrance, information and belief, full,

them U “ertec” answer make to all and singular
otters aforesaid, and that as fully and parti-

10
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cularly as if the same were here repeated, and they
and every of them distinctly interrogated thereto,
and that the said Margaret Ryan and Mary Evan
and John W. Ryan and their attorney and at-
torneys, and the guardian and the guardians of
said Mary Ryan and John W. Ryan and his or
their attorney or attorneys, may be restrained by
the order and injunction of this Honorable Court
from pleading the statute of limitations in and to
the suit so as aforesaid commenced against them by
your oratrix, and that your oratrix may have such
further and other relief in the premises as the na-
ture of the circumstances of this case may require
and to your Honor shall seem meet.

May it please your Honor, to grant to your ora-
trix not only the most gracious writ or writs of in-
junction of the State, issuing out of and under the
seal of the Honorable Court, to be directed to the
said Margaret Ryan and Mary Ryan and John W-
Ryan and their attorney or attorney s, and the guard-
ian or guardians of the said Mary Ryan and John
W. Ryan and his or their attorney or attorneys, and
each and every of them, restraining them and each
of them, from pleading the statute of limita-
tions to the action brought by your oratrix
in the Supreme Court of this State against the sai
Margaret Ryan,Mary Ryan and John W.Ryan, ®s
and devisees of John Ryan, deceased, but also e
State’s writ of subpoena, issuing out of and un er
the seal of this Honorable Court, to be directe
the said M argaret Ryan, Mary Ryan and Jo n
Ryan, commanding them,and each of them, XaC
tain day and under a certain penalty therein to
pressed,to be and appear before your Honor in
Honorable Court, then and there to answer ®
premises, and to stand to,abide by and per em
order and decree therein as to your Honors a A
meet, and shall seem agreeable to equity an

conscience.
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And yonr oratrix, as in duty bound, will ever
pray, etc.,
WILLIAM C. SPENCER,
Solicitor of Complainant.
GILBERT COLLINS,
Of Counsel for Complainant.

10

Bridget A. Lamb , the complainant named in the
above bill of complaint, being duly sworn according
tolaw,on her oath saith that she hasread the forego-
ing bill of complaint, and that the several matters
and tilings therein stated and alleged so far as they
relate to her own acts are true,and so far as they re-
late to the acts of others she believes them to be
true ; deponent further saith that she attended a
sale of real estate at auction of certain real estate gp
of which one John Keighry died seized, made by
John Ryan and W illiam Kelly, his executors, on
the fifteenth day of October, eighteen hundred and
seventy-four, said sale taking place on the premises
to be sold, known as 1108 Magnolia street, in the
City of Elizabeth ; that said premises were put up
ior sale at auction by said executors and then and
there sold and struck off to deponent for the sum
of thirty-nine hundred dollars ; that prior to said
sale it was announced by said executors that said gp
premises would be sold on the following conditions,
v%’ that the premises would be sold free and clear
0 all encumbrances except a mortgage of six hun-
dred dollars, that ten per cent of the purchase
“oney must be paid in cash immediately after the

and that thé balance was to be paid in
idy days thereafter to the executors, at the
o.*¢ Thomas F. McCormick, when the deed for
Sai premises would be delivered, said deed to
onvey the premises free and clear except said so
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mortgage for six hundred dollars; that deponent
immediately after said sale did pay to John Ryan,
one of said executors, the sum of three hundred
and ninety dollars, received a receipt therefor from
said executors, and then and there signed the
conditions of sale, .which were in substance as
above stated, but that she received no copy of said
conditions; that on the fourteenth day of Novem-
ber, the date named for the payment of the balance

10 of said purchase money, and the delivery of a deed
for said premises, deponent called on said executors
at the office of Thomas F. McCormick, the place
named in said conditions of sale, with the money
necessary to pay the balance of said purchase money
then in her possession, prepared and ready to per-
form said conditions of sale on her part, and to ac-
cept a deed for said premises ; that she demanded
a deed of said executors, both of whom were there
present, and tendered and offered to them the bal-

20 ance of said purchase money, thirty-five hundred
and ten dollars ; that thereupon John Ryan, one of
said executors, stated that he could not give her a
clear deed, that the assessments due the city had
not been paid, and that Elizabeth Keighry, the
widow of said John Keighry, had not signed the
deed or released her dower right in said premises,
that said executors then and there refused to deliver
her a deed for said premises, or to return the sum
of three hundred and ninety dollars paid by her as

30 part of said purchase money, although she e
manded the same of them ; and that no deed or
said premises has ever been tendered or delivere °
deponent, nor has the money paid by her as a ore
said ever been repaid her.

And this deponent further says that on
twenty-ninth day of May, eighteen hundie an
seventy-five, she, together with John Lamb, er *
band, filed her bill of complaint in the Cour
Chancery of this State, praying, among other® 1

40 thac said William Kelly and John .Ryan nugl

’
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decreed specifically to perforin said conditions of
sale, and deliver a deed for said premises in accord-
ance therewith. That said W illiam Kelly and John
Byan filed an answer denying that the complain-
ants were entitled to the relief prayed for in said
bill, or to a conveyance of said premises, and prayed
for a dismissal of said bill. That subsequently said
William Kelly and John Ryan, executors as afore-
said, obtained and procured on their own motion, on
the twenty-fifth day of April, eighteen hundred
and seventy-seven, an interlocutory decree in said
cause, in substance decreeing the specific perform -
ance of said agreement of sale, and that said com-
plainants were entitled to a deed for said premises
upon payment of the balance of said purchase
money, less an allowance for the value of said Eliza-
beth Keighry’s right of dower, and the amount of
unpaid taxes and assessments, subjectto a mortgage
for six hundred dollars, and referring the same to
Joseph B. Ahvard, Esq., a Master of this Court, to
ascertain and report the value of said right of
dower, and the amount of said unpaid taxes and as-
sessments. That said reference whs moved and was
caused to be taken by the solicitor of the defend-
ants who filed the report made thereon, and ob-
tained an order confirming the same, which said or-
der she was informed by Mr. William C. Spencer
was subsequently set aside. Deponent further says,
that she caused an action to be brought in the Su-
preme Court'of this State, against said W illiam
Kelly and John Ryan, executors as aforesaid, in
themonth of December, eighteen hundred and seven-
ty-eight, to recover said sum of three hundred and
ninety dollars paid by her to them as aforesaid, and
still retained by’them, and her damages for the non-
performance of said conditions of sale ontheirpart;
that she was served with an injunction issued out of
the Court of this State, bearing date the fourth day
* April, eighteen hundred and seventy-nine, and

10

20

30

obtained by Thomas F. McCormick, the solicitor of 4o
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said William Kelly and John Ryan, executors as
aforesaid, restraining her from the further prosecu-
tion of said snit, in said Supreme Court. Deponent
further shows, that John Ryan, one of said execu-
tors, died on or about the thirteenth day of May,
eighteen hundred and eighty-one, leaving two chil-
dren, Mary Ryan and John W. Ryan, both of
whom are infants, and under the age of twenty-one
years. Deponent further saith that from the time
10 of obtaining said interlocutory decree, no deed was
ever tendered to this deponent, nor has said sum of
three hundred and ninety dollars paid by heras
aforesaid, ever been repaid to her; that within a
year, said mortgage for six hundred dollars which
was an existing lien on said premises at the time
when the same was sold, and subject to which said
premises were sold, has been foreclosed and sold,
and a deed given therefor to one Samuel Pierce,
and that said William Kelly, surviving executor of
20 John Keighry deceased, has no longer any power
to deliver a deed, or any interest in said premises;
that on the thirty-first day of December, eighteen
hundred and eighty-three, by an order of the Court
of Chancery, said injunction, restraining this
deponent from prosecuting her aforesaid snit was
dissolved ; and that on the seventh day of January,
eighteen hundred and eighty-four, by a further order
of said Court said bill of complaint, and all proceed-
ings thereon, and also said decree and all proceedings
30 thereon were,stricken from the files of said Court o
Chancery; deponent further saith that said estate
of John Keighry is insolvent, and that there wasno
property belonging to said estate; that said Wi
liam Kelly, surviving executor of said estate, isa
man of no property, and that she could not ave
collected said judgment when obtained on said, sui
commenced by her as aforesaid, after said injunc
tion was dissolved ; that she therefore cause
new suit to be brought after said order, striking 10
40 the files of said Court of Chancery the bill o com

'
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[plaint, and all other proceedings subsequently taken
insaid suit for specific performance had been made,
against Margaret Ryan, Mary Ryan and John W.
Ryan, heirs and devisees of John Ryan, deceased,
which action is now pending and undetermined in
the Supreme Court of this State, which said last
mentioned suit is for the same cause of action as the
aforesaid action against William Kelly and John
Ryan Executors as aforesaid, and against prosecu-
ting which she was restrained by the injunction of
said Court of Chancery as aforesaid.
her
BRIDGET ADELIA X LAMB.

mark
Sworn to and subscribed be- J
[ fore me this 2d day of Au- >
I gust, A. D. 1884, |

Nicho la s Dabb,
Justice of the Peace.

L - 1
Sate of New Jersey,)

: 3

Union County. . jss‘:

William C. Spencer, being duly sworn accord-
ing to law, on his oath saith, that he was the Coun-
sel of Bridget A. Lamb and her husband, the com-
Ip ainants in the suit for specific performance against
[ °hn Ryan and William Kelly, Executors, &c., of
m °/QKmghry, deceased, and another in the fore-
[going bill mentioned, after the filing of the bill and
[answer herein; that an interlocutory decree of the
[purport and effect in the foregoing bill stated was
1° tamed on the motion of the counsel of said Exe-
jeuors on the twenty-fifth day of April, eighteen
[ un red and seventy-seven; that the reference
m H “ected to be taken was taken on the ap-
lcutGa10n an<* Procurement °f counsel for said Exe-
[ hined W° Me reP °rt ma(de thereon, and ob
lonm til Or*er confirming the same, which order

[ afilll “ePonenUas counsel for complainants,
erwards set aside, as having been improvi-

jo

20

30

40



10

20

39

40

14

dently granted ; deponent farther saith, that after!
the setting aside of said order confirming said

M aster’sreport, nothing further has ever been done

toward carrying said cause to a close, and obtaininga

final decree therein; that on the fifth day of De-

cember, eighteen hundred and seventy-eight, asuit]
was begun in the Supreme Court of this State]
against said John Ryan and William Kelly, Execu-1
tors as aforesaid, by said Bridget A. Lamb, as in the

foregoing bill stated, and that the counsel of said

John Ryan and William Kelly obtained an injunc-1
tion in the Court of Chancery of this State, on the

fourth day of April, A. D. eighteen hundred andI
seventy-nine, restraining the further prosecution of 1
said suit; deponent further saith that John Ryanl
died in the year eighteen hundred and eighty-one, 1
leaving a last W ill and Testament, devising his realj
estate to his sister, Margaret Ryan, and his infant!
children Mary Ryan and John W. Ryan, and ap-j
pointing his brother-in-law, John Barton, of the City
of New York and Patrick J. .Ryan, of the Cityofl
Elizabeth, in this State, his Executors thereof, an 1
guardians of said infant children, which Will aa
been duly admitted to probate, and the admimstia |
tion thereof taken upon themselves by said o nj
Barton and Patrick J. Ryan ; deponent H
saith, that he examined the records in the er J
office in and for the County of Union, thahie n j
of record a deed executed by Thomas °rsy
Sheriff of said County, to one Samuel H |H

certain real estate, situate on Magnolia sree j
said City of Elizabeth; that said deed recites,

said property was sold, by virtue of an ]
issued out of the Court of Chancery o J
on the twenty-fourth day of May, eighteen * ] j
and eighty-three, by virtue of a hnJ

Court dated March twenty-second, e ®, n pend*
dred and eighty-three, in a certain cause |e  &]
ing in said Court, wherein Catharine d 1
complainant, and Bridget Waters an o
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;defendants, and decrees, among other tilings, that
there is due to said complainant the sum of ten
hundred and forty-four dollars and fifty cents upon
lamortgage given by John Keighry to said com-
[plainant, dated April 4th, 1868 deponent further
[saith, by an order of said Court of Chancery made
onthe thirty-first day of December, eighteen hun-
dred and eighty-three, said injunction restraining
said Bridget A. Lamb from prosecuting her afore-
isaid suit was dissolved, and that on the seventh
[day of January, A. D. eighteen hundred and
[eighty-four, an order was made by said Court of
Chancery strikingfrom the files of said Court the Bill
of Complaint filed by said Bridget A. Lamb and hus-
band, and all proceedings thereon, and also said in-
terlocutory decree and all proceedings thereon ; that
on the seventh day of May last past deponent, by
Idirection of said Bridget A. Lamb, commenced a
suit in the Supreme Court of this State against
[Margaret Ryan and Mary Ryan and John W.
pyanj heirs and devisees of said John Ryan, de-
Iceased, and afterwards wrote to the Clerk of the
[Supreme Court requesting him to discontinue said
| suit against W illiam Kelly and John Ryan, Execu-
tors as aforesaid, and against the further prosecu-
tion of which, said Bridget A. Lamb, as aforesaid;
[ ePoneilt further saith, that said suit commenced
| ® af°resaid against said Margaret Ryan, Mary

van and John W. Ryan, heirs and devisees of
I onRyanis for the same cause of action as said
[suit commenced by her against John Ryan, de-

[Kell | » "“ermeStogether with said W illiam

a WILLIAM C. SPENCER.
[ggn to and subscribed before )

day of August,

Wm.T. Newbold,
C. C. of New Jersey.

10

20

30

40
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IN CHANCERY OF NEW JERSEY.

Bet.—
Bridget A. Lamb.
Complainant,
Y On BIL &

and

Margaret Martin et al.,

10 Defendants.

The demurrer of Margaret Martin, one of the de
fendants in the above-entitled cause, to the bill of
complaint of Bridget A. Lamb, complainant: This!
defendant, by protestation, not confessing all on
any of the matters and things in the complainants
bill of complaint contained to be true in such manj
ner and form as the same are therein set forth anj
alleged, doth demur thereto that the complainan
hath not in and by her said bill made or stated!
such a case as entitles her in a Court of Equity J
any relief against her, the said defendant, astot
matter contained in the said bill or any o suci
matters. W herefore, this defendant doth demuq
thereto, and humbly prays the judgmento ¢
honorable Court whether she should be compe ¢j
to make any further or other answer to t esaj
bill, and prays to be henceldismissed with erCO 1

09 and charges in this behalf most wronguy |1

tained.
E. Y. LINDABURY,

Sol’r of Deft. Ma coa hist Mam®'

New Jersey, )
Union County. |

Margaret Martin, of full age,
4o according to law, saith, that the foi<r5— 0



i

isnot interposed for delay, but in good faith for
the causes therein set forth.
her
MARGARET X MARTIN,

mark.
Sworn and subscribed before me, )
this day of Jan., A. D. 1885. j

Robt, G. Bell,
M. C. C. of N. J.

10
[certify that 1 have perused the complainant’s

bill in the above stated cause, and that the above
demurrer is well founded in point of law.

R. V.LINDABURY,
Of Counsel with Demurrant.

May Term, 1885.

Bridget A. Lamb 20

vs.

Margaret Ryan and als.
I
Bill for relief. On general demurrer.

Mt R.y. Lindabury, for demurrants.
M. W. C. Spencer and Mr. G. Collins, for
complainant.

The Chancellor: 30

Thisis a bill for an injunction to restrain the
efendants from pleading the statute of limitations
llasuitbrought by the complainant against them
asthe heirs and devisees of John Ryan, deceased,
Orecover certain damages. Ryan and one Wil-
ram Kelly were the executors of John Keighry,
eceased. As such they sold at auction to the
omplainant on the fifteenth of October, 1874, cer-
[l and in the City of Elizabeth, for $3,900, free 49
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of all encumbrance, except a mortgage of $600 then
upon the premises. They required her to pay at
the sale, and she did pay accordingly, ten per cen-
tum of the amount of her bid. The balance was to
be paid thirty days thereafter on the delivery of the
deed, which was to be delivered at that time. At
the time so appointed, November 14th, 1874, she at-
tended at the place designated for the purpose, tore-
ceive the deed,and then and there demanded the deed,
10 tendering the balance of the purchase money ; but
the executors refused to deliver the deed, alleging
that they could not give her a clear title, because
of the existence of unpaid municipal assess-
ments upon the property, and the fact that the
widow of their testator had neither joined them in
the deed nor released her right of dower in the
premises. They refused to return to the complain-
ant the $390 she had paid on account of the pur-
chase money. On the twenty-ninth of May, 1875,
20 she with her husband filed a bill in this Court
against them for specific performance of the agree-
ment. They answered denying her right to a con-
veyance of the property. On the twenty-fifth
April, 1877, they entered an interlocutory decree
in the cause in substance decreeingthat they should
specifically perform the agreement, and that the
complainant was entitled to a conyevance of t e
property subject to the mortgage of $600, upon
payment of the balance of the purchase money, less
30 an allowance to be made for the dower right an
the unpaid taxes and assessments which were liens
upon the property, and ordering a reference on
Master to ascertain and report the value o e
dower right and the amount of the unpaid taxes
and assessments. Their solicitor conducte t ®
reference and filed the report and obtained an or ¢
confirming it. The latter order was set asl *
having been improvidently granted,
tors took no other step in the cause. Nor i
4o tender to the complainant a deed for the prope
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nor pay back to her the $390. They having refused
toreturn that money to iler, she,in December, 1878,
overa year and a half after the entry of the above
mentioned interlocutory decree, commenced an ac-
tion in the Supreme Court against them to recover
damages (including the $390) for their refusal to per-
form the contract of sale. They thereupon obtained
aninjunctiomfrom this Court in the suit for specific
performance,on the fourth of April, 1879, restraining
her from prosecuting that action. Ryan died May
13th, 1881. He devised Ms real property to his sis-
ter, Margaret Ryan, and his children, Mary and
John Ryan, who are both minors. After the order
setting aside the order confirming the Master’s re-
port was obtained, the executors neither proceeded
in the cause, nor did anything to protect the prop-
erty, but on the’contrary let the interest upon the
mortgage go unpaid, and also the taxes and munici-
pal assessments which were liens upon the premises
and the property was sold to Samuel Pierce under
foreclosure of the mortgage, in or about October,
1883. The executors thus lost all power of per-
forming the decree. A fter this, and on the seventh
; of January, 1884, this Court, in view of the facts,
i“nm°fion, on notice, struck the bill for specific per-
i ormance, and all the proceedings thereon, from the
| esofthe Court. When the injunction restraining
[ ecomplainant from prosecuting her action at law
against the executors was thus dissolved, the estate
0 eighry had become insolvent, and Kelly, the
surviving execu”or’ was no pecuniary responsi-

1A complainant then discontinued that
aion, and brought suit in the Supreme Court

“oainst the heirs and devisees of Ryan to recover
amages (including the $390 and interest) for the
I stat” Oriilaiice °f the contract of sale. The bill

| takesd if j1jP P ff “equitable to allow them to
Inm VauwaSenf the delay caused by the before-

that tf11** “nlllnc” on obtained by the executors, or

io
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prevented from enforcing her rights by her obedi-
ence to the injunction, and through no fault or
laches of hers. It also alleges that the complain-
ant verily believes and fears that the heirs and
devisees will, unless restrained from so doing by
this Court, plead the statute of limitations in the
action brought against them, and thus prevent her
from recovering the $890 and interest, and her other
damages, for the recovery whereof that action is
brought.

The defendants’ counsel insists that inasmuch
as no declaration has been filed in the action atlaw
this suit cannot be maintained ; for it does not ap-
pear by the record of that suit that it is brought to
recover damages as alleged in the bill. Thereis
obviously no substance in the objection. The com-
plainant who brought the action at law states in the
bill that it is instituted to recover those damages.
This suit rests on that averment.

He also insists that the complainant has been at
liberty at all times since she was enjoined from
prosecuting the action at law against the executois
to bring an action against them individually or
damages for breach of the contract. It is dul®
enough to say on this point that such a suit won
have been in violation of the injunction, which un
doubtedly was granted upon the ground thatin
view of the decree for specific performance e
prosecution of an action for damages was
able. The action was in fact against them in ivi
ually. It was upon a contract made by themse v
and not by the testator. ,

ISTor is the objection that according tot es *
ments of the bill, the complainant herse is”
sponsible for the delay, because she did not P*oc
with the suit for specific performance, as s *
the demurrants insist) was fully at liberty ’
well taken. The bill states that she began
for specific performance because ;“e exe re,
would neither convey the property to er,
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[pay to her her deposit of $390 ; that they, after de-
nying her right to relief in the suit, took a decree
against themselves in her favor therein, and them-
iselves proceeded to execute it by the reference to a
master; conducted the reference and entered an
order confirming the M aster’s report, but it was set
aside as having been improvidently made; that
[they never took any other step in the" matter, and
never tendered a deed for the property, but refused
torepay the $390, and did not protectthe property, 10
but permitted it to be sold under foreclosure pro-
ceedings. It was the duty of the executors to
carry out their contract. They did not do so, and
evenrefused to repay7the $390. The fact that the
[complainant might have brought the suit for spe-
cficperformance to a conclusion a long time ago
does not debar her from a claim to protection
against the interposition of the defence in question
|inthe pending action at law. Under the circum-
stances the pjea would be very inequitable. 20
Itisurged also that the statements of the bill are
not such as to warrant the issuing of an injunction,
because it does not appear that the defendant’s in-
tend to plead the Statute of Limitations. It was
lindeed said in Lutheran Church v. Maschop,
[ sSlocks 57, that this Court cannot grant an injunc-
tion to allay the fears and apprehensions of individ-
[ vals; that they must show that the acts against
[ which they ask protection are not only threatened,
[ butwill, in all probability7, be committed to their 30
Ijury. But it is manifest that in a case like this,
[ where what is apprehended is the setting up of a
[ defence in an action at law which it is entirely cer-
[ amthe defendants will interpose unless prevented
[ ythis Court from so doing, a threat, or even an
[ expression of an intention to do the act is not
Jecessary to justify the interference of this Court.
Islaid down that there may be cases in which it
1 be sufficient ground for granting an injunction
a there is probable ground for believing that o
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unless it be granted there is danger of the act or
acts being done which the bill seeks to restrain.
Joyce 'Prin.y Inj. 59.
This is a case of that character.
The demurrer will be overruled.

IN CHANCERY OF NEW JERSEY.
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IS CHANCERY OF NEW JERSEY.

Between—
Bridget A. Lamb,

Complainant,
On Bill, etc.

and

Margaret Martin, ef al.,

10
Defendants.

The defendant, M argaret M artin, hereby appeals
fiom an order made by his Honor, the Chancellor,
inthe above entitled cause on the sixth day of July
last, overruling the demurrer theretofore filed by
this defendant to the bill of complaint of the com-
plainant in said cause, to the Court of Errors and
Appeals in the last resort in all causes,

hated August 14th, 1885.

R. V. LINDABURY,
Solicitor, and of Counsel with
defendant, Margaret M artin.

I conceive there is good cause for appeal in the
| above stated cause.

R. Y. LINDABURY,
Of Counsel with defendant
Margaret M artin.

30

40
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between—
Margaret Martin,
Appellant,

and On%dc

Bridget A. Lamb,
, Respondent.

The hiimble petition of Margaret Martin, the ap-
pellant in the above stated cause, respectfully shows
that your petitioner finds herself aggrieved by an
order made in the Court of Chancery by his Honor,
Theodore Runyon, Chancellor of New Jersey, bear-
ing date the sixth day of July, in the year one
thousand eight hundred and eighty-five, wherein;
the said Bridget A. Lamb was complainant, and the]
said Margaret Martin and others were defendants,!
in this respect, to w it:

That the said order adjudges, and it was therein
ordered that the said demurrer (filed by your peti-
tioner) be overruled with costs, and that the dej
murrant answer the complainant’s bill within forty |
days, and that if she fail so to do,the complainantsj
bill be taken as confessed against her. And yonr
petitioner humbly appeals from the order of t ¢
Chancellor which orders as aforesaid, upon t ®
ground that the same is erroneous, for that the sai
demurrer should have been sustained. Your Pe 1
tioner therefore prays that the said order of the sai 1
Chancellor may be, in the particulars aforesai ,rej
versed, set aside and for nothing holden. An tia j
your petitioner may have such relief in the pie®
ses as to this Honorable Court shall seem meet.

r.y.linpabury,
Solicitor for, and of Counse .
with appellant.





