STATE OF NEV. JERSEY
DEPARTHMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Brosd Street, Newark, N. J.
BULLETIN NUMBER 35. | June 14, 1974

1. NATIONAL GUARD - ANNUAL ENCAMPMENT AT SEA GIRT - PRIVATE
: CONCESSIONG.

June 4, 1934
New Jersey National Guard,
£7 Veshington Strect,
Newerk, N. J.

Attention: Major General John J. Toffey

Gentlcmen:

T wish to acknowledge rcceint of your letter dated
June 1st in which you advise that the New Jerscy National Guard
is desirous of making arrangements for the sale of beer by the
Dreyer Trading Compsny &t the Camp Exchangc, -Camp Moorc, during
the period from June 9, 1934 until Seotember 30, 19343 that the
National Guard will receive 10% of the gross income; that the
cemp is located on state property at Sea Girt and is operated
entirely under military control; ond inguilre whether & license
is necessary to permit the sale of beer as contemplated.

Section £4 of the Control Act provides that if the
consent of the State Militery Board is first obtaincd, alcocholic
beverages for consumption on the premises may be s0ld &t any ex-
change, whether cemp, post or regimentel, orgasnized under the
State Nationel Guard reguletions. Vhile this Section wes Intend-
c¢d to confer & sheciel privilege uron the State Netional Guard,
it wes not intended to permit priveate persons to engage in the
sale of alcoholic beverages for personel gain without .first ob-
taining a license. Accordingly, Scction 24 must be construed
to exclude situations wherc beverages are to he sola by privete
i~oncessionaires.

No municipal license can be issued to the Dreyer Trad-
ing Conpany, for the premises sought to be licensed being under
exclusive military control, are not subject to the jurisdiction
of the controlling authority of eny municinelity as contemplated
by Section 13 of the Control Act. No municipel issuing authority
or local enforcing agency would heve power to conduct cxamination
of the »remises, supervise the conduct of the business therein,
or enforce the provisions of the Control Act with respect thercto.

Section &2 of the Control Act provides that, except &s
permitted in Section £4, no sale of alcoholic beverasges shazll be
m&de 1n any oublic building owned or controlled by the State ex-
cept «s permitted by the Commissioner in specified cases and sub-
ject to rules and regulutions. In Bulletin #33, Item #10, the
Commissioner ruled thet this Section does not confer any independ-
ent power unon him to issue licenses but merely permits him to ex-
ercise his discretion as to whethsr sales of alcoholic beverages
may be made in such public buildings by persons otherwise duly
authorized to meke such sales.

Section 75, however, authorizes the Commissioner to

issue temporary permits in contingencies not expressly nrovided
for by the Act. Under this Section, the Commissioner will enter-

New Jereey State Libraly
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tain &n e«nnlication Qlﬂ :ctly from the Dreyer Trading Company for
£ permit suthorizin 12 the sale of beer in the Campd Exchengo lo-
coted ot Comn Moore during the neriod from June 2 until Septomber
50, 1234, »nrovidecd the u;ﬂl‘(cthﬂ is ceceompenied by ¢ verified
statcment, executcd by nroner euthoritices of the National Guzrd,
consenting to and cpnroving the issuence of such snecial pernit.
The neraittee will, of course, be obliged to abide by «ll of :
nrovisions of the Control Act ond the rules and regulations there-
under, clthough the duty of insuring such comnlicnce will properl;

Ly
rest in your jurisciction. .
ruly yours,

DERICK BURNETT,
Ccmmissioner

Very tru
D. FRE

Nathen L. Jacobs,

Counsol-in-Chicf

PRS-

PRINTING OF NOTICE OF INTENTION - LEGAL NKW
- PUBLICATION AND CIRCULATION.

, June 2, 1934
Fects of Bayonne Publishing Co., Inc.,
cnitol Building,
Boyonne, N. J.

Rofer to Leo W. Steiner, President.

Dear Sir:

Lekriowledgment 1s hersby made of your letter dated June
fnd in which you «cGvise that "The Facts of Bayomne®™, a weekly
newspaper printed elsevherc but nublished anc circulated ir Tay-
onne originatcd less than « yeer agoj; that on May 15, 1934, 1t
surchased from John A. Pritchard the "Hudson County Republicanh,
o veelkly nevsneper which had boen published end circulated in
Hucson County in excess of = vears; that therssfter the noews»oHaper
Wa s ﬂub1ishcc by Facts of B(vonn Publishing Company, Inc., under
Lhe name of "Racts of Boyonne [ 7 .. County Republicenty end

{Ulfe wvhether notice of intenticn to apaly for o license 4o
scrve cleoholic beverages &t premises locuted in Beyonne ney
nroperly be published in your newspaper.

Section &£& of the Control Act provideds that notice of
intention .shall be inscrted, once a weck for two successive wecks,
in o newspeper printed in tn( English $an9ubyﬂ and published and
circuleted in the municivnality in which the nremises sought to bao
licensea gre loceated, nrovided, thaet 1f thore is no such news-
puner; then in a n»‘Sb;pb* nublished end circulated in the county
where the premises are located. '

The feact that your newspeper is »oublished weekly rathor
then daily is not - diSQU&“lilCutlJHa Sec Bulletin ”llﬁ Ttem #1.
Nor will the fect that it is azctuslly »rinted elscvwhere constitute
& disguelification nrovided it is publluhed and cir culated_in Bay-
onne. The courts have recognized thet even though & newspiner is
actually orinted elsewhere, it might, neviortheless, bo considered
as Tpublished™ where it 1s first issued for nublic distribution.
And where, &8 in your cesc, everyvithing pertoining to the publica-
tion, except the physicel printing, tekes place in Bovenne vhere
the newspéner is first issued to the public, it is published and
clrculeted in Bayonne within the meening of the Control Act. See

Bayer V. Hoboken, 44 N. J. L. 131 (Suwn. Ct. 188%), aff'd 45 N, J. L.

185 (. & 4., 1887 )
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Although the Control Act is silent on the matter, it is
clecr that notice of intention, being & legul notice, must be
~ublished in a newspeper d””lgﬂcf%d by the L.ogislature as guoli-
fied to »ublish legal sdvertisements. Under our statutes only

newspapers which heve been nublished for at least one yeaer are
gualified to publish legal advertisements. See 5 C.8. p. 3764,

Accordingly, unless you are entitled to add the »eriod
during hhlch the "Hudson Counby Renublican® was ﬁubllsntd, your
newsneper, heving been in existence for less than one yeur, is
not guziified to »nublish notices of intention recuired by the
Control Act. If the identity of the "Hudson Countv Renublican'
had continued, despite its purchase by "Focts of Bayonne®
“oulc still remain as & newspencr - uelified to »ubhlish legs
vertisements. See Lenc v Smythe, 46 N.J.LEc. 442 (Ch. 189
Your letter indicates, hovever, that ujson your »Hurchase
"Hudson County Renublicen™ it wes discontinued s & neu :
end that although '"Facts of Bevonne® changed its nsme and re-
celved the subsciption 1list of the »urchased newspaner, no sub-
stenticl chenge took place in its menner of publication, Assum-
ing the cccuracy of the forcpoing facts, your present newspuper
could not be szid to have bhecn published for at least one year
end, consequently, it would not be cualified to nublish the notice
of Intention provided for by the Control Act

Very truly youfsg
D. FREDIRICK BURNETT,
CommiSDL ner
By:
Nathan L. Jacobs,
Counssl-in-Chief,
SPECIAL PuRMITS - PLENARY CONSUMPTION LICUNSHS - VHEN NOT
ISSUARLE,
June &, 1954
Dear Commisszioners:
Will you pleesc send me an epplication f
license; glso advise me if there is :ny 2
seme for summer scason, including &l

r one-cd&y
e in »rocuring
cnd holideays.

Resnectlfvliy,
‘N. DiFrancesco.

June 89 1374

Mr. N. DiFrenccsco,

Chimney Rock Hotel,
Bound Brook, N, J.

Decr Sir:-

There 1s no such thing as o onc dsy license. If you
¢re in the regular business of sclling licuor, vou »ill have to
obtain the regular Plenary Reteil Cons ulﬂtl”ﬂ License from yvour
own municipolity.

Very truly yours,

D. Frederick Burnett,
Comaissioner
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SPUCIAL PERMITS - DIRECT PUBLIC SLRVICE - FIRL COMPANILE.

SELIN T'IRE CO., HNo. 1
reen Street, Isclin, N. J.

June 8, 1354

Mr. D, Frederick Burnett
744 Broad Street
Newerk, New Jersey

Uy deer Mr. Burnett:

Our Fire Company is plenning & carnivil to be held
on June £lst, £87d end £3rd ond ve vere hoping to have & counter
t which we would sell hcer. Ve heve been informed by the locel
uthorities thet o fee of ten dollars is chorged by the Stote
for each night thot the counter 1s ouen.

=ty ¢ ‘n o

"

s you csn sco, in a community the size of ours thet
vould bo rmuuch morce than ve could makce on the boer we
s? Cornivel without beer would be reather

Fay
the feo
wonld sell and ¢ Firemen
flot to sey the Llaosst,

Ve sre writing to vou to sez if vou cennot make some
adjustment especinlly for grouns Llike ours who are giving
leel of service to our comaunity free ol charge,

o

Any help or information vou nmay see it to give us
will be zparoccisted deenly by the £ifty wmembors of our Comvany.

1
Grecn Street5
Iselin, N. J.

Attention: Harry Kine, Chicf.

Gontlenens
I have yours of the 3th.

In view of the direct public servicc that vou rencer
free of charge to your community, I will issue ¢ three dey per-
mit IO“ ¥15.00 providing thet only becr is sold, and further
nroviding th bt the written conscnt of the governing boay and
the Chicf of Police of the municipelity slere th- cornivel is
held is forverded to me, toguthier with the anoplicetion Tec.

With best wishes for the success of your carnivel, T um.
Cordiclly vours,

D. Frede
Commi351onpf

RULES GOVERNING PROCEDURE ON ISSULNCE OF MONICIP/L RETAIL LICHNSE:

Honor.ble Valter R. Derby, State Audiﬁory nes rualeg
for recsons of economy mLul01h<lw Los moy nrint the scverol

thnet
license fornms, cach on differwnt color ﬁL nener, but thit only

C.
Ie)
-
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one binding need be usaed. Hence, rulc (1) of Rules Governing
Procedure on Issuence of Municinal Retzil Licenses, as sct forth
in Bulletin &3, item 1, 1s amended to read:-

The Lasuing Authority of each municinality shall ceuse
license forms to be printed in bound books, similir to
chack book or stock certificate book, onz book for

eech t"pc of license; »nrovided, hcmcvei, thet the sev-
ercl license forms may, ¢t the option ol ecech wunici-
pelity, bc printed each on & different color of Dar
but thet oqu one binding nced be used, Bach licensc
form shall have ¢ stub bound permanently in the book
tnd deteaecheble therefrom vie perforation. The stubs

of a1l books shall be nrinted in the following manner:

License No.
Neme
Licenscd FPremises
Date of Issue
Fee Paid
Receinted by

o

Speciel Conditions, if any

6. APPELLATE DECISIONS - GAMBLE VS, AVON-BY-THE-SEA.
GLORGE H, GAMBLE;
Appellant
-VS—
BOARD OF COMUMISSIONERS OF THE

BOROUGH OF AVON-BY-THE-SEA, CONCLUSIONS

Resnondent.

e e s e e e e e e e = e o e = ———

§ ON APPEAL
;

H. Edwerd Volf, Attorney for Appellant
femuel Y. Hempton, Attorney for Resnhondent

BY THE COMMISSIONER:

This appeal was submitted by stinuletion. It appears

therzfrom th“t the copellant cpplied to tﬂb pocru of Commission-
ers of the Borough of Avon- b”—th@*u@ub for Plenzry Retell Con-

sumption License, for prumises at & in Stq, that the snpel-
lent has complied with «1l the conditions precedent to the issu-
snce of a« license, cnd no written objcctions have been filed
against the Cz nting of the 11@6&‘”‘ that the chereccter snd fit-
ness of the ajpellont cre un ue thQCd“ that the premises sought
to bc liccpscd cre loceted in & business secti on, snce conform

with the Control Act, and rules and regulstions mede nursucnt to
it.

e sole rcason for refusal of the license w. s Section

- Th
5 o & resolution nassed by the locul Bourd wroviding, "no license
shall be issued for any opramiscs in the Borough of Avon-by-the-
Set, whereon the ssle of ¢lcoholic beverages is prohibited or re-
stricted by deed or otherwise,
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The deed of the nremiscs uuught to he licensed, con-
toinsg thoe restriction thet the parties thercto, Wshell not nor
will, ot ony time or times hereafter, causeg procu1u9 pernit or
suffer :ny intoxicating licuors, wines, cider, ¢le, or lager

cer, to be sold unon the herecin granted and described nremises,
or upon &ny part thoreorh.

=

Section 5 of the Reso
it be anprovaed by the Commiss
25 the enforcement of restricti
in the courts, and do not concer
14, Ttem B

ion was not

luti nor con
ionecr of ﬁloo“ ol
Tive

Control,
roble only
Bul.

& )
oljc

}J

Covenents in deads not to sell intoxiceting licuors
on Premia s for wnich & license 13 sought, vever they mey bind
nerties to such deeds, ¢re no legel rostraint upon & court

/l

Associcstion vs. Bushy, 44 W.J.L. 6L7.

If Section 5 of the Boerd's resolution eoarovad, &
condition might result whereby en spnliceant, ot:v?=1sw ubLlfi@dg
might be denied a licenme by reason of ¢ TCQJTLCthﬁ in & deed
which could not be enforced by the perties to the deocd.

Hence, Section 5 oj the resolution is discoproved, and
the zction of the seid Bo in denyving a»nplication of the &aoHpel-
lent is therafore IuVefStdn

‘ D. FRLDERICK BURNETT,
Dited: June 11, 1974 Commissioner

APPELLATE: DECISIONS - VANNOZZI VS, TRENTON,

ALLLDMANLRO VANNOZZ]

ON £PPRLL

MUNICIPAL BOALRD OF ALCQHOLIC CONCLUSIONS

BIVIRAGE CONTROL OF TRIENTON,

T N NI N NI g g

Respondent.

George Pellettieri, Esq., fLttorney for Anpcllent,
Romulus P. Rimo, Esg., Attorney for Regnondant.

BY THE COMMISSIONER:

In December, 1953, anme ~ol
ent for ¢ plenary rotedll consumntion license. On Ja o
lJb+, the epplication was denicd né en apnecl was filoed
the former Alcoholic Beverage Anpeals DBoard. Under the r
emendment to the Contral Act, the Jurisdiction of the Apne:
Board wes trensferred to the Commissioner «né the aw>\°7 ha
come on for hearing.

Respondent esser that the denicl of the an:
wes Justified becausce the premiscs scught to be license
& restricted resicentisl n

At the time of passage of Trenton's Zoning Oro¢nuncv,

anting tovern liccnsws for the publ ic conveniznee. Barnegatl
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apncllant conducted & candy end grocery store ond uncer the nro-
visions of %Dction 7 of Trenton's Zoning Crdinences such non-

o ET S PN - A o1 ) o
conforming usc may be continued, or chinged, subject to regulsa
tion. :

A zoning ordincnce restriction, how rever, 15 not necess-
ary to Justify resnondent's action. The neighborhood 1s ad-
mittedly res sidential and the sale of alcohollc beversges therein
is not desirable. Sec Bpeske vs. Moyor and Borough of Clostur,
deeided on April 4, 1934 by the New Jersey Supreme Court (not
renorte d), where the Court saids

"Long before the Eighteenth Amendment was ever con-
templated, the sele of malt licuors was not favored

in residence districts. It was a well-recognized

fact that the very cherccter of a plece licensed

for the sele of alcoholic beverages, whatever the
content, changed the character of the neighborhood....m

The fect that enpellant conducted his business nrior
to the encctment of the Zoning Ordinsnce enables him, under the
terms thereof, to continue 1t or chunge to &any other business
in vhich he kas a right to engege. A license to sell alcoholic
beverages is not a right, ho"'Ver but & privilege which may be
cenied for just cause. See Moss m Convery vs., Municinal Jonﬂc of
Alcoholic Beverage Control of Trenton, Bulletin 779, Item /17,
The strictly residentisl character of the neighborhood in which
the premises Sought to be licensed are located, was sufficient
cause for the deniael of the »rivilege sought.

The action of the respondent Board is affirmed.

De J.Jl) 'l?ICL& ;‘UJ&NPT 3
Deted: June 11, 1934, Comnissioner

APPELLATE DECISIONS - COHEN VS, TRIENTON.

HARRY COHEN,

, Apnellant ON APPEAL
~-Vs- CONCLUSIONS

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF TRENTON

Rosnonubnt
Leo Rogers, nsq,j Attorney for Appellant,
Romulus P. Rimo, Esqg., Attorney for Respondent.

BY THE COMMISSIONER:

In December, 1933, cnoncllant 25
for 2 plenary retail consumptionn license On December 30th, 1833,
the application was denicd znd an adpnea l was filed “lt“ the for-
mer Alcohullc Beverzge Appeals Board. Under the recent amondment
to the Control Act, the Jurl dLCthﬁ of the Appcels Board wes
trensferred to the Commissioner and the annesl hes come on for
hearing. .

& Ulw ¢d to the r won ent

Respondent asserts that the denial of the apnlication
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‘responc:ént, contra GLCtOQ the an-ellant., He testifie

was justified becnuse of the nust record of the apnlicent. At
the ;"“°1g9 it apnecred that in 1982 the promises sought to be
licenscd were Tuldﬁﬁ, slot machines confiscato >d, and the sppel-
lent convicted of violating the Nutional ?ronﬂhlbiqn Act. In
1926 the oremises weore egein reided and slot wechines confiscated.
tpnellant admitted thet prior to the second rold, anc even tnerc-
?P+er, he sold liguor in violotion of the National Prohibition
hct in conjunction with the conduct of his cigar storc =zt tne
ses sought to be licensed. A »olice report. submitted to the

nranl
resoondent by the Trenton nolice authoritics ¢uestioned whether o
Llicense should be grented. : :

: In view of 211 of the foregoing circumstances, 1t cen-
not be said that resnondent cxceeded 1ts nDove in denving the

CX
anplicution of the apnecllant be
& ( Cunverv vs. Municinal Board of A

C.
cede
:couse of his
f Alc

e recorc. Cf. Moss
nholic Beverag

@ Control of

“Trenton, “Bulletin 700, Item #10.

The action of the resvnoncent Boura is «ffirmed.

D. FREDLR IL” BUF
Deted:s June 11, 1834 Commissi

=,
t~¢
5
=

&

RI
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APPELLATE DECISIONS - ZPLLNAK VS, TRINTON.
SANDOR ZELENAK, ).

Avpellant 3 _
-V3s- ON APPEAL

Lorno.nl ¢ LLCOHCLIC CONCLUSIONS
CONTROL OF TRuiNTON,

UUNTICIP.
BEVERLGY

Irving H. Lewils, Esqg., Attorney for Appellant.
Romulus P. Rimo, lisq., Attorney for Respondent.

RY THi COMMISSIONER:

In December, 1933, appellant applicd to the respondent
for & plencry reteil Conoum)tlon license., On January Lu, 1944,
the application was denied end an appeal was filed with the for-
mer Alcoholic Beverage Appeals Board. Under the recent amendment
to the Control Act, tine Jurisdiction of the Appcals Board wos
transferred to the Commissioner and the appcal has come on for
hearing.

Respondent asserts that the denial of the apnlication
WES Ju tifiCd biceuse of the unfitness of the anplicant. At the
irig .JblLonT t‘otifin th‘t he haed never been crrested and
hec no u'“llngo whetsocver in licuor vhile the National Pronibi-
tion Act was in force

Sicgmund Baron, & witness who testified on behalf of
G deae D xaLu7 e
19£0, while ho was engaged in bootlegging, a shipment of whiskey
ovned by him was trensported from New York to Trenton by the Ster
Express Compeany, ,kkgtﬁd by &npellant. The whiskev wos stored

in 2 garege ownea by the Express Comdany and was to be moved

during the evening of August 18, 1950. VWhen he celled for the
whiskey 1t was gone, and he charged appellent with its t
Appellent wes later indicted for grand larceny in the State Court
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snd for violating the Nationszl Prohibition Act in the Feceral
Court. The State indictment was never prosecuted; appellant
was convicted in the Federzal Court, but the conviction was later

set sside.

Upon being recalled for further testimony, appcllant
admitted that his compnuny transported the whiskey in cuestion,
and that he hed been arrested and twice indicted. Appellent
sought to explain his earlier testimony, thet he had never been
arrested, by stating that his attorney, Mr. Williem Reich, head
1ngtfucted him to ¢nswer 1n the negative, n the event Lhat he
was ever asked whether he had becen arreste This was denied
by Mr. Eelch.

Upon all of the foregoing, i1t is evident that the
respondent was entirely Justified in denying the spplication
because of the unfitness of the apolicant. Induucg tﬂO conauct
of the apnellant, in felsely test Lf 1ng on the mattzsrs set forth
cbove during the hesring on the appesl, 1is. alonc Shff cient
cause for sustaining the denisl of the application.

The action of the respondent is affirmed.

D M FILJ_A.L).LJL I(J d" n:NJ. TJT]
ated: June 11, 1934. : Commissioner

10. APPELLATE DECISIONS - 8TACIEVICZ Vi. TRENTON.
LLEX STACIEV.ICZ,
Appcllant

-Vg- ON APPLAL
MUNICIPAL BOARD OF sLCOHOLIC CONCLUSIONS

BEVERAGE CONTROL OF TRLNTON,

Respondent.

9 8 e e e St et m Sm e Aan n e t® % et s e o T o i e —

Devid Kelsey, Bsu., Attorney for Appellant.
Romulus P. Rimo, EsG., Atto*nev for EKespondent.

BY THE COMMISSIONER:

In December, 1933, appecllant ep»nlied to the respondent
for a plsznary rotcll cousunpblon license. On Jenuary 15, 1934,
the epplication was cdenied and en epneal was filed with the for-
mer Alcoholic Be age Anpezls Board. Under the rcecent cnendment
to the Control Act9 the jurisdiction of the Appeals Board was
transferred to the Commissioner anc the aj aou1 hes comg on for
hearing.

n

Orie of the recasons responcent for the cznial
of e»pnlicetion 1s that therc 1s - DChOOl neer the premises sought
to be licensed. The distence from the entrance door of the school
building to the entrance door of the anvellant's premises is
slightly over £00 feet. £An entrance to the school's playvground,
however, is w;thln 200 feet, =nd the nlayground extends to within
15 feet of the entrence to the appellant's pf@ﬁlbvoe A small
vacant lot sepcratss the annellant's place of business and the
school's pleoyground.

It may be thet uncer &« proner construction of Section
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76 of the Control Act, no license may be issued wvhere the proa-
iscs scught to be llCLhSpQ are vltnln £00 fect of the school's
nlayvground. Sce Bulloetin #3, Item #8, That issuc nced not, _uﬁ”—
ever, be detormined. Section 76 expresses & legisletive policy
aga Lnst llcenswng nremises nesr churches and schools.  The £00
feet provision was 1uclud@d in the statute cs & workable uininunm
regujrcm@nta The Legislature did not contemplate QﬁoerLng issu-
ing euthorities of the rLght to decline to issue licenses for
premises reasonsbly considercd by them as being too near churches
or schools but, nevertheless, bheyona 200 feet, :

Respondent!s Ohfermwn“tﬂon that the issusnce of & 1li-
cense for einell nt's premises, substantially edjacent to & school
nleyground, was sopl@lly uncesirable, vas Justified by the evi-
dence and furnished reasonsble ceuse for the denial of the cpnli-~
cation. ' : -

The sction of thoe reswondent Boarc

D. FREDCFICK BUERNETT,
Dateds June 11, 1934 Commissiloner
APPULLATE DECISIONS -~ CHAMBERS VS, TRENTON
CHARLELS V. CHAMDURS )
_ {
Appellent ),
~VS- ON APPLEAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSIONS

BLVERAGE CONTROL OF TRENTON,

Respondent,

Rudolph
Romulus

Socey, Esc., Attorney for appcllent.
Rimo, FEs¢., Attorney for Respondcnt.

"U D_‘;
.

BY THE COMMISSTIONER:

In December, 1933, annsllant anplicd to the respondent
for o plenary retsil consumption 1Lbbnjbo On Jenuary 15, 1234,
the epplication was denicd and ¢n eppeal was filed with t L& LO“
mer Alcoholic Beversge Anpeals Bocrc. ":v ne recent smendment
to the Control Act, the jurisdiction of thz Appeals Board was
transferred to the Commissgioner ancd the apuesl hos come on Ior

heering.

The cprlicont contemplates conuucting & ber
second floor of the Hotcl Duvvdwort, for the convenile i
gucsts, under a lecsc arringenint vith the owvner of the hotel.
Resnondont doos not gucstion the charescter zna fitness of tac
nlicant or the suitebility of thc hotel. Anpellent complied
a1l the formal rceculrencnts h*rt"ining to his annliceation, &nd it
is not suggestcd thet his avplication contoincd eny false state-

b
v

Lu

l_.]
- ot
oy

mcnts.

4

T‘ -

\"‘")

spondent asserts that it deniced the annlication
couse it disap;’aw#d of bars on sccond floors of hotels, #nc elso
Gilzsaponroved of bars onercted in hotels Ly persons other than the
nroprictors of the hotels,

Vhether uniform nolicies to such cffeoet would consti-
tute recsonable regulations need not be Geotermined, for the svi-
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—
ol

dence discloses that no such positions were consistently main-
tained by the resnondent. M mbers of the respondent Boerd tes-
tified that a license had becn issued for a bar located on the
second floor of & hotel and thet & licensc had likewise been
issued to permit the operation of & bar by & person other than
the pronrietor of the huto No setisfactory explenation was
advenced for the rcsponmunt's discrimination.

The action of the resnondent Boa is reversed.

D. FREDERICK BURNETT,
Dated: June 1Z, 1934. Commissioner

APPLLLATE DECISIONS - MC CONNELL VS. TRENTON.

CHARLES MC CONNELL, )
Appzllant ;

-Vs= ) ON APPiAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSIONS
BLVERAGE CONTROL OF TRENTON,

Responcent }

Ernest S. Glickmen, Esc., Attorney for Appellant.

- Romulus P. Rimo, Isg., Attornecy Tor Respondent,

BY THL COMMIGSSIONER:

In December, 19359 the anpellant applied to the responc-
ent for a plenary ret &il consumption licvﬁou5 paid thA full li-
cense fee for the neriod expiring June 30, 1934, and received
receipt thercefor, duly exccuted by the CLtv Clbrk of the City of
Trenton. On January 15, 1934, the applicetion was denied ¢nc an
apnecl was filed vith the former Alccholic Beverage Appeals Board,
Under the recont amendment to the Control Act, the jurisdiction
of the Apneals Board was transferred to the Commissioner end the
epnzal has come on for hearing.

jo5)

Testimony wes introduccd withh resncect to the chereacter
and fitness of the appellant and the suitability of the premises
sought to be licensed, Appellent compliec with ell of the formal
redquirements ﬁcrtulnlnp to his eppliceticn, and it is not sug-
gested that any folse stetements were mace.,

Respondcent asserts that it linited the number of licens-
es to be issued 1n the City of Trenton to £50 anc thet appellantts
cpolicetion was vroperly denicd in view of this limitatlon It
does epncar theaet vhen, in December, 1933, the members of the re-
spondent Board began thelr examination of anplications, they
agreed to dimit the number of licenses to £50, but no resolution
was odented to this effect until February %, 19%4. (See Berkel-
hemmer vs., Municipsl Board of Alcoholic Beverage Control of
Trenton, Bulletin #28, Item #5.) When the znplication of appel-
lant was denied, on Janusry 15, 1934, there was no official finel
determination limiting the number of licenscs to be issued.

4 ccordingly, the limitation mevy not be apnlied to the epnellant.

Respondent further contends that the license was pro-
perly denied because the appellantis premises are locoted within
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100 feet of a theatre, att*po d by many children as well os
adults. It mey well be that a uniform policy against licunses
for premises, reasonably considered by the issulng authority
a5 being too ncar a theatre attended by children, would consti-
tute a juscifiable regulation. Cf. Staciewicz vs, Municinel
Board of fLleoholic Beverzge Control of Trenton, Bulletin #65,
Ttem #10. That issue, howcver, nced not be determined 51nc' thie
ovidence discloscs that no such nolicy was consistently mal
t';ned by the resnondent. Indced, a jbﬂOCf of resnhondent Boc
stified that several licenses were issued for premiscs newr
thbutrpb, and in one instance for premises within 40 feet of a
theatre. No satisfeoctory cxplenation was advanced. fTor .the re-
spondent's diserisiartion.

9

The cction of the respondent Boord is reversed.

D. FREDEAICK RURNETT,
: Commissioncr

O
Gl
1SN

Deteds Junc Li; 18

13, LICENSES - APPLICATIONS - NECESSITY OF F'Nb PROTE:

ED 1
June b, 1994
Dear Commissioner:

I am writing to solicit sonme Iinf Iﬂitluﬁ COHCLWﬂlﬂg &
permit for Plenary Consumption Licensce which, T am given to
understand, vill be apnlied for about Junce 30, for .the second
time. The first enplicetion heving becn rejccted on »resentea-
tion of & petition froa resicents (nd pronerty ovners.

Phet T would like to know is ii it will be necessary
to again nresent & now petition :zgainst seld dssuonce.

June 9, 13 34

birs

C)

Dear

I have yours of June 5th. If you and your ncighbors
chject to the issucnce of the license in cuestion, it will be
necessary for you to sgain register vour objections with the
issuing authority. Dach application for o license 1s on ce-
tircly new proceeding. o

Verv truly yours,

D. FRUDERICK BULNETT,
Commissioner

14, GOVI.RNING BOALRD OR BODY - WHAT CONSTITUTLS - THL ELIZABETH
SITUATION - HEREIN OF "GENERAL LICENSING POVERSY,

June 11, 1934

V. Brokaw, City Clerk,

I have before me yours of the 7th submitting for enprovel
resolution of your City Cdun011 apnointing «© MunchQEL Board of
Alcohol;c Beverage Control; also yours of the 9th submitting nin-
utes of its ufgunlzatlon meeting; also letter from George F. Cum-
mings, Sceeretury of the Board of Public Vorks of June lst subnit-

ting resolution of his Board of May 3lst, together with copy of

opinion of Edweard Nugent, Esu., City Attorncy,
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I had not ansvered the Cummings letter because of the
policy of this Department to refrain from glVlrg advisory opin-
ions on metters which only incidentally concern control of the
licuor traffic or the enforcement of the sct. Bulletin 15,
item 6.

- Ow _ df June 7th, hovcvcrs for apnrovel of
the resolution crccting 2 local excise board calls for the deter-
mination of the validity of a matter primerily affecting the
edministration of the Act. It is ny duty, therefore, so to deter-
ming.

Chap. 85, P. L. 1934, defincs governing board or body
ass "The bosrd or body which governs & municipality, including
boerd of eldermen in municinalities so governed; provided, how-
ever, that in every munici: ality having & board of public works
which exercises grn@fdl licensing powers said bosrd shell be
considered as the governing boerd or body.

]

Since Elizabeth has a Boara of Public Vorxs, the ques-
tion boils down to the simple inguiry as to whether or not sald
Board does in fect exercise "general licensing powers',

"General licensing powers' means powers to license
wnich are annlicable to 2ll members of a class: broad; extensive
though not uﬂlvvrsalg all asg distinguished from powcrs whlch “re
merely exceptional, isolated or special. y its very concent,
the word is not capable of precise import. It connotces the
plural, not the singulcr: the wide, not the nerrow, the indefin-
ite usual, not the perticular limitations of the specific.,

It anpears Ifrom the above correspondence that the Board
of Public Works exercises 1i icensing powers 1in respect to builaings
and elect ‘cal permits, jitney buscs, peddliers, junk dealers, texi
OWNers ,an drlv;ro, und”mﬁl cet stends. Power to issue thesc sev-
eral kinde of hctérothLous end miscecllancous licenses shows &
generality of such power and comes within the broad meaning of the
statutory language.

I therefore conclude that the Board of Public Works of
Elizabeth exerciscs goqbral licensing powers and is therafore
bXCJL%lVLlY vested with the power and duty under the statute to
issue beverage licensos end administer the Alcoholic Beverage Law.

In reaching this conclU31on, I heve not becn unmincful
of the argument of the lecrned City Attorney. His brief states
"The first question is to determine the fsct, whether or not,
the Board of Public Vorks or the City Council exercises gcnoval
licensing power in this City." This is not the question raised
by the statute. The Act doos not lodga the power in the body
which has "the general 7100nu1ng pover™ as the Attorney finally
concludes, but confides it in the Boarda of Vorks if it does in
fact exercise fgeneral licensing nowers®, Hence, i1t is not &
netter of comparison. Undoubtedly the City Council has generaul
licensing powers but so does the Board of Works. It was the
faulty premise vhich induccd the erroncous conclusion.

It follows that resolution of the City Council of June
§th2.a3901ntlng & Municisnal Board of Alcoholic Beversg: Control,
is disapproved. With 1t must fall the Organization Mecting of

June 7th. The only valid licensces I can recognize in resnect to

Elizabeth are thosc is sue by the Board of Dubllc Viorks,
R TS I Very truly vours,

D. Frederick Burnett,
Commissioner
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15.

LICENSES - OTHER MERCANTILE BUSINESS - VHAT CONSTITUTLS -
GASOLINE STATIONS. L

June lg, 1934 .

City of Millville,
Cumberland County, N. J.

Refer to Harry R. Waltman, City Sg@icitoro
Dear Sir:

Acknowledgment is hereby made of vour letter inquiring

- vhether e reteil consumption license may be issued where the-
~applicant sells gasoline taeken from pumps situeted in front of

the building in which the alcoholic beverages are tO”be sold,

Section 1% of the Control Act provides that after
July 1, 1934, no plenary retail consumwption license shall be

1ssued to nermit the sale of &slcoholic beverages in or upon any

premises in which & grocery, delicatessen, drug store or other
mercantile business %except the keeping of & hotel or restaur-

ant, or the sale of cigars and cigarettes at retail as an accom-
modation to patrons, or the retail sale of non-alcoholic bever-

-ages as accessory beverages to elcoholic bheveréges) is carried on.

The application will contain & description of the prem-
ises where the alccholic beverages are to be sold. - (See Bulletin
#7¢ 0 Sheet #4, Question #4). This will, in generel, determine

whet constitutes the licensed nremise See Deck v Bell, 90

N.J.L. 96 (Sup. Ct.). And vhether a prohibited business iz being

conducted. in or upon such licensed premises within the meening of
Section 13, will depend on whether the conduct of the respective
businesses and their indcpendence of location renders them sub-
stantielly separate and distinct.

Hence, the fact that two stores, having a solid parti-
tion between them end being operated separately though owned by
the .same person, are under the seme roof will not constitute &
discualification, If, however, an open archwey ig maintained
between the stores so &s to enable frce access from one to the
other, they cannot be said to be entirely separate and distinct.
The issuence of & license in this latter situetion irould vio=
late the statute. Sece Shepiro v, Municipal Board of Alcoholic
Beverzge Control of Trenton, Bulletin #34, Item #8.

Similarly, & consumption license mey not be issued for

nremises in which gasoline is being sold. This was the nurport
Hrz

~of the ruling containcd in Bulletin #33, Item #7. ‘hers, how-

.ever, as 1s often the case when cealing with a roadstand rest-

aurant, the sale of gasoline 1s from gesoline pumps located

some distance from the building containing the licensed premises
and the oneration of the roadstand restaurant is distinct from

the gasoline service, the issuance of a consumption license

is not nrohibited. The purpose of the Legislature was to forbid
the intermingling of the drinking of alcoholic bevercges and the
concuct of certsin busincsses. This legislative pudrpose is not
violated in the situction where the gasolinc is sold entirely
anert from the premises in which the elcoholic beverages are being
sold end consumed. ‘

It is the duty of the issuing authority in the first in-
stance to determine whether, under the principles set forth above,
the gasoline in the particular caese presented is sold in or unon

the premises sought to be licensed.
Verty truly yours,

D. FREDERICK BURNETT,
Commissioner
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16. LICENSES - FEES - PRINCIPLES OF PRORATION.
June 1z, 1954

Federal Products Company,
#263 Springfield A venue,
Newark, N. J.

Gentlenen:

I have your letter inquiring vhether you are entitled
to a refund of & portion of the license fee prorated from the
date of the filing of your application to the date of the issu-
ance of your license.

The answer 1s in the negative. Section &€& of the
Control Act provides that the full amount of the reguired 1li-
cense fee must accompany the license application end that upon
the denizl of the application, 90% of the fee shall be refunded.
Section 28 provides that after the issuance of the license, no
refund shell be made of any portion of the license fee.

g¢ad in the light of the forcgoing provisions, Section
£3 of the Control Act must contenmplate that license fees shall
be prorated from the datc of application, rather than the date of
the issuance of the license. Otherwise, the statutory prohibition
against refunds when the licensc is issued, enacted by the Legis-
lature with full cognizance that some time must elapse between
the Tiling of the application ond the issucnce of the license,
for investigation of applicant and the premiscs sought to be 1i-
censed, could not be given effect,

It may well be suggested that the present statutory
provision is harsh and should be modified. The Commissioner is
presently minded to recommencd an amendment to the Control Act
to provide that the fee shell be calculsated from the date of
the issuence of the license, but until such an cmendment ig en-
acted, the conclusion set forth sbove cinnot be svoided.

Very truly yours,
D. FRECFRICK BURNETT,
Commissioner
By:
Nathan L. Jacobs,
Counsel~in-Chief

17. ' SEASONAL LICENSES - FEES - PRORATION

June 12, 1834
Mr. Charles L. Smith, Clerk
Egg Haorbor Township
Mays Landing, &NeJnﬁ R.D.

Dear Sir:
I have your letter incuiring vhethcr & seasonal license

may be issued in July lst, to expire September 1Bth, for & nro-
rated portion of the full seasonal license fee,

3

The

n

nswer 1s in the affirmative. Seasonasl licenses,

like other licenses, may be issued at any time during the statu-
tory period of such licenses. The fee must be prorated from the
date of application until the date of expiration of the license,

New Jersey State Livrary
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wnich must be the dete provided for in the Control Act. Hence,
if tﬂe dote of the filing of zpplicstion, sccompsnied by the
license fee, is July lst, the fee for = summer sezsonal license
will be Such vortion of the full secsonal license fee cs tne
number of deys from July lst to September loth9 the statutory
date for the expiration of such licenses, besrs to the number of
deys from Mzy 15th to September 15th.

VOI’*T truly yours, |
Da A HUU.LJJ. J.U.K. BU.LLNJ,‘T
Commissioner

{

By: - . :
Nethen L. Jacobs, .
Counsel-in-Chief

Commissioner



