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LONG TERM CARE SERVICES 

CHAPTER 33H 

CERTIFICATE OF NEED POLICY MANUAL 
FOR LONG TERM CARE SERVICES 

Authority 

N.J.SA 26:2H-1 et seq., specifically 26:2H-5 and 8. 

Source and Effective Date 

R.1992 d.344, effective September 8, 1992. 
See: 24 N.J.R. 2014(a), 24 N.J.R. 3144(a). 

Executive Order No. 66(1978) Expiration Date 

Chapter 33H, Certificate of Need Policy Manual for Long Term Care 
Services,. expires on September 8, 1997. 

Chapter Historical Note 

Chapter 33H, Certificate of Need: Reviews of Long-Term Care 
Facilities and Services, became effective September 18, 1980 as R.1980 
d.404. See: 12 N.J.R. 393(a), 12 N.J.R. 579(b). Chapter 33H was 
readopted with amendments as R.1985 d.413, effective August 19, 1985 
(amendments) and July 19, 1985 (chapter). See: 17 N.J.R. 1216(a), 17 
N.J.R. 2034(a). Pursuant to Executive Order No. 66(1978), Chapter 
33H was readopted without change as R.1990 d.303. See: 22 N.J.R. 
897(a), 22 N.J.R. 1938(a). The Certificate of Need hatching cycle was 
deleted for long-term beds and facilities, via a public notice. See: 23 
N.J.R. 2546(a). 

Chapter 33H, Certificate of Need: Reviews of Long-Term Care 
Facilities and Services, was repealed and replaced by new rules, Certifi­
cate of Need Policy Manual for Long Term Care Services, by R.1992 
d.344. See: Source and Effective Date. 
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SUBCHAPTER 1. GENERAL PROVISIONS 

8:33H-l.l Purpose; scope 

(a) The purpose of this chapter is to set forth Certificate 
of Need and related planning requirements for long-term 
care services. 

(b) The Department of Health has a major responsibility 
for the promotion of high quality, efficiently and economi­
cally rendered health services which are available to all 
citizens of the State. To ensure significant progress toward 
the achievement of this goal, the Department should direct 
planning and Certificate of Need activities toward the fol­
lowing: 

1. Health promotion and minimization of debilitation; 

2. Enhancement of the quality of life of long-term 
care consumers/patients and their families and/or signifi­
cant others; 

3. Expansion of long-term care options to maximize 
consumer choice; 

4. Increased geographic, economic, and architectural 
accessibility of long-term care services; 

5. Expansion of long-term care services to the extent 
that they are needed, while minimizing excess, underuti­
lized capacity; 

6. Increased affordability of long-term care services, 
the cost of which must be borne by consumers and the 
government; 

7. Access to long-term care services without regard to 
race, ethnicity, or medical diagnoses, including HIV infec­
tion or a history of psychiatric illness; 

8. Coordination of long-term care services; and 

9. Community participation in decision-making about 
the development of expanded long-term care services. 

(c) The rules contained in this chapter address the Certif­
icate of Need requirements for the following categories and 
types of facilities, as they are defined in N.J.A.C. 8:33H-1.2: 

1. Nursing homes; 

2. Comprehensive personal care homes; 

3. Pediatric long-term care; 

4. Specialized long-term care; 

5. Assisted living residences; 
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8:33H-1.1 

6. Statewide restricted admissions facilities; and 

7. Residential health care facilities. 

(d) Home health care is recognized as an important 
component of the long-term care system; however, the 
Certificate of Need requirements for home health care 
agencies are not contained in this chapter. Applicants 
interested in offering home health services in New Jersey 
should refer to N.J.A.C. 8:33L. 

(e) Some patients in nursing homes may, on occasion, 
require rehabilitative care. The rehabilitative services of­
fered to patients in most nursing homes are distinguished 
from comprehensive rehabilitation, which may only be of­
fered by a licensed rehabilitation hospital. Applicants inter­
ested in offering comprehensive rehabilitation should refer 
to N.J.A.C. 8:33M. 

(f) The provisions contained in this chapter shall apply 
uniformly to Certificate of Need applications for private and 
public facilities, whether State, county, municipal, incorpo­
rated, not incorporated, proprietary, or nonprofit, unless it 
is otherwise stated. · 

(g) Where a Certificate of Need is granted for long-term 
care beds, the applicant shall agree to occupy those beds 
with patients who require general nursing home care or, if 
so designated in the letter of approval, specialized long-term 
care. Applicants approved for long-term care beds shall not 
admit patients who require a different licensing category of 
care, such as comprehensive rehabilitation, unless the Com­
missioner has determined that admission is warranted to 
respond to an emergency situation and has granted approval 
in writing. 

1. Applicants shall not advertise their facilities' ser­
vices in such a way that consumers might reasonably 
construe that the level of care provided is something 
other than general nursing home care or, if so designated 
in the letter of approval, specialized long-term care. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

Case Notes 
Religiously sponsored nursing homes not exempt from certificate of 

need requirements: religious need another factor in certificate determi­
nation. Attorney General Formal Opinion 1974-No. 2. 

8:33H-1.2 Definitions 
The following words and terms, when used in this chapter, 

shall have the following meanings unless the context clearly 
indicates otherwise: 

"Adult day health care program" means a facility which is 
licensed by the Department of Health to provide preventive, 
diagnostic, therapeutic, and rehabilitative services under 
medical supervision to meet the needs of functionally im­
paired adult patients. Adult day health care facilities pro­
vide services to patients for a period of time which does not 
exceed 12 hours during any calendar day. 
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"Aging in place" means a process whereby individuals 
.remain in their living environment despite the physical 
and/or mental decline and growing needs for supportive 
services that may occur in the course of aging. For aging in 

·place to occur, services are added, increased, or adjusted to 
compensate for the person's physical and/or mental decline: 

"AIDS Community Care Alternatives Program" or "AC­
CAP" means a Medicaid Federal waiver program which 
offers all Medicaid services plus special home and communi­
ty-based services, including case management, to persons 
who are financially eligible and diagnosed as having AIDS. 
At a minimum, the person must meet the nursing facility 
level of care criteria and be maintained in the community at 
a cost that is no greater than the cost to Medicaid for 
institutional care. 

"Alternate family care" means a contractual arrangement 
between a client, an alternate caregiving family, and a 
sponsoring agency whereby no more than two individuals in 
need of long-term care receive room, board, and care in the 
private residence of a non-related family that has been 
trained to provide the necessary caregiving. 

"Alternate family care program" means a program oper-
ated by a community-based agency such as a home health 
care agency which is responsible for recruiting, screening, 
training, and supervising. alternate family caregivers, as well ... '\ 
as matching patients with alternate family caregivers and ~ 
monitoring their status within this arrangement. 

"Applicant" means an individual, a partnership, a corpo­
ration (including associations, joint-stock companies, and 
insurance companies), or a political subdivision (including a 
county or municipal corporation) that submits a Certificate 
of Need application. 

"Assisted living" means a coordinated array of supportive 
personal and health services, available 24 hours per day, to 
residents who have been assessed to need these services, 
including residents who require formal long-term care. As­
sisted living promotes resident self-direction and partic­
ipation in decisions that emphasize independence, individu­
ality, privacy, dignity, and homelike surroundings. 

"Assisted living residence" means a facility which is li­
censed by the Department of Health, in accordance with 
N.J.A.C. 8:36, to provide apartment-style housing and 
congregate dining and to assure that assisted living services 
are available when needed, to four or more adult persons 
unrelated to the proprietor. Apartment units offer, at a 
minimum, one unfurnished room,· a private bathroom, a 
kitchenette, and a lockable door on the unit entrance. 

"Commissioner" means the State Commissioner of 
Health.' 
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"Community Care Program for the Elderly and Disabled" 
or "CCPED" means a Medicaid-funded, Federally waivered 
program offering· all Medicaid services plus special home 
and community-based services, including case management 
to persons who meet specific medical and financial nursing 
facility eligibility criteria. At a minimum, the person must 
meet the nursing facility level of care criteria and be main­
tained in the community at a cost that is no greater than the 
cost to Medicaid for institutional care. 

"Comprehensive personal care home" means a facility 
which is licensed by the Department of Health, in accor­
dance with N.J.A.C. 8:36, to provide room and board and to 
assure that assisted living services are available when need­
ed, to four or more adults unrelated to the proprietor. 
Residential units in comprehensive personal care homes 
house no more than two residents and have a lockable door 
on the unit entrance. 

"Continuing care retirement community" means the pro­
vision of lodging and nursing, medical, or other related 
services at the same or another location to an individual 
pursuant to an agreement effective for the life of the 
individual oi for a period greater than one year, including 
mutually terminable contracts, and in consideration of the 
payment of an entrance fee with or without other periodic 
charges. A fee which is less than the sum of the regular 
periodic charges for one year of residency is not considered 
an entrance fee. For Certificate of Need exemption pur­
poses, a new or proposed community which will have fewer 
than four independent living units per nursing facility bed, 
or an existing community which proposes to construct addi­
tional nursing facility beds which will be utilized by persons 
who have not paid the entrance fee, is not a continuing care 
retirement community. 

"Deficiency" means a finding or findings by the Depart­
ment of Health that a facility is not in compliance with 
applicable State licensure requirements and/or Federal re­
quirements for a health care facility. A deficiency remains 
valid unless overruled by the Commissioner of Health or a 
judicial appeal process. 

"Department" means the New Jersey State Department 
of Health. 

"Direct admission Medicaid patient" or "resident" means 
an individual who is admitted to a long-term care bed as a 
Medicaid eligible patient, or a private paying patient who 
will spend down to Medicaid eligibility within 180 days of 
placement in the long-term care bed. 

"Financially feasible" means revenues exceed expenses 
during or before the third year subsequent to implementa­
tion of a certificate of need-approved project. 

"General long-term care bed" means a long-term ·care 
bed for which there is no restriction imposed by certificate 
of need approval requirements or stipulations that would 
limit the type of nursing home patient who may occupy the 
bed or the type of nursing home care which may be provid­
ed to the occupant of the bed. 

8:33H-1.2 

"Hospice" means a program of palliative and supportive 
services provided to terminally ill persons and their families 
in the form of physical, psychological, social, and spiritual 
care. 

"Local Advisory Board" or "LAB" means a regional 
health planning agency designated by the Department of 
Health to make assessments and recommendations regard­
ing . the health needs within a specified geographical area. 
Local Advisory Board areas are as follows: 

1. ·LAB region I: Morris, Sussex, Passaic, and Warren 
Counties; 

2. LAB region II: Bergen and Hudson Counties; 

3. LAB region III: Essex and Union Counties; 

4. LAB region IV: Hunterdon, Mercer, Middlesex, 
and Somerset Counties; 

5. LAB region V: Burlington, Camden, Cumberland, 
Gloucester, and Salem Counties; and 

6. LAB region VI: Atlantic, Cape May, Monmouth, 
and Ocean Counties. 

"Long-term care" means a wide range of personal care, 
psycho-social, nursing, and other supportive services for 
people with functional limitations due to chronic-and fre­
quently degenerative-physical or cognitive disorders. 
Long-term care services range from in-home assistance pro­
vided by family members or a home care agency to nursing 
home care. 

"Long-Term Care Committee" or "Committee" means a 
county-based group of volunteers which is designated by the 
Local Advisory Board for the purpose of identifying and 
addressing the county's service coordination issues, access 
problems, and public education needs pertaining to long­
term care. In counties where there is a need for additional 
long-term care placements, the Committee has responsibility 
for formulating a placement mix proposal. 

"Long-term care placement" means a unit of service 
provided to an individual requiring long-term care. The 
unit may be a bed, for example, a nursing home bed, or a 
slot, for' example, an adult day health care slot. 

"Medicaid-eligible patient" means, for the purpose of this 
chapter, a person who has received a determination of 
medical and financial eligibility for Medicaid coverage, or a 
person who qualifies medically and financially for Medicaid 
but who does not apply for Medicaid coverage, or a person 
whose care is paid for through General Assistance funds. 

"Nursing home" or "nursing facility" means a facility that 
is licensed by the Department of Health to provide health 
care under medical supervision and continuous nursing care 
for 24 or more consecutive hours to two or more patients 
who do not require the degree of care and treatment which 
a hospital provides and who, because of their physical or 
mental condition, require continuous nursing care and ser­
vices above the level of room and board. 
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8:33H-1.2 

"Nursing home-level care" means care provided to indi­
viduals who have chronic medical condition( s) resulting in 
moderate to severe impairments in physical, behavioral, 
cognitive, and/or psychosocial functioning. The need for 
nursing home-level care and services is determined by a 
registered nurse and identified in a plan of care, in accor~ 
dance with N.J.A.C. 8:36-7.1 "Nursing home-level care" 
includes, but is not limited to, partiil or total assistance with 
activities of daily living (for example, bathing, dressing, 
eating, toileting, mobility), assistance with self-administering 
or administration of medications, and provision of treat­
ments and periodic reassessments as directed by the plan of 
care. It may also include the provision of physiotherapy, 
occupational therapy, therapeutic counseling, and other re­
. habilitative services as indicated by the individual's medical 
condition. 

"Pediatric long-term care" means a facility, distinct nurs­
ing unit, or program which is dedicated for occupancy by 
patients under age 20. 

"Placement mix proposal" means a proposal formulated 
by a county Long-Term Care Committee specifying the 
number and types of long-term care placements which 
should be developed in order to meet the future needs of 
county residents. 

"Project" means the construction, renovation, and/or re­
lated activities which are required in order to implement a 
certificate of need. 

"Residential health care facility" means an inpatient facil­
ity licensed by the Department of Health to provide shelter, 
personal care assistance, and health maintenance and moni­
toring. 

"Respite care" means a service that provides a brief 
period of relief from caregiving responsibilities for the fami­
ly members and friends of individuals who require long-term 
care. It may be offered either on an outpatient basis, for 
example, in the form of adult day health care, or an 
inpatient basis, for example, in the form of residential health 
care. 

"Specialized care" or "specialized long-term care" means 
a program of care provided in licensed long-term care beds 
for patients who require technically complex treatment with 
life supporting equipment, or who have serious problems 
accessing appropriate nursing home care due to their special 
treatment requirements as dictated by their medical diag­
noses and level of functional limitation. 

"Statewide restricted admissions facility" means a non­
profit nursing home owned and operated by a religious or 
fraternal organization that serves only members of that 
organization and their immediate families. 

DEPT. OF HEALTH 

8:33H-1.3 ''Window of opportunity" approach to planning 
long-term care alternatives , ' 

(a) Notwithstanding other provisions of this chapter, and W 
in the interest of stimulating the development of new long-
term care alternatives, the Department of Health hereby 
effectuates a 30 month ''window of opportunity," during 
which applicants for assisted living residences and compre­
hensive personal care homes may file a Certificate of Need 
application which shall receive an expedited review. Appli­
cations submitted during this time shall be reviewed in 
accordance with the pertinent requirements set forth in this 
chapter, but shall not be subject to a need methodology. 

1. The ''window of opportunity" shall commence on 
December 20, 1993 . 

2. Prior to the conclusion of the 30 month ''window of 
opportunity," the Department shall propose a new need 
methodology for all long-term care services and new 
criteria for a full competitive Certificate of Need review 
process for assisted living residences and comprehensive 
personal care homes. Effective June 20, 1996, the expe­
dited review process for these facilities will no longer be 
available. 

3. At such time as the Department of Health adopts 
licensjng standards for alternate family care programs, as 
defined at N.J.A.C. 8:33H-1.2, the Department shall also 
adopt amendments to this chapter to effectuate a "win­
dow of opportunity," during which applicants for alternate 
family care programs may file a Certificate of Need 
application which shall receive an expedited review. 

New Rule, R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 
Amended by R.1995 d.465, effective August 21, 1995. 
See: 27 N.J.R. 2154(a), 27 N.J.R. 3171(a). 

8:33H-1.4 Role of counties, Local Advisory Boards, and 
the State in long-term care planning 

(a) Local Advisory Boards shall appoint a Long-Term 
Care Committee in each county within their region. 

1. Each Long-Term Care Committee shall have at 
least 15 members, with equal representation from the 
following three sectors and no more than one person 
representing any agency or organization. The three sec­
tors shall be: 

i. Consumers, including users and potential users of 
long-term care services and their family members. To 
be recognized as a consumer, the person shall have no 
employment or ownership ties (either direct or familial) 
to an agency, facility, or program that provides long­
term care or related health services in the county; 

~ ') 
~ 

ii. Providers, including health and social service 
professionals, and the employees and owners of agen- '0 
cies, facilities, and programs providing long-term care 
or 9ther health services; and 
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iii. Governmental, planning, and funding agencies, 
such as the county's Agency on Aging, Planning Board, 
Board of Social Services, Medicaid District Office, 
United Way, and Human Services Advisory Council. 

2. All Long-Term Care Committee meetings shall be 
open to the public and shall provide opportunities for 
public comment. 

3. All Long-Term Care Committee meetings shall be 
held in a handicap-accessible location within the county. 

4. To the extent that data are available, the Local 
Advisory Board shall provide the most recent county­
specific, lAB region-specific, and statewide long-term 
care and population data for consideration at the county 
Committee meetings. · 

(b) In each county where there is a projected need for 
new long-term care placements in accordance with the 
methodology specified in N.J.A.C. 8:33H-1.5, the Long­
Term Care Committee shall formulate a proposal specifying 
the mix of options and the number of placements of each 
type that are to be developed in the county. Options shall 
be: 

1. Alternate family care placements; 

2. Home and community-based service waiver slots; 
that is, Community Care Program for the Elderly and 
Disabled (CCPED) and AIDS Community Care Assis­
tance Program (ACCAP); 

3. Comprehensive personal care homes; 

4. Assisted living residences; and 

5. Nursing facility beds. 

(c) The county Long-Term Care Committee shall be 
responsible for formulating or updating its placement mix 
proposal as described in (b) above by August 1 of each year, 
except for 1992, in which year the deadline date shall be 
August 15, 1992. 

1. The placement mix proposal shall be finalized by 
the county Committee by a majority vote, in which each 
Committee member shall have one independent vote. 

2. At the time that the county Committee has voted 
on and finalized its placement mix proposal, including the 
desired number of placements for each option, the Local 
Advisory Board shall record the proposal in writing, in­
cluding the Committee's stated rationale for selecting its 
mix of options. 

(d) The Local Advisory Board shall make a determina­
tion as to whether each county's placement mix proposal 
and the process whereby it was developed by the county 
Long-Term Care Committee comply with all applicable 
requirements contained in this chapter. 

1. When compliance with the requirements of this 
chapter has been determined, the Local Advisory Board 
shall accept the county's placement mix proposal and 
transmit it, along with the county Committee's rationale, 
to the State Department of Health so that implementa­
tion may be initiated. However, should the Department 

8:33H-1.4 

of Health, in consultation with the State Health Planning 
Board, identify that a county placement mix proposal is 
not in compliance with the rules the rules have been 
applied uniformly in the review of all county placement 
mix proposals, the proposal will be returned to the Local 
Advisory Board for corrective action prior to implementa­
tion. 

2. In the event that the Local Advisory Board deter­
mines noncompliance with the requirements of this chap­
ter, the placement mix proposal shall be returned to the 
county Long-Term Care Committee, with a written state­
ment identifying the reasons why it cannot be accepted. 
The county Long-Term Care Committee shall then revise 
or re-formulate the proposal for reconsideration by the 
LAB. 

3. In the event that a county has not developed a 
placement mix proposal which is accepted by the Local 
Advisory Board within the time frame stipulated in (c) 
above, a "default" proposal shall be developed and imple­
mented for the county by the State Health Planning 
Board. Options available in the default mix proposal 
shall be: 

i. Alternate family care placements; 

ii. Home and community-based service waiver slots; 
that is, Community Care Program for the Elderly and 
Disabled (CCPED) and AIDS Community Care Assis­
tance Program (ACCAP); 

iii. Comprehensive personal care homes; and 

iv. Assisted living residences. 

(e) On an annual basis, the Department of Health, in 
collaboration with the Departments of Human Services and 
Community Affairs, shall conduct education/information 
sharing sessions for Local Advisory Board staff, county 
Long-Term Care Committee members, and other interested 
individuals, regarding the various long-term care options, 
interpretation of long-term care data, and the formulation 
of county long-term care placement mix proposals. 

(f) In proposing the desired mix of new long-term care 
options, county Long-Term Care Committees shall take into 
consideration local conditions, to the extent that data are 
available, as follows: 

1. Waiting lists, utilization data, and availability of 
existing long-term care services, both non-institutional and 
institutional; 

2. Potential capacity of services which have received 
Certificate of Need approval but which are not yet li­
censed and operational; 

3. Demographic data, such as age-specific population 
projections and estimates; 

4. Data regarding consumer preferences for long-term 
care options; 

5. Health personnel supply and staffing and resource 
availability; 

6. Financial, cultural, and geographical access barriers 
to existing services; · 
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8:33H-1.4 

7. Land use availability for new facility-based long­
term care services, including assisted living residences; 
and 

8. Medicaid Pre-Admission Screening data. 

(g) The county Long-Term Care Committee's placement 
mix proposal shall reflect consideration for area residents' 
diverse needs and preferences and shall promote consUIJler 
choice from a variety of options. Therefore, each place­
ment mix proposal shall include at least two of the options 
specified in (b)1 through 6 above. 

1. An exception may be made to (g) above in the 
event that a county has a need for fewer than 60 addition­
al long-term care placements. 

(h) The sum total of long-term care placements of all 
types proposed by each county Long-Term Care Committee 
shall not exceed the county's projected need for new long­
term care placements in accordance with the formula in 
N.J.A.C. 8:33H-1.5 below. 

(i) In recognition of the uncertainty about when new and 
expanded alternatives to nursing home care will become 
available, the Department of Health shall assure the contin­
ued but controlled expansion of the nursing home bed 
supply in New Jersey. For the year 1992, county Long­
Term Care Committees may request the approval of new 
nursing home beds as part of their placement mix proposals, 
provided that the number requested will not result in more 
than 9.2 beds per 100 population age 75 and over, based on 
population projections for 1997. 

1. The Department of Health shall use two bench­
marks to determine whether the number of new nursing 
home beds to be approved should be increased in 1993: a 
State legislature appropriation of Medicaid funds for initi­
ation. of the options identified in (a)1 through 5 above 
beginning in 1994; and submission by the Department of 
Human Services of a Federal Medicaid waiver request for 
new home and community-based long term care services; 
or, if a waiver is not required, an amendment to the 
Medicaid State Plan. In the event that the State Legisla­
ture has not appropriated funds and the Department of 
Human Services has not submitted a Medicaid waiver 
request to the U.S. Health Care Financing Administration 
(or, if a waiver is not required, the Medicaid State Plan 
has not been amended) by July 31, 1993, county Long­
Term Care Committees may request the approval of new 
nursing home beds as part of their placement mix propos­
als, provided that the number requested will not result in 
more than 10.0 nursing home beds per 100 population age 
75 and over in each county, based on population projec­
tions for 1998. In the event that the aforementioned 
benchmarks are achieved, county Long-Term Care Com­
mittees may request the approval of new nursing home 
beds as part of their placement mix proposals, provided 
that the number requested will not result in more than 9.2 
nursing home beds per 100 population age 75 and over in 
each county, based on population projections for 1998. 
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G) County Long-Term Care Committees shall have the 
option of choosing to treat assisted living residences and 
comprehensive personal care homes interchangeably in their 
placement mix proposals. In this manner, Certificate of 
Need applications for either of these two residential services 
may be approved to meet the county's placement need, 
depending on the applications' merits. 

(k) In the case of long-term placement options for which 
licensing, reimbursement, and planning standards have not 
yet been adopted, or where reimbursement has not yet been 
authorized by Medicaid, county Committees proposing a 
placement mix which includes such options shall have the 
requested number of placements set aside and reserved for 
them, until such time as the necessary standards and autho­
rizations become effective. 

1. On an annual basis, counties with set-aside and 
reserved placements shall have the option of reconsider­
ing and revising ·their placement mix proposals, thereby 
re-allocating the reserved placements. 

2. In the case that a county placement mix proposal 
contains a request for Medicaid-waivered home and com­
munity-based service slots in excess of the number which 
Medicaid subsequently finds it has the resources to autho­
rize, the county Long-Term Care Committee may recon­
sider .and revise its placement mix proposal, thereby re­
allocating the unauthorized placements. 

(I ) In the event that a State psychiatric hospital closes, 
the Department of Health, in collaboration with the Depart­
ment of Human Services, shall determine the number of 
additional placements which are imminently needed to ac­
commodate the influx of long-term care patients who are . 
discharged from these hospitals. The number of place­
ments needed shall be determined for each ·county, based 
upon the county of origin of the discharged psychiatric 
patients. In affected counties, the Long-Term Care Com­
mittee shall formulate a placement mix proposal dedicated 
specifically for these patients. 

(m) In counties where there is a need for long-term care 
placements in accordance with the placement methodology 
in N.J.A.C. 8:33H-1.5, the long-term care needs of persons 
who have AIDS or are HIV positive shall be met through 
the mix of options which are planned by the county Long­
Term Committee. However, in counties where there is no 
long-term care placement need in accordance with the 
placement methodology in N.J.A.C. 8:33H-1.5, the Depart­
ment of Health recognizes that there could be special access 
problems for the growing number of HIV-infected people 
who require long-term care. Consequently, in the event 
that the Department determines there is an unmet need for 
nursing home beds or other long-term care services for 
persons with AIDS or HIV-infection, consideration shall be 
given to the approval of the necessary type of long-term care 
placements, which shall be dedicated for exclusive use by 
this patient population. 
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1. In counties that do not have a projected long-term 
care placement need in accordance with the methodology 
in N.J.A.C. 8:33H-1.5, applications which exclusively pro­
pose long-term care services dedicated for patients with 
AIDS or HIV infection may be submitted in any month 
when Certificate of Need applications are accepted for 
processing. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

Case Notes 
Health advisory board; vote on applications for long-term care 

ventilator beds. Kingston Convalescent Center v. Mid-State Health 
Advisory Corp., 94 N.J.A.R.2d (HLT) 1. 

8:33H-1.5 Projection of need for long-term care 
placements 

(a) New long-term care placements shall only be ap­
proved in counties with a net need for placements, in 
accordance with the formula contained in (d) below. · 

1. By June 30, 1993, the Department of Health, in 
collaboration with the Department of Human Services, 
shall devise a formula in accordance with the require­
ments of the Administrative Procedure Act and N.J.A.C. 
1:30, to allow for the development of new long-term care 
options identified in N.J.A.C. 8:33H-1.4(b)1 through 5 in 
counties where the formula contained in (d) below pro-

. jects an excess of long-term care placements. 

(b) The projected need for long-term care placements 
shall be computed for each county, targeted five years into 
the future. The Department of Health shall release updat­
ed projections by April 1 of each year, or as soon thereafter 
as the necessary data are available. 

(c) The source of population data to be used in project­
ing the need for long-term care placements shall be the 
most recent official population projections which are pub­
lished by the New Jersey State Department of Labor. 

1. For target years between those years for whiCh the 
New Jersey State Department of Labor has issued official 
projections, the population numbers to be used in the 
need formula shall be derived using linear interpolations 
as follows for each age group, where "Year X" precedes 
"Year Y" and where "n" is the number of years that must 
be added to "Year X" in order to arrive at the "Target 
Year": 

Step I: Projected Population 
for YearY 

Step 2: A 
(Year Y - Year X) 

B 

Projected Population = A 
for Year X 

Step 3: Projected Population + (B x n) = Projected Population . 
for Year X for Target Year 

(d) The formula for computing the number of long-term 
care placements needed shall be as follows: 

1. Sum 0.07 placements per 100 population age 20-64, 
plus 1.07 placements per 100 population age 65 to 74, plus 
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5.44 placements per 100 population age 75 to 84, plus 
21.21 placements per 100 population age 85 and over; 

2. From each county's total computed in (d)1 above, 
subtract the county's current inventory oflong-term care 
placements, which shall include the following: 

i. Licensed and Certificate of Need-approved gener­
al use long-term care beds, excluding pediatric long­
term care beds and beds located in continuing care 
retirement communities and restricted admissions facili­
ties; 

ii. Home and community-based service waiver slots, 
including those currently available to the county and 

. those which have been requested in the county's place­
ment mix proposal, accepted in accordance with 
N.J.A.C. 8:33H-1.4-(c)1; 

iii. Twenty-five percent of licensed and Certificate 
of Need-approved adult day health care slots, which 
shall approximate the number of slots utilized by pa­
tients who are nursing home-eligible; 

iv. Alternate family care placements, including 
those currently in use and those which have been 
requested in the county's placement mix proposal, ac­
cepted in accordance with 8:33H-1.4; 

v. Licensed and Certificate of Need-approved assist­
ed living residence units; and 

vi. Licensed and Certificate of Need-approved com­
prehensive personal care beds. 

3. Based on the computation in ( d)2 above, the re­
mainder equals the net, projected, new placement need 
for the county, if the number is a positive one. A 
negative number shall represent a projected excess of 
placements for the county. 

(e) On an annual basis, the Department of Health shall 
review the need methodology contained in (d) above, along 
with other pertinent long-term care data, to determine 
whether there is a basis for amending the methodology in 
order to more accurately project future service requirements 
throughout the State. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

8:33H-1.6 Pediatric long-term care 
(a) Because of their unique growth and development 

needs, children who require nursing facility placement 
should be able to receive care in an environment that is 
dedicated to addressing these needs. For this reason, the 
Department shall give consideration to approving separate 
and distinct pediatric long-term care units in areas where 
they are needed. 

(b) Because there are so few children who require nurs­
ing facility placement in New Jersey, pediatric long-term 
care units should be planned and developed to serve a 
regional need. For this purpose, the region shall be a Local 
Advisory Board region. 

33H-7 Supp. 11-20-95 



8:33H-1.6 

(c) The need for pediatric long-term care beds shall be 
determined in the following manner: 

1. On a periodic basis (that is, at least once every two 
years), the Department of Health, in collaboration with 
the Department of Human Services, shall conduct a sur­
vey of acute care hospitals, special hospitals, and other 
health care facilities at a particular point in time to 
identify all children who are medically ready for discharge 
and who require transfer to a pediatric long-term care 
facility. In addition,· the number of children who are 
known to have been placed in long-term care facilities 
outside of New Jersey shall be counted; 

2. The number of pediatric patients computed in (c}l 
above shall be grouped according to their county ·and 
LAB region of origin; 

3. The projected rate of growth in the population 
under age 20 in each LAB region shall be calculated using 
the most recent New Jersey Department of Labor popula­
tion projections, covering the five year period from the 
time a Certificate of Need application . is accepted for 
processing up to the target year. The number of patients 
in each LAB region requiring pediatric long-term care 
shall then be adjusted (that is, multiplied} by the afore­
mentioned, region-specific population growth rate. The 
latter product shall then be added to the number of 
patients requiring pediatric long-term care in the LAB 
region; 

4. The projected number of pediatric long-term care 
patients in each region requiring as derived in (c)3 above, 
shall then be adjusted (that is, divided by a factor of .85) 
to allow for a projected occupancy rate of at least 85 
percent. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

8:33H-1.7 Specialized long-term care 
(a) For the purposes of this chapter, specialized long­

term care shall include the following categories: 

1. Ventilator care for adult patients; and 

2. Care of patients with severe behavior management 
problems, such as combative, aggressive, and disruptive 

· behaviors. 

(b) A Certificate of Need shall be required for the estab­
lishment of a new specialized care program, including the 
conversion of general long-term care beds for specialized 
care use, or for the expansion of an existing specialized care 
program. The Certificate of Need applicant shall identify 
the type of specialized care patients who will be admitted to 
the proposed nursing facility beds in accordance with the 
categories identified in (a) above. Specialized care beds 
shall be dedicated for e]!:clusive use by the type or types of 
specialized care patients identified in the approval letter. 

DEPT. OF HEALTH 

1. Certificate of Need approval shall be required in 
the event that an applicant intends to occupy specialized 
care beds with patients who do not require specialized 
care or patients who do not require the type of specialized 
care which was identified in the applicant's Certificate of 
Need. An application for the conversion of specialized 
care beds for some other use shall · comply with the 
requirements in N.J.A.C. 8:33H-1.13(g). 

(c) Specialized care beds shall be approved to meet a 
regional need. The applicant shall identify the Local Advi­
sory Board region to be served as defined in N.J.A.C. 
8:33H-1.2 and shall document how access to the unit's 
services shall be assured for residents throughout the region. 

(d) The number of new beds needed in each LAB region 
for long-term ventilator care shall be determined in the 
following manner: 

1. On a periodic basis (that is, at least once every two 
years}, the Department of Health shall conduct a survey 
of acute care hospitals, special hospitals, and other health 
care facilities at a particular point in time to identify all 
patients who are medically ready for discharge and who 
are in need of transfer to a facility that provides long-term 
ventilator care; 

2. Through the survey, the number of patients shall be 
counted for each LAB region; 

3. The projected rate of growth in the population age 
20 and over in each regional health systems area shall be 
calculated ·using the most recent New Jersey Department 
of .Labor population projections, covering the four year 
period from the time a Certificate of Need application is 
accepted for processing up to the target year. The 
number of patients in each LAB region requiring ventila­
tor care, as identified through the survey, shall then be 
adjusted (that is, multiplied) by the aforementioned, re­
gion-specific adult population growth rate. The latter 
product shall then be added to the number of patients in 
the regional service area requiring each type of special­
ized care: 

Number of Patients 
Requiring Ventilator x 
Care, Per Survey 

Region-Specific 
Growth Rate, 
Population Age 20 + 

Number of Patients 
+ Requiring Ventilator 

Care, Per Survey; 

4. The projected number of patients in each region 
requiring ventilator care as derived in ( d}3 above, shall 
then be adjusted (that is, divided by a factor of .85) to 
allow for a projected occupancy rate of at least 85 per- · 
cent, in accordance with (i) below. 
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(e) A formal methodology shall not be used to determine 
the number of beds needed for the specialized care of 
patients with severe behavior management problems. How­
ever, in the interest of promoting improved access to high 
quality care for these patients whose needs cannot safely 
and effectively be met in general long-term care facilities, 
the Commissioner shall give consideration to approving one 
model program in each LAB region. Model programs may 
be approved providing that the following requirements are 
met, in addition to all other applicable requirements of this 
chapter: 

1. The applicant shall document to the satisfaction of 
the Department that the number of beds proposed is 
reasonable with respect to the need for specialized long­
term care for patients with severe behavior management 
problems in the LAB region. However, no more than 32 
beds in any one nursing home in each LAB region shall 
be approved for a model program. Protecting individu­
als' identities, the applicant shall provide patient-specific 
data to demonstrate that there is a sufficient number of 
individuals residing in the regional service area who could 
meet the model program's admission criteria at the time 
of application submission, in order to fill 85 percent of the 
proposed number of beds in the model program. Patient­
specific data shall include each individual's age, sex, coun­
ty of residence, diagnoses, functional impairments, current 
placement, and reasons why the current placement is 
inappropriate; 

2. The facility shall develop and maintain a collabora­
tive affiliation with at least one school of nursing which 
grants baccalaureate and/or master's degrees in nursing, 
one school of social work, and one medical school, for the 
purpose of providing ongoing clinical training and re­
search on site in the specialized care unit; · 

3. The model program shall include a formal research 
and program evaluation component. The applicant shall 
describe in detail how patient care outcomes will be 
evaluated by an independent party or organization. A 
report of this evaluation shall be submitted to the Depart­
ment within three years of licensure of the approved beds. 
In view of the fact that Medicaid does not reimburse for 
research-related expenses, the applicant shall identify 
funding sources and otherwise explain how the costs of 
research will be covered; 

4. The application shall include admission and dis­
charge criteria which assure that the most difficult-to­
manage patients in the regional service area shall receive 
priority for placement in the model program; 

5. The application shall include a detailed plan de­
scribing how continuity of care will be assured for patients 
who are admitted to and discharged from the model 
program. The facility in which the model program will be 
located shall have available at all times a reasonable 
number of beds in other nursing units within the facility in 
order to allow for the transfer of patients who are no 
longer in need of specialized care as it is offered in the 
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model program. Furthermore, the applicant shall specify 
how other nursing homes throughout the region shall be 
involved in assuring continuity of care for patients who 
are admitted to and discharged from the model program; 

6. The facility shall develop and maintain an ongoing 
program whereby designated staff members are available 
to offer other area health care facilities in the regional 
service area training, educational seminars, and technical 
assistance in the care of patients with severe behavior 
management problems; 

7. The model program shall conduct multidisciplinary 
team . meetings on a regular basis for the purpose of 
establishing and reviewing each patient's plan of care; the 
multidisciplinary team shall include staff members in­
volved in direct patient care on the unit, such as physi­
cians, nurses, social workers, psychologists, activities ther­
apists, and so forth. The certificate of need application 
shall document how the multidisciplinary team will pro­
mote innovative approaches to care for patients with 
severe behavior management problems; and 

8. The special care unit shall have a medical director 
with demonstrated expertise in the care of adult patients 
with behavior management problems. 

(f) The establishment, addition, or conversion of beds for 
either types of specialized care shall be approved only in 
those cases where the facility will have one or more distinct 
and separate nursing units which treat exclusively patients 
who require the type of specialized care for which the 
facility receives Certificate of Need approval. 

(g) All applicants for specialized care beds shall provide 
the following, to the satisfaction of the Department of 
Health: 

1. A detailed description of the services and program 
of care that will be provided; 

2. Specific admission and discharge criteria for the 
proposed unit, which clearly identify the types of patients 
who will be treated in the specialized care beds; 

3. A specific plan to provide inservice training for 
nursing staff and others who will work with specialized 
care patients, including an orientation program for new 
staff members, ongoing inservice education, and opportu­
nities to pursue advanced education and certification in 
the appropriate clinical specialties; 

4. A description of physical plant considerations and 
special architectural features of the proposed unit as well 
as an identification of any special equipment that will be 
installed in order to accommodate patients' needs; 

5. A signed transfer agreement with at least one acute 
care hospital with a licensed capacity of at least 200 beds 
to which specialized care patients can be transferred 
within 30 minutes total travel time for the purpose of 
receiving emergency medical treatment, if the proposed 
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specialized care unit will not be located within an acute 
care hospital. The applicant shall submit documentation 
of the reasons why a particular hospital was chosen for 
the transfer agreement, including a description of the 
hospital's resources and capability to address the needs of 
patients requiring the applicable type of specialized care; 
and 

6. A specific plan to provide coordination and conti­
nuity of care for patients who may be discharged from the 
proposed specialized care beds when this is feasible and 
beneficial to the patient/family/significant other. Sup­
porting documentation for the plan may include signed 
transfer agreements or referral arrangements with li­
censed home health agencies and other health care facili­
ties in the nursing home's regional service area which 
maintain the resources and capability to offer follow-up 
specialized care. 

(h) In the case of specialized care units proposing to treat 
ventilator dependent patients, the facility shall provide staff­
ing for the nursing unit on which the ventilator beds are 
located that includes the 24 hour per day presence on the 
unit of at least one registered nurse and the 24 hour per day 
on-call availability of at least one respiratory therapist. In 
addition, the facility shall comply with licensure staffing 
requirements that are applicable to the care of ventilator­
dependent patients. 

(i) The minimum desired annual occupancy rate for spe­
cialized care units shall be 85 percent. 

G) In cases where there are two or more competing 
applications for specialized long-term care beds in the same 
health systems area, the prioritization criteria contained in 
N.J.A.C. 8:33H-1.19(e) shall be used in determining which 
applications should be approved or denied. 

8:33H-1.8 Assisted living residences 

(a) The applicant for an assisted living residence or for 
an addition to an existing, licensed assisted living residence 
shall submit a Certificate of Need application for expedited 
review; in accordance with the applicable provisions of 
N.J.A.C. 8:33. 

(b) The applicant shall provide a description of his or her 
professional track record, as it pertains to the ability to 
implement and operate high quality assisted living resi­
dences. The description shall include, but not be limited to, 
the applicant's experience serving an elderly/disabled popu­
lation, history of compliance with applicable regulatory re­
quirements, fiscal viability, and record of timely, successful 
implementation and management of previous projects. 

1. Applicants who own, operate, or manage any li­
censed health care facilities in New Jersey or other states 
shall have their track record evaluated in accordance with 
the requirements in N.J.A.C. 8:33H-1.14. 
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2. To minimize the problem of "paper beds" (that is, 
approved but unimplemented facilities) and to facilitate ., ) 
the establishment of high quality assisted living providers, ~ 
and notwithstanding the prov1s1ons of N.J.A.C. 
8:33H-1.12(f), no more than three Certificate of Need 
approvals for unimplemented assisted living residences 
may be held by any applicant at any point in time. 

(c) The applicant shall provide a description of the pro­
posed assisted living services and a plan for how these 
services will be provided in the facility, in accordance with 
the licensing requirements at N.J.A.C. 8:36. The plan shall 
include, but not be limited to, a description of staff roles 
and responsibilities, staff orientation and training regarding 
assisted living concepts, and resident orientation and edu­
cation regarding available services. 

(d) The applicant shall provide a description of the pro­
posed physical plant, including the square footage for each 
common area and square footage per residential unit. The 
applicant shall specify how the architectural design will 
promote the essential elements of assisted living, including 
privacy, active independence, autonomy, and a homelike 
environment. Furthermore, the applicant shall indicate how 
the physical plant will facilitate the care of residents with 
common long-term care problems such as reduced mobility, 
incontinence, and dementia. 

1. An existing building or health care facility may be 
considered for approval as an assisted living residence, 
provided that the proposed structure is or will be in 
substantial compliance, as determined by the Department 
of Health, with all applicable physical plant requirements 
contained in N.J.A.C. 8:36. 

2. All requests for waivers to the physical plant re­
quirements in N.J.A.C. 8:36-3 shall be fully explained, 
justified, and approved in accordance with N.J.A.C. 
8:36-2.7, as part of the certificate of need application. 

(e) The applicant shall provide a description of the com­
munity in which the proposed assisted liVing residence will 
be located and a demographic analysis of the facility's target 
population. The applicant shall provide supporting docu­
mentation to show that the facility will be affordable given 
the socio-economic status of the target population, and that 
financially viable occupancy rates can be achieved given the 
size of the proposed facility in relation to the size and 
demographic characteristics of the target population. 

(f) The applicant shall submit a draft copy of the resident 
service contract, indicating proposed charges for room and 
board and all levels of care and for all additional services 
not included in the standard package rates. This contract 
shall specify how and when the resident will be notified of 
any change in charges. 

\ 

\~ 
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(g) The application shall include a statement of the appli­
cant's commitment to assuring access to assisted living for 
individuals with nursing home-level care needs, as defined in 
N.J.A.C. 8:33H-1.2. Within 36 months after licensure, at 
least 20 percent of the facility's residents shall be individuals 
with nursing home-level care needs. This percentage shall 
be computed based on the number of resident days per 
calendar year and may include direct admissions as well as 
maintained residents with nursing home-level care needs. 
The facility shall report this information to the Department 
of Health by April 15 of each year for the prior calendar 
year. 

(h) In order to assure two-way access to care between 
hospitals and the assisted living residence, the applicant 
shall maintain signed referral and/or transfer agreements 
with at least two New Jersey hospitals, including at least one 
State, county, or private psychiatric hospital. At the time of 
initial licensure, the facility shall sign and subsequently 
maintain these written agreements. 

(i) Certificate of Need applications submitted subsequent 
to the time that Medicaid reimbursement for assisted living 
residences becomes generally available shall include a state­
ment of commitment to provide access and continuity of 
care for Medicaid-eligible patients, including former psychi­
atric patients, who need nursing home level care. 

Repeal and New Rule, R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

Section was "Adult day health care programs." 

8:338-1.9 Size and occupancy of nursing homes and 
nursing units 

(a) The targeted annual occupancy rate for nursing 
homes should be 90 percent. 

1. Certificate of Need applicants proposing the addi­
tion of long-term care beds at nursing homes with an 
annual occupancy rate of less than 90 percent of the 
licensed bed capacity for the most recent calendar year 
shall not be approved. 

(b) Nursing homes shall be designed and sized to pro­
mote a homelike environment, as opposed to a hospital-like 
environment, efficient facility operation, and a high quality 
of life and care. 

(c) The Certificate of Need application for a new or 
expanding nursing home or for a long-term care bed addi­
tion to an existing facility shall state the number of long­
term care beds which is proposed for each nursing unit. 
The maximum nursing unit size for long-term care shall be 
64 beds. 

(d) The applicant shall provide detailed documentation to 
show that each and every proposed nursing unit containing 
long-term care beds, regardless of its size, shall be staffed 
with at least one licensed nurse (that is, a registered nurse 
or licensed practical nurse) for each shift around the clock, 
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and that there shall be at least two nursing personnel 
assigned to each nursing unit for each shift around the 
clock, and that the facility shall comply with or exceed all 
other applicable staffing requirements contained in N.J.A.C. 
8:39, and that operation of the facility will be financially 
feasible thus staffed. 

1. As a condition of Certificate of Need approval, the 
long-term care applicant shall agree to comply with the 
staffing requirements in (d) above, even if this necessi­
tates exceeding the minimum staffing standards required 
for licensure, which are contained in N.J.A.C. 8:39. 

(e) The maximum size of facilities receiving Certificate of 
Need approval for general or specialized long-term care 
beds shall be 240 beds. 

1. An exception to the maximum size requirement in 
(e) above may be made in the case of existing facilities 
which are licensed for more than 240 long-term care beds, 
which propose to reduce their long-term care bed comple­
ment by at least 15 percent. Such facilities may be 
approved to maintain a licensed capacity which will ex­
ceed 240 long-term care beds at project completion, after 
a proposed number of long-term care beds has been 
eliminated, provided that all other applicable require­
ments of this chapter are met. 

2. An exception to (e) above may be made in the case 
of Statewide restricted admissions facilities, which may be 
given consideration for an expansion which will result in a 
net capacity of more than 240 beds, provided that the 
facility meets the requirements of N.J.A.C. 8:33H-1.11 
and all other applicable requirements of this chapter. 

(f) A facility which is licensed for more than 240 general 
and/or specialized long-term care beds, which proposes to 
add long-term care beds, may receive Certificate of Need 
approval provided that the applicant designs the project to 
result in two or more separately licensed and staffed facili­
ties, each in compliance with the maximum size requirement 
in (e) above. However, a facility which is licensed for more 
than 240 general and/or specialized long-term beds which 
proposes a replacement or renovation project without add­
ing beds may be considered for Certificate of Need approv­
al, provided that it complies with all other applicable re­
quirements of this chapter. 

(g) The maximum unit size for specialized long-term care 
beds shall be 32 beds. 

Case Notes 

Nursing home operator was entitled to use variance for construction 
of congregate care housing facility adjunctive to nursing home. Jayber, 
Inc. v. Municipal Council of Tp. of West Orange, 238 N.J.Super. 165, 
569 A.2d 304 (A.D.1990), certification denied 122 N.J. 142, 584 A.2d 
214, certification denied 122 N.J. 142, 584 A.2d 215. 

338-11 Supp. 11-20-95 



8:33H-1.10 

8:33H-1.10 Comprehensive personal care homes 

(a) In order to improve the utilization of readily available 
residential health care and "Class C" boarding home beds, 
to give current residents of these facilities the opportunity to 
age in place, and to improve access to care for many 
hospitalized patients and others who need long-term care 
placements, the Department shall give consideration to the 
conversion of residential health care facilities and "Class C" 
boarding homes to comprehensive personal care homes. 
The Department aims to preserve and promote the residen­
tial atmosphere of these settings, while enhancing the level 
of care and services they may provide, in accordance with 
the licensure standards at N.J.A.C. 8:36. Furthermore, in 
the case of hospice, the Department aims to promote the 
establishment of comprehensive personal care homes to 
serve terminally ill persons who lack adequate caregiving 
support to meet their needs while residing at home. 

(b) The applicant for a comprehensive personal care 
home shall submit a Certificate of Need application for 
expedited review, in accordance with the applicable provi­
sions of N.J.A.C. 8:33. 

(c) Eligibility for conversion to a comprehensive personal 
care home shall be open exclusively to the following: 

1. Freestanding residential health care facilities which 
were either licensed or Certificate of Need-approved on 
or before December 20, 1993; 

2. Residential health care beds located within a long­
term care facility that was licensed or Certificate of Need­
approved on or before December 20, 1993; 

3. Licensed long-term care beds; and 

4. "Class C" boarding homes which were licensed or 
under construction on or before December 20, 1993. 

(d) Eligibility for the construction of new comprehensive 
personal care beds shall be open exclusively to the following: 

1. Existing comprehensive personal care homes and 
existing facilities proposing conversion to a comprehensive 
personal care home that wish to add a limited number of 
beds. Within any five year period commencing at the 
time of licensure, the new construction of no more than 
20 beds as an addition to an existing or proposed compre­
hensive personal care home may be considered for Certif­
icate of Need approval. 

i. Applicants who wish to add more than 20 beds 
shall apply for approval as an assisted living residence. 

2. Hospice programs which have been Medicare-certi­
fied for at least 12 consecutive months. If approved, the 
facility shall be constructed using the current New Jersey 
Uniform Construction Code, Use Group I-1, which is 
applicable for residential health care facilities. 
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i. As a condition of Certificate of Need approval, 
the facility shall be occupied exclusively by patients who 
are eligible for hospice services. 

ii. The facility shall contain no more than 20 com­
prehensive personal care beds at project completion. 

(e) Only applications proposing the conversion of facili­
ties which are capable of meeting the physical plant stan­
dards for licensure as a comprehensive personal care home, 
in accordance with N.J.A.C. 8:36, shall receive consideration 
for approval to convert to comprehensive personal care. 

1. All requests for waivers to the physical plant re­
quirements in N.J.A.C. 8:36-3 and 8:36-17 shall be fully 
explained, justified, and approved in accordance with 
N.J.A.C. 8:36-2.7, as part of the certificate of need appli-
cation. · 

(f) Only applications proposing either conversion of the 
facility's entire complement of beds, or conversion of one or 
more separate and distinct units, wings,, floors, or areas 
within the facility, shall receive consideration for approval to 
convert to comprehensive personal care. 

(g) With regard to the facility's physical plant (for exam­
ple, corridor widths, room size, handicap accessibility), the 
applicant shall identify the facility's capacity and limitations 
for meeting the needs of those residents who may require 
nursing home-level care. In this context, the applicant shall 
identify ,how and whether residents with common long-term 
care problems such as reduced mobility, incontinence, and 
dementia can safely and effectively be accommodated in 
accordance with the licensing standards at N.J.A.C. 8:36. 

1. Comprehensive personal care homes shall. have no 
more than two residents per bedroom. Applicants shall 
propose the conversion of that number of beds which will 
result in no more than two residents per room. If the 
facility has bedrooms with more than two occupants, the 
applicant shall propose a plan to achieve occupancy of no 
more than two residents per room in the comprehensive 
personal care beds. 

(h) Applicants proposing the conversion of an existing, 
licensed residential health care facility or "Class C" board­
ing home shall provide a description of the facility, its 
current services, staff qualifications, the community in which 
it is located, linkages with other community agencies, resi­
dents' demographics (for example, age, race/ethnicity, payer 
mix), and recent occupancy data. 

(i) The applicant shall provide a description of the pro­
posed comprehensive personal care program and a plan for 
how it will be implemented in the facility, in accordance 
with the licensing requirements at N.J.A.C. 8:36. The plan 
·shall include, but not be limited to, a description of new 
staff roles and responsibilities, staff orientation and training 
regarding assisted living concepts, resident orientation and 
education regarding new services to be provided, as needed, 
and specific changes in the operation of the facility which 
will be necessary to comply with the licensure standards for 
comprehensive personal care homes. 
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G) Applicants who own, operate, or manage any licensed 
/ health care facilities in New Jersey or other states shall have 
.._ their track record evaluated in accordance with the require­

ments in N.J.A.C. 8:33H-1.14. 

(k) The applicant shall submit a draft copy of the resident 
service contract, indicating proposed charges for room and 
board and all levels of care and all additional services not 
included in the standard package rates. This contract shall 
specify how and when the resident will be notified of any 
change in charges. 

(I ) In order to assure two-way access to care between 
hospitals and the comprehensive personal care home, the 
applicant shall submit copies of signed referral and/or trans­
fer agreements with at least two New Jersey hospitals, 
including at least one State, county, or private psychiatric 
hospital. 

(m) Certificate of Need applications submitted subse­
quent to the time that Medicaid reimbursement for compre­
hensive personal care homes becomes generally available 
shall include a statement of commitment to provide access 
and continuity of care for Medicaid-eligible patients, includ­
ing former psychiatric patients, who need nursing home 
level care. 

(n) In converting to a comprehensive care home from a 
residential health care facility or Class C boarding home, the 
facility shall maintain its existing residents who are Supple­
mental Security Income-eligible recipients and former psy­
chiatric patients. On an ongoing, annual basis, at least five 
percent of the facility's residents shall be Supplemental 
Security Income-eligible recipients, at least half of whom 
shall be former psychiatric patients. This percentage shall 
be computed based on the number of resident days per 
calendar year. The facility shall report this information to 
the Department of Health by April 15 of each year for the 
prior calendar year. 

1. In the event that the facility's Supplemental Securi­
ty Income-eligible residents develop the need for nursing 
home level care, as defined at N.J.A.C. 8:33H-1.2 and 
determined by Medicaid's pre-admission screening pro­
cess at N.J.A.C. 10:63, the facility shall maintain these 
residents in accordance with the licensing standards at 
N.J.A.C. 8:36, subject to the facility's discharge criteria in 
accordance with N.J.A.C. 8:36-4.1(d), provided that Med­
icaid reimbursement is available. However, if Medicaid 
reimbursement is not available, the facility shall make all 
necessary arrangements to transfer the person to a nurs­
ing home. 

2. In the event that the Supplemental Security Income 
(SSI) payment rate for comprehensive personal care 
homes is set at a level below the SSI payment rate for 
residential health care facilities, the five percent occupan­
cy requirement for SSI-eligible residents in (n) above shall 
not take effect. However, comprehensive personal care 
homes shall maintain their existing residents who are 
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Supplemental Security Income-eligible, as required in (n) 
above. 

Repeal and New Rule, R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

Section was "Continuing care retirement communities." 

8:330-1.11 Statewide restricted admissions facilities 
(a) An applicant proposing a new or expanded nursing 

home which meets the definition of a Statewide restricted 
admissions facility in N.J.A.C. 8:33H-1.2 shall state this fact 
in the Certificate of Need application and shall provide 
documentation that the following criteria are met: 

1. , The facility's bylaws explicitly state that only mem­
bers of the specified religious or fraternal organization 
and their immediate family members will be admitted to 
100 percent of the long-term care beds; and 

2. At least 50 percent of the facility's patients are 
from outside the LAB region in which the facility is 
located. 

(b) An applicant proposing a new or expanded Statewide 
restricted admissions facility shall be exempt from the need 
methodology in N.J.A.C. 8:33H-1.5 and the county-based 
planning process in N.J.A.C. 8:33H-1.4, and may submit a 
Certificate of Need· application for expedited review, in 
accordance with the applicable provisions of N.J.A.C. 8:33. 

(c) An applicant proposing a long-term care bed addition 
to an existing Statewide restricted admissions facility shall 
provide a detailed patient origin breakdown of the facility's 
current patient population. The applicant shall identify the 
county (or State, for out-of-State patients) of prior residence 
for each patient, as well as for any patients on the facility's 
admission waiting list. 

(d) The applicant for a Statewide restricted admissions 
facility shall agree to meet the applicable utilization criteria 
for Medicaid, SSI, and discharged psychiatric patients, as 
stated in N.J.A.C. 8:33H-1.15. Facilities that do not partici­
pate in the State's Medicaid program shall document how 
they will subsidize the care of patients who are Medicaid­
eligible. 

Case Notes 
Prior to enactment of statute exempting religiously affiliated nursing 

homes from certificate of need requirements, Commissioner could 
recognize' public need where facility operated by religious body applied 
for certificate and proposed nursing facilities would provide care and 
treatment of only applicant's members. New Jersey Ass'n of Health 
Care Facilities v. State, 284 N.J.Super. 347, 665 A.2d 399 (L.1995). 

8:330-1.12 Residential health care facilities 
An applicant proposing a new residential health care 

facility shall submit a Certificate of Need application for 
expedited review, in accordance with the applicable provi­
sions of N.J.A.C. 8:33. The applicant shall comply with the 
applicable utilization requirements for Supplemental Securi­
ty Income recipients and former psychiatric patients, in 
accordance with N.J.A.C. 8:33H-1.15. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 
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8:33H-1.13 Conversion or elimination of licensed or 
Certificate of Need approved beds or services 

(a) Applicants · proposing to convert any licensed beds 
shall submit schematic plans with a floor layout of the 
facility, illustrating how the proposed conversion will be 
accomplished. In order to assure that the bed conversion 
can be implemented in accordance with health facility con­
struction standards, it is recommended that applicants con­
sult with the Department's Office of Health Facilities Con­
struction Services in the Division of Health Facilities Evalu­
ation, prior to submitting a certificate of need application. 
Applications for bed conversions that are submitted without 
schematic plans shall be deemed incomplete. 

(b) Applicants for the conversion of residential health 
care beds to long-term care beds shall document a commit­
ment to enabling current residents to continue occupying 
their assigned beds until or unless a permanent relocation 
placement is requested by the resident. 

1. The mixing of residential health care and long-term 
care beds within one or more units as a consequence of 
implementing a Certificate of Need to convert or elimi­
nate beds may be permitted if necessary in order to avoid 
relocating or discharging residents who do not wish to 
move. 

(c) An applicant whose project entails the discharge or 
permanent relocation of patients in order to effect the 
conversion or elimination of licensed beds shall provide 
compelling documentation, to the satisfaction of the Com­
missioner, that a greater public benefit is to. be obtained 
from the proposed conversion or elimination of beds than 
would be obtained if the existing licensed bed complement 
were maintained. This documentation shall be submitted 
not only by applicants who propose to discharge or perma­
nently relocate a specified immber of patients upon receiv­
ing Certificate of Need approval, but also by any applicant 
who has discharged or relocated . more than 25 percent of 
the residents of the beds in question during the 12 month 
period prior to submission of the Certificate of Need appli­
cation for a bed conversion or elimination. Compelling 
documentation of public benefit may include, but shall not 
be limited to, the following: 

1. Letters supporting the discharge or relocation of 
patients which are submitted by the patients themselves, 
their family members or significant others, and/or the 
patients' health care providers; · 

2. Evidence that patients' quality of life and/or care 
would either deteriorate if they were permitted to remain 
in the facility, or that it would improve as a result of their 
being discharged or relocated to other facilities; 

3. Evidence that the quality of life and/or care of 
those patients who will remain as residents in the facility 
would either deteriorate unless the proposed beds are 
converted or eliminated, or substantially improve as a 
result of eliminating or converting the beds in question; 
and 
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4. Evidence that the relocation will afford patients' 
family members and significant others convenient access \ 
for visitation purposes; that is, the facility to which most ~ 
patients are expected to be relocated shall be situated in 
an area that has readily available public transportation 
and/or easy access to major roadways. 

(d) An exception to the documentation requirement in 
(c) above may be granted by the Commissioner in the case 
where an applicant proposes to completely and permanently 
close the facility in question and/or to cease operating as 
any type of health care facility. The applicant shall none­
theless comply with the requirements in (f) below, to the 
extent that they are applicable. 

(e) Certificate of Need applications proposing the conver­
sion of residential health care beds to long-term care beds 
may be approved provided that the county in which the 
applicant's facility is located has a documented nursing 
home bed need in accordance with N.J.A.C. 8:33H-1.4(g) 
and consistent with the county Long-Term Care Commit­
tee's placement mix proposal. 

(f) Certificate of Need applications proposing the conver­
sion of residential health care beds to long-term care beds 
shall meet the following requirements: 

1. If the project entails the relocation of patients from 
the facility, the applicant sha,ll provide documentation of a 
transfer agreement with at least one other residential , \ 
health care facility in the area that maintains admission ~ 
policies, offers amenities, and charges fees whi~h are 
similar to those of the applicant's residential health care 
facility. Furthermore, the applicant shall provide docu­
mentation that the residential health care facility which is 
the subject of the transfer agreement has the willingness 
and bed capacity to accommodate those patients who 
might be transferred from the applicant's facility, includ-
ing Supplemental Security recipients and discharged psy-
chiatric patients; 

2. If the applicant's facility currently has patients oc­
cupying residential health care beds who may require or 
desire relocation, the applicant agrees to provide all 
necessary social service assistance to effect the relocation 
in a manner that maximizes consumer choice of place­
ment alternatives. The applicant shall bear the cost of 
relocating patients as necessary and shall make arrange­
ments for any residential health care resident at the 
facility who wishes to visit other residential health care 
facilities in the area, prior to making a relocation deci­
sion; and 

3. The Certificate of Need application complies with 
all other applicable requirements in this chapter. 

(g) The conversion of specialized care beds to general 
long~term care beds or to another specialized care use may . l 
be considered for approval, provided that the following ~ 
conditions are met: 

Supp. 11-20-95 33H-14 



LONG TERM CARE SERVICES 

1. The applicant provides evidence, to the satisfaction 
of the Department of Health, that good faith efforts have 
been made to implement the existing specialized care unit 
as it was originally approved, for a period of at least 18 
months prior to submission of the Certificate of Need 
application for' conversion. Evidence shall include: 

i. Records of efforts to establish appropriate refer­
ral sources and transfer agreements; 

ii. Records of efforts to negotiate reimbursement 
rates with third party payors including Medicaid; and 

iii. Without disclosing names or otherwise publicly 
divulging individuals' identities, a verifiable listing of all 
patients referred for admission over the 12 month 
period prior to application submission. The listing 
shall include each patient's age, medical diagnoses, 
county of residence, payment source, and clinical care 
needs. For each patient, the applicant shall indicate 
whether the patient was admitted to the special care 
unit, and if not, the reason why admission was denied 
and the name of the facility where the patient was 
finally placed; and · 

iv. A description of all efforts to recruit and train 
staff for the unit. 

(h) A Certificate of Need application proposing the con­
version of acute care hospital beds to general or specialized 
long-term care beds may be approved provided that the 
following conditions are met: 

1. The county in which the hospital is located has a 
documented nursing home bed need in accordance with 
N.J.A.C. 8:33H-1.4(g) and consistent with the county 
Long-Term Care Committee's placement mix proposal. 

2. The project entails a permanent conversion of beds 
located on one or more distinct nursing units (that is the 
creation of so-called "swing beds" shall not be approved); 

3. The applicant documents plans for providing a 
suitable, home like living environment for long-stay pa­
tients or agrees to adopt admission policies limiting uti­
lization of the proposed long-term care beds to patients 
whose stays can reasonably be expected to be less than 
100 days; 

4. The capital cost of converting the acute care beds is 
less than that of new nursing facility construction; and 

5. The Certificate of Need application complies with 
all other applicable requirements in this chapter. 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

Case Notes 

Nursing home operator was entitled to use variance for construction 
of congregate care housing facility adjunctive to nursing home, even 
though facility was to be run for profit. Jayber, Inc. v. Municipal 
Council of Tp. of West Orange, 238 N.J.Super. 165, 569 A.2d 304 
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(A.D.1990), certification denied 122 N.J. 142, 584 A.2d 214, certifica­
tion denied 122 N.J. 142, 584 A.2d 215. 

8:33H-1.14 Quality of car.e and licensure track record 
requirements for long-term care, assisted 
living residences, comprehensive personal care 
homes, and residential health care facilities 

(a) The licensure 'ftrack record" of an applicant shall be 
evaluated by the Department to determine whether the 
applicant's proposed project may be approved. For this 
purpose, the following information shall be required: 

1. Regarding the proposed ownership of the facility, 
the application shall identify each and every principal 
involved in the application, along with the percentage of 
each principal's interest. One hundred percent of the 
ownership of the proposed project shall be accounted for 
in the Certificate of Need application. If the applicant is 
.a corporation, every investor with any amount of opera­
tional control over the proposed facility and every stock­
holder with 10 percent or more interest in the corporation 
shall be identified. 

(b) Applicants shall demonstrate the capacity to provide 
a quality of care which meets or surpasses the requirements 
contained in the applicable licensing standards for the facili­
ty. Evidenc:e of the capacity to provide high quality care 
shall include (b)1 below, and may also include (b)2 through 
4 below: 

1. A satisfactory record of compliance with licensure 
standards in existing health care facilities which are 
owned, operated, or managed, in whole or in part, by the 
applicant. This shall include reports issued by licensing 
agencies from other states, as well as from the Depart­
ment; 

2. Narrative descriptions or listings within the applica­
tion of services, staffing patterns, policies and protocols 
addressing delivery of nursing, medical, pharmacy, dietary, 
and other services affecting residents' quality of care; 

3. Documentation of compliance with the standards of 
accreditation of nationally-recognized professional bodies 
in fields pertaining to long-term care; and 

4. A recommendation by the State Department of 
Human Services' Division of Medical Assistance and 
Health Services and Division of Mental Health and Hos­
pitals regarding the quality of and access to services 
provided by the applicant to Medicaid patients and pa­
tients who have been discharged from State and county 
psychiatric hospitals.· 

(c) The Department shall examine and evaluate the li­
censing track record of each applicant for the period begin­
ning 12 months preceding. submission of the Certificate of 
Need extending to the date the Commissioner issues a final 
decision, for the purpose of determining the capacity of an 
applicant to operate a health care facility in a safe and 
effective manner in accordance with State and Federal 
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requirements. A Certificate of Need application may be 
denied or, in a competitive batching review, afforded no 
prioritization and provided by N.J.A.C. 8:33H-1.19, where 
an applicant has not demonstrated such capacity, by evi­
dence of continuing or serious violations of State licensing 
standards or Federal certification standards. An applicant, 
for purposes of this rule, includes any person who was or is 
an owner or principal of a licensed health care facility, or 
who has managed, operated, or owned in whole or in part 
any health care facility. 

(d) A Certificate of Need submitted by an applicant who 
was cited for State licensing or Federal certification defi­
ciencies during the period identified in (c) above, which 
presented a serious risk to the life, safety, or quality of care 
of the facility's patients or residents, shall be denied. A 
serious risk to life, safety, or quality of care of patients or 
residents includes, but is not limited to, deficiencies in State 
licensure or Federal certification requirements in the area of 
nursing, patient rights, patient assessment of care plan, 
dietary services, infection control and sanitation, or pharma­
cy, resulting in: 

1. An action by a State or Federal agency to curtail or 
temporarily suspend admissions to a facility; or 

2. Issuance of two or more Federal Level A deficien­
cies in the areas identified above; or 

3. Issuance of one or more Federal Level A deficien­
cies in the same area on two or more consecutive visits. 

(e) In evaluating track record, the Department may con­
sider any evidence of noncompliance with applicable licen­
sure and certification requirements provided by an official 
state licensing and/or certification agency in any state out­
side of New Jersey, or any official records from any agency 
of the State of New Jersey indicating the applicant's non­
compliance with the agency's licensure or certification re­
quirements in a facility the applicant owned, operated, or 
managed in whole or in part. 

1. It is the responsibility of the applicant to contact all 
relevant licensing and certification agencies in all other 
states where the applicant owns, operates, or manages 
facilities, in order to secure letters or other documenta­
tion from them attesting to the track record of the 
applicant in those states. This documentation shall be 
submitted by the applicant as part of the Certificate of 
Need application. 

(f) No more than two Certificate of Need approvals shall 
be granted to an applicant for the construction of new 
nursing homes or residential health care facilities or for bed 
additions to existing or approved facilities, until such time as 
the applicant has established a licensing track record in New 
Jersey. For this purpose, the establishment of a licensing 
track record shall be accomplished by holding at least 10 
percent ownership interest or through the actual operation 
or management of one or more licensed, operational inpa­
tient health care facilities in the State of New Jersey for a 
period of at least 12 consecutive months. 

DEPT. OF HEALTH 

(g) In making a determination of Federal deficiencies in 
the case of long-term care, the Department shall use the 
requirements for long-term care Medicare/Medicaid partie- 1 
ipation found in 42 CFR Part 483 et al. in the areas of i·~ 
Resident Rights, Resident Behavior and Facility Practice, 
Quality of Life, and Quality of Care. 

(h) Applications for a Certificate of Need to modernize, 
renovate or initiate new construction shall, to the greatest 
extent possible and practical, be directed toward correcting 
life-safety code waivers in categories A and B, N.F.P.A. Life 
Safety Code 101, incorporated herein by reference. 

1. Facilities with life-safety code waivers (whether 
waive red or not) should contact the Department of 
Health's Division of Health Facilities Evaluation and the 
Division of Health Planning and Resources Development 
to discuss the seriousness of the waivered conditions prior 
to submitting a Certificate of Need application. 

(i) Any applicant whose Certificate of Need has been 
denied for reasons related to a history of noncompliance 
with licensure requirements shall be. ineligible for approval 
of another Certificate of Need until a period of at least one 
year has elapsed, during which time the applicant shall have 
demonstrated a record of compliance with licensing require­
ments. The one year period shall be measured from the 
time of that licensing inspection which is subsequent to the 
inspection in which noncompliance was determined and in 
which substantial compliance has thus been reestablished. .·~ 

Amended by R.1993 d.671, effective December 20, 1993. 
See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

8:33H-1.15 Utilization requirements for Medicaid-eligible 
patients, Supplemental Security Income (SSI) 
recipients, and former psychiatric patients 

(a) Applicants receiving Certificate of Need approval to 
add general or specialized long-term care beds to an existing 
facility or to construct a new nursing home or a replacement 
facility shall comply with the following utilization require­
ments: 

1. Within one year from license issuance, a minimum 
of 36 percent of the total general long-term care bed 
complement shall be occupied by direct admission Medic­
aid-eligible patients, as defined in N.J.A.C. 8:33H-1.2. 
The facility shall continue to maintain at least 36 percent 
Medicaid-eligible direct admissions in its general long­
term care beds annually thereafter. 

2. Within one year from license issuance, a minimum 
of 36 percent of the total specialized long-term care bed 
complement shall be occupied by direct admission Medic­
aid-eligible patients, as defined in N.J.A.C. 8:33H-1.2. 
The facility shall continue to n;~.aintain at least 36 percent 
Medicaid-eligible direct admissions in its specialized long- W 
term care beds annually thereafter. 

Supp. 11-20-95 33H-16 



( 
-·~· 

/ 

LONG TERM CARE SERVICES 

3. A minimum of 45 percent of the total general long­
term care bed complement shall be occupied by Medic­
aid-eligible patients who either have spent down to the 
level of Medicaid eligibility during their nursing home stay 
or who are directly admitted to the facility as Medicaid­
eligible patients, as defined iil N.J.A.C. 8:33H-1.2. The 
facility shall continue to maintain at least 45 percent 
overall occupancy by Medicaid-eligible patients in its gen­
eral long-term care beds annually thereafter. 

4. A minimum of 45 percent of the total specialized · 
long-term care bed complement shall be occupied by 
Medicaid-eligible patients who either have spent down to 
the level of Medicaid eligibility during their nursing home 
stay or who are directly admitted to the facility as Medic­
aid-eligible patients, as defined in N.J.A.C. 8:33H-1.2. 
The facility shall continue to maintain at least 45 percent 
overall occupancy by Medicaid-eligible patients in its spe­
cialized long-term care beds annually thereafter. 

(b) As a condition of Certificate of Need approval, seven 
percent of the total number of long-term care beds shall be 
dedicated for occupancy by persons in need of nursing home 
care who are present or former patients of State/county 
psychiatric hospitals or community inpatient psychiatric 
units. 

1. Occupancy of beds by former psychiatric patients 
who are Medicaid-eligible may count toward the utiliza­
tion requirements for Medicaid-eligible patients which are 
specified in (a) above, provided that the former psychiat­
ric patient is Medicaid-eligible. 

2. At the time of initial licensure of any long-term 
care beds approved in accordance with this chapter, the 
nursing home shall sign and subsequently maintain a 
written transfer agreement with either the Division of 
Mental Health and Hospitals (within the New Jersey 
Department of Human Services) or at least one county 
psychiatric hospital or facility with a community inpatient 
psychiatric unit, for the purpose of complying with the 
percentage requirement specified in paragraph (b) above. 

(c) Applicants receiving Certificate of Need approval to 
add residential health care beds to an existing facility or to 
construct a new residential health care facility or a replace­
ment facility shall comply with the following utilization 
requirements; 

1. A minimum of 10 percent of the total residential 
health care bed complement shall be occupied by direct 
admission Supplemental Security Income eligible recipi­
ents. This percentage shall be achieved within one year 
of license issuance and maintained on an annual basis 
thereafter. 

(d) As a condition of Certificate of Need approval, 50 
percent of the Supplemental Security Income eligible recipi­
ent beds shall be dedicated for occupancy by persons in 
need of residential health care who are State, county, or 
designated psychiatric short-term care facility patients. 
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1. Occupancy of beds by former psychiatric patients 
who are recipients of Supplemental Security Income may 
count toward the utilization requirements for Supplemen­
tal Security Income recipients which are specified in (c) 
above. 

2. At the time of initial licensure of any residential 
health care beds approved in accordance with this chap­
ter, the facility shall sign and subsequently maintain a 
written transfer agreement with either the Division of 
Mental Health and Hospitals (within the New Jersey 
Department of Human Services) or at least one county 
psychiatric hospital or designated psychiatric short-term 
care facility, for the purpose of complying with the per­
centage requirement specified in (d) above. 

(e) A nursing home or residential health care facility that 
receives Certificate of Need approval for a change in cost, 
location, or scope shall comply with either the applicable 
utilization percentages for Supplemental Security Income 
recipients and Medicare-to-Medicaid and Medicaid-eligible 
patients which were stated in the Commissioner's original 
Certificate of Need approval letter, or the utilization per­
centages which are outlined in this chapter, whichever per­
centages are higher. 

(f) A Certificate of Need applicant proposing a new or 
expanded facility, or a change in cost or scope to a previous­
ly approved project, or a transfer of ownership of an existing 
facility with previous Certificate of Need conditions, who 
can produce documentation that the utilization percentage 
requirements in this section will cause a financial hardship 
may request a review of the financial feasibility of those 
percentages, which may result in a finding by the Depart­
ment that a lower percentage is required for financial 
feasibility. 

(g) This rule shall be operative from September 8, 1992 
to March 8, 1994. 

8:338-1.16 Cost-efficiency and financial feasibility 

(a) Applicants for a Certificate of Need shall demon­
strate the financial feasibility of their projects. This analysis 
shall be based upon the projection of reasonable private pay 
and Medicaid charges, expenses of operation, and staffing 
patterns, relative to other facilities in the health systems 
area in which the proposed project will be located. 

(b) Total project cost, construction cost per square foot, 
and cost per bed shall be taken into consideration in the 
review of Certificate of Need applications. 

(c) Where projected construction and operating costs are 
considerably lower or higher than the average for the health 
systems area, as determined by the Department, the appli­
cant shall provide an explanation at the request of the 
Department indicating factors contributing to said projec­
tions. This request for an explanation shall not be con­
strued as an opportunity to change cost projections. Infor-
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mation regarding the most recent available facility costs in 
the health systems areas may be obtained from the Depart­
ment's Division of Health Facilities Evaluation (Health 
Facilities Construction Services), CN 367, Trenton, N.J. 
08625. 

(d) Applicants shall describe their previous record of 
implementing Certificate of Need-approved long-term care 
projects, identifying each case in which a change in cost was 
requested in order to complete a project. All other things 
being equal, preference shall be given to approving appli­
cants with a history of realistically projecting construction 
costs in their Certificate of Need applications, as reflected in 
the number and magnitude of previous requests for a 
change in cost. 

(e) Applicants shall provide evidence in their financial 
projections that income generated by operation of the facili­
ty will be sufficient to provide care to the percentage of 
Medicaid-eligible or indigent patients specified in the appli­
cation, or in accordance with N.J.A.C. 8:33H-1.15 whichever 
is greater. 

(f) Applicants shall provide verification of the availability 
of at least 10 percent of the total project cost, including all 
financing and carrying costs, in the form of equit}'. 

· (g) As a condition of approval, applicants shall agree to 
make reasonable efforts to obtain the least cost financing 
available. 

(h) Applicants proposing to add long-term care beds in 
an existing facility or to add long-term care beds in the 
course of replacing an existing facility shall provide docu­
mentation that the added beds will improve the efficient 
operation of the facility, reducing unit costs of care per 
patient. 

8:33H-1.17 Environmental and physical plant 
considerations 

(a) Health care facilities shall be designed and construct­
ed in such a manner as to eliminate architectural barriers to 
care. 

(b) Prior to submitting a Certificate of Need application, 
applicants proposing specialized long-term care beds shall 
consult with the Department's Division of Health Facilities 
Evaluation regarding the architectural design and construc­
tion of such projects. In addition to the standard construc­
tion requirements for nursing homes, (N.J.A.C. 8:39) the 
following shall be required. 

1. Specialized care units approved for ventilator care 
shall have piped-in oxygen, suction equipment, emergency 
electrical outlets, and additional square footage for venti­
lator equipment and supplies; 

2. Pediatric nursing home units shall include a play 
room or recreation room and suitable, adaptable space 
for educational uses such as tutoring; and 
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3. Specialized care units for patients with severe be­
havior management problems shall provide easy access to 
a protected outdoor area, such as a courtyard, patio, or 
garden. 

8:33H-1.18 Location of facilities 

(a) The applicant shall describe the proposed site of a 
project and the immediate surrounding community, identify­
ing how the site is currently zoned and providing a timetable 
for securing any and all necessary zoning and land use 
approvals. The construction of new or replacement facili­
ties proposed to be located on sites which are currently 
zoned for heavy industrial use shall not be approved. 

1. Applicants should not enter into costly land use or 
zoning approval procedures prior to receiving an ap­
proved Certificate of Need. 

(b) The applicant shall identify the proposed facility's 
access to public transportation. Where possible, each facili­
ty shall be located where access is easily obtained via low­
cost public transportation. 

(c) The applicant for a new facility shall describe the 
availability to the proposed site of all necessary utilities. 
Where utilities are not already available at the proposed 
site, the applicant shall provide a timetable and detail the 
costs for obtaining these utilities. 

(d) The applicant shall identify the proposed facility's 
proximity to any potential source of adverse environmental 
conditions. Facilities · shall be located so as to prevent 
exposure of residents to adverse environmental conditions 
which might hamper or interfere with their care, including 
excessive noise levels, offensive odors, or unsightly physical 
surroundings. 

Amended by R.1993 d.671, effective December 20, 1993 . 
. See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 

8:33H-1.19 Prioritization criteria and recommended 
features for the approval of nursing home 
projects 

(a) In the case where two or more applications propose 
to meet a limited nursing home bed need in a particular 
county, these applications shall be reviewed in competition 
with each other using the prioritization criteria contained 
herein. 

(b) Preference shall be given to the Certificate of N~ed 
approval of those projects that receive the greatest number 
of points using the criteria enumerated below. Each criteri-
on shall count for one point, except that the criteria at (b) 1 
and 2 below shall count for two points each. In this 
manner, the maximum possible score shall be 15. The ~· 
criteria are as ibllows: 
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LONG TERM CARE SERVICES 

1. The applicant documents a commitment to occupy 
55 percent or more of the facility's total long-term care 
bed complement with Medicaid-eligible patients within 
one year of licensure. This proportion shall include at 
least 45 percent occupancy of the total bed complement 
by direct-admission Medicaid-eligible patients and at least 
10 percent occupancy by patients who convert from pri­
vate pay status to Medicaid eligibility during their stay in 
the facility. Applicants may propose to accept higher 
percentages of Medicaid patients than those stated herein, 
however, no greater priority shall be given to applicants 
for such a commitment; 

2. The applicant demonstrates a commitment to admit 
and maintain Medicaid-eligible "heavy care" or acuity 
patients in at least 20 percent of the proposed new beds 
(that is, patients who do not require specialized care, as it 
is defined in N.J.A.C. 8:33H-1.2, but who routinely re-

. quire more than the 2.5 hours per day minimum amount 
of nursing care required in N.J.A.C. 8:39). In order to 
meet this criterion, the applicant is required to provide 
documentation from area hospital discharge planners or 
other appropriate resources to show that there is a need 
of the magnitude that would warrant 20 percent of the 
proposed beds being dedicated for heavy care; 

3. Above and beyond meeting the requirements in 
N.J.A.C. 8:33-1.14, the applicant has a track record for 
consistently high quality patient care in nursing facilities 
owned or operated by the applicant, as demonstrated by a 
satisfactory record of compliance with licensure standards 
during the three year period prior to application submis­
sion and submission of an affidavit to that effect; 

4. The applicant successfully operates at least one 
facility that is licensed for both residential health care and 
long-term care beds, and the facility has maintained an 
annual occupancy rate of at least 85 percent in its licensed 
residential health care beds during the most recent calen­
dar year; 

5. The facility will include a separate and distinct unit 
for young adult patients. The size of this unit should be 
proportionate to the county's need, taking into consider­
ation the projected need for placements for individuals 
age 20 to 64 in accordance with the placement methodol­
ogy in N.J.A.C. 8:33H-1.5, and the existence of other 
long-term care resources that are available for young 
adults in the area; 

6. Within one year of licensure, the facility will be 
staffed with one or more full-time equivalent physician, or 
clinical nurse specialists who have received a master's 
degree in geriatric nursing cir a related clinical field from 
a program accredited by the National League for Nursing; 

7. The facility will provide tuition reimbursement 
and/or a career ladder program for facility personnel. 
The program and employee participation criteria shall be 
described in detail in the application. The facility will 
provide documentation to the Department of Health on 
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an annual basis to show that one or more employees have 
received college or training school tuition reimbursement 
each year as part of this program; 

8. The project will result in the elimination of life 
safety code waivers at an existing facility; 

9. The project entails the conversion of excess acute 
care hospital bed capacity to long-term care, in accor­
dance with the requirements in N.J.A.C. 8:33H-1.13(i); 

10. The applicant has a track record of implementing 
long-term care projects in New Jersey in an especially 
timely manner (that is, long-term care construction pro­
jects owned, operated, or managed by the applicant have 
been licensed within four years of Certificate of Need 
issuance); 

11. The applicant has no more than one other Certifi­
cate of Need approved but not yet licensed long-term care 
facility in New Jersey at the time that the current applica­
tion is accepted for processing; 

12. Above and beyond meeting the requirements in 
N.J.A.C. 8:33H-1.14, the applicant has a track record for 
high quality patient care in nursing facilities owned or 
operated by the applicant in New Jersey, as demonstrated 
by compliance with five or more advisory standards con­
tained in N.J.A.C. 8:39 at the time of the most recent 
annu&].licensing survey. Advisory standards which will be 
taken into consideration are: access to care, patient 
assessment and care plans, pharmacy, infection control 
and sanitation, patient activities, dietary services, medical 
services, nurse staffing, physical environment, and quality 
assurance. Substantial compliance refers to compliance 
with at least 65 percent of the components of each of the 
five advisory standards; and 

13. The facility will promote not only a high quality of 
nursing and medical care but also a high quality of life for 
residents. Factors deemed to promote a high quality of 
life include, but are not limited to, the following: 

i. Physical space inside the facility in excess of 
minimum construction requirements, designed for pa­
tients to meet privately with family and significant 
others; 

ii. Year-round, easy access to protected, landscaped 
outdoor areas that are furnished with outdoor seating 
and tables; and 

iii. Strategies to address the needs of patients with 
Alzheimer's Disease and related dementias, including, 
but not limited to, wandering tracks, behavior manage­
ment programs, family support groups, and ongoing 
special activities. 

(c) In the event that an applicant receives Certificate of 
Need approval for proposing to meet any or all of the 
prioritization criteria in (b) above, the specified criteria shall 
be included as conditions of Certificate of Need approval. 
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Failure to comply with the conditions may result in licensure 
fines or other penalties. 

(d) In the case where an applicant states a commitment 
to meet any or all of the prioritization criteria in (b) above, 
the applicant shall provide documentation that the costs of 
meeting the specified criteria have been factored into the 
applicant's financial feasibility analysis, in accordance with 
N.J.A.C. 8:33H-1.16. 

(e) In Local Advisory Board regions where there is a 
need for specialized long-term care beds, priority shall be 
given to the approval of Certificate of Need applications for 
projects which are in compliance with all applicable require­
ments of this chapter and which meet the greatest number 
of the following criteria: 

1. The facility will be centrally located in a geographi­
cally accessible location which is conveniently reached by 
public and private transportation by residents of all parts 
of the LAB region; 

2. The facility has the physical space, bed capacity and 
architectural layout to accommodate an addition of spe­
cialized care beds in a timely manner in the future, should 
there be a need for more beds in accordance with 
N.J.A.C. 8:33H-1.7; and 

3. The applicant documents a commitment to occupy 
55 percent or more of the facility's specialized care bed 
complement with Medicaid-eligible patients within one 
year of licensure. This proportion shall include at least 
45 percent occupancy by direct-admission Medicaid-eligi- · 
ble patients and at least 10 percent occupancy by patients 
who convert from private pay status to Medicaid eligibility 
during their stay in the facility. Applicants may propose 
to accept higher percentages of Medicaid patients than 
those stated herein, however, no greater priority shall be 
given to applicants for such a commitment. 

DEPT. OF HEALTH 

Law Review and Journal Commentaries 

· Certificates of Need-Appeals. P.R. Chenoweth, 138 N.J.L.J. No. 
14, 72 (1994). u 

Case Notes 

There is right to "on the merits" assessment of proposals. In re 
Certificate of Need Application of Arnold Walter Nursing Home, 277 
N.J.Super. 472, 649 A.2d 1319 (A.D.1994). 

Health Commissioner has obligation to provide fuller explanation for 
rejecting appraisals than mere statement that prioritization criteria 
outweigh recommendations. In re Certificate of Need Application of 
Arnold Walter Nursing Home, 277 N.J.Super. 472, 649 A.2d 1319 
(A.D.1994). 

Rationale for denial of application for certificate of need was insuffi­
cient. In re Certificate of Need Application of Arnold Walter Nursing 
Home, 277 N.J.Super. 472, 649 A.2d 1319 (A.D.1994). 

8:33H-1.20 Relationship between licensure and certificate 
of need requirements 

The provisions of N.J.A.C. 8:39, Licensing Standards for 
Long-Term Care Facilities, N.J.A.C. 8:43, Manual of Stan-

. dards for Licensure of Residential Health Care Facilities, 
and N.J.A.C. 8:36, Standards for Licensure of Assisted 
Living Residences and Comprehensive Personal Care 
Homes, are hereby incorporated by reference. ·Applicants 
receiving certificate of need approval under the provisions 
of this chapter shall comply with all applicable licensing " 
requirements of N.J.A.C. 8:39, N.J.A.C. 8:36, and N.J.A.C. V 
8:43. 

Amended and Recodified by R.1993 d.671, effective December 20, 
1993. 

See: 25 N.J.R. 3719(a), 25 N.J.R. 6031(a). 
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