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PASSAIC COUNTY CIRCUIT COURT. 

COMMERCIAL CR.EDIT CORPORATION) a Corporation, 
Plaintiff, 

-vs.-

Defendant. 

Notice of . Appeal and Grounds, Filed 
December 28, 1926. 

To Feder & Rinzler, Esqs., Attorneys for De-
fendant: 

TAKE NOT'ICE, that the plaintiff appeals from 
the whole of the judgment entered in this cause, 
to the Court of Errors & Appeals, the Court of 
last resort in all causes in New Jersey, on the 
following grounds : 

1. That the Circuit Court erred in directi°:g 
a verdict in favor of the defendant and against 
the plaintiff. 

2. That the Circuit Court erred in refusing 
to direct a verdict in favor of the plaintiff and 
against the defendant. 

3. That the Circuit Court erred in ruling 
that: 

"Counsel haS: pointed out that in the 
case at bar, there is some testimony that 
this contract or transaction took place in 
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New York, and that the plaintiff corpora- 40 
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Notice of Appeal and Grounds) Filed Deceniber 
28th) 1926. 

tion was not doing business in this State 
for which it then had no certificate. But 
that is not the point that is involved in 
this decision, and I do not need to pass 
on the question of whether or not the 
transaction itself was done in the terri-
tory of New Jersey or in the territory of 
New York, but I base my decision wholly 
on Section 98 of the Corporation Act and 
direct a verdict for the defendant, on the 
ground that under that section the plain-
tiff corporation had no authority to bring-
suit at the time it did in this State." • 

4. That the Circuit Court erred in entering 
judgment for the defendant without the rendi-
tion of a verdict by the jury. 

Dated, December 15th, 1926. 

GREEN & GREEN, 
Attorneys for Plaintiff. 

Due and legal service of within instrument 
and copy thereof acknowledged this 18th day 
of December, 1926. 

F 'EDER & RINZLER, 
Attorneys of Defendant. 
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Rule for Judgment for Defendant, Filed 
November 15, 1926. 

This action ha v:ing been tried before Judge 
Newton H. Porter, with a jury, in the presence 
of counsel of the respective parties, on Novem-
ber 5th, A. D. 1926, and the jury having re-
turned a verdict in favor of the defendant· 

. ' 
· IT IS. ORDERED) that judgment final be entered 
in favor of the defendant and against the plain-
tiff, Commercial Credit Corporation, a corpora-
tion, for the defendant's costs to be taxed. 

On Motion of: 

l?E'DER & RINZLE:R ' Attorneys for Defendant. 
Entered November 15th, 1926 . 

Judgment Record, Filed November 18, 1926. 

This action was tried before Jud ae Newton 0 

H. Porter, with a jury, in the presence of coun-
sel of the respective parties, at the Passaic County 
Circuit Court, on Nove1nber 5th, A. D~ 1926. 

The cause having been heard and · submitted 
to the jury, they returned their verdict in favor 
of the defendant, John Boyko. 

WHE ·RE:UPON) it i~ adjudged that the complaint 
of the plaintiff be dismissed and that the defend-
ant, John Boyko, recover of the plaintiff, Com-
mercial Credit Corporation, a corporation, his 
costs, which are taxed . at the sum of Thirty-five 
dollars and sixty cents ( $35.60). 

Judgment entered and signed November 18th, 
A. D. 1926, at 11 :07 A. M. Action No. 8920, 
Docket J, page 29. 
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CLIFFORD L. NEWMAN, 40 
Judge. 



Summons, Filed November 28, 1923. 

The State of New Jersey to John Boyko : 

You are summoned to answer the 
annexed complaint of COMMER-
CIAL CREDIT CORPORATION, in an 

10 action at law in the Circuit 
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30 

40 

(Seal. ) Court of Passaic - County. And 
take notice that unless you file 
your answer to said complaint 
with the Clerk of the said Cir-
cuit Court, at Paterson, WITHIN • 

TWENTY DAYS after service upon you of this writ 
and the annexed complaint, the plaintiff may pro-
ceed in the suit and judgment may be entered 
against you. 

WITNESS, CLIFFORD L. NEWMAN, Judge of the 
said Court at Paterson, this 19th day of Novem-
ber, 1923. 

HARRY GRE:EN, 
Attorney. 

JOHN McCU'rCHEON, 
Clerk. 

To the within named Defendant : 

TAKE· NOT'ICE, that if the within summons and 
complaint be served upon you personally and you 
intend to make defense, then you must file affi-
davits of merits within ten days of such service 
and mu.st file answers within twenty days of such 
service· and that in default thereof, judgment ' . 

will be entered against you. Lawful service upon 
a corporation is deemed personal service. 

HARRY GREEN, 
Attorney. 
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Complaint, Filed Novernber 28th, 1923. 

I hereby deputize George A. Hoffman, to serve 
the within writ. Witness my hand and seal this 
21st day of Nov., 1923. 

FREDERICK J. TA'l'TERSALL, Sheriff. 
(Signed) FRE:DEIRICK J. TATTEiRSALL. 10 

Duly served the within summons a.nd complaint 
on John Boyko, Nov. 21, 1923, personally at his 
place of business, Fire Headquarters, Passaic, 
N. J. 

FREDERICK J. TATTERSALL, Sherif. 
GEO. A. HOFFMAN, Special Deputy Sheriff. 

Complaint, Filed November 28, 1923. 

Co1nmercial Credit Corporation, a corporation, 
having its principal place of business in the City, 
County and -State of New York, says that: 

1. It is the holder of promissory note n1ade by 
the defendant, John Boyko, to the order of vVimple 
Auto Co., Inc., the amount of said note being 
$978.66, a copy thereof being annexed hereto and 
made a part hereof. 

2. It purchased said note from the Wimple 
Auto Co., Inc., for value, before maturity, and 
without notice of any infirmities or defects therein. 

3. Defendant paid 4 installments on said note 
of $81.55 each, making a total of $326.20. 

4. Defendant failed to pay the _fifth install-
ment, on October 17, 1923, and all the remaining 
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Complaint, Filed November 28th, 1923. 

installments amounting to $652.46 became immedi-
ately due and payable, with interest from said 
date. 

5. Said note provides for the payment of at-
torney's fees incurred in collecting any amount 
owing thereunder, and the additional sum of 
$97.87 is due thereon, which represents the fee 
that the plaintiff will pay its attorney for collect-
ing the same, besides costs, and which is a reason-
able sum therefor, making the total amount due 
to plaintiff from defendant the sum of $750.33. 

Judgment will be claimed for the true sum of 
$750.33, with interest and costs of suit. 

HARRY GREEN, 
Attorney for Plaintiff. 

NOTE, ANNEXED TO COMPLAINT. 

Passaic, New Jersey, May 17th, 1923. 

Undersigned promises to pay to the order of 
Wimple Auto Co., Inc., Nine Hundred Seventy-
eight and 66/100 Dollars ( $978.66). 

Payable at office of C0MME-RCIAL CREDIT C0RP0·-
30 RATION, New York, N. Y., in 12 monthly install-

ments of $81.55 each, the first installment payable 
one month after date, balance of installments pay-
able on even date of each succeeding month there-
after until this note is fully paid, with interest on 
each installment after its maturity at the highest 
lawful rate. 

If any installment of this note is not paid when 
due, the entire amount unpaid hereon shall become 
due and payable forthwith at the election of the 

40 holder of this note. 
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Complaint, Filed November 28th, 1923. 

Undersigned hereby irrevocably authorizes any 
attorney-at-law to appear in any court of record 
in the United States and waive issue and service 
of process and confess judgment against the Un-
dersigned in favor of the holder . hereof for such 
amount as may appear to be unpaid hereon after 
1naturity, together with costs and expenses and an 
attorney's reasonable fee. 

All benefits of valuation, appraisement and ex-
en1ption laws are hereby waived. 

Presentment, demand, protest and notice of pro-
test and non-payment are hereby waived. 

Value Received. 

26890 

P JOHN BOYKO 
( Seal) 

By ..................... 

152 2 
,vithout Recourse 

For value received pay to the order of 
COM1\1ERCIAL CREDIT CORPORATION 

New York 

D WI:MPLE AUTO CO. INC . . (Seal) 
By WILLIAM J. ALLEN, Mgr. 

Pay to the order of 
METROPOLITAN TRUST CO. 

OF THE CITY OF N. Y. 

COM1\1ERCIAL CREDIT CORP'N 
Formerly 

CONTINEN'fAL GUARANTY CORP. 
By-A. FRASER, 

Treas. 
20c Documentary Stamps 
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Affidavit of Merits, Filed January 9, 1924. 

State of New Jersey, 
County of Pas ,saic-ss ;. : 

I, JOHN BOYKO, being duly sworn, according to 
law, on my oath depose and say: 

1. I am the defendant in the above stated 
action. 

2. I believe that I have a just and legal defense 
to the action on the merits of the case. 

JOHN BOYKO. 

20 Sworn to and subscribed before me, this 
21st day of December, 1923. 

30 

40 

JACK RINZLER, 
Master in Chancery, 

of N. J . 

I hereby consent to the filing of the within Affi-
davit of Merits as within time. 

12/24/23. 
HARRY GREEN, 

Attorney of Plaintiff. 

!) 

Answer, Filed January 9, 1924. 

Defendant, John Boyko, residing in the City 
of Passaic, in the County of Passaic, · and State 
of New J·ersey, answering the complaint filed in 
the above · action, says that: 

1. He denies each and every allegation con-
tained in paragraphs one, two, three, fou:r and five 
of the complaint. 

FIRST ' SE!PARAT'EI DEFENSE :: 

The said alleged note was procured by fraud. 

SECOND SEIPARATE I DEFENSE 1: 

10 

The said alleged note was pro~ured by the 20 
fraudulent representations. of the agents : and serv-
ants of the plaintiff, and the concealment from 
the defendant of the true facts _concerning the said 
ins.trument, and said plaintiff's agents and serv-
ants did not infor1n defendant of the nature of 
said instrument, and misrepresented the nature 
thereof to the defendant. 

TI-IIUD SEIPARA'l'fil DE :FEINSE: 

Snid note was paid. 

FOURT':H SEiPARAT 'El DE 1FEINSE: 
I 

There was no consideration ·for · said note. 

FIFT'H SE 1P ARAT'E! DE :FEiNSE!: 

The plaintiff is not a bona fide holder, for · value, 

30 

before rnntnrity and without notice. 4.0 
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Affidavit of Merits, Filed January 9, 1924. 

State of New Jersey, 
County of Passaic-ss;.: 

I, JOHN BOYKO, being duly sworn, according to 
law, on my oath depose and say: 

1. I am the defendant in the above stated 
action. 

2. I believe that I have a just and legal defense 
to the action on the merits of the case. 

JOHN BOYKO. 

20 Sworn to and subscribed before me, this ; 
21st day of December, 1923. 

30 

40 

JACK RINZLER, 
Master in Chancery, 

of N. J. 

I hereby consent to the filing of the within Affi-
davit of Merits as within time. 

12/24/23. 
HARRY GREEN, 

Attorney of Plaintiff. 

Answer, Filed January 9, 1924. 

Defendant, John Boyko, residing in the City 
of Passaic, in the County of Passaic, and State 
of New Jersey, answering the complaint filed in 
the a hove action, says that: 

1. I:Te denies each and every allegation con-
tained in paragraphs one, two, three, four and five 
of the .complaint. 

FIRST ' SE:PAR.ATEI DEFENSE :: 

The said alleged note was procured by fraud. 

SECOND SEPARATE ! DEFENSE: 

10 

The said alleged note was procured by the 20 
fraudulent representations of the agents : and serv-
ants of the plaintiff, and the concealment from 
the defendant of the true facts _concerning the said 
instrument, and said plaintiff's agents and serv-
ants did not infor1n defendant of the nature of 
said instrument, and misrepresented the nature 
thereof to the defendant. 

Snid note was paid. 

FOURTH SEPARATE DE ·FEINSEi: 
I 

'l"'here was no consideration ·for · said note. 

Tl1e plaintiff is not a bona fide holder; for value, 

30 

hefore rnntnrity and wHhout notice. 4.0 
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Answer, . Filed January 9, 1924. 

SIXTH SE!P ARATE DEFENSE: 

Said alleged note was procured by a fraudulent 
scheme and arrangement between the plaintiff, its 
agents and servants-, and the Wimple Auto Co., 
Inc. its agents and servants, who fraudulently 

l 0 mis;epresented the facts concerning the said in-
strun1ent and misrepresented the nature, purport 
and effect thereof, and concealed from the defend-
ant the nature of said instrument, and the pur-
port, purpose and effect thereof. 

SEVENTH SEP ARATEI DEFENSE ' : 

The plaintiff is a foreign corporation and is not 
a banking, insurance, ferry or railroad corpora-

20 tion, and the said corporation, before transacting 
any business in this State, did not file in the office 
of the Secretary of State, a copy of its Charter, or 
Certificate of Incorporation, in the manner and 
as required by statute, and said corporation, con-
trary to the statute in such case made and pro-
vided has failed to file with the Secretary of 
State' a statement in the 1nanner and as required 

' 

:rn 

40 

to do by said act. 

EIGHTH SE ·PARATE I DE ,FENS ,E: 

The contract and the business transacted by said 
corporation, upon which this action is based, was 
made and transacted in this State, although the 
plaintiff did not comply with the statute in such 
case made and provided as herein before alleged, 
bv reason whereof this action cannot be main-
t~ined and should be dismissed. The def end ant 
denies the existence · of the plaintiff corporation, 
and alleges that the said corporation is not a for-
eign corporation, authorized to transact business 

11 

Reply, Filed January 12, 1924. 

in this State, since it has failed to comply with 
the statute in such case made and provided, as 
hereinbefore alleged, although said contract, and 
the said business and a series or contracts were 
made and business matters transacted in this 
State, by reason whereof said suit is not main- 10 
tainable and should be dismissed. 

NINTH SEPARATE DEFENSE: 

For the foregoing reasons, the defendant, at the 
time of the trial of this suit, or prior thereto on 
notice, will move to strike out the complaint and 
dismiss the action, such right being herewith ex-
pressly reserved. 

FEDER & RINZLER, 
Attorneys of Defendij.nt. 20 

I hereby consent to the filing of the within an-
swer as within time. 

12/24/23. 
HARRY GREEN, 

Attorney of Plaintiff. 

Reply, Filed January 12, 1924. 

Plaintiff, in reply to the answer filed by defend-
ant, says that: 

1. It · denies each and every allegation con-
tained in the first, second, third, fourth, fifth, 
sixth, seventh and eighth separate defenses. 

At or before the trial of this action, plaintiff 
will move to strike out the answer on the ground 
that same is sham and frivolous., and filed only 
for the purpose of delay. 

HARRY GREEN, 
Attorney for Plaintiff. 

30 
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Testimony. 

PASSAIC COUNTY CIRCUIT COURT. 

Paterson, N. J., November 5, 1926. 

Before-Hon. NEWTON H. PORTER, and a jury. 
10 

20 

APPEARANCES : 

For Plaintiff, HARRY GREEN., Esq., by David 
Green, Esq. 

For Defendant, Messrs. FEDER & RINZLER. 

A jury was called and sworn, and counsel for 
the respective parties opened to the jury. 

WILLIAM WILL, sworn. 

Direct emamination by Mr. Green: 

Q. Mr. Will, what is your official capacity with 
the Commercial Credit Corporation at the present 
time? A. Assistant treasurer. 

Q. During the year 1923 what was your capac-
ity? A. Cashier. 

30 
Q. Are you familiar with the notes that are 

purchased by the Commercial Credit Corporation 
and the pro1nissory notes that are discounted and 
paper bought? A. Come under my supervision, 

. 40 

yes. 
Q. I show you what purports to be a promis-

sory note. Is that the original note in the mat-
ter? A. It is. 

Mr. Rinzler: ,ve will admit that the 
signature to this paper was affixed to it as 

13 

lVillia1n vVill-for Plaintiff-Direct. 

part of another paper that was attached 
to it and apparently torn off at the per-
forated top edge. 

The Court : Very well. 

{ Paper marked Exhibit Pl.) 

lVlr. Rinzler : The other part will go 
with it? 

:Mr. Green: 'l1his is an action on the 
note. 

Mr. Rinzler: Have you the part that 
was torn off? 

lVlr. Green: Yes. I am offering the note 
1n evidence, your Honor. 

Q. lVlr. vVill, referring to your records could 
you tell us when that note was bought by you? 
A. May 24, 1923. 

Q. How much has been paid on account of that 
note? A. Four instalments of $81.55. 

Q. What is the outstanding balance due? A. 
$652.46. 

Q. When was the last instalment applied on 
that account? A. September 28, 1923. 

Q. ,vas the purchase of that note passed upon 
by you, ~Ir. ,vn1? A. ,vhy, the note is passed 
to our credit department and after they 0. K. 
it comes to me to be pa.id and I issued a check 
on it. 

Q. Before you pass on it it has to come through 
your hands? A. It does, yes. 

Q. I show you a check under date of May 24, 
1!)23. Is this the check that you gave in the pur-
chase of that account, or was it given in the 
purchase of that account and other accounts? A. 
This covered two accounts. 

10 
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William Will-for Plaintiff-Direct. 

Q. But part of the check was on the Boyko 
account? A. On the Boyko account, yes. 

Mr. Green: I would like to offer that 
in evidence. 

Mr. Rinzler: I do not think it is yet ad-
missible, your Honor. 

The Court: Let it be marked for iden-
tification at this time. 

( Paper 1narked P-2· for Identification.) 

Q. I show you Exhibit marked P-2 for Iden-
tification; do you recognize your signature on 
that, Mr. ,vill? A. My signature? 

Q. Yes. A. Yes, that is mine. 
Q. That check was given in payment--

Mr. Rinzler: I object to it as leading. 
The Court : Do not lead him. 

Q. Will you tell us what that check was given 
in payment of? A. Well, that check was given 
in payment of this _Boyko account and one other 
account. 

Q. ,vill your records show that that check was 
given in part payment or in payment of the 
Boyko and another account? A. It will. 

Mr. Green: I would like to offer it in 
evidence at this time. 

Mr. Rinzler: I object at this time. There 
is no foundation laid for it. He says he 
1nust resort to some other records, if your 
Honor please. The records have not been 
proven yet. There is no showing of what 
part of that check went into this account. 

15 

lV illia1n vV ill-for Plain ti ff-Direct. 

By thc ·Court: 

Q. Do you know by your records that this 
check was used for the payment of the Boyko ac-
count? A. I know that, yes, I do. 

Q. How do you know that? A. The date of that 
check is 1\1:ay 24th, and in this particular folder 
that covers the Bovko account we have what we ., 

call a work sheet and as soon as we issue a check 
we stamp the date of the check on the work sheet 
and it is initialed by me before it goes out. 

Q. That is your record? A. That is 1ny record. 
Q. So without the record you could not identify 

the check, could you? A. No, sir. 

The Court: Objection sustained. 

By Mr. Green: 

Q. Mr. Will, I show you some writing on this 
check. Is that writing in your own hand? A. 
Yes. 

Q. Does that notice show what account was 
covered by that check? A. Yes. I put that on 
there so I would know in case I had to testify, 
just what account it covered. That is in the 
Boyko account and the Allen account. 

l\1r. Rinzler: Put that on? 
The vVitness: Put that on just today 

so as to have it for Court. 
:Mr. Rinzler: Today? 
The ,vitness: Yes, sir. 

Q. In putting that on you confirmed it from 
your records, didn't you? A. Yes, I checked up 
my records to make sure, so I would be able 
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Williarn Will-for Plaintiff-Direct. 

to testify in Court it covered those two particular 
accounts. 

The Court: No question but what he 
examined his records. The objection that 
counsel makes is that the record should be 
produced. 

Mr. Green: vVell, we have the record 
here. 

The Court : I supposed you had. I 
wondered why you did not produce it. 

Q. Will you refer to your record, Mr. Will, 
and will you check that up to show and tell the 
Court and jury whether that record will show 
that the check -was given in payment of the Boyko 
account and another account? A. Well, this is 
the work sheet that goes on this Boyko account. 
See, we stamp the sheet paid to show--

Mr. Rinzler : Who is "we"? 
The Witness: Who is we? That is done 

in the cashier's department. I initialed the 
stamp there to show it was paid; before I 
signed the check I put my initials on it 
also. That is the wol·k sheet that goes in 
that folder. 

By the Court: 

Q. What does $489 mean on that, do you know? 
A. Not offhanded. 

Q. What does $1,345 mean on this? A. I 
couldn't tell you offhand unless I see it, your 
Honor. 

Mr. Rinzler: Don't refer to your record 
now. 

17 

l1Villiarn 1Vill-for Plaintiff-Direct. 

Q. No, no; I am asking you. There seems to 
be bills receivable, an entry $978.66? A. That 
is the amount of the note. 

Q. Is it? A. Yes, that is the amount of the 
note. 

Q. vVell, then, what does $2,997 mean, $1,080 
mean and $861.71 mean? You don't know off-
hand? A. No, sir; I will have to look at the 
records. vVe have so many I couldn't tell you. 

Q. You examined this before you came here; 
you checked this np with the check; you have com-
parerl it and you say this has reference to that 
check? That is1 the record? A. Yes, that is right. 

Q. Now, you can't tell me anything about it 
lintil you first look at it? A. I would like to 
make sure before I make any statement on it. One 
minute. The amount of the note, the other would 
be the carrying charges and so forth, the amount 
we paid the Wimple Auto people. 

Q . . Is there anything on here to show that you 
paid anything to the vVimple Auto people? A. 
That is where we put that paid stamp. That 
shows we issued a check on that particular day 
and here is the check to show it. 

Q. No; is there anything on this that contains 
the ,vimple Automobile Company's name? A. 
?\1aybe on top. 

Q. You don't recall? A. No, sir. That is just 
the work sheet. ,ve have a voucher that goes 
with the check, if I knew you wanted it I would 
have brought it. That would give the transaction. 

Q. r.l1his check is one made to the vVimple Auto 
Company for $1,484.61? A. T~at is right. 

Q. Is there $1,484.61 anywheres on this paper? 
A. No, sir; because that check, that was two 
different checks on that, that we bought. We get 
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TVilliam Will-for Plaintiff-Direct. 

several accounts in one deal and we send them 
one check for a certain number of accounts. 

Q. How can you identify this paper then as 
being a part of the items that are covered by this 
check? A. Well, I know. On 1\'lay 24th I checked 

10 up the records. _ 
Q. Only because of the date? A. No, sir; I 

mean that we issued the check covering two items 
to the Wimple Auto Company on May 24th. 

Q. How do you know that this had anything 
to do with the Wimple Auto Company? A. Be-
cause I know that the particular account belonged 
with this John Boyko account, and that John 
Boyko and another man total up the amount of 
the check. 

20 Q. Oh, that is the way you get it? A. Yes; 

:rn 

we have what we call a voucher. This is a voucher 
check. 

Q. In other words, Boyko's name is not on 
here, the Wimple Auto Company's name is not on 
here, nor the a1nount of the check that you gave 
to the Wimple Auto Company is not on here? A. 
That is just a work sheet. 

Q. Are they? A. No, sir; that is just a work 
sheet, that is not the right record. 

~'1r. Green : Does your Honor refuse 
to let that go in? 

Mr. Rinzler: I object to it. 
The Court: You have not proven it yet. 

In view of counsel's objecting to this rec-
ord going in because of its apparent lack 
of materiality I will sustain the objection. 

Q. Mr. "\Vill, do you have any other record to 
40 which you could refer which would link up and 
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Willia1n Will-for Plaintiff-Direct. 

show that this draft was given in payment of 
the Boyko account and another account to the 
Wimple Auto? A. No; the original cash voucher 
you haven't got in court here. We issue a cash 
voucher and a check at the same time and it 
gives the note numbers of the accounts that go 
to make up that check. Unless you have that 
in your papers I couldn't tell you that. 

By the Court: 

Q. You have no record here at all? Don't you 
keep a ledger account? A. vVe have. That is in 
the office. 

Q. vVhat does that show? A. It shows--

Mr. Rinzler: He hasn't them here. 

Q. What does it show? A. That shows the 
note numbers and· the purchaser's name and every-
thing else, and those items tie up with the amount 
of the check. This happened to be two accounts 
that make up that check, and we haven't got that. 

By Mr. Green : 

Q. Will your collection card show that this 
check was given or will it tend to link up this 
account? A. 1-'he collection card shows a check 
was issued on l\ilay 24, 1923. 

By the Court: 

Q. To whom? A. To the Wimple Auto Com-
pany. 

Q. "\Vhat else does it show? A. And it gives 
the purchaser's name, John Boyko, and the 
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amount of the note and the amount of payment 
to be made. 

Q. ,vhere is the notation on this that the check 
was made out? A. Up in the upper lefthand cor-
ner is the date. 

Q. 5-24-23? A. Yes. 
Q. What was that amount? A. That is the 

date we purchased the note. The date we pur-
chased the note we issued a check. 

Q. Is there anything on here which indicates 
how much you paid for the note? A. No, sir, we 
don't put that on there. 

The Court: You might show that to 
Mr. Rinzler. 

( Mr. Rinzler examines card.) 
Mr. Rinzler: I submit, if your Honor 

please, there is nothing on this check, even 
taken in connection with this card, which 
would show the relationship of this card 
to a material point in this case. 

The Court: The witness has testified 
that the date identifies it with the check; 
that the amount is not given there, but that 
he testifies that it is the check that was 
given and referred to that account. It so, 
I think it is admissible and it will be 
allowed. 

Mr. Rinzler: It would be a matter of 
whatever weight it is for the jury? 

The Court : Certainly. 
The '1Vitness : Your Honor, here we have 

the account number. This corresponded 
with the note paid. On here we have the 
amount of the note, $978 a.t the bottom. 

, 
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(Paper marked Exhibit P-2.) 

The Court: The witness now calls my 
attention to what he did not call attention 
to before that there is a ·number on here 

' that corresponds with the note number and 10 
the amount $978.66 here is, the amount of 
the note. You may off er that in evidence 
in conjunction with the other, if you wish, 
for what it may be worth. 

(Pa.per marked Exhibit P-3.) 

By Mr. Green: 

Q. '1Vhen that note was purchased by you did 
you have any notice of any defect or informity in 
the note? A. None whatever. 

Mr. Rinzler: I object to that as a con-
clusion. 

The Court: I will allow it. 

Cross exa,mirwtion by Mr. Rinzler: 

Q. You are quite experienced in the nature of 
the business that you have been doing for your 
company the Commercial Credit Corporation? A. 
Yes. 

Q. By the way, that is a New York corporation, 
is it? A. That is right. 

Q. In connection with your duties at the office 
you now hold and your previous office that you 
held, all told you have been working for your 
cnmpany transacting business of a similar nature 
in New Jersey for how long? A. I have been 
with the company over eight years. 

20 
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Q. During all that time this Commercial Credit 
Corporation has been doing business constantly 
in New Jersey? A. Yes. 

Q. Having done a great many transactions of 
business in New Jersey, hasn't it? A. It has. 

10 Q. Similar contracts? A. Yes, it has. 
Q. And similar transactions? A. That is right. 
Q. You know of them personally? A. Yes, sir. 
Q. You know that that has been done prob-

ably hundreds of times in eight years past? . A. 
That is right. 

Q. Would cover a period say dating back pre-
vious to 1920? A. 1917. 

Q. From 1917 continuously? A. Over eight 
years. 

20 Q. I think you stated this was a New York cor-
poration? A. Affiliated under the Banking Laws 
of the State of New York. 

Q. A New York corporation? A. That is right. 
Q. Your company has done a great deal of 

business with the Wimple Auto Company, haven't 
you? A. Has done considerable, yes. 

Q. You know that this note, Exhibit P-1, is 
torn off at the perforated edge from another por-
tion of a paper that was attached to it, don't 

:w you? A. Yes, that is right. 
Q. That is not here, is it? A. I don't know. 

I haven't it. 
Q. The lower part is what is the note? A. 

That is right. 
Q. But there was a portion, probably eight times 

. as wide as this, that is, from top to bottom? A. 
No; just goes about to here, that is about all. 

Q. That was torn off? A. That is right. 
Q. You never spoke to Mr. Boyko before this 

:f O transaction? A. Never met him. 

23 

William Will-for Plaintiff-Cross. 

Q. Came into the hands of yourself for the com-
pany, did it? A. No. 

Q. In fact, you never communicated with him 
at all until after the note came into your posses,. 
sion? A. No. 

Q. You didn't find out the kind of a transaction 10 
it was, did you? A. No; it is not a matter under 
my jurisdiction. 

Q. Did anybody do it in your company as far 
as you know? A. The credit department. 

Q. Were you there? A. I was not in the credit 
department. 

Q. You don't know what was done, do you? 
A. No. 

Q. Now, when you finally made a demand of 
Mr. Boyko, you were told that this was a fraud, 20 
weren't you? Yes or no. A. I don't know; that 
was taken by the legal department. 

Q. That would belong to someone in the legal 
department? A. Yes. 

Q. Didn't you learn from your lawyers then 
this was claimed to be a fraud? A. That didn't 
interest me. 

Mr. Green: I object to the type of cross 
examination, your Honor. I think the cross 30 
examination should be limited to the 
amount due on the note and how the note 
came into the hands of the Commercial 
Credit Corporation. 

The Court: You asked whether he had 
any notice of any infirmity of this note . 
That opened the door. I will allow it. 

Q. Did you know that this was an automobile 
trade-in? A. Yes, I knew that. 40 
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Q. Did you inquire about the circumstances 
surrounding it? A. No. 

Q. Did you care about that? A. It didn't 
come under my jurisdiction. 

Q. Did you make any inquiry about it at all? 
10 A. I did not, personally, no. 

Q. Who paid you those four instalments. Mr. 
Will? A. I imagine Boyko paid-. -

Q. Not what you imagine ·, I want to know who 
paid them to you? A. Boyko. 

Q. Why, you are the assistant treasurer, aren't 
you? A. I am. 

Q. By what means of payment did he pay that 
to you? A. I can't tell that. 

Q. I want you to tell us from your records if 
20 you cannot tell from your memory. A. I can't 

tell f rmn my records right here. 
Q. Point out to me in the record the fact of 

wbP-n you received the payment from Mr. Boyko. 
A. It shows the payment. 

Q. Point out to me on that record that John 
Boyko, the defendant in this case, paid you even 
a penny on this account? A. I can't tell you that 
from those records. 

Q. This record does not connect up John 
30 Boyko with the payment of even a penny on this 

account, does it? A. Shows we received four 
payments. 

Q. I asked you whether it connects up John 
Boyko with paying even a penny? Does it; yes 
or no? A. It is according to the way you look 
at it. 

The Court: No; it is according to what 
it says. What does it say? 

The Witness: That shows two payments 
40 were paid by John Boyko. 

l 
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The Court : Where are they? 
The Witness: Shows "Paid by maker"-

paid by M, stands for maker, and D by 
dealer. 

Q. How was that paid? A. It doesn't show 10 
there. There is the two, June 23rd and August 
9th. 

Q. It doesn't show who paid the other two 
then; that is not marked M? A. Shows paid 
by D. 

Q. Where? A. Right here; D is dealer and 
M is maker. 

Q. How was paid, by check or cash or money 
order or by draft? A. The record here wouldn't 
show it. 20 

Q. Haven't you any record that would show 
it? A. Have to look up our deposit ticket for 
that. 

Q. Have you any record that will show that Mr. 
John Boyko made a payment? A. I haven't 
got any. 

Q. Have you got anything in that file amongst 
your records connecting him up with making a 
payment? A. No, I have nothing. 

Q. Have you a letter showing that he agreed to 30 
pay it or showing he made a payment to you? A. 
We have a letter. We-have· the contract. 

Q. A letter from Mr. John Boyko? A. There is 
none in the file. 

Q. Nothing at all, have you? A. None in my 
file. 

Q. You have taken the whole file that relates 
to your case? A. I have some, unless the attor-
neys have some. 

Q. If he has anything in the room that will 40 
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show Mr. Boyko remitted it to you I would like 
to see it. A. It is up to hiin. 

Mr. Rinzler: Have you, Mr. Green? 
Mr. Green: No; I have no letter from 

Boyko. 

Q. You have none. You have no corresponding 
with Mr. Boyko, have you, fro1n him? A. I 
haven't anything. 

Q. I n1ean you in behalf of your company? A. 
No, none in the file. 

Q. The company has none as far as you know, 
because you have the file here? A. That is right. 

Q. What is meant by the term "Repurchase 
acrreement" on this card that you have offered in 

20 e;idence with the note? A. That is a certain con-
tract that we have if the party falls down in the 
payment we can fall back on the dealer. 

Q. F'all back on the dealer. Did you ever talk 
to Lester about this account? A. I did not. 

Q. Ever talk to Wimple about the account? A. 
I did not. 

Q. Both of those men were affiliated with the 
Wimple Auto Company, weren't they? · A. Yes. 

30 Q. After this case was put in the hands of the 
attorneys, Green & Green, whom did they com-
municate with about the matter? A. Our legal 
depart1nent. 

40 

Q. Well, they are the legal department, aren't 
they? A. No; we have a legal department that 
handles these things between our company and 
the outside attorneys. 

Q. Didn't they tell the legal department what 
our defense was to the case? A. They did. 

Q. Didn't we call to their attention--

t 
f1 
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Mr. Green : I object to what took place 
between the attorney and the legal depart-
ment of the Commercial Credit Corpora-
tion. 

The Court : If he knows he can tell. 

A. I don't know. 
Q. Well, you were subpoenaed to be a witness 

here, weren't you? A. I was told only yesterday 
to come up to court. 

Q. You didn't know before this you were going 
to be a witness here? A. No. 

Q. Hadn't the slightest idea? A. No. 
Q. Who else could have been produced as a 

witness to prove the account, if not you? A. No 
one. 

Q. Didn't you expect to be a witness here, Mr. 
Will ; yes or no? A. No, I did not. 

Q. Even though you were the only individual 
that the company could produce to prove this ac-
count you did not expect to be called as a wit-
ness before yesterday, did you? A. Not until 
yesterday. 

Q. Now you knew of course that there was 
another paper attached to this note that is torn 

10 

20 

off at the time you got it, didn't you? A. That 
30 is right. 

Q. Did you inquire about it; yes or no? A. 
,vhy, yes. 

Q. Did you, yes or no? A. No, I did not. 
Q. Have you got it here? A. I haven't got it. 
Q. Have you it here? A. I haven't got it. 
Q. Then you have not the whole paper here, 

have you? A. The attorney may have it. 
Q. Have you? A. I haven't got it. 
Q. Will you call on your attorney to present 

it if he has it? A. That is up to him. 
40 
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Q. Have you it, Mr·. Green? 

:Mr. Green: Yes. 
Mr. Rinzler : May I see it? 
~Ir. Green: Certainly. (Produces paper 

and hands to Mr. Rinzler.) 

Q. Is this the paper that was attached to it? 
A. It is. 

Q. You did not care about that at all at the 
time you got the note Exhibit P-1, did you? A. 
Sure I did. 

Q. Well, did you have it before you? A. At 
the time I issued the check I had both papers 
before me. 

20 Q. I thought you said a moment ago that when 
the note came into your possession when you 
bought it it was; torn off from the rest of the 
sheet and you didn't have it before you? A. That 
is torn off by me when I 0. K.'d the check. One 
is a note and one is the conditional sale contract. 
The reason we tear that off is because we send the 
notes down to the trustee, which we put up as 
collateral. 

Q. This paper you just handed me which was 

30 attached to the note and which is now torn from 
it, does it show that the car for which the note 
Exhibit P-1 was given was traded in for another 
car to Boyko? A. Will you repeat that? 

Q. Does this paper which was torn off from the 
perforated edge from the note P-1 show at all that 
it had any ,reference to an automobile traded in 
one car for another with an additional cash con-
sideration? ' A. You mean does1 this particular 
paper show that we got a trade-in on the other 

40 car? 
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Q. Yes; there was a trade-in between the Wim-
ple Company and Boyko? A. No, it does not. 

Q. Does it show or mention the name of An-
drew Boller there? A. No. 

Q.. It does not, does it? All this shows is an 
out-and-out sale of the car by the Wimple Auto 10 
Company to Mr. Boyko; that is right? A. That is 
right. 

Q. That is all it shows? A. That is right. 

Mr. Rinzler: I suppose you wish this 
in evidence too; it is attached to the note. 

Mr. Green : You can offer it if you wish. 
Mr. Rinzler: I am going to move that 

the note be expunged from the record un-
less this paper, which it now appears was 20 
attached to it, goes with it in evidence as 
their exhibit. I cannot offer anything on 
their case. 

The Court: You can have it marked for 
identification and offer it later, if you 
want it in. 

Mr. Rinzler : If your Honor please, I 
move at this time that the note P-1 be ex-
punged from the record, it appearing from 
their own testimony . that the paper upon 30 
which the note part appears is not the 
whole paper; that it was torn off from the 
paper which the witness can produce, and 
that was the whole paper. 

The Court: Motion denied. 
Mr. Rinzler: I ask an exception. 
The Court: You may have it. I do not 

understand it was the whole paper, but it 
was attached by perforations, indicating 
they were two separate papers. 40 
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Mr. Rinzler: They were one paper torn 
off. 

The Court: Yes; one paper at one time, 
but it was intended that they be separated, 
otherwis 'e the perforations would not have 

10 been there. 

( Paper marked D-1 for Identification.) 

By the Court : 

Q. Mr. Will, who is the owner of this note now? 
A. We are. 

Q. You mean the Credit Company? A. Oom-
mercial Credit Corporation. 

Q. Who has been the owner of it? A. We have 
from the time we bought it from Wimple Auto. 

20 Q. Always been the owner of it? A. Yes, sir '. 
Q. What is this endorsement on this paper, "To 

the order of Metropolitan Trust Company of New 
York"? A. They are our trustees, your Honor ·, 
.and we deposit the note with the trustGes, and 
we have to endorse it over to them. 

Q. In other words , you parted with the owner-
ship, didn't you? A. Well, we still have it, but 
we just left it down there as collateral from which · 
we borrow money. We borrow money from this 

30 particular bank. 
Q:. So that endorsement was not for the pur-

pose of transferring the ownership, but just the 
custody, and because they were trustees; is that 
right? A. That is right. 

Q. Very well. 
:Mr. ·Green : At this , time I would like to 

offer in evidence the certificate of the Secre-
tary of State. 

4o The Court: That is all? 
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:Mr. Rinzler: If you will present the 
one I hold, which is an exemplified copy-
yours is an abbreviated form. 

Mr. Green: I have one under date of 
February 25, 1926. 

Mr. Rinzler: February 25, 1926? Well, 10 
I have one that relates to the time when 
suit was commenced and previous thereto. 
That is, not an exemplified copy. 

Mr. Green: A certified copy from the 
S:ecretary of State is admissible in evi-
dence. 

The Court: What objection have you to 
the more complete copy? 

Mr. Green : If that will show--
Mr. Rinzler: It conies, fro1n the Secre- 20 

tary of State and it is an exemplified copy 
under the hand and seal of the Secretary of 
State of the State of New Jersey. 

Mr. Green : Yes . 
'rhe Court : They both show the same 

thing, except one is dated. 

( Paper marked Exhibit P-4.) 

l\fr. Green: Mr. Will, the only relation 30 
you have with the Wimple Auto Com-
pany--

The Court : Just a moment. You did 
not ask this witness what this : paper was, 
and you do not need to do that. What is 
this paper? 

Mr. Rinzler ': This document, if your 
Honor please, is a paper issued under the 
hand and seal, certified under the hand and 
seal of the Secretary of State and under 40 
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the hand and seal of the Governor of the 
State of New Jersey, the then Governer 
George S. SHzer-it is an exemplified state-
ment s:howing the Commercial Credit Cor-
poration, and that is the plaintiff in this 
cas.-e--

Mr. Green : Yes. 
Mr. ,.Rinzler: -is a foreign corporation 

organized under the laws of the State · of 
New York; that a certificate of authority 
was issued to the Commercial Oredit Cor-
poration, a New York corporation, author-
izing said corporation to transact business 
in the State of New Jersey; said certificate 
of authority having been is:sued on July 22, 

20 1924. That is correct, isn't it? 
Mr. Green: Yes. 
The Court: Let it be received. I un-

derstand there is no objection to it? 
Mr. Green : No, there is no objection. 

( Paper marked Exhibit P-4.) 

ALFRED V. R. Dou.EMUS) sworn. 

30 Direct examination by .1.1/ r. Green : 

Q. Mr. Doremus, you were connected with the 
Win1ple Auto Company, Inc.? A. Yes:. 

Q. In what capacity? A. I acted as secretary 
for the1n and kept some of their records. 

Q. I show you a draft of the Commercial Oredit 
Corporation, payable to Wimple Auto Company, 
Inc., marked Exhibit P-2. Was that received by 

40 you? A. Yes, sir. 
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Q. And that endorsement on the back is yours? 
A. Is in my ·handwriting, yes. 

Cross exa,mination by Mr. Rinzler: 

Q. All you know is that you received the check 
which is shown to you? A. It was: just given to 10 
n1e for deposit. 

Q. For deposit? A. Yes. 
Q. Given to you by whom? A. Well, I couldn't 

say that now, it is so far back. 
Q1. Wimple Auto Oompany is no longer · in ex-

istence, is it? A. No. 
Q. Do you know where Mr. Lester is, the finan-

cial manager? 

Mr. Green: I object to any further 
questions outside of the draft. 

The Court: Objection sustained. 
Mr. Rinzler: As. my own witness? 
The Court: As improper cross examina-

tion. 
Mr. Rinzler: I will ask the question of 

him as my own witness 1. 
The Court : Ask it when the time comes. 
Mr. Rinzler ·: J us.t one question. I did 

not want to keep him. 
The Court: All right. There is no ob-

jection. 

Q. Is Mr. Lester, who is the financial manager 
of the Wimple Company, anywhere available that 
you know of? A. No. 

Q. Is Mr. Wimple . anywhere available? A. 
Which one? 

Q. Mr. Herman Wimple, who is an officer of 
the cmnpany? A. No. 

PLAINT'IFF RESTS. 

20 
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JOHN BOYKO, sworn. 

Direct emamiinati-pn by Mr. Rinzler: 

Q. Mr. Boyko, you are a fireman? A. Yes, sir. 
Q. C'Onnected with the City Fire Department of 

I) · ·? AY . assa1c . . es, sir. 
Q. Been a fireman for ·how many years? A. 

Why, for about seven years. 
Q. Living in Passaic for how many years? A. 

All my life. 
Q. How many years is that? A. Why, 32. 
Q. Boyko, you signed the paper marked in evi-

dence P-1, didn't you? A. What paper is that? 

20 
Q. It was this paper, referring to Exhibit P-1? 

A. Yes, I signed it, but it was a bigger paper than 
this. 

30 

Q. Where were you when you were first asked 
to sign this paper with the bigger paper attached? ' 
A. Headquarters. 

Q. Fire headquarters? A. Fire headquarters. 
Q. That is in the Municipal Building at the 

corner of Prospect Street and Howe Avenue, Pas-
• ? A y . siaic • • es, s1r'. 
Q. Where was the Wilnple Auto Company lo-

cated at that time? A. Right across the street. 
Q. On Howe Avenue? A. Yes, sir. 
Q. Who came to call you first? A. Herman 

Wimple came over to call me. 
Q. What did you say to him? ' A. He came over 

and asked me, asked me to come over and sign 
some papers. 

Q. What did you answer? A. I told him, 
"What papers?" I says, I can't leave head-

40 quarters; I will be over tomorrow." Well, he 
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says, "It will only take you a minute, and I 
will tell one of the fellows to let you know in 
case the fire alarm comes in." I said, "I can't 
leave headquarters." 

Q. Did you run over? A. After a while I ran 
over, and he handed me the papers, and I asked 10 
him, "'1Vhat papers are these, Herman?" And 
he says to me, "Why, your touring car, the tour-
ing car you gave us, Mr. Hopkins-" he is a clerk 
In--

Q. Well, he is the sergeant at arms of the 
Passaic District Court? A. Yes. 

Q. He was buying the touring car that you were 
turning in as part of the price for the car that 
you were buying from the Wimple Auto Com-
pany? A. Yes ; and he tells me, "Here is the 20 
paper. You have this car, of course?" I said 
"Sure". 

Q. You mean the touring car? A. Yes, I said, 
"You ought to know that; it was bought from 
you." Well, he says ''You paid up everything?" 
I said, "I sure did." He says, "Sign these papers. 
vVe want to give Mr. Hopkins the car and get the 
license to-day." 

Q. Now he represented to you that the paper 
that you were signing was to enable him to get 30 
his license on the touring car? A. Exactly. 

Q. That they are transferring the touring car? 
A. My touring car. 

Q. And that Hopkins was buying it? A. Yes. 
Q. The touring car you were trading in as 

part of the price to the Wimple Auto Company? 
A. Yes; they allowed 1ne $700 on it. 

Q. How much cash did you pay the Wimple 
Auto Company in addition to the automobile 
that you traded in on this exchange? A. $400. 40 
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Q. What kind of a car did the Wimple Auto 
sell you on that? A. It wasn't the Wimple Auto 
selling to me. I understand Mr. Boller was sell-
ing. Boller owned this car and he was there 
at the time. 

Q. He owned it? A. Yes. 
Q. He gave you the bill of sale for it? A. That 

is it. 
:Mr. Green: I object to any testimony as 

to Boller or anybody outside of the maker 
of the note. I do not think it is relevant. 

The Court: This is the defense, which is 
fraud, and it is relevant. 

Mr. Green: There is no linking it up 
with the Commercial Credit Company. 

The Court: I will allow it. 
Mr. Green: I ask an exception. 

By the O ourt : 

Q. Who was Mr. Boller? A. Mr. Boller, your 
Honor, was the fellow that owned the car before 
I bought it. 

By Mr. Rinzler: 

Q. You mean the touring car? A. Yes, the 
coupe. The coupe, understand, ~Ir. Boller owned 
the coupe. I was buying this coupe of Mr. 
Boller. 

Q. In other words you were buying a coupe 
car and trading in your touring car for it? A. 
Yes. 

Q. You owned the touring car? A. Yes. 
Q. You were trading that in and paying some 

40 cash in exchange? A. For the coupe. 
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Q. For _Mr. Boller's Coupe? A. Yes. 
Q. Mr. Boller was selling you the coupe? A. 

Yes. 
Q. The transaction going through the offices of 

the Wimple Auto Company? A. Yes, sir. 
Q. That was the company that originally fl- 10 

nanced your touring car? A. Yes, sir. 
Q. Did you pay for the coupe the whole price? 

A. They wanted $1,100 for it and I gave them-
Mr. Boller was there and I asked him whether it 
was his, and he says yes, and I said, "How much 
will you give for the touring car?" He says 
"$700." I says, "If I give you $400 will you take 
it?" He says, "Yes." I gave him a touring car 
and $400 cash. Mr. Boller was there when I 
gave it to him. 20 

Q. And did you pay for this coupe in full? 
A. Yes, sir. 

By the Court: 

Q. Did you give him a bill of sale for your 
touring car? A. Yes, sir. 

Q. ,vhen? A. At the time I made the transac-
tion. 

Q. Well, then, why did you sign the othe, 30 
papers? A. Why, this here was signed later, 
your Honor. 

Q. Yes. A. This here was signed a couple of 
days after. 

Q. You thought it was a bill of sale, didn't 
you? A. No, sir. I didn't exactly think it was 
a bill of sale. 

Q. What did you think it was? A. Why, I 
thought they wanted to let me sign a paper that 
this touring car was clear from payments to the 40 
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finance company. That is what I understand it. 
Q. Did you read it? A. I didn't have no time. 

I work and I was not allowed to leave head-
quarters. I didn't want to sign it and I told him 
I would be around to-morrow, and he said Mr. 

10 Hopkins is--
Q. You did sign it? A. Yes, sir. 
Q. How many places? A. I don't know. I 

think it is one or two. 
Q. And you saw without reading that this 

was- A. There was nothing on, your Honor. 
There was nothing on there at the time · I signed it. 

Q. What do you mean? A. It was not filled in; 
just the prints. 

Q. You signed it in blank? A. Yes. 
20 Q. Do you do that regularly? A. No, sir; I 

done that the first time with Mr. Wimple, and 
I wired that place and they haven't paid me to-
day. I believed them above that; I thought they 
were nice--

Q. vVho is Mr. Boller? A. Mr. Boller owned 
this car and I bought--

Q. What connection has he with the Wimple 
Auto Co1npany? A. Why, he was buying another 
car, your Honor. He was buying a Chalmers. 

30 Q. He was not connected with it? A. No, sir. 
Q. Just a customer of theirs? A. Yes, sir. 

By Mr. Rinzler : 

Q. The Wimple Auto Company was transacting 
this trade in for Mr. Boller? A. Yes, sir. 

By the Court: 

Q. Who did you pay the $400 to? A. I paid 
• $400 to Lester, the general manager of the Wimple 

40 Auto Company. 
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John Boyko-for Defendant-Direct. 

Q. ,vhat did he have to do with it? A. They 
were selling this :Mr. Boller another car. Mr. 
Boller wanted to sell this car; it wasn't big 
enough, as he told me, and he wanted to take a 
Chalmers, and that is why they were trying to 
put the deal through, so Mr. Boller would take 
the Chalmers. 

Q. Then it was a complicated affair? A. I guess 
it was. I have had more trouble with this--

Q. ,vell, don't tell us about that. 

By Mr. Rinzler: 

Q. Boller was there? A. Yes, sir. 
Q. He was satisfied with the arrangement? A. 

Yes, he was satisfied. 
Q. You parted with the whole money? A. 

He even signed a bill of sale afterwards. Yes. 
Q. Is this the bill of sale he gave you at the 

time the transaction when your money was turned 
over on your car? A. Yes, that is it. 

Mr. Rinzler : I offer the bill of sale and 
assignment in evidence. 

Mr. Green: I object to the bill of sale 
until it is proved and until it is shown 
that the bill of sale is connected up with 
the Commercial Credit Corporation. 

Mr. Rinzler: It is the transaction in-
volved in our defense. 

The Cop.rt: I will allow it. 
Mr. Green: I ask an exception. 

( Paper marked Exhibit D-2.) 

Q. You di<l not know this was a note then when 
you signP(l it'? A. No, sir. 

10 

20 

30 

40 
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John Boyko-for Defendant-Direct. 

Q. You say it was not filled in? A. No, sir. 
Q. And the paper that was torn off from it since 

then was also not filled in? A. No, sir. 
Q. It was just a whole printed statement? A. 

That is all. 
10 Q. Had you known it was a note would you 

have signed it? A. I never would. 

Mr. Green: I object to that as leading. 
The Court: I will allow it. 

Q. Were you told it was a note? A. No, sir. 
Q. Did you have any intention of signing a 

note? A. No, sir. 
Q. Would you have signed it if you knew it 

20 was a note? A. I never would. If I had signed 
it I would have got paid for it. 

Q. You say you left your duty and were not 
supposed to do it? A. Yes, sir. 

Q. And they said if there was a fire alarm they 
would call you? A. Yes. 

Q. Were you in the place more than a fraction 
of a minute? A. I just went there and signed 
and right back again, because I was not supposed 
to leave headquarters. 

30 Q. Did you ever pay the money to the Commer-

40 

cial Credit Company on this account? A. No, 
sir. 

Q. Sure? A. Certainly. 
Q. Positive? A. Positive. If they can show 

me they will get the balance. 

Mr. Green: I object to that statement. 
The Court: Objection sustained. Strike 

out the latter part as not responsive. 
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Q. The fact is, sir, that you did not make a 
single payment of money or a payment of any 
money whatsoever to the Commercial Credit Cor-
poration? A. Never made it. 

Q. When they notified you later on that they 
wanted some money from you what did you do? 10 
A. They notified 1ne once and I went up to the 
,vimple Auto Company, I asked them what the 
trouble was, I said, "What do you call this stuff," 
and Wimple says, "vVhy, what is the matter?" 
I says, "Look here," and I handed that stuff to 
him. Then the Co1nmercial Credit Company sent 
me a letter, I believe it was. 

Q. Demanding the money? A. Yes, sir. 
Q. You handed it to them? A. Yes, sir. I said, 

"If you don't straighten this out I am going over 20 
to see a lawyer right a way." 

By the Court: 

Q. vVhat did they say? A. They said, "We will 
fix things up." They took everything over and 
they were supposed to take it up. Then I didn't 
hear anything until they went bankrupt; they 
came and closed the house up, and next day I 
get a note from the Commercial Credit Com- 30 
pany that--
. Q. That is the next day? A. The next day; I 

came home and there was a note at the house. 
Q. Then you turned the matter over to me? A. 

Yes. 
Q. Is that the reason why you don't want to 

pay any part of it? A. That is the reason I won't 
pay anything. 

Mr. Green: I object to that as leading. 40 
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John Boyko-for Defendant_._Direct. 

The Court: I think it is an objectionable 
question. Stricken out. 

Mr. Rinzler: I now offer in evidence, 
your Honor, the part that was torn off from 
the note at the perforated edge. 

10 The Court: Let it be received and 
marked. 

(Paper marked Exhibit D-1.) 

Mr. Rinzler: May I call to your Honor 
and the jury's atte1~tion that this bill of 
sale which was marked in evidence is a bill 
of sale issued originally by the Garfield 
Auto Company to Adrian Boller for the 
Maxwell coupe he testified to, and subse-

20 quently the purchaser Adrian Boller signed 
this bill of sale in writing on the inner 
side of it to the defendant John Boyko on 
May 16, 1923, and it is witnessed by two 
witnesses and acknowledged on the same 
day before a Notary Public. 

By the Court: 

Q. ,vhat kind of a car did you buy? A. A 
30 coupe, sir. 

Q. ,vhat kind of a coupe? A. :Maxwell coupe, 
sir. 

Q. vVhat year? A. Why, I couldn't tell you 
just now what year it was. 

Q. Did it have a locking device on it? A. Yes, 
I think it had. 

Q. What kind? - A. Why, I forget the name of 
it. I forget the name of it, Judge. I think it 
was a Simplex or something like that, I think it 

40 was. 
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John Boyko-for Defendant-Direct. 

Q. All right. A. Because I had three cars. 
Q. How old were you at that time, 1923? A. 

About 27 years old. 
Q. How old are you now? A. Thirty-one or 

thirty-two, going on thirty-two. 
Q. Your mathematics are bad. Did you tell 10 

him how old you were at that time? A. No, sir; 
they didn't ask me. 

Q. Did they fill any part of this paper in? A. 
No, sir. 

Q. Exhibit D-1? A. Is that the piece that is 
torn off? 

Q. Yes? A. No, sir ; they didn't fill anything 
while I was there. 

Q. So when you signed it you signed it in two 
places? A. Yes, sir. 20 

Q. Or three? A. Two places, I think. 
Q. Well, there is one on the front? A. I think 

it is two. 
Q. That is your signature? A. Yes, sir. 
Q. Here is one on the · back? A. Yes, that is 

mine. 
Q. And here is the one on the bottom? A. Yes, 

that is three. 
Q. There was no writing at all? A. No writ-

ing at all on the three. 30 
Q. Where was this, down below? A. I think- -

yes, sir, it was all on the bottom, I think that is 
just the way it is. 

Q. This says you are 29 years of age. How 
would they get that? A. I bought cars from them 
before, Judge. I bought the touring car from 
them. 

Q. You were 29 then? A. Well, I guess I 
was 28 or 29, something like that. 

40 Q. Then where did you live at that time? A. 
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Why, I lived at 28 Burgess Place, sir. You know, 
Judge, I wired that--

Q. That is what it says here, too? A. I bought 
a car from them before. I wired that--

Q. How long had you been a fireman at that 
10 time? A. Why, about four or five years, three or 

four. 
Q. This says five years. How did they know 

that? A. Right across the place. 
Q. Had they been in the place for five years 

across the street? A. I guess they had been 
around there for quite a while. They had been 
around that corner and a block away on the 
opposite corner. I bought the car from them be-
fore. I bought two, in fact, Judge. I never had 

20 no trouble 
Q. Who was the chief of the firemen at that 

time? A. Chief Bowker, sir. 
Q. Who was captain? A. The captain was 

either Captain Shay or Captain Bowen. 
Q. Ever hear of Captain Turner? A. No, sir; 

he was a captain of detectives; he is no fireman. 
Q. But these are references, aren't they? A. I 

guess they are. 
Q. Did you give them references? A. No, I 

30 did not give them no references at that time. 
Q. Do you know a George :M:a.pes? A. No, sir, 

I don't know him, sir. 
Q. Living in Prospect Street, Passaic? A. No, 

sir; I don't know either one of the two. 
Q. Do you know Chief Bowker? A. I know 

Chief Bowker, yes. 
Q. You know Captain Turner? A. Yes. 
Q. Did you give them these na1nes? A. No, 

sir. 
4 0 Q. For references? A. No, sir; didn't give the1n 

anything. 
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Q. You didn't tell them you were a fireman 
for five years? A. No, sir. 

Q. Didn't tell them you were living at 28 Bur-
gess Place? A. They had tha.t. 

Q. You didn't tell the1n? A. No, sir. 
Q. You didn't tell them you were 29? A. No, 10 

sir. 
Q. Didn 't tell them you had two dependents? 

A. No, sir. 
Q. Didn't tell them you were married? A. No, 

sir. 
Q. Didn't tell the1n you had no checking ac-

count? A. No; I didn't tell them anything about 
a check account. 

Q. You didn't tell them you owned no real 
estate? A. No, sir. 20 

Q. Didn't tell them you were an electrician? 
A. Why, I wired their place. 

Q. You didn't tell them that? A. No, sir; I 
didn't tell them, sir. 

Q. I guess that is what e-1-e-c-t-r-i-c-i-o-n means? 
A. Yes, sir. They owe me for that job yet, 
Judge; they owe me $55 for that job yet. 

Q. Proceed? 

By Mr. Rinzler: 30 

Q. :Mr. Boyko, you say you had previously 
bought a car from them? A. Yes, sir. 

Q. And all of the information about your age 
and w horn you had given them as references, 
they already had that data? A. They probably 
got it from this other. 

Q. On this occasion you gave them no such 
information at all? A. No, sir, not on that trans-
action. 40 
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John Boyko-for Defendant-Cross. 

Q. It was a cash transaction? A. That is all. 
Tha.t was cash, yes, sir. 

Q. You say when you previously bought a 
car it was on the financial arrangement? A. 
Yes, sir; and it was paid for. I paid up .. 

10 Q. By the way, what did you do before you 
became a fireman, for a living? A. I was in the 
Navy. 

Q. How long were you in the Navy? A. About 
. seven years. 

Q. Before you went to the Navy, what did · 
you do? A. Why, putting corners on paper 
boxes. 

Q. In a factory? A. Yes., sir. 
Q. Ever in business? A. No, sir. 

20 Q. Then you were in the Navy for seven years? 
A. Yes, and I was put in the electrical school 
and went for a year to the Brooklyn Navy Yard 
electric school, and that is where I learned my 
electrical training. 

Q. Been a fireman since that? A. Yes, sir. 
Q. All told, how many years do you know the 

Wimple Auto Company to have been in existence 
around the Fire Department? A. Since I was in 
the Fire Department. 

30 Q. Since when? A. Say since 1918. 

Cross exa,rnina.tion by Mr. Green : 

Q. Mr. Boyko, you say that you bought other 
cars on a conditional sale contract? A. Yes. 

Q. You have seen a conditional sale contract 
before then, haven't you? A. Yes, I have seen a 
conditional contract. 

Q. You have seen it on numerous occasions? 
40 A. Yes, but it was a different type. 
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Q. Just a minute. You have also seen a bill 
of sale on an automobile? A. Yes, sir. 

Q. Well, even though you have been working 
in the paper box factory and been in the Navy 
and in the Fire Department, you are able to read 
and write? A. Yes, sir. 10 

Q. If you look at a paper that shows in heavy 
type "Conditional sale contract'' you can read 
that, can't you? A. I sure could, but there was 
nothing on there at the time. 

Q. There was nothing on at all? A. You mean 
printed? 

Q. The printing? A. Yes. 
Q. You saw that said conditional sale contract? 

A. No, I never took notice. 
Q. You had an opportunity? A. I wouldn't 20 

say I had an opportunity; I was there for a sec-
ond ; I ran over and ran back. If the Chief 
finds out I leave the post while I am on duty I 
suppose I will get something. 

Q. How long have you been a fireman? A. 
About six or seven years. 

Q. You know you are not allowed to leave 
your post, are you? A. Certainly. 

Q. The leaving of your post, that was a breach 
of your trust, wasn't it? A. Well, I wouldn't 30 
say exactly. It is right across the corner, and I 
don't see where--

Q. You are not supposed to go out during the 
time? 

Mr. Rinzler: I object to it as irrele-
vant. 

A. vVe hang around that place; that is, the front 
of the building, not across. 40 
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John Boyko-for Defendant-Gross. 

Q. But you did violate the rules in going out 
to transact some business? 

Mr. Rinzler: I object. 

A. I will say in one way, yes. 
Q. How long did you say you were over there? 

A. Why, I don't know. I couldn't see-I couldn't 
stay a half a minute; I don't think a half a 
minute. 

Q. How many times were you asked to write 
your name in a half a minute? A. Well, what-
ever you see there. 

Q. When anybody puts a piece of paper in 
front of you do you sign your name and do not 
look at it? A. Well, no; no, I don't. 

Mr. Rinzler: I object. 
The Court : I will allow it. 

A. If I got the time I would look it over. 
Q. Is it your practice if you have not the time 

to scribble your name in in a hurry? A. Not ex-
actly. I had dealt with these people before and 
bought a car from them before and put in this 
wiring-as I said before--and they always seemed 
good to me, I never expected anything like that 
to turn up. 

Q. In regard to the contract her·e, you signed 
your name here? A. Yes. 

Q. Did you look above at all? A. Did not look 
above at all. 

Q. ,vas there anything to cover up the part 
above? A. No, I wouldn't say. 

Q. There was nothing to cover? A. I never 
took notice; I wouldn't say there was something 
to cover. 

.. 

. ' 
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Adrian Balla-for Defendant-Direct. 

Q. If you had looked you would have seen 
there was something there? A. Yes, sure. 

Q. You did not look? A. Exactly, because I 
did not have the time. 

Q. You did not have the time, and that is your 
only excuse? A. That is all. 

Re-direct exa,mination by Mr. Rinzler: 

Q. you believed and trusted in these people 
when they told you to sign? A. Why, sure. 

Mr. Green: 
The Court: 

that. 

Q. That is all? 

I object. 
You have already shown 

ADRIAN BALLA, sworn. 

Direct exa1nination by Mr. Rinzler: 

Q. Where do you live? A. 334 River Road, 
Garfield. 

Q. This is a bill of sale for this Maxwell coupe 
when you bought i~ from the Wimple Auto Com-
pany, isn't it? A. Yes, sir. . . . 

Q. That is your signature ass1gn1ng the bill of 
sale? A. Yes. 

Q. That is all. 

No cross examination. 

DEFENDANT RESTS. 

10 

20 

30 

40 



10 

20 

30 

40 

50 

PLAINT'IFFJS TESTIMONY IN REBUTTAL. 

WILLIAM WILL, recalled. 

Direct exa1nination by Mr. Green: 

Q. l\ir. Will, is the Wimple Auto Company or 
any .other automobile dealer your agent for the 
collection of moneys or any duty? A. They are 
not. 

~1:r. Rinzler: I . object to this 1 as: not 
rebuttal and it is not the proper way of 
proving it. 

r.rhe Court: I do not think it is proper 
rebuttal, but I will allow it. 

No cross examination. 

MO'rION FOR A DIRECTION OF VERDICT. 

Mr. Rin.zler: If your Honor please, I move for 
a direction of verdict in favor of the defendant, 
and I do not want your Honor to consider my 
motion unreliable solely because I did not move 
for a non-suit; my object was. more trustworthy 
in not moving for a non-suit, and I did it because 
I wanted you to have the benefit of the final cul-
mination of the case rather than leaving it open 
for further litigation. I move for a direction of 
verdict in favor of the defendant upon these 
grounds, sir. Your I-Ionor is: no doubt familiar 
with the statute which says that no corporation, 
foreign corporation, shall maintain any business 
or engage in or transact any business- in New J er-
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sey unless and until it shall firs:t become author-
ized by a proper certificate issued. After they file 
a ce1·tain statement in the office of the Secretary 
of State of New Jersey they become authorized to 
transact business in New Jersey, and until that 
time any such transaction is void. 

Now the evidence shows, if your Honor please, 
that the plaintiff was a foreign corporation en-
gaged in the financing business, that it did not 
file in the office of the Secretary of State in the 
1nanner required by the statute, the corporation 
A.ct, any such statement, and was not authorized 
to transact business in New Jersey until July the 
22nd 1924 some considerable time after the suit ' ' wasi started. Now the statute says no suit shall 
be maintained until they file such a certificate. 
Until they filed that certificate, until July 22nd, 
1924, they had no right whatsoever to bring this 
action, and therefore, having engaged in many 
transactions in New Jersey for the eight years 
previous, the transactions are void, and they were 
not legally allowed to bring an action in New 
Jersey on that transaction until they were au-
thorized to transact business in New J erse ,y. The 
paper shows, if your Honor please, that suit was 
started on November 19th, 1923; they were not 
authorized to transact business until July 2nd, 
1924, and for that reason I am entitled to have 
my motion for direction of verdict granted. I 
base my motion, if your Honor please, upon the 
further reason t·hat we have shown fraud in this 
transaction, and I submit that we have shown this 
fraud, which is uncontradicted and undenied on 
the record as it stands before your Honor now. 
( Citing Eaton & Gilbert on Commercial Paper.) 

l\fr. Green: On the second point of fraud, your 
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Ill otion for a Direction of Verdict. 

Honor, I ,vould like to ask for a direction of 
verdict, on the ground that we have shown that 
we are an innocent purchaser for value without 
notice before maturity. We bought the note on 
May 24th, seven days after it was. made; we .paid 

10 a valuable consideration, and there is absolutely 
no testimony in the case to show that the Wimple 
Auto Company was our agent or the fact that 
fraud was brought home to us. 

20 

30 

- The Court : On the defendant's : motion for a 
directed verdict two !!rounds were alleo-ed first 

L' t, ' ' 
that the corporation was not qualified to maintain 
an action in this State, ,V1hich action was begun 
prior to July, 1924, at which time it secured acer ·-
tificate from the proper authorities authorizing it 
to do business in this State; -secondly, that there 
was fraud in the inception of the contract. 

On the- first point I hold that there should be a 
directed verdict under Section 98 of the General 
Corporation Act of New Jersey, which says ; that 
no action can be maintained by a foreign corpora-
tion until it has con1plied with the Act by getting 
a proper certificate. _'l'hat such a certificate was 
not procured, and it seems to me that under the 
clear language of that Act the action 1nay not be 
even commenced until such a certificate is. secured. 
Counsel has pointed out that in the case at bar 
t·here is some testimony that this contract or 
trans ,action took place in New York, and that the 
plaintiff corporation was not doing business in 
this State for which it then had no certificate. 
But that is not the point that is involved in this 
decision, and I do not need to pass on the ques-
tion of whether or not the transaction itself was 
done in the territory of New Jersey or in the 
territory of New York, but I base my decision 
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whollv on Section 98 of the Corporation Act and 
direct a verdict for the defendant on the ground 
that under that section the plaintiff corporation 
had no authority to bring suit at the time it did 
in this State; and the decision being on that 
point, there is no ruling on the second ground · 10 
urged for a directed verdict. 

Mr. Green: Your Honor, may I 1have an excep-
tion to the ruling of your Honor directing a ver-
dict in favor of the defendant? 

The Cburt : Certainly. 
Mr. Green: May I also have an exception to 

the ruling of your Honor in failing to dir ·ect a 
verdict in favor of the plaintiff? ' 

The Court: Yes-. 
Mr. Green: May I also have an exception to 20 

the ruling of your Honor that even though the 
testimony was that the note was negotiated in 
New York, notwithstanding that, Section 98 of 
the Corporation Act applied, and that the plain-
tiff is not allowed to proceed with the suit? 

The Court : You may. 

30 

40 
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Plaintiff's Exhibit P-1. 

· (Note) 

Passaic, New Jersey, May 17th, 1923 

10 Undersigned promises to pay to the order · of 
Wimple Auto Co., Inc., Nine Hundred Seventy-
eight and 66/100 Dollars ($978.66). Payable at 
the office of Commercial Credit Corporation, New 
York, N. Y., in 12 monthly installments of $81.55 
each, the first installment payable one month 

. after date, balance of installments payable on 
even date of each succeeding 1nonth thereafter 
until this note is fully paid, with interest on each 
installment after its maturity at the highest Jaw-

20 ful rate. 
If any installment of this note is. not paid 

when due, the entir ·e amount unpaid hereon shall 
become due and payable .forthwith at the election 
of the holder of this note. 

Undersigned hereby irrevocably authorizes any 
attorney-at-law to appear in any court of record 
in the United States and waive issue and service 
of process and confess judgment against the 
Undersigned in favor of the holder hereof for such 

30 an1ount as may appear to be unpaid hereon after 
maturity, together with costs and expenses and 
an attorney's reasonable fee, and to release all 
errors and waive all right of appeal. 

40 

All benefits of valuation, appraisement and ex-
emption laws are hereby waived. 

Presentment, demand, protest and non-payment 
are hereby waived. 

JOHN BOYKO (Seal) 
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Endorsements as follows: 

Without Recourse 
For value received pay to the order of 

COM~IERCIAL CREDIT CORPORATION 
NE ,W YORK 

WIMPLE AUTO CO., INC. 
Name illegible 

Pay to the · order of 
Metropolitan Trust Co. of the 

City of N. Y. 

Commercial Credit Corporation 
formerly 

Continental Guaranty Corporation 

By A. FRAUR, 
Treas. 

( Twenty cents in cancelled stamps.) 

Plaintiff's Exhibit P-2. 

(Voucher) 

COMMERCIAL CREDIT CORPORATION 
New York 

Bank No. 73530 

Voucher No., 84700; Date, 5 24 23; Check No., 
73530; Pay to the order of Wimple Auto Co., Inc.; 

10 
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Amount, 1,484.61. 40 
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Plaintiff's Exhibit P-3. 

One thousand four hundred eighty-four Dollars 
Sixty-one Cents. 

COMMERCIAL CREDIT CORPORATION 
Name illegible 

Treasurer 
Secretary 

To 
Irving National Bank, 

New York, N. Y. 1-67 

Countersigned ( on side) 
(Name illegible) 

Cashier 

Endorse ·ment as follows: 

Whnple Auto Co., Inc. (in writing) 

Plaintiff's Exhibit P-3. 

Credit Dept. received-3 o'clock, May 23, 1923 
(rubber stamp). 

Credit Dept. passed-4 o'clock, May 23, 1923 
(rubber stamp). 

Discount Dept. received-Continental Guaranty 
Corp.; out 9 :45, 23 (rubber stamp). 

Re-purchase agreement with insurance-Paid 
:May 24, 1923, Continental Guaranty Corp., New 
York (rubber stamp). 

Bills receivable, $978. 
Date of maturity, 5/17 /24. 
Discount figured by W. H. P. 
Ins. A ($1080), $29.97. 

Bills purchased ..................... . 
Disct. retained .................. .... . 

$861.71 
116.95 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . $978. 66 
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(Exemplified copy of Certificate of Authority.) 

STATE OF NEW ,JERSEY, 
DEPARTMENT OF STATE. 

I, THOMAS F. MARTIN, Secretary of State of the 
State of New Jersey, DO HEREBY CERTIFY that 
COMMERCIAL CREDIT CORPORATION J a Corporation 
organized under the laws of the State of New 
York, has complied with all the require1nents of 
an act entitled "An Act concerning Corporations, 
( Revision of 1896) ," and that the business of 
said corporation to be carried on within the State 
of New Jersey is such as may be lawfully carried 
on by corporations incorporated under the laws 
of this State for similar business. 

IN TESTIMONY WHEREOF, I have hereunto set 
my hand and affixed my Official Seal at Trenton, 
this Twenty-second day of July, A. D. 1924. 

( Seal) 

THOMAS F. MARTIN, 
Secretary of State. 

STATE OF NE,¥ JERSEY, 

DEPARTMENT OF STATE. 

I, THOMAS F. MARTIN, Secretary of State of 
the State of New Jersey, DO HEREBY CERTIFY that 
the foregoing is a true copy of Certificate of 
Authority issued to the COMMERCIAL CREDIT COR-
PORATION, a New York corporation, authorizing 
said corporation to transact business in this 
State, as the same is taken from and compared 
with the original. Issued July 22nd, 1924, and 
now remaining on file and of record in my office. 
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Plainti·frs Exhibit P-4. 

IN TESTIMONY WHEREOF) I have hereunto set 
my hand and affi~ed my Official Seal at Trenton, 
this Eleventh day of August, A. D. 1924. 

THOMAS F. MARTIN, 

10 ( Seal) 
Secretary of State. 

20 

30 

40 

STATE OF NE,iV JERSEY. 

. I, the Governor of the State of New Jersey, no 
HEREBY CERTIFY that Thomas F. Martin, Esquire, 
who hath signed the annexed Certificate, and 
whose Official Seal is thereto annexed, was, at the 
doing thereof, and now is, SECRETARY OF STATE 
of the State of New Jersey, duly appointed, com-
missioned and . sworn, and that full faith and 
credit are to be given to his official attestations, 
that the said signature is iri the proper hand-
writing of the said THOMAS F. MARTIN) and the 
seal his seal of office, and that the said Certificate 
is in due form of law and by the proper officer. 

IN TEST1MONY vVHEREOFJ I have hereunto set 
1ny hand and caused the GRE!AT SEAL of the STATE 
of OF NEW JERSEY to be hereunto affixed at the 
City of Trenton, in said State, this Eleventh day 
of August, in the year of our Lord one thousand 
nine hundred and twenty-four. 

By the Governor, 

THOMAS F. :MARTIN J 

Secretary of State. 
(Seal) 

GEO. S. SILZER, 
Governor. 

D 

• 1, 

Com:nercial 
• Credit -
Corpora6on 
f.,.G.A.1 

Purchaaer hereby acknowl 
examination, which Purch 

Fnl1ht and Tax. ___ ...,. 
Eatra Equipment (ltemi 

Total Caah Price-----·····-·· 
Financin1 Chart•--------· · 
-Total Tim• Price ________ _ 

Title to said Motor V 
other obliptions are discha 
of thi1 contract upon requ 
or this contract, or the rene 
notice to Purchaser. The I 

Said Motor Vehicle sh 
place than the County and 
this contract or any inter 
toxicating liquor contrary t~ 

Purchaser shall keep sai 
owing on said note until full 

If Purchaser should fail 
~ny exe-:ution, attachment o 
of said Motor Vehicle and al 
may be found, and may en 
waives all claims for dama 
be retained by Seller, if Se 
the rea!IOnable use of said 
Motor Vehicle; or said Mot 
to Purchaser, and Seller ah 
laws governing such sale, 
attorney'• reasonable fee 
be paid to Purchaser; and m 
does her-eby confess judg!11 

Thi• agreement const1t 
contract, and said Motor V 

· Time is the essence of this a 
contract in that etate. The 
edies hereunder are cumula 

This agreement 
P11:clu.ule'r ard Seller. 

IN WITNESS WHE 

W!TN~ · 

__ !,__ - ••• 

7 1 . 
JI . ..,i1...::......L... 
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Plaintiff :'s Exhibit P--1. 

IN TESTIMONY WHEREOF) I have hereunto set 
m~ hand and affixed my Official Seal at Trenton, 
t1ns Eleventh day of August, A. D. 1924. 

THOMAS F. MARTIN ' Secretary of State. 
( Seal) 

STATE OF NE,v JERSEY. 

I, the Governor of the State of New Jersey, DO 
Hl!]REBY CERTIFY that Thomas F. Martin Esquire 
who ha.th signed the annexed Certifi~ate, and 
whose Official Seal is thereto annexed was at the 
d . ' ' oing thereof, and now is, SECRETARY OF STATE 
of_ t~e State of New Jersey, duly appointed, com-
miss_ioned and . sworn, and that full faith and 
credit are to be given to his official attestations 
th~t_ the ~aid signature is in the proper hand~ 
writing of the said THOMAS F. MAR'l'IN) and the 
seal his seal of office, and that the said Certificate 
is in due form of law and by the proper officer. 

IN TESTIMONY ,VHEREOF) I have hereunto set 
n1y hand and caused the GREIAT SEAL of the STATE 
0~ OF NEW JERSEY to be hereunto affixed at the 
City of Trenton, in said State, this Eleventh day 
of August, in the year of our Lord one thousand 
nine hundred and twenty-four. 

By the Governor 
' 

THOMAS F. :MARTIN ) 

Secretary of State. 
(Seal) 

GEO. S. SILZER, 
Governor. 

Com:nercial 
Credit· 

Corporation 
F .. G.A.1 

IoIT D. • 

Purchaser hereby ackno'\\·ledges delivery and acceptance of t he following described '.\lotor Vehicle in its presen t conditi on , aft er thorough 
examination, which Purchaser agrees to buy and Seller agrees to sell on the following terms and conditions: 

MAKE 
Tear and 

Model 
1\1 anufacturer' • Serial 

Number 

7 I I 

Motor Number Name of Lockinc Duic e 

PAYMENT S 

If truck 
tons capacity 

COST 
List Price (F.O.B. Factory)---··-··············· $./.Lb ...... . \ Caah on or before delivery ----······· $ .. ~ - .4f 
Fnlsht and Tax ··-··-··--·····-········ $ ... J .Lti. ... c.lll Allowa nce on Trade In.____ _ __ _ 
Extra Equipm nt (Itemized) .. ---··········-··· $ ......... _ .... ........ Mode l (Make ) ____ ,Serial No. ___ _ ___ $ .. - .. -- __ 

-----·-··-·-· . ··· S--······-··· ········ Balance ·········-·· · $'/.Jif:._ J..(,, 
----1$-- - - ········ 
____ ,$, __ _ 

-----········-··-·-·····-··········-··- $ ___ -

(For which a note payable in equal month-
ly ln atallmenta haa been itiven by Pur• 
chaaer to Seller aa evidenc e but not aa 
pa ym ent) Total Caah Pric:e.---··-·---······························· $/4~~ ·········· 

Flnancins Chars•·-----------····················· -$ / 2 l m 
-Total Time Pric:e.---·---··---·-··-··············-'$/ . -Total Tim• Price------·-······--·· ···-············ v..Y 

"T h e H Amount• Shoul d Acree E"actl:, 

Title to id Motor Vehicle shall remain in Seller until all amounts due hereunder are fullr paid in ca!'h , and when paid and all 
other obliea,tions are discharged by Purchase r, Seller shall give to Purchaser an absolute bill o sale or other evidence of satisfac tion 
of thia contract upon request, which if necessary shall be filed or recorded by Purchaser. The negotia tion or assignment of said note 
or this contract, or the renewal or extensio n of the payments thereof, shall not pass title to Purch,\ser, all of which may be done withou t 
notice to Purchaser. The I , injury or destruction of said :\1otor Vehicle sha ll not release Purchaser from the payment of said note. 

Said Motor Vehicle hall not be used for taxicab purposes or for hire. Purchaser shall not keep said Motor Vehicle at any other 
place than the County and State where it is now located, and shall not mort gage, assign, encumber or dispose of said Motor Vehicle or 
this contract or any interest therein. Purchaser shall not use or permit said Motor Vehicle to be used for tr ansporting or holding in-
toxicating liquor contrary to any laws, and shall conform with all laws and ord inances governing said :Motor Vehicle. 

Purchaser shall keep said Motor Vehicle insur ed against fire and theft for whom it may concern for not less th an the total amount 
owing on id note until fully paid, and Seller may place said insurance at Pur chaser's expense, if Seller so elects. 

If Purchaser should fail to pay aaid note or any installment thereon, or breach this contract or commit any acts of bankruptcy, or if 
~ny execution, attachment or other writ should be levied on any of Purchaser 's property, Seller or his representative may take possession 
of aaid Motor Vehicle and all equipment, accessories or repairs thereon, which shall be considered a component part th ereof, wherever it 
may be found, and may enter any premises therefor without notice or dema nd to Purchaser and wit hout legal process, and Purchaser 
waives all claims for damages caused th ereby, and the holder of said note :n;,.y declare it due and payable. Said Motor Vehicle may 
be retained by Seller, if Seller is the holder of said note , together with any clnd all amounts paid' the reon which shall be oonsidered for 
the reasonable uae of said Motor Vehicle, and Purch aser shall pay to Seller any costs for necessary repairs because of damages to said 
Motor Vehicle; or said Motor Vehicle may be sold at private or public sale wit hout being at the place of sale , and with or without notice 
to Purchaser, and Seller shall have the right at any public sale to purc!1ase said Motor Vehicle the same as any other person, and all 
laws governing such salea are hereby waived by Purchaser. The proceeds of any sale after deduct ing expenses, liens, stor age and an 
attorney's reasonable fee i_>aid or incurr ed by the Seller shall be appli ed to t he amount due on said note and the surplus, if any, shall 
be paid to Purchaaer; and m case of a deficiency Purchaser covenants to pay forthwith the amount ther eof to the holder of said note and 
does be£eby confeu judgment in the amount of such deficiency. This agreement constitutes the entire contract and no waivers or modificatio n shall be valid unless written upon or attached to this 
contract, and said Motor Vehicle is acccepted without any express or implied warranties unless writte n hereon at the date of purchase . 
Time is the essence of this agreement. Any part of this contract cont rary to t he law of any state shall not invalidate other parts of this 
contract in that state. The term Seller shall include persons or parties to whom this contract may bf> ~11signed and all rights anri r'!m-
edies hereunder are cumulative and not altern ati ve. This agreement ahall apply to, inure to the benefit of, and bind the heirs, executors, administ rators, successors and assii ns oi the 
Plt:cluu~r rd Seller. . IN WITNESS WHEREOF, the parties hereto have set their han d affixed their o t con Ji... 

1....i!AtH~ V!~~ ·· ··;··;;;;,. ,;~~ :-;J:;~s.al) 
(Official T itl e) ( __)~--~ ··,~;;:¥·~·· ... ········-·· (:;.a l) . 

(Purchaler', Town an d Stre et ~ ) :~-~ ••..• 
Purcha ser oi11n here If Motor Vehicle lo actua lly in yo~ possession. but do not elgn 
here unle11 you haYe actually received Moto r Veh icle, ei11ce by doin11 90 you mi&ht 
place yourself in the position of bein1: a party tu a frn,tM. ·· 

r 
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IN TESTIM 
my hand anc 
thi s Eleventl 

( Seal) 

ST 

I, the Gov(; 
HEREBY CERTJ 

who hath siJ 
whose Official 
doing thereof 

20 of the State c 
missioned aw 
credit are to 
that the said 
writing of tlH 
seal his seal o 
is in due for11 

I N TESTIMO 
1ny hand and c 

30 of OF NEW JE 
Cit y of Tren t . 
of August, in 
nin e hundred 

40 

By the Gove 

THO M AS F. }L 
Secr etar 

(Seal ) 

' PU 
(l'lea 

......... s 

Do you owe any past due debts~ .......... .... . ...... , 

Give particulars. _______ ·······-···· •- ·•····- ···············-···· ·1 
Deec:ription and location of Real Estate or Persona 

DC11Cription 

-------·---····· ·-··········································- ·-·· 
Check the source or sources of revenue from which 

:.~:~--'-~ 
Car will be uacd for Pleasure O Business O Paj 

(Chttk pro per sQuare) 

Remarka. ____ ·-··························-··-··········---
lT nder signed will pay said note irrespE 

&entations. You and / or Commercial C1 
other papers execu te<l by undersigned in 

FOR VALUE RECEIVED, Undersi 
ew Yorit, N. Y., his, i ts or their right, 
th:cle referred to therein. Commercial 

o~hcr µapers executed, endorsed or 

WI TNF',S, the signature and seal of 
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IN TES'l 
my hand 
this Eleve1 

( Seal) 

I, the G< 
I;IEREBY CEi 
who hath 
whose Offic 
doing ther( 
of the Stat 1 
missioned 
credit are 
that the s~ 
writing of 
seal his sea : 
is in due fi 

I N TESTI 
1ny hand an 
of OF NEW 

Cit y of Tre : 
of August , : 
nine hundr( 

By the Ge 

THOMAS F. 
Secre 

(S eal) 

DEFE ~DA.:;r Is EXHIBIT Dl. (back) 

' PURCHASER'S STATEMENT. 
(Please answer all questions and fill in all blanks) . 

Cityi!..~ ..................... State~~•········ Date ..... . ./:_Z. ...... 19~ .. . 
To the "Seller" named ill the: contract on re-.•crse side hereof. 

For the purpo,;e of securing credit from you in the purchase of the ::\fotor Vehicle mentioned in the contract on the 
rcYcr:;c si<le hereof, an,! in or<lcr that you may sell to or di::-counl with Commercial Credit Corporation the note mentioned 

;~;;;,~·c,~'idr7Z:::: :":~'~.~ 
P«viou, AdJ•~ ... 1 .'r .... ~ •···/d.."' -·~~?',,,.~.:=:;t' -·-·· .......... :: ......... -
!ia::: ___ .. ;;; . . .. H · "'"" ·~;,:;::·~::::~•:' . . ·-·c;;;~······-- . .. ,.... · · 

ployedby.~.J5~.~~ . ...................................... Po,uq~ ...... .............. .. ='=•'£_~······ 
If in businCSll -;;:::z~ r·~usiness engaged?· ---········· ···························-··-············ ·······································--· How long?·--·-································ 

arried? .. --~············..Age? ...... -.~···············Number of dependents? .......... k:: ........ ____ .. Monthly Income, $ .......................... ;··············· 

Carry aav.ings .lccount Number ........... . ... . .... with ... _ ................. ··············--· ·······································Bank._~ ___ ___ ... _ ............... -._· __ .. _ •. ,Branch 

----- .. 

·------ - -· 
---········ --- -- - . ··············~·············-···········-·············-

you owe any past due debts?..... ..... .... . .............. Total,$....... ..... .. . .... . 

ive particulars.-------····· ···········•·••·················-························-··-················································-········--·------· ·--··-··-·············-··--····-······--
De.cription and location of Real Estate or Personal Property owned by and in name of undeniigned. 

Deacription Location Cash Value 

----- ---·····-····· ·····························--··-·-··-·········-··-·········•-··-·········-$·----·- ···-·-·----··- $ ........ ·---·-·-··· ···-·······-

Ow in~ on Same 

eek the source or sources of revenue from which you expect to make payments: 
h on f Salary ....-"--- Commissions D Professional D Expected profits D Oth er • 

:;::;,.MU~ Bu,m~ P~, •• hi:!1: #-··· of bu.- •••.•...•• ~ ·.: • • 

(Check pro per sQuare) 

Remarka. ____ ·-···········-·-··········-··-······-----·-··················-··-··········-·•-····················----- ----- -------- ···-·············-
lTndersigned will pay c-.aid note irrespective of any imp 0 rfections in the Motor Vehicle or ~ny breach of allri:,ed rep1c• 

sentations. You and / or Commercial Credit Corporation are authorized to correc t patent errors in said contract and 
ot her papers executed by undersigned in connection therewith. 

DEALER'S ASSIGN MENT 
FOR VALUE RECEIVED, Undersigned does hereby sell, a:.sign and transfer to Commercial Credit Corporation, 

New Yor:1, N. Y., his, its or their right, title and inte rest in and tu the contract on the reverse side hereof an d the Motor 
Veh:de referred to therein. Commercial Credit Corporatio n is hereby authorized to correct patent errors in said con tra ct 

d o~her i-;apers executed, endorsed or assigned by Und ersigned in connection therewith . . · a_ ,h 
WITNF5S, the silflature and seal of Undersign ed at .. £:.~.~ ........... ~.//~~ .. ~.192....3 

Pl ,. c!l--Date E • • 

.. .. ... ··- -···-·· ····-··········q-4.. '!C-. \Seal) 

,._. h / /J ¾ 
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Defendanf s Exhibit D-1. 

(Reprint.) 

CONDl'rIONAL SALES CONTRAC'r. 
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Defendant's Exhibit D-2. 

(Reprint.) 

MOTOR VEHICLE BILL OF SALE. 



, Cowity of' 

, for o 11 <l i II con.,;i d r-rrt ti on of the s ,un, of 

(/J 
fo /JI(' (,,_J ;n hr11ul ,,aid, do hl'rt'hf/ sel/., as.,;i~11, trr11u<Ji•r uwl .•r•I o•·,·r {In.lo 

in flu· l'ountyo/~~ 
!Ji,, .rnicl motor 1•ehfrl~ <le.•wri/)(,d, in the rtf!(u•lrnti 

rtntl Sfafo o/ 
Hill, oj' :,:ul,,,. 

1ht lLl!litncs~ -,iu,ercof J ( ll'I') /,,11·1! '"'rf'II nfo sl't Ill !I 1-rm?") hand 

this / t{:J CT{ da!f of' 

If IT . \'RS .\ : 

- ~ 

State of 1Rew 3crse , } o as. 
(tount\? off/~ q_ 

:me it 1Ren1en1bereb tht~this / t d((!J of ~/ 
/J1•j'ore me <i "';?/~ 7/ persmutU!t ff/J/H'rrred 

11'/ro. I 1111t- :w ti sji ,,tf I i :-; 11 mend,1 , f.'{ tLu· P" rt•u r11h i p of) 

of 

IJoUars, 

10;2-3 

I 19l--), 

( ll'hi<-Ji Ji.~ tit,, rrssi!fnor in.thr• f'ornJoi11Jl, b:si!}nment, and I ha,·in!i /JPl'-'w11,r,l,ly m,adP knoU'n to him fhl' 
,.,,,dent::; therN>j' hr• did t/1ere1111on aekno1cled !fP that Ju si Ji11NI, s11 rr/('(/ ,nu( tir'lh·ered th<' ::rune <1.-; hi ,.~ 
r·o/.1111frtry '" '' aud ,frnl (111id r1.,; the 1•olnntnr!f ru:t a,1,d deed ojs((id 1mrtnership) f'orthen~esrt1id 
p11 r/HJst's f lu>rl'i II e.tpressed. 

[Strike out all ,1·or~s ill l.Jracl,t•h if from india #· //./ 4-
Q(i' ~~l)iUP'!LIU.U.._Olt PAHT~ERSHIP) 

1 (1Ve) 

[<'ity or t.OWll 
, County of 

,/ 

I 
ond State of , j'or nn in consid1,rrrtiort of the .~1un of 

to 1111• (ns) in hmul, ,,,dd, do her..ehy .~e.Ll, a.-;sitn, transfe. a.nd set orer unto 

'l'ity or tO\\'n] 

in I he Connty of 11nd ,"i'tnte o;' 
tJi,, .mirl 11tofor 1•pl,fr{.p <if'.~1:rilwd in the a~lt'd Bill of Salt•. 

11n 'Ulilitneee 'Ulilbereof r <II'('>""'-'/!, /,,•reunfo set IJI u, ()((./') ltalld 
this tlU!f of 

lJi I1'./\,'.h,'SS: 
[Two \\ ·i tm ·s,, s I<< •1uir,•,l) 

State of 'Rew 3crsc~, 
<tount\? of 

:tSe it "Ren1e111bcreb 
/Jej'ore rne a 

thnt on this 

who, I am satisfied r;,,; a. mem,ber oj't/1(' pa .rtnership o/ > 

day of 
personr,lf.f.t. "J>pcraed 

<tnd seal 

of 

Dollars. 

I 19 

I 19 

( ,,.11 foh ) is tht• a .~.<Ji tnm· in the forefoint .4s.-1i stn,n,ent, (l,11,d I htirinf pe1wmwll !f m,11de knoion to him, the 
,wntl'nf .~ thereof' he did fl,erenpon flt•knowledi:e that he .;d,gned, .,;eolt-d and df'ii ,t.:ered the same a::; his 
rolu ,dary of'f and dP.P<l I and , a,,; the rolnnt(l,r!J act cw,d deed ol .,;,tid pa,rtnership ) for the 11,se.~ and 
pu rpo,'it',,; there; n e.t·pre.-1,-;ed. 

[Strike out all words 111 l.Jrackl'ts ir rrom in,llvidual] 

.., 

I~ 

H 
,t;:' 
H 

; 8 

t:; 
t\'.) 
• 

- -----__.., 



I 6' PA""'T'.s 
' -BILL OF "Al& on M01'0R VEHI I,E (by lndt•ldual or 

Panne hip-To lndlv ldu•,• PBrtner.h!p or Corpora,ton) 
At 10 The \V H Shurt• Co Law ntank 1 b 

2S0-2 4 Plane t ect, Newark N 

now all /l~en b12 bese Presents: 
ttbat W1mpl• uto Co Ino. 

I J>cri<o11 or 1mrt11Pr1<hl11 'n1uklng the 11ale] 

-Paasa1a in th,• t'Ollllt!I of' Passaic 
[lit) c•r'l'O\\llJ 

and ,Wat1• of' p1irt1/ oj'f/,r Ji r.'lt purf, j'or <UUI i 11, rom,i<l~r,i/ion, of' 

th 1mm of One I Joll,(t.18, 

pctid by Adrian Balla 

of' 0- a,:-f'1eld . in /Ji, , ('1w 11fy of' Bergen 
[City llr 'l'own J 

llftd~",'tateol New Jerse r ,,a~·tvo/fltesecondp((1'f•, ha s IHrrfained, sold, 
,J 

J!ranted and cvn1·eyed and hy these pnsnlf.,; <&s IHll'!/ain, ,sell, sJrant and COlll'fY unto the S<lid 

party of the t:n·ond pa rt, his l,eir.-:, r.t·,,,·ntors. 0<111,; ni.-:trators. ( ,omc<:rs.~ors) and as.,;i fns, 
(Strike out '·heir,;, exf.'l'Utors . acltnlni,trator-.·• if -.al•• i~ t<1 a t•orpurntion. ~trikl' 011L "sm·t•c-;sur.," if -.ale Is to lmllvldual or )lartnen,hip), 

Maxwell 
[name or \'ar] [ IYJH: or car } 

2§ ~e rl ~ l No 3797 11 
[m11llel]?jOtOr ?JO• (m~~ii!.t.) 

\to ba"e an~ to bol~, the :mm,· llllfo flu• said party u/fht • Sf' {' (}ll(f /)((rf, hi s heirs, 
execu ,tors, a.d1nini."t1·rdors, (snccPs.-:ors) a11<l m1.-:i jiu, j'ore,·Pr. 

(Strike out "heir-. , C'Xt'l'llln rs . nctmlnistrators' If s11lf' is to a Corporatio11 . Stri ke out " i-.Ul'cc,-sor, " Ir ;.ale !s to lmll v !clual or part1w s, h f11). 

Bnb snid, H rman impl of 'f1mpl• Auto Co. Inc. 
[party makh11: tbc 1rnl!'} 

do 88 j'or himself < or lh~msell'e :,;J h is ( or thdr ) h dr ·, t'.cecu tors, a d m inistra-to rs or ussit:is <:tJt'enant 
and aJ!ree to cu1,,f lt'ith the said party of' the ,'it'<:ond part to 1t·cirr,rnt and <lej'end th e ,,;uid desai/JP.rl 
motor rehfole herf>ht/ sol -<!. nnfu f/,p. party of'tlw se1101ul /Htrt his heir .-;, e.t:ecntmw, a.dmf.ni.-:trafors, 
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N rm 3Jrrary <trourt ·nf 1frrnrs 
uub ~pprula. 

Action at Law on Appeal from Passaic County 
Circuit Court. 

COMMERCIAL CREDIT1 CORPORATION, a corporation, 
Plaintiff-Appellant, 

vs. 

, JOHN BOYKO_, 
Defendant-Respondent 

BRIEF OF PLAINTIFF-APPELLANT. 

Statement. 

This is an appeal by the plaintiff fro1n the judg-
ment, on a directed verdict, of the Passaic County 
Circuit Court, rendere ·d in an action on a promis-
sory note in favor of the defendant, and against 
the plaintiff, by the Court, sitting with a jury. 

Facts. 

On ~lay 17, 1923, defendant agreed to buy an 
automobile from the Wimple Auto Co., for $1,468, 
and executed a conditional sales contract to said 
Wimple Auto Co., wherein he agreed to pay 
$489.34 In cash, on or before delivery, and the 
balance of $978.66 In twelve equal monthly in-
stallments of $81.55 each, according to the tenor 
of promissory note signed by defendant at the same 
time ( Case, p. 59, Exhibit D-1, p. 54; Exhibit 
P-1). 
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On or about May 24, 1923, said vVin1ple Auto 
Co. sold said contract and note to plaintiff in 
due course. 

The defendant admitted signing contract in 
several places, and note ( Case, p. 34, 11. 20-25), 
but claimed that same were signed by him in blank, 
and that he was in a hurry at the time, and that 
he did not read or carefully examine thein, al-
though he was in a position to do so (Case, p. 47, 
11. 10-27). 

Commercial Credit Corporation, the plaintiff, is 
a corporation existing under the banking laws of 
the State of New York. The present suit was 
com1nenced on November 19, 1923, and subse-
quently, on July 22nd, 1924, plaintiff obtained 
certificate fr01n Secretary of State of New Jersey 
to do business in this State as a foreign corpora-
tion (Case, pp. 57-58; Exhibit P-4). 

Defendant, in his answer, set up, by way of 
defense, that note was secured by fraudulent rep-
resentations of the agents and servants of the 
plaintiff, that there was no consideration for note, 
that plaintiff was not a bona fide holder for value, 
before maturity and without notice, and that plain-
tiff was a foreign corporation not licensed to trans-
a ct business in the State of New Jersey. 

There was no testimony whatsoever on part of 
the defendant which showed an agency relationship 
between plaintiff and Wilnple Auto Co., or that 
any knowledge or notice ·was brought home to 
plaintiff of fraud practice upon the - defendant, or 
of any fraudulent representations. 

The testimony of plaintiff was to the effect that 
it purchased note for value, before maturity, with-
out notice of any defect, and that the Wimple 
Auto Co. was not its agent for any purpose .. 

Although it was called to the Court's attention 
that note was bought in New York ( Case, p. 52, 
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11. 30-35), notwithstanding, on motion of defend-
ant a verdict in favor of the defendant was di-' . 

rected, on the ground that plaintiff bad not com-
p-lied with Section 98 of our Corporation Act, 
which reads as follows: 

"Until said corporation so transacting 
business in this state shall have obtained 
said certificate of the Secretary of State, it 
shall not 'maintain any action in this state, 
upon any contract made by it in this state." 

Although the Court held that there should be a 
verdict in favor of the defendant, the jury was not 
directed to bring in said verdict, and same was 
not pronounced by open voice in open court. 

Although no verdict was brought in by the jury, 
a judgment for costs in the sum of $35.60 was 
entered in favor of the defendant, and against 
the plaintiff. 

Grounds of Appeal. 

1. That the Circuit Court erred in directing 
a verdict in favor of the defendant and against 
the plaintiff. 

2. That the Circuit Court erred in refusing to 
direct a verdict in favor of the plaintiff. and 
against the defendant. 

3. That the Circuit Court erred in ruling that: 

"Counsel has pointed out that in the case 
at bar, there is some testimony that this 
contract or transaction took place in New 
York, and that the plaintiff corporation was 
not doing business in this state, for which 
it then had no certificate. But that is not 
the point that is involved in this decision, 
and I do not need to pass on the question 



of whether or not the transaction itself was 
done in the territory of New Jersey or in 
the territory of New York, but I base my 
decision whollv on Section 98 of the Cor-
poration Act, "and direct a verdict for the 
defendant, on the ground that under that 
section the plaintiff corporation had no 
authority to bring suit at the time it did 
in this state." 

4. That the Circuit Court erred in entering 
judgment for the defendant without the rendition 
of a verdict by the jury. 

POINT ONE. 

Plaintiff was entitled to maintain this 

action, as it had already obtained certificate 

of the Secretary of State. 

This point deals with appeal ground No. 1. 

Section 98 of our General Corporation Act ( Re-
vision of 1896) reads as follows : 

"Until such corporation so transacting 
business in this state shall have obtained 
said certificate of the Secretary of State, 
it shall not maintain any action in this 
state, upon any contract made by it in this 
state." 

The construction placed upon the word "main-
tain" by the trial Court is to "com1nence" or 
"begin" ( Case, p. 52, U. 29-30) . 

Webster's New International Dictionary, 1925 
Edition, defines it as follows: 

"To hold or keep in any particular state 
or condition, especially in a state of effi-
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ciency or validity; to stlpport, sustain, or 
uphold; to keep u,p ). not to suffer, to fail or 
decline; as, to maintain a certain degree 
of heat in a furnace; to maintain a fence 
or railroad; to maintain the digestive 
process or powers of the stomach; to main-
tain a legal action. 

r_ro contini1,e or persevere in or with; to 
carry on)· as, to maintain an attack; to 
maintain a correspondence. 

'1.10 bear the expense of; to support ; to 
keep up). to snpply with what is needed; 

t . t . ' 1·f " as, ,o 1na1n mn one s 1 e. 

A rareful reading of said definitions will show 
that the actual meaning placed upon the word is, 
"to continue", uto keep upx', and not "to com-
1nence", or "begin'', as held by the trial Court. 

In Ruling Case Law, it is said: 

"A number of cases, indeed, go to the 
extent of holding that even under statutes 
forbidding foreign corporations to maintain 
actions on contract n1ade within the state 
until they have complied with the terms 
prescribed by the statute, a contract made 
within the state by :rion~complying corpora-
tions 1nay be enforced in the courts of 
the state upon the corporation's compli-
ance with the statute, even though such 
co1npliance does not take place until after 
the bringing of the suit" ( 12 R. C. L., p. 
59). 

Justice Lloyd, speaking for the Supreme Court, 
in Protective F'inamce Corporation v. Glass, 100 
N. J. L. 885, at page 87, says: 

"Consideration of the legislation would 
seem to disclose a purpose on the part of 
the Legislature to interdict the transaction 
of business in this state, unless upon the 
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procuring of the necessary certificate from 
the Secretary of State, and to impose a 
penalty for its violation. It is to be noted, 
however, that this penaUy is the only 
penalty, and is to be recovered at the suit 
of the rittorney-General. This · is as far 
as the Statu ,te goes in penalizing the of-
f ender. The next apparent intention is to 
suspend the right of action upon such trans-
actions until the certificate is secured. 
'11here are numerous statutes in the various 
states of the Union of similar nature, a 
number of them existing before the enact-
ment of the legislation in question. In 
some states, the right of action is barred 
entirely; in others, as in this state, the 
right of act-ion is suspended, and the judi-
cial interpretation placed upon the latter 
class has been to withhold the right to sue 
only and until the necessary certificate had 
been obta,ined, holding· that a different con-
struction would open an avenue of easy 
escape to the dishonest debtor, and produce 
in 'many cases a. harsh result, especially 
·where the default n1ay be due to oversight 
and neglect, rather than intentional wrong." 
The cases bearing upon the subject will 
be found collated in C. J. 14 A. 1302, 1303. 
(Italics ours.) 

Plaintiff-appellant on this substantial ground 
urges that the Circuit Court erred, and that the 
judgment should be reversed. 
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POINT TWO. 

The contract upon which this suit was com-

menced was made in the State of New York, 

and as a result, our Corporation Act did not 

apply. 

It will be noted, that in appeal ground No. 3, 
the trial Court ruled otherwise, in which respect 
we contend the trial court erred. 

The provision of the Corporation Act, Sec-
tion 98, relative to suits by foreign corporations, 
does not apply to contracts made outside of this 
State, llildreth Gra,nite Co. v. Hudson Freehold-
ers, 87 N. J. Eq. 316; also see Lehigh Structu ,ral 
Steel Company, et a,l. v. Atlantic Smelting and 
Refining Works, et al., 92 N. J. Eq. 131. 

"When an order is signed by the vendee 
in this State, and then transmitted to the 
foreign corporation of another State, for 
acceptance or rejection, and is there ac-
cepted, the contract for such action is 
consummated in the foreign State, and 
does not constitute doing business here, 
Wood & Selick v. Anierican Grocery Co., 
96 N. J. L. 216." 

The testimony clearly shows that note, Ex-
hibit P-1 (Case, p. 54), and conditional sales 
contract, Exhibit D-1 (Case, p. 59), were sent 
to the offices of Commercial Credit Corporation, 
New York, and after being passed upon by their 
Credit Departinent, a check in payn1ent thereof 
was issued in New York, and sent to the Wimple 
Auto Co., Inc., in Passaic. 
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Although it was called to the Court's atten-
tion ( Case, p. 52, 1. 27) that there was testi-
mony to the effect that contract was consum-
mated in the State of New York, notwithstanding, 
the Court disregarded said testimony, and based 
decision wholly on Section 98 of the Corporation 
Act, holding that it makes no difference, and _ 
directed a. verdict for the defendant. 

POINT THREE. 

Wimple Auto Co. was not the agent of the 

plaintiff, for any purpose, and no defense of 

fraud as to it can be imputed as to the plain-

tiff. 

Under this head, we will discuss the second 
gi·ound of appeal. There is no evidence in this 
ense of agency, or that knowledge or notice of 
fraud, if any, was brought ho1ne to this plaintiff. 
rl'his Court, in Rice v. Barrington, 75 N. J. L. 
son, at page 807, said : 

"* * * Proof of circumstances. cal-
culated merely to arouse susp1c1on will 
not defeat recovery on a. negotiable note 
taken for value before maturity. Ba,d 
fa,ith, i. e., fra .u.d, not rnerely suspicious 
circu,msta .nces, must be brought home to 
a, holder for va,lue whose rights accrued 
before maturity, in order to defeat hi.~ 
recovery on a, negotiable note upon the 
ground of fra!Ud in its inception or be-
twe;en the parties to it, H cimilton, v. Vought, 
5 Vroom 187; Rea,d v. Abbott, 16 Id. 303; 
Aldrich v. Peckham, 43 Id. 711, and the 
cases there cited." ( Italics ours..) 
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Besides, defendant was chargeable with notice 
of assignment of contra ·ct to plaintiff. See con-
tract, Exhibit D-1 ( Case, p. 59), and also note 
( Case, p. 54), Commercial Credit Corporation v. 
C'oover, E. & A., 3 N. J. Adv. Rep. 992. 

POINT FOUR. 

The judgment for the def end ant is a null-

ity, as same is not based upon a verdict 

openly pronounced by the jury in court. 

"On the first point, I hold that there 
should be a. directed verdict under Sec-
tion 98 of our General Corporation Act 
of New Jersey * * •r.•" ( Case, p. 52, 1. 
22). 

The trial Court, although holding that there 
should be a verdict directed in favor of the de-
f enda.n t, failed to direct said ve,rdict, and ex-
cused the jury before they had been sworn and 
a verdict pronounced by them in open court. 

Our Supreme Court, in Johnson v. Depu.y, 2 
N. J. L. 165, speaking by Chief Justice Kirk-
patrick, says: · · 

"It appears from the return of the • 
justice, that the jury wrote down their 
verdict and delivered the writing to the 
justice instead of openly pronouncing their 
verdict. We have no such practice. It 
would be subject to great a.buses. We 
know of no lawfu,l verdict bu,t that which 
is pronounced by open voice, in open 
court * * *" ( italics. ours). 

II 

\ 
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· Also see 

Sockolowski v. Olkowski) 3 N. J. Adv. 
Rep. 1605, . 1606. 

T'he appellant therefore respectfully sub-
mits that the trial C our•t erred in the respects 
pointed out, and that for the reasons herein-
before set forth, the judgment should be re-
versed. 

Respectfully submitted, 

GREEN & GREEN, 
Attorneys for Plarintiff-Appella.nt. 

HARRY GREEN) Counsellor-at-Law, 
Of Counsel . 

Law Printers 47 West St., N. Y. C. 

COMMERCIAL CREDIT CORPORATION' 

a corporation, 
Plain tiff-Appellant, 

vs. 
JOHN BOYKO, 

Defendant-Appellee. 

Action at Law. 
Plaintiff's Appeal 

From Passaic 
Circuit. 

BRIEF FOR DEFEND·ANT-APPELLEE. 

Statement of Facts. 

Plaintiff appeals from the judgment entered in 
the Passaic Circuit on a verdict for the defendant 
directed by the trial judge sitting with a jury on 
November 5th, 1926. 

The suit was on a printed form note, made pay-
able at the office of Commercial Credit Corpora-
tion, in twelve monthly installments of $81.55 
each, aggregating $978.66, and endorsed to its 
order by the payee, Wimple Auto Co. ( Case, pp. 
6 and 7, and Case, p. 54, Exhibit P-1). 

The note was merely the lower portion of a 
larger document consisting of several parts, to 
wit, a printed form conditional sale contract (Ex-
hibit D-1, p. 59), in the left hand corner of which 
was printed, '' Commercial Credit Corporation, 
Form G-A-1 ", below whicl], divided only by per-
£ orations, was the printed form note. On the back 
of the conditional sale contract was a printed pur -
chaser's statement, and below that a printed deal-
er's assignment to the Commercial Credit Cor-
poration. 
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The plaintiff was engaged in ' the automobile 
financing business. Its claim was that the Wimple 
Auto Company sold an automobile to the defend-
ant upon the installment plan, and that in accord-
ance therewith the dealer and the purchaser en-
tered into a conditional sale contract, and that the 
defendant signed the purchaser's statement, con-
ditional sale contract, and the note which is at-
tached thereto; that the plaintiff financed this 
transaction; and accordingly received an assign-
ment of the note and the conditional sale contract. 

The defense was two-fold: First, it denied the 
existence of the plaintiff as a corporation of the 
State of New Jersey, in that, although it engaged 
in a series of many transactions in this State, in-
cluding the one in question, it was not authorized 
to transact any business in this State, but did so 
illegally, and did not become authorized to transact 
business in this State or to maintain any action 
in this State until after this suit was commenced, 
and answe~~}eply filed; and second, that there was 
fraud in the inception of the transaction; that the 
entire conditional sale contract and the note which 
was attached thereto, were signed in blank by the 
defendant, as a result of the fraudulent represen-
tation of the representatives of the "\Vimple Auto 
Company, who acted as the agents of the Com-
mercial Credit C~rporation in this transaction; 
that the plaintiff had knowledge of the fraud; that 
the fraud was perpetrated by the plaintiff's 
agents, and that, therefore, it was not a bona fide 
holder of the note for value and without notice of 
the infirmities of the note. 

At the close of the case, plaintiff woved for a 
direction of a verdict; the motion was properly 
denied. 
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Defendant moved for a direction of a verdict 
upon the grounds above stated; the motion ,vas 
granted. 

THE LAW. 

As To FrRsT GROUND OF APPEAL. 

The trial court properly directed a verdict in 
favor of the defendant. 

The evidence adduced by the plaintiff estab-
lished facts which preclude it from maintaining 
this action. 

The note, upon which the action is brought, a 
copy of which is annexed to the complaint ( Case, 
pp. 6 and 7, and which is marked Exhibit P-1, 
Case, p. 54) was made and dated in Passaic, New 
Jersey, and endorsed by the Wimple Auto Com-
pany, the payee, at its place of business in Pas-
saic, New Jersey. 

The conditional sale contract, of which the note 
was a part, was likewise dated and executed in 
Passaic, at the office of the Wimple Auto Com-
pany, and at the same address an assignment 
thereof was made to the plaintiff and delivered 
to it ( Case, p. 58). 

The dealer's assignment at the foot of the pur-
chaser's statement attached to the conditional sale 
contract, in part, reads: "Witness, the signature 
and seal of Undersigned at Passaic, N. J., May 17, 
1923 ". 

The conditional sales contract and the pur-
chaser's statement in several places expressly re-
fer to the note, Exhibit P-1. 

The testimony of plaintiff's witness, William 
Will, shows that the plaintiff is a foreign (New 
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York) corporation; that he has been employed by 
the plaintiff, transacting business of a similar na-
ture for over eight years ( Case, p. 21, ls. 30-40) ; 
that during all that time the Commercial Credit 
Corporation has constantly been doing business 
in New Jersey, engaging in many transactions in 
this State of a similar kind and nature as the one 
at bar, and that he knows of them personally; that 
there probably have been hundreds of such trans-
actions in the past eight years, dating back since 
1917; that the plaintiff has done considerable 
business with the Wimple Auto Company ( Case, 
p. 22, ls. 1-30). 

All of the documents were executed, signed and 
endorsed at Passaic, New Jersey. Every part of 
the transa ,ction took place in New Jersey on May 
17th, 1923. At that time the plaintiff was a for-
eign corporation with no authority to transact 
bitsiness in New Jersey, but repea,tedly engaged 
in this and similar transactions in this State in 
direct contravention of the statute. 

The summons was tested on November 19th, 
1923 ( Case, p. 4) ; the complaint was filed N ovem-
ber 28th, 1923 ( Case, p. 5); on January 9th, 1924, 
an affidavit of merits, with consent of counsel for 
the plaintiff, was filed as within time ( Case, p. 
8); and on the same day, defendant filed an an-
swer to the plaintiff's complaint, with consent of 
plaintiff's counsel to the filing of the same as with-
in time ( Case, p. 9) ; and on January 12th, 1924, 
plaintiff filed a reply to the answer ( Case, p. 11). 

Plain .tiff had no authority to transact biisiness 
in this Sta.te, or to ma,intain any action upon a.ny 
siich transa ,ct·ion itntil July 22nd, 1924, over eight 
rnonths AFTER the suit was commenced. 

The General Corporation Act of this State pro-
vides: 
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Section 96: '' Foreign corporations doing 
business in this State shall be subject to the 
provisions of this act, so far as the same can 
be applied to foreign corporations." 

Section 97. '' Every foreign corporation, 
except banking, insurance, ferry and railroad 
corporations, before transacting any business 
in this state, shall file in the office of the sec-
retary of state a copy of its charter or certifi-
cate of incorporation, attested by its presi-
dent and secretary, under its corporate seal, 
and a statement attested in the manner of the 
amount of its capital stock authorized and 
the amount actually issued, the character of 
the business which it is to transact in this 
State, and designating its principal office in 
this state and an agent who shall be a do-
mestic corporation or a natural person of 
full age actually resident in this state, to-
gether with his place of abode, upon which 
agent process against such corporation may 
be served, and the agency so constituted shall 
continue until the substitution, by writing, of 
another agent; upon the filing of such copy 
and sta.tement the secretary of state shall 
issue to such corporation a certificate that it 
is authorized to transact business in this 
state, and that the business is such as may be 
lawfully transacted by corporations . of this 
state, and he shall keep a record of all such 
certificates issued.', -

Section 98 reads: 
''Until siich corporation so trams acting 

business in this state shaU have obta,ined said 
certifica.te of the secretary of state, it shall 
not mainta ,in any action in this state, upon 
any contract made by it in this state; pro-
vided, that nothing herein shall prevent the 
enforcement of any contract made prior to 
the fourteenth day of March, one thousand 
eight hundred and ninety-five.'' 

As we have already shown, all the documen-
tary evidence conclusively shows that the whole 
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transaction upon which the plaintiff's action was 
based, took place in New Jersey. There were in 
all probably hundreds of similar transactions and 
contracts which the plaintiff made in this state in 
direct violation of our Laws and without any au-
thority so to do. The certificate to do business in 
this state was not granted until eight months after 
the suit was commenced, after an answer was 
filed denying the existence of the corporation and 
denying its right to maintain the action. Plain-
tiff had no right to maintain the action unless it 
FIRST obtained a certificate to do business in New 
Jersey. 

The mere fact that a certificate to do business 
in this state was granted to the plaintiff after the 
suit was commenced and issue joined, does not en-
title the plaintiff to maintain the action. 

Plaintiff argues in its brief that the trial judge 
in dealing with its motion for the direction of a 
verdict indicated that plaintiff points out that 
there is some evidence that the transaction took 
place in the State of New York. It should be 
noted that the trial judge did not state that there 
was any evidence that the transaction took place 
in New York State, but that he merely said that 
plaintiff's counsel says that there is some evidence 
to that effect. The fact is that there is no such 
evidence. The exact language of the court is : 
"Counsel has pointed out that in the case at bar 
there is some testimony that this contract or trans-
action took place in New York.'' We repeat that 
the fact is that there was no evidence that the con-
tract or transaction took place in New York. All 
of the evidence pointed to the fact that the entire 
contract and transaction took place in New Jersey. 

An appellate court is not concerned with the 
opinion of the trial judge. An appeal does not 

,,. 
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lie from an opinion. It can only lie from a judg-
ment or from the action of a trial court. If the 
action of the trial court was right, the opinion of 

· the judge is immaterial. 

Mcllvain vs. Jl!lt. Holly National Bank, 
129 Atl. 871. 

All the authorities, which our investigation has 
developed, are to the effect that no action can be 
maintained by a foreign corporation under a stat-
ute similar to ours, unless the corporation first 
becomes authorized to do business in this state, 
and that a certificate to do business issued after 
the commencement of a suit is of no avail. 

In Day vs. Stokes, affirmed by this court in 129 
Atl. 331, for the reasons stated in the opinion of 
Vice Chancellor Fielder, this learned jurist said : 

* * * "His def ens es are that the agree-
ment was negotiated, consummated, and exe-
cuted in this state before the corporation was 
authorized, as required by section 97 of our 
Corporation Act (2 Comp. St. 1910, p. 1657), 
to transact business in this state; that the 
stock consideration to be paid under said 
agreement has not been issued to him; that 
the corporation subsequently canceled the 
agreement; and that the corporation is in 
laches in instituting this action. 

(1) The corporation ratified and accepted 
the agreement at a meeting of its directors 
held in this state October 9, 1920, and the cer-
tificate of the secretary of state of New J er-
sey, that the corporation was authorized to 
transact business in this state, was issued De-
cember 8, 1920. The bill of complaint was 
filed March 16, 1922. Section 98 of the Corpo-
ration Act (page 1658) bars a foreign corpo-
ration from maintaining any action upon a 
contract made in this state, 'until such corpo-
ration so transacting business shall have ob-
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tained said certificate of the secretary of 
state.' Such certificate 1 having been obtained 
PRIOR to the filing of the bill of com,plaint, 
this action may be maintained, notwithstand-
ing the provisions of sections 97 and 100 of 
the Corporation Act (pages 1657, 1659)." 
(Italics ours.) 

It should be observed that the decision in the-
case of Day vs. Stokes, supra, entitling the corpo-
ration to maintain its action in this state was 
based solely upon the fact that the certificate to 
do business was granted to the foreign corporation 
PRIOR to the filing of the bill of complaint, i.e., 
PRIOR to the COMMENCEMENT of the a.ction. It is 
apparent that if the certificate to do business in 
that case had been granted after the filing of the 
bill of complaint, · that the action could not be 
legally maintained. 

In Protective Finance Corporation vs. Gla.ss, 
125 Atl. 879, in construing Section 98 of our Cor-
poration Act, supra, our Supreme Court held: 

'' The next apparent intention is to suspend 
the right of action upon such transactions 
until the certificate is secured. There are 
numerous statutes in the various states of the 
union of similar nature, a number of them 
existing before the enactment of the legisla-
tion in question. In some states the right of 
action is barred entirely; in others, as in this 
state, the right of action is suspended, and the 
judicial interpretation placed upon the latter 
class has been to withhold the right to sue only 
and until the necessary certificate had been 
obtained'' ,;-:, * *. · 

* * * "Thus regarding the statute, section 
98 will not be extended beyond its plain terms 
and natural meaning. These are that, until 
the off ending corporation shaU bring itself 
within the jurisdiction of our courts by filing 
the necessary state1nent, appointing an agent 
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for the service of process, and obtaining from 
~he secretar_y of sta,te, a certificate authorizing 
it to do ~usiness, all right of action on its con-
tra ,cts shall be suspended.'' (Italics ours.) 

The Supreme Court in the Protective Finance ' su,pra, case points out that until the certificate to 
do business in this state is granted, the right of a 
foreign corporation to sue is suspended; and that 
all right of a,ction on . its contracts shall be sus-
pended. 

In the case at bar, all right of action on the part 
of the plaintiff, and its right to suE was suspended 
until July 22nd, 1924, the date when the certifi-
cate was issued to it authorizing the company to 
transact business in this State. The action, how-
ever, was commenced in November, 1923, eight 
whole months before it had the right to sue, and 
at time when all right to sue and all right of 
action wa,s suspended. 

Governed by the reasoning and the holding in 
the decisions of our state, and following the plain 
~ea1~ing and language of the statute, and bearing 
111 mind the manifest intent of the Legislature, it 
necessarily follows that by obtaining a certificate 
to do business in this state, eight months after the 
suit was brought, the plaintiff did not become en-
titled ~o maintain this action; that it had no right 
of action and no right to sue until July 22nd, 1924. 

The courts of several of our sister states in 
dealing with a statute similar to our Corporation 
Act, have held that the granting of a certificate 
to do business after the commencement of the 
action does not remove the bar or entitle a for-
eign corporation to maintain a suit which was 
commenced before the certificate was granted. 
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Tn A1nalga1nated Zinc & Lead C01npany vs. Bay 
State Zinc ll{ining Company) 221 Mo. 7, 120 S. W. 
31, 23 L. R. A. (N. S.) 492, the Missouri Supreme 
Court held: 

:, '1. A foreign corporation which has en-
gaged in mining within the state without com-
plying with its laws, which compliance is a 
statutory prerequisite of the right to main-
tain an action in the state courts, ca.nnot 
secu.re the right to maintain , a suit instituted 
to restrain inter/ erence with its 1nine by com.-
plying with the local law after its institution. n 

In the opinion, the Supreme Court in that case 
said: 

'' 1. There are two questions presented by 
this record: (1) Can plaintjff, a foreign cor-
poration, ·without license to do business in this 
state, hut having actually been resident in the 
state, and transacting its charter business 
therein for some years, be permitted to bring 
an action in our courts, and, after having so 
brought the action, be permitted to maintain 
and prosecute it, by taking· out the required 
license before triaH And (2) if it can thus 
give itself a status or standing in our courts, 
can it further enforce contracts which it has 
made and which are to be fully performed in 
this state? Of these questions in their order. 

We are inclined to think that both con-
tentions must be answered in the negative. 
,x, ,x, ,x, ' ' 

In the case just cited, the plaintiff was a corpo-
poration organized under the Laws of the State of 
New Jersey. 

It shoitld be 11,oted tha.t Section 100 of our Cor-
poration, Act makes it unlawfitl to trarn,sact busi-
ness in this state without having first obtained the 
authority therefor in the 1na;nner prescribed by the 
act. 
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In New York the same view has been adopted 
and pursued. 

'' The New York statute reads as follows: 
'No _action shall be ma,intainedJ or recovery 
had ~n any of the courts in this state, by such 
f o!e1gn corpo_ration, without obtaining a re-
?eipt_ for the hcense fee hereby imposed, with-
in thirteen months after beginning such busi-
ness within the state, or if, at the time this 
section takes effect, such a corporation has 
been engaged in business within this state for 
more than twelve months without obtaining 
such receipt, within thirty days after such 
t!lx is due.' Another law provides that the 
license fee to be paid by foreign corporations 
shall be fixed by the comptroller. Under this 
statute, it was held) in Halsey v. H enru Jewett 
Dra1natic Co. 114 App. Div. 420, 9L9 N. Y. 
Supp. 1122, where, by a supplemental answer, 
the defendant alleged that the action was 
commenced over a year before the license fee 
was paid and the receipt obtained, that the 
plaintiff) having failed to comply with the re-
quirem ,ents of the statute BEFORE the COM-
MENCEMENT of the action) was not entitled to 
reco~Jer. 'The court said: 'The lang1tage of 
Sect~on 181 of _the tax law is that every 
foreign corpora.tion not excepted, authorized 
to do business under the general corporation 
law, shall pay a license fee within the time 
prescribed, or else it shall not MAINTAIN aniJ 
a.ction in the courts of the sta.te. The arnswerLs 
demurred to allege that this fee had n,ot been 
paid when the action u..,as COMMENCED· and if 

' ' that be true, then the action cannot be ma.in-
ta1:ned. The fact tha.t the fee was paid after 
the action wa.s commenced does not change 
th~ situation ._ The pla,intiff had no right to 
bring_ the a.ctionJ and having brought it with-
out right, he cannot, notwithstanding the pay-
1nent of the fee thereafter made con.tiwue and . . . ' ma.in.ta.in an action which he in the first in-
stance had n.o right to bring." 
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. Although this decision was reversed in the 
Court of Appeals (190 N. Y. Supp. 231, 83 N. E. 
25), the reversal wa,s u,pon a, question of pleading 
a,nd not upon the merits of the question above dis-
cussed. 

National Fertilizer Company vs. Fall 
River etc. Savi ,ngs Bank, 82 N. Y. 671, 
14 L. R. A. (N. S.) 561. 

It is important to note that the New York Stat-
ute is exactly the same as ours, and that it was 
held that the fact that the certificate to do busi-
ness was obtained during the pendency of the ac-
tion did not entitle the corporation to proceed with 
that suit; the gist of the decision being that the 
certificate to do business must be obtained before 
the suit is commenced. 

In American Copying Com.pany vs. Eureka 
Ba ,za,a,r, 108 N. W. 15, the South Dakota Supreme 
Court held: 

'' Compliance by a foreign corporation with 
- the laws of the state after securing a con-

tract and commencing an action to enforce it 
will not enable it to maintain the action, where 
the statute provides that no action shall be 
commenced or maintained in the state courts 
by such corporation on any contract made by 
it in the state, unless it shall have fully com-
plied with the provisions of the statute." 

In South A1nboy Terra Cotta Co. v. Poerschke, 
45 :IYiisc. 358, 90 N. Y. Supp. 333, it was held: 

'' A foreign corporation doing business in 
New York, and having a regular place of 
business there, at which its directors met, and 
its books and most of its money were kept, 
and at which contracts and payments were 
made, cannot maintain a suit on a contract 
made in New York prior to a compliance with 
the general corporation law (Laws 1892, 

J 
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Chap. 687, Sec. 15, p. 1805, as amended by 
Laws 19_01, p. 1326, C_hap. 538) declaring that 
no . foreign corporation shall maintain any 

, action on any contract made in the state un-
less, before making it, it shall have proc~red 
a certificate from the secretary of state • and 
the fact that it obtained the certificate b~fore 
the commencement of the suit , was insuffi-
cient." Citing Welsbach Co. v. Norwich Gas 
& Electric Co., 96 App. Div. 52, 89 N. Y. Supp. 
28. 

In J. R. Watkins Medical Co. vs. Martin, 132 
Ark. 108, 200 S. W. 283, 2 A. L. R. 1230, .the Ar-
kansas Supreme Court held: 

'' A contract by a foreign corpo 'ration be-
fore complying with the laws entitling it to do 
business ~n the state is not void, but may be 
enfor_ced _if t~e statutes are complied with be-
fore institution of the action." 

In Wolf v. Lancaster, 70 N. J. L. 201, 56 Atl. 172 
( Supreme Court), the syllabus reads: · 

"1. P. L. 1896, p. 307, Sec. 97, provides 
that every foreign corporation before trans-
actin,g business, shall file a copy of its char-
ter, e!c., whereupon the Secretary of State 
sha~l issue a cert~ficate authorizing it to do 
business; ,and section 101 provides that when 
another state imposes any greater pe~alties 
on corporations of Ne~ Jersey than the laws 
of New Jersey impose upon corporations 
of that state, the same penalties shall be im-
posed on corporations of such other state 
doing business in New Jersey. Held, that 
a corporation of Pennsylvania cannot main-
tain an action for goods sold before it ob-
tained its certificate, it appearing that under 
the law of Pennsylvania a foreign corporation 
may not maintain an action on a contract 
whe_re it has not complied with the Pennsyl-
vania statute requiring foreign corporations 
to file a statement, etc.'' , 
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The opinion of the court in the case just cited 
points out that ·the certificate of the foreign cor-
poration to do business in New Jersey was granted 
by the Secretary of State on November 7, 1902. 
The court held : 

'' The brewing company is a foreign corpo-
ration and cannot maintain an action for 

' sales made before November 7, 1902. P. L. 
1896, pp. 307, 308, sections 97, 10~, 101. Sec-
tion 101 imposes the same penalties as apply 
in Pennsylvania, where the brewing company 
is incorporated. Del. Riv. Quarry Co. v. 
Bethlehem Co. (Pa.) 53 Atl. 533. The brew-
ing company cannot maintain an a~tio~ for i!s 
claim and therefore cannot ma1nta1n tlns ' rule.'' 

In Cook on Corporation, Sec. 696-700, under the 
heading '' Foreign Corporations-Their Right to 
Do Business-The Various States-Restrictions 
Thereon,'' the editor says at page 1677: 

'' A requirement that a foreign corporation 
shall duly execute a power of attorney ap-
pointing an agent upon whom service of proc-
ess may be made, or obtain a certificate. fror_n 
a state officer is valid. The corporation is 
usually for bidden to contract OR suE in the 
state BEFORE complying with it." 

To the same effect is : 
"Under Laws 1899, sec. 68, providing that 

a foreign corporation doing business in the 
state without first complying therewith can-
not maintain an action on any contract or de-
mand growing out of such unlawful business, 
a com,pliance after the making of the contr~ct 
or after the co1nme.ncement of the acti.on 
thereon cannot remove the bar of the stat-
ute.'' 

G. Heilman Brewing Co. v. Pie1ne'isl, 88 
N. W. 441, 85 Minn. 121, 
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and: 

"A foreign corporation, which has failed to 
comply with Rev. Civ. Code, sec. 883, requir-
ing such a corporation to file in the office of 
the Secretary of State an authenticated copy 
of its charter as a condition of doing busi-
ness in the state or maintaining actions in its 
courts, ca.nnot sue in the courts of the state 
until it does com.ply with it.'' 

Bishop & Babcock vs. Schleuning, 104 
N. W. 854. 

"In Comp. St. p. 610 (Minn.), providing 
that where one's death is caused by the 
wrongful act or omission of another the per-
sonal representatives of the former may 
1na.inta.in an action against the latter if the 
former might have maintained an action, had 
he lived, for an injury caused by the same act 
or omission; 'maintain' means comm,ence, in-
stitute, or begin an action. The word 'main-
tain 'f¼s used~ synonymous with the existence 
of a cause of action. In its ordinary and gen-
eral use the word 'maintain' means to hold, 
preserve or keep in any particular state or 
condition; to support; to sustain; not to suf-
fer to fail or decline." 

Boutiller vs. The Milwaukee, 8 Minn. 97, 
101 ( Gil. 72, 76). 

"Within the meaning of Civ. Code, sec. 
2468, (Cal.) providing that persons transact-
ing business under a designation not showing 
the names of the persons interested as part-
ners therein shall not 'maintain' any action 
or contracts made in their partnership name 
until they filed the certificate prescribed by 
section 2466, or made publication of it four 
weeks, the commen.cem.ent of an action is a 
part of the maintaining of it, and such action 
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cannot be c01nmenced un.til the. certificate has 
been filed." 

Byers vs. Bou,rret, 28 Pac. 61, 64 Cal. 73. 

In B ,urbanh vs. bihabitants of Auburn, 31 Me. 
590, 51 under an act providing that no action shall 
hereafter be maintained against any city for in-
jury by reason of a defective highway or bridge, 
etc., it was held that the word "maintain" means 
"brought", and refers to actions to be 1naintained 
or broiight and not to actions instituted before 
the passage of the act. 

'' Men both in and out of the profession of 
law often speak of maintaining an action, hav-
ing reference to one yet to be instituted.'' 

Pardee, J. in Smith vs. Lyon -, 44 Conn. 
175, 178. 

And it is in this sense that the term is used in 
the statute providing that no action shall be main-
tained against any railroad company unless writ-
ten notice of the claim shall have been given to 
defendant within four months after the alleged 
negligence. 

Gitnipfer vs. TVa.terbury Traction Co., 
36 Atl. 806, 68 Conn. 424. 

In l(insey & Co. v. Ohio Southern R. Co., 3 
0. C. D. 249, 250, "maintain" as used in 95 Ohio 
Laws, 357, sec.; providing that the partnership 
should not maintain an action upon any contract 
made with it in their _partnership name until hav-
ing first filed the certificate and made the publica-
tion required in the statute, applies to the institu-
tion of an action as well as to its continuance; and 
hence the -right to bring an action is prohibited 
unless the certificate has been filed and the publi-
cation thereof has been completed. 
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And in a case similar to the one just quoted, 
''maintain'' an action is held to be synonymous 
with "bring" or "commence" and is not used only 
in the sense to carry forward. The Court said 
that;irord "maintain" means to beg·in and prose-
cute the action to final judgment. Hence no action 
could be commenced until the conditions prece-
dent were performed. 

New Carbole Bank vs. Brown, 75 0. C. D. 
94, 95. 

At page 5 of its brief, appellant quotes an ex-
cerpt which it states is found in 12 Ruling Case 
Law, p. 59; the correct page is 86. Appellant, con-
ceding that that statement constitutes only the 
minority view and is contra the great weight of 
authority, refrains from making any reference to 
the preceding part of the same paraoTaph which 
• b ' is found at page 85, and reads: 

'' In a number of states it is held that a 
?~nstitutio;1-al or statutory provision prohib-
iting foreign corporations to do business 
within the state until they have complied with 
certain requirements does not render a con-
!ract made ~ithin the sta~e by a noncomply-
ing corpora.hon wholly void, but merely sus-
pends the right of the corporation to enforce 
the contract until after it has complied with 
the statutory requirements and that a com-
pliai!ce with the statute ;ubsequent to the 
malnng of a contract within the state, but 
PRIOR to the co11im.en,ce1nent of an action for a 
breach of such contra .ct, is a compliance with 
the statute at such a time as enables the cor-
poration to maintain the action.'' Citino· 
many cases from various jurisdictions. 

0 

It should be noted, therefore, that the great 
mass of cases and the weight of authority con-
forms to the view that compliance ,vith the statute 
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subsequent to the commencement of the suit is 
ineffectual and of no avail. The quotation from 
Ruling Case Law and the many cases cited in the 
foot notes, make it clear that compliance with 
the statute is entirely of no avail unless it occurs 
PRIOR to the commencement of the action. 

Among the many cases cited in the foot notes 
of 12 Ruling Case Law, p. 85, we find: Western 
Electrica,l Co. v. Pickett, 51 Colo. 415, 118 Pac. 
988, 38 L. R. A. (N. S.) 702, where at page 705 
bottom, the opinion reads : 

"It does not state that any contracts so 
made shall be absolutely void, but it does 
state, positively, that no such delinquent cor-
poration shall prosecute or defend in any suit 
until the act is so complied with, and we think, 
as here used, the word 'prosecute' includes 
the institution of the suit. The Standard Dic-
tionary defines 'prosecute': 'To bring suit 
against, in a court, for redress of wrong or 
punishment of crime ; carry on a judicial pro-
ceeding against, as to prosecute a criminal; 
to seek to enforce or obtain as a claim or 
right, by legal process; to begin and carry on 
a legal proceeding.' Webster defines 'prose-
cute': 'To seek to obtain by legal process; 
the institution and carrying on of a suit in 
a court of law or equity.' The Universal 
Dictionary defines 'prosecution' : 'The in-
stituting and carrying on of a suit in a court 
of law or equity to obtain some right, or re-
dress and punish an injury or wrong.' In 
H,ickox v. Elliott ( C. C.), 10 Sawy. 415, 22 
Fed. 19, the word 'prosecute', as there em-
ployed in a Civil Procedure, was held to be 
used in the sense of 'comm .ence '. 

"With these definitions in mind, and the 
sense in which the word appears to be used 
in these sections, it seems to us that no other 
construction can be placed on the word 
'prosecute' than to construe it as a prohibi-
tion against the bringing of an action; FOR 
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THE BRINGING OF AN ACTION IS CERTAINLY 
ONE OF THE NECESSARY STEPS IN ITS PROSECU-
TION. This conclusion appears to be sup-
ported by the great weight of authority. Mer-
chants' Mut. Ins. Co. v. Lacroix, 35 Tex. 249, 
14 Am. Rep. 370; G. Heileman Brewing Co. v. 
Peimeisl, 85 Minn. 121, 88 N. W. 441; J. 
Walter Thompson Co. v. Whitehed, 185 Ill. 
454, 76 Am. St. Rep. 51, 56 N. E. 1106; Cary-
Lombard Lumber Co. v. Thomas, 92 Tenn. 
587, 22 S. W. 743; Ehrhardt v. Robertson 
Bros., 78 Mo. App. 404; American Copying 
Co. v. Eureka Bazaar, 20 S. D. 526, 9 L. R. A. 
(N. S.) 1176, 108 N. W.15. To hold otherwise,. 
and give it the construction urged on behalf 
of the plaintiff, would invite and foster the 
very evil it was intended to prevent. It would 
enable any foreign corporation, not only to do 
business in this state in defiance of our laws, 
but also to prosecute its suits for the enforce-
ment of such business until some party per-
chance pleaded its noncompliance in an action 
brought by it to enforce a demand against 
him; then it would comply with the act, pro-
ceed with the action, and have its validity 
recognized from its inception and during the 
entire time it was prosecuting it, in the face 
of a positive prohibitory act to the contrary. 
Such a construction is contrary to the letter 
and spirit of the statute, and, if adopted by 
the court, would directly tend to defeat the 
public policy sought to be enforced by its 
enactment. The most efficient way to compel 
obedience to this statute is to enforce it as it 
reads, and not amend it by judicial construc-
tion, so as to enable foreign corporations to 
avoid the consequences of a noncompliance 
with its terms by ,complying after the penal-
ties have been incurred. 

'' (2) Compliance aifter the comrrie:nce1nent 
of a.n action will not remove the bar of the 
statute, so as to give effect a.nd recognize the 
validity of the action from its inception up 
to the time the statute was complied with. 
J. Walter Thompson Co. v. Whitehed, 185 Ill. 
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454 76 Am. St. Rep. 51, 56 N. E. 1106; Cary-
Lo~bara Lumber Co. v. Thomas, 92 Tenn. 
587, 22 S. W. 743; Ehrhardt v. Robertson 
Bros. 78 Mo. App. 404; Tri-State Amusement 
Co v Forest Park Highlands Amusement Co., 
192 Mo. 404, 4 L. R. A. (N. S.) 688, 111 Am. 
St. Rep. 511, 90 S. "'Y· 1020, 4 Ann .. Ca~. 808; 
G. IIeileman Brewing Co. 1). Peimeisl, · 85 
Minn. 121, 88 N. W. 441.'' 

The Colorado Supreme Court, in its opinion, 
quotes at great len_gth from_ the decision in J. 
Walter , Thompson Co. v. Whitehed, supra, where 
the principles involved were t~e same unde~~ con-
sideration in Western Electrical Co. v. Pickett, 
8 ,u,pra, and the same reasoning and rule of law was 
adopted. 

What we have briefly said is the sum and sub-
stance of that quotation. The opinion then con-
tinues (38 L . R. A. (N. S.) at p. 706): 

. * * * "in other words, its attempte~ insti-
. tution of the suit, when the laws of this s~ate 

provide specifically that it shall have no ng:ht 
to prosecute any suit until the fees are paid, 
is the institution of no suit at all." 

The statute under consideration in the case just 
cited reads : 

''N O corporation * * * of. any foreign state 
k . •d * * * shall * · * ,,,, prosecute or de-or ing om •i ·t h 11 fend in any suit, in this state, unb i s a 

have received from the secretary of state a 
certificate setting forth that f?,11 P,~yment has 
been made by such corporation. 

We perceive no difference between the language 
, , maintain any action'' and the words '' prosecute 
any action''. If to ''prosecute'' any ~cti~n re-
lates to and includes the :instituting, _bringing or 
commenceme~t of the action, then the words 
, , maintain'' any action must have the same mean-
ing. 
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AS TO PLAINTIFF'S POINT II. 

( THIRD GROUND OF APPEAL.) 

Under Point II, appellant contends that the con-
tract upon which this suit was commenced was 
made in the State of New York. We have already 
pointed out in this brief that there is not a scin-
tilla of evidence that the contract was made in 
New York. All of the evidence is that the whole 
contract, the entire transaction, was made in New 
Jersey. 

It is important to note that appellant does not 
point out a single bit of testimony to the effect 
that the contract was made in New York. 

' In the last paragraph on page 7 of its brief, ap-
pellant says, "The testimony clearly shows that 
note, Exhibit P-1 (Case, p. 54), and conditional 
sales contract Exhibit D-1 ( Case, p. 59), were 
sent to the offices of Commercial Credit Corpo-
ration, New York, and after being passed upon 
by their Credit Department, a check in payment 
thereof was issued in New York, and sent to the 
Wimple Auto Co., Inc., in Passaic." This is a 
gross misquotation of the testimony. THERE rs 
No sucH EVIDENCE. There is no testimony on Case, 
p. 54; there is merely a copy of the note, Exhibit 
P-1; and on Case, p. 59, there is no testimony; 
that page merely shows Exhibit D-1, which is the 
cond'itional sale contract, the purchaser's state-
ment and the assignment thereof. 

Counsel does not point out a word of testimony 
anywhere in the state of the case from which there 
is any suggestion, statement, or inference that the 
contract was made in New York. 

At the top of page 8 of its brief, counsel say 
that it was called to the Court's attention that 
there was testimony to the effect that the contract 
i ras consummated in the State of New York. In 
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the argument on the motion for a direction of a 
verdict, counsel for the plaintiff ma y have sta,ted 
to the trial judge that there is some evidence that 
the contract was made in New York, but counsel's 
statement surely does not constitute any testi-
mony on the subject. He does not point out who 
testified to that effect or where the testimony can 
be found. .The fa ct is tha.t there is no such testi-
rrnony or evidence. A reading of the state of the 
case from cover to cover will not disclose any evi-
dence showing that the contract was made in New 
York, or that any part or it took place anywhere 
outside of New Jersey. 

AS TO PLAINTIFF'S POINT III. 

There was fraud in the inception of the con-
tract, of which fact the plaintiff, acting through 
the Wimple Auto Company, had actual notice. 

The method employed ~y automobile financing 
companies in negotiating transactions of a similar 
nature is a matter of coIIlll?-on knowledge. 

It should be observed that all of the documents 
signed by the defendant were printed forms fur-
nished by the plaintiff. The conditional sale con-
tract, the purchaser's statement and the note were 
on one document, the purchaser's statement being 
on the back of the conditional sale contract, and 
the note being at the foot of the conditional sale 
contract, divided by a perforation. The note, in 
its printed form, was made payable at the office 
of Commercial Credit Corporation. The condi-
tional sale contract in its printed form, bore the 
name '' Commercial Credit Corporation Form 
G-A.1" in the left hand corner thereof. The con-
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ditional sale contract in several places refers to 
the note upon which the suit is based, and makes 
-~ertain references with respect to the assignment 
of the contract and the note. The purchaser's 
statement is a printed form and also makes refer-
ence to the Commercial Credit Corporation, and 
in part reads: ' 0 :ro the 'Seller' named in the con-
tract on reverse side hereof. For the purpose of 
securing credit from you in the purchase of the 
l\!Iotor Vehicle mentioned in the contract on the 
reverse side hereof, and in order that you may 
sell to or discount with Commercial Credit Cor-
poration the note mentioned therein undersigned 
makes the following representations''; and the 
last paragraph thereof reads: ''Undersigned will 
pay said note irrespective of any imperfections 
in the JYiotor Vehicle or any breach of alleged rep-
resentations. You and / or Commercial Credit 
Corporation are authorized to correct patent 
errors in said contract and other papers executed 
by undersigned in connection therewith.'' 

The conditional sale contract makes reference 
to the note and the respective installments in 
which it is made payable. The dealer's assign-
ment, which was part of the whole document, Ex-
hibit D-1, reads: "For Value Received, Under-
signed does hereby sell, assign and transfer to 
Commercial Credit Corporation, New York, N. Y., 
his, its or their right, title and interest in and to 
the contract on the reverse side hereof and the 
Motor Vehicle referred to therein. Commercial 
Credit Corporation is hereby authorized to cor-
rect patent errors in said contract and other 
papers executed, endorsed or assigned by Under-
signed in connection therewith.'' 

The whole scheme or plan of the transaction, 
all of the documentary evidence, the whole case 
shows that the Commercial Credit Corporation 
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prints the form of Conditional sale contract, note, 
purchaser's statement and the dealer's assign-
ment. All these documents were furnished by it 
to the various automobile dealers; the dealer acted 
on behalf of the finance company. The whole 
transaction took place at the same time, to wit, 

. May 17th, 1923. All of the documents, including 
the assignment are dated the same time and place. 
The arrangement between the automobile dealer 
and the finance company is that the dealer should 
take care of the transaction for itself and the 
finance company as between the dealer and the 
purchaser. The dealer acts for the finance corpo-
ration, as well as for itself. The dealer is the 
agent of the finance corporation. The knowledge 
of the dealer and its representatives, as agents 
of the finance corporation, is notice to the finance 
corporation. 

The fraud perpetrated by the Wimple Auto 
Company in procuring the defendant to execute 
the note (and the other document in blank) in 
ignorance of the fact that it was a note, under the 
representation that it was merely a paper ena-
bling him to effectuate an automobile trade-in that 
he made for which he paid in cash, was a fraud 
perpetrated by the agents of the plaintiff, which 
precludes the plaintiff from recovering on the 
.note ( Case, pp. 34-40 and p. 43). 

The defendant testified that Mr. Herman 
Wimple, of the Wimple Auto Company, repre-
sented to him that the paper which he was sign-
ing was to enable the person who purchased the 
automobile which he was trading-in to obtain a 
license; that he did not read the note; that he had 
no opportunity to read the note; that he was in a 
great hurry because he had left the Fire Depart-
ment of the City of Passaic where he was em-
ployed, and was assured that it was unnecessary 
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for him to read the note. He said that if he had 
known that the instrument was a note that he 
would not have signed it. In that situation, fraud 
was a complete defense to the action. 

AS TO PLAINTIFF'S POINT IV . 

(Ft?URTH GROUND OF APPEAL.) 

Under this head, appellant, in its brief, contends 
that although the trial judge directed the jury to 
return a verdict, that in fact the jury did not an-
nounce its verdict by voice in open court, and that, 
therefore, the judgment entered or the directed 
verdict is a nullity. Appellant cites n.o au.thority 
to sustain tha.t contention. 

• This point seems without reason. Where a 
trial judge directs the jury to return a verdict for 
the plaintiff or defendant, the announcement of the 
verdict by the jury is a mere matter of form and 
not of substance. It, the ref ore, should make no 
difference if the jury did not by voice announce 
the verdict in open court. 

Appellant cites Johnson . v. Depuy, 2 N. J. L. 165 
( it should be 152). That case is not in point, be-
cause there the trial judge did not direct a verdict 
against either party. It may be that where a trial 
judge submits a case to the jury, that the proper 
method of rendering a verdict would be for the 
jury to announce its verdict. We submit, how-
ever, that where the verdict is merely a matter of 
form, as a directed verdict, that it is unnecessary 
for the jury to announce the verdict. 

Appellant also cites Sockolowski v. Olkowski. 3 
N. tT. Adv. Rep. 1605, 1606. That case is not in 
point. In that case the clerk of a district court, 
waiting to receive the verdict of a jury, unde1> 
took, pursuant to instructions from the judge by 
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telephone, to refuse the verdict as tendered, and 
required the jury to reconsider and find a dif-
ferent verdict. The Supreme Court held that 
this was error requiring a reversal. In that case, 
the court did not direct a verdict. The point 
raised at bar was not involved there. 

It is unimportant that the jury did not expressly 
announce the verdict for the further reason that 
an appeal does not lie from a verdict. An appeal 
can only lie from a judgment. If plaintiff appeals 
from the judgment that is one thing, but if it ap-
peals from a verdict, it has no standing and the 
appeal should be dismissed. A verdict is not such 
a finality from which an appeal lies, 

CONCLUSION. 

For the foregoing reasons, we respectfully sub-
mit that the trial court committed no error, and 
that the trial judge properly directed a verdict for 
the defendant, and that, therefore, the judgment 
should be affirmed. 

Respectfully submitted, 

FEDER & RrNZLER, 
Attorneys of Def enda .nts-Appellees. 

FEuEn & RrNZLER, 

of Counsel. 
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