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COURT OF ERRORS AND APPEALS.

F.O. Matthiessen and W iechers Sugar

Refining Company, 

vs.

Jacob Weart, adm inistrator of 

nard McMahon.

B er-

On W rit o f  E r-

ror to Supreme 

Court. In  Tro-

ver.

Returnable March Term, 1875.

The declaration is the ordinary declaration in an action of 
trover for barrels, &c.

The plea was the general issue.

BILL OF EXCEPTIONS.

The jurors of the jury in the record hereto annexed men-
tioned, as in said record is set forth, before the Honorable Man-
ning M. Knapp, an associate justice o f the Supreme Court, at 
the day and place therein mentioned, came as well as the 
parties therein mentioned, and the said jurors being so chosen, 10 
tried and sworn as therein mentioned, thereupon the plaintiff 
to nrove the issue in the said record mentioned, on his part 
called several witnesses, and the. defence also called several
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witnesses to maintain the issue in its part, and all of said wit-
nesses being duly sworn testified as hereinafter stated, that is 
to say—

M ic h a e l  S h a n ley , for plaintiff, sworn, testifies as follows-

10

Direct-examination by Mr. Linn.
Q . Where do you reside ? A .  Jersey City.

• c  * T̂ *er.e ^0U acOuaiQted with Bernard McMahon, deceased, 
in his lifetime ?  ̂A .  Yes, I had known him about eight years; 
at /"i t j  me death he lived in Jersey City, Essex street.

Q . Were you in his employ at any time prior to his death? 
A ^  Yes, from about January 1st, 18f>8, up to 1872, four years 
prior to his death; he carried on the cooperage business on 
a large scale, employing from one hundred to one hundred 
and twenty-five hands; his business was located in Morris 
street, Essex street, and Washington street, Jersey City; I 
was book-keeper, and acted as superintendent, and looked 
after the work ; I was acquainted with what property he had, 
and with his business generally.

Q- Hid you know what debts he owed, and to whom he 
¿ 0  owed them? A .  Yes.

Q . Had you anything to do with the management of his 
finances? A .  Yes—I collected and paid out money belong-
ing to him.

Q . When did he die? A .  About the 10th of January, 
1872.

 ̂Q . How long had he been confined to his house, prior to 
his death ? A .  About three weeks.

Q . Do you recollect the day he went to his house, after 
which he didn’t come out ? A .  Yes—December 23d, ¿873.

30 _ Q . From the 25th of December, Christmas, to the time he 
died, did he transact any business? A .  Ho, sir.

Q . Was he in a condition to transact any business? A  
Uo, sir.

Q . What was the matter with him, as you understood? 
A .  The doctors informed me he had softening of the brain.

Q . Did you see him during that time ? A .  I did, daily.
Q . Between that time and the time of his death, was any 

property taken from his premises by Mr. Matthiessen, or by his 
orders? A .  Yes.

40 Q . W ho was Matthiessen acting for? A .  The Sugar Bo- 
fining' Company.

Q . What property was taken from there, generally ? A  
Barrels—-cooperage stuff in general—barrels of all sorts, 
molasses and sugar. .

Q . How many untrimmed sugar barrels were taken away-
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A . I should think 15,000 or thereabouts; I am satisfied it 
was over 15,000. -

Q. How m a n y  trimmed sugar barrels ? A .  About between 
8 to 9,000,1 should think about 8,500.

Q. What were those 15,000 untrimmed worth ? A . I 
should say they ought to be worth forty-two cents.

Q. What were the trimmed worth? A .  Forty-six cents.
Q. How many molasses barrels were taken? A .  Alto* 

gether over 1,400. 1
Q. What were they worth? A .  Part of them were worth 10 

$1.50 and part $2.50.
Q. Can you tell what proportion were worth $1.50, and 

what $2.50? A .  About 850 worth $2.50, and the remainder 
worth $1.50.

Q. How many molasses hogsheads were taken away ? A .
I should think over 150.

Q. What were they worth ? A .  $2  each.
Q. How many ten gallon kegs were taken away ? A .  420.
Q. How many half syrup barrels? A .  About seven or 

ten. 20
Q. What is the value of the ten gallon kegs? A .  $1.75

Q. How many charcoaled barrels coopered? A .  About 
thirty.

Q ■ What were they worth? A .  W e charged fifty cents 
for coopering; it was merely the coopering charge, 50 cents; 
the property belonged to the sugar refinery; we charged fifty 
cents for coopering.

Q• How many feet ©f worked lumber was taken away ? 
A  Between 9 and 10,000  feet.

Q. What is that worth ? A .  "Worked, it would be worth 
twenty cents a footr

Q ‘ What was that lumber got for—what was it used for ? 
A  It was fine lumber; it was intended to put up tanks in 
the sugar refinery.

Q. Do you know where that lumber was purchased ? A .  
Ido—from Mayor O’Neill.

Q• Has Mr. McMahon paid for it? A .  No, sir.
Q. How many new sugar barrels? A .  About 1,200.
Q ‘ What were they worth ? A .  About sixty-five cents

each.

each. J  J r  &
Q- How manv lining boons : A .  Over 50,000.

each
Q> How many syrup hogsheads? A .  About thirty, at $2

Q

~  JL 1 1 C I A C  U J  p  U  L» O U i i v

V What were they worth? A .  $1.50 a 1,000 .
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Q .  How many copper packers? A .  Five.
Q .  Wliat were they worth? A .  W e paid $5 a piece our-

selves for them; I didn’t value them at any more than $5 
each.

Q. What are they ? A .  They are intended for pressing 
sugar into the barrel.

Q .  When were these goods taken away ? A .  Commenced 
about the 27th of December; finished about the 5th or 6th of 
January.

*0 Q .  Were they taking away on the 1st of January? A. 
Yes.

Q .  Was the sugar-house in operation at that time? A. 
That sugar-house was not.

Q .  [By defendant’s counsel]—Which sugar-house? A. 
The new sugar-house, where these goods were taken to; they 
were taken to the new sugar-house.

Q .  What was done with them? The Sugar-House Co. 
used them up for their own purposes.

Q .  Can you tell what proportion went each day- -̂can you 
20 give an idea?

Q .  [By defendant’s counsel]— You kept an account of the 
articles; you made a memorandum at the time, didn’t you? 
A .  Yes.

Q .  Can you tell, after looking at that memorandum, what 
amount were taken from day te day ? A .  [Witness looks at 
memorandum book]— Yes; by adding them up I  w ou ld  say 
2 or 3,000 a day.

Q .  Were or not the majority of them taken after the 1st of 
January? A .  Yes, the largest number were taken after the 

30 1st.
Q .  [By defendant’s counsel]—Do mean the largest number 

o f pieces? A .  Yes.
Q . [By defendant’s counsel]—The value you don’t say. 

A .  Yes, and the value, too. • .
Q .  Did McMahon know that these goods were taken away 

A .  I should not say he was competent to know it at all.

Cross-examination b y  Mr. Gilchrist— .
Q .  Give us y o u r  reasons fo r  sa y in g  M cM ahon was no 

co m p e te n t to  k n o w  th at a ll th is th in g  w as being done. A- 
* 9  From h is singu lar actions. . . . .

Q ; Tell us all of them? A .  He was child-like m Jlis 
actions; loss of memory.

Q .  When did he lose his memory ? A .  A b o u t  three mon 1 
previous to his death. ■

Q .  Are there any reasons for your saying he was not cot



petent to know what was going on right before his eyes?
At this time he was confined to the house. ^

Q' What time do you mean? A .  The time these goods
were removed.

0. 27th of December? A .  Yes.
0 Are you right in saying the first goods were removed 

on the 27th or 26th of December? A .  27th; I have it here. 
Q. Do you think you are not mistaken? A .  I don t think

lam. , .. . n a
Q, And you mado a memorandum of it at tne time f -¿L*

Yes.
q. You have three books before you, were those three 

books kept at that time ? A .  Yes.
Q. Were you present, seeing to the removal of all these 

goods? A .  Generally around.
Q. Who gave the orders to McMahon’s cartmen to remove 

those goods? A .  I did. ’ \
Q. How many of his horses and cartmen were used in the 

removal of these goods? A .  Two double trucks and tour 
single trucks.

Q. How long did that continue 
to the sugar

10

—that removal of the goods 
orders and directions by 
From the 27th of Decem-

20

30

___ BM  House under your
McMahon’s men and horses ? A .
her till the 6 th of J an uary. " .

^.’ Whereabouts with reference to the house in which 
McMahon lived, and where lie was, as you say, after the 23d 
of December, when you say he took to his honse and didn t 
come out after that—where were these goods before they 
were removed, where were they located? A .  In Morris 
street. .  ■

Q. How near to his house ? A .  About one block.^
Q • In Morris street, and where else ? A .  And up in Grand 

street.
If he had been looking out of his window, could not he 

have seen every load that went from the Morris street shop 
and the other shop ? A .  I  don’t know that; some of them 
were taken in on Essex street, I think.

Q- Where they wrere taken in, could not he have seen most 
of them? A .  Yes, he could have seen a good share of them.

Q> Whereabouts in Morris street was this shop from which 40 
jhese goods were taken ? A . ' About midway of the block, 
between Washington and Warren streets.

Q- Where was McMahon’s house ? A .  Between Washing-
ton and Greene, on the north side of Essex street.

Q • McMahon’s house was in Essex street, and not in Morris 
street? A .  Yes. ' '

Q- You say they were a block off, the shop and the house—  
the Morris street shop and the Essex street house? A .  They
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were two blocks, because Washington street, and Essex, and 
Morris streets intervenes; you had to go through Washington 
to get into Essex.

Q . Were there only two places from which these goods 
were removed? A .  Yes, there were some removed from 
Essex street, below Warren, west of Warren.

Q . Where else? A .  Grand street.
Q . The Grand street shop, and the Morris street shop, and 

the Essex street shop ? A .  And I  should say a number of 
;*q  them came from Washington street.

Q . The Grand street shop was a very large shop, and a 
storehouse? A .  Yes.

Q. It is there to be seen now? A .  Yes.
Q . There is where he stored most of his barrels ? A . Yes.

# Q- Most of his stock? A .  Ho, the most valuable part of 
his stock was kept in Morris street.

Q. The largest quantity was kept in Grand street? A . Yes.
Q . Do you mean to say there was more value kept in 

Morris street? A .  Y es; down town there was more value 
2^ kept than up there.

Q . What was kept down town ? A .  Molasses barrels, 
hoops, oil barrels, and other cooperage stock.

Q . What was kept in the Morris street shop—what kind of 
things, I mean ? A .  In one shop in Morris street—there were 
two shops in Morris street—molasses barrels were made in 
one of them shops.

Q . Was that the chief thing that was done there ? A . Yes.
Q . What was done in the other shop? A .  Sugar barrels 

were generally trimmed there.
gn Q • What was done in the Essex street shop ? A . That was 

a molasses barrel shop, too.
Q . Like the first Morris street shop vou have spoken of? 

A .  Yes.
Q . You have said that McMahon was not competent to 

know that these goods were being removed from his shops, 
and you said that he had lost his memory three months be-
fore—1 want you to go and tell this jury what reasons you 
have for saying that ? A .  I have seeq him with his head full 
of a thing, and before he would go to the foot of the stairs he 

, would forget all about it. .,
Q . That is memory; I want other things. A .  His childisii 

actions.
Q . Tell rne how long back his loss of memory extended 

A .  It went back at least six months before his death.
Q . That would take it back to July ? A .  Yes. ,
Q . Wasn’t his business going on from July up to the kou 

he was taken away—-December 23d ? A . Yes.
Q . Going on in full blast ? A .  Yes.
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Q. Wasn’t he receiving thousands and thousands of dollars 
from the Sugar Co. ? A . Yes.

0. Weren’t you accepting thousands find thousands of dol-
lars yourself and putting them in bank? A .  Yes.

Q. And weren’ t you paying out McMahon’s money ? A .
Yes; generally on checks.

Q. And weren’t you buying things of O’Neill &  Gannon, 
and everybody about Jersey City ? A .  Yes.

Q. While this man was under this loss of memory ? A . Yes.
Q. Go on and tell us what more there was that convinced 10 

you that McMahon didn’t know these things were being re-
moved? A . When I would go in there when these goods 
were in process of removal he would ask me if the sugar 
houses were doing much to-day.

Q. He asked you if the sugar houses was doing much ?
A. Yes.

Q. How often did he ask you that? A .  Almost daily.
Q. Did you see him every day during the removal of these 

goods?  ̂ A . I should say I hardly ever missed a day; I  might 
have missed one or two, not more. 20

Q. You had been his superintendent for years? . A .  Yes.
Q. And you know all about this thing going on ? A .  Yes.
Q, And you didn’t object? A .  No, sir.
y- Didn t you think it was right at that time? A .  Other-

wise I wouldn’t have done it.
Q. If you hadn’t thought it was right you wouldn’t have 

done it? A. No, sir.
Q- Wlrat was the reason it was done, as you understood it
the time? A .  It was intended to compensate the sugar 

^ 80me money that was due them, 30
V- How much money was due the sugar firm from Mc-

Mahon? A .  Between $9,000 and $10,000.
. V-How ôri§ h&d McMahon been in debt to the sugar firm ? .

wasn’t out of debt any year.
y- Hadn’t the Sugar Co. for the whole year past been ad- 

vâ clnS him money constantly ? A .  Yes.
V- |3,000 to $5,000 at a time ? A .  Yes.
H: ^very two or three days? A .  Y es; every week, 

nn « y?u know how much McMahon was in debt to the
' D 1 ^ie mon^) May, 1871 ? A .  I don’t remember. 40 

tho rec°Hect any applications that were made by
MnM f ar ^°"—-Y  ^ho President of the Co., Matthiessen—to 
if u,. 011 f°r the settlement of his accounts? A .  Y es; Mr.

O w ?en sP?he to him two or three times about it.
Klimm ^en ^  he 8Peak to him—how far back? A .  I 
8̂ ld  say about July. . .

V- o you recollect how much was due in July from Me-
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10

Mahon to the company? A .  A t one time it went up as far 
as some $14,000.

Q . Didn’t it go up to 18 ? A ,  I never remember it going 
up to 18.

Q . What was done in July, August, September, and 
October, as to making arrangements to get the company their 
money ; what was talked between McMahon and him, or 
between McMahon and you ? A .  It was intended to pay him, 

Q . Did you ever hear Matthiessen speak to McMahon about 
it? A .  I  did.

Q . What was the nature of the conversation, and when 
was the conversation yon recollect about the payment of that 
money? A .  It was about July; McMahon promised to pay 
him in a couple of months; it was contemplated to raise a 
mortgage on the Grand street property.

Q . Are you sure that as early as July a mortgage was 
thought of? A .  No, sir, 1 am not sure.

Q . What was the talk in July? There was some demand 
on the part of Matthiessen, now what was the talk ? A . I cant 

20 tell the answer that McMahon gave him.
Q . Don’t you remember anything that was said in July, or 

about that time, from July to October or December, i . 
Nothing beyond the general conversation. m

Q . That is very indefinite—what do you mean by that • ” na 
was said by each party, as near as you can recollect? iellns 
the kind of conversation ? A .  Matthiessen would mate. 
demand for the money ; McMahon would promise to pay B
at the first moment. . , Q

Q . That is about July—what was done in August, Dep 
tomber, and October? A .  The same conversation, generally. 

Q. Did Matthiessen ever talk to you upon the subjec .
I think he did. ' , , +«11—1

$ . What did you say on the subject? A .  I can 
don’t remember— I know I promised to pay hnn, .il ;

Q . LIow did you expect to pay him, and how did M 
expect to pay him—before the mortgage was thong > 
mean? A .  The mortgage was thought of in Oc >
least. , .  9 a Mv

Q . Before that how did you expect to pay him. •
memory don’t serve me well at this moment on F ’ 
this thing occurred over three years ago. happened

Q. I know; but you have testified to facts t h PP
over three years ago, considerably ? A .  me 
to me the mortgage was in contemplation. mortgage

Q . Did Matthiessen ever speak to you betore  ̂ rnet nim 
was in contemplation? A .  Not that I remember; 
daily.

30

40
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Q. Have you given all you know, because I  wantto know 
every reason you have for that opinion about this man’s 
incompetencv to know even what was going on—have you 
given all—just bethink yourself ? A .  It was the subject of 
general conversation around the shops—his actions.

Q. [By the court]—He asks you if you have given all reasons, 
in your mind, for forming the judgment you did, that he was 
incompetent? A .  From special actions, do you mean ?

Q. Yes; anything that made you make up your mind to 
that fact, that when those things were removed, he didn’t 10 
know of it? A .  He could not keep his memory five minutes 
at a time.

Q. That you have told us all about? A .  He was hardly 
able to walk up stairs—-he would go like an infant up stairs.

Q. How would he go up stairs ? A .  I have seen him use 
his hands and feet.

Q. How lone; did that happen before he died? A .  Three 
months. # • -

Q. What did he explain for the reason for going up that 
way? A . He said that he got a fall once. 20

Q. Didn’t he get a fall once? A .  Not that I know of.
Q. How did he say he was injured in that fall ? A .  In his 

knees.
Q. How did becom e down stairs during this time? A .

He came down leaning, just like an infant would.
Q. Came down with care ? A .  Yes.
Q. How did he walk in the streets when he got on the 

level? A . I have seen him stagger many a time.
Q. Haven’t you seen him in liquor? A .  Yes.
Q- Ordinarily, how did he walk along the street? A .  Pre- 30 

V10US to this time he was a very smart walker.
Q- Previous to what time? A .  Previous to three months 

before the 28d of December.
Q• That would be in September; in September, October, 

and November, do you mean to say he didn’t walk along the 
sheet as anybody would? A .  Sometinos he would— some-
times lie wouldn’t.

y  Now there is another thing—this going up and down 
âirrsy~what other things made you think he was not right?

H. Could hardly understand a word he would say. 40
Y- What did that arise from, want of brains in you, or 

wnat? A . He stammered in his voice.
Y- How long did that happen before? A .  That was on 

day *°r SOme n*ne montHs, and he was growing worse every

Q  Nine months before when ? A .  Before his death, 
tl r i :aven̂  you heard persons stammer without thinking
leJ uad no sense, and didn’t know what was going on ; what

E
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10

20

30

40

was there peculiar about his stammering that made you think 
he was a fool ? A .  I thought kis brain was affected.

Q . When did you get the idea that his brain was affected!
A .  I had it nearly all along.
Q . From what time to what time ? A .  About six months 

previous I thought he was not right in his head, previous to 
his death, on the 23d of December.

Q . W hy didn’t you think he was right in his head! A. 
From the queer way, unusual with him, that he acted and 
spoke.

Q . Tell us how he acted ? A .  Nonsensical conversation.
Q. Go on and give us all your reasons; I want everything 

from beginning to end? A .  He got very fond of horses, and 
there was no need for him having those horses, he hadn’t 
work for them.

Q . You mean to say he bought more horses than he ought 
to have ? A .  Yes.

Q . When did he’ buy those. horses ? A .  He was always 
a talking about his horses.

Q . (By the court)—What do you mean by always ? A. A 
short time previous to his death.

Q . You say this stammering extended nine months back- 
what other things made you think his brain was affected, or 
that he was incompetent to do his business? A .  He would 
ask me the same question three times in half an hour, the 
same as if he had forgotten all about it. • ,

Q . Go on ? A .  It was a matter of general conversation 
around the shop, amongst the men.

Q . Was there anything you recollect of-—you know you 
and I have had a talk about this—do you' recollect mention-
ing to me the discharge of men? A .  Yes. .

Q . Well, tell us what that was ? A .  He employed, it 
remember, three or four men at a very slack time, and gave 
very large wages, and I saw there was no necessity ot them, 
and I  discharged them that night, and he hired them ovei 
again the next morning, and I told him about that, an 
said he had them discharged, and when I came down agai 
he hired them over again; I think he had them disc larg 
three times by me, and he would hire them over again.

Q . When was this ? A .  About the first week m Decemot 
or the latter part of November. • ,

Q . Didn’t you, in point of fact, have the chief c ia &,' ■ ‘ | ’ Yes; when he was not around.
deal? A . He ' in the

all the man’s business? A
Q . He was not around a g re a t------- .

gone over to New York on business, or stopped ou 
house, or go out into the country. i n «  «-ns not

Q . You had chief charge of the business when 
there? A- Yes,



Q. And he was not there much, was he?
oh, yes. ' ffj ' . •'

Q. You came there on the 1st of January, 1868; tell us
how often he was there during the time you had charge ? A .
I have seen him hardly two afternoons in a week away.

Q, You mean to say all the rest o f the week he was there ?
A. All the remainder of the time he was there.

Q. Did he have his Grand street shop as early as 1868?
A. No, sir.

Q. What shops did lie have when you were first there ? 10 
A. He had the Morris street shops and the Washington street 
shops, but that was used as a Stable at that time.

Q. What was your compensation? A .  McMahon gave me 
everything I wanted; there was nothing special set between
ns. My wages when I came to him first were $15 a week; 
that continued about a year, and I got $18 after that for an-
other year, and after that any money I asked I always got it.

Q. Do you know how much you got ? A .  No, I don’t ; I 
can’t tell now. ' ^

Q. Whatever you asked him for you always got? A .  YTes. 20 
Q. Were you a man ef family then ? A .  Yes.
Q. Were you supporting your family out of what you got 

from McMahon? A .  Certainly.
Q. And you had an unlimited amount of money to draw 

from McMahon ? A .  Yes ; anything I ever asked from him 
he gave it to me.

Q. He limited you to no sum ? A .  N o ; not for a year and 
a half or two years before his death.

Q• After you got a working for whatever you wanted, how 
attentive was he to his business? A .  He was around there 30 
all the time, the same as before.

Q• Was he a bright, brisk, animated, pleasant business 
man? A . Y es; before he got crazy.
. Q• Now, do you date any further back them symptoms of 
insanity than nine months ? A .  No, sir.

Q- Tell this jury to what extent business was done by you 
tor McMahon, and by McMahon for himself, from those 
nlon̂ ls till he died, after you thought his brain was affected ? 

a  a week, I  should say.
v* That would be about $200,000 ? A .  It would.
O y °u thought that man’s brain was affected ? A .  Y"es.

1 A Pon^ y°n suPpose that every creditor that McMahon 
a v*sn he died wag ma(je w itliin those nine months ?

40

No, sir 
parties.

A .
with the variousthere was a running account kept

P; But the balance of accounts due to any man that he 
l ^  accrued since the nine months that you speak

-d* I should say the largest part of it.
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Q. Then every debt he owed when he died was made after ] 
you thought his brain was affected ? A .  Yes.

Q . It has been opened here to this jury that Matthiessen 
came upon these premises and took these'goods and converted 
them to his own use; did you so understand it ? Didn’t yon 
understand that all that property was taken by agreement and 
understanding to pay the debt? A .  I know the money was 
due Matthiessen.

Q . Wasn’t there an agreement, an understanding that that 
10 property should go to pay that debt? A . Yes; on certain 

conditions.
Q. Tell us how that agreement was made and when and I 

where? A .  It was made between Matthiessen and me, if I 
remember.

Q . Don’t say, if  you remember; let us know whether you j 
do remember or not ? A .  It was given to Mr. Matthiessen in 
McMahon’s house—

Q . What was ? A .  Matthiessen promised if he was squared I 
up by the 1st of January he would advance money as he had 

20 heretofore, to leave the business as it stood.
Q . You mean that he would advance money after the 1st I 

of January as1 heretofore? A .  After the 1st of January.
Q . Tell the jury all about that—how it came about? A. 

He acquainted a doctor about his position, and the doctor told 
him that he should retire from the business ; told McMahon 
to go away for sometime.

Q . That was on the 23d of December? A . No, sir,a 
couple of days previous; then my name was mentioned in 
connection with a power of attorney.

30 _ Q . When you say your name was mentioned, tell us how 
it came to be mentioned, in what connection it was mentioned 
—who told you that that doctor told him so? A . I heard it 
from one of the workmen first, that McMahon had told him.

Q . Then did you have a talk with McMahon? A . Yes; 
McMahon said that the doctor advised him to go South, or to 
Europe, or somewhere else, so as to get the business oft hjs 
mind; and he told m e,“  You will have to take care of this
business;”  “ A ll right,”  said I ;  in the meantime I told Mat-
thiessen, and Matthiessen got uneasy. . .

40 Q . You say this was two or three days before the 23d of 
December? A .  Yes.

Q . Did you tell Matthiessen the same day you heard about 
it? A .  Yes, the same day; I waited for him to come down; 
he got uneasy about his money; he says, “ Who is going Jj 
carry on business? I  suppose it is y o u ,”  lie says; says L 
have got no legal authority; ” “  Well th e n ,”  he says, J-0“ 
must get a power of attorney, because I can’t stop my sl1»al
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I house for your sake or anybody else’s ; business must be 
I attended t o w e  went down to Yredenburg.

Q. What did you understand him to mean by he could not 
I stop his sugar-house? What connection had the cooperage 
I business with the. sugar-houses? A . They could not get 
I along without barrels.

Q. How many barrels a day were supplied to that coni- 
1 pany? A . This was a slack time; we put in as many as 
I 2,000 a day.

Q. So that it was a very important matter to the sugar 
I company, that they should be supplied with barrels ? A .  
I Yes.

Q. And therefore he was very anxious to have the business 
I of McMahon carried on? A .  Yes.

Q. Go on? A . I went to Yredenburg and got him to 
I write out a power of attorney, and came down to Matthiessen 
I with it, and Matthiessen, and Yredenburgh, and I went over to 
I McMahon’s house, and got him to sign it on the 23d of De- 
I cember.

Q. What became of that power of attorney? A .  It was 
torn up. ,

Q. State what that power of attorney was ? A . It gave me 
legal authority.

Q■ [By the court]— Do you remember what was in it? 
-4. Yes, a large portion of it— it gave me lawful authority to 
collect, pay out, sign his name to any document, sign checks, 
to buy and sell, sue and be sued, and 1 forget what else; 
there was nothing about real estate, anyway.

Q• You had a right to do everything in his business except 
to sell his real estate? A . Yes.

Y- You say that that power of attorney was signed in the 
presence of Yredenburg, Matthiessen and yourself? A . Yes. 
V ^W hat relation had Yredenburg therefore sustained to 
MeMahon? A . His legal adviser.

V* How long had Yredenburg been the legal adviser of 
p̂0n  ̂ -4? Three years, I should say.

y - Then that power of attorney authorizing you to do Mc- 
. 8 business was executed, in your presence as his super--
w endent and in the presence of iiis counsel, on the 23d of 
Becember? A . Yes.

Why was that power of attorney destroyed? A . Be- 
câ ?e ̂  didn’t spell his name to it— considered it worthless., 
a jt .at was the matter with that name to that power? 
“ McM h ^ ^  name “ Bernard McMahoney” instead of

G WGr(̂ s there was a “ y ”  to it? A . Yes.
g j%  [Showing witness checks.] Look at these checks and

- he didn’t sign his name that way? A . Y e s ; that is his

10

20

30

40
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signature. [A  dozen or more checks being shown witness,lie' 
says:] Those are all his signatures.

Q . I f  I understand you the reason that power of attorney 
was destroyed was that it appeared there was a “ y ” on the 
end of his name? A .  Yes ; an “  ey.”

Q . Did you ever say before that there was an “ e” to the 
%y ”  to the end of his name on that power of attorney? A. 
Y es; I think I told you that before, it looked so like “ Ma-
honey.”

10 Q . Did you ever see “ McMalioney” spelled with an “ e” 
and “ y ”  2 A .  Yes.

Q . Are not those signatures to all those checks his signa-
ture ? A .  Y e s ; they are all his signature.

Q . Is there not a “ y ”  on them? A .  Yes; that is Mc- 
Mahony.

Q . (By a juror.) What was the proper way of spelling 
that name? A .  “ McMahon.”

Q . With whom or to whom did McMahon sell the mate-
rials, the work and things that were made in his. shop; for 

20 whom did he work and to whom did he sell things that were 
done? A .  Matthiessen & Weichers were the p rin c ip a l,and 
A. T. Briggs.

Q . By Matthiessen &  Weichers you mean this Sugar Co? 
A .  Yes.

Q . Who was Briggs? A .  He was in the cooperage busi-
ness in New Y ork ; and there was a flour mill in Essex street 
wre supplied with barrels.

Q. Whose flour mill was that ? A .  Crombie owned it at 
one time.

30 Q . IIow extensive was his dealings with Briggs, as

40

____  ' com-
pared with the dealings of Matthiessen & Co. ? A . I should 
say about as one is to six or eight.

Q . You think he did about one-eighth as much as he did 
with Matthiessen & Weichers? A .  N o ; we did about six 
or eight times as much business with Matthiessen & Weichers 
as wo did with Briggs. > .

Q . Suppose he did eight times as much business withMattni- 
essen &  Weichers as he did with Briggs, what proportion 
would you say was the business he did with Briggs? A. 
About $3,000 a month with Briggs. _ __ •■..

Q . You say he did about eight times as much with Mamn* 
essen as he did with Briggs; now tell us what proportion ot m 
business under those circumstances did he do with Briggs ®
all his business? A .  I should say about one-twelfth.

Q. Then how many times as much business did he do w1 
Matthiessen &  Weichers as he did with Briggs? A . A do  
eight times as much.
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Q. Did he do business with Briggs up to the time he died?
A. Yes. ,

Q. After three months before his death did you do any busi-
ness with Briggs—he and you ? A .  Yes ; I should say so.̂

Q. To about the same extent as before? A .  Yes ; I think 
so. There was no cessation in the business; sometimes wo 
had no hogsheads to give him, consequently the business 
dropped.

Q. What was the nature of your business with Briggs? A .  
Mostly hogsheads.

0. Selling to him ? A .  Yes.
Q. Where did those hogsheads come from? A .  Mattlii* 

cssen & Wiechers.
They were hogsheads which your concern bought from 

Matthiessen &  Wiechers and sold them to Briggs ? A . Y e s ; 
we got barrels in return sometimes; sometimes money in return* 

(¿. The nature of the business and the extent of 1he busi-
ness was the value of the hogsheads you took from Matthies- 

' sen? A . Yes.

10

wras the limit of the business with Briggs? A .  2 )Q- That 
Yes.

$. Briggs was a collector of barrels? A .  Y es; a barrel 
dealer; had men at wwk for him collecting barrels and mak-
ing new barrels.

Q. You were telling us what was done to get the power of 
attorney so that you might deal and carry on McMahon’s busi-
ness; now at the time when that talk was had, before you 
went to Yredenburg, "what was said about the satisfaction of 
the debt—how was it to be satisfied; I mean whether there 
was any arrangement between you and Matthiessen &  Wiechers 30 
or the Company as to the payment of their debt, and how it 
was to be satisfied ? A .  The mortgage was expected at that 
hme, $12,500.

Q• What time were you speaking of? 
the power of attorney, December 23.

Q. Do you mean to say you had no conversation 
Matthiessen at that time about his taking the barrels ? 
don’t remember that I  had.

Q- And about his taking staves and all those articles ? A .
1 don’t remember it. 40

Q- Before that had you had any conversation with Matthies- 
sen as to the Companies’ taking the barrels and the other 
tilings in payment of the debt? A .  No, sir; I had no power 
° t  -^alUiiessen before the 23d.

Y- That is not what I  asked you. What I  asked you 
Was’ whether before that you and Matthiessen hadn’t had a 

about his taking these articles in satisfaction ot 
te debt? A .  I don’t remember; 1 had daily talks with him ;

+ ®ight have said so.

A .  A t the time of

with 
A .  I
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Q. How long before December 23d might you have had 
such a conversation with him? A .  I  might'have had it 
a month before.

Q . Then  ̂wasn’t it in your mind, and in McMahon’s mind 
for a long time, the idea of Matthiessen’s taking the barrels in 
satisfaction of his debt? A .  N o , sir; because the mortgage 
was expected; it was in the Insurance Companys for two 
months—was applied for, and that money was intended—

Q. How, before the mortgage was thought of, wasn’t there 
10 talk of Matthiessen being satisfied by the barrels and the 

other things? A .  N o , sir; I don’t remember it.
Q . Might it not have been so and you not remember it—a 

conversation had with you ? A .  I don’t think it could with-
out its being in my memory in some way.

Q . When was the first talk between you and Matthiessen 
about taking in satisfaction of his debt these things? A. At 
the time the power of attorney was spoken of at first.
. Q . Tell the jury what that conversation was? A . Matthies- 

. sen got uneasy, as it seemed to me, about this money that was 
20 due him, and he said that business should run right on; that 

he should not allow it to lapse for even half a day, on account 
of the necessity for this stuif in the sugar house—that is a 
necessity for the barrels; and it was said then that I should 
get a power of attorney. He spoke to me about this money 
before I got a power of attorney; it was for this purpose to 
legalize this property to Matthiessen that the power of attor-
ney was given.

Q . You say the object of the power of attorney was to 
legalize the transfer of the property to Matthiessen? A . Yes. 

30 Q . What I want to know is, when you made the agreement 
about the transfer which the power of attorney was to carry 
out? A .  One or two days before I  got the power. f

Q . Where was it you had that understanding? A . I don t 
remember the place exactly; I think it wras in the sugar house 
office. .

Q . Tell what,took place there two or three days before that 
power of attorney ? A .  Matthiessen made a demand on me 
for this property, and—

Q . Upon you for what? A .  He made a d e m a n d  on me for 
40 this property. He said he wanted to secure himself for the 

payment of the money. He said if I had my books square 
up by the 1st of January, he would advance money as he ha 
done heretofore and let the business run r ig h t  a lo n g ; an 
under these conditions I gave the property to M atthiessen . 
vvas not intended exactly to compensate, for there was no 
price mentioned. . ,

Q . You say that Matthiessen, on the 21st of Decem ei,
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came to you as the agent of McMahon, and demanded this 
very property which he afterwards took? A .  Yes.

Q. What did he say was his justification for demanding 
this property ? A .  Te secure himself.

Q. What ground did he allege to you as his justification for 
that demand ? A .  For the money that he had advanced.

Q. And that was all ? A .  That was all I remember; it 
could not be for any other purpose that he took the property, 
only in return for this money.

Q. What I want to know is, he made a demand on you for 10 
$10,000 worth of property, and when he made that demand, 
didn’t you ask him w7hat right he had to make that demand 
on you for that property ? A .  I don’t remember that I did.

Q. He asked you for the property didn’t he 2 A .  He knew 
j the money was not to be had; he asked for the property.

Q. Didn’t he tell you at that time why  ̂he asked for that 
property? A .  As a consideration for this money that was 
due to him.

reason
Was that the only reason he gave to you 2 A .  The only

2 0
I do.Q■ Do you recollect that he gave that ? A .

Q. You recollect that he did 2 A .  Id o .
Q. Hadn’t McMahon before that, told you he had sold that 

property to Matthiessen? A .  No, sir.
Q• Before Matthiessen demanded that property of you, 

hadn’t you learned from McMahon that he had sold it to 
Matthiessen? A . No, sir.

Q. How then could you account for his demanding prop-
erty and not money 2 Q . 1 knew the money was due to him.

Q• What took place after this power of attorney was given ”  
in carrying out this transfer— what did you do? A .  I gave 
orders to the carmen to take that property down to Mat* 
thiessen.

$.^Did you do that as superintendent of McMahon? 
didn’t you understand that McMahon assented to that? A .  

don’t think McMahon knew anything about it.
Didn’t you tell him 2 A .  I did. 

a W ’t y°n think at the time you told him that he knew 2 
A. No, sir, 1 don’t think he did.

V- That is not what I asked y ou ; at the time you told him, 
andpt his assent to transferring this property to Matthiessen, 
idnt you then believe and understood he knew what he was 

about? A . Yes, for the present moment, and forgot it five 
minutes afterward.

Q- You really believed he knew what he was doing? A .
1 %  at the present time.
i , u believed he knew what he was doing 2 A . I  knew 
e didn t know what he was doing. •
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Q. Did'you undertake to dispose of a large amount of his] 
property, you knowing that lie didn’t know what he was 
about; when you told McMahon, or when you got McMahon’s 
assent to hand over this property to Matthiessen, didn’t you 
then believe he understood that that was to be done in satis-
faction of the debt due to Matthiessen ? A .  Yes, sir.

Q . A t that time you thought so? A .  Yes; he would have 
done anything that Matthiessen asked him.

Q . In pursuance of that assent of McMahon then given, 
wThat did you do ? A .  I ordered material down to Matthies-
sen &  Wiecliers’.

Q . This was on the 20th, 21st, and 22d, before the power of 
attorney was executed; what did you do on the same day 
towards carrying out that arrangement? A .  Nothing.

Q . What did you do on the next day ? A .  Nothing.
Q . Next? A .  Nothing.
Q . N ext? A .  I began to move it then.
Q. The third or fourth day after the arrangement? A,

9 0  Y e S *Q . Do you know why Matthiessen wanted to take posses-
sion of that property ? W hy he was not satisfied with the 
understanding he had with you? A .  No, sir, I don’t know 
the reason.

Q . Don’t you know he consulted counsel about it? A . Yes.
Q . Now, don’t you recollect the reason why he wanted to 

take possession? A .  Yes, he was afraid somebody else would 
get hold o f it before he would.

Q . He wanted to have it in his own possession before any-
body else got possession of it? A .  Yes.

Q . The third or fourth day after you had transferred this 
property, with the assent of McMahon, to him, you did some-
thing to deliver it—what did you do ? A .  I ordered the car-
men to go to all the shops and take the property down to 
them.

Q . Where did you stay during the time it was being trans-
ferred ? A .  I wras around the shops generally, one place and 
another.

Q . Didn’t you keep an account of every article that was 
taken ? A .  Y  es. V H  I

40 Q . Where is that account of every article that was taken 
A .  It is here.

Q . W hy did you keep an account of every article that was 
taken ? A .  I f anybody asked me what became of this pr0 
perty, to be able to answer them.

Q . Didn’t you keep an account for tlie purpose of seeing 
how much it would amount to—how much you woul 
entitled to credit on the debt ? A .  Yes.
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[This witness, by agreement of counsel, is allowedto stand 
aside in order to take the testimony of Dr. »Yarick, who 
desires to leave.]

Dr. Theodore R .  Variale, for plaintiff, sworn, testifies as 
follows—

Direct-examination by Mr. Linn.
Q. You are a practising physician in this city, and have 

been for how long ? A .  Since 1846. u 10
Q. Were you acquainted with Bernard McMahon in his 

lifetime? A .  Yes.
Q. Did you attend him during his last sickness ? A .  1 

attended him from the 1st of January up to the time of his 
death.

What was his condition when you saw him on the 1st of 
January ? A .  He was in a state of mental habitude, laboring 
under what is called an effusion, loss of power to adapt words 
to ideas.

Q. [By defendant’s counsel]— Speaking the wrong words ? 20 
A. Speaking the wrong words, and sometimes no words at 
all.

Q. What was the cause of that condition? A .  A t  may be 
caused by a variety of circumstances ; it may be due to soften-
ing of the brain, it may be due to embolus, in which the 
arterious supply of the brain become plugged up by a coagu-
lation, and it may be also occasioned by an apopleptic effu-
sion.

Q• On the 1st of January was he in any condition to trans-
act business? A . No, sir.

Q. How often did you see him after that ? A .  Every day 
trom that time up to his death.

Q‘ Iiow did he continue from the 1st of January ? A .  
Going from bad to worse.

Q- From the time you saw him till the time of his death,
. Was not in any condition to transact any business ? A . No, 

sir.

30

Q’ Was he in bed, or sitting up? A .  In bed.
Could you form an opinion of what his condition had 

been shortly prior to that time from what you saw of him on 40 
the first?

[Defendant’s counsel.] That question ought to be qualified 
^ as.to ask him whether that opinion would be reliable. A .  

y impression was from the time, reasoning from my past 
xpenence, that it mnst have taken several days for him to 
^  Tu 6̂11 *n condition.

fo tl ^een gradually coming to that condition
r the past four or five days? A .  That is my impression, and
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also the statement of Dr. Hammond, who had him in charge 
previous to my seeing him.

' Q . Did you visit him that day in company with Dr. Ham-
mond ? A . Yes.

Q . [By the court]—Did that state, or that condition, that 
you have described—inability to get words to express ideas— 
did that affect his mental consciousness and power of reason-
ing ? A .  In the condition in which I saw him the power of 
reasoning, as well as enunciation, was pretty well destroyed.

10 [Defendant’s counsel]—1 understood the question of the 
court to be general.

[The court]— My question I meant to apply to this case.
[Witness]—My answer was intended to cover this case only.
Q . Did Mr. Matthiessen ask you anything about his condi-

tion ? A .  No, sir.

the exact times I got

A .  At Mr. Weart’s

M r . S h a n ty ’s cross-examination continued by Mr. Gilchrist.
Q . Can you tell about what sums you received out of the 

assets of McMahon, during the nine months when you thought 
his brain was affected, for your compensation ? A . 1 don’t 

20 remember ; sometimes lie would give me a check; whenever 
I wanted a $100 he always give me a check; I should say 
about $1,000, anyhow.

Q . How much did you consider you received from him 
during the time that you had no regular amount fixed ? A. I 
should say $3,000 or $4,000.

Q . How comes it during this nine months you only got 
$1,000 ? A .  I don’t say that, particularly ; I got it whenever 
I wanted it ; I don’t remember the exant tirnes I ^ot it. nor 
the exact amounts.

30 Q • Where are McMahon’s books ?
office, Ï  expect.

Q . What are those books you have ? A .  One is for the old 
sugar house, the other for the new sugar house, and the other 
book is an inventory of each day’s work—each carman’s work 
during the day, given in generally7' at night ; the two little 
books describe where the things went.

Q. Have you got any summing up anywhere in those books, 
or any other place, of what the articles were that were de-
livered—have you at any time made up how much was trans- 

40 ferred to Matthiessen ? A .  Yes.
Q . Where is it ? A .  I think Mr. Linn has an inventory 

of it.
Q . Did you give it to Mr. Linn ? A . I think I did.
Q . You made up a statement of all the things mat we 

transferred to Matthiessen, with their values ? A. x es.
Q . Where is that ? A .  I don’t know.
Q . [By Mr. Linn]—You have a lead penciled memoran
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dum, haven’t you ? A .  Y e s ; that is a copy of what you have 
got.

Q. Where did you get that from ? A .  From those three 
books here.

Q. What is on that ? A .  1 haven’t got the money down 
here—it is not carried out—hut the number of articles and 
the price of each article.

[The witness attempts to tear oft* one end of the paper,]
[Defendant’s counsel directs him not to tear it oft*, and asks 

witness to let him see it.] Id
[Witness declines to let him see it, but says he is willing 

the court should see it, and hands it to the court.]
[The court—after examining the paper—It seems to mo 

this memorandum has some relation to the paper, but I don’t 
think the witness is bound to produce that paper— it is a mere 
private memorandum.]

Q. When did you make up that paper ? A .  I don’t re-
member ; I think the original was made up a year and a-lialf 
ago—when this case was talked of first.

Q. That would be about July or August, 1872? A .  Yes ; 20 
when these proceeding were contemplated first.

Q. What was it made up for? A .  Mr. Weart and Mr,
Linn asked me to make it up ; they asked me to make up an 
estimate of the amount of property, and number of articles 
that had been delivered to Matthiessen & Wiechers at that 
time.

Q. Now, in giving these amounts, and quantities, and val-
ues that you have given here to-day, haven’ t you, in any 
degree, refreshed your memory by the fact of having made 
up that paper? A .  Yes, in some degree— I think it was 30 
uight before last that I took it from the original.

[Defendant’s counsel to the court]—Now, am I not entitled 
to it? J

[The court]—I think the paper will have to come in. 
[defendant’s counsel takes the paper.]
Q- When did you put that memorandum on there—the 

paper you say was made in July or August, 1873? A .  The 
ongmal was. J o ’

Q- You put that memorandum on only eighteen months 
Jgo? A .  This was taken from the original ; I  rather think 40 
Mi*. Linn has it somewhere ; I made it in Mr. Linn’s office.
T Y; L mean this memoraudum you wanted to tear off? A .

think I put it down yesterday ; something occurred to my 
memory, and I wanted to keep it in my mind ; I  put it down 
yesterday or day before.

^ at memorandum ? A .  Yes.
V- The memorandum previous to that which you wanted 

0 ear off—that above it— when did you make that? A .  I
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think it was night before last; it was copied from Mr. Linn’s 
paper, in his office.

Q , Where are the additions which you have put down 
here? A .  I think they are on the original paper.

Mr. Gilchrist to Mr. Linn—W ill you produce that origi-
nal paper ?

Mr. Linn—I will, i f  I have it; I don’t think I have; it is 
not here; there are some papers down to the office; I will 
produce it by and by.

Q . Who handed it to you? A .  Mr. Linn, in his office; 
Mr. Linn read it off for me, and I took the memorandum of 
them down ; I think Mr. Gannon was there.

Q. On that paper, from which this was taken, the additions 
were made up ? A .  I think so.

Q . W ho made those additions? A .  I did, about a year and 
a-half ago—when these proceedings were first contemplated.

Q . How big a paper is that paper that Mr. Linn has ? A. 
It is a sheet of legal cap.

Q . That contains the additions? A .  Yes, carried out on 
the margin, and added up on the bottom.

Q . And was there only one sheet of foolscap? A . Yes.
Q . Where was that taken from ? A .  From the books.
Q . How did you take it from the books—did you add up 

each column in the book? A .  Yes.
Q . Is this an exact copy of what Mr. Linn has? M.. ies, 

we read it over twice, and compared it.
Q . What did you make this copy7 for? A .  To refresh my 

memory.
Q. To get at the true numbers? A .  Yes.
Q . After these barrels were removed, and during their 

removal, were you receiving any barrels from customers? A. 
Yes, while they were in process of removal.

Q . Where was this large quantity of trimmed and untrim- 
med barrels in the month of December? A . In the shops.

Q. Which shop had the most? A .  Oh, Grand street.
Q. Where were they in that shop? A . On the first an 

second floors.
Q . How many floors w’ere there ? A . Three floors. ^
Q . Were there any on the third floor? A . Yery few, 

think that was for manufacturing new barrels.
Q . The second floor wras used for the stock? A .  Yes.
Q . And the first floor was used for stock and manufac ui 

ing, too? A .  Stock and trimming of old barrels. .
Q . How did you keep the accounts from the time that ey 

began to remove these barrels; how did you keep the accou 
of McMahon, and Matthiessen and Wiechers? A . I kep 
in those books. .

Q . How w e r e  t h e  b i l l s  r e n d e r e d  t o  M a tth ie ss e n  from  1
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to time during the whole course of their dealing ? A . A t the 
first of the month they were rendered in aggregate j add up' 
the number of loads of barrels and compare it with receipts 
that was received for each load.

Q. What was the ordinary price of the different kinds of 
barrels that were used for sugar? A . The old barrels were 
forty-eight cents trimmed—that is an old clean flour barrel.

Q. What did you call an old clean flour barrel? A . They 
were used for putting sugar into them.

Q. What did you call them, a trimmed barrel? A . A  
trimmed barrel when it was ready to receive the sugar, hoops 
tightened, and heads ready to put in.

Q. How were they sent down, with one head open and the 
head in the barrel ? A . Yes.

Q. When they were got down to the sugar house and filled, 
what was then done? A . They were headed up by our 
coopers.

Q. Then McMahon had at the refinery coopers enough to 
head up from a thousand to two thousand barrels a day ? 
A Yes, all that was sent down had to be headed up.

Q> You say that Matthiessen agreed to keep advancing from 
time to time? A . Yes.

Q- What was done after these barrels had been removed, 
in reference to carrying on the business? A . There "was 
nothing done.

Q. Were not barrels bought? A . Yres.
Q. Were not barrels trimmed by your men ? A . Yes.
Q- Were not barrels sent to the refinery? A . Yres. 
y- And for how long did that continue ? A . Up to about 

the 14th or 15th of March.
Q. How did you send in your bills from the date of the 

•stremoval, the 26th and 27th of December; how did you 
8 n 1Ttr̂ 0llr a^ er that ? A . I  sent in onl}r one bill, 

y  What did that bill include ? A . I rather think it was 
P ®the 1st of January; I sent in a bill for the month’s 
°£r 5* never see it since; I forget what it included.

or the month of December, on the 1st of January you 
a 111 a hill, and you forget what that bill included ? A . Yes. 

T_y* Alter that, did you send in another bill? A . Not that
1 remember of.
A j ^ a,8 there never any bill sent in by you after that? 
or st t0n  ̂rememher that there was; there was an account 
(lnn’+ men  ̂sent in hy me of the number of barrels, but I
0 n1 nlmber whatwas ̂  E.

no nr» n February and the first of March was there
count rendered by you of barrels that were furnished ? 

A don’t remember.

10

20

30

40



24 COURT OF ERRORS AN D  APPEALS.

10

Q. Didn’t you superintend the manufacture of barrels from 
Christma.s tili the 14th of March? A . Yes.

Q. And the trimming of barrels, and all the business? A. 
Yes.

Q. Who paid the men ? A . Mr. Matthiessen did.
Q. (By the Court.) W ho carried on the business after the 

death of McMahon ? A . 1 don’t know; sometimes it was 
Matthiessen, and sometimes myself.

Q. (By the Court.) What was the understanding between 
Matthiessen and the widow and you, as to who should carry 
on the business? A . Matthiessen promised me a partnership 
in it.

Q. It was for the benefit of the widow, wasn’t it? A. Yes; 
for the benefit of the widow.

Q. You went on, and you continued there till the 14th of 
March— didn’t you and Matthiesson have a falling out? A. 
No, sir. ^  #

Q. You and he had a falling out, hadn’t you? A. Things 
haven’t been very pleasant between us.

20 Q. Tell us how that thing occurred, and what wastlie fall-
ing out between you—whether there was not a feeling on 
your part against him, and why it was; what was done by 
him to you that you did not like? A. I considered he treated 
me very badly. He kept on promising this business to me 
and the widow, and he had it given away behind my back; I 
didn’t know a thing about it till Mr. Weart told me the even-
ing before the stock was sold out; that was about the 14th ot 
M arch; we had no falling out previous to that.

Q. After that? A . I haven’t had any connection with 
30 Matthiessen since—O, I didn’t get any money for three 

months I worked there; I  asked him for my wages; he told 
me he didn’t owe me anything; to go to Mr. Weart for “ • 
Mr. Weart told me to go Mattheissen; and there was a hi 
due in the coal yard, and I  thought I would suit myself, an 
I collected the bill. The bill was due under my name; t e 
stock was Mattliiessen’s ; and I collected theynoney in ordei o 
compensate myself for the time I spent and got no wages or 
i t ; and Mr. Matthiessen sent Mr. Sunderling up fo r  the 
threatening me that 1 would get into a tight place if 1 mono 

40 refund the money; I went to my wife, she had a little money 
in the bank, and she drew it out, and I hadn’t as muctt 
would pay the whole amount and I gave him my gold 
out of my pocket. That made me mad. ,

Q. When was it you communicated to Mr. *̂ eal ’ • „ 
administrator of Mr. McMahon, that McMahon was no 
condition to transfer these goods, and there ought to be a 
brought— or to Mr. Linn; when was it that you nrs  ̂
communication with these gentlemen about bringing t e
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A. I don’t remember.
Q. How long ago was it? A . The first I  heard about this 

must have been about two years ago.
Q. Don’t you think you were at the bottom of the suit 

yourself? A. No, sir; I  was not.
Q. Who was? A . A t least I  was not the instigator of it.

I was pressed by parties for a full year or more to use my 
endeavors to get this suit, and it dragged for a year and a half. 
Finally the creditors held a meeting and almost compelled 
me. # 10

Q. Was there a meeting of creditors at any time? A . 
There was.

Q. When was that? A . About a year and a half ago ; I  
don’t remember the date.

Q. Did you call a meeting of the creditors before McMahon 
died? A. Yes.

Q. When did you call that meeting? A . I  rather think it 
was a day or two before he died— no, no, the same day.

Q. Who was present at that meeting? A . Mr. Gannon,
Mr. Briggs, Mr. O’Neill, and many gentlemen from New York 20 
and Fall River and various other places from.the country—  
hoop-pole men. It was in Yredenburg’s office, and he was 
there, and Matthiessen was there.

Q. Did you make any showing of the assets and liabilities 
of McMahon at that time? A . "I did.

Q• In writing ? A . I  think so.
$. Where is it? A . I  don’t know; I  think I  gave it to 

Matthiessen at that time; I  think he got the statement of the 
assets and liabilities.

1 — l a u i i i n o  V/VJ u u o v / i  v u j v ^ v / i o  t v  t x i v  u u

^material. It is caliine: for the opinion of thè witness andTint « O _ r

« « , w,/n way in getting at the 
debt °* ^ebt°r, and swept away all the property of the 
cp t°r 80 0^Mer creditors have got nothing but twenty
her8 ^0̂ â • That is an allegation that has been made
didn’t  ̂want 1° show that we did it in good faith, and

intend to cheat anybody. It was understood by all 
was there that the property was amply sufficient to pay

Q. Do you recollect how the assets and liabilities came out ? 30 
A Yes.

V* What was stated at that time as to the excess of the

rri *Te property was, if he knows. 40
LOetendant’s counsel.!— Allusion was made in the opening

D
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all the debts after Matthiessen was paid; $40,000 was the 
estimate of the assets over the liabilities after Matthiessen had 
got all the property he had bought.

The court—I suppose the question might be asked whether 
he was solvent ana able to pay his debts.

Q. In your judgment was that the case or not during 1871? 
A . Yes.

Mr. Gilchrist—I  would like to have that paper that was 
used to show the additions, so that we can verify them.

10 Mr. Linn—You can have all the papers I  have.

Recess.
Q. In this memorandum, which is the original, 1 see it says, 

“  statement of goods delivered to Sugar Refining Co., De-
cember 23,1871, to January 10, 1872; ”  is that, according to 
your recollection, accurate as to time ? A. Is that the original?

Q. [Showing it to witness.] It is your handwriting, isn’t 
it? A . Y es; that is mine.

Q. How were untrimmed barrels divided—were they di-
vided into classes ? A . Y es; into three classes: good barrels, 

20 second qualities and culls.
Q. What wa3 the second quality? A. They were good 

barrels, but they required some labor and some material to 
trim them up, to make them good.

Q. Isn’t there a class you call “  potato barrel ” ? A. Yes; 
that is the third class.

Q. Potato barrels and culls are the same? A. Uo, sir.
Q. You said there were three qualities? A. There are 

good culls and potato barrels.
Q. What was the cost of a good untrimmed barrel in De- 

30 cember, 1871 ? A . Thirty-five cents.
Q. That was a good barrel? A . Yes. ,
Q. It would cost thirty-five cents delivered at McMahon s 

shop? A . Yes.
Q. Without being trimmed or without anything being done 

with it? A . Yes.
Q. What was the cull worth ordinarily ? A. Thirty cents, 

and the potato barrel twenty-five cents— sometimes twenty 
cents. . , .

Q. In taking in the barrels didn’t you classify them in tha 
40 wise ? A . Yes.

Q. And you got from twenty to twenty-five cents for pota o 
barrels ? yl. Yes#

Q. What was the range for culls? A. Uniformly thirty 
cents; and for a good one, thirty-five. ^

Q. How many barrels were there that were taken froni ' 
Grand street shop that were good, and how many culls a 
how many potato barrels ? A. I couldn’t tell that now.
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Q. D o n ’ t  y o u r  books show that you have there? A . No, 
sir; those are goods delivered on those books.

Q. Do those books show anything more than the goods 
delivered between December 23 and January 10 ? A . Yes ; 
they go back for years.

Q. Are not the goods classified in any part of those books?
A. No, sir.

Q. Before December 23, when you sent a load down to the 
Mnery, you sent it down trimmed? A . Yes.

Q. Had you any inventory of the number of barrels that 10 
you had at the Grand street shop? A . No, sir ; 1 remember 
making a calculation once.

Q. How did you make that calculation ? A . I took the 
foreman’s book for receipt and delivery, and I made a calcula-
tion that could not be very far from the truth, I think.

Q. You took the foreman’s book which showed the barrels 
received, and took the'book which showed the barrels taken 
away? A. Yes. ' /  \ ■ 7

Q. Where are those foreman’s books? A . I don’ t know.
Q. Where are McMahon’s books? A . In Mr. Wearts’ 20 

office, I expect.
Q. You had them, didn’t you, till the 14th of March? A .

Yes.
Q. What did you do with them then ? A . I had them in 

the house for a few days.
Q. And then? A . Sent them down to Mr. Wearts’ office, 

and they have been there ever since.
Q. Won’t those books show how many of those barrels 

were good, culls and potato barrels? A . No, sir; I don’t 
think there is anything in them that would show the exact 30 
number.

Q. Would not the foreman’s books show? A . I  suppose it 
would.

Q- You have stated here that of these here are 15,000 un-
trimmed barrels, and you have stated them to be worth forty- 
two cents; now, you tell the jury that they only cost thirty- 
five. Can you reconcile that testimony? A . They were 
worth forty-two to sell and only thirty-five to buy them.

V-.How much did you put them into Matthiepsen for, by 
he bills, when they were trimmed? A . Forty-eight.

V- You considered the work on them worth only six cents? 
A  Yes.

40

V- 1 hose untrimmed 
two cents ? A. Yes.
U oa Ye  ̂Y011 saY there are three classes, were not these 

>w)0 barrels composed of three classes ? A . No, sir; there 
were no potato barrels amongst them at all.
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Q-' A t any o f the-shops ? A . There might have been a 
load in the lower shops, but there was none up there.

Q. Were there no culls? A. There might have been some 
culls.

Q. How many culls? A . I don’t know.
Q. Can’t you give an idea of wdiat proportion there were, 

whether half or quarter ? A . No, sir.
Q. How many? A . I should say about one-twelfth or one- 

fifteenth were culls.
# Q• How do you arrive at that? A . From my experience 
in seeing loads, and seeing the receipts.

Q. In this statement you gave to these gentlemen you put 
down these barrels at forty cents each, you have sworn here 
were worth forty-two in the original statement ? A. I don’t 
remember what I put them down at there.

Q. [Showing witness paper]—The first item ? A. Yes; 
forty cents.

Q. Can you reconcile that to the jury, that at one time 
they were worth forty cents, now you are swearing to the jury 

20 that they are worth forty-two ? A . W e got forty-two for them 
many times.

Q. Don’t you think you are a little prejudiced in this case? 
A . No, sir ; upon.my honor, I am not.

Q. How many trimmed barrels did you say the defendants 
took away—do you recollect? A . About 8,500; between 
8,000 or 9,000.

Q.Y o u  have given us 8,000 or 9,000 trimmed barrels, at 
forty-six cents ? A . Yes.

Q. Do you know what prices you put down for them in the 
30 original‘ statement ? A . No, sir; I don’t remember what 

prices in the original statement.
Q. Here is 2,610 trimmed sugar barrels at forty-five cents, 

are those a part of the 8,000 or 9,000 that you pnt down at 
forty-six ? A . I suppose they are.

Q. 4,476 trimmed sugar barrels at forty-five cents, are those 
part of the 8,000 or 9,000? A . Yes.

Q. Can you explain why you made a difference, to the jury, 
and to the plaintiffs? A . 1 should say that the smaller num-
ber went to the new sugar house; there was a separation 

40 made in the separate houses.
Q. I am not talking about that, I mean the difference in 

price— why did you give the counsel one price, and give o 
the jury here another price ? A . I don’t know. §

Q. Here are 1,200 new sugar barrels you have given us a 
sixty-five cents ? A . Yes. ,

Q. Didn’t you, in the statement to the counsel, put t e 
down at sixty-two cents ? A . Yes. ,11 j

Q. W hy did you give it to the counsel, when you were e
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ing them the whole amount of the demand that they ought to 
make, why did you put it down at sixty-two? A . We were 
in the habit of giving things cheaper to the sugar house than 
anybody else ; those first figures, 1 suppose, are on the basis 
of the business we had been transacting with the sugar house, 
and what I have told you this morning was on the basis of 
what they might be sold to other parties for.

Q. Did you ever know Matthiessen & Wieehers to pay over 
sixty cents for a new barrel to McMahon, headed up, ready 
filled with sugar, and ready, all headed up? A . I  forget. J0 

You have been four years in that business, do you 
recollect one single instance where you charged them sixty- 
five or sixty-two cents for a new barrel ? A. No, sir.

0. Notone? A . Notone.
Q. Then why did you charge us sixty-five in your oath, and 

sixty-two in the paper, when you never sold them one for over 
sixty? [No answer.]

Q. You have spoken here, first, of 15,000 untrimmed 
barrels, then of 8,000 or 9,000 trimmed, now, you have 
spoken of 1,400 molasses or syrup barrels, call them off from cm 
your paper and see how you have them? A . I have g o t “ 
them- separated here. [Looking at papers]— 807 molasses 
barrels;

Q- You spoke of those as being worth $1.50 to $2.50?
A Yes.

Q- Can you tell us how many were worth $1.50? A . Five 
hundred and eiglity-six of those w'ere worth $1.50, and eight 
hundred and seven were $2.50.

Q- You mean the rest of the eight hundred and seven ?
A The remainder of the fourteen hundred; that is the way 30 
1 have it here.

Q- Try it again; how many molasses barrels have you got 
. wn there altogether? A . 1 have got thirteen hundred and 

wnety-three; eight hundred and seven molasses barrels at 
’ one Hundred and sixty-three molasses hogsheads at 
r/0Ur hundred aud twenty ten-gallon kegs. 

x- How do you make up fourteen hundred molasses or 
jfruP barrels at $1.50 or $2.50 ? A . I have got it here, eight 
undred and seven molasses barrels at $2.50; five hundred 
n̂ eipty-six molasses barrels at $1.50. 40
q  at aH • A . That is all the molasses barrels. 

ofK ■bbere are two sums you see you have given ; how many 
hose are ten-gallon kegs? A . None of them, 

nnt Are You sure of that? A . I am ; a ten 
O Z rel" a b)arre  ̂ is forty or forty-five.

Ion Was ôur Hundred and twenty ? A . Ten-gal-

b° head ^  °ne hundred and sixty-three? A . Those were

gallon keg is
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Q. O f these two items eight hundred and seven you see 
were molasses barrels at $2.50; are you sure that is rî ht* 
A. I am. • 6

Q. [Showing witness paper.] Don’t your statement ren-
dered to the plaintiff show two hundred and twenty one molas- 
ses barrels at $2.50? A . Yes.

Q. Isn’t there five hundred and eighty-six at $1.50? 4. 
Yes.

Q. Add those together; how many does that make? A. 
10 Eight hundred and seven.

Q. Then don’t this statement show that you have charged 
for five hundred and eighty-six barrels here, a dollar more 
apiece then you ought to have done; don’t your present tes-
timony show you have charged us a dollar more for five hun-
dred and eighty-six than your statement to the defendant did? 
A . Yes; there is a discrepancy there, surely.

Q. You sav that you sat down with Mr. Linn and Mr. Gan-
non, and made up that statement from this? A. Yes; Mr. 
Linn read off the items and I wrote them down with a pencil, 

20 uud we compared it afterwards to see if it was correct.
Q. Add the two hundred and twenty-one molasses barrels, 

the five hundred and eighty-six molasses barrels, the one hun-
dred and sixty-three molasses hogsheads, the four hundred and 
twenty ten-gallon kegs together, and see if that don’t make 
the number that you gave to us within, ten; haven’t yon stated 
to the jury fourteen hundred molasses barrels at $2.50 and 
$1.50, when four hundred and twenty of them were ten-gal-
lon kegs and one hundred and sixty-three of them were hogs-
heads? A . It foots up thirteen hundred and ninety. 

gQ Q. Isn’t that exactly what you meant to say when yon said 
fourteen hundred ? A . Yes.

Q. Did you ever charge Matthiessen as much as $2.50 for 
molasses barrels? A . No, sir.

Q. W hy did you here? A . 1 was told we was dealing 
with another party now ; that there was no agreement with 
the creditors; and Matthiessen to deliver this stuff different 
to an outsider.

Q. Who told you that? A. Some of the creditors or 
lawyers.

40 Q• Which—lawyers or creditors ? A. Both. ,
Q. So you have put the valuation down here as suggeste 

to you by creditors and counsel o f the administrator? A. 
told them the regular price, and I was desired afterward o 
put down what they charged to outside parties. _

Q. Did you render first to them an account with the rig1 
prices down and then this? A . No, sir.
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Q. You said you gave it to them right, and then they al-
tered it? A. According to Matthiessen & Wiechers’ basis, I 
gave it to them right.

Q. How did you give it to them ; in what shape or form 
did you give it to them ; did you give them a list ? A . Y e s ; 
in the same shape as that, I suppose.

Q. Who did you give it to ? A . I think I gave it to Mr. 
Weart or Mr. Linn.

Mr. Gilchrist to Mr. Linn— W ill you produce it ?
The witness—I thought you had reference to that paper. 10
Q. This paper has the $2.50 down. Where is the paper, if 

any, which you gave to them first, which you afterwards al-
tered from what the regular prices had been ? A . There was 
no other paper with the regular prices.

Q- You say you gave to counsel of creditors the regular 
prices which they had been accustomed to pay ? A . I told 
them the prices; I don’t believe it was ever on a paper; 1 
rather think not.

Q. What was the highest that was ever paid for a molasses 
barrel or syrup barrel ? A . $2.25. 20

(By the court.) Paid by whom, do you mean? A . By Mr. 
Matthiessen.

Q- Did you make any sales of molasses barrels to anybody 
else hut him? A. Y es; sometimes, but very seldom.

§. In your testimony here you said you divided those 1,400 
barrels, and said 850 of them were worth $2.50 ? A . A. mis-
take in the copying.

Q- And a mistake in your testimony, too? A. Y es; I  
swore to the contents of the paper.

V-Molasses hogsheads you gave 163 on your paper here ?
A. I es.

5‘ Whatwere you accustomed to sell them for before? A . 
$1.75.

Q- How much have you charged here in your evidence to 
the jury? A. $2. '

 ̂V̂ .420 ten-gallon kegs you testified here were worth $1.75 ?

V- How much had you been in the habit of getting for

30

them? A . $1.50.
$  ^By have you told the jury here a value different from 40 

^ w ^ a lw a y s  get ? A. Outside parties we would have

Q- Did you ever sell a ten-gallon keg to anybody ? A.
Q5 T?ai1̂  a ^rae5 and got as much as $2 for them.

Ite muck did you represent those ten-gallon kegs to
worth when you gave it to the plaintiffs ? A. I don’t know.
V- book at that paper and see ? A. $1.50.
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Q. You told them $1.50 and you told the jury here $1.75? 
A. Yes.

Q. Seven half syrup barrels, you told the jury, they were 
worth $2.; how much did you tell the plaintiffs they were 
worth ? A . $1.75.

Q. Ilere are fourteen charcoal barrels on- this memoran-
dum, and I  see there are five more; that is nineteen—in your 
memorandum here you have nineteen, and you gave to the 
jury thirty? A. I have got here fourteen besides the nine- 

10 teen on this memorandum.
Q. Look at this original paper which you gave the plain-

tiffs, and see if you have given more than nineteen altogether 
there? A. No, sir.

Q. Whose barrels were those ? A. The property of the 
sugar house.

Q. They were the property of the sugar house at the 
beginning? A. Yes.

Q. A ll that you have a right to charge them is the cooper 
work done on them ? A. Work done on them.

20 Q. And when Matthiessen took them there was no dispute
about that being his property, except the work ? A. No, sir; 
except the work.

Q. When was that work done on those nineteen barrels? 
A . I don’t know— between the 23d of December—

Q. What means have you of verifying that to show that 
that is so ? A. I suppose the books.

Q. Look at your books and show me any charcoal barrels 
that you carried away between the 23d of December and the 
5th of January ? A . [Looking at books.] December 27, 

30 fourteen smear barrels coopered. W e charged the same tor 
smear barrels as charcoal barrels. Sometimes we put them 
down smear barrels, sometimes charcoal barrels.

Q. Didn’t yon charge less for coopering a smear barrel. 
A. No, sir; they were all fifty cents.

Q. [Showing witness a bill]— Here is a bill in your own 
handwriting, see if you don’t charge less for a smear barre 
than yon do for a charcoal barrel for the cooperage; that is 
in your handwriting, isn’t i t ? A . Yes. ,

Q. You charge less, don’t you ? A . That is not ray ban - 
40 writing where the writing is carried out. ?

Q. Isn’t it a bill presented by you, and headed by )T°U* 
A . Yes.

Q. And paid you at this office ? A . Yes. • . -
Q. Isn’t a smear barrel charged at twenty-five and a c aI 

coal fifty ? A . That is according to the work done on i > 
suppose. , f

Q. You said they were all fifty cents; now, you spox
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8,000 or 9,000 trimmed barrels— wbafc is a trimmed' barrel ?
A. A barrel ready to put sugar into it.

Q. Now, you say that between December 27th and January 
5th or 6th, that you delivered 8,000 or 9,000 perfectly trim-
med barrels? A. Yes.

Q. One of the sugar houses was stopped at the time? A .
Yes.

Q. In saying there were 8,000 or 9,000 trimmed barrels 
delivered between December 27th and January 5th or 6th— 
do you mean to say these 8,000 or 9,000 barrels were de- 
livered in that time? A . Ye?, between December 23d and 
January 10th. . 5 \

Q. Didn’t you render the defendant a bill up to December 
31st? A. I suppose I did, that was the custom.

Q. Didn’t you include in it a part of this 8.000 or 9,000 
trimmed barrels ? A . I don’t know.

Q. Are you certain that between December 25th and Jan-
uary 5th, that they took from 8,000 or 9,000 trimmed barrels; 
now, I wgnt to know if you didn’t render a bill for these bar-
rels, and get paid for them? A . I don’t know that; I was ^  
asked for this statement from parties, and I took it from the 
book.

Q. You don’t, know whether you did between December 
25th and January oth, give the defendant 8,000 or 9,000 bar-
rels? A. Certainly, 1 delivered them between December 
23d and January 10th.

Q. And what have you to say as to your bills up to Decem-
ber 81; did they include any part of those 8.000 or 9,000 
barrels? A. I don’t know.

Q- [By the court]— Was that a mere statement of what you 
sod, or was it an account current? A. It was a mere state-
ment—a monthly reuder.
. Q- Look at the number of trimmed barrels you delivered 
1Q December, from the 1st of December; can you tell how 
many loads there were? A . [Looking at book]—I would 
say they would average fi ve or six loads a day down to one 
house, about ten loads a day altogether.
. V* What days did you deliver ten loads in December? 

^ ft t yG *S on the 1 st of December.
V- Did you deliver any on the 1st of December? A .  I

30

d0

Q’ • A . To the sugar house.
V- Which? A. Both—four lo the old house and eight to 

the new house. .
Q- Which house was working at that time ? A . I don’t 
(T ;w\!llink Loth of them were working.
V- When was it you said one of them was not working? 

was not working for a week or ten days after Christmas.
E
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20

30

on

10

40

Q. Do you know when it stopped ? A . No, I don’t know 
the exact date.

Q. Show me another date you delivered ? A. Twelve 
the 11th; there was sixteen on the 12th.

. Q• [By plaintiffs’ • counsel]—How many in a load? i. 
eighty-eight or seventy-two.

Q. According to the best of your recollection you observed 
this going on—you observed these loads—you were having 
your men doing the work, and you were having men keeping 
accounts; now, according to the best of your recollection and 
judgment, were there above 1,200 trimmed barrels that were 
sent to either of those refineries as barrels which went towards 
the debt ? A . There was quite a number went in the regular 
order of business.

Q. Those that went in the regular order of business were 
not those that they are suing for, that is not what we are 
talking about; what I want to know is how many barrels 
went to the refinery under that contract you have spoken of to 
extinguish the debt? A. A ll the untrimmed ones went there 
for that purpose.

Q. Were there above a thousand trimmed ones that went 
on that account ? A . I don’t know how many.

Q. According to your best recollection, were there above a 
thousand went there on that account ? A. I think there was 
more.

Q. How many more—let us have your best judgment 
about i t ; we don’t want you to mingle what was not paid for 
by the debt, and what was paid for by the debt ? A. I can’t 
tell.

Q. [By the court]— Can’t you give a judgment as to the num-
ber that went on account of this transaction ? A . Everything 
that went down after the 28d was intended to relieve Mat- 
thiesssen & Wiechers’ debt.

Q. The point is this, whether between the 27th and the 5th 
of January there were above a thousand barrels that went 
that were trimmed that went in discharge of the debt? A  1 
could not tell.

Q. [By the court]— W on’t the books show what went after 
that date? A . Yes.

Q. Perhaps I can refresh your recollection by one of your 
bills—[Showing witness a biil]— Haven’t you confused your-
self by including that bill which was for the whole mont i 
from the 1st of December— trimmed barrels? A. Yes, tna 
must include the whole month. . ,

Q. [B y  the court]-—That is the bill rendered Decern e 
31st? A . It is a bill o f that date. j

Q. When you speak of 9,000 barrels being taken away, ,
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don’t you think that you were in error? A . Y e s , I  se e  there 
is an error now.

Q. Do you think that above a thousand barrels went that 
were trimmed? A . I think there was more than that; the 
full account is in those two books.

Q. [By the court]— Does not the bill show what is on the 
books? A. That bill is for one house.

Q. Not for all the goods rendered for that month ? A .
No, sir.

Q. [Showing witness another bill, marked in ink 26th, and 10 
then altered in lead pencil to 31st.] How many went to the 
other? A. I see a mark on there December 9th, 1872.

Q. Don’t you understand that mark? A . No, sir.
Q. Didn’t you never see that mark on any of your bills be-

fore? A. Yes. •
Q. Don’t it mean it is copied in a book in the refinery on 

that day? A. Y es; all the stuff mentioned in 9,735 bill 
went down to the old house; I am of opinion that there was 
no bill went into the new house at all.

Q. I ask you whether the statements of 8 or 9,000 trimmed 20 
barrels is not a discrepancy from the truth ? A . I don’t think 
it is.

! Q- Then how do you reconcile the statement you made to 
| the jury about it? A . There is a discrepancy between the 
two statements.

Q• You were furnishing trimmed barrels to the old house, 
and trimmed barrels to the new house? A . Yes.

Q. And outside of those you were furnishing in the regular 
course of business barrels to them which you had agreed to 
deliver to pay the debt ? A . Yes. < 30

Q- Now, 1 want to know whether you say that this 9,000 
barrels went to pay that debt, or whether they are part of 
those that went outside of the agreement ? A . I am not cer-
tain upon that point.

Q• You cannot be definite? A . No, sir, not from mem-
017. .

V* Can you in any other way? A . I f  I could get the 
proper hooks I could tell.

¥• What proper books do you want? A . I think those two 
small books will tell. * 40

?• pan you tell us in the morning? A . Probably I might
I will endeavor.
Q> There were 9 or 10,000 feet of worked lumber? A. 

res. ’
What shop was that at? A . Washington street shop; 

0 T? t0 worlie<  ̂iQto tanks.
V> Do you know whether McMahon got any money from
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Matthiessen .to pay for that lumber, and for the work on the 
tanks outside of the agreement you made with him? A. Yes.

Q. How much did he get? A . I don’t know.
Q. Wasn’t it $3,500 ? A . That money is in the general 

indebtedness; it was on account of the tank business, but it 
went into the general account.

Q. But the $3,500 was advanced to McMahon to get this 
lumber with, and to pay for the labor? A. I don’t remem-
ber how much—I expect there was something, anyhow.

10 Q. If I showed you a check, could you recollect it? A. 
Perhaps I could.

Q. What was done with that lumber when it was first got 
— wasn’t it taken to the sugar-house ? A. Yes, according as 
it was finished. .

Q. Wasn’t it taken to the sugar-house the first thing ; and 
didn’t it lay there seasoning for a good while, put up in the 
third story or some high place? A. I suppose so—I dont 
know— I am not certain about it.

Q. What do you mean by that answer? A. I have a faint, 
20 dim recollection of its being fetched down irom some place 

before it was worked.
Q. Fetched down from the sugar-house to be worked, 

wasn’t it ? A . Yes, 1 think so ; it went down there, probably,

30

to be seasoned. j
Q. Can you tell about what time it was that that payment 

was made to McMahon to get this lumber with, and to pay 
for the work? A . No, sir. ,

Q. Does this include all the lumber that was got for those
tanks? A . No, sir. ,

Q. Where was the rest? A . Down to the sugar-house, 
previous; we hadn’t storage room enough, and we sen i 
down there to have it finished. , ,

Q. Wasn’t it in the sugar-house on December /7th, anu 
before that, already put up in tanks ? A . No, sir, it was no. 

Q. No part of it? A . The biggest part of it was done
there. , '

Q. How many tanks were there ? A . I should say
twelve or thirteen. v - .

Q. Does that include the large and small ? A. Yes,
40 six or seven o f one, and five or six of the other.x or seven oi one, anu uve or si a  ui ^  .

Q. When this agreement was made between you a ^  
thiessen, weren’t the six or seven largest tanks all T1P , 
refinery ? A . I don’t know that; I know the lumber w
for the largest portion before that. . , 10T)g

Q. I want to know after it got into McMahon» shop» 
whether it didn’t go back into the refinery in the 1 
tanks there for six of the largest? A . Yes; I SUPP 
tanks were up ; the material was there for them, any
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Q. McMahon had no possession of the timber for those 
tanks that had been put up in the refinery at the time that 
the goods were delivered ; in other words, you didn’t deliver 
the tanks—the largest tanks? A . No, I did not— I suppose 
not, anyhow,

Q. How do you make out 9 or 10,000 feet of lumber that 
was in the Washington street shop? A . I took it from the 
foreman’s account, John Croak.

Q. You don’t know how much there was yourself? A . 
lie knew the amount of tank stuff that went down.

Q. In what shape was that lumber that you put down at 
9 or 10,000 feet 2 A . Staves and heading.

Q. It was all out ready to be put in the shape of a tank ? 
A. Yes.

Q. It was worked lumber? A . Y es; that is the foreman’s 
account.

Q. It was ready to be made into a round tank? A . Yes.
Q. Were the heads ready? A . I  don’t know.
Q. Do you recollect what price you fixed for it? A . I 

calculated it was worth twenty cents— the lumber and the 
work.

Q. Don’t you know it was not paid for in that way, at all ? 
i. I know it was not.

Q. How was it to be paid for ? A . Before this time it was 
always paid for by the gallon.

Q- You paid for a new tank according to what it contained? 
•4. Yes.

Q- Can you give to the jury any idea of what ought to be 
the price of this* tank, that was in the condition it was? 
A. There was more than one.

Q- Was there material for more than one ? A . Y e s ; nine 
thousand feet I  expect would make three.

Q. There are thirty syrup hogsheads here that you have 
got down? A. That was taken from memory, I suppose.

V* What is the difference between the syrup and the molas-
seshogshead? A . They are the same.

y. Do you know why they are distinguished here in this 
blh. A. I don’t know ; there is no reason for it.

Q- What did you charge us in your evidence here for these 
syrup hogsheads? A . $2.00, I think.

y- What were you in the habit of charging Matthiessen & 
«lechers fot them ? A . $1.75.

Q- What were those copper packers? A . They were to
if TT̂ ar 80 as *° ma^e the barrel contain more.
V- How came a cooper to have those? A . He represented 

ne day to McMahon, and McMahon went down and had 
Cannon make them.
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Q. What is the price to be charged? A . The same as 
charged by Gannon.

Q. The work on these tanks—you charged at twenty cents 
a foot for the work on the tanks and for the material? A. 
Yes.

Q. Wasn’t that work done after McMahon’s death, and 
paid for by Matthiessen ? A. What work was done after the 
1st of January was paid for by Matthiessen.

Q. Then you see you have put in that charge for that lnm- 
10 her—part of the work that Matthiessen has already paid for? 

A . I think the work was all done except the putting of them 
up previous to the 1st o f January, when Matthiessen com-
menced paying the men.

Q. Then you would say that Matthiessen didn’t pay for any 
of that labor that you have charged for? A. That is my 
memory.

[Witness is allowed to stand aside in order to give him an 
opportunity to make some calculations, called for by the 
defendants.]

2q John Croak, for plaintiff, sworn, testified as follows. Direct- 
examination by Mr. Linn.

I  was employed by Bernard McMahon in his lifetime up to 
his death, as a cooper; I know something about the delivery 
of this worked lumber for tanks; it was delivered, about ten 
or eleven thousand feet of it, in November, or about there, 
and the remainder was delivered after McMahon died.

Q. Did you take an account of the delivery ? A. I took an 
account after, but I have lost run of it ; the account 1 kept in 
my memory7 was eleven thousand feet went down before he 

o a died, and about eight or nine thousand after he died.
Q. W hy do you think it was in November that the ten or 

eleven thousand was delivered? A . Because I hadn’t room 
for it in the shops where I worked, and I sent it down to get 
some more in. _ ,,

Q. Was any account kept of that delivered in any book 
A . No, sir.

Q. Then there was no account kept of it? A. No, sir.
Q. Did you stay7 there after McMahon died ? A. Yes, sir.
Q. And there was some of the lumber still remaining on 

¿ a  hand? A. Y es; some dressed and undressed. ii
Q. Are you quite certain that it was after M cM ahon die 

that that lumber was delivered? A . I  am quite certain the 
was some delivered before he died and some after he died-

Q. How long after he died ? A . I think the superin e 
dent of the sugar-house, and I  think M r. Cubberly^cornea 
McMahon was buried, and took down what remained w i 
shop, that might have been a day or two, probably three ;
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after; I told Mr. Otterhaus that the stuff wasn’t worked up, 
then, says he, can’t you work it down there.

Q. How long had you known McMahon ? A . About fifteen 
years; I was personally acquainted with him eight years ; I 
bad been in his employ from June, 1866, till he died.

Q. How long was he sick before he died ? A . 1 ^on’t know 
as he was sick.

Q, How long was he confined to his house ? A , I think it 
was after Christmas.

Q. When did you last see him ? A . Before Christmas, I 
think; a day or two before he was kept in the house.

Q. Bid you observe anything strange in his conduct during 
the last times you saw him ? A . Yes.

Q. What?  ̂ A. I noticed he had an impediment in his 
speech ; I noticed he used to stagger going along the street—  
didn’t appear to have control of his limbs.

Q. Had he, before this time, been accustomed to stammer-
ing? A. No, sir.

Q• Was this stammering a usual or unusual tiling ? A . It 
was unusual to him.

Q. Had you ever heard him stammer till shortly prior to 
his death? A. No, sir.

Q. Bid you hear him say, or see him do, anything which 
your Mention as being strange ? A . He come up to 

■the shop where I worked, back of the office; I said to him 
lone day, says I, Boss, what’s the matter with you? I notice 
I something very peculiar about you lately ; and he says to me, 
l-tiieres nothing the matter with my teeth ; he took a blacking 
IhiTfa an<̂ Went h ik in g  his boots, and got all flushed in

n tr ^0U sPeak to him about his teeth ? A . No.
IS f ôn§ was before he died ? A . This was about 
I op ember; on another occasion, in November, election day, 
|gâ aSj&01,ng down Washington street, and I met McMahon ; 
It  A. am to Rockaway to-day ; I am going down 
iPAm66 j  m Worses; Mr. Shanly was with m e; and says he, 
■»hat'd WD t0 ■̂■onh,s j I want to get a hat; says I, 
ltd ¥ nWe wan  ̂there ? come on, he says, come on ; we went 
Ion b"01\v s’ ,an(̂  he told Monk’s to show him a hat; he put it 
Ino J8 i f  and saJ8 t° me, John, does that fit me? says I,
I the ha? try a stiff brimmed hat; he handed him
Iwell • ’ ana ae saJ8’ how does this look ? says I, it looks very 
Italro ’ now? says he, you had better take one, and, Shanly, you
pianded 5 says he, what kind of a one do you want? he 
I didn’t 7 ^ wn a ĥ -t, and I says, lay that aside for me ; I
reason at a l l ; I didn’t take the hat, for the

didnt think he was in his right mind, and I didn’t
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want to take the hat, because the bill would come in by-and- 
bv, and he wouldn’t know what it was.

Q. Did you form your opinion from his general appearance 
and actions, as well as from what he said, as to his condition? 
A . I didn’t notice anything about his appearance, no more 
than his general way of conducting business; I noticed another 
time: he was standing at the stable door, and.I was on the 
sidewalk, and a Catholic priest of St. Peter’s Church was 
passing by, and he asked him in to see his horses, and he 
turned to him, and he told him he had sixty men in the 
country getting out hoop poles ; that I knew he didn’t have; 
he didn’t have only about twelve or fourteen.

Q. Did you hear him say anything about the value of his 
horses? A . He told me, John, they are splendid horses; they 
are worth $1,800 apiece.

Q. What was his manner in talking then? A. Stammer-
ing; couldn't speak three words straight, as he did formerly, 
when I knew him—when lie was in health.

Q. Do you recollect anything else? A. One day he dis-
charged his brother for no cause at ail.

20 Q. What opinion did you form of the condition of his 
mind during these things you saw in him? A. I concluded 
lie was getting out of his mind.

Q. W ere you there at the time this property was delivered 
to Mr. Matthiessen ? A . Yes.

Q. When this property was delivered, what was left in the 
shops and upon the premises of McMahon ? anything to carry 
on business with ? A . I don’t know; I was only around the 
place just where I was at work. ,

Q. Was there anything in your shops to do, at McMahons 
30 business, after the things were removed to the sugar house. 

A . Not that part of the business I was at.
Q. Do you know anything about the value of these goods, 

barrels and hogsheads? A . I don’t.
Q. Do you know what the lumber was worth? A. 1 llD‘ 

derstood that lumber was worth $70 a thousand in the lumber 
yard. He may have got it for $65.

Cross examined by Mr. Gilchrist.
Q. How much work was done on this lumber that was car 

40 ried down, which you worked on afterward^ in the renneiy; 
how much work work was done on it after it left the snop-y 
after it got into the refinery ? A . W e had to put the w o. 
o f them up after we got them into the refinery.

Q. I am speaking of this nine or ten thousand feet tna T j 
worked out in the refinery? A . I think that took me a 
and two more men with me—that is, to dress it, to get i 1 
staves, fit to put up.
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Q. That is three weeks’ work of one man on that nine or 
ten thousand feet of lumber? A . Y es; then we had to put 

I it up afterwards.
Q. Do you think that every man who abuses his brother 

when he don’t give him anjr provocation is getting out of his 
head? A. I don’t. That is only one instance. I  am speak- ■ 
ing of the general way he treated his brothers, but he should 
have some cause for it. I don’t know what it was, but I says- 

I at the time it wasn’t sufficient cause to speak to him cross at all.
I Q. What position has his brother ? A. He was foreman of in 
I the Morris street shop.

Q. Wasn’t there one in the refinery ? A . Yes, sir.
I Q. Didn’t Barney complain of that brother for rejecting 
I barrels? A. I heard it around.

(^That might provoke Barney, mightn’t it? A . That 
I wasn t the same brother. The one I am speaking about is 
I Patrick.

, What Barney say was the ground of his complaint ?
I j,. , n t know what it was, but I Knew at that time it was 

a tnvolous matter. gn
r i • % y°u ever hear him or Shanly lay his stammering to 

his false teeth ? A . I never heard that.
Once ^  ^°U eVGr SGe under influence of liquor ? A .

Q• Hid you notice whether he was under the influence of 
o m 11 this oc?asion 70U speak of? -4. No, sir. 

ini ^  J£1‘;xinn)—^  y °u had thought he was under the 
nience of liquor, would you have thought it was any sign 

ot a diseased mind ? A . No, sir.

Patrick M cM a h on , for plaintiff, sw orn ; testified as follows 
îrect examination by Mr. Linn.
ernard McMahon was my brother. I  was in his employ 

wJi tlmj j  h*s death. I acted as foreman. I received
bHrnl!5d+idellVered th.em* W hen he was well he would 
bis t;J d there five or six times a day ; spent a great deal of 
mas ^  ai? llnd there. I last saw him December 25th, Christ- 

ay, about twelve o’clock. I was to his house on that day. 
coaoii „ i f  ¿r ever 0111 after that? A . Y es; he was out in"a 
bim ;naiter “ at- Some friend might come along and take m a coach. ®

Q- More than once ? 
m°‘’e than once.

didn’t see him after Christmas? A. I didn’t see 
minute« ̂  i hlrn after that till I saw him about twenty 

q Z ™  half an hour before he died. *
sawhim se.e him when he went out in a coach? A . 1 

111 passing m a coach.

A . I haven’t remembered seeing him
40

F
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Q. A t that time did you observe anything strange in his 
conduct? A . Yes, sir.

Q. What ? A . Three months before that a stoppage in his 
speech, and very different to what he used to be in regard to 
me, because he was always very kind to me, and then he 
found fault with my work, saying they found fault with how 
I had the barrels trimmed, and how Iliad the barrels cleaned,

• &c. On one occasion, about the middle of November, he 
come in a great rage into the shop where I was working; he 

IP says to me, Patrick, what did you do with all them nails you 
used this month? says I, what nails ? he says there is a bill of 
Charlie O’Neill for $500 worth nails for fifteen days. Says I, 
Barney, it is no such thing; I have the account on my booh, 
and I went to my book, and by the time I got my book to 
show him I only got about fifteen kegs of nails, he run out and 
I followed him around to the office, and I could not find him 

- there; he went from there to the house. On another occasion 
he come to me in the same month ; he says to me, have you 
got any money? says I, yes; he says give me $7.- I went to 

20 my house, two blocks from there; it wouldn’t take me more 
than five minutes, and I just got in when he rung the bell at 
the door. He says to me, is my wife here ? says 1, your wile. 
No. Well, he says, she has drownded herself; says I, the 
Lord save me, how is that ? Well, he says, she is the damnd-: 
est woman out of ja i l ; she has cursed and damned, and went 
and drowned herself. I saw then there was something wrong,; 
for they lived very peaceable. My wife says _ there is some-
thing wrong. The next morning I asked him, says I, did 
Mary come back? O h ! she was in the house, he says; she 

30 was in the house. . , .
A t the time he was building that shop in Morris street, it 

was after the 1st of December, or thereabouts, he come there 
one morning about half-past six, and he almost killed me be-
cause I didn’t light the gas in the shop, where there never was 
any gas. He said, why didn’t I light the gas? I W  “1D1> 
says I, there is no gas, and he went to look to see if the gas 
was in it. The pipes was there, but there never had been any
gas there. ,

When he was sending the men to get out the hoops, lsa 
40 then from the way he talked of all the money he was going to 

make on polls, I knew there was something wrong; 1 knew a 
man couldn’t make $100,000 on polls with fourteen or fifteen 
m en; he said he was going to make that much money on poi
that season. * . , . . thp*

Q. What did you conclude in your own mind from in 
observations of his conduct ? A . I thought he was not ri„ 
in his head.
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Q. Where you there at the time these goods were taken to 
Matthiessen’s ? A. Yes.

Q. Did you deliver any of the goods to the carman ? A .  Yes, I 
delivered them to our own carman about the same as I always 
was in the habit of delivering them. What goods I  had under 
my charge was in Morris street, and the carman come along 
when I had a load already to send down to the sugar-house, ' 
and I sent them down about the same as I  always did.

Q. Did any other carman besides your brother’s take the 
goods away? A . Not from Morris street. 10

Q. Was there any other carman employed besides your 
brother’s? A. I saw the cart belonging to the sugar refinery 
from the Grand street shop; I saw them carting from about 
December 27th or 28th all along after the 1st of January, till 
they had the last drawn from the Grand street shop.

Q. Were they working on the 1st of January? A . Yes, 
sir.

Q. Did they get the goods down as fast as they could? A. 
They had all the cribs and carts they could get barrels on to 
take them down. r .<

Were Matthiessen’s men in the habit of carting before “ ' 
this time ? A. They were in the habit of riding sugar, but 
not carting barrels.

Did you observe anything in reference to your brother’s 
memory? A . I heard plenty saying his memory wasn’t 
good. I noticed it myself. He would come around to the 
shop to tell me something, and' he couldn’t remember what he 
came for, and I would have to follow him back to the office 
to find out.

Cross-examination by Mr. Gilchrist.
«. What was it he said about his wife one day? A . He 

said that she must be crazy. 
y- Wasn’t she crazy? A . Not that I seen. 
n S adn,t ŝ le epRe°tic fits? A . Yes.
() about her drowning herself? A . He said so.
Y- Didn’t she threaten to drown herself? A . I don’t 

Know.
i w Didn’t you hear from other people besides Barney, that 
® ad often threatened to drown herself? A . No, sir. 

nfli' t j  n  ̂y °u know she had been for years under the care 
1™ r* i Hamond, the insane physician, of New Y ork? A.. I 

owshe had been under the care of him, the Doctor, but I
T f e " hertobecrazy-vo Didn’t you know she used to go to Dr. Hammond for 

W  l  No, sir.
n i ^ j ’tyou know her brain was affected? A . No, sir. 
V- fche had fits, didn’t she? A . Yes.

30
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Q, You say that Barney stammered, and he was different 
from what he used to he? A. Yes.

Q. You don’t take stammering to he a sign of insanity ? ! 
A . I don’t know what you can make out of it.

Q. Don’t you-see people that stammer more or less, and 
cannot talk plain ? A . Yes.

Q. Havn’t you seen people with the palsy or paralysis? 
A . No, sir.

Q, Didn’t you never see a person with one side so bad they 
10 couldn’t use it— arm sort of withered? A . I couldn’t tell 

what the cause of it was.
Q, Didn’t you never notice such a person couldn’t talk 

plain? A . Many a person I seen couldn’t talk plain.
Q. Do you know the reason why Barney couldn’t talk 

plain ? A . No, sir, I couldn’t tell.
Q. Havn’t you led this jury to think that you supposed 

that that was one evidence of not being right in his head? 
A . It appeared so to me.

Q, Didn’t he complain that he couldn’t talk plain because 
20 his false teeth were new and didn’t suit h im ?' A. Not ever 

to me.
Q, Did you keep an account of the trimmed barrels that 

were delivered to the refineries? A . Yes, I kept a memo-
randum of them, and I  gave it to Singerling; I kept a memo-
randum book, and I put them down in this book with the 
name of the carmen, and where they went, to ; I didn’t make 
any distinction in regard to the’ old house or the new house, 
but I did where the barrels went through my hands elsewhere, 
because we sold barrels to different parties; I sent barrels 

30 over to Clark & Reed, and to Lewis and different parties.
Q. Where were you when you kept this account? A. 1° 

Morris stroot*
O. [Showing witness book]—What is that book ? A. That 

is tne book. , ,
Q, Turn to the portion of that book which shows wna 

trimmed barrels were sent to the refinery, and from what time 
to what tim e; all I care about is from Christmas up to the o 
of January? A . [Looking at book]—Twenty-one loads,, 
suppose; there is a few loads more there charged there, bu 

40 know by my own mark they went to the glass house.
Q. Twenty-one loads in-December? A. From the 1 

thq 28th— that is three days. p
Q. From the 25th to the 28th you say there aretwen y- 

loads, that went to the sugar house? A. Yes. ,
Q. You say there are more loads here, but your own | , 

shows you that they didn’ t go to the sugar house . A. L 
ing at book]—There is twenty-three loads went down 
the 26th to the 30th.
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Q, The number of barrels on the loads is down on that
book? A. Yes. J  u 9 A

Q. Those barrels went from the Morris street shop l A .
Yes.

Q. Do you know anything ^about the barrels that went
from any other shop? A . No, ‘sir.

0 Were all those trimmed barrels? A . Yes, all ot them.
Q. Where did these barrels go to? A . They went mostly 

down to the new house ; the old house was not doing much at 
that time; one or two loads might go to the old house and 10 
the rest went to the new bouse; 1 didn’t keep an account
which house they went to. , .

Q. What I want to know is, whether those are the barrels 
which were ordered to be sent there by Shanly as part to pay 
the debt of Matthiessen? A. I don’t know anything about 
that. I sent those barrels down the same as I was always in 
the habit of sending them. .

Q. Did you send any down before the 1st of January ? A .
Yes, all along. t

Q. Was there any time in December or January when 20 
everything was cleaned out of the Morris street shop—I 
mean of the shop ? A . No, sir; there was not.

Do you recollect when Matthiessen’s men* and Barney s 
men went to work carting barrels that were trimmed and 
untrimined? A . Yes. *

Q. Were those taken at that time as part of the same ? A.
Yes; they were going down the same time.

Q. And to the same place? A. N o ; at the same-place 
they carted into the sugar house and the barrels that went 
from Grand street were stored away ; they filled four places 30 
with the barrels from Grand street. The barrels 1 had went 
to the sugar house to be filled.

Q• Did any untrimmed barrels go from your place. A .
No, sir.

Tile barrels you sent were to be used right off? A . 
They took them and put them away ; if they didn t want them 
to*day they would want them to-morrow. I know they took 
more barrels them days than they were in the habit of taking 
from me. I know I often sent barrels down there and they 
hadn’t room for them, but this time they made room for all I 4.0 
could send down.

Q*• Y7ou don’t know anything about any trimmed barrels 
after the 30th of December? A . Yes.

Q- What do you know after the 30th to the 6th? A . I 
trimmed barrels and sent them down the same way.

Q. Have you got a list of them? A . I  kept a memoran-
dum of them. & # ' -

Q- Commence at the 1st of January and give us down to
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the 6th of Jannary. A . January 2d was the first; I sent 
down four loads on that day; January 3d, four loads; Janu-
ary 4th, six loads; January 5th, five loads; January 6th,six 
loads.

Q. Do you know where tho^e barrels came from that were 
sent to the refinery after the 1st of January—were they 
bought by Shanly or were they bought by your brother; paid 
for by Matthiessen or paid for by your brother? A. There 
was some of them by my brother; after that they was bought 

10 hy Matthiessen.
Q. Tell us when it was Matthiessen began to pay for the 

barrels himself, and the coopering, too ? A. The best of my 
knowledge I think Matthiessen began to pay for the barrels 
in 1872.

Q. What day? A . I t  might be on the 2d; I  haven’t it 
here.

Q. You kept it in a separate part of your book? A. Yes; 
I made a distinction on my book. I have another book that 
will show ; the book that I received the barrels on will show 

20 the barrels that Matthiessen sent me.
Q. From what time were you paid by Matthiessen? A. I 

could not tell. Matthiessen paid me wages, I  believe, the 
week my brother died.

Q. How far back did he pay ycu ? A. He might have 
paid me one week at that time; I know I  never got any 
money for Christmas week.

[It is admitted by plaintiffs that Matthiessen paid witness 
from the 1st of January on.]

Q. When did he begin to pay for barrels—that is, when 
30 were barrels received on Matthiessen’s account ? Didn t you 

open a new account when he did it? A . Yes; generally two.
Q. Who brought these barrels there? A. The barrel col-

lectors. I gave them receipts for them loads of barrels, and 
they were paid according to that book.

Q. The barrels that you trimmed and sent trimmed on the 
2d, 3d, 4th, 5th and 6th of January, were they Matthiessen s 
barrels, or were they your brother’s barrels ?̂ A. They were 
my brother’s barrels. ,

Q. The barrels that you have spoken of in that little boo 
40 that you delivered on the 1st, 2d, 3d, 4th, 5th and 6th ot Janu-

ary you say were your brother’s barrels—can you swear 
that ? A. I don’t know.

Q. You received barrels on the 2d of January, that we 
Matthiessen’s ; what I want to know is whether what yon P 
down in this book on the 2d, 3d, 4th, 5th and 6th of January 
A . I never had the shop empty of barrels.

Q. Then you can’t tell? A • I  eould not tell.
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Re-direct-examination.
Q. What amount of stock had you on hand on the 1st of 

January? A. 2,500 barrels.
Q. That stock Mr. Matthiessen hadn’t paid for— were they 

trimmed or untrimmed barrels? A. Trimmed and untrim-
med.

Q. Of the 2,500 how many were trimmed, and how many 
were untrimmed? A. I always kept between 5 and 600 10 
ahead—-that is eight or nine loads of trimmed.

Re-cross-examination.
Q. How do you know that you had on the 1st of January 

2,500 barrels in stock, trimmed and untrimmed— how do you 
get at that? A. I took a memorandum of them on a piece 
of paper, and I gave it in to Mr. Shanly on the 1st of January,

Q. And Mr. Shanly has that memorandum? A . I  don’t 
know what he has done with i t ; when I  was told to count 20 
this stock, I put it down with a pencil on a piece of paper, 
and handed it in.

Q. Who told you to connt it? A . Mr. Shanly.
Q. When did he tell you to count it? A. I  could not tell 

whether it was that day ; ■ I  could count what barrels I  had in 
the shop in ten minutes.

y. Lid he tell you what he wanted you to count them 
for? A  No, he didn’t ; always made it a habit of counting 
the barrels about New Year’s.
. Q- Lid you say that you usually kept ahead ? A . At this 30 
time the sugar-house didn’t take so many barrels, and I  kept 
the same number of men to work, and that is the way we had 
so many ahead ; I  remember many a time we hadn’t any bar-
rels ahead—that is the week the sugar-house was not taking 
so many barrels, and I  had as many men trimming as when 
the sugar-house was taking more.

ty. You believe that you had about 500 trimmed barrels in 
hat 2,500 ? A. I  believe I  had more than that— I believe I  
had twice 500.

y  You had 2,500 barrels on hand, trimmed and untrim- 40 
®ed, on the 1st of January ; and you think you had 500 of 

fcm that were trimmed barrels ; and you think they were all 
then kro^iei’,s—that he had bought them ? A . I thought so

th • ^ou know whether you counted those barrels with 
n ® intent to send them all to the refinery or not, trimmed or
a*! ,rin}med ? A. I  didn’t know where they were going to be 
Beht, then.

Q- Have you any information as to whether those 2,500
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20

barrels were to be reckoned to Matthiessen’s debt or not! 
A . I don’t know any tiling about that.

Q. The 2,500 barrels that you had on hand, which you 
counted, had they got to the refinery by the 5th of January! 
A . I don’t know how long it took them to go down there.

Q. Can you tell whether they did or not? A. I could not, 
exactly.

Q. What do you think about it? A . I  know I was getting 
barrels in all the time.

Q. You were getting in Matthiessen’s barrels after the 1st 
of January? A . I  didn’t keep them separated.

Q. W ho told you that the barrels coming in on the 1st of 
January were Matthiessen’s? A . I believe it was Mr. Rich 
or Mr. Sunderling told me to send Matthiessen’s name after 
this, and the receipts I  gave the carmen, Matthiessen would 
pay for them after that time.

Q. Do you mean to say that there was no time about 
Christmas or New Year’s when all the barrels were sent out 
of that shop ? A. I had some barrels all the time there.

Q. So far as other people knew, so far as Shanly knew, 
wasn’t that shop empty? A . I don’t know what Shanly
knew. , ‘ .

Q. How near was the shop emptied at any time about 
Christmas or New Year’s? A . The lowest I had between
1,000 and 1,400— at least a 1,000.

SO

40

Adjourned till Monday morning.

Frederick Gaffney, for plaintiff, sworn, testified as follows 
on direct examination— ,.

Mr. Gilchrist— What do you propose to prove by t 
witness ? .11 •.

Mr. Linn— W e propose to prove that Charles H. 
one of the creditors of the McMahon estate; that there i 
debt due him of about $3,500 for lumber, most of wmcu 
went to build these tanks. W e also propose to prove 
value of this lumber, dressed or undressed.

Mr. Gilchrist— W e don’t object to any proof of .V 
The court—The point of counsel’s objection is tha 

can be no proof admitted in this cause of the fact t a 
are unpaid creditors. . r 0f

Mr. Gilchrist— W e ask the court to overrule the^^ ^  
the plaintiff to show by this witness that there arc
• . V i .  .1  - _______________________ : A  « « r l  T / l o a i l ’f l

other cred*
itors of the McMahon estate unpaid, and I desire an excep 
to the admission of that. pnfed.

The court— I will rule on the questions as they are p , ̂  
You are a clerk of Mayor O’Neill, in his lum 7 

A . Yes.
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Q. Did Mayor O’Neill furnish any lumber to McMahon 
just prior to his death ? A . Yes. I  have got a memorandum 
here; I can refer to it as to time—from August, 1871.

Q. What amount of lumber and for what purpose? A .
Some four-inch clear pine and three-inch; bought for tanks 
to be made for the sugar house— special order.

Q. What amount ? A. In August there was $1,100 worth; 
September there was a bill of nails, about $300 ; in Decern* 
her $400 worth of lumber for the same purpose— three-inch 
pine, clear—in December, lumber and nails together $600. I 10 
didn’t divide the lumber and nails.

Q. Was that lumber all for the building of tanks? A .
All that was a special order for tanks. It is a peculiar kind 
of lumber and bought specially for that purpose— clear jpine.

Q. Has that lumber ever been paid for ? [Question ob-
jected to..]

[Mr. Gilchrist]—If the court has any doubt about it I  am 
willing it should be admitted.

[The court]—In what point of view does counsel deem it 
material? 20

[Mr. Linn]—I  want to show that there are creditors of Mc-
Mahon who have not been paid. This action is brought by 
the administrator really, of course, in the interest of the cred-
itors. If the creditors had all been paid there might be some 
question as to the right of the plaintiff, to bring this action.
The circumstances under which this lumber was obtained 
yere peculiar, and two constructions may be given to it, and 
it is necessary that all the funds belonging to the estate must 
he collected by the administrator for the purpose of paying 
the debts; and we also offer the evidence with a view of over- 30 
coming the suggestions thrown out by some of the testimony, 
orsome of the questions, that this very identical lumber had 
been paid for by Matthiessen— that was thrown out— that this 
lumber had been paid for by Matthiessen. W e want to show 

that is not a fact.
[The Court]—There is no doubt of its competency in the 

™t point of view.
[Mr. Gilchrist]—The question is perhaps quite important in 

he cause. In almost any controversy about the ownership^ of 
property where creditors are concerned, where an execution 40 
cjeditor is following the property, the position of the party 
claiming the title against the creditor is very different from 
me position of the same party claiming title against the 
vendor. Now, even a fraudulent sale for the very purpose of

. auding creditors, neither the vendor nor the vendor’s ad- 
fflraiBtrator can dispute, but a creditor can; and the aspect of

e case is very much altered by the fact of the controversy

G
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being between a creditor and a vendee, and tbe vendor and the 
vendee, or tbe vendor’s administrator and tbe vendee.

-Now, to start out with tbe idea that this suit is a suit for the 
benefat of the creditors, and, therefore, that we are to have 
applied to the case those rules which would apply to a con-
troversy which was actually in the name of the creditor, I 
tlnnk we would make a very great mistake: I think the 
court and jury would be both doing great injustice, and it is 
wise to keep this case within its proper bounds, and let it be 
understood that this is a controversy between the administra-
tor ot the vendor and the vendee, and not between the credi- 
oi s and the vendee. Now, I  think so far as relates to our 

proot by ohanly, that that lumber for these tanks was paid 
o t ; our proof didn’t go to the point, that whoever McMahon 

bought o f were paid. .What Shanly admitted was that Mat- 
tniessen & Co. had given to McMahon money to buy the lum-
ber. We don’t intend to insist that there is any proof that 
we purchased the lumber from anybody but McMahon.

nor ^ at ^0l1 ^ave paid anybody else for it.
[Mr. Gilchrist]— Or that we have paid anybody else for it; 

we don’t intend to insist that.
[The Court] It seems to me to be entirely immaterial in 

this case whether there are creditors or not. The adminis-
trator has a right to reach and marshal the assets of the de-
ceased, or to get them where he can find them. I f  the object 
of the testimony is to set aside and annul a conveyance made 
by the deceased to another, because in fraud of creditors, it 
seems to me that the same rule applies to the administrator 
that would apply to the decedent himself. He cannot take 
any steps to avoid his own act. The creditors may, but the 
administrator iŝ  not in the place of the creditors in a court oi 

He may join with creditors to set aside conveyances 
fraudulently made, but it seems to me, as I  now view it, that 
the administrator is held to this contract if a contract or sale 
was made in point o f fact by the decedent; the administrator 
would be held the same as the decedent himself if he were 
living and in court. X don’t see any way in which the ques-
tion of their being creditors or not can be material in this 
Case. It is a question o f title in this case, and whether they 
ar'rA/T*6^ 01*8 ° r no  ̂ can]ao  ̂affect that question. 

pt uT’ —The question is overruled then ?
[The Court]—-The question is admissable to contradict the 

idea that Matthiessen or this company paid for this property.
. [Hr. Gilchrist]—W e don’t propose to show, we have not 
intended to show that we bought the lumber of O’Neill.

[The Court]—The question itself don’t bring up really what 
the court is asked to settle here. The witness may answer 
this question, that it is not paid for, and yet it don’t reac
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the question that counsel for defence has just considered. 
There is some evidence in the cause that plaintiffs paid for 
this lumber, some part of it.

[Mr. Gilchrist]— We don’t pretend that we paid anybody 
for it but McMahon.

[Witness]—There was a note given October 21st o f $700.
The amount of the bill at that time was $3,500. That 
wouldn’t pay for any portion of that lumber. That note 
was afterwards protested.

[Mr. Gilchrist]—Do you say it was not for any portion 10 
of that lumber?,

[Witness]—It would not pay for any lumber, if we wished to 
put it to the credit of the nails, which we would have a right 
to do; the note has never been paid.

Q' What was that lumber worth a thousand ? A . Some of 
it $65; some $72; then there was about $5 a thousand added 
to some for dressing and planing ; it would average about $72 
or $73 a thousand ; that was, delivered to McMahon.

Cross examination. 20
Q. In what capacity were you with O’Neill, in August, , 

September, October, November and December, 1871? A . 
bookkeeper and general clerk; I may not have had full charge 
at that time. 6

remember selling the identical lumber that was 
sola tor these tanks? A . N o ; I know it was delivered, and it was 
or ered by McMahon ; I  remember McMahon coming in there 
and asking for i t ; it was bought specially by O’Neill for him, 
on his order. . ■ ’

9‘ °.w d° you know McMahon ordered it ? A . He always q;»
ordered those things himself. J
nar **ave ypu any distinct recollection yourself, so that you 

'swear to it, that McMahon did order the lumber himself?
V) v won’t swear to it.
x  You haven’t knowledge enough to swear to it ? A . No. 

nf rf 7 sllPP°se.you have seen it on the books, or something 
at sort ? A . I know more than that about it. 

of wllat was tIie last item thafc McMahon bought
j a . ô .ern’ ^a ê an<̂  the amount of it ? A .
somoi* 1872; about $6 worth; it was a keg of nails and 
some spruce planks. 6

bringthedate^ ^  JanuarY ? A ' 1 don’t know; I didn’t
O Why ?̂  j  know i  Would require it.
O w w  !i tlle. ^ate before that ? A . December, 1871. 

linn't K , ,  ‘ate in December, about ? A . I can’t say that;
O w °U , a memorandum of this thing, in a hurry.
V- eren t you told to omit the date ? A . I had no instruc-

40
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tions from anybody; Mr. O’Neill sent word to me to come up 
here; he could not come himself.

Q. How many items are there in December ? A. I don’t 
know ; there is some three-inch pine and some nails.

[Mr. Gilchrist]—I shall want you to get those dates accu-
rately, because if you are going to testify here, we want to 
know the dates.

[Witness is instructed to bring the dates from the books,]

10

20

30

40

Miohael Shanly. Cross-examination continued by Mr. 
Gilchrist.

Q. A ll these goods which Matthiessen demanded of you, 
ana which you let him have, if I understand you, were moved 
under your direction by McMahon’s carmen, and by Matthies- 
sen’s carmen, from the various shops of McMahon ? A. Yes; 
I had nothing to do with Matthiessen’s carmen ; I didn’t direct 
them to remove anything.

Q. It was done under your oversight ? A .  Yes.
Q. Did you keep an account of all the g o o d s .that were 

taken? A . Yes.
Q. Do these three books contain it ? A .  Yes, with the ex-

ception of the lumber.
Q. What is this book ? [Showing witness book.] A■ That 

is the carmen’s account, taken nightly.
Q. It is in your handwriting? A . Yes; all in my hand-

writing ; there may be a little of McMahon’s in some places 
in it, but it is substantially in my handwriting; none of it is 
in his handwriting after the 23d of December.

Q. You say that these goods, under this arrangement, were 
removed from the 27th of December to the 10th of January. 
A .  Y e s ; somewheres thereabouts. .

Q. Could you be certain that it was not com m enced as eaijy 
■' tSk If" ’  M .....................* -  the book.as the 26th? A .  I f  I could see the book ; it is on

whatever day we commenced to remove them first.
Q. Look and see ? [Handing witness book ] A . There is 

nothing on this book after the 26th—nothing unusual wi 
the exception of the regular business of the refinery; there 
was some barrels went down that day, but none, so iar as 
know, went down that day that belonged to the goods tha i 
demanded of me ; at least there is no note of it. . *

Q. Now, give me the first entry in that book, whicaisfp*.t*/. j .'n u w , g iv e  m e u ie  urst eixuy xu .
sidered as a delivery of goods which he dem anded ot you, a 
which you assented to his taking? A .  [Looking at boo. ,j 
I see nothing here before the 28th.see ijo iu iiig  xxeie ueiure m e  ¿ o m . , i y

Q. Read that entry? A .  “ 352 untrimmed barrels taJxenuy 
Lamb, carman” — that,is the first entry, I think, beloug1̂
those goods ; Lamb was one of our truckman one 
Mahon’s truckman ; that “ N. J.”  there signifies ‘ New
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Refinery” — that is the new house; New Jersey Refinery it
used to be called. .

Q. I see “ Lynch” — on the 28tli— “ 264 untrimmed barrels,
N. J.” A. Y e s ; he was McMahon’s carman.

Q. “ Mackin, 440 old” — what does that mean? A . Those 
went to the old house; they must have been trimmed— other-
wise I would say they were untrimmed—he was McMahon's
cannau. ' _ •

Q. Then there are two “ 88s?”  A . That means two loads 
—88 was a load or 72 was a load. 10

0. So that whenever we meet “ 88”  you mean by that a 
load? A. Yes. ■ ‘ ^

Q. If there are four “ 88s”  following each other? A , It 
would mean four loads.

Q. Then there is— [pointing at book]— “ 88 untrimmed, N.
J.” A. Yes; those were untrimmed.

Q, Then there are “ three 88s from W illard?”  A . He 
belonged to Fall R iver; he sent his barrels in schooners, and 
those was taken from a schooner of his and brought down to 
the sugar house; those were untrimmed. 20

Q. Who was Clark? A . He was one of McMahon’s truck-
men.

Q. “ 50 hogsheads, N. J.,'54 syrup, N. J.,”  &c. i  explain 
those entries? A . “ S. Y .”  signifies syrup barrels; “ old”  
signifies “  old house ; ”  “  N. J.”  signifies “  new house.”

Q- [By the court]—Is there any list of those things other-
wise than in the books ?

[Mr. Gilchrist]—There is a list that they have produced on 
our request, which the witness has had his attention called to.

[Mr. Linn]—That is a mere memorandum. 30
Q. Have you been through these books to see the quan-

tities since last Friday? A . No, sir; not since Friday; 1 
(¡¡»me down to the office to do it, and was informed that it was 
not necessary yet. •

[Mr. Linn]—Mr. Shanly asked me if lie -should make out a 
fist, and I told him I didn’t think it was necessary.

Q- What does “ Gautier”  mean? A . It means that those 
went to Gautier’s Crucible Works.

Q- “ 210 from schooner ? ”  A. Those are Willard’s barrels 
rom the schooner, untrimmed. 

v- Thera ia “  vn vn 1̂  r ”
40

those arcQ- There is “  70, 70, N. J.”  A. Two “  70s, 
rimmed, unless mentioned as being untrimmed.

V. “ By old”—what does that mean? A. That is a load 
nt went down and we brought some back. 
x- Who was Sexton? A . He was McMahon’s carman, 
y - “ Two hundred Lewis”— what does that mean? A. 

delivered to him in New York.
V- “ 72, 72, N. J.”  A . Those are to the new house.
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Q. “  216 from schooner ”  A . Those are from Willard, 
untrimmed barrels.

Q. You say that whenever it does not say “  untrimmed bar-
rels it means “ trimmed?”  A . Yes.

Q. Those don’t say “  untrimmed,”  and yet you say they 
are untrimmed? A . I am pretty certain that every place 
that “ untrimmed”  is not mentioned they are “ trimmed?”

Q. You feel certain that every case in which it does not 
state “  untrimmed ”  it means “  trimmed ? ” A. Yes.

10 Q- I call your attention to three cases; here are three loads, 
88 each, from Willard, you say they are untrimmed; 210 
from schooner are untrimmed, and 316 from the schooner are 
untrimmed, and neither of them are so mentioned? A. I 
recollect that Willard did send us a good deal of untrimmed 
barrels; I have seen as many as 500 trimmed barrels come in
a schooner. I

Q. What is a trimmed barrel? A . A  barrel that is ready 
to put sugar in. I

Q. That is, it is in perfect condition as to hoopsit  is ready 
20 and perfect ? A . Yes.

Q. And it has in it the little inside hoop ? A. Yes; in the 
bottom and the upper head and the inside hoop.

Q. Can you tell us whether these were trimmed or untrim-
med from Willard— 210 and 216 from the schooner? A. 1 
can’t, my memory is not right on that point.

Q. You have already said that those three cases were cases 
of untrimmed barrels—do you want to take that back ? A. j 
T do. ■ .. j

Q. Do you now swear that they were trimmed? A. -No,| 
30 sir, I  can’t tell how many of them was trimmed, but 1 a® 

pretty certain that every one of these mentioned as untnm 
med was untrimmed, and those where it is not mentione 
were all trimmed. _

Q. Lamb was one of McMahon’s carmen? A. Y es- , 
Q. Here are six loads of 88’s marked untrim m ed ; nyn 

was also McMahon’s carman ? A. Yes.
O. Mackin was also one of his carmen? A. ies.
Q. “ 88 o ld ’’— what does that mean, trimmed or nntri 

med? A. Trimmed, unless it says “ untrimmed.
Q. “ 80 from schooner”— what is that? A. lhat is 

larc& s barrels.
Q. Trimmed or untrimmed ? A . I can’t tell.
Q. Then there are four loads of 88 each N. J- * 1 

to the new house ? A. Yes. v
Q. And you think they mean trimmed? A. j-e8>
Q. « 23, S. Y., N. J .?”  A . Syrup barrels. o
Q. “  Clark the 29th ’ ’— that is one of McMahon 

A . Yes.

40
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Q. “ Hogsheads, N. J.— syrup N. J.— and here is 3 4 L 
don’t understand it, what does that mean? A . “ Thirty-four 
sugar hogsheads taken from old house.”

Q. Therefore, that was sugar hogsheads that Matthiessen 
sent to you? A . Yes.

Q. There are “ 18 syrup, old” — does that mean delivered 
to the old house ? A .  Yes.

Q. Then, “ 20 syrup from,”  and “ 10 oil from schooner?”
A. That has nothing to do with this case, that is Willard’s ; 
that was a daily record done by the carmen, taken from their 10 
accounts every night, no matter with who the dealing was.

Q. So that these twenty syrup barrels and ten oil barrels 
from schooner do not indicate that those were delivered to 
Matthiessen at all? A . No, sir.

Q. “ One keg,”  and then there is a ten afterwards— what is 
that, ten gallon? A . Yes, one ten-gallon keg.

Q. “ Luxton on the 29th, 199 Lewis?”  A . That was de-
livered to Lewis.

Q. How can you distinguish by this book whether these 
goods were delivered to you or from you ? A . I used the 20 
word “ from ”  if we received anything.

Q■ And if you delivered anything you said nothing ? A . 
Nothing.

“ Golden, the 29th, 420 from N. J.”— that means from 
the new sugar house ? A . I don’t understand what that is at 
all; I can’t recollect; that same is in the small book.

Q- I see in the small book there is 420 on the 29th? A . 
ies, they must have gone down.

Q- What were they ? A . Barrels.
Q- It says here from the new sugar house ? A . That is not 30 

correct, it is a clerical error.
V- How do you know it is not correct? A . W e never took 

auy barrels from the sugar house.
V- Do you mean to say that; didn’t you often take char-

coal barrels from the sugar house? A . Yes, but if those 
cl larcoa  ̂barrels I would have mentioned it so. 

y- What did you do with the charcoal barrels when you 
O w   ̂ so^  them for potato barrels.

Wli  ̂ at makes you think this is a clerical error? A . 
all.’ because we had no necessity for taking those barrels at 40 
re & We,were crowded in the shops all the time ; there is no 

ôn that we should take any back from the sugar house, 
ijn 9n the 30th I see there are seven loads, 88 N. J. ? A . 
-^«barrels taken to the new sugar house. 

ejY‘ "bat is that, (pointing to item on book?) A . Twenty- 
barrels taken to the sugar house, 

u ,;,  Rycch on the 30th, 528 untrimmed N. J. ? A . 528 
b̂ irels went down.
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• Q . TOO staves, what does that mean; something added 
there—from what? A .  From Leghter ; that means they are 
molasses barrel staves— staves that were got from a firm 
named Robertson or Briggs, I forget which; bought by 
McMahon and taken to one of our shops.

Q . Which shop would they go to? A .  I can’t tell whether 
the Essex street, or one of tlie Morris street shops; I suppose 
they got share and share alike.

Q . Mackin four loads to the old house and one to the new 2 
10 A .  Correct.

Q . Then there was 122 untrimmed N. J .? A ,  Yes; un-
trimmed.

Q . “  Clark, ninety-nine sugar from old,”— that means nine-
ty-nine taken from the sugar house to one of your shops? A. 
1 should say they were hogsheads.

Q . “ Thirty-three hogsheads N. J.”— does that mean to or 
from? A .  I think that small book will tell better.

Q. Isn’t this the book of original entry? A .  Yes; it was 
taken in a hurry every night, and there might be. a clerical 

20 error in it.
Q . You can’t say but these thirty-three hogsheads were 

taken from the sugar houses ? A .  I  think they were trimmed 
hogsheads that went down.

Q . Then there are two loads seventy-two—seventy-two un-
trimmed? A .  Yes.

Q. Sexton was one of McMahon’s men—here are two loads 
untrimmed N. J.— that means two sent down? A .  Yes.

Q . Then, one seventy-two N. J. ? A .  Trimmed sent down.
Q . Golden, on the 30th, one of your carmen, 210 untrimmed 

30 N . J .— that means untrimmed barrels sent to the sugar house 2 
A- Yes. ,

Q . “  Eighteen N. J. ? ”  A .  To the sugar house.
Q . “  Seventy-two old ? ”  A .  Sent to the old.
Q . Does this book, so far as I have gone over it, up to the 

30th December, show what was sent from the Grand street 
shops, or from all the places of McMahon ? A .  From all ot 
them.

Q . Have you any materials for showing what goods were 
carried by McMahon’s carmen? A .  Yes; they are all down 

40 on that small book.
Q . W e will just continue on the next line in this book— 

“  Lynch 136 untrimmed F. O. M. ? ”  A .  That is all right.
Q . “  Clark 144 untrimmed F. O. M.? ” A .  All right.
Q . “  Thirty-six Sy., old ? ”  A .  Syrup barrels.
Q . “ Sexton 1st” — what is that? -A .  That means the s 

of January. i
Q . “  Seventy nntrimmed F. O. M .; Golden 280 untrimme ^

F. O. M.; and on the 2d, 528 untrimmed F. O. M., Lync *
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How many loads would 528 be ? A .  I suppose about six— six 
eighty-eights.

Q. “ Mackin seven to the old house and one to the new 
house untrimmed F. O. M.”  A .  Yes.

Q. Were not all those loads untrimmed that Mackin deliv-
ered? A. No, sir.

Q. Eead that entry of Mackin ? A .  “  Seven eighty-eights 
to the old house, eighty-eight N. J.; ”  seven loads were trimmed 
barrels and one load untrimmed.

Q. Notwithstanding the word “  untrimmed ”  right under 10 
it? A. Yes; one load was untrimmed, the others were all 
trimmed.

lghter.
-where did those go 

I  guess they went
Q. “ Clark, on the 2d ” — that entry 

to? A. They were taken from a 
to one of McMahon’s shops.

Q. All the work of Clark that day was carrying to your 
shops from a lighter ? AL. Yes.

Q. And they don’t represent things that were carried to 
Matthiessen’s shops ? A .  No, sir. That entry is thirty-five 
syrups old, 480 staves— 603 staves and 470. 20

Q- You say that the whole work of Clark on that day you 
believe was things carried to your shops ? A. I  think so.

Q‘ Look at it carefully and let us understand it?
[Witness examines the entry.]
Mr. Linn—Look at these small books at the same time and 

see if you have any doubt about it.’ [Handing witness small 
books.]

Witness—I should say so.
Q- What is that entry of Clark on the 2d of January? A .

It is staves that were taken off the lighter and fetched to our 30 
shops—hogsheads and syrups— thirty-one new hogsheads went 
down to the new house and thirty five syrup barrels to the old 
house.

Q- When were those small books made up? A .  The en- 
tnes in the big book were made at the night, and the copies 
t̂o the small books were made the next day or day after 

trom the big book.
Q’ “ Sexton on the 2d, 100 to Lewis ?”  A .  Yes. 

a n “ two loads of seventy-two untrimmed, F. O. M? ”  
^•Delivered to Matthiessen &  Co.
[ V; “400 staves ? ”  A .  They were taken to our shops, I 
should say.

“ Golden, staves from Lighter, 629, 744, 605, 722, 487, 
h 600, staves from Lighters,”  where did they go to? A .  

Into onr shops.
Q- “ Lamb on the 3d, three loads, eighty-eight each, un- 

• ”  AL. They went to the new house. 
x- What does “  F. O. M .”  mean ? A .  F. O. Matthiessen

40

H
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& W iechers; that was untrimmed stuff, went to the Dew 
house for storage.

Q. “ F. O. M.”  means new house, as well as<£ N. J. ? 4. 
“ F. 0 . M.”  means where they were put in storage there.

Q. What does “ N. J.”  mean? A .  New house, the same 
thing. \

Q. And that means put in storage or delivered to be 
shovelled into? A .  Yes.

Q. [Showing witness diagram]—Look at that drawing, and 
see if that gives any fair representation of the situation of the 
old house and the new house, the ware-house and store-house, 
I  drew that myself. [Witness points out localities of the dif-
ferent houses; also, points out the house that McMahon lived 
in ; also, O’Donnel’s shop—the shop on Washington street.]

Q . Had he any shop on Essex street? A .  Yes, down be-
side the canal, where it turns—-that was below Warren 
street.

Q. You spoke of these three loads, Lamb on the 3d, as 
untrimtned barrels—those went, you say, to one of the new

20 houses? A .  Yes. .
Q. Where were those put that went to the new house? A- 

Most of them in the ware-house. '  J
Q. And that ware-house is right opposite McMahon s house, 

A. Pretty near opposite to it, anyhow.
Q. Here are 925 staves, and 1,024 staves, where did those |

go to ? ‘ . j
Mr. Linn—There is no charge in the declaration tor staves,

at all. - i t  »n fU
Mr. Gilchrist—I thought there was; then I will pass t

staves; I thought they were in the declaration.30

40

L V  C o  9 ±  l i i u u g u i j  W U J T  VY Kj X X U  W A V  ,  1

Q. There are 420 ten-gallon kegs charged in the deciar 
tion ; the only thing that looks like that in your books is 
entry that you said was not correct, “  Golden on the > 
420 from N. J. ? ”  A .  No, sir, the ten gallon kegs went down 
after that; I  think they were the last of this materia 
went down; I  think it is on the 5tli or 6th. i a

Q . Lynch, on the 3d, was nothing but staves, ana » 
linings, Bush, what does that mean ? A. That is lining P
for the sugar-house. , . , no 4 Old

Q. On the 23d Mackin delivered four loads, old.
house trimmed barrels. u,;-ftf.fhiir

Q . Clark, on the 3d, delivered staves, and then thirty
barrels, linings from Reed ? A .  That was things boug 
delivered to us; those were delivered to * e  
they are lining hoops from a man named Reed, tro
of New York. " . . That is thirty*

Q. They were thirty-four barrel linings . A . i
four barrels of hoop linings.
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Q. You say those were delivered at one of the sugar-houses? •
A. Yes. •

7) Where were they delivered from? A .  My impression 
is pretty distinct on that— they were taken from the storage 
train at the freight depot, and fetched right down to the 
sugar-house.

Q. Who paid for those? A .  Nobody, I expect.
Q. 3d, Sexton delivered seventy-seven syrup barrels to the 

old house ? A . Yes.
Q. “ Eighty-eight new house; seventy-two to the new or 10 

old house; three loads old untrimmed and two loads new F.
0.1.”—were those all untrimmed or trimmed? A .  Those 
three first loads are untrimmed and the other two—  [Inter- 
rnpted.]

Q. Don’t you think they are all untrimmed; don t^you see 
there is a bracket in that entry— don’t that mean they are all 
untrimmed? A .  No, sir.

Q. Mackin on the 4th, six loads—eighty-eight two ? A .
Old untrimmed and eighty-eight and eighty-ejght to the new.

Q. Don’t you see that that last one says “  eighty-eight new, 20 
old?” A . New sugar barrels delivered to the old house.

Q. “ 440 on the 5th—Lamb to F. O. M. ? ”  A .  To the new 
house. They came from the Grand street shop. I believe all 
the new barrels we had were up there.

Q> Mackin on the 5th delivered five loads old and seventy- 
seven old, eight new F. O. M. YYhat does the old mean and 
the new mean and “ F. O. M. ? ”  A .  Seventy-seven old and 
eight new; those were old and the eight were new.

Q- Was the seventy-seven untrimmed if the word “ un-
trimmed” is there?. A .  The word “  untrimmed” is not here. 30 

[Mr. Gilchrist]—Then they were trimmed.
Q‘ “ Eighty-eight new, small o ld ” — what is that? A .

That is new b a r r e ls ; sm a ll m e a n s  th e y  w e re  sm a lle r  size  th a n  
the others.

Q- W h a t do y o u  c a ll a  s m a ll b a r r e l?  A .  S o m e  o f  th em  
vary in height th ree in c h e s  fr o m  oth ers.

Q• W a s there a n y  d ifferen c e  in  th e ir  p r ic e ?  A .  T h e y  
were not as v a lu a b le  as th e  la r g e  ones.
. Q- Clark on the 5th, fifty-four old, fifty-seven Sy. N. J., 

p'ght charcoal cooper N. J.— what is eight charcoal for cooper- 40 
N. J. one ten keg? A .  They were fetched up to the shop 

tor cooperage—that would be charcoal barrels taken up to the 
shop for cooperage— those belonged to Matthiessen.

Lamb on the 6th—ninety-five new, old? A • That 
means to the old house.
\o “ Ninety*eight ten-gallon N. J. ? ”  A .  To the new 

Q- Lynch on the 6th, 322 ten-gallon kegs N. J. You
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say the ten-gallon kegs were the last things that were moved? 
A .  I think they were.

Q . Look and see if that was not the last thing. You see 
that cross there ? A .  Yes.

. Q- W ho put that there ? A .  Mr. Linn put it there a few 
nights ago.

Q. What was the object of that? A .  So as to have it 
handy for reference, I suppose.

Q . Wasn’t the object of putting it there to show that that 
10 was the last thing that was delivered to Matthiessen? A. 

Yes ; that was my memory of it.
Q . Then there cannot be any doubt about it that the last 

thing that Matthiessen got of what he demanded of you and 
you assented to give him was on the 6th of January. A . I 
think so.

Q . Is there any doubt about it in your'mind ? A .  There is 
hardly any doubt.

Q . [By the court]—What date is that ? A .  January 6th. 
Lynch 322 ten-gallon kegs.

20 Q . That will end this book so far as this case is concerned. 
W e have gone from the 28ih December to the 6th of January; 
that ends all that is pertinent to this case in this book? A. 
I suppose so, yes.

Q . What are those two little books that you have? A. 
They are filled up from the others.

Q. Made by you afterwards? A .  Yes.
Q . Haven’t you added up those books? A .  I  have.
Q. Can’t you tell us from those additions exactly what was 

taken by Matthiessen? A .  No, sir; I  can’t.
80 Q • What is the first column in this little book ? A . The

dates.
Q . The second column? A .  That is sugar barrels.
Q . Does that represent trimmed or untriinmed barrels ? 

A .  Trimmed ; nothing but trimmed barrels.
Q. The third column? A .  That represents untrimmed 

barrels.
Q . In this book from the 23th of December, the third 

column represents untrimmed barrels ? A . Yes.
Q . And that before in the same book, that third column 

40 represents what? A .  Molasses or syrup barrels.^
Q . In January, February and March what did that third 

column represent? A .  Molasses and syrup barrels.
Q . After the 6th o f January the third column would repre-

sent syrup barrels ? A .  Sometime after it seems to represent 
new barrels. ,

Q . The first column is the date, so far as we are con êrI?f 
with it, that is, f r o ^  December 28th to January 6th; tne 
second is trimmed barre ls ; the third is untrimmed barres,
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and that third column before the 28th of December and after 
the 6th of January represented syrup barrels? A .  Yes.

Q, But so far as this case is concerned it represents untrim-
med barrels? A .  Yes.

Q. What did the fourth column represent between Decem-
ber 28th and January 6th? A .  Molasses or syrup barrels.

Q. What did the fourth column represent before December 
28th and after January 6th ? A .  Syrup barrels.

Q. It represented syrup barrels before? A .  Yes.
Q. It always represented syrup barrels then? A .  Yes. 10
Q. Then you are mistaken in saying that the third column 

ever represented syrup barrels? A .  Yes.
Q. These entries in the little book which applied to the 

new house—it will give how many barrels went to the new 
house from McMahon’s shops between the 28th and 30th of 
December. See if you haven’t got added up how many 

¡ trimmed barrels will this book show went to the new sugar 
bouse between December 27th and 30th, from all of McMahon’s 
shops? A . 852.

V-Whose figures are those figures, 852? A .  They are 20 
mine.

Q. Did any trimmed barrels go from the 1st to the 5th 
u0m ,anJ °f McMahon’s shops to the new sugar house ? A .  
w>)8ir; not one; the house was stopped.

Q- What do you mean by the “  new house ?”  A .  When I 
Bay “newhouse”  I mean also the warehouse, or every place 
connected with the new house.

V- You mean to say there was no trimmed barrels went to 
the new house or to any house connected with the new 
house? A . Yes.

Q- hook at the long book and tell me whether there was 
a5  trimmed barrels went to the new house on the 6th of
anuary? A .  [Looking at book.] There are three loads 

represented here to be trimmed barrels— 3 , 88’s.
,i Those didn’t belong to the lot, did they ? A .  I think 
%  did not. 6 J

3 a

til t . J  a u u .  i i u i j  U l c i c  W H D  tv  V I u a n u

Hit ve1nt fr°ra y°ur shops to the new house after January 1st 
belongs to this suit? A .  No, sir.

V- I think you have make a mistake in saying that the 4th 40
columnrepresents syrup barrels. Look at the 29th, in the long
, > and see what you see there as to anything—what kind 
goods went. There is 528 untrimmed barrels—read the

_gg1® 011 the 29th. A .  [Reading.] “  528 untrimmed barrels
-th |° • e h°use—that is trimmed; 88 from the schooner

a ^ e  °ld house; four loads to the new house, and 
twenty-three syrup barrels.”  '

V- Are there any hogsheads on the 29th? A .  Y e s ; forty.



62 COURT OF ERRORS A N D  APPEALS.

Q . Look at January 4tli, in the long book, and let ns know 
wliat went to the new house on the 4th. A .  “Three loads 
old, untrimrned, and two 88s, new barrels.”

Q . Don’t you see you have got in the fourth column, where 
you say syrup barrels ought to be— 176 on the fourth column 
entered as syrup barrels, are not syrup barrels? A . No; 
they are new sugar barrels.

Q . What is the difference in value between a syrup barrel 
and a flour barrel? A .  From $1.50 to $2.

10 Q. And if these were reckoned as syrup barrels you would 
charge the defendant $1.50 or $2 too much on every one of 
those 176? A .  Yes.

Q . What does that “ new” represent? A .  New sugar 
barrels— that applies to the 176; it applies only to the barrels 
on the fourth column.

Q . Look on the 5th, and read all the entries that went to 
the new Louse? A .  “ 440 new barrels—77 old, and 8 new 
and 57 syrup barrels.

Q . W ill you tell us how many barrels, untrimmed, went to 
20 the new sugar house between the 28th and 30th ? A . If that 

addition is correct, 6,883.
Q . Don’t that include 352 on the 27th? A .  Yes. >
Q . Isn’t that an error? A .  [Lookingat long book.] . On 

the 28th in this book there are 352—it should be on the 27th.
Q . i t is wrong as to date—the amount of barrels between 

the 28th and 30th, untrimmed, is 6,883, to the new house

untrimmed. A .  Yes.
Q . Between the 1st and the 6tli, how many 

barrels were delivered to the new house ? A .  The balance 
30 between 6,883 and 15,074—8,191. '

Q . How many syrup barrels were delivered to the nei 
house between the 28tli and 30th ? A .  131.

Q . How many hogsheads ? A .  163, 4 A Ypq
Q . That is, assuming your additions to be correct. A* • 
Q. The first item ot fifty-four there, won’t you Vernytn 

to see if it was on the 27th or 28th ? A .  It was on the > 
that fifty-four. , r

Q . Does that refresh your memory, or not, as to w i 
the beginning to deliver these goods that were deman e 

40 you was or Was not on the 27th ? A .  I was always un ® 
impression they commenced to be taken on the 27th, ti 
these books. j . . i ave

Q . Are you not, from the continued examination yo 
given of the books, satisfied that you were right in a 
pression ? A .  Yes. , ,, . „nn on

Q . [By the court]—You still .think the delivery al 
the 27th? A .  Yes.
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0, Who drew those three red lines there between the 26th 
and 27th, in the small book ? A -  I did.

Q. What for ? A .  To separate that from the other ; what- 
ever went between those dates; to separate that from what 
went previous. - -■

Q, Those which were delivered between those dates was 
that which was demanded of yon by Matthiessen ? • A .  Yes.

Q. What is the reason you footed up that column at a l l -  
15, 074? A • To get at the numbers.

Q. To get at the numbers of what was demanded of you, 
and what you delivered ? A .  Yes. 10

Q. How many new barrels were delivered to the new house 
between the 1st of January and the 6th ? A .  624.

Q. How many hogsheads, between the 1st of January and 
the 6th, were delivered to the new house ? A .  Thirty-one.

Q. How many syrup barrels ? A . Sixty-six.
Didn’t you say that the last thing that went were the 

ten-gallon kegs ? A . Yes.
Q. You say there was 133 altogether— syrup barrels that 

were delivered by you on demand ? A .  Yes.
Q. All the entries in this new house book, after your addi- 20 

tion of 15,074, had nothing to do with this suit at all ? A .  1 
was told to put into the declaration, and add them up to the 
10th, the day McMahon died.

[Mr. L in n ]— All we claim is the goods delivered between 
the 27th and the 6th, inclusive.

[Mr. Gilchrist]— It is so agreed, then.
Q- About what amount in value of business was there done 

between Matthiessen and you, as representing McMahon, after 
the 6th of' January ? A .  I can’t tell.

Q• Didn’t it amount to 20 or 30 or 40 or $50,000 ? 30
[Mr. Linn]—Up to what time ?
[Mr. Gilchrist]— Up to the 14th of March—the end of his 

transactions. ,
A  I can’t get near i t ; they kept all the accounts them-

selves after I commenced there.
Q• W a s n ’ t  there more business carried on then than there 

had been for a month previous ? A .  Yes.
Q- Or two months previous ? A .  Yes.
Q; Wasn’t* there more business after the 6th of January r 

carried on, between you and the Refinery Company, in the 40 
^ay of delivering and manufacturing barrels, and trimming 
barrels, after the 6th of January, than there had been for any 
jjonth before, all the previous year? A .  I should say so ;
that three months I  was there there was more business than 
ever.

Q- To about how much a day did that business amount to ? 
• 1 should say it might amount to about $1,000 a day.
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Q. And that is represented in these two little books, after 
the 6th of January? A .  Yes.

Q . And what was the understanding between you and Mat- 
thiessen in reference to that business—as to whose benefit it 
was to be for? A .  There was no understanding.

Q . Was not there an understanding that it was to be for 
the benefit o f the widow? A .  No, sir; not that I know of; 
it was intended I was to run the business for the benefit of 
the widow and m yself; that was the understanding.

1 0  Q . When did the widow die ? A .  She died about a year 
or a year and a half ago,

Q . How long after McMahon ? A .  About a year and a 
half.

Q . After that arrangement was made between you and him 
how was the business done ? Who bought the barrels, and 
who paid for the barrels ? A .  Mr. Matthiessen.

Q. W ho paid the labor ? A .  He did.
Q . Then everything that went on after that Matthiessen 

paid for every thing ? A .  Yes.
20 Q . Didn’t he pay more than that; didn’t he pay for every 

barrel that came into that shop after the 1st of January? A. 
No, sir ; I don’t think he did.

Q . Did you pay for any barrels after the 1st of January ? A 
No, sir. • •

Q . Did McMahon’s estate pay for any barrels after the 1st 
©f January ? A . I think there are some claims against the 
estate for barrels sent there after the 1st of January.

Q . Didn’t Matthiessen pay for them ? A .  No, sir; I think 
n ot; I am pretty certain not.

30 Q . But generally he did, didn’t he? A .  Yes.
Q f I want now to go over the old house bills: Now take 

the 27th of December and tell me how many trimmed barrels 
went to the old house, between the 27th and the 30th ? A- 
[Looking at the small book] 1,460, if that addition is correct.

Q . Do y o u  t h in k  t h a t  a l l  t h o s e  b a r r e ls  th a t  w e n t  there from 
t h e  2 7 t h  t o  t h e  3 0 t h  w e r e  t h o s e  t h a t  w e r e  d e m a n d e d  o f  yon 
a n d  w e r e  d e l i v e r e d  u n d e r  t h a t  a r r a n g e m e n t , o r  w ere they 
b a r r e l s  t h a t  w e n t  t h e r e  in  t h e  o r d in a r y  c o u r s e  o f  business as 
b e f o r e  t h a t  ?  A .  Everything, t i l l  M a t t h ie s s e n  w as paid  up, 

40 w a s  u n d e r s t o o d  t o  b e  d e l i v e r e d  t o  h im  u n d e f  th is arrange- 
m e n t .

Q . [By the court]—Everything after the 27th till he wa 
paid the debt? A .  Y es ; till he was paid a certain amoun o
money. j i, old

Q . Were there any untrimmed barrels delivered to the
house between the 27th and the 30th? A .  No, sir.

Q . Were there ifny syrup barrels? A .  Yes, seventy-two.
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Q. Was there anything more ? A .  Fourteen barrels, coop-
ered—those were Matthiessen’s barrels.

Q. Between the 1st of January and the 6th, tell me how 
many trimmed barrels went to the old house ? A .  2,185, in-
cluding the 6th.

Q. How many untrimmed barrels? A .  None.
Q. The untrimmed went to the ne\v house? A . Yes, all.
Q. What does the third column in the old house book rep-

resent? A . New barrels.
Q. And in the new house book it represents untrimmed 1 

barrels? A . Yes.
Q. How many new barrels ? A .  447.
Q. How many syrup barrels ? A .  292.
Q. How many kegs ? A .  420 ; they all went down on the 

6th.

20

Q. How many half syrup barrels? A .  Seven.
Q. These two books represent, as I understand, all the 

things that were delivered by you which had been demanded 
by Matthiessen and were all delivered between the 27th and 
the6th? A . Y es; those books don’t include the lumber—

| all except the lumber and the packers.
i «• I want to know from those two books how many 
trimmed barrels were delivered between the 27th and the 6th 
—the whole number of trimmed barrels? A .  3,301.

V-3,301 are all the trimmed barrels in this suit? A .
Tes.

Q• And you swore there were 9,000? A .  This arrange-
ment you made with counsel to-day makes the alteration on 
that; I was told to make it up to the 10th.
. «• That would make a difference of 6,000 barrels, wouldn’t 
V  A. Yes; my testimony included from December 23d to nn 

l«th of January. 30
V- You d o n ’ t know how many trimmed barrels were de- 

•veredbetween the 1st and the 6th, do you? A .  They are 
all m this book.

«• You have reduced it from 9,000 to 3,000; now, cannot 
you limit it to less than 3,000 ? A .  Not unless you make the 
tltne shorter again. '  .
„ 9' as to the untrimmed barrels; you made 15,000 
and odd ? A . Yes.
in 1 Al t0 .^e new barrels— how many more have you given 
af J re ™at is chargeable to us than ought to be on the basis
tw f,r8ln§ between the 27th and the 6th? A .  I  don’t know 
inat there is any.
vmi khe books— [handing witness books]—haven’t
Ao s i r US °̂r forty-five new barrels on the 8th? A .

«• With eighteen on the 8th? A .  No, sir.
i
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Q . The fourth column in the new house book is changed 
*ro*P new barrels—to what? Jk. To molasses barrels.

Q ‘ How many molasses or syrup barrels have you put in 
this controversy which are not? A .  There are none that I 
know of.

Q . Assuming that the whole controversy is as to what was 
delivered between the 27th and the 6th—-how many have you 
said you delivered to us more than ought to be? A . I 
haven’t said any.

10 Q . Didn’t you say two hundred and seventy-four? A. I 
forget the answer I made; I know these entries are correct, 
if they have been added up right.

Q. Do.you recollect how many molasses or syrup barrels 
you stated we had carried off—didn’t you say fourteen thou-
sand? A .  Yes.

Q . Just let us see from these books how many there were 
between the 27th and the 6th of molasses or syrup barrels? 
A .  Six hundred and eighteen, altogether.

Q . That is against fourteen hundred that you testified? 
A .  Yes.

20 Q . Tell me how many of those were worth the smaller sum? 
A .  Hone of them.

A .  How can you tell from those books whether the syrup 
barrels was worth $1 or $2 ? A .  I know every one of those 
that went down to the sugar-house were worth $2.25—or at 
least that was the price we charged them.

Q. Didn’t you in your statement before say that there were 
fourteen hundred altogether, and that five hundred and fifty 
of them were worth the smaller price ? A .  I can’t fetch to 
memory anything about the smaller priced ones, at all.

30 Q • Didn’t you swear on Friday that there were five hun-
dred and fifty of the smaller price? A .  Yes.

Q . 1  ou say that six hundred and eighteen were worth 
$2.25? A .  Y es.' .....  ■

Q . And how do you state to this jury that they were all 
of that price—how do you know ? A .  I know they were all 
sent from the shop; they would not have been sent down in 
an untrimmed state—molasses barrels were never sent down 
in an untrimmed state.

Q . Were flour barrels ever sent down in an untriinmed 
40 state? A .  Yes.

Q . How often? A .  Very seldom.
Q . Were there not thousands of them sent down on Mat- 

thiessen’s demand ? A . Yes.
Q . Then why couldn’t there have been syrup barrels sent 

down too? A .  They don’t go in such numbers as flow 
barrels. rt

Q . How can you swear that these syrup barrels were all
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perfect and worth $2.25 ? A .  From the numbers that were 
gent down ; and from what I know of the business ; ever}' one 
of those were in perfect condition ; there was eighteen in each 
load; and I know they were all fit for use.

Q. Explain why you made this mistake before of there 
being five hundred and fifty that were worth the smaller 
price? A . I don’ t understand that small price matter, at all.

Q. How can you explain that? A .  I took it from the 
inventory that was given me.

Q. What was the difference between the five hundred and 
fifty, as you understand it, and the eight hundred and fifty ? 
A. As 1 understand it, I thought that these were sent down 
in an untrimmed state for storage.

Q. Does that constitute the difference between the $1.50 
and$2.25? A .  Y es; that is the difference.

Q. Then, when you charge us with fourteen hundred bar-
rels, and five hundred and fifty of them at $1.50—you mean 
to say that they were untrimmed syrup barrels? A .  Yes.

Q. And the perfect ones were worth $2.25? A .  Yes.
Q. How many ten-gallon kegs? A .  Four hundred and 

twenty.
Q. How many of those ten-gallon kegs were delivered on 

the 8th, or the 7th? A .  None.
Q• Tell me how many syrup barrels were delivered on and 

after the first of January to either house—between the 1st 
and the 6th ? A .  Four hundred and fifteen to both houses.

Q- Was that included in the six hundred and eighteen ? 
A- Yes, that is part of the six hundred and eighteen.

Recess.

Q. There are a considerable number of new barrels which 
you have spoken o f ; which shop of McMahon’s were the new 
barrels made at ? A .  Grand street.

Q- And Grand street only? A . I don’t think there were 
any new barrels in any other shops.

Q- Therefore, if you are correct in your statement as to the 
number of new barrels that came to the refinery, they should 
•ave been such as came from the Grand street shop? A .  
Yes,

Q• Are you able to say whether or not those barrels that 
were trimmed and sent to the old house after the 1st of Jan- 
uai’y, were made out of stock which Matthiessen had bought, 
or ®ut of stock which McMahon had bought? A .  W e didn’t 
make them at all.

Q- What do you call it when they were trimmed from
In.4 ' f r o »  stock.

Y> The barrels that were sent to the old refinery— can you 
e us whether or not any of them that were sent after the 1st

10

30

40
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of January, trimmed, were trimmed from stock that Mattliieg- 
Ben bought, or from stock that McMahon bought? A I 
think they were all of McMahon’s stock; I think all the trim-
med barrels were.

10

Q . W hy do you think that ? A .  Because there was stock 
enough there on the 1st of January belonging to McMahon to 
Supply the amount charged.

Q. Was there not stock on the 2d, 3d, 4th, 5th, and 6th of 
January sent there by Matthiessen, which he had bought’ 
A .  Yes. s '

Q . Then there was stock there which those trimmed bar* 
rels might have in them, that Matthiessen had, and stock of 
McMahon’s which he might have had; now, which was it— 
whose stock were the barrels trimmed with after the 1st 
of January? A .  Matthiessen must have paid for some of 
them; but there was stock enough to cover the number we 
sent down on the 1st of January; the barrels got mixed after 
they were in the shop—Matthiessen’s stock and McMahon’s 
stock— that is, there was no distinction made between them. 

20 Qf Then you are unable to say whose stock was putin these 
trimmed barrels alter the 1st of January ? A .  I am unable 
to say.

Q . Then why did you charge us with all of that? A . Be-
cause there was stock enough there of McMahon’s.

, Q> There was stock there also of Matthiessen’s—and why 
didn’t you leave them all out together ?. A . Because Mc-
Mahon’s stock was enough to supply this number.

Q . Hadn’t you, long before the 1st of January, assented to 
Matthiessen’s having that stock transferred down to his refin. 

30 ery— that is, McMahon’s stock ? A .  Yes.
Q . Having assented to these going away, isn’t it your recol-

lection that all that was done in that shop in Grand street 
was done on the barrels that Matthiessen sent there, which he 

• bought himself ? A .  No, sir, our own barrels were trimmed 
as well as his, there; those barrels that came down untrim-
med, men were kept a trimming all the time.

Q. Take the barrels in Morris street—were not all those 
Matthiessen’s, which he had bought between the 1st and 6th 
of January? A .  No, sir; there was a large stock of McMa- 

40 hon’s barrels there on the 1st of January.
Q. Was there any stock of McMahon’s in Morris street on 

the 1st of January? A .  Yes.
Q . O f barrels? A . Yes.
Q. Ready to be trimmed ? A .  Ready to be trimmed.
Q. When was,the last count made in the Morris street 

shop, before the transfer? A .  I don’t know that there was 
any made before the 1st of January.
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(j). Was there any made on the.1st of January in the Morris 
street shop? A . Yes.

Q. Hadn’t the Morris street shop been cleaned out by the 
1st of January? A .  No, sit, I don’t think it had ; Patrick 
McMahon could tell better than I could.

Q. Don’t you know Patrick McMahon and Mr. Sunderling 
counted those barrels ? A .  I don’t remember.

Q. Have you any account of the barrels there in the Morris 
street shop? A .  I think I have a memorandum at home, or 
in Mr. Weart’s office. 10

Q, What is your memorandum about ?, A .  The stock in 
the shop—in the shop Patrick McMahon was foreman in.

Q. What day was that account of stock taken? A • On 
the 1st, or on the day before the 1st.

0. That is the Morris street shop ? A . Yes.
V- Have you any account of the stock in any other shop?

A. Yes, every shop.
Q. What date? A .  On the 1st.
0, Where are those accounts ? A .  1 don’t know.
Q. Will you produce them ? A .  It will take some time to ¿0 

look for them ; Mr. Weart has got them, or I  have got them.
Q. Do you know when the last account, before the 1st of 

January, was taken ? A .  I think it was in July.
Q. Was there an account taken in November? A .  I  think 

there was.
Q. Have you got that ? A .  I suppose so.

Wasn’t there an account taken in October?
sir.

A- No,
There was one in November? A .  I think there was.

[Mr. Gilchrist]—That account I  want also. 30
V. Wasn’t there an account taken on the 26tli of Decern- 

tor, besides that one on the 1st of Januarjr, in the Morris 
street shop? A . Yes, there was one taken a short time pre-
vious to the 1st of January; that is the one I referred to as
eingin November; I  think it must have been about D e -

cember.
Have you shown that to counsel for plaintiff? A .  No,fir.

tr ^ °Ur leason f°r thinking, as I understand you, why the 
nnrned barrels were made off McMahon’s stock, was that 40 

McMahon’s stock was there ? A .  Yes.
^(^And yet you say ther 

tot daily
V at*j kuo#e was Mattliiessen’s stock, too?

e.®’ Matthiessen stock was coming in daily and going

fen 1 ^ °n ^ ou rec°Hect that the syrup barrels .that Matthies- 
Dnt i °in an(  ̂ aHar the 1st of January were all trimmed and 

in order by himself, and made by himself? A . After th§ 
m  jRnflai7  he Paid the labor,
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Q . Didn’t he make the barrels, too? A .  No, I rather 
think the stock belonged to McMahon.

Q . What kind of stock was it? A .  Molasses barrels, 
second-hand, and staves.

Q . Didn’t Matthiessen pay for all the labor and all the 
materials for all the syrup barrels that were perfected after 
the 1st of January? A .  No, sir, some of McMahon’s stock| 
was there.

Q . You took an account of stock about December 26th, and 
10 you took an account of stock about January 1st—does that 

include everything? A .  It was an account of everything.
Q . Was that taken at both times, December 26th and Jan-

uary 7th? A .  I don’t remember of it, but I think a short 
time before the 1st of January there was an account taken otj 
all stock, and on the 1st of January, also.

Q. Did Matthiessen or the company demand of you or take 
anything but such things as could be utilized by him, or made 
in the shop by himself, for his use ? A . No, sir. J

Q . Nothing but what he wanted to use? A .  Yes; he 
20 didn’t want to use them at that time ; he utilized them after

30

40

everything.
[By the court]— Did he take anything that he didn t want 

right along? A .  He used every article.
Q . Was there anything in that transfer to Matthiessen ex-

cept such things as he was in daily want of? A .  No, sir.
Q . And as was necessary to his business? A .  No, sir. 
[Mr. Gilchrist]—It may be necessary for us to use some 

bills, which I would like this witness to identify.
[Mr. Linn]—You can recall him. ,
[Mr. Gilchrist]—I don’t offer them—I just want him to 

identify them, and it will save us a great deal of trouble.
Q . [Showing witness a number of bills]—Do you rec<ĵ D . 

those as the signatures of the barrel men—men who col ec i 
barrels? A .  I recognize Mahoney’s, Lee’s, McGumners.

Mr. Gilchrist calls for power of attorney, notice ol w I 
had been given the other side to produce.

Mr. Linn produces it. j J
Q . Y ou have spoken of a power of attorney that 1

stroyed? A .  Yes. Onlvtwol
Q . How many powers were there executed. A .  j  
Q . The first one which was destroyed was the one 

executed in the presence of Mr. Vredenburg, and y j 
M atthiessen ? A .  Yes.

Q . W h a t  is this? A .  This is th e second one.
Q . And th e  first w a s  lik e  th a t ? A .  Y e s .
Q . Just exactly— one a copy of the other ? A . •
Q , W ho destroyed that one ? A -  I  rather t u
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some of tlie ladies of the house— his wife or his mother, I ani 
not positive which—she destroyed it when this was executed«

Q. Was it you that testified about the time of the delivery 
of the tanks, or was it Mr. Croak ? A .  I think it was Mr, 
Croak.

Qi How many tanks were there in all ? A .  I think about 
twelve or thirteen.

Q. How many large ones? A .  Six or seven, 
i Q. Which were up first, the small or the large tanks ? A *  
j I can’t tell. I '

Q. How long before the demand of Matthiesseii was it that 
these large tanks were put up in the sugar-house ? A .  I don’t 
know.

Q. Were they put up some time before? I think the men 
were working on them at the time.

| Q. The large ones or the small ones ? A .  I can’t tell.
[ Q. How long before this demand of Matthiessen was it that 
I these tanks were put in the house ? A .  I don’t know.

Q. It was sometime, wasn’t it ? A .  I  don’t know.
(). Wasn’t it at least a day before? A .  I suppose so. 20
Q- [By the court]—You say they were in before? A .  I  

I suppose so—the lumber for some of them was down there be- 
I fore—the lumber for these tanks was bought by Mr. Mc- 
I Mahon.

Q- And taken to the sugar-house ? A .  Yes.
Q- And lay there for some time, and then was taken back 

to the Washington street shop, and there work was done on 
them and the tanks that went to the lower story were put up, 
aud after they were up the others were put up? A .  I don’t 

ru * h was Pu  ̂UP first.
[Mr. Gilchrist]—'We want the witness to produce those ac-

C°rur~~â  accoiin 8̂ stock taken.
[n ltness]—I have been looking for them now and then for 

two or three weeks.
.y  y°u say you have got them? A .  1 think so ; they are 

cither in Mr. heart’s office or home.
V* [Showing witness book] This is Patrick McMahon’s 

v"^* ^ es > was foreman’s book.
V* Your book was made up from what? A .  From the 

the^en ^iemse v̂es j these were articles that were received at 4:0

y* How do you know that ? A .  1 see by the way he has 
PnUhem down here.
j.i is a mere entry in that book of what was received
n>n? i , not wiiat was sent out ? A .  So far as I have seen

o  atbook]-V- Who kept the account of what was sent out from Mo-
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Mahon’s shop there? A .  He did; he had another beok, 1 
think, that he kept.

Q . [Showing witness another small book] What is tliis 
book? A .  That is a book of accounts of what went out of his 
shop.

Q . Look under the head of December 26th, of Patrick Mc-
Mahon’s book ; is there anything there to lead you to believe 
that there was an account of stock taken? A .  Tes; I see, 
“ on hand 436.”

10 Q . When was that? A .  December 26tli.
Q . Patrick’s book shows on December 26th there was only 

436 on hand? A .  Yes.
Q . Doesn’t that satisfy you that an account was taken on 

that day—that that was the day of the account ? A . I can’t 
tell what day his stock was taken.

[Mr. Gilchrist]—That power of attorney I want to offer for 
the purpose of showing what the former power was.

Q . W h a t  d a te  w a s  th is p o w e r  o f  attorn ey  executed? A. 
T w o  or th ree d a y s  a fter th e  o th er.

20 Q . What was the date of the first power ? A .  The 23d, 
positively.

[Mr. Gilchrist]—I want you to produce those accounts of 
stock to examine you about them.

Q . How many new sugar barrels did you make out of these 
two accounts— the old and new sugar-house—from the 27th to 
the 6th ? A .  624 in the new house, 447 in the old house.

Q . The new barrels in the old book are in the third 
column? A .  Yes.

Q . And the new barrels in the other are in the fourth
30 column ? A .  Yes.

R e -d ir e c t -e x a m in a tio n . .
Q. I n  th ese  tw o  l it t le  b la c k  b o o k s is k ep t an a cco u n t of the 

g o o d s  ta k en  b y  M a tth ie s s e n  fro m  th e  prem ises o f  M cM a h o n . 
A .  Y e s .

Q . The one book contains an account taken to the old sugar 
house, and the other book contains an account taken to the 
new sugar house. ? A .  Yes. ,

Q . In the book showing the amount of things taken to t ie 
40 old house, the first column shows the dates, the second

shows the number of trimmed barrels, the third column shoŵ  
the new barrels, and the fourth column shows syrup barre s . 
A .  Y es; that is the old house.

[Mr. Gilchrist]—-These books of McMahon’s have come no , 
and I shall want to ask a few questions about them. _

Q . Now, in the new house book the first column s o 
dates, the second column, trimmed barrels, the third co u > 
the untrimmed barrels, the fourth column, molasses barr >
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down to the place where it is marked new, and from that, 
below, are new sugar barrels ? A .  Yes.

Q. These entries were made by yourself 2 A .  Yes.
Q. And were taken from this larger book the same day, or 

the next day, when the thing was fresh in your mind, to have 
it altogether ? A .  Yes.

Q. And those contain an account of all the goods delivered 
between the 27th and 6th, excepting lumber and* the packers?
A. Yes.

Q. Look at that power of attorney—when did you say that 10 
was executed ? A .  December 26.

Q. Who is thesubscribing witness to it ? A .  F. O. Mat- 
thiessen.

[Mr. Linn]—The power of attorney is not dated.
Q. Who was present when that was executed? A .  Mr. 

Matthiessen, Mrs. McMahon, and I was present, and I rather 
think Yredenburgh was present.

Q. Who was present when the first power of attorney was 
executed? A .  The same parties.

Q. And Yredenburgh was present "when they were both 20 
executed ? A .  1 think so ; I  am most positive he was present 
at this; I know he subscribed to the first.

Q. Why was the first one destroyed ? A .  Because I could 
not work on i t ; it was not the right man signed it.
■y\‘ Who directed it, or requested it, to be destroyed? A .  
Matthiessen, and Yredenburgh said it was no good to be 
worked on ; no one requested it to be destroyed at a ll ; they 
said it was no use.

How did this second one come to be executed ? A .  Be-
! caî e^e right signature was not to the first. 3 i

V-Who requested McMahon to make this second one ? A .
Mr- Matthiessen.

Q- Why did he request him to do it ? A .  Because the first 
one was not deemed valid enough to work on, to transfer these 
goods, or to carry on business.

n w ere was ^  done ? A .  In McMahon’s house.
V* Was he sitting up at the time ? A .  Yes.
Y Dressed? A .  Yes.

tk'? understand what he was doing when he executed 
* ‘ R °} sir; he could not comprehend anything, not 4

l̂an a m n̂u ê-
said y did !le saY t° ycm about this at the time? A .  He 
I wa ^ •Was g°inS UP Die steps—it was in the basement— as 
gayj 9,̂ 01n8 UP the steps he wanted to know if it was not too 
po, /  0 D]ake contracts ; he thought he was after signing a 

0 wv se<rmed to me-
V- What did he ask you? A .  Mr. Matthiessen explained

K
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it to him— what it was fo r ; afterwards, he asked me what it 
was, i f  it was not a contract.

Q . Then, in connection with that, what did he say? A. He 
said, wasn’t it too early to sign contracts.

Q . What did he mean by that ? A .  The contracts for the 
delivery of barrels from the men.

Q . When was it customary to do that? A .  New Year’s- 
tke 1st of January.

Q . Did he talk to you about any other business at the time 
10 this was executed ? A .  W e had a general conversation about 

dogs and horses, and things of that sort.
Q . Did you and Matthiessen go to the house together at 

the time this was executed ? A .  Yes.
Q. Where did you go from? A .  The sugar-house.
Q. Had this power been drawn before yon went there? 

A .  It had been drawn; I got it from Yredenburgli, and took 
it to the sugar-house, and me and Matthiessen went to Mc-
Mahon’s house; I am not so positive whether Yredenburgli 
was there at the second one, but I have a very strong impres-

30

20 sion that he was. . 1
Q . Was Yredenburgh at the sugar-house with you* A 

Y es; or at our office; I can’t tell which—he was down there 
somewhere, if he was down there at all.

Q. Do you recollect about anything else that you aidni 
state in your direct-examination which you observed m his 
conduct that was strange and unusual, or indicated that ie 
didn’t know what he was doing? A .  Most everything he 
d id ; his memory was gone, lost completely. _ T,

Q . Do you recollect anything about a lot of iron * A. j d 
Q . In the month of December do you recollect any hinD 

about a lot of iron ? A .  Y esj 1 think Yt was in Novem e,i 
sometime; there was a lot of old hoop iron in the yard, an 
sold it to Mr. Briggs, at so much a pound, or ton, an 
asked me to make out a bill for it, as soon as it wasaenv 
to Briggs; the bill came to between $700 and$800; he 
a pencil and, says he, “ Isn’t it more than that?, a I 
figured it up and made $800,000 of it; I understood he W  
down afterwards to Croak, and he made it the same as >1 
and he called us two fools; we didn’t know how to ma e

t0 anything. _ . » w
Q. Y ou said in your cross-examination that he haa  ̂ i 

memory six months or nine months prior to the J
death; do you mean by that that he had entirely lost 
of his memory? A .  No, sir, failing; his memory ha 
six or nine months before. . yror$
. Q . Did he improve or did he become worse? A- ’

everyday. \\  ̂ Q f n was he I
Q . During the six of nine months prior to his aeai
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at times unfit to transact business, and at other times fit ? A .  
Yes.

[Mr. Gilchrist]—I don’t know that that is quite a proper 
question to put to an inexpert witness.

Q. Do you mean to say that he was not fit to transact any 
business for nine months prior to his death ? A. No, sir, only 
at intervals. -

Q. Do you mean to say that he was fit to transact business 
at intervals from the 23d of December till the time of his 
death? A . No, sir, not at all. '

Q. From that time to the time of his death he was not fit 
at all—at any time? A .  No, sir, not at any time.

[Mr. Gilchrist]—That evidence is entirely improper, unless 
he gives us his reasons for it.
| Q. Was Mr. Matthiessen aware of his condition? A .  Yes. 
j Q. Did he talk with you about it? A .  Yes.
! Q, Why was this power of attorney obtained from him ? 
j  A. Because Matthiessen knew that McMahon was not compe-
tent to transact business, any more— that is the reason it was 
given to me.
I Q. Were you acting in concert with Mr. Matthiessen? A .  
Yes.

| Q. By whose direction did you act when you directed the 
carman to deliver these goods to Mr. Matthiessen? A .  Mr. 
Matthiessen’s.

Q. Did you direct Matthiessen’s carman to take any goods 
away? A . No, sir.

Q. W ho took  co n tro l o f  th a t w h o le  b u sin ess  in  ta k in g  
charge of these g oo d s an d  ta k in g  th e m  to th e  su g a r -h o u se ?  
A Matthiessen h ad  th e  p rin c ip a l c o n tro l.
. Q- Bid you infend by letting Matthiessen have these goods 
tiiat he should be paid in preference to anybody else, and 
other creditors suffer ? A .  No, sir.

Q- Did you sell to Matthiessen these goods? A .  No, sir. 
V- Had you any authority from McMahon to sell him these 

goods?  ̂ A . Under that power of attorney; Matthiessen said 
? the time it was no good, but lie thought we could work on 
u a while anyhow, till McMahon would get either better or

Q• Did any of the creditors object to these goods being 
a on away at the time it was done? A .  Yes. [Objected 
ii ^ mHted. Mr. Gannon protested against it.
o w len  ̂ Jamiar.y iski V* ™ere these goods taken in the ordinary way of doing 
smess, or were they hurried down to the sugar house? A .  

%  were rushed.
y  Matthiessen or the Sugar House Co, any itnme-

10

20

30

40
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diate demand for them ? A No, sir, no use for them, of  a 
great part of them, anyhow.

Q- W hy did Matthiessen want to get them into his posses-
sion so soon ? A .  I suppose he was afraid somebody else 
would get hold of them before; he said he wanted to secure 
himself for this money that was due him.

Q . W hy did you consent at all to let him take the goods!
;• -Because he said that he would advance money as usual 

when he was squared up—the same as he had with McMahon 
lv  to carry on the business.

Did he say anything about other creditors being paid? 
A .  Yes, he was satisfied that the creditors could be paid if 
the business was allowed to go on.

Q . Was any price fixed by you and him upon these goods? 
A .  Mo, sir. f  b

Q , After these goods were removed, who took charge of 
business before McMahon’s death, and after? A . I did; 

I did it till he died, then of course I dropped it; then Mat-
•j^Sen c^arge of it and he carried it on till about the 

20 middle of March ; lie bought everything that c a m e  there, and 
paid the workmen.

Q . Whose carts were used ? A .  McMahon’s.
Q. Whose shops and tools were used?' A .  McMahon’s.
Q. Did Matthiessen ever pay anything for those things? 

A .  Mo, sir.
Q. Were some of those goods which were taken to the 

sugar house between December 27th and January 6th, goods 
which had been sent to McMahon, but were not d elivered  to 
him till just the day or day before the same day they were 

30 taken to the sugar house ? A . Yes.
Q. Did they ever come into the actual possession of McMa-

hon or his shops? A .  Mo, sir.
Q. Where were they taken from? A . Some of the trucks 

that usually delivered them at the shops were sent down to 
the sugar house, and were never left at the shops.

Q. And those were goods that. McMahon needed in carry-
ing on the business ? A .  Certainly.

Q. Were any goods received from Bobertson & Co.? A  
l res.

40 Q. How did they come ? A .  I think in lighters.
Q . What goods were they that came from B ob ertson  & 

Co. ? A .  Molasses barrels and staves.
Q  Did you send any one at any time to McMahon’s house 

to take charge of him between Mew Year’s and Christmas ? A  
I  d id ; I  don’t remember exactly the date; he was a teamster 
there named Wynne that waited on the horses.

Q  When did you send Wynne? A .  I think it was be-
tween Christmas and Mew Year’s.
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0. Why ? A .  He was violent in the house,
Q. Do you know how he conducted in the house? A .  

When I came away from McMahon’s house I sent Wynne 
back there to McMahon’s ..

Q. What was his conduct there that day when you were 
there? A . He was raving, incoherent in his talk, and stam- 
mering; his eyes were rolling, e&hibited every sign of vio-
lence ; he did offer violence to his wife, and his wife told me, 
and that is the reason I sent over Wynne.

Q. Did Matthiessen see McMahon during that time? A ,  10 
lie did several times; I should say about three or four times.

[By the court]—During what time?
Mr. Linn]—From Christmas to the 10th of January.
Witness]—At least, and he told me that he had been there 

to see him.
Q- W h a t d id  Ire s a y  a b o u t  h is  c o n d i t i o n  ? A . I  d o n ’ t r e -

member e x a c t ly  w h a t  M a t t h ie s s e n ’ s o p in i o n  o f  h im  w a s ,  b u t  
he thought h e  w a s  s in k in g  v e r y  fa s t ,

Q. T h ere w e r e  s e v e r a l  s ig n a t u r e s  s h o w n  t o  y o u  u p o n  c h e c k s  
—was this s ig n a tu r e  u p o n  t h e  f ir s t  p o w e r  o f  a t t o r n e y  l ik e  t h e  
signature o f  th o s e  c h e c k s  ? A .  N o ,  s ir .  2 0

$. The s ig n a tu r e  o n  th is  p o w e r  o f  a t t o r n e y — w a s  t h a t  l i k e  
the one on  th e  f ir s t  p o w e r  o f  a t t o r n e y  ?  A .  N o ,  s ir .

V• W a s th e  s ig n a t u r e  o n  t h e  f i r s t  p o w e r  o f  a t t o r n e y  l ik e  
that, or w as i t  a  p la in ,  b r o a d  “ e y , ”  o r  u y  ? ”  ' A .  I t  w a s  a  
broad, p la in , a n d  d i s t in c t  m a r k ,  “ e y . ”

Q- W h o se  h a n d w r i t in g  is  t h e  p o w e r  o f  a t t o r n e y  in  ?  A .
A  clerk o f  V r e d e n b u r g h ’ s, I  t h in k .

W h o  m a d e  o u t  th is  s t a t e m e n t  o f  a s se ts  a n d  l ia b i l i t i e s ,  
which was s h o w n  a t  a  m e e t i n g  o f  C r e d ito r s , in  V r e d e n b u r g h ’ s 
office? A . I  d id .  • *  3 0

Q- L y  w h o s e  r e q u e s t  a n d  d i r e c t i o n  w a s  t h a t  d o n e  ? A .  B y  
« h i e s s e n ’ s  d i r e c t i o n  a n d  r e q u e s t  

V- W a s  th a t  b e fo r e  o r  a f t e r  M c M a h o n  d i e d  ?  A .  I  t h in k  
1 sa m e  d a y — h e  d ie d  t h a t  e v e n in g .
Th  ri- 0  t o ° k  t h a t  s t a t e m e n t  o f  th e  a s se ts  a n d  l i a b i l i t i e s ?  
to m i ?  W^ n ess  p a p e r . ]  A .  T h a t  is  a  c o p y  o f  i t  ; I  g a v e  o n e  

M atthiessen , a ls o  ; t h e  o r i g i n a l  w a s  in  m y  h a n d w r i t i n g ;
IH 8 h a n d w r it in g  o f  V r e d e n b u r g h ’ s c l e r k .  
iMr.TAnn]— T h is  s h o w s  t h e  l i a b i l i t i e s .

J * '  L U a n d in g  w it n e s s  a  p a p e r ] — Is  th a t  a  s t a t e m e n t  o f  t h e  4 0  
J n^ c ° p y  as m a d e  o u t ?  A .  T h is  is  a  c o p y  o f  t h e  s ta te -  
tors a s se *s a n (  ̂ l i a b i l i t i e s ,  b e f o r e  t h e  m e e t i n g  o f  c r e d i -

^ Was Matthiessen at that meeting? A .  Yes.
O rp 1Christ]—I don’t see how you can produce a copy, 

tho £ t r‘ ^Ichrist]— When was this made? A .  About 
ot January—the day McMahon died.
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Q. [By Mr. Gilchrist]— When did Mr. Weart come into the 
case as administrator— how long after McMahon’s death ? A. 
I  suppose, about two or three weeks.

Q . [By Mr. Gilchrist]— Wasn’t that made up for Mr. 
Weart? A .  It was not.

Q . [By Mr. Gilchrist]—It was given to him, wasn’t it? A, 
Y es; because I had it in my possession, and he asked me for it.

Q . [By Mr. Gilchrist]—And you say that is a copy that 
was made at the same time ? A .  Yes.

20 Q • [By Mr. Gilchrist]— How many copies ? A , I think
there were three; I intended one for myself, one for Mat- 
thiessen, and one for the creditors.

Q . Where is yours? A .  I think I have got it home.
Q . There was a statement made out? A .  Yes. I
Q. Was that statement made out and shown the creditors? 

A .  Yes.
Q . Who wished that statement made out ? A .  Mr. Mat- 

thiessen.
Q. Were the creditors complaining that McMahon had 

20 been shipped of all goods ? A .  Yes.
Q . And they didn’t like it? A .  N o . ;
Q. Were there any new barrels purchased by McMahon, 

which cost McMahon seventy cents? A .  Yes—cost him be-
fore they were headed, seventy-three or seventy-five cents.

Q . What were those barrels sold to Matthiessen for? A. 
Forty-eight cents.

Q . McMahon lost how much? A .  Twenty-five cents 
apiece.

[Mr. Gilchrist]—That is entirely a new matter.
30 Q . [By Mr. Gilchrist]—When was that? A .  I think it 

was in 1870— about a year before.
Q . Do you know what those new barrels .cost McMahon, 

that were taken by Matthiessen? A . McMahon manufac-
tured those himself.
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Q. And was not that jou r motive in getting him to give 
you the power of attorney? A .  Y es; not the entire motive.

Q. Your motive was to save your situation ? A .  I suppose so.
Q. When the first power of attorney was talked of, was 

not it because McMahon was going away by advice of his 
physicians and giving up business, so that he might be cured ?
A. He did endeavor to leave, but he couldn’t get away.

Q. He intended to leave his business so that it should not 
trouble him, so he might recover his health? A .  That was 
his idea. 10

Q. That is what you thought would be at that time ? A .
Yes.

20

Q. And therefore you saw that if you didn’t keep that 
place you would lose a place that was very good ; if  you 
didn’t have a power of attorney you didn’t know what would 
become of yourself for a situation ? A .  I  was satisfied that 
Matthiessen would not have changed the business in any case, 
even though Matthiessen himself had run it. I didn’t feel 
the least uneasy.

Q. You didn’t feel at all anxious to have a power of attor-
ney? A . No, sir; not a bit anxious.

Q• You say you didn’t think he was fit to execute either of 
those powers of attorney ? A .  Yes.

Q• Didn’t you act as if you thought he was fit ? A .  Y es ;
I didn’t give him to know that I  knew anything about his 
condition at all.

Q■ Give who to know? A .  McMahon.
Q. Didn’t you get the counsel of McMahon and who had 

been his counsel for three years to be present at the execution 
°t those powers of attorney? A .  Yes.

§■. Didn’t he have just the same opportunity of seeing the 
condition of McMahon as Matthiessen ? A .  Yes.

0- There were youj the superintendent, and his counsel, 
j -Matthiessen, his best friend, all advising that thing to be 
done? A . Yes.

Q- Now, you say that for nine months he was from time to 
^capable.of doing business ? A .  Y e s ; at intervals. 

ttTil Jury w^at occasions those were during that nine 
months that he could not do business ? A .  A  great many 
ases came up from one time and another in that nine months ¿ a 
\  me Relieve it— [interrupted.] •
V- What cases were they ? Did he do business at any pre- 

ĵ us bines when you speak of when lie was not fit during the 
months? A .  Yes; I saw him buy a thousand fish bar-

30
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JNew York, and lie paid more than he could get for 

fifteen cents each
em, after getting them coopered, at an expense of ten or 

cents each.
V* Didn’t he deal with Mr. Gannon? A .  Yes.
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Q. Was there any time daring that time that he was not 
nt to do business ? A .  1 think we had very little dealings 
with Gannon during that time.

Q . You said the balances of the debts that he owed were 
all incurred during that nine months? A .  Yes.

Q . When he did business at O’Neill’s, do you know 
whether he was capable of doing business or not? A . No; 
not latterly.

1 Q- Here are vouchers returned on the 2d of January;
10 thirty-eight checks returned to McMahon—didn’t he sign 

every one of them himseli ? A .  No, sir ; he didn’t sign after 
the 23d. ’ 6

Did you sign any checks for him? A .  I did after the

Q . Did you sign a check? A .  I did.
Q . Can you produce them? A .  I guess I can produce 

some half a dozen.
Q. I would like to see any check you signed. You had 

been in the habit of giving receipts for McMahon, for a long 
time for money ? A .  'Yes ; and collecting—“ by M. Shanly.”

Ql You had been in the habit for months or years of en-
dorsing his name on checks for deposit? A .  Yes.

Q . Sometimes he endorsed his own name? A . Yes.
Q . Many times you endorsed his name—“ by M. Shanly?” 

A .  Yes.
Q . Here is a receipt drawn up in your handwriting, Janu-

ary 6th, 1871, signed by Phillip Reiliy ; what was that trans-
action ? A .  That was to pay a feed bill of $752.90.

Q . How was that feed bill paid? A . Paid by notes of 
30 Goessling &  Co.

Q . Whoendorsed them? A .  I did as attorney.
Q . By virtue of that power of attorney? A .  Yes.
Q . And you were acting all the time with everybody as if 

that power of attorney was executed by a perfectly sane 
man? A .  Yes.

Q. How much money was deposited to McMahon’s credit 
from the 1st of December in his bank? A .  $13,420.

Q . Up to what time is the last entry? A .  January 2d.
Q • Where did that money come from ? A .  I  don’t know. 

40 Q . Didn’t you deposit every cent of that money? A . I 
did.

Q . How many items are there ? A . Five items.
Q . What is the first one? A . $3,291; I expect $3,000of 

that came from Matthiessen & Wiechers ; next item $3,000, 
and that I suppose came from them ; next $400— I  don’t know 
where that came from ;“next $4,000— that came from Mat-
thiessen &  Wiechers.
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Q. Then $10,000 out of that $13,000 was paid by Matthies- 
sen &Wiechers after the 1st of December ? A .  Yes.

Q. You were receiving money of McMahon’s for Mc-
Mahon? A .  Yes.

Q. Now, you say he was incapable of doing any business ?
A. Yes. \/ v

Q. That money lias all gone into the estate? A .  Cer-
tainly.

Q. He has had the benefit of it ? A .  Yes.
Q. You say that you received money from time to time, 10 

and here are the books of McMahon; will you show us where 
your account is ? A . My present account ?

Q. Yes. A .  It is not there.
Q. Where is it ? A .  I don’t know.
Q. Is there any entry made in McMahon’s books of money 

yon get out of his concern? A .  No, sir; nor what he took 
himself either.

Q. You were getting $3,000 or $4,000 a year and not a 
scratch of a pen in the books against you? A .  No, sir.

Was that so from the beginning? A .  No, sir; it was 20 
n°t; I was generally paid with the workmen Saturday night, 
and my wages went in with others—that was about a year 
and a half.

Q• And you say there is not a scratch of the pen against 
you in his hooks? A .  No, sir; nor against him.

x- How could McMahon tell whether his misfortunes came 
kora money which you took out of the concern or not— could 

[ “e by the books? A . No, sir; he could not.
9- You say Mr. Gannon objected? A .  Yes.

{ Q- Hid any creditor doubt at that time that McMahon’s 30 
|®tate was perfectly solid and valid— solvent? A .  I don’t 
link that Gannon thought it was perfectly valid; I think the 

others did.
.. You had all of these statements of the assets and liabili- 
jes laid before the creditors? What was the object of laying 
at statement before the creditors ? A .  To appease them ;
*  ^ere clamorous to get some money.
V* la your statement that you laid before the creditors, 

you say thi8 is a copy of the assets and this other a copy of 
^«liabilities? ^ /Y e s .
.1 y ^hose handwriting is that copy? A .  Yredenburgh’s 

rk made a copy from my original.
selrfk°U ^ave *°°ked at those sufficient and satisfied your- 
nf<.^Yare copies? A .  Y es; I am satisfied they are copies

o Z gmal doc,,ment-
q  ur n werethey made ? A .  About the 10th of January, 

m e n eie ^ ey  made the same day with the original state*
‘ Yes; or a day after; but I can’t tell.
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10

Q . You have spoken of making up this statement at Mat- 
thiessen’s direction; were you in Matthiessen’s employ? A 
I  thought I was not at that time.

Q . Then hô w could you take his directions ? Weren’t you 
acting in the interest of McMahon ? A .  1 was acting under 
Matthiessen’s suggestion in everything.

Q . Were you acting under his directions—by his orders! 
A .  I could not say he ordered me. I know he told me to put 
down $1,000 when there was not a dollar due to him, to get 
himself in as a creditor—that is, a thousand and six dollars 
and one cent.

Q • You say there was not a dollar due to him? A . Yes, 
sir.

Q- How do you make that out ? A .  He was paid about 
the first o f January, and this was between that and McMa-
hon’s death.

Q. But now you say he was not paid; that this is all a 
sham. Did those goods you have spoken of amount to the 
amount of the debt due from McMahon to Matthiessen? A. 

20 About $9,250; somewhere thereabout.
Q . Did these things amount to that or anything like it? 

A .  Certainly; the whole amount Matthiessen was paid, and 
I think he was paid $2,000 or $3,000 over, according to my 
calculation.

Q . Have you any such calculation ? A .  1 have.
Q . Where is it ? A .  I  guess it is in those books. •
Q . Just show it to us?
[Witness turns to book.]
Q. The statement you referred to as showing that Matthi- 

30 essen was not a creditor of McMahon’s is the first and second 
pages of the ledger of 1871 ? A .  Yes.

Q . Don’t that show that McMahon was indebted to him 
$26,000? A .  It does, but the December bills are not in there.

Q . But I asked you for a statement that showed that Mat-
thiessen was not a creditor, and you said you had and this was 
it ? A . I  think I  have an account, a balance sheet I took off 
that book, and the bills I  paid Matthiessen by these barrels 
and this material going down there.

Q . Is there any statement in existence, or is there a n y  which 
40 shows that Matthiessen was not a creditor o f  M c M a h o n  ? A- 

Y e s ; I  showed it to Matthiessen.
Q . This is not it?  A .  N o ,  sir.
Q . Where is it ? A .  I  gave it to Matthiessen.
Q . Where did you get it from ? A .  I  took i 

book.
Q . What did you add after this book ? A .  I added t ic 

amount of this material that this suit is brought about; there

Liesseu.
took it from that
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is none of this material in this book at all, nor the December
bills are not there.  ̂ _
. Q. [Showing witness bill.] There is the December b ill ; 
how much does that amount to ? A .  $6,669.

Q. That would not balance that amount in this book ? A .
No, sir. • .'

Q. That would leave $20,000 due Matthiessen yet ? A .  Yes.
Q. Didn’t Matthiessen have a bill against McMahon at that 

time? A . Yes ; I think it is very small— $164.
Q. What is the balance? A .  $6,505 ; that is the old house j q

Q. Did you render a new house bill ? A .  I  think I did.
Q. Are you sure you ever rendered a new house bill ? A .

No, sir.
Q. Was not that bill made up by Mr. Matthiessen’s own 

people for the new house ? A .  I  know I  was satisfied with 
the amount myself—with the new house bill. I  made out a 
statement of it myself.

Q. [Showing witness paper.] Did yon at that time make 
out any such bill as that of $15,000— that bill that you gave 20 
Mr. Linn to sue on here? A .  I  don’t remember that I did.

Q. Don’t you remember you did not ? A .  No ; I don’t re-
member I did n ot; I may have done so and forgotten it.

Q. Was there ever a bill as much as that rendered to Mat-
thiessen for anything, at that time, up to the 1st of January ?
A. I don’t know.

Q. [Showing witness bill]— Is that a bill for the new house 
up to December 26 ? A .  It is not my writing ; I don’t know 
whether it is or n ot; I don’ t understand that document.

Q- You don’t know whether such an amount was due for 
things sent to the new house ? A .  It looks like it.  ̂ 30
t Q. What is it looks like it ? A .  The barrels ; I am satis-
fied they didn’t take any barrels from anybody else but Mc-
Mahon.

Q• Look at the total amount—does it come anywhere near 
your recollection ? A .  No, s ir ; I  have no memory of the 
amount at all.

Q- Then how can you say it would make a balance so that 
Matthiessen would be indebted to McMahon instead of Mc-
Mahon to Matthiessen ? A .  From the statement I made at 
the time, and showfed it to Matthiessen ; he was satisfied at 
the time.

Q• What was he satisfied with ? A .  He was satisfied with 
>e statement I showed him.

Have you got a copy of that statement ? A .  I don’ t

40
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state of accounts between McMahon and Matthiessen ? 4 . I 
think I have.

Q . Show it to us ; here are his books and your books? 4, 
After the 23d there is nothing written on those books, and 
the remainder was written on memorandum,

Q . Where are those memoranda ? A . Down in Mr. Weart’s 
office, I  think.

Q . You don’t recognize whether these are the bills that 
you rendered ? A .  I think if X rendered them they would be 

10 in my writing.
Q , What does that statement, to the creditors, show to be 

the excess of the assets over the liabilities ? A .  About $34,* 
000 or $35,000.

Q . That is, he was worth $35,000 after his debts were all 
paid ? A . Yes.

Q . Y o u  say you didn’t sell these things to Matthiessen ? 
A .  No, sir.

Q , How came you to consent to his taking away what you 
have put down as $15,000 worth of property ? A .. I thought 

20 I  had to do i t ; of course 1 couldn’t quarrel with Mr. Matthies-
sen ; I could not refuse him when he made the demand on 
me, because he could have closed up the whole business in 
twenty-four hours— as soon as he found it convenient.

Q . That was your reason for giving him for nothing $15,. 
000 worth of property, as you call it? A .  N o ; it was only 
to secure him, as he asked himself, till after New Year’s ; it 
seemed to me, from his conversation, he was willing to refund 
a portion of it again, so as to allow the business to go on.

Q. Are you not mistating the case when you say he was to 
30 refund anything ? didn’t he merely agree to advance, as he 

had been advancing ? A .  Yes.
Q . Wasn’ t it understood between you and him that what 

he got on that demand should go upon the debt, in reduction 
of the debt, due from McMahon to him? A .  Yes.

Q. Was not there a debt then due ? A .  Yes.
Q, And was not the property that went to pay it, that you 

agreed to let go for it, just about fairly worth, or a little less, 
than the debt ? A .  I did not calculate it more than paid tor 
the property. ,

40 Q . Didn’t the property pay less than the debt? A . I didn 
charge Mr. Matthiessen any more than we paid for this pro-
perty ourselves.

Q . Have you charged him that ? A . Yes. ..
Q. Show me where you charged it to him? A. Of t 18 

transaction there is no charge at a l l ; there is no charge at er 
the 23d.

Q . Have you given Mr. Matthiessen credit for these pay 
ments of $10,000, made in December? A . Yes.
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0  Where does it appear ? A .  In that ledger.
A J see there is a credit of $3,000 on the 2d of December, 

what became of that? A .  It went into the hank. i 
Q. Can you show me that $3,500 that was paid by him ior 

the tanks ? A .  A ll the money we ever got from Matthiessen
is there. i *

Q. Show me the $3,500 paid for the tanks? A ,  I don’t
bow where it is. ■ . j .

Q. Yon don’t know about the time of it ( A .  JNo, stiv 
0. Explain what you mean by saying you didn’t sell iU - 

what did you consider necessary to make a sale ? A .  To make 
a price *, to make an agreement to sell, and the man to require 
the property at the time.

Q. When you send to the grocers for seven pounds ot 
sugar, do you agree upon any price ? A .  They generally have 
the price posted up in the grocery store.

Q, I suppose that it is not necessary for a sale to have the 
price agreed upon, would you say, then, that there was no sale 
here? A . In my view, I think it is necessary to have a price
agreed upon. ,

Q. But, suppose it is not, would there be a sale in this case, 
there being an agreement on one side to cancel the debt, and 
on the other side a giving of money, and it not being neces-
sary to have the price named, would you then consider it a 
sale? A . No, not in my view.

Q. Why ? A .  Because if there was no price agreed upon 
—[interrupted.]

Q. But assuming that it is not necessary to have a price 
agreed upon, what was there wanting to make this a sale- 
wasn’t he to be credited with the money due to him? A .  
Yes.

Q. And you were to give him goods? A .  Yes.
Q- Mow, you say that Gannon protested against the goods 

going—who did he protest to, and what did he say., and wdien 
was it? A .  It was on the 1st of January he protested to me. 

Q- Did lie protest to Matthiessen? A .  Not that I know of. 
Q- I understood you to say that Matthiessen, you supposed, 

was afraid that others w ould get hold of the goods did any-
body have a judgment against McMahon? A .  No, sir.

Q. He was a resident of Jersey City? A .  Yes,sir.
Q- Mo attachment could be issued against him? A ,  I 

don’t know that.
Q- Who did you anticipate would take those things away 

from Matthiessen, or away from McMahon ? A .  Some of the 
creditors might come down, seeing the position of the man—- 
, 8 state of health—might come down very quick, as far as I 
know.

10
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Q . Didn’t you know that it would take thirty days to get 
a judgment against him? A. Y es; but I thought there 
might be something in the nature of an injunction, or some 
very swift process of law, that I was not aware of.

Q . You say that Matthiessen took control of the delivery? 
A . Yes.

Q . Was he ever in the Grand street shop any time during 
the delivery ? A .  I don’t know ; Sunderling was up there.

. Q . You have said that this work that was done after the 
10 removal of those goods was done in McMahon’s shops? A. 

Yes.
Q . Was not a portion of it done in O’Donnell’s shop? 

Didn’t Matthiessen hire O’Donnell’s shop from the 1st of Jan-
uary for the purpose of having the work done there ? A . Mc-
Mahon occupied both of those.

Q. Did he ever have possession of what is called the 
O’Donnell shop, in Morris street? A .  Oh, yes, I remember 
now, Matthiessen had a shop there.

Q . You spoke o f Matthiessen being aware of McMahon’s 
20 condition—-what do you mean by his being aware of his con-

dition ? A .  He was satisfied the man was— [in terru pted .]
Q. Did he know as much about it as you ? A. I kept him 

posted pretty well, as far as I knew myself.
Q . Did you tell Matthiessen on the 23d, when the first 

power of attorney was executed, when you agreed to let him 
nave these goods, did you tell him that he was unfit to carry 
out such a transaction ? A .  No, sir.

Q . Did McMahon look as if  he was fit on the 21st, 22d, and

30

40

23d? A . Yes.
Q. He was at Dr. Hammond’s on the 23d, wasn’t he? A. 

No, sir. . ,
Q. On the 22d? A . I forget—either the 21st or the 2-d. 
Q . On the 23d of December, didn’t Matthiessen pay him 

$4,000? A . Yes. ,
Q . [Showing witness paper]—There is an order for it . A.

yes.
Q . Now, I  want you to tell the jury what you mean hy 

saying that Matthiessen was aware of his condition. •
Matthiessen expressed to me that he doubted the validity o 
that power of attorney, and I  thought Matthiessen thoug 
he was not competent to sign it at that time.

Q . You thought so because he said that he was not comp 
tent to sign it ? A . Yes.

0 .  Don’t you know that Matthissen had a different i
A . Yes, sir.

Q . You thought it was invalid ? A . les .
Q . W hy? A . Because it was not signed right.
Q . Could not Matthiessen have thought so tlia 1
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invalid, and yet not think he was unfit to do business ? A . I  
don’t know what his ideas were about it, but he said that to 
me.

Q. All he said was that the power of attorney was not 
valid? A. Yes; he thought the man was not competent to 
make it.

Q. Did he say that to you ? A . Y es; indirectly.
Q. How did he say that indirectly ? A . He referred to it 

and said he would like it to have been done long b e fo re , when 
he had better sense—better able to do i t ; he was sorry it was 10 
not done long before.

Q. Do you recollect when that second power was executed 
on the 26th of December ? A. Yes.

Q. Do you recollect of that power being read to McMahon?
1. Yes.

Q. Was he not asked whether he understood it or not? A .
Yes.

Q. What did he answer? A . He answered, he did.
Q. Didn’t he answer more than that? A . Not that I  

heard. '20 :
Q. Didn’t he say, “ Yes; it is to give Shanly the power to 

do my business for m e?”  A. I  don’ t remember any of those 
words.

Q- Well, words very near them— didn’t he say more than 
“Ido?” A. I suppose he did.

Q. What did he say? A . I  don’t remember the exact 
words; he understood it for the moment, 1 suppose.

Q• Then you think he forgot it? A . Yes.
Q. Did you ever find any evidence from that time to the 

day of his death that he had forgotten? A . He forgot it 30 
before we left the house. He thought it was a contract.

Q• Why do you say that? A . Because it is true.
Q- Because he asked you if it was not a little early to make 

contracts? A . Yes.
Q• And that is the reason you think he thought it was a 

contract? A . Yes.
, Q- That is the only reason you have for thinking he thought
it was a contract ? A . Yes.

Q• You spoke of his being violent some day; what day 
Was that when you sent for this man W ynn? A . I don t 40 
^member the exact day; I should say it was before New 
iear’s—between Christmas and New Year’s.

Q- Can you give us any nearer than that? A . No, sir.
Q- Did you know his wife? A . Yes.

Did she send for you? A . Y es; I saw the wife, and 
8 ® laid.she was afraid of him.

Q. Did you see him violent to her that day ? A . No, sir; 
t only know from what she told me.
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Q. Didn’t you know that that woman was under treatment 
of Dr. Hammond for a long time for disease of the brain! 
A . Not for the disease of tne brain ; I  know she had apo-
plectic fits.

Q. Don’t you know that he had been in the habit of taking 
her from time to time to Dr. Hammond’s? A. Yes.

Q. Don’t you know that she used to threaten to drown her-
self? A . No, sir.

Q. Wasn’t she melancholy? A . No, sir; always very 
10 cheerful.

[Deft’s Counsel]—I want you to produce those accounts.

Re-examined by Mr. Linn.
Q. You said that from the 1st of January, or about that 

time, Matthiessen took charge of the business and paid the 
hands; did he pay you ? A . No, sir.

Q. W hy not ? A . I don’t know; he sent me to Mr. Weart 
to get paid, and Mr. Weart sent me back to Matthiessen.

Q. Up to what time did you stay there ? A. Till about the 
20 15th of March.

Q. And never had your pay after McMahon’s death? A 
No, sir. ^

Q. Did the estate of McMahon’s profit anything by that 
business carried on by Matthiessen. It has been suggested 
that he took charge of that business for the benefit of 
McMahon’s estate— did the estate profit by that business 
whatever? A. No, sir.

Q. Was McMahon brought into embarrassment by over-
drafts of yours on your account or moneys paid to y o u — was 

30 that the reason of McMahon getting into pecuniary embar-
rassments? A . I  had no money of his after December 23d.

Q. Did you ever have any money of his that he didn’t know 
about? A . No, sir.

Q. This money that Matthiessen paid to McMahon in the 
month of December, what was it paid for? A. To meet the 
general expenses of the establishment. . »

Q. Were they not supplying him with goods all the time 
4̂. "Yos*

He got all the goods that he had from McMahon all the 
40 time? A . Yes, and paid money in advance.

Q. And during that time was not a negotiation going on 
for the loan of money for a mortgage? A. Yes. .

Q. When did that negotiation fail ? A. On the 1st o 
January, I believe ; McMahon was not competent to sign 
mortgages according to what the Doctor said on the 1st.

Q. [By Mr. Gilchrist]—From what date is it that you wis 
to be understood that McMahon was so that he had no lup 
interval? A . From a few days before New Year’s, not a 
New Year’s ; certainly.
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Fredrick Gaffney, recalled—
Cross-examination continued.
Q. Give us the dates of all the purchases from O Neill by 

McMahon? A. August 20th, 1871, $162.81; September 
30th, $939.46; November 18th, $160.92; December 12th, 
1457.44.

Q. What was that for ? A . Three incli pine and four inch 
timber; tank timber; January, 1872, $6.07.

Q, Was there any sale by him after the 12th December, 
between that and January, of anything? A . Nothing be? 
tween December 12th and January. 1

Q. Are those the dates of the delivery or the dates the 
goods were ordered ? A . The dates of delivery—supposed 
to be.

[Mr. Linn]—I  show him a claim presented to me.
[Witness]—That is the total amount of the bill rendered 

Mr. Weart, $3,540.23.
Q. How much is the timber? A . About $1,800.
John Croak, recalled by plaintiff—
Q. Do you recollect having any conversation with McMa-

hon about this lot of old hoop iron that was spoken of by 
Shanly? A. Yes.

Q. When was it? A . Some time in November or Decem-
ber.

Q. State what passed between you about it ? A . He came 
out and said there was a lot of iron out there ; came into the 
shop where 1 was to work, and he says, “  Shanly don’t know 
how to make it up—¡-don’t know how much it amounts to 
says I, “ how many pounds of iron is there ?” he told me how 
many pounds there was, and I  reckoned it up, and it amounted 
to$700 or $800, and he turned around and said, “ you are A 
both damn fools,”  and he walked off. ^

Thomas F. Wynne, for plaintiff, sworn, testifies as follows—  
Direct-examination by Mr. Linn.

. Q; Was you acquainted with Bernard McMahon, deceased, 
m his lifetime ? A . Yes, sir.

Q. Do you recollect being sent to stay with him one day 
by Shanly? A. Yes, sir.

Cf. When was that? A . Between Christmas and New 
fear’s, 1871.

a  What was his condition that day, and what did he do?
A. He was very wild ; he would get up and make motions, 
and go around the house and get his hat to go out, and put on 40 
a big coat, and we tried to pacify him ; the door was locked,

M
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and as soon as we would get him pacified he would sit down 
and kind of go off into a sleep, and jump up, and wake up, 
and get his hat and big coat, and want to go out again, right 
or wrong, so we had to get hold of him to keep him from 
going out; he used to say, ‘ ‘ there goes one of the trucks out 
on the street, and I wonder what he is doing,” and there 
would be nothing passing.

Q. Did he take hold of you—use any force or violence ?i. 
He took hold of me once by the arm, because I would not let 

10 him go out; he handled me very rough—he pitched me pretty 
rough,

Q. How long was you with him there? A. From about 
eleven o’clock till four.

Q. Did lie make any threats against anybody ? A, No, 
sir.

Cross-examination.
Q. How long have you known McMahon ? A. About ten 

years, I think.
20 Q. He was a pretty brisk fellow^ wasn’t he? A. Rather a 

brisk kind of a lad.
Q, And he talked a little big, didn’t he? A. I couldn’t 

say that.
Q. He was doing a pretty successful business, wasn’t he? 

A . He never said it to me.
Q. He used to drink a little? A . Not to my knowledge; 

I never saw it on him.
Q. What was your business ; were you connected with inm 

in any way? A . No, sir.
gQ Q. How came Shanly to call for.you? A. Because I was 

taking care of a team of horses for McMahon in his stable.
Q. Do you mean to say you never saw McMahon at alt 

under liquor? A . Yes.
Q. You were in his employ? A . Yes, for two months.
Q. And you never saw him so that he appeared to be in 

liquor? A . No, sir.
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of December—either the last week in November or first week 
in December—I first noticed McMahon; I thought he was a 
little flighty; he came to me one day in my shop and took, 
me by the shoulder, and says: “ Gannon, l  am all n gh t; 
says I, “ what’s the matter?”  “ Come here,”  he says, “  1 will 
treat to a small bottle of w ine; Matthiessen has agreed to pay 
me for the barrels that cost me eighty-three cents, and 1 have 
been putting them in for fortydhree c e n t s s a y s  he, Mat- 
thiessen is a splendid man,”  and I thought the man must be 
crazy; I didn’t think Matthiessen was made of that kind ot 10

Q. Did you see his property being removed? A . Y es; 
the 1st of January was the first I  noticed it.

Q. What was being done there? A . They had trucks;
| my attention was first called to i t ; I saw Matthiessen s car-

men carting barrels and storing them away, and they had, 
them stacked up on rounds and carts, and there^was women 

j and children watching that day to see them working there on 
that general holiday. I knew the new house was stopped for 
repairs, and I knowed that McMahon owed me money, and I  20 

| went to Shanly’s house to find out the cause of i t ; 1 had an 
intimation that McMahon was laid up, and, in fact, dead to 
the world, and I went to Shanly’s house and protested against 
this Sugar-House Company taking this stock away; and I 
says, “ You know McMahon owes me money and it is loaned 
money;” says I, “  you know I can’t wTait a year or so for my 
money;” says I, “  Shanly, if you don’t assure me now that 
these goods will be made good, then I will have to get an in-
junction suit out before tomorrow morning to prevent the 
sugar-house from removing these things.”  Shanly says, “  I 30 
know that will be all right; Matthiessen has promised me the 
business shall go on ;”  the day after New Year’s I went down 

I again and saw Shanly, and I met Matthiessen, and I men-
tioned something about it to Matthiessen; I don’ t recollect
what he said to m e ; but we walked up the street to Mc-Yarick’s, and Matthiessen asked him something about.
Mahon; says he, “ McMahon is virtually dead;”  this was 
the day after New Year’s ; that confirmed me that they 
wanted to get all these goods and leave the rest of the credi* 
tors out in the co ld ; Shanly assured me that Matthiessen 40 
promised him—[interrupted]. t _

V- Was you present at this meeting of creditors in V reden- 
burgh’s office? A . Yes.

Q. Were you satisfied with the exhibit made ? A . No, sir;
knowed it was a bogus one.

Cross-examination by Mr. Gilchrist. \ ,
v  You feel a considerable interest in the result of this suit*
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A, I  don’t know why 1 should not feel a little interest-whv 
not?

Q. You are a creditor of McMahon? A. Yes.
Q. And you expect to get part of it if a recovery is had 

here? A. That is very reasonable, indeed.
Q' You have given as a reason why you thought he was a 

little flighty, was something he said to you about Matthiessen 
having agreed to pay him something for barrels? A. Yes.

Q. Wasn’t he making a claim on Matthiessen for some bar- 
10 rels at seventy-three cents? A . I don’t know.

Q. Didn’ t he tell you so? A . I don’t recollect; I guess 
the only thing I recollect is this particular time.

t Rut you gave as a reason why you thought he was 
flighty, because Matthiessen was going to pay him seventy- 
three cents for barrels ? A . Yes.

Q. I want to know if there had been, in point of fact, a 
claim by McMahon upon Matthiessen for barrels at that rate, 
because of a strike, or something with the .men? A. That 
was in April previous to that; McMahon told me then.

20 Q. Wasn’t that the claim that h^ spoke of? A. No, sir.
Q. Did ŷou ever know of any other reason? A. Yes; in 

April previous to that, when the men struck, he told him to 
set the men to work, and he would pay the advance; this 
was in April, previous.

Q. Don’t you recollect any such claim on the part of Mc-
Mahon, against Matthiessen for more than the price that he 
had agreed to furnish the barrels for—a pre-existing claim 
previous to the time he spoke to you? A. Nothing more 
than I have just told you, that when his men struck in April,

3Q and when his men went to work again, he said Matthiessen 
agreed to pay him the advances what he had to pay the men; 
and this time when he came to me, at my shop, the latter 
part of November, or the first w eek  in  D ecem ber, then he 
spoke about his going to give an advance on the barrels.

Q. Hadn’t you heard McMahon before that saying he was 
entitled to some claim upon Matthiessen, because of a rise in 
the price of barrels? A . Not that I recollect of.

Q. You know that he had a contract with Matthiessen. 
A . I do not.

40 Kenneth Dingwell, for plaintiff, sworn, testified as follows:
Direct-examination by Mr. Linn.
Q. Were you acquainted with Bernard McMahon during 

his lifetime ? A . Yes. .
Q. Did you see him in December, prior to his death ? A. 

Yes.
Q. Where ? A . I  saw him in different places on dineren 

occasions.
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For sixQ.Were you well acquainted with him ? A . 
months before his death I was. t t _ t

Q. Did you, observe anything strange or peculiar in liia 
conduct? A, Y es; about the latter part of November, when 
I was finishing up his work, I  got annoyed at the way lie 
carried on about the work. I had to liurry up to get: away 
from him; changing his mind two or three times a day about 
the work. He had a stable of mine there, and his brother 
Fatrick and he used to tell me one thing, and then he would 
come around and tell me another way, and when I would 10 
come and ask him about it he would deny it. He kept both-
ering me so, when I would do one thing the next day he 
would have it altered, and he would deny that he told me do 
do that way. I made up my mind I would get rid of him 
one way or another; I saw he was getting quite, as I  thought, 
out of his mind, or something like that; ne was very change-
able in bis ways and actions; what he said just now he would 
contradict it to me in the afternoon. I commenced working 
there on the 30ti of October and finished up the latter part 
of November. I  started on a cooper shop 20 by a 100 ; he 20'; 
only gave me a week to do it in ; he said that he couldn’t 
have his men idle, and he would only give me a short time to 
do it in. I put it right through for him. That was the 1st 
of January. I  think 1 was about nine ©r ten days altogether 
around the job. He appeared to be very sensible them. The 
next thing I done I built a stable for him on Washington 
street, and it is then I commenced to notice he was getting so 
fidgety and changeable. I could not make anything, one 
thing or another, out of him ; in fact, two of the men left on 
that account. I went to him three times and asked him what gg 
fie was interfering with my men fo r ; he said he didn’t talk to 
tfiem at all; says I, “  I f you have anything to say, say it to 
®e; ” then he would deny it and beg my pardon, but I saw 
there was no use talking to him. 1 didn’t believe he was 
regular. About the 20th December 1 was finished up with 
the work, and about a week before that I went down to col-
lect the balance of my bill, and he asked me the amount 
twice in one day, and he took me around twice to see his 
team of horses; these horses I had seen every day ; he talked 
Very much at random that day. I  made up my mind he was ^g 
not fit to be going round. I went into the office one day and 

asked if there was any stamps, and I told Shanly I don’t 
now what is the matter with him. Says 1, “  He is com- 

pletely out of his m in d ;”  that was the last time I.saw him. 
went down about Christmas time or a day or so after, and I 

wanted to see him pretty bad ; I  couldn’t see him ; they told 
Was locked up in his house,
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Cross-examination.
Q. How late did you work for him? A. I finished the 

principal part of the work the latter part of November; I 
had a man working there for four days somewheres about the 
7th, 8th or 9th of December. I put a story in his cooper 
shop—raised it up— the shop in Morris street.

Q. Does he owe you anything? A. Yes, 900 and odd dol-
lars ; I took a note from him.

Q. When did you take that note? A. November 23d.
10  ̂ Q. I f  you thought he was out of his mind that time, what

did you take a note for? A . It was the latter part of Novem-
ber, and the beginning of December I found out be was 
troublesome, and I didn’t think he was right; I took the note 
November 23d.

Q. What made you do work for him after he was not right? 
A. I wanted to finish the work.

Q. Didn’t you feel a little afraid you wouldn’t get your 
money from a crazy man ? A . I  did.

Q. Have you built houses, and stables, and shops for other 
20 people? A . Yes.

A . Don’t you find them most always changing their minds! 
A . Yes; but not like him.

30
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Jacob Weart, for plaintiff, sworn, testifies as follows—
Direct examination—
I am the administrator of the estate of Bernard McMahon; 

I took out letters on the 1st o f February, 1872; McMahon 
was a stranger to m e; I never saw him in my life to know 
him ; I  made an inventory of this estate; 1 didn’t inventory 
any of this property, because I had understood from Matthies- 
sen that it had been transferred to him, and also by Mr. 
Shanly.

Q. [By Mr. Gilchrist]— You understood it from Shanly 
and Matthiessen, both? A. Y es; some of the creditors 
wanted me to inventory the barrel property; I said I should 
not make myself liable for this barrel property by putting it 
into the inventory; if they wanted to pursue this property, it 
must be by their orders; and the thing didn’t take definite 
shape to warrant me in bringing any action till, I think, in 
July, 1873; and at that time the creditors had a meeting, and 
ordered me to bring this suit, and the action was brought.

Q. What was the condition of the estate ? A. The estate, 
I  think, as it stands now, will strike a dividend—[interrupted 
by objection.]

[The court]— I admit i t ; the defendants are allowed an ex-
ception.

[Witness]— And the estate is insolvent, and would strike a 
dividend of about twenty per cent.; at the time I took charge 
o f it, the estate was represented to me by Shanly and others
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to be solvent, that McMahon was a rich man, and it was 
under those representations that I was induced to take charge 
of the settlement of this estate; this list of assets and liabili-
ties was submitted to me; that showed the estate to be sol-
vent, with a surplus of thirty odd thousand dollars; the real 
estate which was inventoried here to be worth over $80,000, 
actually sold for about $40,000.

Q. Did the estate receive anything from Matthiessen for 
the use of the property— trucks and horses—between January 
1st and March 14th? [Question objected to— overruled.] 10

[Witness]—I don’t think Mr. Matthiessen has ever presented 
any claim as a creditor— if he has, it has passed my attention, 
or my recollection^-1 think he has not.

[By the court]— Was there a rule to limit creditors? A .
My impression is now, about a rule to limit creditors, that I 
advertised nine months—all persons to fetch in their claims; 
and I think I took no rule to bar creditors, because I thought 
there was a contingency where Matthiessen might want to put 
in a claim, and I didn’t want to bar him, therefore, I have 
taken no rule to bar creditors; my understanding now is, that 20 
Matthiessen can now present his claim, if he thinks it advis-
able to do so; I merely took a rule for all creditors to present 
their claims within nine months; afterwards, at November 
Term, 1872, 1 took a rule to bar all creditors who had not 
presented their claims, as I  find upon an examination of the 
minutes of the Orphans Court.

Cross-examination.
Q. Have you the inventory? A . N o ; it is on the file, 

down stairs. 30
Q: You said the inventory footed up $80,000? A. That is 

the inventory that Shanly had.
Q- What was your inventory? A . I think some $10,000; 

that was for the personal estate.
V- Was not there a good reason for everybody thinking 

that estate was solvent A . I think there was, till I looked 
“ to it-a little, and I told everybody that spoke to me about it 
that it was insolvent; I thought myself, when I took out letters, 
that it was solvent.
r3 ' Di^ ’t it arise from the depreciation of real estate? A . 40 

think it arose in the first place from over valuation of real 
estate. r

Q- How many lots did he have? A . He had thirty or 
?rtlr meadow lots on Grand street; then he had a big cooper 
®/°P ijeyond that- that cost some $13,000, it was said; he had 
eight lots in front of the cooper shop; he had a cooper shop 
n ^8sex street, and the balance of his shops was on leased 
property. He was a large real estate owner, held real estate
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which was largely encumbered by mortgages and taxes and 
assessments—matters of that kind; I think the face of the 
mortgages was $25,000. I sold out all the personal property. 
I think I  held the business for a short time and let Shanly see 
whether a combination could not be made to have it sold for 
a going concern. I had the property appraised in that way. 
I tood George McLaughlin, who is a cooper, to make a valua-
tion of the cooperage, and I took Sheriff Merseles, who was a 
horseman, to appraise the horses; and when Isold I think it 

10 about came up to the appraisement.
Adjourned for the day.

[Mr. Linn.]—Before proceeding further in this matter, I 
would make application to the court to amend the declaration 
so as to include the staves which have been spoken of here, 
and which were taken from lighter, and which are not included 
in the declaration. And also, in another particular, that is, to 
add another count, alleging a conversion of the lumber after 
the death of the intestate.

20 [Mr. Gilchrist]— I have objections to the last request, but 
as to the staves, we were told not to investigate it, and now to 
go into it will keep this case hanging on two or three days 
longer.

[The Court]—There is no suggestion that an amendment as 
to the staves would be a surprise to the defendants; I will 
allow the amendment; the consideration that it will take 
more time is not a matter to be considered.

[Mr. Gilchrist]—W e will consent to it.

50 James B . Vredenburg, sworn for plaintiff, testified as 
follows:

Direct examination by Mr. Linn.
Q. Were you present at the execution of a power of attor-

ney executed by Bernard McMahon to Michael Shanly? A  
I think I was, sir.

Q. Do you recollect when that was ? A . I do not. ,
Q. Where was it? A . I  think it was in Mr. McMahons

house. ' t I « / !
Q. What year was it ; how long prior to his death. • 

40 From other data I think it was in December, 1871; it was 1 
the front room of the basement. , '

Q. W ho was present besides yourself? A . I don t kno  ̂
really, that any one wras present besides myself, althong 
have been informed since, that Mr. Matthiessen was prese 
and Mr. Shanly, both, but I don’t recollect it. ^

Q. Were you present at the execution of any other poi 
of attorney but that one? A . No, sir; never. ,

Q. Do you know what became of that power ot at oi j
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A. After it was executed I delivered it to Mr. Shanly ; I only 
know what became of it afterwards by what Mr. Shanly told 
me.

Q. Do you know whether there was another power oi at-
torney executed? A . I  was told so by Mr. Shanly, and, I 
think, also by Mr. Matthiessen.

Q. Why did Mr. Matthiessen say a second was executed ?
A. I don’t know why he said so.

Q. He didn’t tell you why he wanted a second executed ?
A. I don’t think he did; I  don’t know whether he did or not. 10 

Q. Did you witness the first power of attorney ? A . I feel 
confident I did ; I didn’t sign it as witness.

Q. [Showing witness paper]—Is that the power of attorney 
which you saw executed ? A . No, sir; it is not; I didn’t see 
that one executed.

Q. By whom was that filled up ? A . That’s filled up by 
Jacob Brinkerhoff, who was then a clerk in my office.

Q. Did you talk with McMahon much at the time of the 
execution of the power of attorney which you witnessed? A .
I don’t recollect. . < 20

Q. Do you recollect anything that was said at the time of 
the execution ? A .  I can’t say that I do j I  should say this, 
that I have a distinct recollection of an interview with Mc-
Mahon, and I had supposed, till I heard the testimony in this 
suit, that the interview I had with him was the interview at 
which he signed the power of attorney, but since I have heard 
the testimony in the suit, I have made up my mind that the 
execution of the power of attorney was subsequent to the in-
terview I had with McMahon. #

Q* You mean the power that was executed in your presence? 30 
A. Yes; was subsequent to this interview; the interview I 
have a distinct recollection of was, I went down to see him, to 
see whether it was his idea that the power of attorney should* 
he executed, as Shanly told me should be executed; the power 
of attorney, if it was not executed at that time, was made that 
hay, subsequent.

Q* Do you know that lie was, at that time, endeavoring to 
raise some money on bond and mortgage ? A. I heard so ; yes.

Q* Did you have anything to do with it? A. Nothing 40 
m°re than I saw Mr. A. K. Brown about i t ; he was the attor- 
|*ey of the parties lending the money, and I saw him about it,
0 urge him to expedite matters as much as possible.
H- What was the cause of being anxious to expedite ? A. 

he creditors of McMahon; I can’t say surely that that was 
,e reason ; I don’ t recollect that that was the reason, except 
lucge that was the reason now ; that the creditors of Mc- 
ahou—[interrupted by defendants’ counsel objecting.]

N
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Q. Were you in correspondence with Mr. Matthiessen in 
reference to that loan ? A . I don’t know that 1 was.

Q. [Showing witness letter] —Look at that letter—is that a 
letter addressed to Mr. Matthiessen by you? A. Yes,it is; 
that’s in my handwriting; I  don’t know whether I ever 
sent it. •

Q. Do you recollect writing it ? A. I  don’t.
Q. Do you know what was the contents—what was inclosed 

in this letter ?
10 [Mr. Gilchrist]—W e object to it as immaterial, unless it be 

shown that that letter got to us. W e have no recollection of 
ever receiving it, the witness don’t recollect of ever sending 
it, we don’t produce it, they do.

[The court]— What is the object ?
[Mr. Linn]—W e propose to show that Mr. Matthiessen was 

in correspondence with Mr. Yredenburgh in reference to the 
loan of this money which McMahon expected to obtain on 
bond and mortgage, with a view of paying Matthiessen’s 
claims against him up to as late as the 4th of January, and 

SO we propose to show by this witness that this letter and this 
bond and mortgage was in Mr. Matthiessen’s possession, and 
was obtained from Mr. Matthiessen.

[The court]—Do you propose to show that it came from the 
possession of Mr. Matthiessen ?

[Mr. Linn]—Yes.
[The court]— It is competent if it is followed up.
Q. Do you recllect what was inclosed in that letter? A. 

Uo, sir. .
Q. You don’t recollect whether you sent it to Matthiessen 

30 or not ? A . I  do not.  ̂ .
Q. [By court]— Have you any impression about it* A. 1 

have not; except from reading—I gather an impression from 
reading it.

intimate terms with McMahon? A-
Cross-examined.
Q. You were on 

Yes, sir. , , ,  . w
Q. You was his adviser? A . Yes; and had been since • 
Q. He had quite an important law suit in your hands.

AO Yes, sir.' •
Q. And, if I understand you, Shanly applied toy ° 

have a power o f attorney drawn to that effect? l ” 
witness power of attorney.] A . Y es; that’s wy rec0^ ,f  A  

Q. And you say you wished to see McMahon, 1 . ’
about whether he wished such a power drawn < A . ®; .

Q. And you had an interview with him on that su j
A . Yes, sir. aHor*

Q. And after that interview you drew the power o
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ney that you w itnessed ? _

10

20

A .  Y e s , s ir ; I  say I  th ou g h t I  h ad  
excuted"it at this sam e in terv iew , h u t I  n o w  con clu d e , from  
this testimony, that I  d rew  it  a fter that in te r v ie w ; I  don  t 
recollect the fa ct that I  d rew  it  a fter that in terv iew , I  o n ly

^ i t w a s  either r ig h t after that in terv iew  or th e sam e d ay
of that interview? A .  Y e s , sir. :

0. Tell us w hat y o u r  id ea  w as in  con su ltin g  M cM a h o n —  
you wanted to see h im  to  k n o w  fro m  his ow n  lip s  w h eth er he 
wished that th ing d o n e ?  A .  I  can ’ t re co lle c t  w h at m y  idea  
was; I suppose m y  id ea  w as th e  p o w e r  o f  attorney  w as a 
pretty important on e, and I w an ted  to  see M cM a h on  b e fo re  1
drew it up. „ , , ,

Q. Was your in terv iew  w ith  h im  o f  such  a ch aracter as led  
you to think it p rop er  to  draw  that p o w e r  that y o u  d id  draw  i 
i .  It must have been  so from  th e fa ct  that I  d rew  it  I
non i. Tppnllppf*

Q. Tell us w h at that in te rv ie w  w as? A . I  w en t th ere  
with Shanly; w e w en t down in  th e basem ent d o o r ; w e  w ere  
let in by Mrs. Staff, h is m o th e r -in -la w ; M cM a h o n  w as sittin g  
by the window, dressed, w ith  th e ex ce p tio n  o f  a coa t, and m  
place of a coat h e  had  a fu r g o w n  o n ; and I  sat d o w n  w ith  
him, and Shanly w en t o u t ; w e  ta lk ed  there som e litt le  tim e  
about different th ings, and  a b ou t th is— a b ou t th e ex ecu tion  o  
this power; I  rem em ber h e to ld  m e  h e  th ou gh t o f  g o in g  o  
Europe, he had been  recom m en d ed  to g o  to  E u ro p e , o r  to  take 
a sea voyage, and h e  p rop osed  g o in g  to  E u rop e . t 

Q. He was an Ir ish m a n ? A .  Y e s ; h e  w as g o in g  h om e  to  
the old country on a v is i t ; and  I  rem e m b e r  that h e  started 
this idea, w hether or  n o t i f  S h an ly  w as trusted w ith  th e  w h o le  
business, whether h e co u ld  g e t it  b a ck  again  w h en  lie  co m e  
back; we consulted a b ou t that and  fin a lly  h e  determ in ed  to  
excute this pow er. ' , ,

Q- Do you  re co lle ct  w h eth er y o u  had  the p aper, itself, w i 
you or not ? A. I  d on ’ t re co lle ct .

Q- Did you  state to  h im  the fa ir  p u rp ort o f  that p a p e r .
A  I suppose 1 m ust h a v e  don e so, b u t  I  don  t r e co lle c t  it.

Q,- W ould  it b e  in  th e ord in a ry  cou rse o f  y o u r  w a y  ot d o in g  
business? A .  Y es , sir. e . .

Q- Y ou  haven ’ t spok en  o f  the tim e o f  the execu tion  ot this 
power o f a ttorn ey ; can  y o u  te ll h o w  lo n g  in terv en ed  b e tw e e n  40  
the draft o f  the tw o  p o w e rs  o f  a ttorn ey?  A .  I  th in k  it  w as 
at least six to ten days. , ,,

Q. So that i f  this p ow er  o f  a ttorn ey  w as ex ecu ted  on the 
26th, the form er one m ust h a v e  been  on  th e  20th  or  Jot .
A  Yes, sir.

Q• Did you  hear du rin g  this tim e fro m  S h an ly  a n yth in g  as 
to what had been  don e w ith  re la tion  to  th e g o o d s , the barre ls

30
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of Mr. Mahon; did you hear from Shanly or McMahon 
whether any disposition had been made of the barrels of Mc-
Mahon, and the other things? A . I certainly didn’t hear 
from McMahon anything about the disposition of the barrels, 
that is, I have no recollection of hearing of i t ; I have an im-
pression that Shanly told me that the barrels were being 
delivered to Matthiessen, or that Matthiessen was taking 
them, I don’t know which.

Q, What was said as to when the arrangement was made 
JO for the taking of the barrels with reference to the time of the 

execution of the power of attorney ? A . I don’t recollect.
Q, What is your impression as to the time of the arrange-

ment for the taking, as to when that arrangement was made; 
what impression did Shanly give you as to the time when that 
arrangement was made, whether before or after the execution 
ot the power of attorney you have spoken of? A. I have no 
recollection of that now.

Q. Did you learn from Shanly whether or not he had trans-
ferred these things to Matthiessen? A. 1 certainly learned 

20 from Shanly that these things had been transferred to Mat-
thiessen.

Q. What I want to know is, whether the time of the trans-
fer that he spoke to you of was a time prior to the power ot 
attorney ? A . I don't recollect it.
-  Q- Was it about the time that the power of attorney was 

given which you witnessed ? A. I don’t recollect that.
Q. Have you no impression oir you mind as to the execu-

tion of a bill o f sale by Shanly, or a transfer by Shanly of 
these things? A. When I was first spoken to about this 

3Q matter I was then in doubt whether it was a bill of sale or a 
- power of attorney that I  witnessed ; I was in doubt about it, 

but I am satisfied now from the evidence that it was a power 
of attorney.

Q. Was the power of attorney that was executed in your 
presence like this? A. Yes, I believe this to be a copy in 
the essential parts.

Q. Where did you got this impression on your mind of a 
bill o f sale being executed? A. I don’t know where I got it.

Q. Did you have on your mind that there had been a sale 
40 of those things ? A. I can’t say.

Q. You gave that power of attorney that was executed in 
your presence to Shanly ? A . Yes.

Q. And you only know what became of it by what Shanly 
told you? A. By what Shanly told me. _

Q. How many powers of attorney did you charge McMa-
hon for drawing? A. I didn’t charge him for drawing anv.

Q: Havn’t you a memorandum of the draft of three; havn  ̂
you a memorandum that three were drawn in your office.
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4. If I have I don’t recollect it now ; my recollection is there 
were three drawn ; you were asking me about memorandum.

Q. Were they all alike? A . They were all like the first 
one; I will state why I  think there were three; the first one: 
was the one witnessed by me, and the one that was destroyed; 
the second was one which was'witnessed by Mr. Matthiessen, 
and had no seal to it, subsequently there was a third one 
drawn; this here is perhaps the second one.

Q. Do you know whether that was executed or not ? A. I 
don’t know. . 10

Q. Wasn’t there one of those powers of attorney to execute 
a mortgage ? A. I don’t recollect that.

Q. [By Mr. Linn]—Did you have this bond and mortgage 
in your possession ? A . Not that I recollect of,

Michael /Shanly, recalled by plaintiff—
Q. [Showing witness letter]—Did you give that letter to 

Mr. liVeart? A . Yes.
Q. Where did you get it from? A. I got it from Mr. Mat- ■ 

thiessen.
Q. When ? A. I should say the same day of the date. 20 
Q. Did you have this bond and mortgage in your posses-

sion? A. I did.
Q. Did you give it to Mr. Weart ? A. I did. 
ty. Where did you get it from ? A . I don’t know whether 

I got it from Mr. Matthiessen or Mr. Brown; I rather think 
both of those documents wrere together, the letter, and the 
bond and mortgage.o o

Cross-examination.
Q• W h e r e  d i d  you say you got this letter from, Mr. Mat. 

thiessen ? A. Down in his office.
Q• Which office ? A . The new sugar house office. .
Q- H o w  came you to get it ? A . I  don’t know. I went in 

there on o th e r  business. He handed me that letter ; he said 
that he h a d  got that and spoke about the mortgage.

Q- H o w  d id  you receive it from him—open? A . Open*
Q- Where were these papers? A . I rather think they 

were there. , : 7 {
Q• Hid yon see any envelope in which these papers had 

come? A. Yes.

30

* *4 JL v3»5# ’ •

V* Was that handed to you at the same time ? . A . I  don’t ^  
kn°w; I think the letter was handed openly, but whether I  
got the papers at that time I can’t say positive. 
t  ,^ho took these letters and papers to Matthiessen ? A .
1 don t know.

y^len was R yon got them from Matthiessen ? A . The 
aine aa.y? or it might be the next morning, but not later than



102 COURT OF ERRORS AN D  APPEALS.

the next morning after the date that is at the head of that 
letter, or the same day.

Q. You saw Matthiessen in the sugar house office, and you 
think he handed you this letter open, and you think at the 
same time you got these ? A . Yes.

Q. Did you see an envelope in which they came ? A. No, 
sir; I don’ t remember about an envelope. I didn’t mean to 
say that I  saw the envelope.

Q. What was the date of that letter, according to your 
10 recollection ? A . it  must have been a day or two after the 

1st of January; somewhere in that neighborhood, anyhow.
Q. I asked you yesterday to produce here the accounts that 

you said you had made ou t; what were those acconnts I asked 
you to produce? A . You gave me a memorandum of them; 
the account of what was due from Matthiessen & Co., or to 
Matthiessen <& C o .; account of the barrels on hand December 
26; account of my own pay ; account of barrels delivered 
from December 26 to January 6, on reduction of debt.

0. These accounts you said you had ? A. I said I thought 
20 I had.

Q. You had made them out at one time? A. Yes.
Q. Where do you say they are if they are in existence? 

A . I think they should be in Mr. Weart’s office, or in my 
own house.

What efforts have you made to get these accounts? A. 
1 tried to set into Mr. Weart’s office about six o ’clock lastinto Mr. Weart’s office
evening.

Q. That is, just a little after he closed ? A. I didn’t know. 
I thought somebody might be in the office.

30 Q. Is that all you have done? A . I have searched in my 
own house about an hour last night, but I got sleepy and went 
to bed. I haven’t made any exertions this morning.

Q. What time did you go to Mr. Weart’s office? A. 1 
should say it was between six and half-past; I didn’t take the 
time exactly. .

Q. Where did yon go from here when you left here ? A. 
Gannon and I and Wynne and another party walked down 
the whole w ay ; we stepped in two or three places; we me a 
party in the street and we stood there for half an hour; then

40 we went down to Mr. Weart’s office.
Q. That’s all the efforts you have • made to get these a 

counts? A . That’s the effort. 1 may get them yet. 1 r 1 
make further effort. , i

Q. [By the court]— Are those accounts that you spea 
transcribed on papers or on books ? A. They are on PaP® * 

Q. Did you ever balance your books ? A. Y es; a 
end of every year.
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Q, Could you balance your books without those accounts ?
A. No, sir. -

Q. Why don’t the books show it then ? A . The last year 
they were not balanced ; it is the only year they were neg-
lected. I was very busy at the time. I  had no time to 
balance them.

Q. Did you have an account of the amount of barrels re-
ceived and sent out— did you ever balance that account in 
1871 or 1872? A . That was not the usage to take the barrels 
in that way-—the number that came in and went out ; it was 1-0 
bo easy to count them, that at any time I wanted the stock, 1 
conld get it in a day in every shop.

Q. So that you never did make a calculation from the 
bools of the barrels received and a calculation of the barrels 
delivered to verify' the account? A . No, sir; it was too 
troublesome.

Q. You didn’t do it at the time of the transfer ? A , No, 
sir.

Re-direct examination. 20
Q- If you ever have had any such account as you speak of 

were they taken from these books? A , Certainly.
Q- These books contain everything ? A . Yes.
Q- These books contain an account of the barrels delivered ?

A. Yes.
Q- Contain everything but the lumber and the staves ? A .

Yes.
Q- I find in this long book, under date of January 8d, 

“Golden staves,”  a large number; were those staves taken 
from the lighter up to the sugar-house? A . I don’ t remem-BO 
her whether they were taken to the sugar-house or to the 
stop.

V- Did the Sugar-House Company get these staves? A .
Ibey got them worked in barrels after.

V- Here, under date of January 8d, w Clark’s staves,”  a 
®ge number; what kind of staves were these? A . I  am al-
most satisfied—at least I am entirely satisfied— they were mo- 
asses barrel staves; they came from either Briggs or Robin-
son, New York.

you know whose carter Golden was? A . He was 40 
McMahon’s.

Q- Whose was Clark? A . McMahon’s.
V* Lynch? A . McMahon’s.
V- Lamb ? A .  McMahon’s.

Re-cross-examination.
V- These staves you say came from these lighters, and
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Matthiessen didn’t get them as staves, but they came to him 
in the form of barrels? A. Yes, I  think so.

Q. And of course they came to him in the form of barrels 
sometime after the 3d of January? A . Yes.

Q. That is, they must have been made into the barrels? A. 
Yes.

Q. Who paid for making them into barrels ? A. After the 
1st of January, all the wages for labor was paid by Mat-
thiessen.

10 Q’ Then didn’t you send bills to Matthiessen for those as 
barrels outside of all that was delivered prior to the 6th of 
January? A. I don’t understand that question.

Q. These goods, weren’t they billed—these barrels made of 
these staves—weren’t they billed to Matthiessen by you after 
the 6t.h of January ? A . There wasn’t any bill, to my reccol- 
lection, sent to Matthiessen after the 31st of December.

Q. Wasn’t there an account kept of everything that lie re-
ceived after the 6th of January? A. Certainly.

Q. And credits given by him for the receipt of them ? A.
20 There was no money received from him for them, of course he 

paid for the material; he paid for the labor and he run the 
business himself. ■••••.

Q. In the account of the barrels sent down about the 6th of 
January, didn’ t you include these very barrels made of these
very staves ? A . I suppose I did.

• Q. And they were accounted for after the 6th of January 
by the business carried on after the 6th of January ? A. I 
don’t remember how that was; I  had an idea at one time that 
those staves went to the sugar-house, but then I am satisfied 

30 that the sugar-house had no way to work them on their prem-
ises, and they had to come to the shops; of course they were 
all made into barrels and sent down to the sugar house.

Q. [By the court]—W hen did you say these staves came
there?

[Mr. Linn]—They are on the book on the 3d.
[Mr. Linn]—These staves came from Robertson and were 

taken from the lighter directly, either to the sugar-house or 
the shops; Robertson has never been paid for them; Ma 
thiessen has never paid for them, unless he has paid Shan y- 

40 [Mr. Gilchrist]— He said that all the material was paid- tor 
after the 1st of January.

[Witness]— I  didn’t mean to say that—I know these sta 
had not been paid for. A

Q. You said everything after the 1st of January j * 
Wages and labor were paid by him after the 1st j 1 iê  
understood you to ask the question, whether it was at!ter 
6th the material was paid for, I know I never said it, oec 
these staves have never been paid for.
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Q. How do you know? A . I expect that Mr. Weart 
would not make a preferred creditor of Robertson & Co., be-
fore he would pay anybody else.

Q. [By Mr. Linn]—What were those staves worth by the 
thousand? A. I think somewhere about $45 or $50 a thou-
sand.

Q. In the statement which you gave to Mr. Linn, didn’t 
you put in all these staves as part of the barrels here? A .
Of course they were all worked into barrels.

Q. Didn’t you charge them as barrels, here ? A . I  sup-10 
pose so.

Re-examined by Mr. Linn.
Q. How long would it take to work 10,000 staves into bar-

rels? A. It is according to the number of men employed.
Q. By the number of men employed there ? A . I  should 

say it would take a week, anyhow.
Q. If these staves were taken from the lighter on the 3d of 

January, and the barrels that Matthiessen took under this 
arrangement were all delivered by the 6th, could those staves 
have been charged in these barrels ? A . No, sir— of course 20 
not.

Q. So far as you know, Robertson has never been paid for 
those staves ? A . Never.

So far as you know, Matthiessen^ has never been paid 
for them? A. Never, so far as I know.

Q. Who bought those staves— to whom were they billed 
from Robertson ? A . They were billed to McMahon.

Q. Where is the bill ? A . Mr. Weart has it, I suppose.
[Mr. Gilchrist]—There is a . rule absolute in November, 

1872, limiting creditors, and there is a rule subsequent to the 30 
role limiting creditors—nine months afterwards.

[By Mr. Gilchrist]—Didn’t McMahon drink from time to 
time? A. Yes.

Q• And sometimes he was a little in liquor? A . It took 
vei'.y little to make him so ; he was not a heavy drinker.

[Mr. Gilchrist]—W ill you try'to get those accounts? A.
I will make further search for them.

[Plaintiff offers in evidence, deposition of Dr. William A. 
Hammond, and reads it. Pro ut the same.] 40

[Plaintiff offers in evidence the letter of January 4th, 1872, 
rom Vredenburgh to Matthiessen.]
[Also offers in evidence, all the books that have been refer-

red to here.]
. [It is also understood that the letters of administration are 
m evidence.]

o
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Michael Shanly, called to be asked a question, which Mr. 
Gilchrist says be forgot when the witness was on the stand.

What did McMahon think his stammering arose from? 
«4* ilQ thought, ut first, that it was from something in his 
teeth ; he had got a set of false teeth, and he thought it was 
from some irregularity.

%  Mr. Linn]—What did he think about it afterwards?
He didn’t think anything about it afterwards; the dentist 

told him they were regularly set.

10 William A . Hammond testified as follows:
1 Q. Where do you reside, and what is your profession! 

A- I reside in the city of New York. My profession is that 
of a physician.

2 Q. How long have you practiced your profession? A, 
Twenty-six years.

3 Q. Were you acquainted with Bernard McMahon, late j 
o f Jersey City, deceased, in his lifetime? A. I was.

4 Q. Was he at any time under your medical treatment,
- and it so from what time to what time? A. He was; from

20 22d of December, 1871, to the 8th of January, 1872.
5 Q. How often did you see him during that time? i, 

Four times. It was five times.
6 Q. What was his disease and did it affect his mind? A, 

He had acute softening of the brain ; it impaired the integrity 
of his mind.

7 Q. What was his mental condition from the 22d Decem-
ber, 1871, to the 8th of January, 1872? A. It was in a 
condition of gradual dementia, advancing dementia, tending 
with hallucinations and delusions, paratysis and impairment

30 of the faculty of language and speech.
8 Q. Was he or  not during that period, from December 22,

1871, to January 8, 1872, in your opinion in a fit condition, 
mentally, to make any contract or transact any business? 
■I ? A. I think liePlease give your reasons for your opinionv  » v i a *. *  v m u v / i i o  X W  A j  u  111 U j J U l l V U  • X X »  « --------

could have done so on the 22d day of December, 1871, but 
on the 1st day of January, 1872, he could not have done so, 
On the 22d day of December, 1871, the disease wasin its 
veriest incipiency. Pie was able to come to my house in 34tli 
street, and although his mind exhibited evidences of disordeij 

40 yet he was competent then to transact ordinary business, and 
to converse intelligently with regard to his condition. Cn 
the 1st of January, 1872,1 wenUto his house in Jersey City 
I saw him again on the 3d and again on the 8th, and at 
neither o f  these times was he able to transact ordinary busi-
ness, or to obtain a correct idea of surrounding circumstances. 
I did not see him after the 8th January, 1871. 1 omitted 0 
ftatp fhat I fsaw |prp op £he 30fh of December, 1872 I have
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I no distinct recollection of his condition then. His wife was a 
! patient of miné previous, and brought him to me. He had 

always brought her over, but this time she brought him over.
I always thought he was a bright, intelligent and sensible 
man. I was surprised to find him with brain trouble. It 
began with wakefulness and defective articulation.

The witness, upon being cross-examined by Hon. Robert 
Gilchrist, deposes and further says as follows:

1 Q. You see a great many cases of brain troubles? A.
Yes, sir; I have seen seventeen cases this morning. 10

2 Q. Many men have brain trouble, and incipient softening 
[ of the brain, who are able to attend to their business ? A .

If you should say ordinary business, I  should unqualifiedly 
say yes.

3 Q. The business that you do not call ordinary would not 
require long continued mental exertion ? A. Yes ; and what 
I mean by ordinary business I mean routine business, which 
aman has been accustomed to.

4 Q. How many cases have you known, speaking generally, 
when the softening of the brain continued a year or more 20 
without producing dementia or death ? A. There are various 
hinds of the brain softening, simply the result of a certain 
morbid condition. McMahon died of. what is called acute 
softening, which is rapid in progress, and ■which, when it ter-
minates fatally, does so in less than a month, and there is 
another form ot softening which is very slow. It occurs in 
very old people, and which may last for several years.
i 0. I.8 if common for abstinence from business to arrest
e incipient softness of the brain ? A . Absence from busi- 

pess and appropriate medical aid may do it. This case of SO 
McMahon was acute and incurable.

Plaintiff rests.

Mr. Gilchrist opens the defence, 

follow^ ^  ^underling, for defendant, sworn, testifies as

Direct-examination, by Mr. Gilchrist.
nv u’•'70W old are you? A. I don’t know ; about thirty-six 
or thirty-seven. ’ . J
with' +i 'lâ  ^as.Deen, for the last few years, your connection 
rWk 16 publishment of this company? A . I have been 40 

) or, if yOU please, bookkeeper, 
that 1 ° T011 rec°Hect; the time of the delivery of the goods, 
teams ?VeJ[een sP°ken °f> by McMahon’s teams and your own

• Tell the jury how the whole thing: went on, so as to gfive
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the jury all—how the thing commenced, and progressed? A. 
I can’t say that I  can tell the jury how it commenced.

Q. What was your first, knowledge of it? A. Of the bar-
rels being brought down to the refineries ; they were being 
put into the different places connected with the establish-
ment.

Q. What places were there of Matthiessen’s to receive 
them ? A . There is O’Donnell’s shop, in Morris street ; there 
is a warehouse connected with the melting pan of the new 

10 house, on Essex street, opposite the house where McMahon 
lived ; then there is a warehouse and storehouse, and the old 
glasshouse, another building on Essex street ; there was, at 
the old house, a storehouse on the wharf, south of the refinery; 
then there was the warehouse connected with the old house, 
south of the refinery.

Q. Do you recollect the preparations that were made for 
the purpose of giving rooms for these things ? A. The ware-
house connected with the melting pan, in the new house, was 
quite empty ; that was a warehouse for the storage of raw 

20 sugar—the house on Essex street ; I can’t speak of its condi-
tion ; that is, the storehouse and the other building ; we had 
some room in the raw sugar house on the dock, where we put 
quite a number of them ; and those that were put in the old 
house warehouse would be put in there for the purpose of 
being filled.

Q. That last would be a place for taking; trimmed barrels? 
A . Yes.

30

40

Q. State what accounts were kept, and by whom made up, 
and the result of the accounts of the things that were moved? 
A . I kept all those accounts, and know just what we received 
from McMahon ; I  didn’t know how long I  was to keep those 
accounts, and didn’t know exactly what books I should keep 
them in ; therefore, I  didn’t buy any books for the purpose of 
keeping them, but kept those accounts on large slips of paper.

Q. Before you go on to that, I will ask you what was the 
method of your keeping accounts of barrels received at the 
refinery before these troubles—I mean the barrels received 
from McMahon ? A . The driver of every load would bring 
a receipt with every load, to be signed by us.

Q. When eighty-eight barrels came down to you from Mc-
Mahon’s, the cartmen brought a receipt for you to sign, that 
you had received eighty-eight barrels? A. Yes.

Q. That went into what account I A. Into a book where 
I  kept all such accounts. ...

Q. Then how did you pay for those things? A. The bi 
would be rendered by Mr. Shanly at the end of each month, or 
as soon after the end of the month as he could get his accoun s 
togrether.
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Q. You had those bills that were rendered by Shanly from 
month to month for years before ? A . Yes.

Q. Did you know the price that Matthiessen was paying 
for all those things ? A . 1 did.

Q. Tell the jury how many trimmed barrels were received 
between the 27th of December and the 6th of January, at the 
refinery? A. I have got them all on a paper somewheres.

Q. [By the Court]— For all the barrels received between 
the times just mentioned were receipts given, in the usual 
way, to the carmen ? A . For some— not for all. [Looking 
at paper.] Here is a summary of all the barrels and other l (  
stock received from McMahon; they cover the receipts for the 
delivery into these different places which I have mentioned ;
I should have mentioned at the time, that these accounts 
which I have made, that I  made a trial balance of all the 
barrels which were received into that place, and those that 
were sent into the refinery— those that were sold on the 1st 
of March—and I found that I was within 411 barrels of the 
number; I couldn’t account for 411 barrels.

Q. That is, you had received 411 more barrels than you 
could find? A. Y es; that run from the 27th of December 20 
fo the 1st of March.

Q- How many barrels would that include—about? A .
70,000 barrels.

& And your accounts were so correct that they came out 
within 111 barrels? A . Y es ; and that discrepancy would 
cover what barrels might be knocked down and spoiled, and,
I think, some few went out without an account being given 
ln> an(l it might account for mistakes in counting.

Q• Ho on and tell the jury how many were received of all 
tuese things between December 27th and January 6tli? A . 
14,452 untrimmed sugar barrels, 494 trimmed sugar barrels; 
this account will not include all received between De-
cember 27th, because our books show, and for which Shanly 
gendered bills on the 31st of December, there were 494 out-
side of the bill which he rendered on the 31st of December, 

v- And how many in that bill of 31st of December were 
ere of trimmed barrels, which were received after the 27th 

0 December? A . 1,460, that was in the old house ; we have 
? supplementary bill, made out by myself, for barrels received
II n -nPW l̂ouse during the same time—I think that is 387. 

V* Was that 387 between the 27th and the 6th? A. Yes. 
V- [By Mr. Linn]— Are you speaking from recollection, or

t̂0m paper which you hold in your hands? A . As to 
/ f  mi 8  ̂refer to, I am speaking from recollection.

■“ le lj490 are included in the bill rendered by Shanly 
®tie Sl8t of December? A . Yes.

V* How many are there in. that bill ? A .

30

40

9,735.
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Q. And all but 1,460 of those were brought to the refinery 
before the 27th? A. Yes.

Q. State how you arrive at your statement—do you want 
to add that 387, and 1,460, and the 494, to show the number 
of trimmed barrels that were received in both houses between 
the 27th and 6th? A . No, between the 27th and the 30tli of 
December, not after the 1st of January, at all.

Q. None in the new house? A . Neither house; there is 
nothing connected with my account after the 1st of January 

10 for untrimmed barrels.
Q. We are talking about the trimmed barrels—tell the jury 

how many trimmed barrels you received between the 27th of 
December and the 31st ? A . From the 27th to the 6th I gave 
you an account from this paper, and I was endeavoring to 
show what we had received altogether between that time, 
making an exception of those received between the 26th of 
December and the 31st of December, that is the only way 
I can get at it. i

Q. Now state it over again, because I don’t understand it; 
2o answer the question as you understand I put it—from the 27th 

to the 1st of January, how many trimmed barrels were re-
ceived on this account—going to the debt ? A. I will explain 
— 1 consider that all the barrels that were in the Morris 
street shops were paid for by ourselves, except so much as 
belonged to that inventory taken at that time.

Q. Taken at what time ? A . The 1st of January.
Q. On the 1st of January there was an inventory taken at 

the Morris street shops—of what ? A . Of trimmed and un-
trimmed sugar barrels and molasses barrels.

80 Who took that inventory ? A . Patrick M cM ahon ; 1
I  was in the shop with him at the time.

Q. How many barrels did you find there on the 1st of Jan* 
uary? A . 417 trimmed barrels, 242 not trimmed, and 70 
potato. .

Q. You say that in the Morris street shop, on the 1st ot 
January, there were 417 trimmed barrels, and 244 not trim-
med, and 70 potato barrels, that you say was taken on the Is 
of January? A . Yes. ,

Q. What became of those barrels? A. The 417 barres 
were taken down to the old house.

40 Q' What for? A . To fill with sugar; those were taken on 
separate account— that is, a separate account from those t a 
were taken from the shop after the 1st of January.

Q. Those 417 barrels on the 1st of January that weie i 
that shop were taken down and filled with sugar? A. e ‘

Q. Is that the shop that Pat. McMahon had charge on 
Yes.
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Q, Is that the shop that Pat. McMahon’s book relates to? 
a y es#

Q. And yon say there were a certain number of untrim-
med barrels there; what became of them? A . I have no 
distinct recollection of those, but presume they came down 
in the usual way— that is, as they were trimmed they would bo 
sent by the carmen in the usual way.

Q. You heard Pat. McMahon testify that there were 2500 
barrels on hand in that shop, didn’t you? A . I did.^

Q. And he said there were five hundred, and might be a 10 
thousand trimmed ones there ? A . Yes.

Q. Row point out anything on his book to show how that 
was? A. 1 see in looking over his book on the 26th ot 
December, a mark under that date of December 26th, and a 
cross after the account was stopped taking that day; in reads 
“on hand.”

Q. How many barrels there ? A . 126.
Q. How does that agree with your recollection of Decem-

ber 26th? A . I  have no recollection of that at all.
Q. Did you make any memorandum about that time of 20 

that count that was taken? A . I was not present at that 
count, but at the 417 barrels I recollect I  was in the shop, and 
and it was quite empty; that is the only recollection.

Q. Didn’t you make a memorandum there about that time ?
A Yes; I have it here on a paper upon which I keep an 
account of syrup barrels.

Q. R o w , return to the question I  put to you ; how many 
trimmed barrels were received on account of the debt of 
M atth iessen, from December 27tli to January 6th ? A. If you 
will a llo w  me to qualify that delivery— I  don’t know what 30 
you m e an  exactly.

Q. I mean delivered there which came from McMahon?
A  I should then include the 417 on hand as being received 
of trimmed barrels, in the Morris street shop 242 untrimmed, 
and 707; I shall include that in the statement.

Q. Row, I am asking you as to the trimmed barrels, from 
December 27th to the 6th of January all told? A . 2,311 
trimmed barrels, between December 27th and January 6th.

Q. And you say that 2,341 included all that came from Pat. 
McMahon’s shop ? A . Yes, it includes those, too. 40

Q- Could there have been there any more than the 417— 
could there have been a few trimmed barrels? A . No, sir ;
1 know there could not have been.

Q- You know it from count ? A . 1 know it from count.
Q- Give us the next item you have? A . 655 new, large 

Sllgar barrels.
Q. That is between December 27th and January 6th? A :

fee
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Q. The next item you have? A . 362 new, small sugar 
barrels. '

Q. Next ? A . 345 potato barrels.
Q. Next item ? A . 40 syrup barrels, old—this is untrim-

med old barrels.
Q. W ell? A. That covers all the barrels received.
Q. Shanly lias 1400 syrup barrels that were received 

between those times. A . Between those dates there were 
some received into the two houses in the usual course of 

10 business.
[The  ̂Court]— As 1 understand, he is going on now to com-

plete his list.
[Mr. Gilchrist]—Yes; and he is going to distinguish between 

barrels which were received which do not come into the con-
troversy— that don’t belong to this matter at all.

[The Court]—The witness has been testifying of those that 
are received and are in controversy ?

[Mr. Gilchrist]—Yes.
[The Court]—Does he now continue in regard to the things 

20 that are in controversy?
[Mr. Gilchrist]— If it would be more convenient and clear, 

we will go right on and explain that afterwards.
[The Court]— I think it would be better.
Q. You say there were forty old untrimmed syrup barrels 

on that account received between those dates? A. les; 
besides what came down in the regular course of business.

Q. What is the next item you have there? A. Flat hoops 
for the flour barrels, 23,700,less inventory of administrator, 
11,600; 12,100 was received.

‘30 Q. Where were those hoops? A. I am  n o t positive where 
. they were; I think they were in the Morris street shop.

Q. Were they removed from the Morris street shop to any 
place? A. Not to my knowledge.

Q. They were just left there? A. Yes; left there and 
used in trimming the barrels.

Q. And the administrator took in his inventory, 11,600 * 
A . Yes.

Q. What is your next item ? A . Five kegs of nails; one ot 
three penny, and four of two penny. .

40 Q. N ext? A . 5,000 flour barrel staves; that was 10,000, 
less 5,000, which I deducted, which were taken in by the 
inventory of the administrator. ' . ,

Q. Next? A . 20,600 hoops, marked i n v e n t o r ie d ; I thini 
they were wooden hoops for syrup barrels. . .

Q. Next ? A . 709 sugar hogsheads, less, sold, by adnnnis 
trator, 382, 327 net.

Q. G oon ?  A . That is all. „ . j
Q. I am now speaking of the goods that were receive
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between the 26th and the 6th ? A . Yes ; but there is some-
thing to offset; there is to be taken off that in value, $170.88 
for setting of hoops and nails taken from the stock by Mat- 
thiessen and Wiechers, to put these barrels in repair.

Q. Explain that, you charge yourself with these articles 
received, and now you claim credit for some certain things—  
what are those things? A . $170.88 for the hoops and nails.

Q. Where did they come from—whose were they ? A .
They were credited from McMahon and belong to h im ; they 
were used out of these I have credited-to McMahon; he got 10 
the credit of them.

Q. You have given us all the items of the account; now 
just give us the prices of the value of those things which you 
say were sent between December 27th and January 6th ? A . 
14,452 untrimmed barrels at thirty-five cents, $5,058.20;
2,341 trimmed barrels I put down at forty-four cents, $1,030.04.

Q. That includes all the trimmed barrels that were sen 
between the 27th and the 6th, on this account? A. Y es ; 
received between those dates.

Q. The next item ? A . 655 new large barrels at fifty-six 20 
cents; they were not headed; we done that, $366.80.

Q. Next item ? A . 362 new small barrels at forty-four cents, 
$159.28 ; 345 potato barrels at twenty cents, $69.00; forty 
old syrup barrels, untrimmed, at $1.50; $60.00 there is an 
item which I discover here which was not taken off from that; 
that is, many of the barrels had heads out, altogether; out of 
all these 14,000 there was 1769 heads out, five cents a piece, 
which ought to be deducted. *

Q. Did you include that in your $170.00? A . No, sir.
& Well, we will come to that by and by— what was your 30 

next item? A. Hoops; 12,100 at $8.00 a thousand, $96.80; ' 
hve kegs of nails; three at $6.50 per keg, $19.50, and two at 
$5.50 per keg, $11.00, making $30.50 ; 5,000 flour barrel 
staves, no price carried out, but I  suppose it to be $6.50, that 
ls> put up $32.50 ; 20,600 hoops, $370.80— I presume that cov-
ered various rates for them— they were different kinds of 
hoops; the next item is 327 hogsheads at forty cents, $130.76; 
natis all the charges; it foots up to $7,404.68. 
y* When did you make out the state of account of those 

6 AVCmes ‘ ^ e a r l y  part of January, 1872. 40
x- That was right after the thing occurred ? A . Yes. 
x- How does this statement which you have given us differ 

I'om “^t? A. It differs from that in those 1460 barrrels 
eî S added to it which had been billed by Shanly, and 387. 
y - W hat is the reason you didn’t put in your account of 

anuary to show how much value Mattliiessen had received; 
at is the reason you didn’t put in the 1460 and 387? A . 
eause Shanly had billed the 1460 to us, and we had made

p
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out a bill charging ourselves for the new house what Shaulv 
omitted and failed to charge; that is the 387.

Q. Shanly had charged them as if they didn’t come into 
this account; he had billed them as if they didn’t come into 
the account? A . Yes.

Q. As if  they had been old things that didn’t come into the 
arrangement of the delivery of the goods? A. Yes.

Q. And you so treated them in your first account? A. 
Yes.

IQ Q. That 1460 and 387 would be 1847 barrels? A. Yes.
Q, And you put those down at forty-four cents in your I 

estimate? A . Yes.
Q. So what would that be, the difference between your 

present account and that account—that 1847 at forty-four 
cents ? A . $812.68.

Q. W hy did you allow only forty-four cents for those 
barrels? A . Because I considered the way the business was 
being managed that it was costing four cents to head the 
barrels.

20 Q• The forty-eight cents you had always paid McMahon
included the heading at the refinery ? A. Yes.

Q. And all that work was done and paid for by Matthies- 
sen himself? A . Yes, the cooperage was.

Q. What was the situation of the tanks, the tank lumber, 
and the timber that was delivered at or about that time; they 
have amended their declaration so as to include the whole of 
the tanks that happened to have been taken after the death 
of McMahon, and 1 want you to just give us a statement of 
the quantity of lumber that was delivered between the 27th 

30 of December and any time afterwards—all these specific 
articles, tanks and lumber; in the first place, can you tell the 
jury what situation the tank timber was in on the 27th ot 
December? A . The tank timber for the large tanks was on 
the kiln head of the syrup house, then in course of erection.

Q. And being put up ? A. No, sir, not being put up̂ .
Q. In what shape was the timber for those six tanks? A- 

It had been in McMahon’s shops, and I suppose it was a 
ready to be set u p ; it was in staves and heads ready to be 
hooped; they were circular tanks. v _,

Q. They were there on the top of the kiln head? A. i “*> 
waiting to be put up. .

Q. Had been delivered to Matthiessen at that time?

40

Yes.
Q-

A . I
Q- 
Q-

How long had they been in possession of Matthiessen. 
can’t state from my own knowledge.
For some time? A . Yes. » , * .
But they had been there prior to December 27

som etim e? A . Yes.
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Q. What portion of the timber bought for the tanks was 
that? A. I measured the tanks to ascertain that-—17,058 teet 
ia the 6 tanks ; those were in possession of Matthiessen before 
December 27th.

Q, Where was the syrup-house—the top of the kilns? A .
It was to the west of what is called the new house.

Q, How high up— what story was it in? A . The lumber 
was in the first story— the first floor above the ground—-you 
enter right on the level of the ground into the top of the kilns ; 
the kilns stand in a cellar and are lower than the ground; the 10 
top of the kilns is the first floor of the house, and there is 
where the stuff was.

Q. Where was the rest of the timber ? A . There was some 
of it, to my knowledge, in the cooper shop of McMahon on 
Washington street.

Q. Who worked there? A . Croak worked there.
Q. Can you estimate the quantity there ? A. I cannot, but 

I can say how much was furnished to complete the tanks— 
furnished, I find on a bill of January 31 st, 1872, of Charles 
O’Neill to Matthiessen & Wiechers, 1,678 feet of lumber for 20 
those seven tanks, the small tanks, part of which was in the 
shop of McMahon that I speak of.

Q- How much timber was there of McMahon’s, bought by 
McMahon in the seven tanks? A . 7,014 feet in all in the
seven tanks.

§ Of that 7,014, how much did you buy of O'Neill your- 
self? A. 1,678.

Q. How much would that leave for those sevdn tanks that 
McMahon bought ? A . 5,336 feet.

Q‘ At what price did you put that 5,336 feet of timber? A . 30 
1 havn’t put that down.

Q- What is the bill of O’Neill’s to you? A. Seven and 
three-quarter cents a foot; then there are some expenses of 
cartage and planing in addition.

y. How much would that 5,336 feet of timber at that rate 
A. $413.54, and some expenses of carting and planing.

, V- Can you approximate the expense in carting and plan*
!?8 within $5 or $10 ? A . I should say $16.25, taking a 
thousand feet for a load.

Q- That with the $413.54 makes how much? A. $429.71. 40 
t m would make the total of the value of all that came 
° Matthiessen, between the 27th and the 6th under the con- 
Jact, how much ? A . Counting that at prices, as 1 have 
Btated, $7,884.47.

Q> That includes the six tanks which you were already in
Possession of? A . Yes.
• Vl,. en .that would leave, would it not, a balance due to

Matth:lessen, if he appropriated all the property received to
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his debt, of about how much— $3,000 and odd dollars ? i. 
Something a little over $2,000.

[The Court]—I don’t think he has been asked anything 
about what was due Matthiessen.

[Witness]— No, sir.
Q. The account, as so calculated, would leave as the value 

o f those things received by Matthiessen, between the 27tli 
and the 6th and the timber after the 6th, $7,831.47 ? A. Yes.

Q. Go back to your item of forty old untrimmed syrup 
10 barrels, and tell us how it is you differ so much from Shanly; 

he says 1,400—you say forty ; he says 850 were trimmed and 
550 were not. A . I don’t know how we differ ; on the 1st of 
January, the shop in Morris street showed that only forty.

Recess.

Q. Now, tell us from what date you have made up this ac-
count of the forty old untrimmed syrup barrels delivered be-
tween those dates? A . From the account of stock; they were 
in the Morris street shop.

20 Q• Does your account that you made in January, 1872, 
show but the forty ? A . It does.

Q. Show us that account and let us look at it? A. It ap-
pears here in the fifth double column ; this is the original ac-
count I made up in January, 1872.

Q. From what material did you get up this account—what 
did you get it up with ? A . The account of the men that re-
ceived them into the different places; they were handed in to 
me.

Q. This was the original entry that you made of it ? A. Yes. 
30 Q- What did you have—slips ? A . I must have had slips 

from which to take that account after it was verified; we 
used slips to take the account from the different men who re-
ceived them, and then, after having proved the account, en-
tered them upon this paper.

Q. Do you know who besides Patrick McMahon kept any 
account of the things that was sent? A. Jerry O ’Donnell, in 
the Grand street shop, kept an account of the trimmed bar-
rels or new barrels which went from the Grand street shop.

Q. What did Patrick McMahon keep an account of? A- 
40 He kept an account of barrels received from the collectors 

and other sources, the material which would go into his shop, 
and also an account of barrels going out from his shop.

Q. Tell us the amounts of money which appear to be due 
from McMahon to Matthiessen from, say, January, February, 
March or April, 1871, down to the 1st of D ecem ber? A- 
December 31, 1870, $4,970.82. That was in advance to 
Bernard McMahon. January 31, $6,127.22; February A  
$5,688.93; March 31, $11,157.25; April 31, $17,399.98; May
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31, $13,356.56; June 30, $12,657.44; July 31, $17,357.87; 
August 31, $14,746.28 ; September 31, .$17,408.43 ; October 
31, $13,990.32; November 30, $11,836.89.

Q. That is the debt on the 1st of December, $11,836.89 ? 
A. $11,836.89.

Q. Do you know whether or not McMahon acknowledged 
that indebtedness at or after that time, December 1st; do you 
know whether the statements were rendered to him ? A . I  
don’t know; I am not the book-keeper that kept these ac-
counts. This is an abstract of the ledger that is here.

Q. [By the Court]—-Those are net balances due at the end 
of the month? A. Fes; after the bills had come in and been 
deducted.

Q: Do you know of your own knowledge of Matthiessen 
from time to time asking for a settlement of this account of 
McMahon or Shanly ? A. I f 1 knew of it I  have forgotten.

Q. Where was Matthiessen mostly; where was liis place to 
he? A. He was usually in the new house office. 1 am 
mostly in the old house.

Q- The state of accounts between the company and Mc-
Mahon, if you appropriated all these goods that were received 
between the 27th and the 6th to the payment of that debt—  
how would the state of the account stand; who would be the 
debtor? A. The estate of McMahon.

y. In your making up that account in January, 1872, I 
think you did not put in the tanks, did you? A. No, sir.

Q• That would make the apparent balance due Matthiessen 
greater than it really was, would it not ? A . Yes.

Q■ And about what time, as early, as January 10th, do you 
think you could say that you had ascertained how much had 
been paid on account of that $11,000 by the property that 
was taken? I mean to say, had you this information as early 
asthe 10th, the date of his death? A. I don’t understand 
your question.

,x* Tou say your account was made up early in January ; 
what I want to know is whether Matthiessen could have had 
romyou, as early as the 10th of January7, the state of that 
account as you made it up then ? A . Y es; I think he could, 
i a  of the account at that time showed an
n ebtedness on that old account ? A. Y es; I  have the orig- 
lnal paper made at that time.

^et ns see it ? A . [Producing paper]—That paper was 
V t v 01* accounb of the inventory of the administrator, 

pa l • i ^le origiQal account that you made put to show 
J la January the state of the accounts? A. Yes.
V- As to that debt ? A . Yes.

“ ftp { observe here on it, that it is started in this way—  
ock received of B. McMahon, December 25th to the 31st ”

10

20

30

40
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— it seems to include things that were delivered after that— 
now tell how that is ? A . I didn’t at that time consider there 
was any necessity to specify about exact dates, and therefore I 
have included this December 25th to the 31st.

Q. Does it include all the items you have given us here 
to day, except the tanks and the extra barrels which Slianly 
had billed to you? A . Yes, it includes all.

Q. After the 1st of January, I want you to explain to the 
jury what was done with the stock that you received between 

10 the 27th and the 6th; and what was the means of Matthiessen 
getting other barrels— how he got them, and how he got them 
trimmed, and all about it—how the business was carried on 
after the 1st of January? A . After the 1st of January we 
made contracts with men who had been accustomed to bring 
barrels to McMahon, to continue bringing the same to our-
selves ; and we paid for those brought at the end of each week; 
that is the way we started; we made the first settlement on 
the 1st o f January.

Q. Have you got the bills of those barrel collectors? A. I 
20 have.

Q. Yon say that the first set of bills you got, was on the 
\ 6th of January? A . I find one on the 5th, that was for

eighty-one barrels at thirty-four cents, and nine barrels at 
eighteen cents, to McGuinness.

Q. What was the next bill ? A . I  have two here of Janu-
ary the 6th— one for E. McGuinnes, eighty at thirty-four 
cents, and thirteen barrels at eighteen cents; another one on 
the 7th, E. McGuinness, ninety-two at thirty-four cents, and 
eight at twenty-eight cents: another one on the 8th or 9th, 

30 A . McLaughlin.
Q. A ll the barrels that ■wore not McMahon’s, were paid for 

after the 1st of January? A . Yes.
Q. Where did they go ? A . They went to the Morris 

street shop— that is, his old shop; and, I  suppose, after a while, 
a large number of them to the Grand street shop.

Q. You bought the barrels—now w h a t a b o u t the hoops and 
the headings ? A . A t first we used the hoops and headings 
we found there—that is, those hoops that are in the inventory.

Q. Now, the labor? A . The labor we paid from the 1st 
40 of January.

Q. And all barrels that were brought by the collectois 
after the 1st, you paid for? A . Yes.

Q. Does that inclnde other barrels besides flour barrels 
sugar barrels ? A . Second and third qualities. ,

Q. As to other stock— stock that you received afterwards 
— where did Matthiessen get that stock, and where did it come 
from ? A . Generally bought from the same parties who wei6 
dealing with McMahon.
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Q, That is, lie bought his syrup barrels and all those things 
from the same parties that McMahon had bought his? A .  I 
don’t recollect that he bought any syrup barrels j we bought 
from time to time, staves to make syrup barrels.

Q. What was done with them ? A .  The barrels were man-
ufactured in Essex street and Morris street; the largest num-
ber were made out of old sugar hogsheads or molasses hogs-
heads—old sugar hogsheads belonging to the company.

Q. How long did you continue that account? A .  To the 
14tli of March. 10

Q. And what is the state of the account at the end— the 
whole account of McMahon’s business, and of the business 
that follows his? A .  I should say, not to the 14th of March, 
but the 30th of November, that the balances are struck on the 
books.

Q. Give us the state of that account? [Question objected 
to, and, at the suggestion of the court, it is waived for the 
present.]

contracts 
A .  No, 30

Cross-examination. 20
(¿- You have testified that after the 1st of January Mat- 

thiessen made contracts with different persons for the purchase 
of barrels and materials to be used; how do you know he 
made any contracts? A .  I was perfectly cognizant of them ;
1 had the contracts that were in writing.

Q' With whom did he make them? A .  Willard was one;
that was a written contract; as to verbal contracts, I  can’t 
say.

Q• You don’t know anything about the verbal 
except what you have heard Matthiessen speak of?
Slr; I know by the bills ; that is all my knowledge.

V- Your business was to keep the books in one of the 
°tnces of this company? A . Yes.
. That was your duty ? A .  Not all; I had to see to keep- 
mg things in such a way that they would go on to the books 
^ght; often to look after the things themselves which went 
DP°n the book.

Q- Where did you get the materials from which your books 
ere made up—the facts which were entered in you books?
• -from men w]ro recejvec[ them, and sometimes from per-

sonal count. F
t Y^hat accounts did you keep in your books? A .  Cer- 
diff C asses>° f  accounts that pertained to the receiving of 

oient articles and to the delivery of certain articles.
Im *ou an accounf o f the goods received at the sugar 

T ’ J ™  mean of barrels, hogsheads, &c.? A . Yes. 
bn«i j® delivery of what? A . The delivery of boxes, 
^ e a d s ,  barrels, &c: -

40
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Q . Barrels of sugar or empty barrels ? A . Empty barrels.
Q . To whom were empty barrels delivered? A . Bernard 

McMahon.
Q . To anybody else ? A .  1STo.
Q . You have testified from a statement which you have 

held in your hands of the amount of goods received from 
McMahon, between December 27th and January 6th, and the 
value of them ? A .  N ot  from a paper—I have not.

Q . Have you testified from recollection ? A .  I have testi- 
10 fied by their being collected from different papers.

Q . Hadn’t you an account of them? A.' Not from the 
27th of January; I had it collected from difierent sources, 
from books of the barrels received, and from these papers.

Q . You have stated here that there were so many untrim-
med sugar barrels delivered, and so many trimmed, and so 
many new large, and so many small sugar barrels, and so 
many potato barrels, so many old syrup, so many flat hoops; 
from what paper did you read that statement? A .  Not from 
any one paper.

20 Q> I f you stated those things from memory, I want your 
memory; if you said from the paper, I want the paper. A. 
It is on no paper at a ll; I  got them from various sources— 
bills and books.

Q . When was the paper made which you w ere looking at? 
A .  Two or three nights ago.

Q. Is this the paper of which you speak ? [Referring to 
paper.] A .  This paper does not include the 1400 barrels, nor 
the 387 barrels.

Q . W ill you tell from what papers, or what books, or what 
on other sources you derived this information which you have 
°  just given to the court and jury, in reference to the quantity 

of goods delivered from McMahon to Matthiessen between 
December 27th to January 6tli ? A .  You will find them on 
this account, and will find an addition down herefrom the9tli 
of January, under McMahon. f

Q. These loose slips of blue paper contain an account o 
the untrimmed barrels received from McMahon by Matthies- 
sen from December 27th to January 6tli? A . Yes. _

Q. When were these papers made out?- A . Som etim e t i  
40 first week of January, 1872. • „ .

Q. From whom did you receive your information _of 
amount of untrimmed'barrels, and from which you made 
statement? A .  From-different ones. . i

Q. Give the names. - A. I don’t know that I can give
names now. .1 llv?

Q. Did they give the amounts to you on paper, or vet a y >
A .  I think on paper; but I am not positive. „

Q . Can you tell the names of any of the persons
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whom you received this? A .  Y es ; Jacob Fering was one I 
am now positive of.

Q. In whose employ was he? A .  In the sugar company.
Q. You received from an employee of the Sugar House 

Company a statement of the number of untr mmed barrels he 
had brought there ? A .  Y es.

Q. And that is all the information you have in regard to 
that part of it ? A .  No, s'r ; that is not the whole of it.

Q. Where did you get any other information as to the num-
ber of barrels delivered ? A .  Verified by count.  ̂ 10

Q. Did you count the barrels? A .  In some instances I

Q. Did you count all the barrels he bought ? A .  No.
Q. Then you don’ t know except as +o the total amount ?

A. I can know by verifying the account, to see how it corres-
ponds; if the two accounts given in to me agree, I conclude 
they are right. • . . # ,

Q. Who else would give an account of the barrels delivered 
by these men ? A .  They were delivered to him.

Q. Did you receive a statement from any person of the 20 
number of barrels delivered to him? A .  From himself.

Q. He gave you the count of the barrels delivered to him?
A. Yes; if the second party would give me a second count, 
whoever that would be ; this man, Jacob, would receive the 
barrels and count them, and he would give me the account, 
and another man would give me the account of the barrels 
sent out.

Q• Fering received untrimmed barrels from McMahon, and 
he gave you a statement of the amount he received, and the 
roan who received them gave you a statement of the amount 30 
which Fering delivered? A .  Fering was the man that re-
ceived them from McMahon, at the sugar house ; then there 
was another man that received them at the sugar house ; I  
don’t recollect his name.
, Q- Those statements which were given to you, were they 

given to you at night— every night that the barrels were de-
livered—or the next day, or the day after, or not? A .  It is 
ray recollection that they were given to me every day.

Q• Did they have any book where they kept the account ?
A- My impression is they did, but I can’t say. 40

V* D id  t h e y  s h o w  y o u  a  b o o k ,  o r  g i v e  i t  t o  y o u  o n  a  s l ip  
0 P aper? A .  I  c a n ’ t  s a y .

Q  All you know about it is simply what these men stated 
Y you when they came and gave you the account in ? A .

5 the two accounts.
Where did you make that entry ? A .  I can’t say. ^

V- Can you say that you made any entry at all at the time ?
• I must have done so.

Q
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Q » Do you recollect of doing so ? A .  I can’t call to 
memory.

Q . Show me on these papers where is the account of the 
barrels brought to the premises by Fering ? A .  He received 
the barrels when they came into the new house—that is, un- 
trimmed.

Q . W ho brought them to the sugar house from McMahon’s 
place? A .  McMahon’s carts, and Campbell’s carts.

Q . You didn’t receive any account from the men that 
10 carted them ? A . No, sir.

Q . A ll you know is what he said to you? A .  It maybe 
very likely that he gave me a paper.

Q . Do you recollect that^he did ? A .  No.
Q . And you don’t recollect of making any entry at that 

time of the amount received ? A .  I can’t state it.
Q . Were those things received in the ordinary course of 

business? A .  No, sir; they were not.
Q . Hasn’t it been your habit of making an entry when 

goods are received on some books—when goods are delivered 
20 there and an account rendered to you, it is your habit to enter 

it in some book, is it not ? A .  Yes.
Q . These things you didn’t enter on any book? A . No, 

sir.
Q . You kept them on slips of paper? A .  Yes.
Q . So that all these goods which were delivered between 

the 27th and the 6th were kept in the same way, on loose 
slips of paper? A .  Yes.

Q . Now, you say that 14,452 was the number of untrimraed 
barrels which were delivered between these dates, on account 

30 of this arrangement between Matthiessen and McMahon, or 
Shanly, how do you know that these goods were delivered on 
that account, and not any other— how do you know that these 
were the only goods delivered on that account ? A .  I know 
we received the goods, as they are on these papers.

Q . Didn’ t y o u  r e c e i v e  in s t r u c t io n s  f r o m  M a tth iessen  what 
t o  d o ,  a n d  w h a t  t o  k e e p  a n  a c c o u n t  o f ?  A .  M ore than  likely 
I  d id .

Q . Did you know anything about any arrangement be-
tween Matthiessen and Shanly, or McMahon, in regard to this 
property? A .  No, sir, nothing at all.

40 Q- Then how did you know not to make an entry of these 
things upon your regular books? A .  Because they were not 
in a condition to be entered there.

Q . W hy not? A .  They were not trimmed; we made an 
entry only oh the books of barrels fit for use.

Q . These new large sugar barrels, were they fit for use 
when they were received? A .  Yes.

Q . Were they entered in the books? A .  No.
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Q. Why not ? A .  Because I entered them on this paper.
Q. But why not enter them in the books—have you no 

reason for not entering them in the hooks? A .  I'can ’t recol-
lect of any reason.

Q. Were those forty old syrup hogsheads ready for use?
A. No.

Q. Were the 362 small sugar barrels ready for use? A .
Yes.

Q. Can you tell why they were not entered upon the book ?
A. For the same reason, I suppose, that the others were not, 10 
whatever it was.

Q. During this time we are speaking of now, from Decem-
ber 28th to the 6th of January, did you not receive more than 
2341 trimmed sugar barrels at the premises where you were ?
A. No, sir.

Q. Not from any source? A .  Not from any source—trim-
med barrels.

Q. Are you sure of that? A .  I am positive from my 
records made at that time.

Q. These books presented by Shanly here show that during 20 
that time there were 4761 trimmed barrels delivered— can you 
say from your knowledge that there were not that number 
delivered during that time ? A .  I can, from the fact of my 
making a balance on the 1st of March.

Q. How could that give you any information; were not 
the accounts all run together right along from January the 
1st right on to the 1st of March? A .  Yes.

Q- Could you tell from that balance what number were 
received from the 27th of December to the 6th of January ?
A. Not from the balances, but I can tell from the account 30 
bom which the balance is made.

Q. Where is that account kept which shows the number of 
barrels? A .  On that paper, and these two books.

Q- Explain how $ by this paper and those books you can 
tell by striking a balance on the 1st of March what number 
of trimmed sugar barrels were received between December 
27th and January 6th ? A .  I don’t say that from the balance 
1 can show it ; I said I could show it on the account by which 
the balance was made.

Q• Why did you want to refer to those books; I  understood 4̂  
you to say these trimmed sugar barrels were not put upon the 
books at all; can you show from these papers how many trim- 

sugar barrels were received during that time ? A .  I can 
show 1847 on these books.

V- 1 understood you to say that these trimmed sugar bar- 
re 8 received between December 27th and January 6th, which 
jjere received by reason of this arrangement, were not put on

e books—why do you refer to the books? A .  There are
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1460 put upon these books, for which Shanly has sent a bill.
Q . Where is that bill? A . [Producing bill]—That in-

cludes 1460 barrels which were delivered.
Q. How do you ascertain from this bill that this includes 

1460 ? A .  Because I see that that bill corresponds with my 
receipts for that month in my books ; my boohs show 9735.

Q . How do you get 1460 out o f that? A .  There is a pencil 
line drawn after the 26th December in my books.

Q . When was that pencil line drawn ? A .  I suppose it 
was done the 2Gth or 27th of December.

10 Q ' You have got entered in this book some of the trimmed 
sugar barrels that were received after the 27th of December! 
A . Yes.

Q. I understood you before to say that they were notin the 
book ? A . I  said they were in the books and the papers.

Q . The statements which you have made here in reference 
to the amount of trimmed and untrimmed sugar barrels, and 
which were received between December 27th and January 
6th, have been taken from these blue papers and from those 
books, and other books and papers in your possession ? A. I 

20 said that there were barrels after the 1st of January which 
were our own, which we had paid.for; those are not run in 
that account at all.

Q . Can you take these books, and these papers, and point 
out the account showing the number of trimmed sugar barrels 
received between those dates from McMahon. [Witness 
looks at books.] How long have you had this book of 
Patrick McMahon in your possession ? A . I think about ten 
days.
- Q . Did he give it to you ? A . No, sir ; I took it out of 

30 the drawer, in O’Donnel’s cooper shop ; it was left there by 
Patrick McMahon, because he had no further use for it.

Q . When was your attention first called to this memoranda 
in Patrick McMahon’s book under date of D e c e m b e r  26th. 
A . After hearing McMahon’s testimony, Mr. Gilchrist wanted 
me to make up the account ; his testimony was so much larger 
than my idea— I  was astonished.

Q. You had this book here in the court room? A. Yes.
Q . Did you discover this entry here while he was on the 

witness stand here in the court room ? A . I don’t recollect.
Q . When did you call the attention of Mr. Gilchrist to tins 

A . I t  is my impression, distinctly, that I  called his attention 
40 right away, immediately after seeing it ; whether it was a | 

recess or not, I  am not positive. „  .
Q . Did you make any marks in this book? A. JNo, si , 

not a mark. . , .
Q . Do you know why Patrick’s attention was not calle 

it? A . No, sir.
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Q. Where were these barrels trimmed, which were brought 
to the sugar-house in an untrimmed condition ? A .  In the 
place where they were left after being received from Mc-
Mahon» - 5 ;  , ,

A. By whom were they trimmed ? A .  Dy the same coopers 
that had been in the employ of McMahon.

Q. Why were they not left in the shop to be trimmed, 
before they were brought ? A .  I can’t say.

Q. Did you see Patrick McMahon after you discovered this 
in the hook? A .  No, sir; I have not.

Q. How did you come to discover this? A .  I went to 
make an account to compare with mine from his books, taking 
that book of receiving barrels, and to know that I must know-
how many there was on hand, of course, and from that time 
to the date of the barrels which were received; then I took 
his other books and added all the barrels which were deliv-
ered together, and deducted it from it, and found the result.

V* L% Mr. Gilchrist]—Found what result? A .  I took 
the amount as I found it there, and made the result to be 
mn®tybarre]s more than my account of barrels received.

(¿. This memorandum says: “  On hand 486,”  and a cross; 
oyaaknow what that 436 means? A .  I can’t swear; but 

1 isiair to presume it was an account taken, because the line 
jas drawn and the number was put down— that it was the 
number of barrels on hand.

isn’t it jimt as fair to presume it is the number of trim-
e, . aneJs. 011 hand, as the whole number trimmed and 

untrimmed ? A .  I  can’t say.
Isn’t it as fair to presume that it is the number of syrup

man? °fu llan(i? M. No, sir; because there never was so 
a.ny as that on hand at any time.

mjf y°.u kn°w whether it represents the number of trim- 
0̂ untn\nrned> or both together? A .  No, sir. 

faX  said that the amount of feet of limber in the six 
ft8 ’ did y °u measure those tanks? A .  I did;

tlipfo 1° made a calculation? A .  Y es; I helped measure 
G w t ’ t ie ealculation 1 did not make.

man v>*i ° ? id you helP t0 measure them ? A .  The draughts-' man belonging to the house. 6
bernffai! swear from your own knowledge that the num- 

or leet of timber in those tanks was 17,058 feet ? A .  I  can.
e v Z h  A' B y fls urins .tliein ^p-

im’f  J - i '  ngm-es are you going to use to do that ? A .  Fig- 
fiffurp« «  ?re puf 0n ,^ e sketch by which I measured; those 
tfelnr.K“  dimensions 0f  the tank and thickness of 

0  Dm ’ and leral dimensions.
1 you put the figures down at the time they were

10

20

30

40
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made? A . N o ; but I recollect the height; the draughtsman 
put the figures down as I gave them to him.

Q . How do you know his figures are correct ? A . I recol-
lect by memory.

Q . You said something about an abstract from the ledger; 
what was that— those balances due from McMahon to Mat- 
thiessen for the several months named? A .  Those were ab-
stracts taken from the ledger.

no knowledge of the state of the account ex-
A .  As the ledger

i .

Q . You have
jq  cept what you found upon the ledger ? 

shows.
Q . Haven’t you got it from the checks themselves ? 

Yes.
Q . You really don’t know anything about this account ex-

cept what you got from the ledger ? A .  I recognize the bills 
which were made out.

Q . How can you swear from those—recognize bills—that 
there was any such amount due to Matthiessen from McMa-
hon̂ —can you tell without looking at the paper what was due 

2o from month to month ? A . No.
Q . Then you don’t know anything about it except what you 

took from the ledger ? A .  1 know there was such accounts as 
those.

Q . Did you keep those accounts ? A . No, sir.
They were not even in your books ? A . No, sir.»
You don’ t know whether they are correct or not? A.

Q-
Q-No.
Q . You said that deducting the value of the goods received 

between December 27th and January 6th, on account of this 
30 arrangement between McMahon and Matthiessen, or Shanly 

and Matthiessen, there would still be a balance due to Mat-
thiessen? A . Yes. . .

Q . How much? A .  I  haven’t got my figures here—in the 
neighborhood of $2,000, perhaps $2,100—-as I niade it up, it 
was something like $4,400 with the tanks not having been ap-
plied, these tanks being still left out—that is, I made up the 
account without the tanks, and then it stood about $4,400-y 
the tanks were still in an unfinished state ; I can only approxi-
mate what the tanks were worth, because they were in an tw 

4Q finished state; I would approximate them ; 1 should say they 
were worth in the neighborhood of $3,000. ...,

Q . So, according to your calculation, there would sti 
due Matthiessen, after deducting all this property and 
tanks, about $1,000 or over? A .  Yes. t

„ Q . I have requested you, if you can before you *®avĵ  
point out to us where upon these books or papers we J 
find the account showing the number of trimmed aa. ge 
trimmed barrels, and materials delivered to the sugai
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from McMahon, between December 27th and January 6th, as 
you have it here ; Shanly has sworn to his statement and here 
are the books, and whicfi, I  intend to insist before the jury, 
contain a correct account of it, and if you have got any other 
account of it, I would like to see it.

Re-direct examination.
Q. How did you first get knowledge o f the fact that these 

barrels were coming into the refinery? A .  I can’ t sav that 
I had any knowledge.

Q. When did you first get any information that the barrels 10 
were there—any barrels were there untrimmed ? A .  I  don’t 
bow that I can state my knowledge.
T i?' ^ anywhere near the time of their first coming? A ,
should say it was very shortly after they commenced to 

come. ,
Q. Do you think an hour after ? A .  I  should say so. 
r  Were they coming down rapidly ? A .  Pretty rapidly. 

|McMah ’ ° Wa^ons and trucks was bringing them? A .

of your own ? A .  Yes.
V- Wasn’t it an unusual thing for your trucks to be em- 

P'ydm such a thing? A .  It was.
V  ” .as not that likely to attract your attention ? A .  Yes. 

harmi ld/ 0,l talie .any ckarge or care to know how many 
A T j i *  ° 1 r tkirigs were coming into those warehouses?

0  tS  i0r * lose tkat came into the place where I was.
*]. j! , you take any charge or care or oversight of any of 
find w  u t lat were coming into any of the other places to 

i many there were ? A .  After a little while—  
«ter the barrels were in the place.
wppL a W uainutes or how many hours or liow many
after into tke P̂ ace was ^ that you looked

q  tt j . i t  would have been in the first week.
resL S * dld you 8° t0 work t0 find °ut? A .  By having a 
18not clear t0 C0llnt the barrels; of that my recollection

20

30

trimrnpH Jour duty or not to ascertain how many un- 
other thin rre i ?nd trimmed barrels and syrup barrels and 
bouse— g8.®0ldd ke st°red iu the refinery and in the store 
terest in it8 ^ y0Ur duty or not to do it? 1 took an in_ 40

Q P,d y°u undertake to do it or not ? A .  I  did. 
doit? a  V ™ inary course of business what was the way to 

q  t .* -this was not an ordinary thing.
tendinJlto1fh°fĈ nar^ c<?urse ° f  that house and business, at- 

& at as a business, what would be the ordinary way
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of doing it? A. 1 should take as the best way to do it to 
count them piker they weie all in.

Q . Was that done or w p s  i t not done ? A .  I  don t recollect. 
Q . Did yon make up your bine paper out of notlnug—out 

of your head? A .  No, sir 5 I had jacts at >he time. • •
Q . Where did you get them? A .  When I  had satisfied 

mvseli: of the correctness of the account I would most likely 
enter it. I may hare taken first off the statement o f life men.
I canrfc say now. "■ __ , ,  , ' , nA

10 Q- The  ̂e was a warehouse opposite McMahon's own house, 
and there was a warehouse south of the old sugar house, and 
theie was a storehouse in Morris street, and the budding next 
to it, then there was a place in the new house where ifiese
barrels were put? A .  Yes. , . . 1 j

Q . Now. did you have any man to help the men unload
those barrels as they came to any one of those places. A .

In the old house. . . .
O. Who was that ? A .  I believe Ins name is Wilkins*
Q. What did you tell Wilkins to do ? A .  I don t know 

20 that I  o'ave him directions to count the barrels.
A  What.0ia you tell him (o do? A . I don’t know tha 

told him to do anything except to give me an account ol me
barrels received by him. tilose

Q . Didn’ t you see Campbells charges for canm0
things ? A .  That was for part. . ,

Q ? You had that to go by? A .  That would not help
on the gross amount. j , . . „  .llo „«^unt

Q. Did you or not do yonr duty m ascertaining 
or uomber of barrels that came into those houses?

30 Q. In the ordinary course of things, as you d eta in »*  
would you have ascertained the quantities or number
rels that came in ? A .  Yes. y . , ¿}d

Q . Have you any doubt in your own mind that y
ascertain? A .  Not a particle of doubt. _ satisfactorily

Q . Then how would you have ascertained lt sat t T]s ¿ .  
to put down as a charge against Ma ihiessen to
livered as you would have ascertained i t . • the®
satisfy myself beyond a peradvencure I should coun

40 Did you do any counting yourself? A . I diL t0 
Q . Where did you do any counting? A . X was y 

think whether I counted those in the old housee, 
the Morris street shop ; I don’t recollect the time ot my
ing them. , ■ „nl1 -nted them?

Q . How near to the time do you suppose y0^ c0,u.n those that 
I ciunted them in the place where they stood,A

T a : a
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Q. Did yon make a memorandum, do you suppose, of those 
you counted? A .  I would in the ordinary course of business.

Q. Do you think you did ? A .  I should think I did.
Q. Do you suppose you made any memorandum of any 

count that anybody else made ? A .  1 would.
Q. You think you did ? A .  Yes.
Q. In the ordinary course of business, how would that ac-

count be given to you, without paper, or on paper? A .  On 
paper, or from a little book.

Q. Have you any doubt in your own mind that every bar- jo  
rel that was received there was counted ? A .  I have no doubt 
about it.

Q. Then how do you believe, in the 01 dinary course of 
business, that that account on that blue paper, made up within 
a week after, was made up? A .  -By collating these different 
counts from all the different places.

Q. When these barrels were trimmed, was not that a check 
on the number? A . Yes.

Q. How could that be a check on it ? A .  The amount we 
bad charged gave the amount of the barrels that were seat gQ 
out.

Q. Didn’t you have another check on it, the number of 
barrels that were filled with sugar and sent out? A .  It is 
my impression that there were receipts sent down with thoses 
for some of them, but I  am not sure.

With which ? A .  With the trimmed barrels.
Q> And witli any of the untrimmed ? A .  Yes.
Q> What were done with those receipts? A .  I think 1 

have got some here. [Witness looks through papers.] I 
don’t see anything here that enables me to identify positively, go

V* [Showing witness paper]— Look at these? A -  These 
are seventy-seven sugar barrels, but they don’t state where 
they are from.

Don’t they state they are from McMahon’s shop? A .  
those are receipts for barrels received- at the sugar house.

Q• Uo those come into this suit, or not ? A .  I should say

Q> Why not? A .  Those after January 5th were counted 
t'y me on the 1st of January, in the shop at Morris street.
. v  Those received after January 1st were counted by you 
1 1 1 w ° n'iS street shop? A .  l"es.

Where did you receive the trimmed barrels from— which 
t -̂ roin Morris street shop.

V I should like to know whether that is a truth or a lie 
J1 ^  blue paper? Did you get it out of your own head ?

Q- Where did you

40

men get it? A .  1 got
besides my own personal attention.

it from these two

E



130 COURT OF ERRORS A N D  APPEALS.

Q , What two men were they, "Wilkins and Fering? i. 
Y es; Wilkins was in the storehouse, and Fering was in the 
melting pan.

Q . From those-two men, what did you get? Did you get 
an account of all the things that was stored in those two 
places, or not? A .  1 did.

Q :  Where did you get an account for yourself? A . In the 
old storehouse.

Q . Did you count anywhere else? A .  I think I did, in the 
10 old house warehouse.

Q . Now, you can’t tell how many you counted ? A . No.
Q . You can tell how extensively you counted ? A . No,.
Q . But from what Wilkins reported to you, either by writing 

or verbally, and from what Fering reported to you, by writing 
or verbally, and from youf own count, you made up that 
paper ? A .  I did.

Q . Where is Wilkins ? A .  I  don’t know.
Q , Where is Fering ? A .  He is in our employ.
Q . Wilkins bad charge in the storehouse of the old house!

figures you have'got
20 A .  Yes.

Q . You satisfied yourself that the 
there were true, did you ? A .  I did.

Q . Do you recollect Herbert Cubberly counting any in the; 
storehouse, and giving you an account ? A .  That is the place 
where he was ; I know he gave me some account.

Q . Have you any doubt of the correctness of that state-
ment? A .  I have no doubt, but I can’t recollect the detailsl 
of that account.

Q : . But you satisfied yourself at the time, either by count- 
SO y ° lirsefr> o f by the report of these three men? A . Yes. 

Q. And you counted everything that was in the Morns 
street shop? A .  I did. *1,

Q. How many cartmen were there employed between tne 
' 27th and 6th for this purpose? A .  I don’t know.

Q . This account of Shanly’s which commences the 28tu--' 
you don’t differ from Shanly’s account of the untrimmed bai- 
rels only about 500 ? A .  I  believe so. ,

Q . Shanly has testified here that there were three loads o 
trimmed barrels from Willard’s that went to one of the houses 

40 on the 28th, and that they were taken there by Mackins 
I should say they were trimmed barrels. .

Q . Was Willard a man who trimmed barrels, or was ie 
barrel collector ? A .  He was both. . -

Q . Did you ever deal with him? A .  Dealt with him
Fall River. _ T tell

Q . In getting trimmed barrels from him ? A . 1 oa 
by referring to some bills which I have—I don’t reco ec • n 

Q . On the same 28th of December, Shanly has i
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that Clark delivered fifty-four syrup barrels to the new house 
-what have you to say about that ? A .  It is very probable.

Q. Then why did you say that there was only forty old 
barrels went there— why are they not in your account? A .
I presume they were manufacturing them.

Q. Why should not they go down in your account? A .  
Because they were received into the business of the house.

Q. Take this fifty-four syrup barrels—what is the reason if 
they might have come into the new house on the 31st of De-
cember—why isn’t it in your account ? A .  Because it will 10 
appear in books of the two houses-—[looking at book]— D e-
cember 28th, fifty-four barrels.

Q. What was done with those fifty-four barrels ? A .  I  
presume, filled with syrup.

Q. What is the reason you don’t calculate them as part of 
the goods that were brought to the refinery between the 27th 

j and the 6th? A .  Because that account is all made up to the 
31st of December, and credited by a bill made out in M c-
Mahon’s name by the book-keeper at the new house.

Q. That was doing just as you had always done with it?
-4. Yes. 20

Q. And it was not reckoned as part of this property which 
was got from McMahon by agreement with Matthiessen ? A .
No, sir.

Q• And the thirty-six syrup barrels on the same day ? A .
On the 27th there are thirty-six to the old house; there are 
seventy-one to the old house on the 28th, on my book.

Q. Have you any means of telling where those seventy-one 
came from ? A .  I think that these slips will show.

Q• hook at them ? A .  1 see, by looking back in the cob 
°inn, before it is on the 28tli, fifty-four—here is a figure 28, 30 
and then continued on and it shows fifty-four on the 28th; 
and then on the 29th there is seventy-one—that is, the 29th 
instead of the 28th.

Q• On the 28th, is fifty-four to where? 
house

A .  To the old

Q- To the new house how many? A .  Fifty-four.
J  To the old house on that day how many? A .  Fifty-

Fifty-four instead of seventy-one ? A .  Seventy-one was 
?n ^ th ; I have the receipts showing the correctness of my 40 

TT6CeiPt ky Meyer, McMahon’s own cooper. 
x- How came those receipts in your possession ? A .  They 

^ re rendered to me at the time the bill was, by Mr. Shanly 
» t a v e  been that way.
v- Why would he surrender that receipt of fifty-four syrup 

arrels to you? A .  A sa  voucher that they had been de-
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Q . You gave it to him as a voucher? A .  Yes.
Q . Did he ever surrender a voucher for fifty-four syrup 

barrels delivered, unless they were settled for? A .  He would 
surrender them with the bill he made out, to show that the 
bill was right.

[Mr. Gilchrist]— I will read from Mr. Shanly’s book. 
[Counsel reads the items from December 1st to the 30th, both 
inclusive.]

Q. Now, will you say how these bills compare with that? 
10 A .  I make it to the new house 1,359; to the old house 

676.
Q . Now let us see how the bills are? A .  To the old house 

he has 781; to the new house 1,378 ; 1,378 barrels on the bills 
and charged from the shops 1,359.

Q . That is, the account I have given you is nineteen barrels 
less than the receipts show were received ? A .  Yes.

Q . You have given him credit for nineteen more barrels 
than he charged you for in the bill? A .  Yes.

Q . [By Mr. Linn]— Is this a copy you are looking at, or the 
20 bill rendered byShanly? A .  No, sir; this is a copy of the 

bill rendered by Shanly; Shanly’s bill is destroyed.
Q . [By Mr. Linn]—Who made that copy ? A .  I think it is 

a young man engaged in the office of the new house.
Q . [By Mr. Linn]— You. don’t know anything about that 

bill—you don’t know that it is a copy ? A .  I can’t swear 
to it.

Q . Under whose direction was that bill made out ? A . I 
can’t say;. I. have nothing to do in the new house.

Q . That, you suppose, is a copy of what Shanly rendered ? 
30 A .  Yes.

Q . The bill charges nineteen more barrels than appear on 
the book? A . Yes.

Q . What about the original bill of Shanly for the old house? 
A .  The bill to the old house calls for 781 syrup barrels.

Q . How much do your books show you received ? A . The 
same.

Q. Now, I  will read from the 1st of January on. [Counsel 
reads the items on to the 1st of February.] Just see what that 
amounts to up to the 10th, and what it amounts to afterwards. 

40 A .  New house, 1,138; old house, 1,085.
Q . How does that agree with the credit you gave on your 

book? A .  The syrup barrels in the new house book I dont 
find ; I  can tell by reference to the bills. .

Q. Well, find the bills? A .  [Looks at bills]—1,170 to the 
new house. .

Q . How does that agree with what Shanly puts down. A • 
1,138; we have given him credit for thirty-two barrels more 
than he charges for.
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Q. As to the old house ? A .  The old house account is
991 . '

Q. How much is Shanly’s account, as you got it from him?
A. 1,085.

Q. What is the difference? A .  Ninety-four.
Q. Ninety-four barrels that he has got down on his book 

that you have not on the bills delivered to the new house? 
A. Yes.

Adjourned for the day.

Re-direct examination of M r. Sunderling continued by Mr. Gilchrist. -  ^
Q. We were on the syrup barrels, you recollect— those syrup barrels out- 

side of the forty that you have spoken of—how were they treated in the ac-
counts between you and McMahon ? A . The syrup barrels, between the 27th 
and the 6th, were sent in in the ordinary way, ready for filling.

Q. How were they treated in the accounts ? A . Those in the old house 
were billed by Shanly on the 31st of December.

Q. Those in the new house? A . Those in the new house were billed by 
ourselves, to the name of McMahon.

Q. I understood you to say those were bills made out by Shanly, and lost ?
A. Those that were originally made out by Shanly. 2 0

Q. Were they treated in the same manner, or different from the syrup bar-
rels you had received prior to the 27th in the accounts? A . Treated in the 
same manner.

Q. There are 655 new sugar barrels, large, and 362, small? A .-There  
were 983 of them manufactured by McMahon ; thirty-four of them came with 
new heading in them.

Q. 983 had been manufactured by McMahon ? A. Yes.
Q. W here were those new barrels manufactured ? A . In the Grand street

Q- And thirtydbur of them came how ? A . W ith new heading; they were 
new barrels, with new heading ; they were put down, thirty-four new barrels. 
, ^.Thirty-four barrels contained the headings of what? A . Contained 
Headings for second-hand barrels; they were filled with headings; they were 
Fif6 u headings for other barrels; they were headings for barrels where 

n w 8 ^ad been lost out in transfer.
Ji* Where did you get your account of 653, 362, 983, and 34 ? A . I  have 

on that original paper.
Where did you get the materials to make up that ? A . A t the time we 

K mem in, or at the time they were transferred from the place where they 
0  m  P̂ ace where we wanted to use them finally. 

oGa J* °  ê se> besides Wilkins, and Fering, and Cubberly, kept an account 
fm“at 8®nt from the branch shop ? A . There was a cooper by the name 

th_ McI>onnel l ; he was foreman over the coopers that were trimming 
mi in the melting pan warehouse and the storehouse, trim-

sg me barrels that had been got from McMahon by these teams. 
q  " e gave you an account ? A . Yes.

ther °t^er things that were sent from that Grand street shop, was
they6 an̂ 0<ty else had an account ? A . I  can’ t say, positively ; at the time 
ofaUt}|re 8lQt r̂om the shop, I  believe that Pat McMahon took an account 
the storelT ° arre ŝ that were trimmed in the melting pan room, and also in

A Wd ^ Ve an account to you ? A . Yes, I  should say he did. 
count there anybody at the Grand street shop that was keeping an ac- 

0  $ * *  sent ̂  A - N °t of the untrimmed barrels, 
n ^.anything? A . Y e s ; of the new barrels and trimmed barrels.
0  JI ®et that account— have you seen that account ? A . Yes.

tt°w does that agree with your account that you got from Tom McDon-

30

40

50
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nell and the other accounts ? A . He makes it appear as 264 barrels trimmed, 
which I have put down as untrimmed ; the reason for that is, that there was 
heads missing for those, and I  treated them as untrimmed.

Q. Did Jerry O’ Donnell have anything to do with the transportation of 
these goods from the Grand street shop ? A . H e d id ; he was foreman of 
that sh op .•

Q. Have you seen his account ? A . I  have.
Q. How does that agree with the account he made up ? A. Was not your 

question before in reference to Jerry O’Donnell?
•j a  Q. No ; we were talking of Tom. A . I  thought you was talking of Jerry,

Q. How did your account agree with Jerry O’Donnell ? A. 1 didn’t see 
his account at that time.

Q. How did you make up your account at that time ? A. From the men 
receiving them; I  knew where they came from.

Q. Have you verified your accounts with Jerry O’Donnell’s ? A. Yes.
Q. And you never saw Jerry O’Donnell’s account till within a few days? 

A . No, sir; I  never saw his books.
Q. How did you and he agree? A . W e agree.
Q. From the information you got at the time, you believe you were right, 

2 0  and from your information since, you are not corrected? A. No, sir: I am 
of the same opinion.

Q. Havn’t you looked at Jerry O’Donnell’s books since? A. Yes.
Q. Do you agree or not ? A . W e do.
Q. In all the things that relate to his account? A . Yes.
Q. Did you endeavor, about January, 1872, and thereafter, to get an accu-

rate account from Shanly ? A . I  did.
Q. Tell us how often you asked from Shanly, an accurate account of these 

things that came down? A . I  asked Mr. Shanly a number of times fora 
statement of the whole account.

30 Q- When did Shanly go away? A . About the 14th of March.
Q. How often, before the 14th of March, did you ask him for an accurate 

statement? A . About half a dozen times.
Q. Did he promise to give you a statement? A . Yes.
Q. Have you ever received any ? A . No, sir.
Q. Have you, since the 14th of March, spoken to him more than once tor 

it? A . Yes.

40

50

60

Q. Has he ever given it to you? A . No, sir. , , .
Q. Did he admit, or not, whether he had accounts? A . He said he 

accounts of these things. , .
Q. You have stated the balances that appeared on the ledger of M attlues i 

now take the checks and bills and show what the balances were? A. 1 wi 
take one side of the account first. . , .

[The court]— Is there any dispute as to the fact that there was indebte 
from McMahon to the Sugar House Company ?

[Mr. Linn]— They say so ; I  don’t know that I  shall dispute it.
Q. Go on. A . December 5th, check for $4000, checks given to McMa i 

December 10th, check for $802.75, to pay the balance of December 1st.
Q. Then the account started at this date with a balance ? A. W it 

ance due to McMahon and this check of $802.75. t POfac*
[The court]— A t any point where counsel can find there is a balanc 

count giving a starting point, it would be well to start from that. . , .
[Mr. Gilchrist]— This is a case where the accounts may be consi

start anew. . . on
Q. A t that time, that check squared up? A . Yes ; that is the b

thQleNext check ? A . December 10th, 1870, $3000; December 17th,J>2500j 
December 24th, $3000; December 31st, $3000 ; then there is a bill reu ^  
to M cMahon; I don’t find the bill here, but it appears by a reduction 
account, ordering the bill to be paid. 31st,

Q. [Showing witness bill]— W hat date is that bill? A. Dec t jnto 
1870, $8180.77 ; less our bill, $212 .7 5 ; the bill is not receipted; it we
the account.
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Q. Go on; what is the next cash? A . January 7th, $3500 ; January 14th, 
$3000; January 21st, $4000; January 28th, $3500; January 31st, a bill in 
the same way his bill rendered, and there is also a reduction less our bill,

Q. As you go along with those checks, state who signed those checks and 
who endorsed them? A . December 5th, 1870, check to the order of B. 
McMahon, endorsed by B. McMahon, per Shanly ; I  know these to be the 
real signatures of those gentlemen.

Next, December 10th, $802.75, to order of B. McMahon, endorsed by Ber-
nard McMahon himself ; I  know these signatures to be the signatures of those 1 0  
two gentlemen ; Jurgensen was the treasurer of our concern.

December 10th, to order of B. McMahon, signed by Jurgensen, treasurer, 
endorsed by McMahon himself; those signatures are genuine.

December 17th, to the order of B. McMahon, $2500, signed by Weichers, 
vice president, endorsed by McMahon ; endorsements and signatures correct,

December 24th, 1870, $3000 to the order of McMahon ; signed by the treas-
urer; endorsed by McMahon himself; signatures correct.

December 31st, to the order of B. McMahon, $3000; signed by Wiechers, 
vice-president, endorsed by McMahon ; signatures correct.

January 7th, order by McMahon, $3500; signed by Wiechers, vice-presi- 20 
dent; endorsed, for deposit, by the Second National Bank, Jersey City, by M. 
M’Guigan ; it is not endorsed by McMahon ; that has the bank mark of being 
paid.

January 14th, to order of B. McMahon, $3000; signed by Wiechers, vice- 
president ; endorsed by McMahon ; signatures correct.

January 21st, order of McMahon $4000; signed by Wiechers, vice-presi-
dent ; endorsed by McMahon; signatures correct.

January 28th, to order of McMahon, $3,500 ; signed by Wiechers, vice- 
president; endorsed by McMahon, per Shanly; signatures correct.

I gave you an account of a bill being deducted, $208.36, January 31st; q q  
another bill, with a reduction from the amount of his bill, $41.44; that was 
taken from one of his bills.

February 4th, check for $4000, to order of McMahon ; signed by Wiechers, 
vice president; endorsed by M cMahon; signatures correct.

[Mr. Linn]— W e will be content with the proof of the books.
[Witness]— The ledger itself shows some cash paid on account of the next 

month, where the bill for the previous month shows after the cash has been 
paid for that month— sometimes it shows that way.

Q. [By Mr. Linn]— Those balances you have taken from those books?
A,YeSl . A Q

[Mr. Linn]— Then we will take that statement, and if I  want to examine *  
hereafter, he will be here to be examined.

t m ^ l^irist]— Then the statement he has made will be taken as true?
[Mr. Linn]— Yes— subject to the examination, if we desire.
[the witness]—That check which I  thought was signed by McGuigan, I  

signature of McMahon.
What is the balance shown by the ledger on the 30th of November, or 

me 1st of December, 1861 ? A . $11,836.89.
[Mr. Linn]— That is about right— somewhere in that neighborhood.
h!- M as there any interest charged on the books against McMahon, for 50 

^ad va n ces? A . No, sir.
Hpi j[a* was the final balance December 1st, 1871 ? A . $11,836.89.

Af t\ , urt]— It is ascertained what the balance was about the 23d or 25th
01 -December ?

Linn]— No, sir.
O w ? ^ cLfist]— W e can ascertain that.

* jv "hat was the next payment after the balance of November 30th. 
t7 e<̂ember 2d, check for $3000; the next is December 9th, $3000; next, 

mber 16th, $3000; next, December 23d, $4000.
A Th ° W ke the bills for the month of December— the old house first? 
her 3D •* 10,lse Lill is rendered by Shanly, in the usual way, up to Decem- 

’ “  covers much of these goods that have been in controversy.

6 0



136 COURT OF ERRORS A N D  APPEALS.

10

20

30

40

Q. Can you, by a little calculation, state exactly what was delivered up to 
the 23d? A . I  can’t say, till I  look at my books, whether I can do it right 
away,

[Mr. Gilchrist]— You may look at that and we will call you again for it, 
. Q. Tell us— after the first of January, who paid for the material and labor, 
which resulted in the production of the barrels and other things, sent by Shanly 
to the sugar house ? A . The sugar house company themselves.

Q. That is they paid for the lumber and materials of all things that were 
made after the 1st of January ? A . Yes.

Q. [By the Court]— Do you mean to say that? A . W e paid for all except 
these things which appear in my account as coming from Bernard McMahon.

Q. Ho you mean to say that for everything outside of the matters in this 
suit you paid for the materials and the labor after the 1st of January? 
A . Yes— the company.

Q. Did you have the care of paying the labor ? A. I  did.
Q. And paying the materials ? A . I  did.
Q. And you had orders to do so after the 1st of January ? A. Yes.
Q. Some of those things that were brought in on the 2d, 3d, 4th, 5th, and 

6th of January, were they, or not, part of those things for which Matthiessen 
paid the materials and labor ? A . I  see, by reference to one of my papers, a 
matter of some staves— some syrup barrel staves; I  think there is some 3000, 
it may be 2700; in the hurry, I  didn’t fix it in my mind positive; they 
appear on one of my statements as being taken from stock on hand belonging 
to Bernard McMahon.

Q. Did those staves enter into this account of yours as paid in discharge of 
the $11,000, or not ? A . Not on the later statement.

Q. Not on what later statement ? A . The statement I  made up, showing 
the condition of the account on the 5th of January; it does not appear on 
that paper of the 5th of January; I  think it is an oversight.

Q. You made up an account on the first week in January of what articles 
that came into the refinery between the 27th and the 5th; did you, at that 
time, fix the prices for those articles also ? A . Yes, about that time.

Q. How near to that time ? A . I  can’t positively state at what time I 
made up that account, but I  must have made it up quite early in the month 
of January. »

Q. How does that, as to value, agree with the statements you have now 
given us as to. the value of the things you have put down, as to the prices and 
total? A . It agrees; as to totals, there is a slight difference ; my impression 
is, there is a difference of about $18 in the totals.

Q. The account you made up in January, 1872, don’t differ from the ac-
count you have now made up but about $18 ? A . No, sir.

It e-cross-examination.
Q. From the 1st of January on, you were engaged in your office, at Ihe old 

sugar-house? A . Yes.
Q. That was your particular place of business? A . Yes.
Q- You had no occasion to go to any of the shops of McMahon? A. I 

did, frequently.
Q. When, and for what purpose? A . I  went about the 1st or 2d ofJanji- 

k a  ar^’ see condition of the Morris street shop; I  recollect of going in 
0(1 there, and also of taking an account of stock in the Morris street yard, and 

also the yard on the corner of Washington and Morris streets—that is the 
stable place.

Q. How often were you in those shops from the 1st to the 6th of January? 
L. I  can’t say.

A . No, I  should say not.
A . i  can't say,

Q. Every day ?
< Q- It was not your business to superintend any of those shops? A. No, 

sir; except when I  wanted to satisfy myself as to paying a bill, I would per-
haps go up there.

Q. Do you know where the material came from which was worked up in 
60 those shops between the 1st and the 6th of January? A. All the materia
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anything about that. 
ihose were worth $37.50 a thousand ? A . Yes.

10

20

Q. Yes. A. The barrels came from collectors, and there was a considera-
ble of stock which came and was taken account of as belonging to McMahon.

Q. You can’t state, certainly, where all the goods came from which were 
worked up in those shops between the 1st and 6th of January ? A . I  can 
tell from my books and nay papers.

Q. In the receipt of goods at the sugar-house, how did you distinguish be-
tween those goods which are in controversy in this suit and which are not in 
controversy, between the .1st and 6th of January ? A . Those which came 
into the shops after the 1st or 2d of January, came from the Morris street 
shop, except, as I have got it down, a few barrels coming from the Grand 
street shop, and all those barrels in the Morris street shop had been counted 
on the 1st of January, and an inventory made of them, which inventory I  
have, and those barrels which were trimmed went down to the old house and 
No. 1 shed ; there was 242 untrimmed barrels remaining, and seventy potato 
barrels; those I credited on the same account, to McMahon, as remaining in 
the shops, and after the 1st of January everything which came down, came 
down in the usual way, to be used.

Q. Now, do I understand you to say that after the 1st of January all the 
goods which came to the sugar house came from the Morris street shop and 
from the Grand street shop ? A . N o ; not all the goods.

Q. I was asking you how you distingushed between the goods which are in 
controversy in the suit, and which you received between those dates, and the 
goods which are not in controversy in this suit ? A . I  am stating a matter of 
net, that the barrels which came from the Morris street shop were all of our 
barrels after the 1st of January, except the two hundred and forty-two and 
seventy.

Q. Where were they brought from to the Morris street shop ? A . From 
the collectors—men that would go out throughout the city and throughout the 
country, I suppose.

Q. Do you know that none of those barrels were delivered in pursuance of 3 0  
previous agreements made by McMahon for the delivery of the barrels? A .
If they were we paid for them.

Q. You know you paid for them whether they were trimmed or untrimmed, 
whatever condition they were? A . Yes.

1 » t t  Was Mention, then, to strip the premises of everything up to the 
st of January, so that Matthiessen owned everything that was there of stock 

on the 1st of January? A . Yes.
* ii« °  *^at rea'ly after the 1st of January McMahon didn’t own anything 

stall? A. No, sir.
Q. Do you know where these staves came from that you have iust men- 
oew  A - 1 couldn,t saY*
0  w?re they manufactured into? A . Syrup barrels.

Who paid for the manufacture ? A . The Sugar House Company. 
t 1° Paid for the staves ? A . I  don’ t know that anybody paid for them :
1 ned£ ed them on his account.

0  * a were Ŝ aves which belonged to McMahon ? A , Yes.
And you suppose Matthiessen had bought them of McMahon, and they

O ^ ese °ther goods? A . Yes.
i-Jr! Want were these staves worth? A . $35 a thousand, besides cost of 

$2.50, making $37.50 a thousand.
Was there not eighteen thousand delivered to McMahon on the 30th of

cember, which came into Matthiessen’s possession from Robertson & Co.?
Al 1 don’t know.

Ad y°u know is that there were three thousand came into Matthiessen’s 
P session ? A. Three thousand seven hundred.
know » "U*L*0n kQ°w what became of the balance of the $18,000? A . I  don’ t

40
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examination. (JO
H- Lohowing witness paper]— Whose figures are those on the back of that

S
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paper which Mr. Shanly has just given to us? A.. I  recognize them (point, j 
ing) as Mr. Shanly’s.

Q. Look at your own figures that you have given us for the 983 new barrels, 
would those figures correspond with your figures ? A , 983 were new barrels. | 

Q. Does, that memorandum correspond? A . Yes.
Q. And you consider them Shanly’s figures ? A . I do.
Q. It corresponds exactly with your accounts. [Showing witness another ! 

paper]— In whose handwriting are those figures ? A . Mr. Shanly’s.
Q. How does that agree with the statement of the trimmed barrels—494? I 

A . E xactly; here are 70 potato barrels just as I  testified; here are 1017 new; 
that corresponds with 983 and 34,

Q. [Showing another memorandum]— When do you think that paper was 
written, and what time does it relate to? A . I  see some items here which I 
have also in my inventory, from the Morris street shop; I see other items j 
which would seem to indicate that it was beyond that time; I also see five 
kegs of nails down which I have got.

Q. [Showing another paper]— Here is a memorandum I think in your 
handwriting; see if that recalls anything to you ? A . I think this refers to 
that time when we were manufacturing ourselves; that is, this yellow paper; 
it has nothing to do between the 27th and the 6th.

Q. [Showing another paper]— Here is another memorandum brought by 
Shanly ; what does that relate to ? A . This I  recognize as being the foreman j 
of the shop in Essex street— Sweeney’s shop— Sweeney was foreman at the 
time we took hold of the work, and had it the whole time while we were pay-
ing wages and buying material; judging from the items here, I  should say it 
was after the 1st of January when we took account of stock and tools; that ap- 
pears to be tools. • . ' . ,

Q. I  show you another paper from Shanly; isn’ t that Patrick McMahons j 
handwriting; look and see whether it agrees with what you have sworn to, as j 
to the stock you had on hand ? A . Yes, it agrees with what I have sworn to 
and it is in McMahon’s handwriting, 417, 242 and 70; I recognize also on 
here, another item of 709 hogsheads which I  put in my statement, less 382 sold 
by the administrator; that comes out exactly again.

Q. In whose figures are those on that McMahon paper ? A. I should say 
that the three items that go to make up the gross sum, are Mr. S h a n ly ’s, and 
think the addition was made by m e; I  see this corresponds also w ith an in-
ventory taken on the 1st of January, which I  have referred to  as stock in 
Morris street yard; it agrees perfectly with what I  have given.

Q. That 2360; can you tell what that is on this paper; is that the total o 
the trimmed barrels ? A . Those I  see, correspond with 23,700 hoops; this 
should represent the price and that corresponds with my account of the 
hoops which I  have. , , f

Q. W hat is that ? [Showing another paper.] A . Fixtures and stock 
the Grand street shop, December 30th, 1871. # # . . , .

Q. That paper comes from Mr. Shanly ; in whose handwriting is it ian ' 
is it signed by? A . Signed by J. O’Donnell; he was foreman of the Dra 
street shop. _ , „

Q. [Showing another paper]— Can, you recognize any of that hanawr g 
of any of the figures on it? A . Y es ; the handwriting of Darnel jAon‘ 
was foreman of the molasses barrel shop in Morris street, next to the co p 
shop where Patrick McMahon was foreman. _ u 1 else?

Q. Do you recognize any figuring on there, as belonging to any  bo y • 
A . I  do ; 20,600 x  18 making $37.80, which, I  think, corresponds with anew  ̂
entry upon my account; it seems to be for hoops; that is the sum > 
should say. . j can>t

Q. W hat does that figuring upon Bellont’s paper appear to her • • ¡n
state what that refers to ; [on being shown another paper;] thispap  ̂ ^

60

the handwriting of Daniel Lyon ; the two bottom lines aPP®ar 
handwriting of Mr. Shanly; that figuring at the top is Mr. Shan y ‘5 being 
reference to some poles, I  should say; the other side of it is horses; L ffag
shown another paper;] this relates to the tanks; I  see on here
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seven hundred and fifty feet that is ordered by F. 0 .  M . ; I  gave an order on 
the 25th of January for about that number of feet.

[Mr. Gilchrist to Mr. Shanly]— Where did you find those papers?
[Mr. Shanly]— At Mr. Weart’s office; some of them at Mr. Weart’s ; some

ofthematmy house, this morning. . r ,
[Mr. Gilchrist to Shanly]— How long were you at work in Mr. Wearts 

office?
[Mr. Shanly]— About an hour.
Q. How does that agree with the measurements you made of the tanks ?

A. The item 9248 I  don’t understand; there is a word that I  can’t hardly q() 
make out; I think it is “  afterwards;’ ’ there are two items which go to make 
out 9248, which appeared in the previous part of it.

Q. How much is under that after? A . 3260, which, with those two sums, 
make up the 9248.

Q. How does that compare with the number of feet in the tanks? A . E x-
clusive of those figures which appear twice, there is a difference of two thousand 
and twenty between the actual measurement of tanks and lumber, apparently 
bought for the tanks. ■ t ■

Q. There was more lumber bought for the tanks than Was used in them, 
you think? A. Y es; there naturally would be some. 20

Further examined by Mr. Linn.
Q. You have been shown several pieces of papers, with memoranda and 

figures—do you know certainly by whom those memoranda were made?
A. I do; those I  stated I  am sure of.
, Q. You are quite certain they were made by the persons whose names you 

have given, from your knowledge of their handwriting and their figures ?
A. Yes.

Q. Do you know when those memoranda were made? A . No.
Q. Do you know for what purpose they were made? A . No.
[Mr. Gilchrist]—W e will Want you to give McMahon’s side of the account 30 

from the 1st to the 23d of December.

0. M. Matthiesson, one of the defendants, sworn for the defence, testifies 
as follows: ,

Direct-examination by Mr. Gilchrist.
Q- You are president of the Eefinery Company ? A . I  am.
Q- How many years have you been engaged in the manufacture of sugar ?

A. Since 1850—twenty-three years.
Y°u learned the trade from the beginning did you? A . Y e s ; all parts

o' have you known McMahon? A . Since 1862 or 1863. [̂Q
18M  ̂ en you commence to manufacture sugar in Jersey City ? A . In  
[obd; he was then furnishing us barrels; at that time the firm was O’Donnell 
. bo.; he was one of the firm; he had charge of the trimming of the barrels
m Jersey City. ’ 6

Q- When did McMahon become the sole person furnishing the cooperage 
or you? A. I think in 1868: I am not quite certain about it though; about 
that time I should think.

r  Jeh us when it was that you began to make advances to him for barrels 
°i”er things you purchased ? A . May I  state the reason why ? 

with i h  1^70 we had made a contract with McMahon to furnish us
j barrels and cooperage stock, and in 1870, in the summer, he didn’t 5 0  

sue iiU8 barrels as we needed them; we sometimes had a great deal of 
tom k * ou?^t 1°  have been in barrels and was not; I  then told him he had

provision for barrels, that it should not happèn again, because it was
8 great loss to us— [Interrupted.]
18H ^  US wh.a* was the general extent of your business during 1870 and 
in a' j 11 ^hat inconvenience it was to you to want barrels to put your sugar 
I daDCt W“ere *he sugar lay, and what was the trouble in your business ? A . 

re say at that time we required fifteen hundred to eighteen hundred barrels
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a day, and if we hadn't the barrels we could not ship the goods, and the man-
ufacture of sugar went on, and gradually we got our floors so full we didn’t 
know what to do with our sugars; we had sold the sugars frequently in 
advance, and customers would ask us why you don’ t send us the sugar, and if 
prices had gone down they wonld have made a claim against us; in the sum-
mer time it is always difficult to get barrels, and I suppose he had to pay 
extra price for them; in the winter time it is a time when barrels are more 
freely collected and our business is not so brisk; he collected barrels and 
stored them away to have them for the summer time when our business is 

1 0  brisk, and also when it is more difficult to get barrels; as he had invested a 
great deal of money in real estate he hadn’t money to pay for the barrels as 
they came in, and for the purpose of aiding that we advanced him money on 
account of the barrels he was going to furnish us, and that, according to the 
books, commenced in December, 1870, and it went on during the summer and 
during the whole of the year 1871; in the summer time of 18711 noticed him 
going very frequently to a liquor store and coming out of it pretty often, and 
sometimes under the influence of liquor, and I  thought that would not do, so 
I  requested him to pay me back.

Q. About how early did you commence to press him for the payment of 
2 0  money? A . I  should think July or August.

Q. W hat was the amount due to you, according to the books, in July? A. 
I  remember now he owed us about $15,000 once, and I had a statement made 
up by the bookkeeper and showed it to him, and he took it home with him, 
and he acknowledged it was correct.

Q. About what time was that? A . I  see here is an item• of $14,000in 
August. [Looking at memorandum.]

Q. You say you furnished him during the summer; would you say that is 
the balance you furnished him ? A . I  remember I furnished him that balance 
of about $15,000, and I then requested him to return the money or make it 

30 good in some way; he offered me his business; he told me I should take the 
business as it was, and he would be foreman of the cooper business; I refused 
to do that; that was about'August.

Q. In September ? A . Whenever he then afterwards came I demanded a 
settlement, and still I  could not stop then because our business was very brisk 
and I  had to let it go on ; on the 2d of December he again came to me for 
more money— for $3,000; perhaps he may have asked me for more.

Q. W hat was your usual way of paying him money? A. I gave him an 
order down to the W all street office, where Mr. Wiechers and Mr. Jergensen 
were.

40 Q- This check of December 2, 1871, how was that given ? A. I gave that 
myself.

Q . It was not usual for you to give a check on your own bank account. A. 
No, sir ; this is the bank account of the company.

Q. But you didn’t usually give checks ? A . No.
Q. You usually gave an order on the treasurer and Wiechers would give a 

check? A . Yes.
Q. State to the jury what occurred before you gave that check; what was 

the understanding between you-and him ? A . I refused to advance him any 
more money, and he said he had to get more money, otherwisehe had to stop 

5 0  the business ; he then offered me his property again ; I  told him I could no 
take his real estate; I  would accept his cooperage stock, whatever 1 cou 
use as cooperage, and he agreed to that, and when I gave him the cnee ^  
told him, “  Now, McMahon, you understand that our agreement is, tha 
cooperage stock belongs to m e ; ”  he said, “  Y e s ;” and with that I gave 1 
the cheek. « <

Q. W ho was present at that conversation? A . It was between Vi 411̂  
o’clock that he came, and when he came in, nobody was in there; during 
conversation, the delivery clerk, Mr. Cubberly, came in. , ^

Q. And he heard a part of it ? A . I  suppose so, because we talke i 
60 loud; we were both excited.

Q. Subsequent to that agreement, that you should have the stock, w
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any conversation between you and him as to the removal, and who should 
pay the expenses of it ? A . After this agreement was made, I  went to consult 
you, [Mr. Gilchrist,] and you told me the better way was to have possession 
of the goods; coming from the office to the refinery, I  met McMahon on the 
sidewalk, in front of his shop ; I told him where 1 had been, and I  told him 
I should remove the barrels as soon as I  had room for them ; I  told him,
“How shall we remove those barrels ? ”  he said, “ I  will give my teams that 
you require;” I  told him those teams of Campbell’s didn’ t belong tom e, 
consequently I would have to pay for the removal of the barrels, and he said,
“Allright; whatever the charge is, I  leave that to you; I  will make that 10
(mnn "

Q. For what was it that you were to have that cooperage stock ? A . For 
money due the concern— to the company.

Q. At that conversation, was the amount of that indebtedness due from him 
to you the subject of conversation? A . Not the exact figure; the figure was 
mentioned at about $11,000 .

Q. You haven’t stated about what time it was you had this talk about the 
expense of removal ? A . It must have been within a week, I  should think ; 
it was not the same day we had the agreement— it was three or four days or 
a week afterwards.

| Q. At that time, had you the slightest suspicion that he was unfit to make 
a contract ? A. No, sir.

! Q. Had he given you any evidence of being insane or lunatic ? A . No, 
sir; the only trouble I  found with him was, that he frequented that liquor 
shop, three doors from his own shop, belonging to Masterson; I  saw him 

I going in and coming out of there .entirely too often, for my satisfaction.
; Q. What was the condition of your premises as to the practicability of re- 
i ceinng into them the stock ? A . W e had to make room in our own store- 

k*re O’Donnell’s shop in Morris street.
What was the reason, after you had been advised by me that it would 

e wise to take those things into your possession— what was the reason of the 
elay from that time till you did take them into your possession ? A . Be- 

ca“se?’e bad not room to store the barrels.
at* , e happened in relation to the execution of the first power of 
lO thio ^ o u t  the middle part of December— I should say about the 
at °r • j  ̂Passed by his house; he was in his basement, and knocked 

. ' t T i *  ôr me come *n > be told me he had made up his mind to 
gi  ̂ jd, an(i that whether I  was satisfied to leave the business in 
, j / 8 bands; I  told him I  was ; then the power of attorney was drawn up 

^  Presence, in McMahon’s basement; Shanly and Vreden- 
anda uTi.- ere > Vredenburgh read the power of attorney to McMahon, 
sitrnPifl^Tvr^^^her he was satisfied, and he said he was; then it was 
thatD  ̂McMahon, and witnessed, I  think, by me and by Vredenburgh ; 
that ™°Wer. °t attorney, I  understand, was destroyed afterwards, and the reason 
to it- fh ^lven V* me for destroying it was, because there was no seals attached 
as the At?0 anot . power of attorney, if  I  remember exactly, the same thing 
it to M i ’ was signed, and Shanly was present, and I was present; ’ I  read
before same way as Vredenburgh had done, and McMahon,
b,19in sa d̂ he understood it perfectly— that it was to give the

TT ®banly’s hands; he signed it, and I witnessed it. 
under whose directions were these goods removed— this stock ? A . Mr.Shanl
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quite ?barge of the receiving of the stock ? A . That, I  am not
kn0w A«! . out i but in the new house it was, Fering and Cubberly; I
Btore-honse T^n >̂rece v̂ed them in one house, but who received them in the 
bins who h ?n 1 remember; in the old house they were received by W il- 
the meltin *** cbar8e ° f  receiving the barrels before; Fering was foreman of 
the barrQi„^ ban> and as we were not to work there, he took that part of all 

Q The We received in that melting pan.
®ud Shanfv W3S ^  êt êr sb°wn that Vredenburgh appears to have written, 

7 says he got from you ; a letter dated January 4th, stating that Dr.
60
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Varick said lie was not fit to execute the mortgage; do you recollect the re-
ceiving of that letter ? A . No, s ir ; I  have no recollection of it.

Q. Have you any recollection of giving that letter to Shanly? A. No; I 
know that the mortgage had been talked of long before; McMahon always 
promised me to pay me up with money he would get from a mortgage on his 
property.

Q. How early did that conversation commence ? A . I  should think in 
August; he promised that he would raise money, at least told me he was going 
to raise it by mortgage; he was trying to get a mortgage on his property.

Q. Shanly has talked about your telling him to put down a $1000, as due 
to you in this statement made to creditors; how did that come abont? A. 
Shanly told me that the creditors of McMahon wanted money, and as there 
was no money, and there was property, I  advised him to make a statement of 
the affairs of McMahon, so he d id ; and he then asked me “  how shall I put 
you down ? n as I  didn’t know exactly how we stood and as I  was convinced 
that these things that had been removed, didn’t cover our indebtedness, I told 
him to put us down as creditors for $1 0 0 0 ; I  never charged any interest on 
my advances.

Q. From the time of the removal of this stock that was on hand, how was 
the business conducted; how was the material paid for from the 1st of Jan-
uary, and the work paid for ? A . The material was paid by us, also the labor 
paid by us, because there was no cash to pay for the things with, and if the 
laborers had not been paid, of course they would have gone away; and to 
keep the business going for McMahon, I  agreed to pay ; and to some of the 
barrel collectors 1 advanced money.

Q. The material purchased after the 1st of January, which was manufac-
tured after that date, who paid for it? A . W e did. .

Q. And the labor done on material that was bought after the 1st of Jan-
uary, and that was bought before the 1st of January on stock you got from 
McMahon, who paid for that labor ? A . W e did ; we paid the men directly 
from the 1st of January, and before that we paid money to McMahon.

Q. W ho paid for the work done on the stock that McMahon agreed to give 
you on the 2d of December; who paid for work on that stock, the stock you 
got on the 26th of December, whioh you agreed for on the 2d ? A. Whatever 
was trimmed after the 1st or 2d of January, we paid for; and the work tha 
was done on the stock after the 1st of January, we paid for; and stock tna 
was got after the 1st of January, we paid for. «

Q. W hat was the reason you paid for the labor after the 1st of Junuury • 
A . I f  the men had not been paid the last week in December, and if they ^  
not been guaranteed all their wages to be paid, they would have gone and w 
would have had no coopers, and consequently no barrels to put sugar in.

Q. W hat was the understanding between you and Shanly or McMahon, 
to the material worked up after the 1st of January ; for whose benefit ltsno . 
be—the profit on the manufacture? A . It was for McMahon. ,

Q. When he died? A . After he died  Mrs. Staff and Mrs. McMahon ana 
Mr. Shanly, all three came io me and wanted to know whether I cou 
keep the business for them; I  told them it was entirely out of niy po^h

50

all I  could possibly do I  would do ; the business was carried on just the sanie.
tocai

ness ? A . I  toft Shanly I  would agree to carry it on for a certain time
<5- Did you give them any time to raise

60

mess was rameu ---- .
the capital to carry on the busi-

____  __* ___ ____ _j * _____ „„ carry it on for a certain tune,
think the first time was four weeks; then when Mr. Weart took charge o 
estate, he gave first, I  think, two weeks; and afterwards, at my re(lae ’ t 
added two more weeks, to give Mr. Shanly and Mrs. McMahon a cnan 
get some capital; Mr. Shanly tried to raise money, and different par ie 
to see me about it. 1 yoU

Q. When these powers of attorney were executed in your presence, . 
believe or not whether McMahon understood what the purpose ox 1 
was? A . Perfectly and distinctly. < T nt)0Se so;

Q. H e was then expecting to go abroad for his health? A. i  ®nPP 
the first interview I  had with him about the power of attorney he j0
tioned that he was going to Ireland, but the second time I read t e p 
him he then said he understood it perfectly.
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Q. Were those goods removed by force, against anybody’s will who was 
connected with McMahon ? A . No, sir.

Q. Shanly has spoken that about the 20th of December you came to him 
and asked him and said, “  Now, I  want these goods rem oved;”  what I  ask 
you was, whether there was any objection, to your knowledge, made to your 
taking those goods? A. No, sir.

Q. By McMahon or any one about his establishment ? A , No, sir.
Q. What I want to get at was, whether or not there was anybody who 

objected to your taking that property, so far as you knew ? A. No, sir.
Q. And whether you recollect your conversation with Shanly about it ? A . 10 

We had a conversation about it; whether it was exactly that time or not I 
don’t know; it was prior to the removal of the goods.

Q. Did Shanly assent to it? A . Y e s ; he ordered McMahon carmen to do 
the work.

Q. And the great part of it was done by his carmen, wasn’t it? A . Yes.

C ro ss-ex a m in a tio n —
Q. On the 2d of December, 1871, there was due from McMahon to your 

company something over $11,000 ? A. Yes.
Q. For advances previously made? A . Yes.
Q, And which had been made from time to time during the course of the 

past year? A. Yes.'
Q. You were dissatisfied and desired pay for that? A . Yes.
Q. And then McMahon sold to you the stock he had on hand in payment 

of that debt? A. He agreed to give it to me in payment o f that debt.
Q. Did you know how much stock he had on hand ? A . He told me he 

had about twenty-five thousand untrimmed barrels ; he gave me a statement 
of what he had about.

Q. Had he enough on hand to pay the debt? A. Yes;, according to his 
statement.

Q. Was he delivering to you daily at that time, stock for your establish-
ment? A. Yes.

Q. And after he made that agreement you advanced still further Inoneys to 
him in payment of these goods which was delivered from time to time ? A. 
The barrels that he took from the collectors—he had to pay for those.

Q. You advanced money for that purpose—some $13,000? A . Yes.
Q. This money which you advanced to him during the month of December 

was to pay for that stock which he was getting in from time to time, and 
which he was working up for you ? A. Yes.

Q. But the stock he had on hand on the 2d o f December he sold to you in
payment of this $11,000 and odd dollars ? A . Yes.

Q. When did you first learn that McMahon’s mind was affected ? A . I 
on®e met Dr. Varick coming from New York in Wahington street, and I 
asked Dr. Yarick—that was after the 1st o f January— what was the matter 
with McMahon; he told me that he had softening of the brain; I  asked how 
mng it might last; he said he might die to-morrow, and might live a long 

was the first time I  knew positively.
Had you heard before that that he was out of his head ? A . Yes.

TtV i  ̂y°u seen him frequently? A . I  saw him prior to Christmas, and
~‘In* I saw him once after Christmas—between Christmas and New Year’s.
0- What was his condition then when you saw him ? A . Fie was down 

i f ®  the basement talking about different things and talking about going

Q* Did you observe anything then in his conduct unusual? A . No, sir. 
sa I,‘ °U never saw anything strange in his conduct? A . I  have, when I  
drf k m Un<̂ er hquor, and I thought this trouble that he had was caused by

Xou say his conduct was strange, but you attributed it to his excessive
0 A: Yes- . . i .'*■ what did you see in him that was strange in his conduct? A .  I  saw

1111 acl iike a man that was under the influence of liquor.
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Q. Describe wliat you saw ? A . In the summer, in August, when I saw 
him coming out of the liquor shop, he had the odor of liquor on his breath, 
and it is difficult for me to describe it.

Q. Did you talk with him? A . Yes.
Q. W as there anything peculiar in his manner of speaking? A. He was 

talking silly ; talking like a drunken man would talk, I  should think.
Q. Did he stagger? A . No, I  never saw him stagger.
Q. Did he stammer in his speech? A . Not that I  remember of; but it 

was his nonsensical conversation.
Q, When men are drunk they are very often silly? A . Yes.
Q. What did you underetand was the matter with him when yon saw him 

at the house, between Christmas and New Year? A . I  attributed it to the 
drinking; I  thought he suffered from excessive drinking.

Q. [By the Court]— You thought it was delirium tremens? A. Yes.
Q. There was that same indication about his conduct that there would be 

about a man that was laboring under delirium tremens? A. Yes; it was 
natural for me to believe that because I  had often seen him drunk.

Q. When did you commence removing this property from his shops to 
yours ? A . Between New Year and Christmas; I suppose the testimony that 
it was on the 27th is correct.

Q. Did your employees assist? A . Yes.
Q. Did your carts assist ? A .  The carts which we employed— Campbell s,
Q. By whose directions did Campbell’s carts come? A . By my request.
Q. Have you any knowledge of your own of what amount of goods were 

removed ? A . Only what I  know from the books.
Q. Did you know, at the time this first power of attorney was executed, 

that he had been to consult Dr. Hammond? A . No, sir; because I think 
the power of attorney was executed before the 23d or 22d; I  think the second 
was executed before he went to Dr. Hammond’s ; I  don’ t think it was on the 
23d, because the 23d is my birth-day. . „

Q. W hy do you think the second was not executed on the 26th? A. lie- 
cause, so far as my recollection serves me, it was before Christmas. t .

Q. Have you a distinct recollection about the time ? A . My recollection is 
it was not after the 23d ; it was not after Christmas, consequently it must be

A . That is, so far as my

suit

before Christmas.
Q. W hy do you think it was before Christmas ? 

recollection serves me, it was before Christmas. .
Q. W as this power of attorney spoken of before McMahon had been to co 
It the physician ? A . I  don’t know when McMahon consulted a physician. 
Q. Didn’t Shanly tell you that the physicians advised him. to go away. 

A . The first talk I  had about a power of attorney was, when 1 pa 
McMahon’s house, and he was in the basement of his house, and he hn 
at the window and asked me to come in ; he then told me he was going 
Ireland, and if Shanly would be satisfactory to me to conduct his business, 
he would give him a power of attorney, and I told him yes. r

Q.-'iDid he say what he was going to Ireland for? A . No; I tol
envied him, I  would like to go to Europe myself.

Q. W as he then complaining of his health? A . No ; he was 
i his house, if I remember right; he went out with me— left his 
Q. H e didn’t say anything about a physician, then— about be

not confined

A . No, sir. , . orinWerof
Q. Do you recollect when Shanly afterwards spoke to you about p 

attorney ? A . H e may have done so, because I  was a witness.
Q. W hy did you go there to witness it? A . A t Mr. Shanly s req 
Q. Mr. Vredenburg was there at the same time? A . Yes, sir.
Q. And he witnessed it also ? A . I  think he did.
Q. Did Mr. Shanly request you to go both times ? A . Yes. 0f
Q. W as there anything said to you about destroying the n«■ r " , ^  

attorney? A . I  understood so; otherwise I  should not have wi j0 jt 
second one; I  understood it was destroyed because it had not any wafl 

Q. You didn’ t hear anything about the manner in which the 
written ? A , No, sir ; only what I  heard here,
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Q. When was the last time you saw McMahon out of the house ? A . X 
don’t know.

Q. Did you see him away from his house after Christmas? A . No, sir.
Q. Can you tell how long prior to that time it was you saw him out of his 

house? A. I heard it stated here it was on the 23d of December that he went 
to the house and didn’t leave the house; that might have been the date* X 
don’t know.

Q. Did you know that any negotiation was going on about that time to 
raise money by a mortgage for him ? A . Yes.

Q. What was that money to be raised for ? A . To carry on the business.
Q. That was not to pay you? A . I f  he had it any time I  suppose he would 

have given it t,o me, but as I  refused to advance him any more money, of 
course he required money to carry on the business.

Q-Was not all this money advanced to McMahon for your interest and 
benefit’ rather than for his; wasn’t it necessary that you should have a Supply 

t ot barrels, and wasn’t that the reason that you advanced the money? A . It 
was necessary that I  should have a supply of barrels, but I  could get them 
om other persons just as well as from McMahon; I  have got them from 

otner people since, a great deal cheaper.
,A  5 hy. did you deal with him and advance him money ? A . Because I  

! T  McMahon and I  was under a contract with McMahon.
y. Didn t he furnish you with those barrels at that time, a great deal less 

I ' a  8®t them anywhere else? A . No, sir.
nA , 1 i“ 8 men strike and didn’t he say to you he could not furnish you

S f h L t ait ^ ,ty0U Say t0 him g°  ° n’ “ Iwi11 P&?  y °u ? ”  A - 1 don’t 
a  did’nt you promise to make it up to him ? A . No, sir. 

tW li, • ' at be tQid Gannon that you had promised to make up to him 
s, is not true ? A . H e did not get it from me.

about ,before the 25th of December, had you heard anything said
anoutMcMahon’s mentai condition? A . Nothing at all.

0 yi, V  there w.as anything the matter with him at all ? A . No. 
excessive StraDge coaduct which you had attributed to his

gui S ^ u a man who was suffering from delirium tremens, was
end because l.aeiv iCi >̂ triactT? The delirium tremens was after Christmas; 

because he did drink, I  wanted to have this thing settled up. .

Re-direet examination.
tanks of *oat are spoken of, do you recollect when you ordered those

Q. d u  ion • A ; was during the summer time of 1871, I  think.
A. I did ^ advance him any money for the purpose of buying those tanks ?

a  muck ? A . I  think $3,500.
on «ooontfrfiSil,eCLthe. iamount you advanced ? A . Y e s ; I  paid him that 
and I told u  ’ r e to d me he hadn’ t the money to pay for the stuff,

Q. Iu thi 1 WOuld advaiyie him the money. i
stand whether uangement between you and McMahon, I  would like to under- 
or whether vnn 7 ?U were take these things for what they were worth,
A' He said ^  stock_ in lump for your debt, on the 2d of December ?
cents, which wsuTf  ̂ a . 4 125>000  barrels, and I calculated it at thirty-five 
shops. liie Pnce he mentioned as having cost him, delivered in his

Price was understanding as to the price of such articles where the
^considered onn°ned?, A> W e particularly thought about the barrels, as
§°ods as were barrels at thirty-five cents, and the tanks and such other

Q. You 8a v ? h S t ry \° make the indebtedness good.
executed; what auD i <?aiiie 4o f ou 4o S° and get these powers of attorney 
cuted? \  That I. rianly s interest in having these powers of attorney exe- 
,.Q- Was that the6 Ci°- d carry on the business and keep his position there, 

desire to kpon , 1?ubJect of matter of conversation between you and him—  
p ms Position ? A . It was after the death of McMahon, and
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10

perhaps might have been before the death of McMahon, that I told Shanly 
that he should get persons to advance money, that he could carry on the bush 
ness for himself and the benefit of the widow.

Q. Had he any interest, that was known to you, that was talked between 
you and him for his getting the power of attorney ? A . The power of attor-
ney gave him control of the business, and enabled him to keep his position.

Q. In relation to this conversation that Gannon said he had with McMahon 
about you having agreed to pay him more for barrels than your contract 
price— now, what I  want to know is, whether there had been any trouble, on 
McMahon’s part, in getting barrels so as to make a profit on them at any one 
time ? A . During 1871, he got short of barrels, and he had to get barrels 
wherever he could get them— I dare say because we demanded them from 
him, and he was under contract to furnish us with barrels, and 1 don’t know
what he paid for those,

Q. Didn’t he inform you that he had paid more than he got for them . 
A . H e told me he had paid more for them, and he wanted me to make it

Q, There was such a thing in existence as his talking about having some 
claim on you ? A . Yes. j

20 Q. I f  McMahon had collected the barrels the winter previous to the time 
when he got short, he could have bought them at the price, to make good the 
contract? A . Yes. - #

Q. It was his neglect that got him into that scrape ? A . Yes.

Re-cross-examination by Mr. Linn. t T m
Q. After the 1st of January, you took charge of the business? A. lpam 

for the labor and material.
Q. Did you pay Shanly ? A . I  did not. ...
Q, H e was at work, wasn’t he ? A . H e was, from the 1st of January,

■ the death of McMahon, in McMahon’s interest. , ,
3 0  Q. He was there till the 14th of March ? A . Yes ; and after the death « 

McMahon, the business was carried on in Shanly’s interest; it was done 
the purpose of keeping the business for the widow and Shanly.

Q. You paid for the labor and for the materials, and you had the mo r 
brought to your premises ; did you pay to the widow anything ? A. o> ■ 

Q. Did you pay into the estate anything out of that business. A. i , • 
Q, Did you pay anything for the use of the carts and trucks. A. i 

no demands ever were made on me. . . , ,
Q. Did you make any profit out of that business, after having pai 

materials ? A . W e  made some profits, and we made good the balance 
40 against McMahon— and we didn’ t make up the amount. , ¡.e

Q, Isn’t your account square with him on the books ? A . -No, no q • 
Q. Don’t your ledger show that ? A . Of course the account has bee

Re-examined by Mr. Gilchrist. for
Q. Mr. Shanly has spoken of these powers of attorney being e 

the purpose of legalizing the transfer to you ; is Jhat true ? A. -No, •
Q, What was the purpose ? A . So that Shanly could carry on D.
Q. You say, about the 2d of December you made arrangements, y 

derstood it, for the purchase ? A . It was on the 2d.

Examined by the court. , . ,  A T understood I
K A Q. W hat did you understand you were purchasing ! a . -i ary to

was purchasing the barrels and tanks, and other goods that was 
make up my debt.ake up my debt. . make my

Q. W hat other things? A . Everything necessary for me nt0f the 
claim good— hoops, and such kinds of things ; he gave me a s a •-!.
things that he had; he told me there was 25,000 untrimmedsugar  ̂ ^ings ; he gave me a fX m iis , which 

^ . . . ^ , . . .   ------ - . . . . . .  I . . . - 5,0 0 0 untrimmedsugarbarrei * ^
we calculated at thirty-five cents, and the tanks and the noop , • >
me he would give me sufficient to satisfy me. . arrangetnent

Q. I  want to know what you consider you bought; or was t 1 getting 
that you was to have it afterwards, or did you consider that j
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title to this property ? A . After I  gave him the check cf $3000, I  considered 
I was the owner.

Q. What do yon understand you got title to ? A . H e gave me a statement 
of what he had in his cooperage.

Q. [By Mr. Gilchrist]— Did it include his stock manufactured and un- 
manfactured? A. It included what he had; he was not quite certain of 
what he really had; he mentioned 25,000 barrels at thirty-five cents; then he 
said I have other goods, hoops, & c.; and he mentioned these other things; 
then he mentioned the horses and trucks, and I  refused the horses and trucks; 
I know I didn’t advance any money on the horses; I  advanced money on the 
cooper stock.

Q. What was excluded of his property from what you supposed to be your 
purchase? A . The real estate, the horses and tools, and so on.

Q. What is the “ so on ; v  I  want something definite ? A . The trucks, the 
horses, the real estate and the tools, were all excluded, and his personal es* 
tate was excluded— I mean his furniture, &c.— the barrels and all his cooper 
stock was mentioned.

Q. He had a number of men employed in his establishment at that time? 
A. Yes.

Q. They continued on working ? A . Y e s ; they worked, takingjm barrels 
from collectors and coopering them.

Q. Was there any price? A . Y e s ; the price of the barrels was thirty-five 
cents.

Q. Did you estimate what the aggregate of the goods was you bought there ? 
A. 25,000 barrels he told me ; I  took his statement; I  don’t remember how 
many hoops he told me there was there ; and there was the tanks; that there 
was enough of cooperage stuff to make my claim good.

Q. Between you and him at the time, was there any estimation or under-
standing of what the aggregate amounted to ; what you were to credit him 
with? A. Yes, about $11,000.

Q. Was that said between you that it was to be about $11,000 ? A . Yes, 
about $11,000. . *
• P^yhis ^stof property that you supposed was purchased at that time, 
include all he had there— stock, &c. ? A . It included enough to make my 
payment good, 6 J

Qj ^  hat did it include ? A . I f  he had 25,000 at thirty-five cents, that 
°0 ° Ver $8,000 ; that would leave only about $3,000.

, J' ~ ~  what you was purchasing then, include all the rest of the stock he 
on hand unmanufactured? A . N o ; it included so much as was necessary 

to make my claim good.
barr 1 9 8 sPec^ e<̂  what particular property you were to have besides the 

Q6 All The tanks, the hogsheads, the syrup barrels, the hoops. 
q  ty that he had ? ] A . So much as to make my claim good, 
pi-It was not ascertained which and what part ? 

he had ^ 1 Ĉ r ŝt-l— R  I  understand the witness, he gave a statement of what

had h aSk.e<̂  him Whether the purpose was whether all the property that he 
as to SUgar barrels, hoops, unmanufactured stuff, or was it indefinite,
hoon«^x yT0a, .y e-re t0 have, except the barrels? A . It was definite as to 

q  ’y  Cl > 1 didn’t know what he had ; I  didn’ t go to look at it. 
a few rla™ ' no ^ s e s s i o n  of any part of it ? A . I  went to Mr. Gilchrist, 

q  . ^  afterwards, and he told me I should take possession of it.
0 Th ” len y °ur possession was taken at the time as stated ? A . Yes. 

against M was birnished by you— that money was all charged
0 s q k o o ° n ln *be ordinary way in which you had charged? A . Yes. 

that was U taat was advanced on account of the tank— to pay for the tank—  
advancedw6/  f.^vance(h to him? A . It was charged to him as so much 

n iy, ’ Dut t did understand it to be on account of the tanks.
8tricken off? a y 1̂ 8 were delivered to you was that particular account 
not in i!  , was charged on the machinery account; the tanks were 

in ine barrel account.
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Q. I  mean, as between you and McMahon, was there any difference made 
in your books from any other loan ? A . No, sir.

Q. You were present at the execution of each of these powers of attorney? 
A . Yes, at the request of Shanly.

Q. The goods had not been delivered— these goods in question—until after 
the execution of the power? A . No, sir.

Q. W as there any purpose in the execution of these powers to enable 
Shanly to deliver these goods to you ? A . Not as I  know of.

Q. In your own mind? A . No, sir.
1 0  Q- W hy were they not delivered before they were? A . Because I had not 
■ room for them.

Q. Did you make room all at once? A . W e made it gradually; we made 
it while we were taking the barrels away.

Q. The proceeds of this mortgage, that was sought to be used for borrowing 
money— that, I  understand you, was between the 1st of December?

[Mr. Gilchrist]— Between the 1st of October.
[Witness]— It was talked of in the summer.
Q. Was there any understanding as to what use there was to be made of 

that money if it was got ? A . McMahon promised me in the summer that he 
2 0  would pay me with that money.

Q. [By Mr. Gilchrist]— How late were they making efforts to effect that 
loan— How late in the year 1871 ? A . I  suppose nearly up to the time of his 
death.

Q. Did you at any time hear that, by reason of Dr. Varick’s opinion, the 
loan was refused? A . I  understood so.

Q. W as that before or after you had taken those goods? A. It was after 
January— either on the 3d or 4th of January-.

Q. This money that was sought to be obtained— were you to have a portion 
of it? A . I  was going to have it up to December 2d.

3 0  Q. I f  he had obtained it after December— how was that understood ? A. On 
the 2d of December, after he had promised me over and over again that he 
would pay me that money back, I  didn’t rely on his promises any more; I 
then demanded a settlement, and I  refused to pay him any more; then this 
agreement that I  mentioned before took place.

Q. [By the Court]— You say Mr. Shanly didn’t make any objection to 
your taking away any of this property; I. suppose, in point of fact, Shanly 
was working and acting in your interest, and with you? A . He was working 
for McMahon.

Q. Didn’ t he take many of his suggestions and instructions from you? 
40 A . No, sir; I  never gave him any orders nor directions.

50
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Jeremiah O'Donnell, for defendant, sworn, testifies as follows: 
Direct-examination by Mr. Gilchrist.
Q. Were you in McMahon’s employ? A. Yes, in thé Grand street shop; 

I  went to work there in October, 1870, and I  stayed till after his death.
Q. Do you recollect the removal of his stock ? A . Yes. ,
Q. Did you keep a memorandum of the removal of the stock from tne 

Grand street shop? A . Y es; I  turned the memorandum over to Mr. Shan y 
when the stock was removed.

Q. Have you got your books yet ? A. Yes. w  re
Q. W hat did you turn over to Shanly as the number of barrels that wer 

sent between the 27th of December and the 6th of January? A. I “ linK, 
was about 16,096— very near that any way ; that included good sugar barre 
potato barrels glass barrels, etc. ; there was 9.83 new barrels, both sizes—o 
was 19J and the other 17£ in the head. , , •

Q. The 16,096 included the trimmed and untrimmed ? A. Yes ; tha 
eluded trimmed and untrimmed, and potato barrels and glass barrels.

Q. W hat do you call glass barrels ? A . They are a grade of barrels 
can’ t be used for sugar.

Q. Do they call them culls ? A . Yes.
Q. The 983— was that included in the 16,000 ? A . Yes. of the
Q. Can you tell us how many were of the larger size, and how
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small size ? A . I  can’t, exactly; something over 400 of the large size, I  think.
Q. Did you keep an account of other things that were taken from there ?

A. All that was taken were the barrels— that was all that was taken away 
from that shop; all other fixtures remained until after the administrator’s 
sale; there were no molasses barrels there— nothing but flour barrels.

Q. Say, from the 1st of December, what was the situation of the barrels in 
the Grand street shop; where were the barrels that had been received in 
July, August, and September, and November— where were they ? A . A  por-
tion of them on the first floor, a portion on the second, and a portion on the 
third floor; I couldn’t give you any idea how many was stored on the second 
floor—most of them was stored on the top floor, at that time. 1 0

Q. When the transfer of these barrels, and cleaning out of that shop of 
barrels came, how long had the most of those barrels been stored in that estab-
lishment? A. A  portion of those barrels remained in that shop since I took 
charge, on the 1st of October, 1870; those barrels were on the second floor—  
the first floor was made after I  took charge of it.

Q. On the 27th of December, how long had the barrels on the 3d floor been 
in? A. A portion of them had been there only a week or two, and a portion 
of them had been there all summer, since M ayor June; that was the first 
time I stored any on that floor; previous to that, we manufactured new 
barrels there.

Q. Which floor was it on which the work was done ? A . A  portion on 
the top floor—a portion on the second floor.

Q. Was there any work done on the first floor? A . No, s ir ; nothing m6re 
than storing them away; there was no men to work there.

Q. How long had the stock been there on the first floor, that was there on 
the 27th of December ? A . I  think I  first commenced to put stock in there 
sometime in September; I  put nothing there, only potato barrels, culls, &c.; 
no good barrels there; yes, I  think I  aid put good barrels in there for about
a month, and that was all.

Q. On the 27th of December, how long had those barrels been on that first 
,°°r  ̂ A. From some time in September, till then; there was only a very 
ew there then; there might not have been over a hundred or two or three 
undred barrels at that time, and they were mostly potato barrels, and they 

*ere sent away in October, November, and December, which is the season for 
ippmg potato barrels, and there was not a great many of them left; I  would 

was over 200 of them left.
sugarb 3 j^ere any work done on the second floor? A . Y e s ; trimming 

Q. JV hat work was done on the third floor ? A . Trimming sugar barrels—
manufacturing new barrels. _ ' ±Q
the d °T  *°ng stock which was on the second floor been there, on
ther the7 commenced to move? A . A  portion of them had been

a,^efr > the majority of them were stored there during that summer— I 
0 if6largest P°rtion of them.

all th t°W ^°ng ^ad rest it been there? A . It had been accumulating 
I repp' Ŝ 'oAler ’ ^ was n°t shipping as many as I  was receiving; sometimes 
Fall Kiver anĉ  ^OQQ in a day ; I  used to get them in schooner loads from

the da^W  ^°ng had most of the barrels upon that second floor been there, 
year—rtf°U c?m.menced to move ? A . A  portion of them had been there a p a  
thp emaJ°rity of them were stored there during the summer— I  think

Q tF ? P°rtlon of them.
second fl t̂ ere.̂ )een many that came in since the 1st of December, on that 

0 P °u  ‘ Yes, quite a number.
8ompwi?U v  ° ?  *eii how many ? A . There might have been 6,000 or 7,000—

0 H616 m nei§hborhood, during that month.
Yeg’ Fou got any means of telling how many came in that month ? A . 

iovpnrt? Wasna httle over twelve thousand, I  think, received from the 20th

30

ofNm, “ i mue over twelve tho 
Q. In r>er f1 v 27 th of December,

ecember alone how many had come in on the second floor ? A . I 60
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couldn’t te ll; I  put them on the second or third floor as it was handiest to 
dispose of them, and as I  had time. . , ,

Q. Had there been so many as sixteen thousand barrels in store in that 
shop as long as a month? A , Y es; I  think there was.

Q. W as there more ? A ; There might have been more; it didn t vary 
much; during that month we received very few barrels in proportion to vvhat 
we had received previous to that.

Q. You were making new barrels on the third floor? A . Yes; but not at 
that tim e; we had not made any all that fa ll; we ceased making new barrels

jQ  mostly^ow ^ 3 ^  had the barrels that were up on the third floor been there? 
A . Most of them had been there all summer. ;• ,

Q. W hat kind of barrels were stored there? A . Sugar barrels; barrels to 
be trimmed and sent to the sugar house; they were mostly No. 1 sugar bar-
rels ; the barrels were graded No. 1, No. 2, and No. 3 ; No. 1 was good, No. 
2 culls, No. 3 potato barrels. i

Q. Refresh your memory as to the number of barrels there—as to the num-
ber of barrels that were sent out? A. I  think about sixteen thousand.

Q. Look at your book ? A . The only way I have to get at the number ot 
9 0  ban-els that I  sent out is, I  counted in stock on the 20th of November, and 

counting those barrels I  received and barrels I  received froin the 20th o 
November to the 26th of December, and counting the number of barrels de-
livered between those dates. . v

Q. You did count your stock on the 20th of November? A. Yes.
Q. W hat did you have there then ? A . I  call it twenty-five thousan 

hundred and sixty-seven ; I  will not swear to that as the number exactl>> 
it won’t vary over two hundred-that is on the 20th of November; I can 
give you the reason I  can tell the exact number; when I took obargê o 
shop there had been barrels already stored there, and they were s or 

on a manner that they could not be counted without overhauling themal L 
Q. How did you ascertain about the number of barrels ? A. We e 

the rows; sometimes they were three or four high; they stood on en ,
or four or five high. o *,,„¡1 atthe

Q. Look at your book and give us as near as you can how you amv 
number of barrels ? A . [Looking at book.] From November 2 ^  ^
cember 26th I  received twelve thousand eight hundred and Ihny ave, 
that time I  was supposed to have twenty-five thousand fivehu

86 Q.n'Look at your book and say what you received on the 21st of November? 
¿ a  A . [Looking at book]—

No. 1. 95 good. 
83 “  

109 “
Q. How did you get those? 

them.
A .

6 potato barrels.
6 <f “

28 tc ,l H
Received them from the men collecting

no culls.
2 “

50

23d1C
24th
25th
26th
27th

123 good. 
94 “
99 “ 

107 “ 
none “

91 “  
130 “

96

4 culls. 
2 “  
no “  
no u 

none “  
no “
2 «
no

4 potato. 
3 “

11
no

none
13
14
10

Q. Where did those come from on the 27th? A .’ and
those barrels came from New York, also those on the 24th and
25th.HU. . . 9

Q. On the 28th November how many did you receive.
potato.

A.

96 good. 3 culls. 2
100 “ 6 “ 15

29th 95 “ 3 “ 2
“  100 “ 6 “ 3060
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Dec. 1st 60 good. none culls. 20 potato.
« “ 133 i t 4 “ 11
« 2d 92 tt 2 * 5 tt

tt “ 128 I t none “ 5 6
u 4th 104 I t 1 “ 3
tt “ 100 I t 2 “ 2 t t

tt “ 123 It 5 “ 9 t

it 5th 133 U no u 7 it

li “ 79 tt 8 “ 12 i t

II 6th 118 tt  ' 2 " 18 i t 24 heads short.
It . “ 98 tt 2 “ 5 tt • *
u 7th 81 tt 9 “ 11 tt

It “ 70 tt 2 “ 24 tt

11 8 th 126 tt 7 “ 8 i t

11 “ 98 tt no u 2 i t

11 9th 116 tt 4 » 12 tt

u 11th 66 i t 2 “ 1 tt

It “ 132 tt 3 “ 15 tt

It 12th 119 i t 1 « 23 i t 8 heads short.
It “  101 i t 0 “ 7 tt 20
it “  92 i t 1 « 7 tt

tt 13th 120 ft 6 “ 10 tt

t( «  80 tt 5 “ 8 tt

tt 18th 85 tt none “ 32 ft

It “  73 tt 0 “ 3 i t

tt 19th 82 i t 4 “ 10 i t

it “  97 tt 8 “ 8 i l

tt 20th 61 tt 5 “ 8 i t

tt “  130 i t 0 “ 20 i t

ft 21st 84 tt 3 “ 2 tt

30ft 22d 101 i t 0 " 25 i t

K “  80 ft 0 « 15 tt

Q. Havn’t you made a mistake of 8,000  barrels in your addition ? A , I
have given you all the barrels: I  have given you the items.

Q. The amount of barrels that you received, you have given us irom the 2d
of December to the 22d. and vou gave none between the 22d and the 2 /th l
A. I received no more barrels 'on the account of McMahon after the 22d oi
December.

Q. You say that you had on the 20th of November, 25,000? A . Yes.
Q. And you received a certain quantity that you have given us up to the 

2d of December ? A . Yes.
Q. That would increase the stock on hand from 25,800 to whatever that 

amounted to? A . Yes.
Q. What did you trim and send away, after the 20th of November ? A . I

can give you the loads 
6 loads, 88’s, 528 barrels.

21st, 6 u tt 528 it
it 8 tt U 704 it

tt 9 a 72V 648 tt

23d, 10 tt 88 ’s, 880 Utt 1 tt 72’s, 72 i t

24th, 7 tt 88 V 616 i t

25th, 5 tt 88 ’s, 440 t i

27th, 10 tt 88 ’s, 880 i t

1 tt 7'2’s, 72 it
28th, 7 tt 88’s, 616 tt

29th, 8 tt 88 ’s, 704 i t

2 u 72’s, 144 t i

Dec. 1st, 5 u 88 ’s, 445 i t

2d, 2 u 88 ’s. 176 tt

it
ty- You had on

3 72? s 
hand 25,567 ? A . Yes.

216 ti GO
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Q. I f  you deduct these that you have just called from the 25,567 it will 
show what you had on hand on the 2d of December, won’t it ? A. Yes.

Q. Are you able to tell us how many you had on hand— are you able by 
any calculation you have made, to tell us what you had on hand on the 2d of 
December? A . I  haven’t made any calculation.

Q. Tell us what you sent away on the 3d of December ? A. I didn’t send
away an y; on the 4th I  sent away

5 loads ) 88 ’s, down to the sugar-house.
5th, 6 u it it

10 6th, 3 tt tt it
it 1 • it 72’s it

7th, 1 n 88 ’s, tt
if 1 tt 88 ’s, (i

8th, 4 (( 88 ’s, tt
it 1 u 72’s, it

9th, 3 tt 72’s, ti
it 2 tt 88 ’s,

11th, 5 u 88 ’s, ti
n 2 tt 72’s, At

20 12th, 4 tt 88 ’s, tt
it 1 ti 72’s, it

13th, 6 tt 88 ’s, ti
14th, 4 tt 88 ’s, ft
15th, 5 it 88 ’s, tt

« 1 tt 72’s, tt
16th, 4 ft 88 ’s, . ti

(t 1 tt 72’s, it ,
18th, 3 tt 88 ’s, ti
19th, 6 tt 88 ’s, it

30 20th, 4 tt 88 ’s, tt
2 ist, 5 tt 88 ’s, it
22d, 2 tt 88 ’s, ti

ti 1 it' 72’s, a
23d, 5 tt 88 ’s, u
it 2 ft 72’s, a

26th, 5 ti 88 ’s, tt
Q. On the 26th, you began to move? A . I think it was the 27th.
Q. Have you any memorandum to show which it was ? A . No, sir.
Q. I f  you take these from what you received and what; you had on hand on

40 the 20th of November, that will show what you had on hand on the 27th of
December ? A . Yes. .

Q. [By the Court]— Were all these sent to the sugar house? A. Yes.
Q. From the figures we can get what you had on hand? A . Yes.
Q. And you made a mistake in addition when you said 12,000? A. Yes.
Q. It was a mistake of yours in addition? A . Yes.
Q. [By the Court]— These barrels that you sent away were trim m ed  and 

were all on and after the 2d of December? A . Yes.
Q. These that were trimmed after - the 2d of December, and sent down to 

the sugar house— were they, or not, barrels brought in by the collectors? 
fjQ A . Yes, they were barrels brought in by the collectors— that is, the greatest 

portion; some might have come by the schooner from Fall River.
Q. Were what you trimmed, those taken in the regular course of business? 

A . Y e s ; as a rule the last barrels received were the first trimmed, because 
they were the handiest; where I  have barrels for five years I would not take 
them down and trim them when I  was receiving barrels handy.

Q. That was the way you did the business? .A . Yes.
Q. How many men were there working at that shop during D ecem ber. 

A . Eleven coopers.
Q. W hat were their wages ? A . $3.00 a day; besides, I  had one laboring 

60 man and two boys.
[M r. Gilchrist.— The summation of that is, November the 20th, 25,567,
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which he swears was the stock; and Sunderling figures up the amount 
received from November 21st to December 2d, 2067; that would make the 
amount on hand, on the 2d of December, 27,634; then there was sent away 
7832, making the stock on hand, December 2d, 19,802, which McMahon repre-
sented as 25,000; then there was on hand, December 2d, 19,802, and there 
was received, between the 2d and 26th, 3044; that, added together, makes 
22,846; during that time there was sent away 7952, leaving 14,894 that were 
to be sent away on the 26th of December.]

Q, All that were sent away were trimmed barrels, were they not, up to 
that date? A. Yes, with the exception of potato barrels. 10

Q. If the barrels that were received last were trimmed first then the bulk 
of those barrels that were there on the 2d of December were there on the 26th ?
A, Yes.

Q. The very same barrels ? A . Yes.
Q, Didn’t you receive seven hundred and eighty-four barrels by a schooner ?

A. I did; I forget the date.
Q, Was it kept in this account with the rest ? A . I  don’t remember exactly 

how that was; I remember receiving them by schooner; [looking at book;] 
“Received from schooner Lowry, Nov. 21st, 749 good, 9 culls, 26 potato, 8 
heads short.”

Q, Have you given us those with those that you have read off to us ?
A, No, sir.

Q. On what day was that? A . November 21st.
Q, And that number would be added to the amount received, and added to 

the amount on hand on the 2d of December? A . Y e s ; that would make over 
15,000.

Q. Tell us how many potato barrels you sent away between November 21st
and December 2d ?

A. On the 22d, 144 g lass b arrels  and  72, th a t m a k es .................. ..................... ,.2 1 6
On the 27th,....................................................................................................................................... 72  80
On Dec. 1st................................................................................................... ................ ..................  72
On “ 4 th ..................................................................................................... ............................... 72
On “  5 th .................................................. ................................. ............ ................................... 72
On “ 8th.................................................................. .......................................................... ...........144
On “ 9th  ............... ...............................................................................................................  72

Total....................................................................................................... ,720

Cross-examined.
Q; What does this little black book contain ? A . The receipts of barrels I  

received.
Q- What does the other book contain ? A . The number of barrels I  sent 

away.
Q- What is the other book ? A . The time book.

James Herbert Cubberly, for defendant, sworn, testifies as follows:
jArect examination by Mr. Gilchrist—  •

1 o 9 * ^ave been in the employ of the Sugar House Compary for how
Q tv ^ even years the 4th of next May.
T»*'0 y°u recollect the delivery of goods between the 27th of December 

T „„ ,, °f January— the stock from McMahon’s cooper shop ? A . Yes, I  do ;
barrels coming in. ’ 5 0

an e ' kj * charge had you in the matter ? A . Matthiessen told me to keep 
that̂ 6 ft around; I  also kept the time of the men part of the time—  

s’»a r̂we commenced to take charge of the things ourselves— that is, 
after °r barrels received from the gatherers; I kept the time of the coopers 
Jann^ cotnmenced to take charge of it ourselves; that was after the 1st of 
men atlt* 8ho^  it to Mr. Sunderling every Saturday, and he paid the

weltim?k6re ^  y °u have charge of the receipts of the barrels? A . In the 
that is ’ ^4?  r° 0m ’ ai?° ifl the store room where the refined sugar is kept;W the stone building in Essex street; we had some sugar stored there 60

V
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at one time, and Mr. Matthiessen told me that as soon as I  could get that out 
of the way he said he -wanted to put in some empty barrels.

Q. As to the number of barrels you received there, did you keep an ac-
count ? A . I  did at the time, and he handed the account over to Sunderltng,

Q. Was that account true that you handed over to Sunderling? A, Yes; 
I  wrote it on a piece of paper and handed it to h im ; I  counted the barrels and 
wrote it on a piece of paper, I  think, and handed it to Sunderling,

Q. Day by day, from the 27th to the 6th? A . No ; I  think I didn’t count 
the barrels till they were all in there ; they were all stored in straight and 

1 0  nice, so I  could easily count them.
Q. That was in the stone store house for refined sugar, in Essex street? 

A . Yes.
Q. The house next to that— did you have charge of that? A. Yes; that is 

the main building.
Q. Did you keep an account of any other barrels than those that were 

stored in the stone house ? A . I  took accounts from the foreman of the melt-
ing pan; his name is Fering.

Q, Do you recollect being present at an interview between Matthiessen and 
McMahon early in December? A . Yes.

2 0  9 -  State when it was as near as you can recollect the. circumstances under
which it happened, and what took place and how you came there? A. I 
recollect that I  came into the office on the 2d of December; I  think it was 
about noon time— might have been a little after; I  heard Matthiessen and 
McMahon talking; I  heard Matthiessen demand from McMahon a settlement 
of some money due the firm, and heard McMahon say that he' could not give 
him the money, but that he could give him the equivalent in property or 
empty barrels, and he said he could take whatever he saw fit—words to that 
effect.

30

40

Q. McMahon said he could take what he saw fit? A . Yes,
Q. W hat did Matthiessen say ? A . Matthiessen said that he would take 

the empty packages.
Q. W hat do they call barrels in the sugar house? A .  Empty packages- 

the syrup barrels— they are empty packages; and it struck me very forcibly 
at the time that these empty packages would have to be put in my warehouse, 
and 1̂  didn’t like it very much, and I thought I  needed all the room I had aj 
that time, and I  didn’t think about the melting pans, and for that reason 1 
didn’t like the idea of their coming in there.

Q. Did you hear anything said about real estate? A. I don’t recollect 
hearing anything about it.

Q. What you heard was that McMahon said ? (Objected to as leading, by 
Mr. Linn.)

Q. State it again ? A . I  heard Matthiessen say that he didn’t want the 
property; that he could not use that; that he would take the empty packages 
to cancel the debt; or barrels, I  don’ t know which he said.

Q. That is what you recollect hearing stated at that time ? A. Yes.

Cross-examination. .
Q._How did you fix the time as being the 2d of December? A. I .re®?' 

lect it was in the first part of the month; and I also recollect it was in tn 
last part of the week; and when Matthiessen spoke to me last month about i, 

- a  he asked me if I  recollected about it, and that is what I said to him ; a™ 
said it was at the time he gave this direct check; and when I examined 
books 1 found it was on the 2d of the month. ,  >

Q. Have you stated all the conversation you recollect ? A. Yes; 1 re 
lect Matthiessen getting up, and I think I then left the office; it was a 
noon hour. .

Q. You don’t recollect anything more that was said then? A. No, sir.
Q. Did they talk pretty loud ? A . Yes.
Q. W as McMahon angry a l i t t l e ?  A . Y es; and so w as M atth iessen .
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Ke-direct examination.
Q, Can you tell us how long it was before the barrels were taken to be de-

livered ? A. To the best of my recollection, I  think the barrels commenced 
to come in eomewheres around Christmas.

Q. How long was it before that, that you heard this conversation, according 
to your recollection ? A . It is from the 2d to the 26th.

Q. Can you recollect that i t ‘ was anytime before Christmas that that oc-
curred—this conversation ? A . Y e s ; I  recollect it was before Christmas.

Q. Do you recollect about how long it was before Christmas, without sub-
tracting dates, one from another— have you a recollection about the number 1 0  
of weeks it was ? A . Two or three weeks.

Q. Have you any distinct recollection how long it was before Christmas 
that the conversation occurred between Matthiesson and McMahon ? A . No, 
sir; nothing particular.

Q. Was your mother ill at that time ? A . Yes ; she was seriously ill at 
that time—at least about to be so.

Q. Can you recollect whether it was about that time ? A . It was a little 
after that time—it was the commencing of that time; I  remember asking 
Matthiessen for leave of absence.

Considering all these papers and books referred to in evidence, (pro ut the 20 
fame,) the defendant rests.

Know all men by these presents, that I, Bernard McMahon, of Jersey City, 
Hudson county, New Jersey, have made, constituted and appointed, and by 
these presents do make, constitute and appoint Michael Shanly, of the same 
place, my true and lawful attorney, for me and in my name, place and stead, 
to take charge of, conduct and carry on my business of cooper, to buy, manu-
facture and sell, either for cash or on credit, all such articles and property as 
he may deem useful and proper, as connected with said business; sign, accept, 
endorse, seal, deliver and execute all notes, drafts, bills and other instruments 
m writing whatever, which shall be necessary to the proper conducting of 30 
said business; to state accounts, to sue and prosecute, collect, compromise or 
settle all claims or demands due, or to become due, now existing or hereafter 
to arise in my favor, and to settle, adjust and pay all claims and demands 
which now exist against me, or may hereafter arise, as connected with 
the foregoing business, giving and granting unto my said attorney full 
power and authority to do and perform all and every act and thing whatso- 
ever, requisite and necessary to be done in and about the premises, as fully, to 
" j  intents and purposes, as I  might or could do, if personally present, with 
jilt power of substitution and revocation, hereby ratifying and confirming all 
hat my said attorney, or his substitute, shall lawfully do, or cause to be done 40 
»y virtue hereof.

In witness whereof I  nave hereunto set my hand and seal, the day
, in the year one thousand eight hundred and seventy, 

n . B e r n a r d  M c M a h o n .
Sealed and delivered in the presence of F. O. Matthiessen.

Before the court charged the jury, the counsel for the defen- 
tont-requested the court to charge as follows:

Iliat the question, whether creditors were defrauded or not 
J  j was done by the defendant with the property in ques- 
lQib has nothing to do with this claim by the administrator, 50 
and it must be disposed of in that respect, just as if McMahon 

as alivy and had no creditors at all. • 
fhat if the jury are satisfied that, on the 2d day of Deceru- 

1871, Mr. McMahon agreed with Mr Matthiessen that 
e. sugar company could have the cooperage stock at prices 
ich were named, for all, or a part, and at the real worth of
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that part of the stock for which no price was named, and that 
there was a debt due to the sugar company, and that the yalue 
o f the stock should extinguish the debt, this made a valid sale 
of the stock to the company; provided, the jury believe Mc-
Mahon was mentally capable of making such a contract on 
the second day of December, 1871.

That if  the jury are satisfied that, on the 2d day of Decem-
ber, 1871, Mr. McMahon agreed with Mr. Matthiessen that 
the sugar company could have the cooperage stock at prices 

10 which were named, for all, or a part, and at the real worth of 
that part of the stock for which no price was named, and that 
there was a debt due to the sugar company, and that the 
value of the stock should extinguish the debt, this made a 
valid sale of the stock to the company; provided, the jury 
believe that McMahon was mentally capable of making such 
a contract on the second day of December, 1871; and pro-
vided, the jury believe any part of the stock sold was deliv-
ered prior to McMahon becoming incapable of contracting, 
and prior to action brought.

That an agreement by the seller to sell, and the buyer to buy 
20 goods to the value of a debt, and thereby extinguish the debt 

is a valid sale within the statute, though there is no delivery.
That insanity of a contractor is no answer to his contract, if 

the other party acted bona fide, and had no reason to believe 
the party insane.

That nothing but imposition on an insane person is a good 
answer to a contract.

That the books kept by Slianly are not competent evidence 
in the case, to show that the sugar company, or any one else 
took or converted, or had in their possession the goods in dis- 

30 pute, even if they might be competent of a sale, was to be 
proved.

And the cause b e in g  summed by counsel respectively, the 
court charged the jury as follows:

Gentlemen of the Jury:—The plaintiff, as the administrator 
of Bernard McMahon, brings this action to recover damages 
for the conversion of certain property, alleged to have been 
the property of the intestate, and alleged to have been con-
verted by this Sugar House Company, the defendants. Now, 
this is an action of tort, and yet it is one of the modes in the 
law of trying a question of title to personal property. It 1S 
one of the modes of determining differences between parties 
in an opposing claim of right, and it may be, and oftentimes 
is, where that claim of right between the parties is honesty 
entertained, and it would seem in this case that it is a fair, 
reasonable-dispute between these parties as to who, m t e 
law, was legally entitled to have this property, and it will be
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no imputation upon the honesty and integrity of any of these 
parties whichever way your verdict may happen to fall. It 
is for the purpose of testing the question of right. The admin-
istrator, of course, is very properly here; Tie is merely the 
representative of this estate, with no personal interest of his 
own involved in it, but here simply in obedience to the re-
quirements of his office, and in the interests of the creditors of 
the estate, to see that whatever belongs to that estate shall be 
gathered to his hands, in order that it may be distributed 
among those who are lawfully entitled to have the distribu- \q 
tion—the creditors of the estate of Bernard McMahon. But 
the character of the suit makes some little difference in the 
modes and methods by which we are to handle it. It is not; 
a suit to recover the price of goods sold and delivered. Such 
a suit would be subject to defences that an action of this sort 
does not permit. A  set-off or counter claim could be pleaded 
to an action for the price for goods sold and delivered, and, if 
it was shown, would be a good defence. If this action had 
been brought to recover from this Sugar House Company the 
price or value of the goods sold and delivered, it would have 20 
been entirely competent for the Sugar House Company, by 
way of defence, to set-off against the claim the indebtedness 
which they held against McMahon. But this is not a suit for 
that purpose; it is not a suit that permits by way of set-off or 
reduction of the claim any debt that the defendants may 
have, or have had against McMahon, or against his estate.
The evidence of such indebtedness, although it has beerr ad-
mitted in this case, and fully gone into, is only applicable and 
relevant in another view, that is, as the consideration to sup-
port an alleged sale of the goods, if such sale were, in fact and 3$ 
!n law, made by 01 under valid authority. The debt, I  say,
18 or%  admissible here upon the idea that it will serve the 
Purpose of the defendant as a proper and legal consideration 
to support a contract of sale, if his proof, under the law, shows 
that such contract of sale were made. Now, in the action of 
trover, or for the conversion of the goods, your verdict is 
damages—and there are many cases where the verdict may 
he primitive, where a jury may assess what is called “  smart 
money ”—because of some wrong intended by the defendant; 
hut in a case like this, in the matter of damage, if  on the 44) 
whole case you should find that the plaintiff is entitled to 
recover, your estimation of damages would only be the reason-
able value of the property converted—not the lowest nor the 
highest price—but the reasonable value of the property con-
certed, with lawful interest from the time of the conversion 
0 the rendition of the judgment.
^ow, there is disagreement between the parties as to the 

Property that is alleged to have been converted; in other



158 COURT OF ERRORS A N D  APPEALS.

words, there is disagreement between the parties as to the 
property that came into the possession of the defendant. That 
matter, of course, must be settled. I f  there is any recovery 
had by the plaintiff you must understand what is the prop-
erty involved; and to that end, in order that you may have 
less difficulty about this, because it is not the intention of the 
court to go in detail through this very lengthened testimony; 
that has been sufficiently done by counsel in the cause. I 
have had tabulary statements prepared by counsel in the 

10 cause, which will show yon, on examination, the difference 
between them, and in that difference—within the limit of that 
difference—-yoli must, from the evidence, get at what is the 
true result. Defendant shows articles and values which in 
the aggregate, according to the testimony of the witnesses 
that the defendant produces here, and which comes b y  way'of 
admission before you, give the amounts footed up in the ag-
gregate to $8,013.32. This statement contains fewer articles, 
and I think from the casual examination 1 have given it, at 
lower prices than is claimed by the plaintiff. This paper will 

20 be put into your possession and you can examine it. The 
footings of the statement as made by plaintiff, and, as he con-
tends, the testimony of Slianly and of the books that are in 
evidence here, shows claim for goods, and at amounts which, 
in the aggregate, reach the sum of $14,433.38, making a dif-
ference of $6,000 between the parties. There is a calculation  
of interest in this— the difference is less than that. The ag-
gregate amount without the interest is $11,871.19, exclusive 
of the staves and the lumber. You will look at this, and the 
difference between these amounts, both as to property and as 

30 to price is a matter that you are to settle from the evidence; 
the court does not intend to go any further into that matter, 
but leave it to you to ascertain what the property actually 
was that was actually converted, if it becomes necessary for 
you to reach that question in the cause.

Now, you have heard in the cause that the defendant claims 
that this property, which is admitted to have been taken by 
him, was taken by authority of some contract, either made 
about the 1st o f  December, 1871, or about the 20th ft) the 
25th of December, of the same year—-a contract by which the 

40 decedent, McMahon, either himself or by his agent, sold and 
conveyed to the Sugar Rouse Go. this property, by which title 
passed to the Sugar House Co., and it became theirs, andot 
course they thereby were entitled -to keep it and use it as their 
own, and therefore an answer to this action. But the plamti 
proceeds upon the theory that no sale of these goods was ever 
made by McMahon, or any agent of his, having at the time 
lawful authority to consummate such a sale, and that the tit e 
to the goods remained in the decedent at the time oi 1
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death and passed to the plaintiff as his administrator. He 
denies that at the time mentioned by Mr. Matthiessen, De-
cember 2 ,18T1, that any valid and completed sale of the 
goods took place, as claimed by the defendant. Now, the 
plaintiff rests himself upon two points, in the denial that any 
contract or sale took place. First, that there was no bargain-
ing that reached the point of a completed sale, or that mani-
fested a complete, perfected intention to sell; and, second, that 
if the parties really did intend, by what transpired on the 2d, 
to sell, that the formalities of their proceedings were not such 10 
as to make a legal, binding con tract, in view of the provisions 
of the statute of this state, known as the statute of frauds. 
Now, in order to support a sale, there must be evidence to 
the jury that there wras a bargaining and a completed contract, 
in the light of an intention of the parties. The evidence of 
this bargaining on the 2d of December rests upon the testi-
mony of Mr. Matthiessen and what was heard by Cubberly, 
one of the witnesses for defence, who was present at a talk 
between them. You heard that testimony; the court will 
make no further allusion to it than just to recall your minds 20 
to that testimony. It is upon that that whatever there is of 
this contract is to rest, and that in the light of the surround-
ing circumstances (and you are to judge whether any com-
pleted contract of sale and purchase of chattels), whether on 
what took place between the parties at that time—that is,, be-
tween Matthiessen and McMahon— whether on what took 
place between them at that time the title to this property, 
supposing the requisites of the statute of frauds to have been 
complied with, the title to this property, by reason of their 
bargaining, was intended to pass from McMahon to Matthi- 30 
essen; whether that was the intention of the parties, and 
whether they, as between themselves, understood and accepted 
that as the result of their bargaining; whether the title to the 
property passed from McMahon to Matthiessen, and the title 
to this property in question ; and whether that property from 
that time ceased to be the property of McMahon; because if a 
contract of sale was made, when that contract was finished, as 
etween these parties— I  mean, when that contract was con- 

c uded, when the words of bargaining were ended, so far as 
ucy were concerned, and so far as their intentions were in- 40 

volved that property must from that time have become the 
ProPerfy ot Matthiessen, and ceased to be the property of 

cMahon; whether that is so, and that is the testj is to be 
j!>a kered from what is testified here by Matthiessen and Cub- 

r .y; and in the light of all the surrounding circumstances,

with the property, you are to judge.
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Now, then, in order to a sale, some specifically designated 
property, or property capable of being specifically ascertained, 
through and by means of the bargaining between them, must 
have been the subject matter of sale. I mean by that, that 
the thing sold and the things bought must be definitely 
known and understood between the parties, or, by virtue of 
the contract between them, must be susceptible of being defi-
nitely ascertained and fixed—something known, specifically 
agreed upon, or capable of being specifically ascertained, 

10 must have been agreed between them to be soid. If part of 
a mass of property in bulk before a sale of that part is com-
pleted, the part must be severed from the mass; if the bargain 
was for so much or so many of a thing, at certain prices, as 
would amount to so much in value or amount, the specific goods 
to be given and accepted must have been ascertained. Now, 
how was this in this transaction ? What was sold ? Ifit had 
been set apart, parceled out, then there would have been no 
question about i t ; but in the light of the evidence before us, 
we must answer the question: What was sold ? . How was 

20 it identified? There was no bill or inventory given, and 
you must look to the testimony of Matthiessen for this; and 
you are to say whether the evidence shows what was the sub-
ject matter of sale, if a sale, because his claim is for goods in 
the suit; and to avail the defence on this point, you must find 
from the evidence that these goods have been sold by Mc-
Mahon and purchased by Matthiessen. The intention of the 
parties is important in determining the question of whether 
there was a sale or not intended. The intention of McMahon 
to sell, and of the defendant to buy, is important in determin-

ed ing this preliminary question o f whether the parties did mean 
there to carry out and perfect a contract of sale and purchase. 
And this, as I stated, is to be gathered from the evidence, and 
all the circumstances surrounding it—the acts and declarations 
of the parties. Did the defendant take present or early pos-
session of the property, is an inquiry that the jury has a Tight 
to make and look at in discovering this intention to sell the 
whole or any specific Jiart of the decedent’s property, or di 
the decedent continue to deal with it and treat it as his own, 
or manufacture itj or sell i t ; was any price agreed upon tor 
the property claimed to have been soid. A  price agreed upon 
may not be necessary to a valid sale when the contract is 
otherwise completed. Indeed, in many causes the impne 
obligation to pay the value of goods sold is a sufficient con 
sideration to support a sale. As, if a man go into the store o 
a merchant and buy a yard of cloth, without asking the pnc > 
the cloth is delivered, and he takes it home, it is a.g°°® FP 
chase, the cloth becomes his, and credit is given for it, an 
implied obligation to pay what the cloth is worth is a g
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consideration to make it a sale. Yet on all these things the 
agreement, the price, the taking possession, the dealing with 
the property afterward, are to be taken into question to illus-
trate where there is doubtful intention what the parties mean.

Now, McMahon is dead, we cannot get him here to tell us, 
and we must look carefully at this thing— we must get at the 
truth of it—see whether the impressions that Matthiessen has 
of this matter are reliable in this lapse of time ; and in order 
.to determine that, all these surrounding circumstances— 
the maimer in which the property, was dealt with after 10 
the 2d of December; who exercised acts of ownership over it; 
what Matthiesson did with it; whether McMahon had his 
men there in possession of this property, his own hired men 
working upon it and dealing with it, we may look at and see 
whether that aids us at all in determining this question of 
whether there had been in point of fact a sale. Usually, 
where men sell property they cease to meddle with it; they 
become indifferent as to it; it goes into the possession of other 
parties; the storage of the property, where it is a bulky pro-
perty, is important, often, to parties, and the storehouse, 20 
unless an agreement is made in regard to it, and the storing it 
as his own, the risks about it are changed if a sale’has taken 
place; who insured this property, if it was insured at all, does 
not appear, but in the light of all the case we are to look at 
this thing and determine whether or not these parties actually 
intended—whether they so dealt with it that you, in the light 
of all their acts and declarations, can say you are satisfied 
that there was a contract made on the 2d of December, by 
which McMahon intended to part with his property, and by 
which the Sugar House Company became the possessors of it. 30 
And you have a right, also, to look at what the Sugar House 
Company did. I f  they paid the price for it, that would have 
been a very strong circumstance in the illustration of the 
intention of the parties, and if, on the instant— at the time— 
they credited an amount of money on their claim, near to the 
yalue of the property, that would have been a circumstance 
ln the illustration of the intention of the parties. But it does 

■ appear that any such thing as that was done, and it is for 
you, gentlemen, in this preliminary part of this inquiry, to say 
whether there was the intention on th§ part of these parties 40 
0 make a sale. But it is insisted— and the matter is before 

to be dealt with—that if there was enough in the acts of 
hese parties, and in their declarations, showing an intention on 

M to make a sale and a transfer of this property from 
McMahon to the Sugar House Company, that certain forms of 

w, required to be observed, were not observed in this matter, 
e statute of frauds enacts, by the 15th section, that no con- 

ract tor the sale of any goods, wares, or merchandise, for the
x
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price of $30 and upwards, shall be allowed to be good except 
the buyer shall accept part of the goods so sold and actually 
receive the same, or give something in earnest to bind the 
bargain or in part payment, or, that some note or memoran-
dum in writing, of the said bargain, shall be made and signed 
by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized. Three things, then, are re-
quired to be done by the statue of frauds. That is an enact-
ment by the legislature of our own state, and substantially, in 
every  ̂state in the Union it is the governing law, and it 
is a wise and beneficial law in its operation upon the subject 
of contracts, and is entitled to your consideration and respect, 
and you are bound— we are all bound by it, and well we may 
be willing to be bound by it ; it has beneficent operations on, 
the affairs of men. But there it is as the law, and it requires 
three things— or, one of three things, to make a contract for 
the sale of goods above the value of $30 valid and binding- 

20 first, that the purchaser shall accept part of the goods sold and 
actually receive them; or, if he don’t accept part of them and 
receive them, that he must, as part of the bargain, give some-
thing in earnest to bind the bargain, or in part payment; or, 
if not, that then they must make a writing to evidence the bar-
gain, and it must be signed by the parties or some person 
authorized to sign, in order that they shall be bound by sucli j 
a contract. If one or other of these three things are not done, 
it is not a sale, and it is void and has no effect, no matter 
what the intention of the parties may have been—no matter 
what may have been in their minds, these are provisions that 
must be observed and complied with. The intention of 
the parties, as I have said, is important in determining 
the question of contract of sale. The provisions of the 
statute of frauds are for the purpose of determining what 
evidence shall be required of such intent. There is 
no evidence, as I understand it, on which to claim 
for  ̂ any present delivery of any portion of the goods 
which are claimed to have been sold by the transaction of 
December 2d, 1872.

[Defendant’s Counsel]—Does your Honor mean to charge j 
that there is no evidence ?

[The Court]—I have missed it if any such claim has been j 
made.

[Defendant’s Counsel]—There was a delivery every dayp I 
the 2d, 3d, 4th,— up to the 27th of December—before the 
27th— of goods and barrels, and I insisted to the jury that 

of the barrels that had been sold were so delivered.
-I remember that counsel did, in his argH-

30

40

some
[The Court]- _ IS L .H 9I. __________ , —

ment, make that suggestion. It did not impress me at the 
time as matter that was seriouslv claimed in the cause. b"t,
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gentlemen, these goods, or goods from this place, began to 
be delivered by McMahon to the sugar-house immediately 
after this alleged contract of sale, but before that contract

so far as t h e  e v i d e n c e  
been m a d e  f r o m  t h e s e

10

and during the continuance of the business of McMahon, 
appears, delivery of like kind had 
shops, and if  I understand the evi-

dence aright—and that, gentlemen, you are to judge of—
I the d e liv e r y  m a d e  after the transaction of December the 
I 2d was b i l le d  in the usual and ordinary course of trade, as 

district sa le s  o f  property made at the time to the Sugar 
I House C o m p a n y .  In other words, that the deliveries of 

goods, a fte r  this, continued on just the same as before. I f  
I you can fin d  in that any evidence of a delivery and so in- 
I tened b y  t h e s e  parties under this contract, then, that is for 
I you; b u t y o u  look at it whether these deliveries sent out 
| by the w a g o n s  w e r e  not in the ordinary course of trade, 

credited fo r  at the sugar-house and charged up as sales,
I not on a c c o u n t  of the contract of December 2d, but on ac- 
I count ot t h e  general traffic and trade between McMahon 

and the Sugar House Company. That is not the question on 
? delivery *8 intended when the court says there must 
nave b een  a  delivery of those goods; the delivery, to have 
neen a le g a l  binding delivery, within the statute o f frauds, 
must h a v e been on account of the contract of December 2d 
and in pursuance of it.

m^ei^ ailt?8 Counsel]—But not of the whole ? 
b rK ^0llrtl— °f  the whole. Any part of it delivered 
J  Tj lf^ y  tor the purpose of binding the bargain of Decem- 

! 2  m ¿el:vered T*“ ? that view ; if there was such a bargain 
McMahon delivered a barrel with a view of binding that 

'gain and holding himself to it, that would be a delivery 
But akG i case out the operation of the statute of frauds. 
writ'011 ^^t} gentlemen, you are to judge. There was no 
be «Im’ n  -e Huestion is raised and debated here, and must 
frand ^ e court ,uPon another point of the statute of
snni tu- the defendant insists that there was earnest paid-^

TD f1Df i in earnest was given to bind the bargain, 
earnest antS C0llD8e^ — tn part payments, your Honor, not

ficient Now, mere words, as I have said, are not suf-
the Btotf j “ 16 aSreement tor the sale of the goods out of 
oranrln °  ̂ °* frauds, and in the absence of a note or mem- 
Portinti'^VoWrdiQS? 01* in the absence of a delivery of any 
tbe con,° “ le goods to bind the contract, or in pursuance of 
given J ac[’ earnest °r something in part payment must be 
to bind ti?Wv.Was ,̂ lere anything given in this case as earnest, 
tb e selW f  bargain, or as part payment ? A  debt due from 

to the purchaser may be so dealt with as to have

40
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the effect of earnest given, or something paid to hind the 
bargain. If the debt were on a note, or other evidence of 
debt existing by itself, the giving up of the note, or other evi- | 
dence of debt, by the purchaser to the pettier would he earn-
est or in part payment; or a receipt given by the purchaser 
to the seller for the payment of or discharge from the debt, or 
a part of it, would, if given for the purpose of earnest or pay-
ment, bind the bargain ; or if a debt on book account, then a 
credit made, and proper entry, so as to evidence the credit 

10 and discharge the seller from the debt, or a receipt given on 
account of it, would be earnest given or part payment to hind 
the bargain. But, gentlemen, it is something to be done; it 
is not sufficient that the parties are simply mentally agreed 
that such shall be the case ; it is something to be done—some 
act which is to evidence this intention that is required by the
statute of frauds. . j i . i i

Not merely an act of the mind, but something done by the, 
purchaser. A  mere understanding between the parties that 
a credit shall be given, no matter how well understood, 

20 nothing being done to completely and conclusively evidence 
the credit, falls short of being earnest given or part payment. 
Intention is the point of inquiry important where yon are. 
looking into the question whether any bargain, whether within 

' or without the statute, is being made; but, on the question o 
earnest given or part payment, there must be an intention o 
contract, and earnest given as well, and̂  the earnest  ̂must e 
evidenced by some act of the parties, either the giving or re 
ceiving earnest money, or what is equivalent; and, upon i 
subject, for the purposes of this case, to put it beyond dispu i 

30 the court distinctly charge, that there is not ̂ evidence in 
case of earnest given or part payment, sufficient to ta e 
contract, if such existed, out of the .operation of the fi> a 
of frauds. A  delivery of the thing sold, or a part ot it; 
accepting of the thing, or a part of it, and actually recei J 0 
the same under the contract would, of itself, be su ci 
take it out of the statute. I f a contract of sale was cone 
between the parties December 2d, and in pursuance o 
contract a delivery was actually made by the ®e“ fr’ a 0(is 
ceived by the buyer of the whole or any part ot tnes g j  

40 although not made at or immediately succeeding, in P , .e 
time, the bargain, that would take the case put ot 
of frauds, if done in pursuance of the bargain, wit 
carrying it out, intended by the party delivering o ract, 
purpose, and by virtue and in consummation ot * t()
and provided the party doing it was mentally co P 
exercise, at the time of delivery, rational will upon Rnbiect 
je c t ; and whatever I say of the act of McMahon J ^ 
to that qualification ; but it must have been done p
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ance of the b a r g a in — something connected with or part of the 
arrangement, or reasonably arising out o f it.

It must be such possession acquired by the purchaser as is 
something more than consistent with the contract— something 
more than agreeable with it— consistent with it ; it must be 
belonging to it, as part nf it, as part o f the bargain, and that 
through an understanding of the parties; it must come out ot 
that contract, and as a part of it, as contemplated and inten-
ded by the parties; if it arose out of any new arrangement, or 
the possession is given or taken as a distinct, substantive act, 
not a part of and not in intended consummation of it, that 10 
would not be a delivery, to take the contract out of the opera-
tion of the statute of frauds. And this question, gentlemen, 
is left for you as one of fact, was the possession which the 
defendant obtained on or about the 26th ot December to the 
6th of January, of this property, in pursuance of, or any part 
of the agreement of December 2d, and intended so to be by 
the parties? if so, if  a contract was made on December 2d, 
and between December 26th and January 5th, this delivery 
was made, intended by the parties to be in fulfillment of this 
contract of December, not any new contract, but the contract of 20 
December 2d, then that is a delivery that will take the case 
out of the statute of frauds, and if you believe that it would 
settle the case, that would be a legal delivery, provided M c-
Mahon, at the time of this delivery, either by himself or by 
his agent, was mentally competent to give legal^ assent to it. 
Now, it is not the intention of the court to go into the evi-
dence on this point. That has been discussed ably by counsel, 
and their views have been given to you. I desire that you 
shall be possessed of the principles of law that govern the case, 
as understood by the court, the matters of fact are purely for 30 
yon, and the court leave them to you with great satisfaction.
But, gentlemen, on this point of legal delivery ot a delivery 
in pursuance of that contract, it is proper for the court to say 
that you should be careful, and you must find it from the evi-
dence; and to find that this delivery was in pursuance of this 
original contract, supposes that, during all this intervening 
time between December 2d, and the time of this delivery, 
that this property was in fact the property of the defendant, 
as understood between the parties, by a subsisting bargain; 
that he owned it ; that the Sugar House Company were the 40 
owners of this property, and that McMahon was not. You 
ffiust look at that, and you may inquire who had the custody 
of it, with this view, and what was being done with it, how it 
was being handled, and being dealt with, and by whom, 
whether by the decedent, McMahon, or by the Sugar House 
Company. And, again, as I said awhile ago on another point 
of the case, in illustrating the bargain, whose men were hand-
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ling it? were they McMahon’s men whom he was paying? 
were they dealing with and' handling this property, using it in 
the manufacture of barrels ? were they dealing with any part 
of it, appropriating it to the making of barrels, and was it 
discriminated, sot aside as the property of somebody else 
besides McMahon ? These are matte® that you must look at, 
whether the actions of thè parties, both sides, were consistent 
with and illustrative of the ownership in the Sugar House 
Company, or of the ownership continuing in McMahon, or 

10 was this delivery under some new arrangement and new plan, 
either between Matthiessen and Shanly, or'out of some new 
transaction or new arrangement, or taken possession of by Mat-
thiessen, with a view of securing himself as one of the creditors, 
or was it under the original bargain of December 2d? if any 
of these new purposes, if it arose out of any new arrangement 
or any new purpose on the part of Matthiessen, then it is not 
a delivery- that effects in any wTay this contract, as claimed of 
the 2d of December; possession of this property, under any 
other arrangement, by any other means than in pursuance of 

20 the original contract, is not a possession to take it out of the 
statute of frauds ; and this is left to you.

Now, if you find that this delivery was not in pursuance of 
this alleged contract of December 2, then that settles the 
question of this contract of December 2, unless you should 
find either this or the delivery of the barrels that were sent 
from time to time by the carts were a delivery. There is no 
earnest or part payment, that the court instructs you; and if 
you find there is no delivery between the 26th and the 6tli 
that is referable to this contract and growing out of it and the 

30 delivery made by the carts after December 2, were not in-
tended by the parties or received as a delivery on account of 
the contract, then this contract of December 2 is out of this 
case. Now, there is another viewT in regard to this delivery. 
This delivery, you see, comes within the time when some of 
the witnesses testified McMahon was not competent to exer-
cise a legal will. Consent, gentlemen, is the basis of all con-
tracts—a necessary ingredient-of all private obligation1. Idiots 
and insane persons are incapable of giving consent, and there-
fore their contracts are invalid and not binding. If there 

40 such incapacity arising from idiocy, imbecility or lunacy, 
that the party is at the time incapable of understanding, the 
nature of the business in which he is engaged, and taking 
care of his property,’ contracts and obligations attempted to 
be made or incurred, assignments, gifts, grants or conveyances, 
however formal, fall as nugatory and invalid, for want ot a 
moral power o f consenting.

Persons totally destitute of reason, or so far bereft of n 
not to have a will governed and directed by reason, or w o
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are incapable of comprehending the nature of obligations, 
have no power during the continuance of such infirmity to 
hind themselves by their acts or make valid contracts.

So that if the decedent, McMahon, at the time of the de-
livery of these goods, was in such a state of mind as that 
described, incompetent by reason of the want of mental power 
to consent; if during that time he was in that condition of 
mind, under that want of such legal power as described, he 
was not competent to make a delivery in pursuance of any 
contract, and any act done by him or any person on his behalf, 
at the time he was under this disability, would have been a 
void act, because, being part of a contract, and he unable to 
enter into and control and act in the contract, it would have, 
been void and nugatory. This view of the case and the ques-
tion of the mental capacity of the decedent not only affects 
the contract that is claimed to have been entered into about 
the time of the delivery of these goods— the second contract,
I will call it, to distinguish it from the contract of December 
2d—hut you see it affects the question of delivery as well 
under the first alleged contract. There was but one act of *0 
possession by the defendant; these goods when they come to 
him came by one act, and if at the time of delivery of the 
goods the defendant was incompetent to act, and thus his agent 
incompetent, it affects both contracts, so far as the question of 
delivery of the goods, under the statute of frauds, is concerned.

Now, gentlemen, if the first contract should be found by 
you as not sufficiently proved to support, to make a defence 
in the case, it is still further claimed that subsequently to the 
2d of December, and about the time of the giving o f the 
power of attorney, the precise date of which is not shown, the 
precise date of the power of attorney is not known, but about 
that time another contract was entered into, and that this

80

delivery at least was in pursuance of that contract, and there-
fore makes that a valid and binding contract, and thus makes 
a defence in this cause. That is a question you are also to 
deal with, and without recapitulating what I said in regard to 
the first contract, the same things are to be considered in 
regard to this second contract; first, you must find that there 
yas a bargaining between McMahon, or some lawfully author-
ized agent, and the defendant; you must find from the evi-
dence in the cause that there was some contract made at that 
hme for a sale of these goods ; should the contract of Decem-
ber the 2d fail, you must find in regard to the second alleged 
contract that there was some bargaining by which this pro-
perty was sold by McMahon, and purchased by the defendant. 
■Now, what evidence there is of that, gentlemen, you will 
understand. Counsel have discussed it before you, and it is 
not the intention‘of the court to intimate any opinion at all

40
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whether there was or was not a contract made at that time, 
but simply to give you the rules, as understood by the court, I 
which are to govern you in dealing with what evidence there 
is on that point. The statute of frauds is as much in opera- 
tion in regard to the second contract as to the first. There 
was no memorandum there in writing, nor does it appear from 
the evidence in the cause that any earnest or thing in part 
payment was made to bind that bargain, if a bargain shall be 
found by you. There was a possession taken by the defend-

ió  ant of this property— (I assume the property in question, on 
that there is do dispute.) Was that possession taken in pur-
suance of a bargain for sale made by McMahon and the de-
fendant, or by McMahon’s agent, lawfully authorized to do 
it? Was there such a bargain, and was this delivery in pur- j 
suance of, in furtherance of, in completion of such contract 
between these parties ?

Now, gentlemen, the testimony on the subject of the j 
mental capacity of the defendant comes in here to be applied ! 
both in regard to the power to contract, the power to do the j 

20 bargaining, as well as to make the delivery, and in that view 
this evidence must be considered by you. Upon that subject j 
it is not the intention of the court to express any opinion, but j 
to leave that clearly and entirely to you. You take the testi-1 
mony of the physicians, you take into account the ciicum- 
stances that have been mentioned by the different witnesses 
as to the action of M cMahon; their opinions as to insanity 
are not worth what the physicians are; the opinions of experts 
are always better than opinions of.ordinary men as to whether 
a man is insane such as to disqualify him from transacting 

30 business, but the facts that they give are good evidence, and 
after all it is a question to be settled by you, taking into con-
sideration the opinions of the medical men, taking into con-
sideration the facts that are proved before you, it is a question 
for you to determine, and the doctor cannot determine it toi 
you— he may aid you in giving you his views, and you may 
agree with him or you may not, you must look at that as part 
of the testimony, because it was legally competent, and yon 
must look at all the acts that are proved that shows whether 
or not he acted reasonably or strangely—take them all m o 

40 account, and out of the whole of it form your judgment a 
faithfully, as honestly as you are enabled by the evidence,

. and determine the question whether at the time of the ma i ? 
of the contract as alleged, about the time of the execution 
the power McMahon was mentally competent to make a I 
gaiu— and if so, then go a step further, as the delivery o j 
place on the 27th ana thereafter, whether his compete j 
continued so as to enable him to complete and perlec 
bargain, if lie made one by a delivery. What the evi
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of that bargain is you will remember. Now,, gentlemen, at 
this point comes in'this power of attorney; why it was given 
does not appear, perhaps, satisfactorily in this case, ; W e find 
Matthiessen and Shanly both operating in that thing; Mat- 
thiessen is there on each occasion, according to his ow n. testi-
mony, in the execution of each of these three powers; there 
was something extraordinary about that time that was hap-
pening, evidently, to call the attention of these two men to 
this thing, but the reason why these different powers were 
executed is not apparent, perhaps, in this case; yet you will 10 
look at them as circumstances, and inquire whether they do 
not indicate that there w7as something extraordinary and a 
little unusal going on about that time. Shanly had been for 
sometime previous, as the testimony shows, the agent, selling 
and transacting the business of McMahon— that is, the ordi-
nary business of collecting, and paying, and buying, and 
delivering, and selling goods; he was, perhaps, his general 
agent, dealing with his business as such; wdiether this new 
power was given for the reason that Shanly stated, in order 
that be might have power to make this arrangement of turn-
ing over the property to the Sugar House Co. is a question 
for you to decide. Matthiessen evidently was interested in 
this question of the power, and Shanly, if I remember his tes-
timony distinctly, says, that that was the purpose for which 
tie power was made, to enable him to hand over this property 
in payment of the debt. Gentlemen, if the debt still con-
tinued, that would settle the question of the contract of 
December 2d, and this power of attorney, then, would have 
no further significance than to enable him to make^a new con-
tract, or to carry out the new contract if it had been made or 30 
assented to by McMahon. But this power of attorney— and 
it is for the court to construe it— this power of attorney gives 
Shanly no more power than the transacting of the ordinary 
usual business of that establishment; it does not give power 
to sell out this establishment— I  mean by selling out, turning 
thê  whole thing over—it gives him power to transact the 
ordinary business. That is the construction the court puts 
upon this power, it gives power to sell in the ordinary modes 
of sale, as McMahon had been doing it, in the transaction of 
his business, but it does not give him power to assign it over 40 
to the creditor, and hand it over to pay his debts.

[Defendant’s Counsel]—Does your Honor mean the stock?
. [The Court]—I mean the property of McMahon, whatever 
d was. It gives him the power that he had before the power 
.. attorney was given him and no further, except that it gave 
um power to sign notes and some things that are not involved 
ju this case, but for the purpose of breaking up this business, 
anding over this business to somebodv else—if that was what
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was in the minds of the parties at the time the power was exe-
cuted, it fails to accomplish that purpose ; it is not adequate 
to that end. There is another thing in regard to this power. 
I f  McMahon at the time of giving that power was mentally 
competent to execute it, and afterwards he became incompe-
tent by reason of imbecility, insanity or any other cause, that 
of itself revokes the power, or revokes the agency. When a 
man becomes insane, or when he dies, his powers of attorney 
are at au end; they are no longer continued, because a man 
that acts by attorney is only doing through him what he may 
do himself; the attorney can have no higher power than the 
principal, and when the power of the principal ceases the 
power of the agent ceases, except certain powers that are not 
dealt with here at all— powers coupled with an interest, as for 
a consideration, are exceptions to this rule; but there is no 
claim of any such power here. If, therefore, McMahon after 
he had executed this power became mentally incompetent to 
transact his business, then whatever power passed through the 
letter of attorney ceased by that, and the attorney under that 
power could do nothing that McMahon was himself incompe-
tent to do, and any contract made by him-after that was void, 
any delivery made by him, under a contract previously made, 
would be void as part of the contract. Now, gentlemen, this 
is a subject to qualification. There are some cases in which a 
lunatic, or one claiming under him, cannot set up that as a 
defense; where a man deals with another in thê  ordinary 
course of business without any knowledge or intimation of the 
insanity of the party dealt with, and it is done in gopd faith, 
such a contract as that may be supported. I f you, for instance, 
go into a stdre and purchase of the owner, the proprietor, who 
may be insane, yet you purchase goods without any knowl-
edge of his insanity, and you pay for them and take them 
away with you the contract is good, and in this case if—and 
I am stating the lawr as strongly as it can be stated for the de-
fence—if in this case Matthiessen, acting as the agent of the 
company, was dealing with McMahon, or his agent, in the 
ordinary course of business in good faith, without any knowl-
edge of the insanity or mental disturbance oí McMahon, an 
without the knowledge of such circumstances as should put a 
reasonable, prudent man upon inquiry, did the thing in goo 
faith, and made the bargain in good faith, then that would e 
a good bargain, and neither McMahon nor his representa no 
could set up the insanity against it. But, gentlemen, m ap 
plying that rule, you must be sure that there is nothing 
good faith; you must be sure that the party is entirely inn^
cent of all knowledge; you must be further sure tnat 
ignorent of all circumstances that should put a reason* J 
prudent man upon inquiry to find out what the condi 10 
things is. I f  this arrangement, however, was made no
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circumstances by which you believe that Matthies- 
6en understood or had reasonable ground to put 
him upon inquiry, and he, as a prudent man, ought to have 
looked into to understand the condition of McMahon, then 
that rule cannot apply; then he is bound by 'the law that 
governs cases of idiocy, or lunacy. It is only the man who 
acts in good faith, and in entire innocence of the condi-
tion of things, that can escape under the operation of thait 
rule. And in the light of this question of good faith, 
you must scan all the acts of Matthiessen, because he is the 
agent—a very respectable gentleman, of course, and entitled 
to your consideration in his testimony ; and so is Shanly. All 
that is said by way of suggestion against these men were, 
perhaps, as well unsaid; all these witnesses are entitled to 
your consideration. Shanly has been the trusted friend of 
McMahon, and the trusted friend of Matthiessen, as well, 
and it does not lie in anybody’s mouth to say anything about 
Shanly, unless his character has changed since the time when 
all these parties trusted him. Shanly’s position in part of 
this transaction was a little pecdliar, and it is a fair question 
to put to this jury, whether or not, for the purpose of this 
subsequent transaction, after getting that power of attorney, 
Shanly, in many of his actions, was not the agent of Mat-
thiessen, as well as McMahon, and that is a matter for you to 
determine ; not alone from what has been said,' but from what 
has been done, between these parties. Agency may be in-
ferred from acts, and the acts of Shanly, in many of these 
matters—calling the creditors together at the instance of 
Matthiessen, his taking the property and delivering it at the 
order of Matthiessen—in all these.was he the agent of Mat-
thiessen, acting under the directions of Matthiessen ? I f he 
was his agent, as well as of McMahon, all that Shanly knew 
of McMahon’s condition Matthiessen is chargeable with a 
knowledge of, and it is just the same in legal effect as if Mat-
thiessen had known it himself.

These are all the principles that it seems to me necessary 
for the court to put you in possession of. As to the evidence, 
the court have carefully abstained from going into it—that is 
jor you. If you are satisfied there has been a sale and de-
livery of these goods to the defendant in either of these trans-
actions, your verdict will be for defendant; but if you are 
satisfied, under the rules stated, that the legal property still 
remained in the decedent at the time of his death, it goes to 
fhe plaintiff, and he is entitled to recover the value o f the 
property that you find the Sugar House Company have con-
verted to their use, and with interest from the time of con-
version to the first day of the Supreme Court.
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Whereupon, the counsel for the defendant then and there 
excepted to the said charge of the said judge, in that the said 
judge charged the said jury, that there is not evidence in this 
case of earnest given or part payment, sufficient to take the 
contiact, if such existed, out of the operation of the statute 
ot frauds. And also excepted to the said charge of the said 
judge, m that he charged the said jury, that the delivery, to 
-have been a legal, binding delivery within the statute of frauds 
must have been on account of the contract of December 2d’ 

W  and m pursuance of it— not of the whole ; any part of it de! 
livered by the party for the purpose of binding the bargain 
of December 2d—delivered with that view. If there was 
such a bargain, and McMahon delivered a barrel with a view 
ot binding that bargain and holding himself to it, that would 
be a delivery, and take the case out o f the statute of frauds.

been done in pursuance of the bargain—some-
thing connected with or part of the arrangement, or reason- 

yarismg out of it. It must be such possession, acquired 
by the purchaser, as iŝ  something more than consistent with 

on '• oon r̂.a^'. Something more than agreeable with it—con- 
20 sistent with i t ; it̂  must be belonging to it as part of it—as 

part of the bargain— and that through an understanding of 
the parties. It must come out of that contract as contem plated 
and intended by the parties.

And, also, excepted to the said charge of the said judge, in 
that he charged the said jury that, to find that this delivery 
was m pursuance of the original contract, supposes that dur-
ing all this intervening time, between December 2d, and the 
time of this delivery, that this property was io fact the prop- 
erty of the defendant, as understood between the parties, by a 

30 subsisting bargain, that he owned it, that the Sugar House 
Company were the owners of this property, and that McMa- 
lion was not. You must look at that, and you may inquire 
who had the custody of it, with this view, and what was being 
done with it, how it was being handled, and being dealt with, 
and by whom, whether by the decedent, McMahon, or by the 
Sugar House Company. And, again, as-1 said awhile ago on 
another point of the case, in illustrating the bargain, whose 
men were handling it? were they McMahon’s men wrhoin he 
was paying“? were they dealing with and handling the prop- 

40 erty, using it in the manufacture of barrels ? were they deal-
ing with any part of it, appropriating it to the making of bar-
rels? and was discriminated, set aside as the property of some-
body else besides McMahon.

And, also, excepted to the said charge in that the said judge, 
after charging the jury that Shanly had testified that the pur-
pose of the power of attorney was to enable him to hand over 
the property in payment of debt, charged the said jury, that
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if the debt still continued that would settle the question of the 
contract of December second.

And, also, excepted to the said charge in that the said judge, 
charged the jury— but this power of attorney, (and it is for the 
court to construe it,) this power of attorney gives Shanly no 
more power than the transacting of the ordinary usual busi-
ness of that establishment, it does not give power to sell out 
this establishment, I  mean by selling out, turning the whole 
thing over, it gives him power to transact the ordinary busi-
ness, that is the construction the court puts upon this power. 10

It gives power to sell in the ordinary modes of sale, as Mc-
Mahon had been doing it, in the transaction o f his bnsiness, 
but it does not give him power to assign it over to the credi-
tor and hand it over to pay his debt.

I mean the property of McMahon, whatever it was; it 
gives him the power he had before the power of attorney was 
given him and no further, except that it gave him power to 
sign notes and some things that are not involved in this case, 
but for the purpose of breaking up this business, hand over 
this business to somebody else, if that was what was in the 20 
mind of the parties at the time the power was executed, it 
fails to accomplish that purpose, it is not adequate to that end, 
including, &c. And said counsel for defendant stated, as one 
reason and ground of said exception, that the transfer made 
was only of stock, and excluded tools, horses, trucks, and real 
estate.

And, also, excepted to. the said charge in that the said 
judge charged the said jury, that when a man becomes insane, 
or when he dies, his powers of attorney are at an end.
, And, also, excepted to the said charge in that fthe said 30 
judge, refused to charge the said jury as he was requested to 
op, that insanity of a contractor is no answer to li.is contract, 
jj the other party acted bona fide, and had no reason to 
believe the party insane.
. And, also, excepted to the said .charge in that, the said 
judge, refused to charge the said jur}r as he was request to do, 
that nothing but imposition on an insane person is a good 
answer to a contract.

And also excepted, to the said charge of. the said judge, in 
that he charged the said jury, there are some cases in which,£0 
Mnnatic, or one claiming under him, cannot set up that as a 
defence. When a man deals with another in the ordinary 
fourse of business, without any knowledge or intimation of the 
insanity of the party dealt with, and it is done in good faith, 

a contract as that may be supported. I f  yon, for 
instance, go into a store and purchase of the owner, the pro-
prietor who m aybe insane, yet you purchase goods without 
any knowledge of his insanity, and you pay for. them and
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take them away with you, your contract is good; and in this ■ 
case, if (and I am stating the law as strongly as it can be 
stated for the defence) if, in this case, Matthiessen acting as 
the agent of the company, was dealing with McMahon or his I 
his agent, in the ordinary course of business in good faith, 
without any knowledge o f the insanity or mental disturbance 
of McMahon, and without the knowledge of such circumstance 
as should put a reasonably prudent man upon inquiry; did 
the thing in good faith, and made the bargain in good faith, 

IQ then that would be a good bargain, and neither McMahon nor 
his representative could set up the insanity against it. But, 
gentlemen, in applying that rule you must be sure that there! 
is nothing but good faith; you must be sure that the party is j 
entirely innocent of all knowledge; you must be further sure 
that he is ignorant of all circumstances that should put a rea-
sonably prudent man upon inquiry to find out what the condi-
tion of things is.

I f  this arrangement, however, was made under circum-
stances by which you believe that Matthiessen understood, or 

20 had reasonable ground to put him upon inquiry, and he, as a 
prudent man ought to have looked into to understand the con-
dition of McMahon , then that rule cannot apply.

And also excepted, to the said charge in that the said judge 
charged the said jury, that it is a fair question to put to this 
jury whether or not for the purpose of their subsequent transac-
tion after getting that power of attorney, Shanly, in many of 1 
his actions, was not the agent of Matthiessen as well as of I 
McMahon; and that is a matter for you to determine, not I 
alone from what has been said, but from what has been done I 

30 between these parties. Agency may be inferred from acts, 
and the act of ¡Shanly in many of these matters, calling the 
creditors together at the instance of Matthiessen; his taking 
the property and delivering it at the order of Matthiessen. 
In all these was he the agent of Matthiessen, acting under the 
direction of Matthiessen.

I f  lie was his agent as well as of McMahon, all that Shanly 
knew of McMahon’s condition Matthiessen is chargeable with 
a knowledge of, and it is just the same in legal effect as it 
Matthiessen knew it himself. . , i

40 After the court had charged the jury and they had retired, j 
the counsel for the defendant requested the court to charge 
that the burden of showing mental incapacity was upon the 
plaintiff, and it must be strictly proved; and the c o u r trecalle 
the jury and charged the jury as follows:

I sent for you, gentlemen, to come into court to charge yon 
upon one other matter which 1 had intended to speak ot in 
charging you, but omitted, and am reminded of it by reque 
of counsel, The proof tbp,t parties are obliged to make w
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case like this-first, that the plaintiff must prove ^ v e r s i o n  
and other things necessary to support his action. T^deiend- 
ant in this case relies upon a sale, and he must suppoi t that 
by proof: and the plaintiff, again, on Ins part, meets the 
question of sale by saying that the decedent was, by reason 
of mental incapacity, incompetent to make the contract.
Now, he must prove that—the defendant must prove the sale, 
the plaintiff, on his part, must prove the incapacity that is 
to say, it is necessary that the plaintiff should take upon hi - 
self the burthen of proof of the mental incapacity ot the 
decedent; that is his work, and he must satisfy your minds
by the proof he adduces of that fact.

To which charge the said counsel excepted, for that the 
court did not charge as requested, and especially that the in-
capacity must be strictly proved. , .•,

And the counsel tor the defendant also excepted to the said 
charge of the said judge, in that he did not charge the jury as 
he was requested to do, that the question whether cie i ors 
were defrauded or not by what was done by the defendan a 
with the property in question lias nothing to do wit i ns 
claim by the administrator, and it it must be disposed ot in
that respect, just as if McMahon was alive and had no cie i-
tors at all •

And the counsel for the defendant also excepted to the said 
! charge of the said judge, in that he did not charged the said 
j jury as he was requested to do, that if the jury are satisfie 

that on the second day of December, 1871, Mr. McMahon 
agreed with Mr. Matthiessen. that the Sugar Company could 
have the cooperage stock at prices which were named, tor a 
or a part, and at the real worth of that part of the stock tor 3J 
which no price was named, and that there was a debt due to 
the Sugar Company, and that the value of the stock shou 
extinguish the debt, this made a valid sale of the stock to the
company, provided the jury believe that McMahon "Nvas men-
tally capable of making such a contract,' on the second day ot

1 December, 1871. , . ,
And the counsel for defendant also excepted, to the said 

charge of the said judge in that he did not charge the said 
jury as he was requested to do. That if the jury are satistie 
that on the 2d day of December, 1871, Mr. McMahon agreed 40 
with Mr. Matthiessen that the SugarCompany could have the 
cooperage stock at prices which were named for all or as part, 
aud at the real worth of that part of the stock for which no 
price was named, and that there was a debt due to the Sugar 
Company, and that the value of the stock should extinguish 
the debt. This made a valid sale of the stock to the com- 
Pany, provided the jury believe that McMahon was mentally 
capable of making such a contract on the 2d day of December,
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1871, and provided jury believe any part of the stock sold 
was delivered prior to McMahon’s becoming incapable ot 
contracting and prior to action brought. And the counsel for 
the defendant also excepted to the said charge of the said 
judge in that he did not charge the said jury as he was re-
quested to do. That an agreement by the seller to sell and 
buyer to buy goods to the value of a debt, and thereby to ex-
tinguish the debt, is a valid sale, within the statute, though 
there is no delivery.

10 *' the counsel for the defendant also excepted to the said 
charge of the said j udge in that he did not charge the said jury 
as lie was requested to do. That the books kept by Shanly are 
not competent evidence in the case to show that the Sugar 
Company, or any one else, took or converted or had in their 
possession the goods in dispute. Even if they might be com-
petent if a sale was to be proved.

And the said judge, under the charge and directions afore-
said, left the aforesaid issue and the evidence so given on the 
trial thereof, as aforesaid, to the said jury, and the jury afore*

20 said then and there gave their verdict for the plaintiffs, as in 
and by said record appears. And inasmuch as the said sev-
eral matters hereinbefore stated do not appear by the record 
aforesaid, the counsel of the said defendant prayed that the 
said judge would set his hand and seal to the bill of excep* 
tions, containing the several matters aforesaid, according to 
the statute.

And thereupon the said Mauning M. Knapp, justice as 
aforesaid, hath set his hand and seal hereto this eleventh day 
o f February, in the year eighteen hundred and seventy-five.

80 M. M. Kn app, [l . s.]

[The Court]—All the exceptions are subject to the language 
used by the court in the charge.

M. M. K n a p p .

Assignryient of Errors.
Afterwards, that is to say on the second Tuesday in March, 

in the year of our Lord one thousand eight hundred and 
seventy-five, before the judges of the'said Court of Errors and 
Appeals, comes the said F. O. Matthiessen and \Viechers 
Sugar Refining Company, by Gilchrist & McGill, its attor- 

40 neys, and says that in the record and proceedings aforesaid,
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a n d  also in giving the judgment aforesaid, there is manifest

1st. In this, that the said judge before whom the said cause 
was tried below, charged the said jury that there is not evi-
dence in this case of earnest given or part payment sufficient 
to take the contract, if such existed, out ot the operation ot
the statute of frauds. Y  ,

2d. And, also, there is error in this that the said judge 
charged the said jury that the delivery, to have been a legal 
binding delivery within the statute of frauds, must have been 
on account of the contract of December 2d, and in pursuance 
of it, not of the whole; any part of it delivered by the party 
for the purpose of binding the bargain of December 2d, 
delivered with that view. I f  there was such a bargain, and 
McMahon delivered a barrel with a view of binding that bar- 

j gain, and holding himself to it, that would be a delivery, and 
take the case out of the statute of frauds. * * * • It

j  must have been done in pursuance of the bargain, something 
i connected with or part of the arrangement or reasonably 

arising out of it. It must be such possession acquired by the 
purchaser as is something more than agreeable with it, con 
Bistent with i t ; it must be belonging to it as part of it, as part 
of the bargain, and that through an understanding of the 
parties, it must come out of that contract as contemplated and 
intended by the parties.  ̂ .

3d. And, also, there is error in this that the said judge 
charged the said jury that to find that this delivery was in 
pursuance of the original contract, supposes that during all 
this intervening time between December 2d and the time of 
this delivery, that the property was in fact the property ot 30 
the defendant, as understood between the parties by a sub-
sisting bargain, that he owned it, that the Sugar 
pany were the owners of this property, and that McMahon 
was not. You must look at who had the custody of it, with 
this view, and what was being done with it, how it was being 
handled, and being dealt with, and by whom, whether by 
decedent, McMahon, or by the Sugar House Company. Ana 
again, as I said a while ago on another point of the case in 
illustrating the bargain, whose men were hadling it ; Y.eie 
they McMahon’s men whom he was paying? Were they 
dealing with and handling the property, using it in the manu-
facture of barrels? Were they dealing^ with any part ot it, 
appropriating it to the making of barrels, and was it discrimi-
nated, set aside as the property of somebody else besides M c-
Mahon’s. , c.

4tli. And, also, there is error in this, that the said judge, a er 
charging the said jury that Shanly had testified that the pnr-

z
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pose of the power of attorney was to enable him to hand over 
the property in payment of the debt, charged the jury that if 
the debt still continued, that would settle the question of the 
contract of December 2d,

5th. And, also, there is error in this, that the said judge 
charged the said j  ury; Rut this power of attorney, (and it is 
tor the court to construe it,) this power of attorney gives 
Shanly no more power than the transaction of the ordinary 
usual business of that establishment, it does not give power to

1.0 sell out this  ̂ establishment— I mean by selling out, turning 
the whole thing over, i-t gives him power to transact the ordn 
nary business. That is the construction the court puts upon 
this power, it gives power to sell in the ordinary modes of 
sam as McMahon had been doing it in the transaction of Ms 
business; but it does not give him power to assign it over to 
his creditors, and hand it over to pay his debts. I mean the 
property of McMahon, whatever it was. It gives him the 
power he had before the power of attorney was given him, 

110 further, except that it gave him power to- sign notes 
20 and some things that are not involved in this case; but for the 

purpose of breaking up the business—handing over the busi-
ness to somebody else—if that was what was in the minds of 
the parties at the time the power was executed, it fails to 
accomplish that purpose—it is not adequate to that end.

6th. And, also, there is an error in this, that the said judge 
charged the said jury, that when a man becomes insane, or 
when he dies, his powers of attorney are at an end.

7th, And, also, there is error in this, that the said judge 
refused to charge the said jury, as he was requested by the 

80 counsel for the defendant below, that insanity of a contractor 
is no answer to his contract, if the party acted bona fide, and 
had no reason to believe the party insane.

8th. And, also, there is error in this, that the said judge 
refused to charge the said jury, as he was requested by the 
counsel for the defendant below, that nothing but imposition 
on an insane person is a good answer to a contract.

9th. And also there is error in this, that the said judge 
charged the said jury, there are some cases in which a luna-
tic, or one claiming under him, cannot set up that as a de- 

40 fence where a man deals with another in the ordinary course 
of business, without any knowledge or intimation of the in* 
sanity of the party dealt with, and it is done in good faith, 
such a contract as that may be supported. If you, for in-
stance, go into a store and purchase of the owner, the proprie-
tor, who may be insane, yet you purchase goods without any 
knowledge o f his insanity, and yon pay for them and take 
them away with you the’ contract is good, and in this case it 
(and I am stating the law as strongly as it can be stated for
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the defence), if in this case, Matthiessen, acting as the agent 
of the company, was dealing with McMahon, or his agent, m 
the ordinary course of business, in good faith, w i^out any 
knowledge of the insanity or mental disturbance of McMaho , 
and without the knowledge of such c.rcnmBtancee aa Bhould
put a reasonable, prudent man upon inquiry, did the t g
¡rood faith and made the bargain in good faith, then that 
would be a good bargain, and neither McMahon nor rep-
resentative could set up the insanity against it. But, gentle 
men, in applying  that rule, you must be sure that the e is 10 
nothing but good faith; you must be sure that the party is 
entirely innocent of all knowledge; you must be further su 
that he is ignorant of all circumstances that should put a rea-
sonable, prudent man upon inquiry to find out what the con-
dition of things is. I f  the arrangement, however, was made 
under circumstances by which you believe that Matthiessen 
understood or had reasonable ground to put him npon 
quiry, and he, as a prudent man, ought to have looked into to 
understand the condition of McMahon, then that r u e c

P10th. And also there is error ip this, that the said judge 
charged the said jury that it is a lair question to pu o 
jury whether or not for the purpose of this subsequent trans-
action after getting that power o f attorney, Shan y, in many 
of his actions, was not the agent ot Matthiessen as w ê  as o 
McMahon, and that it is a matter for yon to determine not 
from what has been said, but from what has been one 
tween these parties. Agency may be inferred from acts and 
the acts of Shanly in many of these matters, calling t e cre 
tors together at the instance of Matthiessen, his taking the 30 
property and delivering it at the order of Matthiessen. a 
these was he the agent of Matthiessen acting under t e tree 
tions of Matthiessen. I f he was his agent as well as ot mc- 
Mahon, all that Shanly knew of McMahon s condition, Mat-
thiessen is chargeable with a knowledge of and it is jus e 
same in legal effect as if Matthiessen had known it himselt.

11th. And also there is error in this, that the said judge 
refused to charge the said jury as he was requested by t e 
counsel of the defendant below; that the burden of showing 
mental incapacity was upon the plaintiff, and it mus e 40 
strictly proved, and when so requested to charge charge  ̂ e 
said jury of follows: I  sent for you, gentlemen, to come into 
court to charge upon one other matter, which 1 pad in e 
to speak of in charging yon, omitted it, and am remin e o 

 ̂by requests of counsel. The proof that parties are obliged 
to make in a case like this, first, that the plaintiff must prove 
a conversion and other things necessary to support his action.
The defendant in this case relies upon a sale, and he mus
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to sell and buyer to buy goods to the value of a debt and thereby 
to extinguish the debt, is a valid sale within the statute, though 
there is no delivery.

16th. And, also, there is error in this, that the said judge re-
fused to charge the said jury as he was requested by the counsel 
for the defendant below, that the books kept by Shanly, are not 
competent evidence in this case, to show that the Sugar House 
Company or any one else took or converted, or had in their 
possession, the goods in dispute, even if they might be compe-
tent if  a sale was to be proved. •

17th. And, also, there is error in this that the declaration 
aforesaid, and the matters therein contained are not sufficient in 
law for the said Jacob Weart, administrator of Bernard Mc-
Mahon, deceased, to have or maintain his aforesaid action 
thereof against the said F. O. Matthiessen and Wiecher’s Sugar 
Refining Company.

18th. A nd, also, there is error in this that the judgment, 
aforesaid, in  form aforesaid, was given for the said Jacob Weart, 
administrator, as aforesaid, against the said F. O. Matthieson _ 
and Wiecher’s Sugar Refining Company; whereas, by the law 
of the land, the said judgment ought to have been given for the 
said F . O . Matthiesson and Wiecher’s Sugar Refining Com-
pany against the said Jacob Weart, administrator, as aforesaid.

And the said F. O. Matthiessen and Wicher’s Sugar Refin-
ing Company prays that the judgment, aforesaid, for the errors, 
aforesaid and for other errors in the said proceedings being, may 
be reversed, annulled and altogether holden for nought, and 
that it may be restored to all things it hath lost by occasion of 
the said judgment. on

GILCHRIST & McGILL.
Attorneys o f Plaintiffs.

Joinder in error in usual form.






