
Hudson County Circuit Court

J o h n  B u s t ,

P lain tiff,

vs. }• In Tort,
| B ill of Excep-

Oh r is t ia n  Ou t me r , | tions.

Defendant.
r

W eller & Lichtenstein, A ttys. o f P laintiff.
John J. Fallon, A tty . o f Defendant.

B e  it  rem em bered,. that on the ninth and tenth > 
days o f January, A . D., Nineteen hundred and six, 
in the Hudson County C ircuit Court, holden at 
Jersey  C ity, in and fo r  said County, before his 
H onor Charles W . P arker, Esq., Judge o f said 
C ircuit Court, the issues joined between the above 
named parties in the above! stated cause, which is-
sues w ere tendered by the declaration o f the said 
plaintiff, w hereby he declared on tw o counts, the 
first o f which w as fo r that the said defendant w as 
gu ilty  of crim inal conversation w ith the w ife  o f * 
the said plaintiff, and the second o f which wus for 
that the said defendant enticed aw ay the w ife  of 
the said p la in tiff to! a  residence separate and ap art 
from  said p la in tiff and there detained and h ar-
bored her, all against the consent o f the said p lain-
tiff, and which issues w ere accepted by the said 
defendant by  his p lea o f not guilty, pleaded to both 
counts of said declaration, as appears fu lly  and at 
length in the record in said cause, come on to be
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tried ]by a ju ry  fo r  that purpose duly em paneled; 
and thereupon the attorneys of the said John Rust, 
the p lain tiff, to m aintain the issues upon his p art 
called as a  w itness the said John R ust, who being 
duly sworn, testified that he and his w ife, up to 
1903, ‘ ‘ lived p retty  good; the only trouble we had, 
m y  w ife  was continually sick; she w a sn ’t fo r three 
months w ithout a doctor; and at the end of 1903 or 
the beginning of 1904, January, she seemed to be 

lo  different a lto g eth er; she commenced running to 
dances, and she never knowed how to dance before 
th at; she never used to know what the inside o f a 
m asquerade hall or those things, was. She began 
to take a notion to go there and frequent them, 
and over that we often had certain w ords; when 
I  w as try in g  to correct her she would tell me, ‘ i f  
you don ’t  like it I  h ave got a place: to go to. ’ She 
neglected her home and children and all. That 
continued during~jffiree or four m onths— into 

26 A p ril. In A p ril she w as out one night aw ful late; 
she w as out all the afternoon, and out that night 
till a fter eleven o ’clock, and a fte r  I  corrected her 
w hy the next T uesday she le ft  the h o u se; she w as 
aw ay a couple o f days and about two days after 
that I  was called before Recorder Stanton— not 
subpoenaed, but to g ive  me a hearing. She left 
the 9th o f A p ril, 1904. and this w as the w eek after. 
A fte r  this hearing before Recorder Stanton, I  sus- 
picioned her, and I  told her about it, because I  

/¿’had some w o rd s— some fam ily  secret w hat we had 
— and this Mr. Oltm er knowed about th a t;— it  w as 
funny to me; I  had confidence in the two o f them ; 
I  never thought m y w ife  w as anything out o f the 
w ay, and everything w as all righ t again until the 
19th o f J u ly  she le ft me again, rented rooms and 
moved a w a y — m oved aw ay the furniture out. of 
the house when I  w as on a building. She remained 
aw ay t i l l  the la tter  p art of A u gu st ; she came back
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righ t before the children had to go to school. Mr. 
Oltm er is in the iron business. U p to- 1904 Mr. 
Oltm er and I  w ere friendly. He done w ork fo r me 
since 18 98 ,-18 97 or 1898. I  seen him then d if-
ferent tim es ; he used to do w ork— sometimes 
tw ice a day, sometimes twice a  m onth; but he w as 
doing w ork fo r me righ t along. In  his doing this 
w ork fo r  me brought him to m y house different 
tim es; i f  I  had a  plan fo r him to estim ate on I  
would send him a  notice and he w ould come to /o 
the h o u se; but v e ry  seldom ; m aybe once a month 
or tw ice a month, that I  called him in. M ost of 
the tim e I  m et him in his shop. The first that I  
recollect any suspicion w as when she lived in W il-
low Avenue ; I  told her to  take care  o f the chil-
dren, and I  seen the children around the build-
ings ; and one day m y boy w as around the build-
ings not the w a y  I  liked it. I  thought she ought 
to take care o f h im ; I  sent her a notice that i f  she 
was aw ay I  supported her and wanted her tO' take 2<x 
proper care o f  the children. The second d ay he 
w as around the b u ild in g; that looked funny to m e ;
I  sent somebody around to her h ou se; the p arty  
told me she w as not home, and I  accidentally went 
on the telephone to telephone to Mr. O ltm er’s shop 
and he w as not at home ; and nobody in the shop 
knowed where he w as; I  asked all his men, tele-
phoned three tim es that a ftern oon ; nobody knowed 
where he w as. Then I  got one party, and I  says, 
“ it  looks funny to m e.”  Now, I  w atched M r. O lt-zo 
m er’s shop and this p arty  watched where the 
house w as that she lived in, at the same tim e ; the 
tw o o f them came home together. Then I  got sus-
picion and a  d ay or two1 after I  would fo rg et it 
again, and I  would never think it w as that w ay.
I  did not go back to m y w ife ; she lived 
in W illow  A ven u e; she lived a p art from  
m e ; I  would forget it now because I  would see Mr.
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Oltm er again, and I  never thought he w ould go 
and do anything w ith m y w ife  like that. W ell, 
a fter  October she came back again, and fo r  two 
weeks she w as aw ful nice, couldn’t  be any better, 
and then I  noticed this going out fo r  an a fte r-
noon— I noticed that she would leave and she w as 
nervous— she w ould leave at noon and get back 
not till six  or seven o ’clock; and every afternoon 
she w as out o f the house I  telephoned to Mr. Olt- 

j 0 m er’s shop, or sent a man there, and he couldn’t 
be found; then I  forbade m y w ife ; I  said, “ i f  you 
ever go out fo r a  fu ll afternoon I  w ant you to let 
me kn ow ; ’ ’ then it would be all righ t to a  week or 
two, and then it  w as the same thing again. I  o f 
course began to susp icion; I  looked around to de-
tect something, but I  had to attend to m y business, 
I  d id n ’t  have tim e fo r  it ;  tw o weeks w ould pass 
nice, and all o f a  sudden she w as aw ay again ; 
sometimes it puzzled m e; I  went to watch which 

26 w ay  she came back; I  could not find out until No-
vember. In  Novem ber she began— she wanted to 
go to m asquerades again ; I  said, “ i f  you start 
that m asquerade running again  I  w ill put a stop, 
to i t ; ”  she w ent somehow or other— it w as a m as-
querade, and she really  got everyth ing ready, only 
somehow or other I  came home a, little  b it late 
that n ight; it  w as all fixed that the boy had to be 
taken aw ay by a friend o f ours, a man who works 
fo r m e; and the little  g ir l le ft  in another house; 

Jo and she went, to a  m asquerade again. W ell, that was 
the 12th o f December. The m asquerade w as held 
in Odd F e llo w s’ H all, Hoboken; I  d id n ’t know at 
the tim e because we w ere very  little  speaking to-
gether. She w anted to go out her own w ay, and 
I  certain ly  d id n ’t like it. She cam e home that 
night at three o ’clock, and I  w as in the h ou se; she 
came in the house around that time. The woman 
got so nervous that she w as not home one a fte r-

m



noon.; I  could come home at tw o or three o ’clock 
in the afternoon; the house w as locked up, a fter 
school time, the hooks w ere ly in g  in the vestibule, 
the house closed— the woman never w as hom e; 
she d id n ’t have a m inute’s rest in the house no 
m ore; that w as the 1 2 th when the ball w as, that 
was Saturday. The next T hursday she went aw ay 
to N ew  Y ork, because I  seen her comng on Sec-
ond Street, from  N ew Y ork. I  came home on the 
17th fo r dinner, I  had a  row  of buildings on hand >o 
and worked at least twenty-five to th irty  men. She 
wanted to go that day to N ew  Y ork. T h at a fter-
noon she w ent to N ew Y o rk ; she told me she was 
going to go out w ith a  frien d ; and I  seen her com-
ing back from  New Y o rk ; she told me that she was 
going out w ith a friend, and then when I  seen her 
go aw ay so nervous, I  thought it  over and rang up 
Mr. O ltm er’s shop, and he also was gone, too; 
then, of course, I  w as not at ease, but that is all 
I could find out about it until she came home that 3a 
evening, when I  told her I  w anted to know where 
she w as; I  says, “ i f  you ca n ’t tell me, you are
no good. Then the woman told m e----- . Then
I told her she could leave m y house any time. She 
said, “ I  w ill g o ; I  am not going to be in this house 
any lo n g e r; I have got a place to go to. ”  The next 
week it w ent on the same w a y ; the house w as 
closed nearly  every  night when I  came home 
around four or five or six 0 ’c lo ck ; one night I  met 
m y team ster and said, “ who is putting this woman so  
on the bum that w a y ? ”  I  says, “ I  ca n ’t  stand for 
that any longer, the children neglected, the house 
alw ays closed.”  N ext day I  w ent in O ltm er’s 
shop and I  asked him about the conversation the 
driver told me. H e told me it w as Mr. Oltm er 
took her from  a ball, and that they le ft there 
at tw elve o ’clock, and that she le ft him at two 
o ’clock, in his house, that is w hat the driver told

State Library
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me. I  told Mr. Oltm er I  heard he had taken her 
from  a ball, and w anted to know w hether he had 
anything to  do w ith  m y w ife. H e said v e ry  l it t le ; 
he said he only danced w ith  her. Then I  went 
home and questioned her, and there w as a  lady 
by the name o f Mrs. D aly  in the house, and she 
said in the presence o f Mrs. D aly, she could go 
and leave m y house any time and he a housekeeper 
fo r  M r. Oltm er at any time she wanted to ; then 

„shortly a fte r  she took sick. On the 21st o f D e-
cember, in the morning, she had bronchial troubles 
in her throat, and had to go to  a doctor to get it 
lanced; and I  asked her, I  said, “ D o n ’t  you think 
it  would be b e tte r” —-she w as a fra id  she would 
d ie— “ d o n ’t you  think it w ould be better to tell 
the truth, fo r  the sake o f the ch ildren?’ ’ She said, 
“ I f  I  have to tell the truth I  m ight as w ell take 
poison.”  She w as sick then, the day before 
Christm as, when she le ft the house, it  w as then 

¿o that afternoon, that night, she w rote some letter, 
w hat I  handed to the law yer. She le ft  C h ristm as; 
she le ft  the day before Christm as and she came 
back again to the house, but I  w as very  seldom 
in the house; I  ju st came in the house— I had m y 
office on one side and the dining room is on one 
side; I  did w hat I  had to do in the office and went 
out again. She le ft  day before C hristm as; then 
she came ba,ck again once or twice, I  believe ; I 
w as all upset that tim e ; I did not know w here my 

# head stood. She w as back tw ice; she w as back 
then and took the furnitu re aw ay; it  w as two or 
three times, but I  don’t recollect the dates. She 
stayed one d ay once, and she stayed a couple of 
hours. W hen she le ft  the house then of course I 
thought it w as m y duty to w atch then. Then I  had 
a p arty  and I  sent him up there to w atch the 
house as much as w e could, and one night she left 
the house and she met this here Mr. Oltm er in

40
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W est H oboken— Jersey  C ity, on the line o f W est 
Hoboken th e re ; she m et him on the street, and this 
p arty  w as w ith  me; of course I  w as going to* see 
w hat they w ere going to do, but I  couldn’t  hold 
m yself, and said “ have I  got you at la s t ,”  and 
then the men pulled out and hit me. T h is w as on 
P aterson P lankroad and L ak e  Street. T h ey w alk-
ing arm in arm. A bout nine o ’clock. I  h it him 
again. W e had a, fight there, and he ran  aw ay. I t  
w as dark, so I  couldn’t  see any m ore of him a fter j o  
w here the last street w as, P alisad e Avenue ; that 
is as fa r  as we went, and then he ran like wild. I  
heard from  different people that the man w as 
bragging around. M y revolver is ly in g  up in your 
office, and I  would have shot him there ju st  as 
quick as look at him. Mr. Lichtenstein took it  off 
of me. O f course I  had to reco ver; I  got to make 
m y existence fo r the children. She has got them.
I support them. ”

A nd thereupon the attorney fo r  said defendant zo  
cross-exam ined said John Rust, the p lain tiff. A nd 
said p laintiff, having introduced fu rth er testL  
mony, rested his cause. A nd said defendant, h av-
ing introduced testim ony to m aintain and prove 
the issue aforesaid  upon his part, rested his cause. 
A nd said attorney fo r  said p la in tiff thereupon re-
called John R ust, the p laintiff, as a  w itness in re-
buttal, who testified th a t : he knew Mrs. T eaching; 
he remembered her being at h is house on the occa-
sion that she spoke o f ; he remembered h avin g a zo  
quarrel w ith his w ife  that day. A nd thereupon 
said p la in tiff rested his case in rebuttal.

R est fo r  all.

The testim ony in the cause h avin g been con-
cluded, and the parties having rested the cause, 
said attorney fo r  said defendant requested his 
H onor.the Judge, to charge the ju ry, am ong other
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things, that: “ J u ry  cannot consider the testim ony 
o f the p la in tiff as to  his w ife ’s crim inal conversa-
tion w ith  the defendant.”  A n d  thereupon, his 
H onor the Judge, declined to charge the ju r y  in 
said cause as above requested, but charged the 
ju ry  as follow s:

“ Gentlemen of the J u ry :

This is a suit fo r  w hat is called crim inal con- 
V* versation, that hieans, speaking generally, a  suit 

b y  a  husband against another man for seducing 
his w ife, com m itting adultery w ith  her. T h a t is 
the claim  m ade in this case, and the claim  which 
the p la in tiff m ust prove by  a, fa ir  preponderance 
of evidence before he i s ' entitled to a  verdict 
against this defendant. Y o u r inquiry, therefore 
is, did this defendant seduce M rs. R u st and com-
m it adultery w ith her once, or any number o f 
times, on one or more occasions! A  great deal of 

«•vo evidence has been given, of the value o f the evi-
dence you are the judges.

In w eighing this evidence it  is your duty to bear 
in mind that adultery is a crime which can hardly 
ever be proved by the direct evidence o f an eye 
witness. I t  is most natural that w hen a man and 
woman desire to commit that offense they w ill 
avoid the sight and hearing of other people, and, 
therefore, the law  properly  says that direct ev i-
dence o f eye witnesses is not essential, and that 

aw adultery m ay be proved by inference from  other 
facts and circum stances which ip the mind of an 
im partial person would tend to establish the as-
sumption, the necessary connection o f the crime 
w ith these facts.

L et us see w hat we have here, assum ing you be-
lieve these circum stances to  have been proved, 
because the circum stances them selves m ust be 
proved by the same w eight o f evidence which is

ha
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necessary to support the m ain charge. I t  is 
claimed as a  circum stance that M rs. B ust, a fter 
some y ea rs  of m arried life  got into1 the habit o f 
neglecting her home and going out to balls and 
other entertainm ents, and there m eeting M r. Olt- 
mer, and dancing w ith  him. Those circum stances 
in them selves alone, if  proved to your satisfaction 
do not mean v e ry  much, as counsel have said, it  is 
not unnatural that a m arried woman, i f  her hus-
band should be lacking, or neglectful, as is claim ed jo 
in this case, in the little  attentions to1 her which' a 
woman n aturally  expects from  a husband, m ight 
be disposed to seek them elsewhere, and that en-
tire ly  consistent w ith her innocence o f any crim -
in ality  and lo ya lty  to her husband in other re-
spects. Still, they are circum stances that you are 
entitled to consider. O f course, i f  she, as is 
claimed, danced w ith nobody else but Oltmer, it  is 
a circum stance which m ight lend some force to the 
fact of her going to these balls, and if, as is zo  
claimed, she acted in such a w a y  as to give others 
the im pression fa ir ly  that she w as devoted to him 
and would not dance w ith other men w ithout le t-
ting him know o f it, that is a circum stance, which, 
i f  proved- is entitled to be considered w ith the 
others, and given such w eight as you fa ir ly  think 
is proper.

These perhaps, are the more significant circum -
stances in the case claimed on the evidence to have 
existed. W e have those app aren t absences o f both ¿4  

the parties from  their homes at the same time, we 
have this rpeeting which it is adm itted took place 
on the heights between these p arties in the even-
ing, and at which there w as something of an a ffra y  
between the p la in tiff and the defendant, where it 
is claim ed that the defendant struck the p la in tiff 
and ran aw ay a fte r  some exchange o f fisticuffs 
between them, and you have as well, w hat seems

Ht
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to be perhaps the m ost im portant piece o f circum-
stantial evidence in the case, i f  the occurrence took 
place, and th at is  this story about the defendant 
and the p la in tiff ’s w ife  leaving a  ball at tw elve 
o ’clock, or about that time, and a short time later 
entering the defendant’s shop and their reappear-
ance an hour or so later. In  addition to these it 
has been testified in this case that this defendant 
him self adm itted that he had been g u ilty  o f adul- 

/O tery  w ith  Mrs. R u st and he had paid her money 
fo r  it. I f  you believe that he said that, o f course 
that would be an adm ission b y  him, and is com -
petent evidence in this case and you are entitled 
to consider it as such. W ith  respect to statem ents 
m ade by^Vire. R ust, however, I  understand the 
law  to be an  a case o f this kind, under these cir-
cumstances, they are not competent evidence o f 
the gu ilt o f Mr. Oltmer. I f  this w as a divorce case 
between Mr. R u st and his w ife, and her statem ents 

zo were proved, they would bind her and not him. 
T his is a suit against Mr. Oltm er and necessarily 
he cannot be bound by the unsworn statem ents o f 
the alleged other p arty  to the crime, so that I  think 
it  is w ise to instruct you that you need not and 
should not consider the evidence o f w hat Mrs. 
R u st m ay have said, and more especially so as 
there is evidence tending to show that w hatever 
she m ay have said to  her husband w as done under 
the influence o f threats m ade by him. Y o u  need 

3c not consider that at all.
Now you have all these other circum stances, in-

cluding the adm ission of Mr. Oltm er, and it is fo r  
you to say  on all the evidence in the case,w hether 
the p la in tiff has made out to your satisfaction  the 
fa ct o f adultery committed by this defendant w ith 
the p la in tiff ’s w ife. I f  he has not there should be 
a  verd ict fo r the defendant. I f  he has there should 
be a  verdict fo r  the plaintiff.

UQ
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T he elements of dam age which the p lain tiff 
would be entitled to  m ay be divided into dam ages 
by w ay  o f com pensation and dam ages by  w ay  of 
punishment. D am ages by w a y  of compensation 
would include such sum as in your fa ir  judgm ent 
is proper to be shown fo r the breaking up o f the 
confidence existing between the p la in tiff and his 
w ife, the in ju ry  done to his home, not the in ju ry  
of his children who are not parties to this suit, but 
in ju ry  to the p la in tiff him self, the destruction o f to 
peace o f mind, in ju ry  to his feelings, and then 
when you come to the other elements o f punish-
ment you are entitled to assess what the law  calls 
exem plary dam ages on the theory that this w rong 
committed w as necessarily done w ilfu lly, m a-
liciously, w ith  intent to in jure this p laintiff, and 
you aw ard such further sum as in your judgm ent 
is righ t on that ground.

T here are, and there m ay be circum stances in 
this case in m itigation of dam ages, because it  is * o 
v e ry  evident that i f  this p la in tiff w as on entirely 
frien d ly  and affectionate terms w ith his w ife, and 
she had his fu ll confidence, and they w ere happy, 
together up to the tim e of the entry o f this in-
truder into their home, i f  you should so find the 
dam ages to the husband would necessarily be 
much greater than i f  the situation w as that he 
and his w ife  w ere unhappy together, i f  their home 
w as subjected to quarrels and braw ls. Therefore, 
in fixing the dam ages you ought to  consider w hat so  
the relations w ere between these parties before the 
in ju ry  occurred. On the p art of the p la in tiff it is 
claimed that their relations were happy and peace-
ful. I t  is claim ed on the other side, and there is 
evidence to support it, that the p la in tiff and his 
w ife w ere not on good terms, and you w ill remem-
ber that one o f the w itnesses testified that he saw 
on one occasion the p la in tiff beating his w ife,

Pa
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cursing her, using v ile  language to her, so that i f  
you get to this question o f dam ages you  m ust con-
sider w hat the circum stances are in that regard  
and ad ju st your verdict accordingly.

I  think that is all, gentlemen, that the court con-
siders it  necessary to say to you at th is tim e. 1 ’

W hereupon the counsel o f the defendant, John
J. Fallon, conceiving that b y  the law  o f the land 

to the Judge should have charged and instructed the 
ju ry  as above requested, and should not have 
charged the ju ry  in that behalf as above set forth  
prayed that his Honor, the Judge, would set his 
hand and seal to this bill o f exception to the said 
refu sal of his Honor, the Judge, and to his^charge 
in that behalf, and it is sealed accordingly.

C. W . P A R K E R , J. (Seal.)

l6  New Y ork , A p ril 4, 1907, 190

R u st v. O ltm er.

M essrs. W eller & Lichtenstein,
Hudson T ru st Building,

Hoboken, N. J.

D ear S irs :—
R eferrin g  to Mr. W e lle r ’s inquiry o f yesterday, 

I  have to say that on reaching home I  carefu lly  
looked through the original notes in the above- 

J6 mentioned case.
I  find that I  have some notes o f the discussion 

between counsel and the Court, which I  have tran -
scribed and enclose copy herewith. This follow s 
a fter the objection o f Mr. Lichtenstein on page 105 
o f the printed book. I f  you w ill strike out w hat 
follow s his objection, beginning w ith the rem ark 
o f Mr. F allon  “ I  submit the objection is ill-tim ed,”  
etc., down to and including fol. 30 on that page,
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a n d  s u b s t i t u t e  th e  e n c lo s e d , th e  r e c o r d  w i l l  b e  a s  
ta k e n  b y  m e .

I  r e c a l l  t h a t  a b o u t  t h a t  t im e  w e  w e r e  o v e r -

w h e lm e d  w i t h  o r d e r s  f o r  t r a n s c r ip t ,  a n d  M r .  N u -

g e n t  a t  t im e s  r e l ie v e d  m e  b y  t a k in g  J u d g e  P a r -

k e r ’s c o u r t .  I n  t h i s  c a s e  th e  c h a rg e  w a s  ta k e n  b y  

h im ,  a s  I  f i n d  b y  a  m e m o r a n d u m  i n  m y  n o te  b o o k ,  

a f t e r  th e  a d jo u r n m e n t  ( p .  .1 1 6  o f  y o u r  r e c o r d ) ,  

“ M r .  N u g e n t  to o k  r e s t  o f  c a s e ” ; so' t h a t  I  d o  n o t  

k n o w  w h a t  d is c u s s io n  m a y  h a v e  ta k e n  p la c e  j u s t  /<> 
p r e c e d in g  th e  c h a r g e .

Y o u r s  v e r y  t r u l y ,

( S g n d . )  C H A S .  H .  A R O N .

( I n s e r t  a t  p a g e  105 , a t  p o in t  m a r k e d  “ A ” ? p r i n t e d  

r e c o r d  R U S T  v .  O L T M E R . )

M r .  F a l l o n :  T h is  a ls o  c o n ta in s  a c o u n t  f o r  se -

d u c t io n ;  th r e e  s u b s ta n t ia l  c o u n ts ,  o n e  f o r  s e d u c -

t i o n  a n d  o n e  f o r  c r im in a l  c o n v e r s a t io n — —  zo
T h e  C o u r t : O n e  f o r  c r im in a l  c o n v e r s a t io n  a n d  

s e d u c t io n  a n d  th e  o th e r  f o r  i n d u c in g  a n d  h a r b o r -

in g .  I  u n d e r s ta n d  th e  o th e r  s id e  w a iv e  th e  in d u c -

in g  a n d  h a r b o r in g ;  is  t h a t  i t ?

M r .  L i c h t e n s t e in :  Y e s ,  y o u r  H o n o r .

M r .  F a l l o n :  I  s u b m i t  th e  w itn e s s  is  a p r o p e r  

w itn e s s  u n d e r  th e  c ir c u m s ta n c e s .

M r .  L i c h t e n s t e in :  I  s ta te  w e  h a v e  n o  o b je c t io n  

to  th e  w it n e s s  t e s t i f y i n g --------

M r .  F a l l o n : W h y  d o  y o u  o b je c t  th e n ?  3 o

M r .  L i c h t e n s t e in  ( c o n t i n u i n g ) : I  a m  m e r e ly  p r e -

s e n t in g  th e  q u e s t io n  to 1 th e  C o u r t ,  a n d  i t  is  a  q u e s -

t i o n  w h e th e r  th e  C o u r t  c a n  h e a r  h e r ,  w h e th e r  w e  

o b je c t  t o  i t  o r  n o t .

M r .  F a l l o n : I  s u b m i t  th e  w it n e s s  is  a  p r o p e r  

p e r s o n  t o  t e s t i f y  a n d  o u g h t  to  b e  p e r m i t t e d  t o  

t e s t i f y  u n d e r  th e  f o r m  o f  th e  d e c la r a t io n  as  p r e -

s e n te d  t o  t h i s  C o u r t ,  a n d  p a r t i c u l a r l y  s h o u ld  t h i s

no
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w it n e s s  in a s m u c h  a s  s h e  is  w i l l i n g  to  t e s t i f y  a n d  

t e l l  th e  t r u t h  a b o u t  th e  m a t t e r ,  a n d  t h e y  a re  t r y i n g  

t o  k e e p  i t  o u t .

T h e  C o u r t : T h e  s t a t u t e  s e e m s  p e r f e c t l y  c le a r .

M r .  F a l l o n : T h e y  o u g h t  n o t  t o  h e  p e r m i t t e d  t o  

s a y  “ W e  d o  n o t  o b je c t , ”  a n d  t h e n  a l lo w  th e  w i t -

n e s s  to  g o  o n  a n d  t e s t i f y ,  a n d  t h e n --------

T h e  C o u r t : T h e  o th e r  s id e  r a is e s  th e  p o in t  t h a t  

th e  w i t n e s s  is  n o t  c o m p e te n t  to  t e s t i f y .  T h a t  i s  

to e q u iv a le n t  t o  a n  o b je c t io n ,  i f  n o t  m a d e  i n  t h a t  

f o r m .

M r .  F a l l o n :  I  s u b m i t  t h e  o b je c t io n  is  i l l - t im e d ,  

b e c a u s e  i t  s h o u ld  h a v e  b e e n  m a d e  w h e n  th e  w it n e s s  

w a s  s w o rn .

T h e  C o u r t :  S h e  h a s  b e e n  e x a m in e d  o n  th e  f a c t  

o f  th e  m a r r ia g e .

M r .  L i c h t e n s t e in  : T h a t  is  a l l  w e  c o n s e n te d  to .  

T h a t  is  w h a t  th e  s ta t u te  s a y s  sh e  h a s  a  r i g h t  t o  

t e s t i f y  t o  a n d  n o t h in g  e ls e .

20 M r .  F a l l o n : I  s u b m i t  th e  o b je c t io n  s h o u ld  h a v e  

b e e n  m a d e  a t  th e  t im e  s h e  w a s  s w o r n .

T h e  C o u r t :  Y o u  m a y  h a v e  y o u r  e x c e p t io n .  T h e  

C o u r t  d e c l in e s  t o  h e a r  a n y  t e s t im o n y  e x c e p t  a s  t o  

th e  f a c t  o f  t h e  m a r r ia g e .

C o u n s e l f o r  d e fe n d a n t  p r a y s  t h a t  a n  e x c e p t io n  

m a y  b e  a l lo w e d ,  a n d  i t  i s  a l lo w e d  a n d  s ig n e d  a n d  

s e a le d  a c c o r d in g ly .

C . W .  P A R K E R ,  J .  ( S e a l . )

Jo I  h e r e b y  c e r t i f y  t h a t  th e  f o r e g o in g  is  a  t r a n -

s c r i p t  f r o m  m y  o r i g in a l  s h o r th a n d  n o te s  ta k e n  a t  

th e  t r i a l  o f  th e  a c t io n  o f  R u s t  v .  O l tm e r ,  i n  th e  

H u d s o n  C o u n ty  C i r c u i t  C o u r t ,  b e fo r e  H o n .  C h a r le s  

W .  P a r k e r ,  J u d g e ,  a n d  a  j u r y ,  o n  th e  9 th  d a y  o f  

J a n u a r y ,  1 9 0 6 .

D a te d ,  N e w  Y o r k ,  A p r i l  4 , 1 9 0 7 .

C H A S .  H .  A R O N ,  

S te n o g r a p h e r .
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J o h n  R u s t ,
P l a i n t i f f  B e lo w  a n d  

D e fe n d a n t  i n  E r r o r ,

v s

Ch r is t ia n  Ol t me r ,
D e fe n d a n t  B e lo w  a n d  

P l a i n t i f f  i n  E r r o r .

In  T ort. 
S u p p le m e n ta l  

> B r i e f  o f  D e -
fe n d a n t  i n  
E r r o r .

T h e  a b o v e  case  w a s  a rg u e d  a t  th e  la s t  t e r m  o f  th e  

C o u r t  o f  E r r o r s  a n d  A p p e a ls ,  a n d  in  o r d e r  t o  b r in g  

th e  is s u e s  m o re  s q u a r e ly  b e fo r e  th e  C o u r t  th e  p l a in -

t i f f  w a s  a l lo w e d  to  a p p ly  to  th e  C o u r t  b e lo w  to  

h a v e  c e r t a in  e x c e p t io n s  s e a le d , w h ic h  a p p e a r  b y  th e  

r e c o r d  t o  h a v e  b e e n  a l lo w e d  b y  th e  T r i a l  C o u r t ,  b u t  

w h ic h  h a d  n o t  b e e n  s e a le d . A t  th e  t r i a l  o f  th e  

case  th e  d e fe n d a n t  re q u e s te d  th e  C o u r t  t o  c h a rg e  

t h a t  th e  “ J u r y  c a n n o t  c o n s id e r  th e  te s t im o n y  o f  th e  

p l a i n t i f f  as  t o  h is  w i f e ’ s c r im in a l  c o n v e rs a t io n  w i t h  

th e  d e fe n d a n t . ”  T h e  C o u r t  r e fu s e d  to  c h a rg e  th e  

re q u e s t  a n d  a n  e x c e p t io n  w a s  a l lo w e d ,  w h ic h  a p -

p e a rs  b y  th e  s U p p e m e n ta l r e c o r d  t o  h a v e  s in c e  b e e n  

s e a le d  a n d  t h a t  is  th e  o n ly  a d d i t i o n a l  e x c e p t io n  to  

be h e re  c o n s id e re d .  T h e  d e c la r a t io n  f i le d  b y  th e  

p l a i n t i f f  b e lo w  c o n ta in e d  tw o  c o u n ts ,  o n e  f o r  c r im -

in a l  c o n v e r s a t io n  a n d  o n e  f o r  e n t ic in g  a n d  h a r b o r -

in g ,  th e  s e c o n d  o f  w h ic h  w a s  a b a n d o n e d  b y  th e  

p l a in t i f f .
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PO IN T I.

The re fu sa l to c h a r g e  as ab o ve r e -
quested w a s not p re ju d icia l error.

H a d  th e  d e c la r a t io n  i n  q u e s t io n  c o n ta in e d  b u t  o n e  

c o u n t  th e  p l a i n t i f f  m ig h t  h a v e  p ro v e d  e n t ic in g  a n d  

h a r b o r in g  u n d e r  i t ,  i n  a g g r a v a t io n  o f  d a m a g e s .

“ A l t h o u g h  i t  is  u s u a l  t o  a l le g e  th e  s e d u c t io n  
o f  th e  w i f e  a n d  th e  s u b s e q u e n t a l ie n a t io n  o f  h e r  
a f fe c t io n s ,  t h e  lo s s  o f  h e r  c o m p a n y  a n d  a s s is t -
a n c e  a n d  o f  h e r  s e rv ic e s , th e s e  a re  m a t te r s  o f  
a g g r a v a t io n . ”

2 n d  E d .  A m .  &  E n g .  E n c .  o f  L a w ,  V o l .  8 ,
p . 2 6 8 . <

“ I t  is  t r u e  t h a t  a s  i n  a c t io n s  f o r  e n t ic in g ,  h a r -
b o r in g ,  e tc ,, th e  h u s b a n d  m a y ,  i n  a c t io n s  f o r  
c r im in a l  c o n v e r s a t io n ,  s h o w  th e  a l ie n a t io n  o f  
h is  w i f e ’s a f fe c t io n s ,  a n d  th e  lo s s  o f  h e r  s e r -
v ic e s , e tc . ,  b u t  t h i s  o n ly  goes  i n  a g g r a v a t io n  o f  
d a m a g e s .”

T i f f a n y ’ s P e rs o n s  &  D o m e s t ic  R e la t io n s ,  
p . 79 .

In a s m u c h  as  th e  te s t im o n y  c o m p la in e d  o f  w a s  

a d m is s ib le  u n d e r  th e  f i r s t  c o u n t ,  th e  d e fe n d a n t  s u f -

fe r e d  n o  h a r m  b y  i t s  a d m is s io n  a n d  th e r e fo r e  u n d e r  

n o  v ie w  o f  th é  case  c o u ld  i t  h a v e  b e e n  p r e ju d ic ia l  
e r r o r .

A n d  a s id e  f r o m  t h is  th e  C o u r t  s p e c i f ic a l ly  i n -

s t r u c te d  th e  j u r y  t h a t  th e  a c t io n  w a s  o n e  f o r  c r im -

in a l  c o n v e r s a t io n  o n ly .

M o s t  o f  th e  t e s t im o n y  g iv e n  b y  th e  p l a i n t i f f ,  o f  

w h ic h  th e  d e fe n d a n t  n o w  c o m p la in s ,  w a s  b r o u g h t  

o u t  b y  th e  d e fe n d a n t  h im s e lf ,  a n d  n o  o b je c t io n  w a s
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m a d e  n o r  e x c e p t io n  ta k e n  to  a n y  o f  h is  te s t im o n y .  

I f  th e  d e fe n d a n t  w is h e d  t o  a v a i l  h im s e l f  o f  th e  a d -

m is s io n  o f  i l l e g a l  e v id e n c e , h e  s h o u ld  n o t  o n ly  h a v e  

o b je c te d  a t  t h e  t im e  i t  w a s  o f fe re d ,  b u t  s h o u ld  h a v e  

s p e c if ie d  th e  g r o u n d s  o f  h is  o b je c t io n s .

T h e  C o lu m b ia  D e l.  B r id g e  C o . vs . G e is s e , 

9  Y r . ,  p . 39 .

PO INT II.

The second count w a s abandoned b y  
th e plaintiff.

O n  p a g e s  12  a n d  13  o f  th e  s u p p le m e n t  to  th e  p r i n t -

ed  b o o k , th e  C o u r t  w i l l  o b s e rv e  a  l e t t e r  f r o m  th e  

s te n o g r a p h e r  w h o  to o k  th è  te s t im o n y  a t  th e  t r i a l ,  

a n d  a ls o  a  c e r t a in  c o l lo q u y  t h a t  to o k  p la c e  b e tw e e n  

th e  C o u r t  a n d  c o u n s e l w h ic h  w a s  n o t  p r in t e d  i n  

th e  o r i g in a l  case  a n d  w h ic h  is  as  f o l l o w s :

M r .  F a l lo n  : T h is  a ls o  c o n ta in s  a  c o u n t  f o r  
s e d u c t io n  ; t h r e e  s u b s ta n t ia l  c o u n ts ,  o n e  f o r  se-
d u c t io n  a n d  o n e  f o r  c r im in a l  c o n v e r s a t io n —

T h e  C o u r t :  O n e  f o r  c r im in a l  c o n v e rs a t io n  
a n d  s e d u c t io n  a n d  th e  o th e r  f o r  in d u c in g  a n d  
h a r b o r in g .  I  u n d e r s ta n d  th e  o th e r  s id e  w a iv e  
th e  in d u c in g  a n d  h a r b o r in g ;  is  t h a t  i t ?

M r .  L i c h t e n s t e in :  Y e s , y o u r  H o n o r .

T h e  w o r d  “ in d u c in g ”  s h o u ld  b e  “ e n t ic in g , ”  b u t  

th e  t r a n s c r ip t  f u r n is h e d  b y  th e  s te n o g r a p h e r  h a s  

bee n  p r in t e d  as  fu r n is h e d .  T h e  w o r d s  “ in d u c in g ”  

a n d  “ e n t ic in g ”  a re  w r i t t e n  a lm o s t  a l ik e  i n  s h o r t -

h a n d , th e  o n ly  d i f fe r e n c e  b e in g  t h a t  th e  d o w n  s t r o k e  

in  “ in d u c in g ”  is  s o m e w h a t h e a v ie r  th a n  th e  d o w n  

s t r o k e  i n  “ e n t ic in g ”  ; th e r e fo r e  i t  is  c le a r  t h a t  th e
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p l a i n t i f f  h a d  w a iv e d  e v e r y t h in g  u n d e r  th e  s e c o n d  

c o u n t  w h e n  h is  w i f e  w a s  o f fe r e d  as  a  w itn e s s  b y  th e  

d e fe n d a n t .  A g a in  th e  d e fe n d a n t  d id  n o t  o f f e r  th e  

w i f e  o f  th e  p l a i n t i f f  as  a p p e a rs  b y  th e  r e c o r d ,  t o  d e n y  

th e  e v id e n c e  s u b m i t t e d  o n  th e  p a r t  o f  th e  p l a i n t i f f ,  

i f  a n y ,  b u t  t o  s h o w  t h a t  th e  d e fe n d a n t  h a d  b e e n  

g u i l t y  o f  c r u e l  t r e a tm e n t  to w a r d s  h e r .

PO IN T III.

The evid en ce of th e plain tiff w a s  
com peten t evid en ce in th e case.

U n d e r  S e c t io n  5  o f . t h e  E v id e n c e  A c t ,  a  h u s b a n d  

a n d  w i f e  a re  n o t  c o m p e te n t  o r  c o m p e l la b le  to  g iv e  

e v id e n c e  f o r  o r  a g a in s t  th e  o th e r  i n  a c t io n s  f o r  c r im -

in a l  c o n v e rs a t io n .  W h e n  th e  h u s b a n d  te s t i f ie d ,  h e  

g a v e  e v id e n c e  f o r  h im s e lf ,  n o t  “ f o r  th e  o th e r . ”  

N e i t h e r  d id  h e  g iv e  e v id e n c e  “ a g a in s t  t h e  o th e r , ”  

b e c a u s e  th e  p l a i n t i f f ’s  w i f e ,  so  o f fe r e d  as  a  w itn e s s ,  

w a s  n o  p a r t y . t o  th e  re c o r d .

I n  th e  ca se  o f  F r a n k e n t h a l  v s . S o lo m o n s o n , 4 4  L .

R . A . ,  p . 3 1 1 , i n  c o n s t r u in g  a  s im i l a r  s ta tu te ,  th e  

C o u r t  s a i d :

“ C o u n s e l f o r  th e  r e s p o n d e n t  a ls o  c ite s  th e  
f o l l o w in g  cases a s  s u s ta in in g  h is  c o n te n t io n ,  
t h a t  t h e  d e fe n d a n t  M r s .  S o lo m o n s o n  w a s  n o t  a  
c o m p e te n t  w itn e s s  i n  th e  p ro c e e d in g s .  *  *  *  
B u t  a n  e x a m in a t io n  o f  th e s e  a u t h o r i t ie s  w i l l  
d is c lo s e  t h a t  th e y  a re  a l l  cases  in  w h ic h  th e  
h u s b a n d  a n d  w i f e  a re  b o th  p a r t ie s  a n d  th e  
p l a i n t i f f  c a l le d  e i t h e r  o n e  o r  th e  o th e r  as  a  
w itn e s s . ”

“ T h e  a c t io n  w a s  to  r e c o v e r  d a m a g e s  f o r  se -
d u c in g  a n d  d e b a u c h in g  th e  p l a i n t i f f ’s w i f e  
*  *  *  T h e  o n ly  p r o v is io n  s u p p o s e d  to  h a v e
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t h i s  e f fe c t  is  t h a t  c o n ta in e d  i n  th e  f i r s t  p a r t  o f  
p a r .  8 3 1  o f  th e  C o d e . B y  t h a t  i t  h a s  b een  d e -
c la r e d  t h a t  ‘a  husband or w ife  is  n o t com peten t 
to  te s t ify  aga in st the o ther upon the tr ia l of an  
action  or the hearing upon the m erits  of a spec-
ia l proceeding, founded upon allegation  of adu l-
te ry , excep t to  prove the fa c t of m arriage or  
disprove the a llegation  of a d u lte ry ’. B u t the 
p la in tiff  w as n o t offered as a w itn ess to  g ive  
evidence aga in st his w ife , bu t his evidence w as  
proposed  to  be given  aga in st the defendan t in  
the action. I t  is  tru e th a t i t  m ay have the effect 
of im p lica tin g  her in  the m isconduct, bu t as the  
action  w as n o t aga in st her, bu t another person, 
th e  evidence proposed  to  be e lic ited  w ou ld  be 
again st him  a/nd him  alone.”

W o o d s  vs . G le d h i l l ,  3 1  N .  Y .  S t.  R e p o r te r ,  
103 .

“ I n  a n  a c t io n  b y  th e  h n s b a n d  a g a in s t  th e  
o n e  c h a rg e d  w i t h  c r im in a l  c o n v e r s a t io n  w i t h  
h is  w if e ,  th e  h u s b a n d  is  n o t  e x c lu d e d  b y  th e  
a b o v e  s e c t io n  f r o m  t e s t i f y in g  i n  h is  o w n  b e -
h a l f  t h a t  h e  c a u g h t  h is  w i f e  a n d  th e  d e fe n d a n t  
i n  th e  a c t  o f  a d u l t e r y ,  b e c a u s e  th e  w i f e  is  n o t  
a  p a r t y  to  th e  a c t io n  a n d  t h e  e v id e n c e  is  n o t  
s t r i c t l y  a g a in s t  h e r . ”

S m i th  v s . O ’ B r ie n ,  6  N .  Y .  S u p p .,  1 7 4 ;  

A f f d .  1 2 7  N .  Y . ,  684 .

U n d e r  th e  K a n s a s  S t a t u t e  th e  f o l l o w in g  p e rs o n s  

w e re  n o t  c o m p e te n t  t o  t e s t i f y .  “ H u s b a n d  a n d  w i f e  

f o r  o r  a g a in s t  e a c h  o th e r ”  e tc .

T h e  C o u r t  i n  th e  case  o f  R o e s e n e r  vs . D a r r a h  i n  

s p e a k in g  o f  th e  case  o f  C o r n e l iu s  v s . H a m b y ,  1 5  P a . 

S t. ,  3 5 9  (2 4  A t .  R e p .,  5 1 5 )  s a id ,  “ I t  m a y  b e  t h a t  th e  
d e c is io n  w a s  s a t i s f a c t o r i l y  re a s o n e d , so  f a r  as  t h a t  

o n e  s ta t u te  w a s  c o n c e rn e d , b u t  i n  t h i s  S ta te ,  w e  

h a v e  i n  a d d i t io n  t o  s u c h  s ta t u te  a n o th e r  o n e  o f  m a -

t e r ia l  s ig n if ic a n c e .  *Sec. 3 1 9  o f  t h e  C iv i l  C o d e  

re a d s , “ N o  p e rs o n  s h a l l  b e  d is q u a l i f ie d  as  a  w itn e s s
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i n  a n y  c i v i l  a c t io n  o r  p ro c e e d in g  b e c a u s e  o f  h is  

in te r e s t  a n d  e x c e p t  a s  l im i t e d  b y  o th e r  s ta tu te s  i n  

p a ra  m ateria  m a k e s  e v e ry  p e rs o n  c o m p e te n t  to  g iv e  

e v id e n c e  i n  a n y  case.

T h e  l im i t a t i o n  c o n ta in e d  i n  th e  t h i r d  s u b d iv s io n  

o f  S ec. 3 2 3  o f  th e  C iv i l  C o d e  su pra  d o e s  n o t  a p p ly  

i n  s u c h  a  ca se  a s  th is .  T h a t  a p p l ie s  o n ly  t o  p r o -

h i b i t  a  h u s b a n d  o r  w i f e  w h e n  n o t  a  p a r t y  to  th e  

s u i t  f r o m  t e s t i f y in g  f o r  o r  a g a in s t  th e  o th e r  o n e  

w h o  is  a  p a r t y ;  n o t  t o  p r o b ib i t  th e  o n e  w h o  is  a  

p a r t y  f r o m  t e s t i f y in g  f o r  o r  a g a in s t  t h e  o th e r  w h o  

is  n o t . ”

R o e s e n e r vs . D a r r a h ,  6 5  K a n s a s ,  6 10 .

T h e  K a n s a s  s t a t u t e  is  p r a c t i c a l l y  th e  s a m e  as 

S e c t io n  3  o f  o u r  a c t  c o n c e r n in g  e v id e n c e .

C o u n s e l f o r  d e fe n d a n t  a rg u e s  t h a t  in a s m u c h  a s  a  

m a r r ie d  w o m a n  a t  th e  t im e  o f  th e  p a s s a g e  o f  th e  

e v id e n c e  a c t ,  h a d  a n  a c t io n  f o r  c r im in a l  c o n v e rs a -

t i o n  i n  t h i s  S ta te ,  th e  C o u r t  c o u ld  n o t  h o ld  t h a t  

th e  t e s t im o n y  o f  t h e  h u s b a n d  w a s  n o t  a g a in s t  h is  

w i f e ,  a n d  a t  th e  s a m e  t im e  g iv e  e f fe c t  t o  th e  w h o le  

s ta tu te .  S u c h  a  h o ld in g  c o u ld  n o t  im p a i r  th e  s t a t -

u te .  T h e  L e g is la tu r e  m a y  h a v e  c o n te m p la te d  th e  

p a s s a g e  o f  a n  e n a b l in g  a c t ,  a n d  u n d e r  th e  la w  o f  

1 9 0 6 , th e  C o u r t  c a n  so h o ld  a n d  s t i l l  g iv e  e f fe c t  t o  

th e  w h o le  s ta tu te .

T h is  b r i e f  is  t o  b e  c o n s id e re d  w i t h  th e  o n e  a l -

r e a d y  s u b m it te d .

W E L L E R  &  L I C H T E N S T E I N ,  

C o u n s e l f o r  D e fe n d a n t - in - E r r o r .
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  
A N D  A P P E A L S

------------------------------------------- o

)
JO H N  R U ST, )

)
Defendant in Error,#)

) In Tort.
vs. ) On Error to Hud-

) son Circuit Court. 
C H R IS T IA N  O L T M E R , )

; . )
Plaintiff in Error. )

)
------------------------------------------- o

S U P P L E M E N T A L  B R IE F  O F  W M . H. SP E E R , 
C O U N S E L  F O R  P L A IN T IF F  IN E R R O R .

In order to place the Court in possession of the 
reason and excuse for this supplemental brief, I will 
say that when this case was about to be argued in 
this Court I asked leave of the Court to procure cer-
tain exceptions, which had been noted on the trial 
below, but which, through inadvertence, had not 
been signed and sealed, to be signed and sealed and 
returned into this Court. A t the same time Counsel 
for the defendant in error stated that the record was 
incorrect as to his side of the case, and asked leave 
to have it corrected therein. The Court, after con-
ference, directed the‘argument to proceed as to those 
exceptions which were then before it, and gave leave 
to have the others signed and sealed and returned 
with a supplemental brief thereon, within thirty days 
from that date. Judge Parker, the trial judge, hav-
ing been absent from the State, twenty days further 
time wg.s granted by this Court to make the return 
and furnish the briefs. The additional exceptions 
have been returned into this Court, error has been

10

20

30

40



2

assigned thereon and this brief is directed to the ar-
gument of the assignments of error predicated on 
those exceptions.

The first exception relates to the testimony of the 
plaintiff himself. The declarat:on contained two 
counts; one for criminal conversation and the other 
for enticing away the wife and harboring her. '‘The 
count for enticing away the wife and harboring her 

10 was not abandoned by the plaintiff until very late in 
the case, (see page 105) so that, when the plaintiff 
offered himself as a witness in his own behalf both 
counts were still in the case. The fifth section of 
the “ A ct concerning evidence (revision of 1900) pro-
vides that ‘in any trial or inquiry in any suit, action 
or proceeding in any court, or before any person or 
committee having by law or consent of parties, 
authority to examine witnesses or hear evidence, the 

• husband or wife of any person interested therein as 
20^ party or otherwise, shall be competent and com-

pellable to give evidence.the same as other witnesses, 
on behalf of any party to such suit, action or pro-
ceeding; P R O V ID E D , T H A T  N O T H IN G  H E R E -
IN S H A L L  R E N D E R  A N Y  H U S B A N D  O R  
W IF E  C O M P E T E N T  O R  C O M P E L L A B L E  T O  
G IV E  E V ID E N C E  F O R  O R  A G A IN S T  T H E  
O T H E R  IN A N Y  A C T IO N  F O R  C R IM IN A L  
C O N V E R S A T IO N , E X C E P T  T O  P R O V E  T H E  
F A C T  O F  M A R R IA G E  * * It will be observ- 

30 ed that this proviso interdicts the testimony of the 
husband or wife, for or against each other, except 
to prove the fact of marriage, in all actions of crim-
inal conversation. So long, however, as both counts 
of the declaration remained in this case the testimony 
of the husband against the wife was admissible under 
the second count for enticing and harboring, but was 
inadmissible, except to prove the fact of marriage 
under the count for criminal conversation. W hat, 
then, was the remedy of the defendant where evi- 

40 dence bore-this two-fold'aspect, where it was admis-
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sible under one' count of the declaration and inadmis-
sible under-the other? The remedy and course of 
the defendant is pointed out in the case of State vs. 
Hummer, 43 Vroom , 328, where Gummere, C. J. 
said: “ The defendant may protect himself against 
such a result by requesting the Court to instruct the 
jury as to the limitations of the evidence, and of the 
purposes for which alone it could be considered by 
them.” This was precisely the course pursued by 
the defendant in this case. On page 7 (bottom) and 10 
8 (top) of “ the addenda to the case,” in the excep-
tions subsequently returned, appears the following: 
“ The testimony in the cause having been concluded, 
and the parties having rested the cause, said attorney 
for said defendant requested his Honor to charge 
the jury, among -other things, that ‘the jury cannot 
consider the testimony of the plaintiff as to his wife’s 
criminal conversation with the defendant,’ and there-
upon, his Honor, the Judge, declined to charge the 
jury in said cause as above requestted, but charged 
the jury as follows.” In his charge the Judge re-
ferred to very significant evidence of criminal con-
versation which proceeded entirely and solely from , 
the plaintiff’s own mouth, .i. e., “ the apparent .absen-
ces of both parties from their homes at the same 
time,” her going to balls with Oltiner, &c. This 
declination of the Judge to charge as requestted and 
his having specifically pointed out to the jury certain 
of the evidence of the plaintiff himself, and told them 
to give it such weight as they thought it was fairly 
entitled to, and as they thought it properly ought to 
receive, is confidently asserted to be erroneous and 
to lead to a reversal of this judgment. The conten-
tion of defendant in error on this branch of the case 
is that, admitting the evidence of the husband would 
be inadmissible in an action of criminal conversation 
if his wife were a party to the record, inasmuch as 
she is not a party to the record it- is admissible or, 
to state the contention in a different way, the testi-
mony of either husband or wife cannot be said to be 40
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F O R  or A G A IN S T  the other unless such other is 
a party to the record. For many reasons this coir- 
tenti'on cannot prevail. “ A  statute ought to be so 
construed that, if possible, no clause, sentence or 
word shall be superflous, void or insignificant.” 
Den. James vs. Du Bois, i Harr. 285. State, Dan- 
forth vs. Paterson, 5 Vr., 163. It is-the duty of a 
Court so to constue a statute that T H E  W H O L E  
may stand. U t res magis valeat quam pereat, State, 

1® Baker vs. Scudder, 3 Vr., 203; Rudderow vs. State, 
2 Vr., 512, 517; Smith vs. Tucker,* 2 Harr., 82, 84; 
W aters vs. Quimby, 3 Dutch, 296* 311. In the case 
of the proviso to the evidence act the construction 
contended for by defendant in error would render 
one-half of the proviso void, meaningless, inoperative 
and insignificant; effect would not be given to one- 
half of the proviso. The language of the proviso is 
“ provided, that nothing herein shall render any hus- 
band or wife competent or compellable to give evi- 
dence for or against the other in action for criminal 
conversation, except to prove the fact of marriage.” 
If, at the time of the enactment of this statute, and 
at the time of the trial of this case, both the husband 
and the wife could be parties to the record in an ac-
tion for criminal conversation; if, in other words, the 
husband could then bring suit for criminal conver-
sation committed with his wife, and if the wife could 
then bring suit for criminal conversation committed 
with her husband, the contention of the defendant 
in error would be entitled to very respectful consider-
ation and would not beinim icaltotheruleofconstruc- 
tipn hereinbefore quoted. But such was N O T  the 
case. The law then permitted the husband to bring 
an action of criminal conversation against the per-
son who had had sexual connection with his wife, 
but no wife could maintain such an action against 
the woman who had had sexual relations with her 
husband. H odge vs. W etzler, 40 Vroorn, 490, 
w$iich case is authority for the propositions that a 

40 married woman could not, at common law, maintain
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an action for criminal conversation ágainst a female 
defendant who had had sexual intercourse with her 
husband, nor is such right of action conferred upon 
a married woman in this State by statute. It will 
thus be apparent that if defendant in error’s conten-
tion is permitted to prevail all that part of the statute 
which says “ that nothing herein shall render any hus-
band * * * competent or compellable to give 
evidence for or against his wife in any action for crim-
inal conversation” is meaningless and nugatory, for 
if a wife cannot be a party to the record, not having 
any right of action, either at common law or by stat-
ute, to maintain such a suit, it is idle to say that her 
husband, if she be a party to the record, cannot give 
evidence for or against her. While on the other 
hand the husband can be a party to the record, and 
the statute would operate to prevent his wife from 
testifying either for or against him. It will thus' be 
apparent that such a construction of the statute 
would lack that prime essential of statutes in this 
class of cases-— mutuality, for while the husband 
could A L W A Y S  testify to other matters than the 
fact of marraiage in actions for criminal conversation 
no matter how strongly such testimony might be 
against the purity ¡of his wife, she N E V E R  could, 
while he was a party, testify against him as to any 
fact save that of marriage. Such a construction will 
not be given to a statute unless imperatively de-
manded'by its language, the mischief to be remedied 
and the clear intention of the legislature to be de-
rived from these and other signs. W e are not at lib-
erty to adopt a construction pregnant with such re-
sults, when, without any violence to words, or the 
grammatical rules of construction, it is susceptible 
of a substantive and important meaning, promotive 
of the design and policy that underlie thé enactment, 
not derogatory to the established rules of the com-
mon law, and in thorough harmony with the decis-
ion of this Court upon this and analogous subjects. 
W hat are the design and policy that underlie the
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enactment? The ground of exclusion is that of pub-
lic policy in the maintenance of marital confidence 
and peace. Mr. Justice Magic, in Jackson vs. John-
son, 22 Vroom , 457, 459 indicated that no other 
ground than this public policy, in view of the stat-
utes of this State, exists for such exclusion. This 
being so, and it being perfectly manifest that the 
marital confidence and peace will be as rudely shock-
ed and shattered whether the one testified against is

10 a party to th record or not, it would appear clear that 
the design and policy which undelie the enactment 
are both inimical to the construction contended for 
by the defendant in error and favorable to. that es-
poused by the plaintiff in error. Is not a wife vitally 
interested in every action for criminal conversation 
brought by her husband? Isn’t his -success in the 
action dependent on the establishment of her shame? 
Does he not, of necessity, by testifying in his own be-
half testify against her and her most vital interests?

20 Are not “ words to be generally understood in their 
usual and most known signification; not so much re-
garding the propriety of grammar, as their general 
and popular use?” Is not a popular use of the words 
F O R  and A G A IN S T  to apply them to testimony 
favorable or unfavorable to a given state of facts, 
or to a given person? It stretches neither meaning 
nor sense, but accords with popular usage to say, 
when one has testified that another is guilty of adul-
tery that he testified “ against” that other person.

30 The construction contended for by defendant in error 
finds no support in a supposed anology to the stat-
ute “ concerning evidence of statements by or trans-
actions with the deceased,” for in that statute the 
phraseology is entirely different and the word 
“ party” is always distinctly used, and the mutuality 
is preserved.’ In the proviso under review the word 
“ party” is not used, and the construction contended 
for would be absolutely destructive of mutuality. 
But if we have recourse to the established rules of

40 the common law we will find them according with
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and supporting the contention of the plaintiff in 
error. A t the common law neither husband nor 
wife was admisible for the purpose of directly charg-
ing each other with any offense which in its nature 
was indictable. This rule rested upon the basis, as 
stated by Chief Baron Gilbert, in his treatise on evi-
dence, that “ the peace of families could not easily be 
maintained if the law admitted such attestations.” 
And a husband cannot, in a collateral proceeding, be 
a witness directly to charge his wife with a crime 
which is of the grade of indictable offences. The 
State vs. Wilson & W agner, 2 Vroom, 77.

It is thus clear that prior to our statute, as appears 
by the case last cited, which was decided in 1864, any 
evidence which tended directly to charge an indicta-
ble crime could not b$, testified to by either'husband 
or wife, either in proceedings where they were par 
ties to the record O R  IN C O L L A T E R A L  P R O -
C E E D IN G S . And Chief Justice Beasley, in that 
case, lamented the fact that the law was not broader ^0 
in its provisions so as to prevent husband and wife 
from charging each other with any act which is es-
sentially infamous in general estimation. The pro-
viso under review in this case extends the prohibi-
tion to actions of criminal conversation, the very 
nature and necessary tendency of which are to estab-
lish that the wife has been guilty of an indictable 
offence, i. e., adultery. No intention on the part of 
the legislature to change the common law which 
prohibited the husband and wife from giving such 
evidence in collateral proceedings, is discernable, and 
statutes in derogation of the common law are to be 
strictly construed. Sinnickson „vs. Johnson, 2 Harr., 
129, 144. It seems perfectly plain, therefore, that 
while the statute was designed to broaden the rules 
of the common law so as to bar all evidence from 
either husband or wife, except as to the fact of mar-
riage, it was not intended to and does not derogate 
from the ancient rule of the common law that such 
evidence cannot be edven whether the husband and 40
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wife are parties to the record or not.
In Hill vs. Pomelean, 63 Atl. Rep., 269. This 

Court held that “ in an action by a husband for crim-
inal conversation the plaintiff is a competent witness 
to prove the fact of marriage.” The statute (revis-
ion, P. L. 1900, p. 363, 1. 5) recognizes and affirms 
such competency. This case is illuminative in at 
least one aspect. The admission of his competency 
as to the fact of marriage and the resting of that 

10 competency on the statute would seem to warrant 
the inference that as to facts other than marriage he 
would be incompetent.

It is, therefore, urged that for this error in refus-
ing to charge the jury as requested by the plaintiff 
in error a reversal should be adjudged.

On page 12, 13 and 14 of the addenda appears the 
matter which counsel .for the defendant in error re-
quested to have incorporated into the record. His 
object is to show that the count for enticing and har- 

20 boring was withdrawn from the case before its sub-
mission to the jury. I shall briefly indicate the in-
utility of that part of the addenda to the record. A  
perusal of it will show that the abandonment of the 
enticing count did not take place until nearly all the 
evidence of the defendant had been introduced. It 
can, therefore, have no bearing whatever on the re-
fusal of the Court to charge the jury that the testi-
mony of the plaintiff as to his wife’s criminal con-

30
versation with the defendant could not be consider-
ed by them. It will further appear from a perusal 
of the addenda referred to, that the abandonment 
took place after the R E C A L L  of plaintiff’s wife to 
the stand, and consequently after the ruling as to the 
admissibility of her testimony, under the second 
count of the declaration, had been ruled against and 
an exception allowed to such ruling.

Respectfully submitted, 

W IL L IA M  H. S P E E R , 
Counsel for Plaintiff in Error.40



George F. Ebert, Law Printer, 22 Ann Street, New York.

iRew 3erse$ Court ot iBrroro ant> Hppeals.

Jo h n  R u s t ,
P l a i n t i f f  B e lo w  a n d  

D e fe n d a n t  i n  E r r o r ,

vs . I  I n  T o r t .

B r ie f .

Ch r is t ia n  O l t me r ,
D e fe n d a n t  B e lo w  a n d  

P l a i n t i f f  i n  E r r o r .

T h is  is  a n  a c t io n  f o r  c r im in a l  c o n v e rs a t io n .  T h e  

d e c la r a t io n  c o n ta in s  tw o  c o u n ts ,  o n e  f o r  c r im in a l  

c o n v e r s a t io n  a n d  th e  o th e r  f o r  e n t ic in g  a n d  a l ie n -

a t in g .  B o t h  c o u n ts  c o v e r  th e  s a m e  p e r io d  o f  t im e .  

T h e  d e fe n d a n t  p le a d e d  th e  g e n e ra l is s u e . N o  e v i -

d e n c e  w a s  o f fe r e d  b y  th e  p l a i n t i f f  u n d e r  th e  s e c o n d  

c o u n t  o f  th e  d e c la r a t io n .  T h e re  w a s  n o  m o t io n  e i t h -

e r  f o r  a  n o n - s u i t  o r  th e  d i r e c t io n  o f  a  v e r d ic t .  I t  a p - • 

p e a rs  b y  th e  r e c o r d  t h a t  th e  d e fe n d a n t  m a d e  s e v e ra l 

re q u e s ts  to  c h a rg e  w h ic h  w e re  re fu s e d , b u t  i t  does  

n o t  a p p e a r  t h a t  a n y  e x c e p t io n s  w e re  a l lo w e d ,  s ig n e d  

o r  s e a le d  b y  th e  C o u r t .  I t  a ls o  a p p e a rs  t h a t  h e  e x -

c e p te d  to  s e v e ra l p o r t io n s  o f  th e  c h a rg e  o f  th e  

C o u r t ,  b u t  i t  d o e s  n o t  a p p e a r  t h a t  a n y  o f  th e s e  e x -

c e p t io n s  w e re  a l lo w e d ,  s ig n e d  o r  s e a le d  b y  th e  

C o u r t .  T w o  e x c e p t io n s  seem  to  h a v e  b e e n  a l lo w e d  

a n d  s ig n e d  b y  th e  C o u r t ,  b u t  n e i t h e r  o f  th e m  c o n -

ta in s  a  s e a l i n  a c c o rd a n c e  w i t h  S e c t io n  2 1 1  o f  th e  

P r a c t ic e  A c t .
T h e  f i r s t  o f  th e s e  tw o  e x c e p t io n s  is  to  th e  a d m is -

s io n  o f  e v id e n c e  a n d  w i l l  be  f o u n d  o n  p a g e  4 0  o f  th e  

p r in t e d  case , a n d  th e  s e c o n d  e x c e p t io n  is  as  to



w h e th e r  o r  n o t  th e  w i f e  o f  th e  p l a i n t i f f  w a s  a  c o m -

p e te n t  w itn e s s  a g a in s t  h im ,  a n d  w i l l  be  f o u n d  o n  

p a g e  1 0 5  o f  th e  case.

PO IN T I.

T h ere is no m erit in th e defendant's  
first exception.

I n  q u e s t io n in g  th e  p l a i n t i f f  c o n c e r n in g  a  c e r t a in  

c o n v e r s a t io n  h e  h a d  h a d  w i t h  th e  d e fe n d a n t  in  1 9 0 4 , 

th e  f o l l o w in g  q u e s t io n  w a s  a s k e d :

“ Q . W h e n  h e  s p o k e  to  y o u  a b o u t  th e  w i f e  

h a v in g  l e f t  y o u ,  w h a t  d id  h e  s a y ? ”

T h e  q u e s t io n  w a s  o b je c te d  to  o n  th e  g r o u n d  t h a t  

“ i t  a p p e a rs  i f  a n y t h in g  t r a n s p i r e d  b e fo r e  t h a t ,  he  

fo r g a v e  h is  w i f e  f o r  i t . ”

T h e re  w a s  n o  e r r o r  in  a l lo w in g  a n  a n s w e r  to  t h i s  

q u e s t io n :

( 1 )  B e c a u s e  i t  d id  n o t  a p p e a r  t h a t  th e  p l a i n t i f f  

h a d  a n y  p o s i t iv e  k n o w le d g e  o f  h is  w i f e ’ s w r o n g d o -

in g s  u n t i l  D e c e m b e r  2 2 , 1 9 0 5 , a n d

( 2 )  B e c a u s e  c o n d o n a t io n  b y  th e  h u s b a n d  is  n o  

d e fe n s e  to  .su ch  a n  a c t io n .

“ T h e  f a c t  t h a t  th e  h u s b a n d  fo r g iv e s  o r  c o n -

d o n e s  th e  w i f e ’ s o ffe n s e  a n d  c o h a b its  w i t h  h e r  

a f t e r  k n o w le d g e  o f  h e r  i n f i d e l i t y  is  n o  d e fe n s e .”

V o l .  2 1 , L a w  & P ro c e d u re ,  p . 1 627 .

S h a n n o n  v s . S w a o s o n , 2 0 8  111., 52 .

S a n b o rn  vs . N ie ls o n ,  4  N .  E L , 5 0 1 .

S m i th  vs . H a c k e n b e r r y ,  1 0 1  N .. W .

( M ic h . ) ,  2 0 7 .



PO INT II.

T h ere w a s  no e rr o r  in tlie  re fu sa l of 
tlie  Court to h e a r  a n y  testim o n y of 
th e w ife  “e x c e p t as to th e fa c t of th e  
m a r r ia g e .”

A s  s e t o u t  i n  th e  s ta te m e n t  o f  fa c ts  th e  p l a i n t i f f  

n ro v e f l  n o t h in g  w h a te v e r  u n d e r  th e  s e c o n d  c o u n t  in  

h is  d e c la r a t io n .  O n  p a g e  11  o f  th e  p r in t e d  case  th e  

n l a i n t i f f  s a id ,  “ N o ;  sh e  l iv e d  i n  W i l l o w  A v e n u e ;  she  

l iv e d  a p a r t  f r o m  m e . I  w o u ld  f o r g e t  i t  n o w  b e c a u s e  

I  w o u ld  see M r .  O l tm e r  a g a in ,  a n d  I  n e v e r  t h o u g h t  

h e  w o u ld  g o  a n d  d o  a n y t h in g  w i t h  m y  w i f e  l i k e  

t h a t / ’ a n d  a g a in
“ W e l l ,  a f t e r  .O c to b e r  sh e  c o m e  b a c k  a g a in  a n d  f o r  

tw o  w e e k s  sh e  w a s  a w f u l  n ic e ,  c o u ld ’n t  be  a n y  b e t-

te r ,  a n d  th e n  I  n o t ic e d  t h is  g o in g  o u t  f o r  a n  a f t e r -

n o o n ,”  & c .
T h e re  is  n o  e v id e n c e  e x c e p t  b y  im p l i c a t io n  t h a t  

th e  d e fe n d a n t  e n t ic e d  h e r  to  W i l l o w  A v e n u e . H e  

a t  t h a t  t im e  d id  n o t  l iv e  o n  W i l l o w  A v e n u e , a n d  

th e r e  is  n o t  th e  le a s t  e v id e n c e  t h a t  h e  h a r b o r e d  h e r  

th e r e  o r  e v e n  v is i t e d  h e r  a t  t h a t  a d d re s s . B u t  e ve n  

i f  h e  h a d  e n t ic e d  h e r  a w a y  o r  h a r b o r e d  h e r  th e r e  

th e  e v id e n c e  w a s  a d m is s ib le  u n d e r  th e  f i r s t  c o u n t  in  

th e  d e c la r a t io n  i n  a g g r a v a t io n  o f  d a m a g e s .
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“ A l t h o u g h  i t  i s  u s u a l t o  a l le g e  th e  s e d u c t io n  

o f  th e  w i f e ,  a n d  th e  c o n s e q u e n t a l ie n a t io n  o f  

h e r  a f fe c t io n s ,  th e  lo s s  o f  h e r  c o m p a n y  a n d  a s -

s is ta n c e , a n d  s o m e t im e s  o f  h e r  s e rv ic e s , th e s e  

a re  m a t te r s  o f  a g g r a v a t io n ,  e x c e p t so f a r  as  

th e y  a re  th e  s ta te m e n t  o f  a  le g a l  in fe r e n c e  f r o m  

th e  f a c t  i t s e l f ,  a n d  a c tu a l  p r o o f  o f  th e m  is  n o t  

n e c e s s a ry  to  th e  h u s b a n d ’s r i g h t  o f  a c t io n . ”

S e c o n d  E d .  A m .  &  E n g .  E n c .  o f  L a w ,  V o l .
8 , p a g e  2 6 8 .

W h e n  th e  o f f e r  w a s  f i r s t  m a d e  b y  th e  d e fe n d a n t ,  

h e  d id  n o t  s ta te  u n d e r  w h ic h  c o u n t  h e  p ro p o s e d  to  

h a v e  h e r  g iv e  te s t im o n y .  B u t  h e  a f t e r w a r d  s ta te d  

t h a t  h is  o f f e r  o f  h e r  as  a  w itn e s s  w a s  “ to  r e f u te  th e  

te s t im o n y  g iv e n  b y  th e  h u s b a n d  h im s e l f  as  to  th e  

a l le g e d  a c ts  o f  c r u e l t y  le a v in g  a s id e  th e  q u e s t io n  o f  

th e  c r im in a l  c o n v e r s a t io n , ”  e tc .

S h e  w a s  c le a r ly  in c o m p e te n t  as  a  w itn e s s  f o r  
t h a t  p u rp o s e .

See Sec. 5 , p . 3 6 3 , L a w s  1 9 0 0 .

T h e  p l a i n t i f f  e n t i r e l y  a b a n d o n e d  th e  c o u n t  f o r  

e n t ic in g  a n d  a l ie n a t in g  a n d  th e  C o u r t  i n  i t s  c h a rg e  

to  th e  j u r y  . to ld  th e m  t h a t  th e  o n ly  c la im  m a d e  b y  

th e  p l a i n t i f f  w a s  f o r  c r im in a l  c o n v e rs a t io n .  T h e  
C o u r t  s a i d :

“ T h is  is  a  s u i t  f o r  w h a t  is  c a l le d  c r im in a l  

c o n v e r s a t io n ,  t h a t  m e a n s , s p e a k in g  g e n e r a l ly ,  a  

s u i t  b y  a  h u s b a n d  a g a in s t  a n o th e r  m a n  f o r  se-

d u c in g  h is  w if e ,  c o m m it t i n g  a d u l t e r y  w i t h  h e r .  

T h a t  is  th e  c la im  m a d e  in  t h i s  case , a n d  th e  

c la im  w h ic h  th e  p l a i n t i f f  m u s t  p ro v e  b y  a  f a i r  

p re p o n d e ra n c e  o f  e v id e n c e  b e fo r e  h e  is  e n t i t le d  
t o  a  v e r d ic t  a g a in s t  th e  d e fe n d a n t , ”  & c .
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T h e  ju d g m e n t  o f  th e  C i r c u i t  C o u r t  is  a  j u s t  a n d  
r ig h te o u s  o n e . I t  is  e n t i r e l y  w a r r a n t e d  b y  th e  e v i -

d e n c e , a n d  w e  m o s t  r e s p e c t f u l ly  s u b m i t  t h a t  i t  

s h o u ld  n o t  be  d is tu r b e d .

W E L L E R  &  L I C H T E N S T E I N ,  

A t t o r n e y s  f o r  D e fe n d a n t  i n  E r r o r .









New Jersey Court otErrorsand Appeals
J o h n  R u s t ,

D e f e n d a n t  i n  E r r o r ,

V S .

C h r is t ia n  O l t m e r ,
P l a ' n t i f f  i n  E r r o r .

B R IE F  OF COUNSEL FOR P L A IN -
T IF F  IN  ER R O R .

T h is  w r i t  o f  e r r o r  b r in g s  u p  f o r  r e v ie w  a  m o s t  

u n ju s t  v e r d i c t  a n d  j u d g m e n t .  T h e  v e r d i c t  w a s  

f o r  $ 4 ,0 0 0 . T h e  p a r t ie s ,  b o t h  p l a i n t i f f  a n d  d e -

f e n d a n t ,  t r o d  a  v e r y  h u m b le  p a t h  i n  l i f e .

T h e  d e c la r a t i o n  c o n ta in s  t w o  c o u n ts ;  t h e  f i r s t  

f o r  w h a t  is  t e c h n ic a l l y  k n o w n  a s  c r i m i n a l  c o n -

v e r s a t io n ,  t h e  s e c o n d  f o r  m a l ic i o u s ly  e n t i c i n g  

a w a y  a n d  d e t a in in g  a n d  h a r b o r in g  p l a i n t i f f ’ s 

w i f e .  T h e  f a c t  o f  t h e  e x is te n c e  i n  t h e  d e c la r a t io n  

o f  th e s e  t w o  d i f f e r e n t  c a u s e s  o f  a c t io n  m u s t  b e  

c o n t i n u a l l y  b o r n e  i n  m in d  f o r  i t  h a s  a  d e f i n i t i v e  

e f f e c t  o n  t h e  d e c is io n  o f  t h i s  c a s e  o n  t h i s  w r i t  

o f  e r r o r .
T h a t  th e s e  t w o  c a u s e s  o f  a c t io n  a r e  u t t e r l y  

s e p a r a te  a n d  d i s t i n c t ,  a n d  t h a t  e v id e n c e  t h a t  is  

n o t  c o m p e t e n t  u n d e r  o n e  c o u n t ,  b y  r e a s o n  o f  o u r  

“ E v id e n c e  a c t , ’ ’ m a y  b e  c o m p e t e n t  u n d e r  t h e  

o th e r ,  a r e  p r o p o s i t i o n s  t h e  t r u t h  o f  w h ic h  is  

d e m o n s t r a b le ,  a n d  w i l l  b e  d e m o n s t r a te d  a s  s o o n  

a s  t h e  p r e c is e  q u e s t io n  t o  w h ic h  t h e  c o u r t ’ s a t -

t e n t io n  is  d e s ig n e d  t o  b e  d i r e c t e d  h a s  b e e n  s t a t -

e d .
I t  is  c o n te n d e d  b y  t h e  p l a i n t i f f  i n  e r r o r ,  w h o  

w a s  t h e  d e f e n d a n t  b e lo w ,  t h a t  t h e  t r i a l  ju d g e  

e r r e d  r e v e r s ib l y  (1) i n  a d m i t t i n g  t h e  t e s t im o n y

I In  Tort.
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o f  J o h n  R u s t ,  t h e  p l a i n t i f f ,  ( p r in t e d  c a s e  p p .  8  t o  

4 2 ), a s  t o  f a c t s  o t h e r  t h a n  t h e  f a c t  o f  m a r r ia g e ,  

a n d  t h e n ,  n e g le c t in g  a n d  r e f u s in g ,  w h e n  r e q u e s t *  

e d  s o  t o  d o  b y  t h e  d e fe n d a n t ,  ^ p r i n t e d  c a s e  p p . 

1 1 6  a n d  1 1 7 ), t o  c h a r g e  t h e  j u r y :  (a )  “ T h e  j u r y  

c a n n o t  c o n s id e r  t h e  t e s t im o n y  o f  t h e  p l a i n t i f f  a s  

t o  h is  w i f e ’ s  c r i m i n a l  c o n v e r s a t io n  w i t h  t h e  d e -

f e n d a n t . ”  a n d  (b ) “ T h e  j u r y  c a n n o t  c o n s id e r  th e  

w i f e ’ s a l le g e d  c o n fe s s io n  t o  h e r  h u s b a n d  o f  h a v -

i n g  m is b e h a v e d  o r  g o in g  t o  t h e  V a n  T r o i l l e  

H o t e l  w i t h  t h e  d e f e n d a n t , ”  a n d ,  i n  t h e n  c h a r g -

in g  t h e  j u r y  t h a t  t h e y  m ig h t  c o n s id e r  c e r t a in  

f a c t s  w h ic h  h a d  b e e n  t e s t i f ie d  t o  b y  R u s t ,  t h e  

p l a i n t i f f ,  a s  b a s e s  f r o m ,  w h ic h  a n  in fe r e n c e  o f  

d e f e n d a n t ’ s c r im .  c o n . w i t h  p l a i n t i f f ’ s  w i f e  m ig h t  

l e g i t im a t e l y  b e  d r a w n .  (T h e s e  f a c t s  w i l l  b e  fo u n d  

o n  p a g e s  1 1 7 , 1 1 8 , 1 1 9 , 1 2 0 , 1 2 1 ). I t  b e in g  p e r*  

f e e t l y  m a n i f e s t  t h a t  i f  p l a i n t i f f  c a n  t e s t i f y ,  i n  

a n  a c t io n  o f  c r im .  c o n .,  t o  f a c t s  f r o m  w h ic h  t h e  

in fe r e n c e  o f  g u i l t  o f  a d u l t e r y  m a y  b e  d r a w n ,  t h e  

r u l e  o f  e v id e n c e  f o r b id d i n g  i n  s u c h  a c t io n ,  t h e  

h u s b a n d  o r  w i f e  t o  t e s t i f y  t o  a n y  f a c t  o t k ^ r  t h a n  

t h a t  o f  m a r r ia g e  i s  a t  a n  e n d . P l a i n t i f f  i n  e r r o r  

d u l y  e x c e p te d  t o  t h e  j u d g e ’ s c h a r g e  a s  m a d e  a n d  

t o  h is  r e f u s a l  t o  c h a r g e  a s  r e q u e s te d .  T h e  m a t -
t e r s  h a v e  b e e n  d u l y  a s s ig n e d  a s  e r r o r  a n d  w i l l  

b e  f o u n d  o n  p a g e  1 2 4  o f  t h e  p r i n t e d  c a s e  as  

a s s ig n m e n ts  f o u r t h  a n d  f i f t h .  (2 ) I n  r e f u s in g  t o  

a d m i t  t h e  t e s t im o n y  o f  M r s .  R u s t ,  t h e  w i f e  o f  

t h e  p l a i n t i f f ,  a s  t o  f a c t s  o t h e r  t h a n  t h a t  o f  m a r -

r ia g e .  (se e  p a g e s  1 0 4 , 1 0 5  a n d  1 0 6  o f  p r i n t e d  

c a s e .)  M r s .  R u s t  w a s  e x p r e s s ly  o f f e r e d  t o  t e s t i -

f y  t o  f a c t s  o t h e r  t h a n  c r im .  c o n . a n d  w a s  a n  a d -

m is s ib le  w i t n e s s  a s  t o  th o s e  f a c t s  u n d e r  t h e  s e c -

o n d  c o u n t  i n  t h e  d e c la r a t i o n  w h ic h  d id  r o t  c h a r g e  

c r im .  c o n . o r  a d u l t e r y .  T h e  t r i a l  j u d g e  r e fu s e d  

t o  p e r m i t  h e r  t o  t e s t i f y  a n d  a n  e x c e p t io n  w a s  

d u l y  t a k e n  a n d  e r r o r  h a s  b e e n  a s s ig n e d  th e r e o n ,  

(p . 1 2 3 , a s s ig n m e n t  t h i r d ) .  T o  th e s e  a s s ig n m e n ts  

d e fe n d a n t  i n  e r r o r  h a s  f i l e d  a  j o in d e r  i n  e r r o r ,

(p . 1 2 6 ).
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T h e s e  t w o  m a t t e r s ,  a b o v e  s p e c i f ie d ,  w i l l  b e  

f i r s t  c o n s id e r e d  b e fo r e  p r o c e e d in g  t o  t h e  e x a m in -

a t i o n  o f  o t h e r  a s s ig n m e n ts  o f  e r r o r .  (1) B e c a u s e  

t h e y  s t a n d  u p o n  t h e  t h r e s h o ld  o f  t h e  c a s e  a n d  

(2) B e c a u s e  t h e y  d e p e n d  t o  a  la r g e  e x t e n t  u p o n  

t h e  s a m e  p r in c ip le s  o f  l a w  a n d  m a y ,  t h e r e f o r e ,  

p r o f i t a b l y  b e  t r e a t e d  t o g e t h e r .

S e c t io n  5 , o f  “ a n  a c t  c o n c e r n in g  e v id e n c e  (R e -

v is io n  1 9 0 0 ,”  N .  J .  p a m p h le t  la w s  1 9 0 0 , c h a p t e r  

1 5 0 , p . 3 6 3  e n a c ts .  “ I n  a n y  t r i a l  o r  i n q u i r y  i n  a n y  

s u i t ,  a c t io n  o r  p r o c e e d in g  i n  a n y  c o u r t ,  o r  b e fo r e  

a n y  p e r s o n  o r  c o m m it t e e  h a v in g  b y  l a w  o r  c o n -

s e n t  o f  p a r t ie s  a u t h o r i t y  t o  e x a m in e  w it n e s s e s  

o r  h e a r  e v id e n c e ,  t h e  h u s b a n d  o r  w i f e  o f  a n y  

p e r s o n  in t e r e s t e d  t h e r e in  a s  a  p a r t y  o r  o th e r w is e  

s h a l l  b e  c o m p e t e n t  a n d  c o m p e l la b le  t o  g iv e  e v i -
d e n c e  t h e  s a m e  a s  o t h e r  w itn e s s e s ,  o n  b e h a l f  o f  

a n y  p a r t y  t o  s u c h  s u i t ,  a c t io n  o r  p r o c e e d in g ;  p r o -

v id e d ,  t h a t  n o t h in g  h e r e in  s h a l l  r e n d e r  a n y  h u s -

b a n d  o r  w i f e  c o m p e t e n t  o r  c o m p e l la b le  t o  g iv e  

e v id e n c e  f o r  o r  a g a in s t  t h e  o t h e r  i n  a n y  a c t io n  

f o r  c r i m i n a l  c o n v e r s a t io n ,  e x c e p t  t o  p r o v e  t h e  

f a c t  o f  m a r r ia g e ,  o r  t o  r e n d e r  a n y  h u s b a n d  o r  

w i f e  c o m p e t e n t  o r  c o m p e l la b le  t o  g iv e  e v id e n c e  

a g a in s t  t h e  o t h e r  i n  a n y  c r im in a l  a c t io n  o r  p r o -

c e e d in g ,  e x c e p t  t o  p r o v e  t h e  f a c t  o f  m a r r ia g e ,  

a n d  e x c e p t  a s  n o w  o t h e r w is e  p r o v id e d  b y  s t a t -

u te ,  o r  c o m p e l la b le  i n  a n y  a c t io n  o r  p r o c e e d in g  

f o r  d iv o r c e  o n  a c c o u n t  o f  a d u l t e r y  t o  g iv e  e v i -

d e n c e  f o r  t h e  o t h e r ,  e x c e p t  t o  p r o v e  t h e  f a c t  o f  

m a r r ia g e ,  n o r  s h a l l  a n y  h u s b a n d  o r  w i f e  b e  c o m -

p e l la b le  t o  d is c lo s e  a n y  c o n f id e n t ia l  c o m m u n ic a -

t i o n  m a d e  b y  o n e  t o  t h e  o t h e r  d u r in g  t h e  m a r -

r ia g e . ”
I t  w i l l  h a v e  b e e n  o b s e r v e d  t h a t  t h i s  s t a t u t e ,  

s o  f a r  a s  c i v i l  p r o c e e d in g s ,  o t h e r  t h a n  d iv o r c e ,  

a r e  c o n c e r n e d  e n a b le s  h u s b a n d  a n d  w i f e  t o  t e s t i -

f y  f o r  o r  a g a in s t  e a c h  o t h e r  i n  a n y  s u i t ,  a c t io n  
o r  p r o c e e d in g  i n  a n y  c o u r t ,  e x c e p t  i n  a c t io n s  o f  

c r im .  c o n . “ W h e n  a  s t a t u t e  p r o v id e s  t h a t  a l l  

p a r t ie s  m a y  t e s t i f y  e x c e p t  t h a t  h u s b a n d  a n d  w i f e
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c a n n o t  i n  c e r t a in  c a s e s , t h e y  < c a n  i n  a l l  o t h e r  

c a s e s .”  M in ie r  4  L a n s .  (N . Y . )  ■ 4 2 1 , 4 2 5 . “ 'N o  

o t h e r  v ie w  c o u ld  p o s s ib ly  ;b e  t a k e n . ”  9  'A m .  &  

E n g .  E n c y c .  L a w ,  Y o l .  9 , p a g e  8 0 9  t e x t  a n d  n o t e  

5.
U n d e r  t h e  d e c la r a t io n  w h ic h  t h i s  w r i t  o f  e r r o r  

h a s  b r o u g h t  b e f o r e - t h is  c o u r t  c o u ld  R u s t  a n d  h is  

w i f e  l e g a l l y  t e s t i f y  f o r  o r ; a g a in s t  e a c h  o t h e r ?  

A n  o t h e r  w o r d s  w a s t t h i s  s o le ly  a n d  p u r e l y  a n  a c -

t i o n  f o r  c r im .  c o n . o r  w e r e  t h e r e  t w o  s e p a r a t e  

a n d  d i s t i n c t  c a u s e s  o f  a c t io n  s t a t e d  i n  t h e  d e c la r -

a t io n ,  o n e  o f  w h ic h  w a s  J f o r  c r im .  c o n . ; a n d  o n e  

n o t ?  E o r ,  i f  t h e r e  w e r e  t w o  d i s t i n c t ; a n d  s e p a r -

a t e  c a u s e s  o f  a c t io n  o n e  o f  w h ic h  w a s  c r im .  c o n .  

* a n d  t h e  o t h e r  n o t ,  t h e n  b y  f o r c e  o f  t h e  s t a t u t e  

i t s e l f  b o t h  R u s t  a n d  ¡h is  w i f e  w e r e  c o m p e t e n t  

a n d  c o m p e l la b le  t o  t e s t i f y  t f o r  o r  a g a in s t  e a c h  

o t h e r  i n  r e s p e c t  o f  a l l  m a t t e r s  i n  is s u e  u n d e r  

t h a t  c o u n t  w h ic h  w a s  n o t  f o r  c r im .  c o n . / a n d  i t s  

a n s w e r in g  p le a .  T h a t  s u c h  w a s  t h e  c a s e  i n  t h e  

c a u s e  n o w  b e fo r e  t h i s  c o u r t  is  i n d u b i t a b l e

I n  K r o e s s in  y s . S e l l e r ,  ( M in n .  H&up. O t:)  :2 7  <L. 

R . A .  6 8 5 , t h e  c o u r t  s a i d : “ B u t  w e  n e e d  n o t  

d e c id e r a s  b e tw e e n  th e s e  e a s e s , f o r  t h e  e x a c t  

q u e s t io n  r a is e d  b y  t h e  d e m u r r e r  h e r e  w a s m o t  t h e  

o n e  u n d e r  c o n s id e r a t io n  i n  a n y  w e  h a v e  c i te d .  

T h e y  w e r e  b r o u g h t  f o r  e n t i c i n g  a w a y  i t h e  h u s -

b a n d ;  c a u s in g  h im  t o  w i t h d r a w I h is  - s u p p o r t  f r o m  

h is  w i f e ;  t o  a b a n d o n  o r  d e s e r t  h e ry — a n  e n t i r e l y  

d i s t i n c t  a n d  s e p a r a t e  c a u s e  o f  a c t io n  f r o m  t h a t  

s e t  o u t  i n  t h e  p l a i n t i f f  ’ s  c o m p la in t .  A t  c o m m o n  

l a w  t h i s  f o r m  o f  a c t io n  w a s  w h o l l y  d i f f e r e n t  i n  

p le a d in g s  a n d  p r o o f ,  a s  w e l l  a s  p a r t ie s ,  f r o m  

c r i m i n a l  c o n v e r s a t io n . ”  A n d  i n  H o u g h t o n  v s . 

R ic e .  (M a s s . S u p . C t . )  47  L .  R . A .  3 1 0 -3 1 2  i t  w a s  

s a id  “ N o  a d u l t e r y  is  a l le g e d ,  .a n d  t h e r e f o r e  t h e  

a c t io n  i s  n o t  f o r  c r i m i n a l  c o n v e r s a t io n ,  w h e r e  

t h e  a l le g a t i o n  w h e n  a  h u s b a n d  s u e s , is  t h a t  t h e  

d e f e n d a n t  d e b a u c h e d  a n d  c a r n a l l y  k n e w  t h e  

p l a i n t i f f ’ s w i f e .  T h e  a l ie n a t i o n  o f  t h e  w i f e ’s  a f -

f e c t io n  i n  s u c h  a  c a s e  i s  a  m e r e  m a t t e r  o f  a g -
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g r a v a t io n ,  a n d  t h e  lo s s  o f  t h e  w i f e ’ s c o n s o r t iu m  

is  t h e  a c t io n a b le  c o n s e q u e n c e  o f  t h e  i n ju r y .  

A d u l t e r y  w a s  t h e  e s s e n t ia l  f a c t  t o  b e  p r o v e d ,  

a n d  i f  t h i s  w a s  n o t  p r o v e d ,  t h e  a c t io n  f a i le d .  A t  

c o m m o n  la w ,  a ls o ,  a  h u s b a n d  c o u ld  m a in t a in  

a n  a c t io n  a g a in s t  o n e  w h o  “ p e r s u a d e d ,  p r o c u r -

e d  a n d  e n t ic e d  h is  w i f e  t o  c o n t in u e  a b s e n t  a n d  

a p a r t  f r o m  h im ,  a n d  t o  s e c re te ,  h id e  a n d  c o n c e it  1 
h e r s e l f  f r o m  h im ,  w h e r e b y  d u r i n g  t h e  t im e  s h e  

c o n t in u e d  a b s e n t  h e  l o s t  h e r  c o m f o r t  a n d  s o c ie ty ,  

a n d  h e r  a id  a n d  a s s is ta n c e  i n  h is  d o m e s t ic  a f -

f a i r s . ”  H e  c o u ld  a ls o  m a in t a i n  a n  a c t io n  a g a in s t  

o n e  f o r  r e c e iv in g  h is  w i f e ,  a n d  u n l a w f u l l y  h a r -

b o r in g ,  c o n c e a l in g  a n d  s e c r e t in g  h e r  f r o m  h im  

a n d  r e f u s in g  t o  d e l iv e r  h e r  t o  h im .  I n  s u c h  c a s e  

a d u l t e r y  is  n e i t h e r  a l le g e d  n o r  p r o v e d .  T h e  

s a m e  d i s t i n c t i o n  b e tw e e n  a n  a c t io n  f o r  e n t i c in g  

a n d  o n e  f o r  c r im .  c o n . is  c le a r l y  d r a w n  i n  B ig -

e lo w ,  o n  T o r t s ,  S e v e n th  E d i t i o n ,  s e c t io n  2 7 4  t o  

2 8 6  b o t h  in c lu s iv e .  I n  B o u v ie r ’ s L a w  D ie t .  T i t .  

C r im in a l - C o n v e r s a t io n ,  t h e  le a r n e d  a u t h o r  s a y s , 

“ T h is  p h r a s e  is  u s u a l ly  e m p lo y e d  t o  d e n o te  t h e  

c r im e  o f  a d u l t e r y . ”  I n  A m .  &  E n g .  E n c y c .  L a w s ,  
V o l .  9 p . 8 3 4  e t  f o l . .  s e c t io n  22, le g io n s  o f  c a s e s  

a r e  c i t e d  i n  s u p p o r t  o f  t h e  p r o p o s i t i o n  t h a t  

a d u l t e r y  is  t h e  e s s e n c e  o f  t h e  c h a r g e  o f  c r im .  

c o n . C o m m o n  s p e e c h  is  a t  o n e  w i t h  t h e  l a w  a s  

t o  t h e  - d e f in i t i o n  o f  t h e  t e r m  “ c r im in a l  c o n v e r s a -

t i o n ”  f o r  t h e  S t a n d a r d  a n d  o t h e r  d ic t io n a r ie s  

u n i t e  i n  d e f in in g  i t  “ u n l a w f u l  s e x u a l  i n t e r -

c o u r s e , ”  a n d  t h e  t r i a l  ju d g e ,  i n  t h e  c a s e  a t  b a r ,  

i n  h is  c h a r g e  t o  t h e  j n r y ,  so  d e f in e d  i t .

T h e r e  c a n  b e  n o  d o u b t ,  t h e n ,  a s  t o  t h e  m e a n -

in g  t o  b e  a s c r ib e d  t o  t h e  t e r m  “ c r im in a l  c o n v e r -

s a t i o n ”  w h e n  u s e d  i n  o u r  e v id e n c e  a c t .  W h e n  

i t  s a y s  “ i n  a n y  a c t io n  f o r  c r im in a l  c o n v e r s a t io n ,  ’ 

i t  m e a n s  i n  a n y  a c t io n  b r o u g h t  b y  a  h u s b a n d  

a g a in s t  o n e  w h o  h a s  h a d  u n l a w f u l  s e x u a l  i n t e r -

c o u rs e  w i t h  h is ,  s a id  h u s b a n d ’ s w i f e ,  f o r  d a m a g e s  

t h e r e f o r ,  a n d  d o e s  n o t  e m b r a c e  t h e  c a s e  o f  a n  

a c t io n  w h e r e  a d u l t e r y  is  n o t  c h a r g e d .
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I t  is  p e r f e c t l y  m a n i f e s t  f r o m  th e  fo r e g o in g ;  

s t a t e m e n t  o f  f a c t s ,  s t a t u t e  a n d  p r i n c ip le s  t h a t  

e v id e n c e  f r o m  t h e  h u s b a n d  o r  t h e  w i f e  i n  t h e  c a s e  

u n d e r  r e v ie w  w i t h  r e s p e c t  t o  o t h e r  f a c t s  t h a n  

t h a t  o f  t h e i r  m a r r ia g e  w a s  i n a d m is s ib le  i n  s u p -

p o r t  o f  t h e  f i r s t  c o u n t  i n  t h e  d e c la r a t io n  b u t  a d -

m is s ib le  i n  s u p p o r t  o f  t h e  s e c o n d  c o u n t ,  o r ,  i n  

o t h e r  w o r d s ,  t h a t  i n  t h e  a c t io n  f o r  c r im .  c o n . 

s t a t e d  i n  t h e  f i r s t  c o u n t ,  t h e  f a c t  o f  m a r r ia g e  

w a s  t h e  o n ly  f a c t  t o  w h ic h  e i t h e r  c o u ld  t e s t i f y  

e i t h e r  f o r  o r  a g a in s t  t h e  o th e r ,  w h i l e  i n  t h e  a c -

t i o n  f o r  e n t i c i n g  a w a y  t h e  w i f e ,  s t a t e d  i n  t h e  

s e c o n d  c o u n t ,  b o t h  c o u ld  t e s t i f y  t o  a l l  r e le v a n t  
f a c t s  i n  a d d i t i o n  t o  t h a t  o f  m a r r ia g e .  T h e  

m e t h o d  o f  c o n t r o l l i n g  s u c h  a  s i t u a t i o n  f r o m  p r e -

j u d i c i n g  t h e  j u r y  is  b y  a  r e q u e s t  t o  c h a r g e  t h e  

j u r y  t h a t  t h e  e v id e n c e  is  o n ly  a p p l ic a b le  t o  t h e  

o n e  c o u n t  o r  t h e  o t h e r ,  a s  t h e  c a s e  m a y  be , a n d  

n o t  b y  e x c lu d in g  t h e  e v id e n c e  a l t o g e t h e r .  I t  is  

q u i t e  a  c o m m o n  t h i n g  i n  t h e  l a w  t o  h a v e ,  i n  t h e  

s a m e  c a u s e , e v id e n c e  a d m is s ib le  f o r  o n e  p u r p o s e  

a n d  n o t  f o r  t h e  o th e r .  “ E v id e n c e ,  w h ic h  is  c o m p e -

t e n t  s o le ly  f o r  t h e  p u r p o s e  o f  e x p la in in g  t h e  con-, 

d u c t  o f  a  w i t n e s s  c a l le d  b y  t h e  S t a t e  i n  a  c r i m i n a l  

t r i a l  s h o u ld  n o t  b e  e x c lu d e d  b e c a u s e  i t s  n a t u r a l  

t e n d e n c y  is  t o  c r e a t e  a  p r e ju d ic e  a g a in s t  t h e  d e -

f e n d a n t  i n  t h e  m in d s  o f  t h e  j u r y .  T h e  d e fe n d -

a n t  m a y  p r o t e c t  h im s e l f  a g a in s t  s u c h  a  r e s u l t  b y  

r e q u e s t in g  t h e  c o u r t  t o  i n s t r u c t  t h e  j u r y  a s  t o  

t h e  l i m i t a t i o n s  o f  t h e  e v id e n c e ,  a n d  o f  t h e  p u r -

p o s e s  f o r  w h ic h  a lo n e  i t  c o u ld  b e  c o n s id e r e d  b y  

t h e m . ”  S t a t e  v s . H u m m e r  43  Y r o o m  3 2 8 .

W h e n  R u s t ,  t h e  p l a i n t i f f ,  w a s  c a l le d  a s  a  w i t -

n e s s , a n d  i n t e r r o g a t e d  a s  t o  m a t t e r s  o t h e r  t h a n  

t h e  f a c t  o f  h is  m a r r ia g e ,  w i t h o u t  a  n o l - p r o s .  o r  

a b a n d o n m e n t  o f  t h e  s e c o n d  c o u n t  o f  t h e  d e c la r a -

t i o n  b y  p l a i n t i f f ,  d e f e n d a n t  w o u ld  n o t  h a v e  b e e n  

l e g a l l y  j u s t i f i e d  i n  o b je c t in g  t o  s u c h  e v id e n c e ,  

b e c a u s e  i t  w a s  m a n i f e s t l y  a d m is s ib le  so  lo n g  a s  

t h e  s e c o n d  c o u n t  o f  t h e  d e c la r a t io n ,  r e m a in e d  u n -

e x p u n g e d  f r o m  t h e  r e c o r d ;  d e fe n d a n t ’ s r e m e d y
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a n d  p r o t e c t i o n  w a s  “ t o  r e q u e s t  t h e  c o u r t  t o  i n -

s t r u c t  t h e  j u r y . a s  t o  t h e  l im i t a t i o n s  o f  t h e  e v i -

d e n c e , a n d  o f  t h e  p u r p o s e s  f o r  w h ic h  a lo n e  i t  

c o u ld  b e  c o n s id e r e d  b y  t h e m ; ”  i n  o t h e r  w o r d s  t o  

r e q u e s t  t h e  c o u r t  t o  i n s t r u c t  t h e  j u r y  t h a t  s u c n  

e v id e n c e  w a s  a p p l ic a b le  a lo n e  t o  t h e  s u p p o r t  o f  

t h e  s e c o n d  c o u n t  i n  t h e  d e c la r a t io n  a n d  n o t  t o  

t h e  f i r s t .  A l l  t h e  e v id e n c e  g iv e n  b y  p l a i n t i f f ,  so  

f a r  i t  w a s  n o t  m e r e  h e a r s a y ,  w a s  c o m p e t e n t  e v i -

d e n c e  i n  s u p p o r t  o f  t h e  s e c o n d  c o u n t ,  b u t  w a s  

U t t e r l y  in a d m is s ib le  i n  s u p p o r t  o f  t h e  f i r s t  c o u n t .  

I t  is  p e r f e c t l y  c le a r  t h e r e f o r e  t h a t  d e f e n d a n t ’ s 

c o u n s e l w a s  r i g h t  i n  w a i t i n g  t o  a s s e r t  t h e  i n a d -

m i s s i b i l i t y  a n d ,  i n a p p l i c a b a l i t y  o f  p l a i n t i f f ’ s e v i -

d e n c e  t o  t h e  f i r s t  c o u n t  o f  t h e  d e c la r a t io n  u n t i l  

h e  s u b m i t t e d  t o  t h e  t r i a l  c o u r t  h is  r e q u e s ts  t»~* 

c h a r g e  a n d  t h a t  i t  w a s  c le a r  e r r o r  i n  t h e  t r i a l  

ju d g e  n o t  t o  d i s t i n c t l y  a n d  p o s i t i v e ly  t e l l  t h e  j u r y  

t h a t  t h e y  m u s t  n o t  c o n s id e r  a n y  e v id e n c e  g iv e n  

b y  t h e  p l a i n t i f f  a s  s u p p o r t in g  t h e  c h a r g e  o f  c r im .  

c o n . e x c e p t  t h a t  a s  t o  t h e  f a c t  o f  m a r r ia g e ,  i n -

s te a d  o f  c o m m e n t in g  o n  s o m e  o f  p l a i n t i f f ’ s o w n  

e v id e n c e  a n d  t e l l i n g  t h e  j u r y  t h a t  t h e y  m ig h t  c o n -

s id e r  i t  i n  a r r i v i n g  a t  t h e  in fe r e n c e  o f  g u i l t  

o f  a d u l t e r y .  R u s t  h im s e l f  h a d  t e s t i f ie d  (p . 9 , 1. 

10  t o  2 5 ) t h a t  “ a f t e r  s o m e  y e a r s  o f  m a r r ie d  l i f e  

M r s .  R u s t  g o t  i n t o  t h e  h a b i t  o f  n e g le c t in g  h e r  

h o m e  a n d  g o in g  o u t  t o  b a l ls  a n d  o t h e r  e n t e r t a i n -

m e n ts , ”  a s  t h e  ju d g e  c h a r g e d ,  (p . 1 1 8 , 11. 2 4 , 2 5 , 

2 6  a n d  2 7 ). A g a in  o n  p a g e  1 1 9 , 11. 1 2 , 1 3  a n d  14  

w e  h a v e  t h e  ju d g e  c h a r g in g  “ W e  h a v e  th o s e  a p -

p a r e n t  a b s e n c e s  o f  b o t h  t h e  p a r t ie s  f r o m  t h e i r  

h o m e s  a t  t h e  s a m e  t im e . ”  T h is ,  i f  t r u e ,  w o u ld  b e  

a  m o s t  s ig n i f i c a n t  a n d  i n c r im in a t i n g  c i r c u m -

s ta n c e ,  b u t  i t  d e p e n d s  e n t i r e l y  u p o n  t h e  t e s t i -

m o n y  o f  t h e  p l a i n t i f f  h im s e l f ;  n o  o n e  e ls e  s w e a r s  

t o  i t .  H e  s a y s  w h e n e v e r  h is  w i f e  w o u ld  g o  o u t  

f r o m  h is  h o m e  h e  w o u ld  r i n g  u p  O l t m e r ’ s s h o p , 

a n d  h e  w o u ld  a lw a y s  b e  g o n e  t o o  a n d  t h a t  t h e n  

h e  w o u ld  b e c o m e  s u s p ic io u s  a n d  n o t  a t  e a s e . (p . 

13  11. 3 0 -4 0 ; p . 1 2  1 1 ,1  t o  1 0 ;  p . 11  11. 1 0  t o  2 0  a n d



a g a in  o n : pp.  M  a n d  3S)L I t  e a m o d  b e  s a rd  t h a t  

w h e m  i k e  t r i a l  jx e d g e  n o t  o n l y  p ^ m i t t e d  t h e  j u r y  

t o  c o n s id e r  t h e  p l a i n t i f f ’ s t e s t im o n y  as- t o  m a t *  

t o r s  o t h e r  t h a n  t h e  f a c t  o f  m a r r i a g e  .tw it e r e »  d i -

r e c t e d  t h e i r  a i t e m t ia n  s p e c i f i c a l l y  t o  a n  i n c r im in -

a t i n g  c i r c u m s t a n c e  w h ic h  d e p e n d e d  o n  p l a i n t i f f ’ s  

o n c o r f o b o r a t e d  e v id e n c e  a n d  t o l d  t h e m  t h a t  t h e y  

m i g h t  i n f e r  a d u l t e r y  f r o m  t h i s  a n d  o t h e r  c i r c u m -

s ta n c e s  i n  t h e  e a s e  s o m e  o f  w h ic h  p l a i n t i f f  h im -

s e l f  h a d  t e s t i f i e d  t %  h e  d i d  n o t  c o m m i t  r e v e r s ib le  

e r r o r ,  “ E v e r y  p a r t y  h a s  t h e  r i g h t  t o  d e m a n d  

t h a t  h e  s h a l l  n o t  b e  p r e ju d ic e d  b y  im p r o p e r  e v i -

d e n c e . T h e  a d m is s io n  o f  i l l e g a l  e v id e n c e  w h ic h  

b e a r s  i n  t h e  le a s t  d e g r e e  o n  t h e  r e s u l t  I s  f a t a l . ’ * 

B a i r d  v s ,  O i l l e t t ,  4 7  I f ,  Y .  1 8 & -1 8 8 . “ T h e  g r a v e r  

t h e  c h a r g e  t h e  m o r e  s t r i c t l y  s h o u ld  t h i s  r u l e  b e  

a p p l ie d , ”  B la c k b u r n  v s . R e a l l *  2 1  M c L  2b8>. T h e  

d i r e c t i o n  t o  t h e  j u r y  t o  c o n s id e r  th e s e  c i r c u m -

s ta n c e s  w a s  n o t  o n l y  i n  t h e  l e a s t  b u t  i n  t h e  h ig h *  

e & t d e g r e e  p r e j u d i c i a l  t o  t h e  d e f e n d a n t .  T h e  

j u d g e  c h a r g e d  t h e  j u r y ,  (p a g e  1 1 &* 1 1  f i  e t  fe d , )  

“ I n  w e ig h in g  t h i s  e v id e n c e  i t  i s  y o u r  d u t y  t o  b e a r  

i n  m in d  t h a t  a d u l t e r y  i s  a  c r im e  w h ic h  c a n  h a r d -

l y  e v e r  b e  p r o v e d  b y  t h e  d i r e c t  e v id e n c e  o f  a n  

e y e  w i t n e s s .  I t  i s  m o s t  n a t u r a l  t h a t  w h e n  a  m a n  

a n d  w o m a n  d e s i r e  t o  c o m m it  t h a t  o f fe n s e  t h e y  

w i l l  a v o id  t h e  s i g h t  a n d  h e a r in g  o f  o t h e r  p e o p le *  

a n d *  t h e r e f o r e ,  t h e  l a w  p r o p e r l y  s a y s  t h a t  d i r e c t  

e v id e n c e  o f  e y e  w i t n e s s e s  i s  n o t  e s s e n t ia l*  a n d  

t h a t  a d u l t e r y  m a y  b e  p r o v e d  b y  in f e r e n c e  f r o m  

o t h e r  f a c t s  a n d  c i r c u m s t a n c e s  w h ic h  i n  t h e  m in d  

o f  a n  i m p a r t i a l  p e r s o n  w o u ld  t e n d  t o  e s t a b l is h  

t h e  a s s u m p t io n *  t h e  n e c e s s a r y  c o n n e c t io n  o f  t h e  

c r im e  w i t h  th e s e  f a c t s .  L e t  u s  se e  w h a t  w e  h a v e  

h e re *  a s s u m in g  y o u  b e l ie v e  th e s e  c i r c u m s t a n c e s  

t o  h a v e  b e e n  p r o v e d  * * * * * ” T h e n  

f o l l o w s  a n  e n u m e r a t io n  o f  t h e  c i r c u m s t a n c e s  

m o s t  o f  w h ic h  h a d  b e e n  t e s t i f i e d  t o  b y  R u s t  a n d  

s o m e  o f  w h ic h  h a d  b e e n  t e s t i f i e d  t o  b y  h im  a lo n e .  

I t  w i l l  h a v e  b e e n  o b s e r v e d  t h a t  t h e  t r i a l  ju d g e  

s t a r t s  o u t ,  i n  t h e  p o r t io n  a b o v e  q u o te d ,  b y  s a y -
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ising, “ I®  w e ig h in g  t h i s  E Y I 11K K C E V ”  t h u s  g i v in g  

t o  th e . l e g a l l y  i n t e r d i c t e d  t e s t im o n y  o f  R u s t  t h e  

n a m e  a s  w e l l  as, t h e  " f u n c t io n  o f  l e g a l  e v id e n c e .

T h e  t r i a l  ju d g e  t r e a t e d  t h e  c a s e  i n  h i s  c h a r g e  

S o le ly  a s  o n e  o f  c r im .  e o n . o n  p . 1 1 7 , I I .  3 0  e t  f o l .  

h e  o p e n s  h is  r e m a r k s  t o  t h e  j u r y  a s  f o l l o w s : " T h is  

is  a  s u i t  f o r  w h a t  is  c a l le d  c r im in a l  c o n v e r s a t io n ,  

t h a t  m e a n s ,  s p e a k in g  g e n e r a l ly ,  a  s u i t  b y  a  h u s -

b a n d  a g a in s t  a n o th e r '  m a n  f o r  s e d u c in g  M s  w i f e ,  

c o m m i t t i n g  a d u l t e r y  w i t h  h e r .

“ T h a t  is  t h e  c l a im  m a d e  i n  t h i s  e a s e , a n d  t h e  

c la im  w h ic h  t h e  p l a i n t i f f  m u s t  p r o v e  b y  a  f a i r  

p r e p o n d e r a n c e  o f  e v id e n c e  b e f o r e  h e  i s  e n t i t l e d  

t o  a  v e r d i c t  a g a in s t  t h i s  d e f e n d a n t . ”  A n d  l a t e r  

i n  t h e  c h a r g e  (p .  1 2 0  1 1 ,1 7  t o  2 0 )  t h e  c o u r t  t e l l s  

t h e  j u r y  t h a t  t h e  f a c t  o f  a d u l t e r y  m u s t  b e  p r o v e d  

o r  p l a i n t i f f ’ s  a c t io n  f a i l s .  I t  w i l l  t h u s  h e  s e e n  

t h a t  t h e  o n l y  is s u e  s u b m i t t e d  t o  t h e  j u r y  w a s  t h a t  

o f  c r im .  c o n . ,  t h a t  t h e  j u r y  w e r e  d i r e c t e d  t o  c o n -

s id e r  p l a i n t i f f ’ s  e v id e n c e  a s  t o  f a c t s  o t h e r  t h a n  

t h a t  o f  t h e  m a r r ia g e  i n  r e a c h in g  t h e i r  v e r d ic t , '  

t h a t  s o m e  o f  p l a i n t i f f ’s  e v id e n c e  w a s  u t t e r l y  u n -

c o r r o b o r a t e d ;  t h a t  t h a t  e v id e n c e  b o r e  u p o n  e s -

s e n t i a l  f a c t s  i n  t h e  c a s e ; t h a t  t h e  t r i a l  c o u r t  w a s  

r e q u e s te d  b y  d e fe n d a n t ’ s  c o u n s e l t o  c h a r g e  “ t h a t  

t h e  j u r y  c a n n o t  c o n s id e r  t e s t im o n y  o f  t h e  p l a i n -

t i f f  a s  t o  h i s  w i f e ’ s  c r i m i n a l  c o n v e r s a t io n  w i t h  

t h e  d e f e n d a n t ; ”  t h a t  t h e  c o u r t  r e fu s e d  so  t o  

c h a r g e  a n d  c h a r g e d  d i r e c t l y  t o  t h e  c o n t r a r y .  I t  

i s  c o n f id e n t l y  c la im e d  t h a t  s u c h  a c t io n  o f  t h e  

c o u r t  i s  e r r o r  a n d  e n t i t l e s  p l a i n t i f f  i n  e r r o r  t o  a  

r e v e r s a l .  I t  c a n n o t  b e  s u c c e s s fu l ly  c o n te n d e d  

t h a t  p l a i n t i f f ’ s t e s t im o n y  d i d  n o t  b e a r  d i r e c t l y  

o n  t h e  is s u e .  O n e  i l l u s t r a t i o n  i n  d e n ia l  o f  t h i s  

c o n t e n t io n  w i l l  s u f f ic e .  P l a i n t i f f  s w o r e ,  a s  n o  

o n e  e ls e  d id ,  t h a t  h i s  w i f e  a n d  O l t m e r  w e r e  a b -

s e n t  f r o m  t h e i r  h o m e s  a t  t h e  s a m e  t im e ,  a n d  

t h a t  h e  a s c e r t a in e d  t h i s  f a c t  b y  t e le p h o n in g  f r o m  

h is  h o m e  t o  O l t m e r ’ s s h o p . I f  h e  c o u ld  s w e a r  

t h e y  w e r e  b o t h  a b s e n t  a t  t h e  s a m e  t i m e  f r o m  

t h e i r  h o m e s ,  h e  c o n ld  a ls o  s w e a r  w h e r e  t h e y  w e r e
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a t  th o s e  t im e s  a n d  w h a t  t h e y  w e r e  d o in g .  F o r*  

t h e r e  is  n o  d i f f e r e n c e  i n  k i n d  b e tw e e n  t h e  t e s t i -

m o n y  o f  a b s e n s e  f r o m  a  p la c e  a n d  p re s e n c e  a t  

t h a t  p la c e .  N o r  w o u ld  i t  h e lp  t h e  le g a l  

p o s i t i o n  o f  t h e  p l a i n t i f f  i n  a n y  d e g r e e  t o  

a s s u m e  t h a t  t h e  c a s e  w a s  t r i e d  f r o m  t h e  

s t a r t  t o  f in i s h  o n  t h e  t h e o r y  t h a t  i t  w a s  

s o l e l y , a n  a c t io n  f r o m  c r im .  c o n . a n d  t h a t  t h e  

s e c o n d  c o u n t  i n  t h e  d e c la r a t io n  h a d  b e e n  a b a n -

d o n e d  o r  n o t  p re s s e d .  I f  i t .  w e r e  a n  a c t io n  f o r  

c r im .  c o n . p u r e  a n d  s im p le  i t  i s  p e r f e c t l y  c le a r  

t h a t  a l l  t h e  t e s t im o n y  o f  t h e  p l a i n t i f f ,  e x c e p t  a s  

t o  t h e  f a c t  o f  m a r r ia g e ,  w a s  i l l e g a l  a n d  in a d m is -

s ib le ,  a n d  w a s  e x p r e s s ly  m a d e  s o  b y  o u r  s t a t u t e .  

I t  is ,  f u r t h e r m o r e ,  p e r f e c t l y  c le a r  t h a t  t h e  d e -

f e n d a n t  c o u ld  n o t  w a iv e  t h e  m a t t e r  o f  i t s  i n a d -

m i s s ib i l i t y .  O n  t h i s  p o i n t  t h e  a u t h o r i t i e s  a r e  

p o s i t i v e  a n d  n u m e r o u s .  T h e  r u l e  w a s  o n e  i n v o l v -

i n g  p u b l ic  p o l ic y  a n d  t h e r e f o r e  c o u ld  n o t  b e  

w a iv e d  b y  t h e  c o n s e n t  o f  p a r t ie s .  T u r p in  v s . 

S t a t e  5 5 , M d . ,  4 6 2 , 4 7 7 ; S te in  v s . B o w m a n ,  13  

P e t .  n s . 2 2 3 . R a n d a l l ’ s C a s e , 5  C i t y  H a l l  R e c .,  

1 4 1 , 1 5 3 , 1 5 4 ; C o lb e r n ’ s C a s e , 1 W h e e le r  C r im ,  
C a s e s , 4 7 9 . S e d g w ic k  v s . W a t k i n s ,  1 V e s .  J r .  4 6  

T h e  r e a s o n  f o r  t h e  r u l e  is  t h a t  t o  p e r m i t  t h e  h u s -

b a n d  t o  t e s t i f y  b y  t h e  c o n s e n t  o r  w a iv e r  o f  t h e  

w i f e  is  t o  'a s s u m e  t h a t  t h e  i n t e r e s t  o f  t h e  w i f e  

is  t h e  o n ly  o n e  t o  b e  c o n s id e r e d  o r  c o n s u l t e d  a n d  

is  t h e  s o le  f o u n d a t io n  o f  t h e  r u le ,  w h e r e a s  t h e  

p u b l ic  h a s  a ls o  a n  i n t e r e s t  i n  t h e  p r e s e r v a t io n  o f  

t h e  d o m e s t ic  p e a c e , w h ic h  m ig h t  b e  d i s t u r b e d  b y  

h is  t e s t im o n y  n o t w i t h s t a n d in g  h e r  c o n s e n t .  

G r e e n le a f  E v .  V o l .  I .  sec . 3 4 0 . “ P U B L I C  P O L I -

C Y  d e m a n d s  t h a t  th o s e  l i v i n g  i n  t h e  m a r r ia g e  

r e l a t i o n  s h o u ld  n o t  b e  c o m p e l le d  o r  A L L O Y  E D  

t o  b e t r a y  t h e  m u t u a l  t r u s t  a n d  c o n f id e n c e  w h ic h  

s u c h  a  r e l a t i o n  im p l ie s . ”  B u r r  J o n e s ,  E v .  Y o l .  3 , 

s e c . 7 5 1 .
I n  S te in  v s . B o w m a n ,  1 3  P e te r s  2 2 3  t h e  C o u r t  

s a id :  “ T h e  r u l e  w h ic h  p r o t e c t s  t h e  d o m e s t ic  r e -
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l a t i o n s  f r o m  e x p o s u r e  r e s t s  u p o n  c o n s id e r a t io n s  

c o n n e c te d  w i t h  t h e  p e a c e  o f  f a m i l ie s ,  a n d  i t  is  

c o n c e iv e d  t h a t  t h i s  p r i n c ip le  d o e s  n o t  m e r e ly  a f -

f o r d  p r o t e c t i o n  t o  t h e  h u s b a n d  a n d  w i f e ,  w h ic h  

t h e y  a r e  a t  l i b e r t y  t o  in v o k e  o r  n o t ,  a t  t h e i r  d is -

c r e t io n ,  w h e n  t h e  q u e s t io n  i s  p r o p o u n d e d ;  b u t  i t  

r e n d e r s  t h e m  in c o m p e t e n t  t o  d is c lo s e  f a c t s  i n  

e v id e n c e  i n  v i o la t i o n  o f  t h e  r u le .  A n d  i t  is  w e l l  

t h a t  t h e  p r i n c ip l e  d o e s  n o t  r e s t  o n  t h e  d is c r e t io n  

o f  t h e  p a r t ie s . ”  T h e  p r o h i b i t i o n  is  a b s o lu te .  N o  

c o n s e n t  c a n  r e m o v e  i t .  T h is  c o n s t r u c t io n  g iv e s  

f u l l  e f f e c t  t o  t h e  v e r y  w o r d s  o f  o u r  s t a t u t e  w h ic h  

s a y s ,  “ p r o v id e d ,  t h a t  n o t h in g  h e r e in  c o n ta in e d  

s h a l l  r e n d e r  a n y  h u s b a n d  o r  w i f e  c o m p e t e n t  o r  

c o m p e l la b le  t o  g iv e  e v id e n c e  f o r  o r  a g a in s t  t h e  

o t h e r  i n  a n y  a c t io n  f o r  c r im in a l  c o n v e r s a t io n ,  

e x c e p t  t o  p r o v e  t h e  f a c t  o f  m a r r ia g e . ”  T h u s  t h e  

p u b l ic  p o l ic y  o f  t h i s  S t a t e  is  w r i t t e n  i n  i t s  s t a t -

u t e ;  t h e  w i t n e s s  s h a l l  n o t  b e  e v e n  C O M P E T E N T  

t o  t e s t i f y .  H o w  c a n  t h e  c o n s e n t  o f  a  p a r t y  m a k e  

t h a t  t e s t im o n y  c o m p e t e n t  w h ic h  t h e  s t a t u t e  h a s  

p e r e m p t o r i l y  d e c la r e d  t o  b e  in c o m p e te n t ,  a n d  is  

n o t  s u c h  t e s t im o n y  a g a in s t  b o t h  t h e  l e t t e r  a n d  

t h e  s p i r i t  o f  t h e  l a w  a s  w e l l  a s  i n im i c a l  t o  t h e  

r e a s o n  w h ic h  u n d e r l ie s  i t .  I f  t h i s  b e  so  t h e n  t h e  

ju d g e  s h o u d  h a v e  l im i t e d  t h e  t e s t im o n y  o f  t h e  

p l a i n t i f f  h im s e l f  t o  t h e  m e r e  f a c t  o f  m a r r ia g e  

a n d  s h o u ld  h a v e  c h a r g e d  t h e  j u r y  t h a t  i t  w a s  n o t  

e v id e n t ia r y  f o r  a n y  o t h e r  p u r p o s e .

T h is  b r in g s  u s  t o  a  c o n s id e r a t io n  o f  t h e  r e -

q u e s t  o f  d e fe n d a n t  t h a t  t h e  c o u r t  c h a r g e  t h e  

j u r y  t h a t  “ T h e  j u r y  c a n n o t  c o n s id e r  t h e  w i f e ’ s 

a l le g e d  c o n fe s s io n  t o  h e r  h u s b a n d  o f  h a v in g  m is -

b e h a v e d  o r  g o in g  t o  t h e  V a n  T r o i l l e  H o t e l  w i t h  

t h e  d e fe n d a n t . ”  I t  is  t h e  c la im  o f  p l a i n t i f f  i n  e r -

r o r  t h a t  h e  w a s  e n t i t l e d  t o  h a v e  t h i s  r e q u e s t  

c h a r g e d  s u b s t a n t i a l l y  a s  m a d e ,  a n d  n o t  i n  t h e  

e m a s c u la te d  a n d  e t i o la t e d  f o r m  i n  w h ic h  i t  w a s  

g iv e n .  T h e  c o u r t  c h a r g e d  (p a g e s  1 1 9  a n d  1 2 0 ) 

“ w i t h  r e s p e c t  t o  s ta t e m e n t s  m a d e  b y  M r s .  R u s t ,  

h o w e v e r ,  I  u n d e r s t a n d  t h e  l a w  t o  b e  t h a t  i n  a  c a s e
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o f  t h i s  k in d ,  u n d e r  th e s e  c i r c u m s ta n c e s ,  t h e y  h r e  

n o t  c o m p e t e n t  e v id e n c e  o f  t h e  g u i l t  o f  M r .  O l t -  

m e r .  I f  t h i s  w a s  a  d iv o r c e  c a s e  b e tw e e n  M r .  

R u s t  a n d  h is  w i f e ,  a n d  h e r  s t a t e m e n t s  w e r e  p r o w  

e d , t h e y  w o u ld  b in d  h e r  a n d  n o t  h im .  T h is  is  a  

s u i t  a g a in s t  M r .  O l t m e r  a n d  n e c e s s a r i ly  h e  c a n -

n o t  b e  b o u n d  b y  t h e  u n s w o r n  s ta t e m e n t s  o f  t h e  

a l le g e d  o t h e r  p a r t y  t o  t h e  c r im e ,  so  t h a t  I  t h i n k  

i t  is  w is e  t o  i n s t r u c t  y o u  t h a t  y o u  n e e d  n o t  a n d  

s h o u ld  n o t  c o n s id e r  t h e  e v id e n c e  o f  w h a t  M r s .  

R u s t  m a y  h a v e  s a id ,  a n d  m o r e  e s p e c ia l ly  so  a s  

t h e r e  is  e v id e n c e  t e n d in g  t o  s h o w  t h a t  w h a t e v e r  

s h e  m a y  h a v e  s a id  t o  h e r  h u s b a n d  w a s  d o n e  u n -

d e r  t h e  in f lu e n c e  o f  t h r e a t s  m a d e  b y  h im .  Y o u  

n e e d  n o t  c o n s id e r  t h a t  a t  a l l . ”

T h e  i n s t r u c t i o n  r e q u e s t e d  w a s  o n e  t h a t  , i f  

c h a r g e d ,  w o u d  h a v e  r e m o v e d  a b s o lu t e ly  f r o m  

t h e  c o n s id e r a t io n  o f  t h e  j u r y  t h e  a l le g e d  c o n fe s -

s io n  b y  p l a i n t i f f ’ s w i f e  o f  h e r  m is b e h a v io r  a n d  o f  

h e r  h a v in g  g o n e  t o  t h e  V a n  T r o i l l e  H o t e l  w i t h  

t h e  d e fe n d a n t .  T h is  c h a r g e  d e f e n d a n t  w a s  c le a r -

l y  e n t i t l e d  to .  I n  B e r c k m a n s  v s . id .  1  C . E .  

G r e e n  1 4 1 , t h e  c o u r t  s a id :  “ P a r o l  e v id e n c e  o f  

t h e  d e c la r a t io n s  o f  a  p a r t ic e p s  c r im in is ,  e v e n  

t h o u g h  h e  h a d  c o n fe s s e d  h is  g u i l t ,  w o u ld  n o t  

h a v e  b e e n  c o m p e t e n t  e v id e n c e  a g a in s t  t h e  d e -

f e n d a n t . ”  T h e  ju d g e  t o l d  t h e  j u r y  “ t h a t  t h e  

s t a t e m e n t s  m a d e  b y  M r s .  R u s t  w e r e  n o t  c o m -

p e t e n t  e v id e n c e  o f  t h e  g u i l t  o f  M r .  O l t m e r , ”  

b u t  t h e  j u r y  m a y  w e l l  h a v e  b e l ie v e d  t h a t  t h e y  

w e r e  c o m p e t e n t  e v id e n c e  o f  t h e  g u i l t  o f  M r s .  

R u s t .  T h e n  a g a in  t h e  w h o le  p o r t io n  erf t h e  

c h a r g e  w h ic h  b e a r s  u p o n  t h i s  m a t t e r  o f  t h e  a l -

le g e d  c o n fe s s io n  is  c o n fu s e d ,  a r g u m e n t a t i v e  a u d  

m i l d l y  a d v is o r y  r a t h e r  t h a n  i n  t h e  f o r m  o f  a n  

e x p l i c i t  a n d  m a n d a t o r y  i n s t r u c t i o n  w h ic h  t h e  

j u r y  w o u ld  n o t  f e e l  th e m s e lv e s  a t  l i b e r t y  t o  d is  

r e g a r d .  I n  a  m a t t e r  o f  so  m u c h  m o m e n t  a n d  so  

v i t a l  t o  a  c o r r e c t  s o lu t io n  o f  t h e  c a s e  t h e  d e -

f e n d a n t  w a s  e n t i t l e d  t o  h a v e  h is  r e q u e s t  c h a r g e d  

s u b s t a n t i a l l y  a s  r e q u e s te d .
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|2 ) T h is  b r in g s  u s  t o  a  c o n s id e r a t io n  o f  t h e  

r e f u s a l  o f  t h e  c o u r t  t o  a l lo w  M r s .  R u s t ,  h a v in g  

b e e n  p r o d u c e d  b y  t h e  d e fe n d a n t ,  t o  t e s t i f y  o t h e r -

w is e  : t h a n  a s  t o  t h e  f a c t  o f  m a r r ia g e .  T h is  m a t -

t e r  w i l l  b e  f o u n d  ¡o n  ¡p a g e s  1 0 4 , T 0 5  a n d  1 0 6  o f  

¡ th e  p r i n t e d  c a s e . A t  t h e  » t im e  M r s .  R u s t  w a s  

c a l le d  t o  t h e  s ta n d  t h e  s e c o n d  c o u n t  O f t h e  d e -

c l a r a t i o n  h a d  n e i t h e r  b e e n  » n o h p ro s s e d  n o r  a b a n -

d o n e d .  iE v id e n e e  h a d ’ b e e n  p r o d u c e d  b y  the»  p l a in -

t i f f  a n d  f r o m  t h e  p l a i n t i f f ’ s o w n  l i p s  t h a t  t e n d -

e d  t o  p r o v e  t h a t  h is  w i f e  h a d  » b e co m e  i n f a t u a t e d  

W i th *  O l t m e r ,  t t h a t s h e  s o u g h t*  a n d  f o u n d  » p le a s u re  

i i n  :h is  c o m p a n y ;  » th a t  s h e  d a n c e d  w i t h  » h im  a n d  

w i t h  i h im  * a lo n e  • a t  b a l ls  • a n d  -■ o t h e r  e n t e r t a i n -

m e n ts  ; t h a t  w h e n  h e r  h u s b a n d  f o u n d »f a u l t ' w i t h  

h e r  s h e  t o l d  h im  s h e  h a d  a n o t h e r  p la c e  t o - g o ¡ t o ;  

t h a t  s h e ; h a d  s a id  s h e  c o u ld jg e t -  a » p l a c e t s »h o u s e -

k e e p e r  i f  o r  » O l tm e r ;  t h a t  O l t m e r  h a d  f u r n is h e d  

h e r  w i t h  f i f t y «  d o l la r s  t o ’ g e t  a« d iv o r c e  f r o m  R u s t ;  

t h a t  t h e y  t e le p h o n e d  »to e a c h  o t h e r ,  & c .  A l l  t h i s  

t e s t im o n y  f r o m  t h e  m o u t h  o f 1 p l a i n t i f f  h im s e l f  

a n d  a d m is s ib le < o n l y  o n  i  t h e  t h e o r y  t h a t  t h e  * c a s e  

w a s  i b e in g  < t r i e d  u n d e r  t h e - s e c o n d  c o u n t  w a s *  o n  

d h e  r e c o r d  a t  t h e  t im e  M r s .  « R u s t w a s  « c a l le d  t o  

t h e  - s ta n d .  T h is  t e s t im o n y  t e n d e d  t o  s u p p o r t  

t h e  s e c o n d  c o u n t  o f  t h e  d e c la r a t io n .  ¡C o u n s e l f o r  

d e f e n d a n t  t h e r e f o r e  e x p r e s s ly  o f f e r e d  M r s .  R u s t  

a s ; a  w i t n e s s  t o  d e n ia ls  * m a d e  t b y  t h e  i h u s b a n d  o f  

i l l - t r e a t m e n t . a n d  c r u e l t y  t o w a r d  h i s  w i f e  a n d  o f  

p a r t i c u l a r  b r u t a l i t y  t o  w h ic h  h i s ; a t t e n t i o n  w a s  

c a l l e d ; a s  a  w i t n e s s  a n d  e x p r e s s ly  » s t a t e d  t h a t  h e  

d id  n o t  o f f e r  h e r  o n  t h e  issu e »  o f  c r im .  c o n .  T h e  

c o u r t  o v e r r u le d  t h i s  i t e s t im o n y  a n d  p l a i n t i f f  
c la im s  t h a t  s u c h  a c t i o n  is  r e v e r s ib le  e r r o r .

A l l  t h e  d is c u s s io n  a s  t o  t h e  a d m i s s ib i l i t y  o f  

t h e ,p l a i n t i f f  h im s e l f  a s  a  w i t n e s s  t o  f a c t s  o t h e r  

t h a n  t h a t  o f  m a r r ia g e  is  a p p l ic a b le  t o  t h e  a d m is -

s i b i l i t y  o f  h is  w i f e .  T h e r e  w e r e  t w o  c o u n ts  i n  t h e  

d e c la r a t i o n ;  M r s .  R u s t  w a s  s w o r n  t o  t e s t i f y  t o  

f a c t s  i n  s u p p o r t  o f  t h e  d e fe n c e  a g a in s t  t h e  sec-
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o n d , a n d  d id  n o t  e s s a y  t o  t e s t i f y  t o  a n y t h i n g  

w h ic h  b o r e  o n  t h e  c o u n t  f o r  c r im .  c o n . T h a t  t h i s  

w a s  c o m p e t e n t  h a s  b e e n  h e r e in b e fo r e  d e m o n -

s t r a t e d .  N o t  o n ly  w a s  h e r  t e s t im o n y  i n  r e s p e c t  

t o  h is  t r e a t m e n t  o f  h e r  a n d  h e r  r e l a t i o n  t o  h im  

a d m is s ib le  t o  s h o w  t h a t  h e  d r o v e  h e r  f r o m  h im  

b y  h is  t r e a t m e n t  a n d  t h a t  O l t m e r  d id  n o t  e n t ic e  

h e r  a w a y  a s  c h a r g e d  i n  t h e  s e c o n d  c o u n t ,  b u t  

t h e  m o n s t r o u s  u n f a i r n e s s  w a s  p e r p e t r a t e d  o f  le t *  

t i n g  t h e  p l a i n t i f f  t e s t i f y  t o  f a c t s  w h o s e  t e n d e n c y  

w a s  t o  s h o w  t h a t  i s  w a s  b y  O l t m e r ’ s p r o c u r e m e n t  

t h a t  s h e  w e n t  t o  b a l ls  a n d  e n t e r t a in m e n t s  a n d  

n e g le c te d  h e r  h o m e  a n d  w a n t e d  t o  a n d  d id  le a  ve 
i t ,  a n d  a t  t h e  s a m e  t im e  O l t m e r  w a s  d e n ie d  t h e  

r i g h t  t o  r e b u t  t h a t  t e s t im o n y  b y  th e  w i f e ’ s e v b  

d e n c e . I f  h e r  t e s t im o n y  w a s  in c o m p e t e n t  s o  w a s  

h is ;  i f  h is  w a s  c o m p e t e n t  so  w a s  h e r s .  I f  h is  

w a s  in c o m p e t e n t  t h e  c o u r t  s h o u ld  n o t  e x p r e s s ly  

h a v e  c a l le d  t h e  j u r y ’ s a t t e n t i o n  t o  i t  a n d  i n -

s t r u c t e d  th e m ,  i n  d e f ia n c e  o f  d e f e n d a n t ’ s r e q u e s t ,  

t h a t  t h e y  m i g h t  c o n s id e r  i t  a n d  d r a w  in fe r e n c e  

o f  g u i l t  f r o m  i t ,  a n d  h a v e  r e f u s e d  t o  p e r m i t  M r s .  

R u s t  t o  d e n y  i t .  T h e  t r u t h  o f  t h e  w h o le  m a t t e r  

is  t h a t  i f  t h e  a c t io n  w a s  t i l e d  f r o m  s t a r t  t o  

f i n i s h  o n  t h e  c o u n t  f o r  c r im .  c o n , a lo n e  n e i t h e r  

c o u ld  l e g a l l y  t e s t i f y ;  i f  i t  w a s  t r ie d  o n  b o t h  

c o u n ts  u n t i l  t h e  c o u r t  c a m e  t o  c h a r g e  t h e  j u r y  

th e n  b o t h  s h o u ld  h a v e  b e e n  p e r m i t t e d  t o  t e s t i f y  

u n d e r  t h e  s e c o n d  c o u n t .  T h e  r e f u s a l  t o  p e r m i t  

M r s .  R u s t  t o  d o  t h i s  w a s  e r r o r .

D e f e n d a n t  r e q u e s t s  4  a n d  5  w e r e  n o t  c h a r g e d  

a s  r e q u e s te d .  T h e  r e f u s a l  t o  c h a r g e  N o . 4  p e r -

m i t t e d  t h e  j u r y  t o  d r a w  i t s  c o n c lu s io n  a s  t o  d e -

f e n d a n t ’ s g u i l t  w i t h o u t  t h e  p r e s e n c e  o f  a l l  t h e  

e le m e n ts  t h a t  g iv e  t h a t  c o n c lu s io n  l e g a l  v a l i d i t y  

a n d  N o .  5  n o t  b e in g  c h a r g e d  o r  r e f e r r e d  t o  r e -

m o v e d  t h e  c o n s id e r a t io n  o f  t h e  s e c o n d  e o u u t  f r o m  
t h e  j u r y .  T h is  w a s  e r r o r .
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T h e  ju d g m e n t  s h o u ld  b e  r e v e r s e d  a n d  a  v e n i r e  

le  n o v o  o r d e r e d .

R e s p e c t f u l l y  s u b m i t t e d ,

.J O H N  J .  F A L L O N ,

A t t o r n e y .

W I L L I A M  H .  S P E E R ,

O f  C o u n s e l.
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H U D S O N  C O U N T Y ,  ss . T h e  S t a t e  o f  N e w  J e r -
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t i o n  i n  t o r t  t o  h is  d a m a g e ,  t e n  th o u s a n d  d o l la r s ,  

a s  is  s a id ,

a n d  h a v e  y o u  t h e n  a n d  t h e r e  t h i s  w r i t .

W i t n e s s .  C h a r le s  W .  P a r k e r ,  E s q u ir e ,  J u d g e  

o f  o u r  s a id  C o u r t  a t  J e r s e y  C i t y  a fo r e s a id ,  

t h e  t w e n t y - f i f t h  d a y  o f  J a n u a r y ,  A .  D . o n e  

t h o u s a n d  n in e  h u n d r e d  a n d  f iv e .

M A U R I C E  J .  S T A C K ,
C le r k .

W E L L E R  &  L I C H T E N S T E I N , 20

A t t o r n e y s .

I  h e r e b y  d e p u t iz e  J a s .  F a r r e l l  t o  s e rv e  t h e  w i t h -

i n  w r i t .  W i t n e s s  m y  h a n d  a n d  s e a l t h i s  2 6 th  d a y  

o f  J a n ’y ,  1 9 0 5 .
J O H N  Z E L L E R ,  S h e r i f f .

B y  J .  J .  H E A Y E Y ,  U n d e r  S h e r i f f .

(L .  S .) S h e r i f f ’ s fe e s ,  $ 2 .7 8 .

S e r v e d  w i t h i n  s u m m o n s  J a n ’ y  2 6 th ,  1 9 0 5 , p e r -  30 
s o n a l ly  o n  t h e  d e f e n d a n t  C h r i s t ia n  O l t m e r .

J O H N  Z E L L E R ,  S h e r i f f .

■ B y  J A M E S  F A R R E L L ,  S. D .  S .

F i le d .  C le r k ’ s O f f ic e ,  F e b /  %,  1 9 0 5 . H u d s o n , 

C o u n ty ,  N .  J .  M A U R I C E  J .  S T A C K ,
C le r k .

40
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S T A T E  O F  N E W  J E R S E Y ,

H u d s o n  C o u n ty ,  s s :

H u d s o n  C o u n ty  C i r c u i t  C o u r t  o f  t h e  s e c o n d  d a y  

o f  F e b r u a r y ,  n in e te e n  h u n d r e d  a n d  f iv e ,  t o  w i t ,  

C h r i s t ia n  O l t m e r ,  t h e  d e fe n d a n t  h e r e in  w a s  s u m -

m o n e d  t o  a n s w e r  u n t o  J o h n  R u s t ,  t h e  p l a i n t i f f  

h e r e in  i n  a n  a c t io n  i n  t o r t ,  a n d  t h e r e u p o n  t h e  

s a id  p l a i n t i f f  b y  W e l l e r  &  L i c h t e n s t e in  h is  a t t o r -  

20 n e y  c o m p la in s .  F o r  t h a t  w h e r e a s  t h e  s a id  d e -

f e n d a n t ,  C h r i s t ia n  O l t m e r  c o n t r i v i n g  a n d  w ic k e d -

l y  i n t e n d in g  t o  i n j u r e  t h e  s a id  p l a i n t i f f ,  J o h n  

R u s t ,  a n d  t o  d e p r iv e  h im  o f  t h e  c o m f o r t ,  f e l l o w -

s h ip ,  s o c ie ty  a n d  a s s is ta n c e  o f  E l i z a b e t h  R u s t ,  

t h e  w i f e  o f  t h e  s a id  p l a i n t i f f ,  a n d  t o  a l ie n a t e  a n d  

d e s t r o y  h e r  a f f e c t io n s  f o r  t h e  s a id  p l a i n t i f f ;  h e r e -

t o f o r e  t o  w i t ,  on , t h e  f i r s t  d a y  o f  F e b r u a r y ,  1 9 0 4 , 

a n d  a t  d iv e r s  o t h e r  d a y s  a n d  t im e s  b e tw e e n  t h a t  

d a y  a n d  t h e  d a t e  o f  c o m m e n c in g  t h i s  a c t io n ,  a t  

20 1 2 2  M o n r o e  S t r e e t  a n d  3 1 7  W i l l o w  A v e n u e ,  a n d  

a t  N o s .  3 1 8  a n d  3 2 0  G r a n d  S t r e e t ,  i n  t h e  C i t y  o f  

H o b o k e n ,  N e w  J e r s e y ,  a n d  a t  t h e  V a n  T r o i l l e  

H o t e l ,  a t  2 4 th  S t r e e t  a n d  L e x in g t o n  A v e n u e ,  

i n  t h e  C i t y  o f  N e w  Y o r k ,  w r o n g f u l l y ,  w ic k e d -

l y  a n d  u n j u s t l y  d e b a u c h e d  a n d  c a r n a l l y  k n e w ,  

t h e  s a id  E l i z a b e t h  . R u s t ,  t h e n  a n d  t h e r e  

a n d  s t i l l  b e in g  t h e  w i f e  o f  t h e  s a id  p l a i n -

t i f f ,  a n d  t h e r e b y  t h e  a f f e c t io n s  o f  t h e  s a id  E l i z a -

b e th  R u s t  f o r  t h e  s a id  p l a i n t i f f  w a s  t h e n  a n d  

3 0  t h e r e  a l ie n a t e d  a n d  d e s t r o y e d ,  a n d  a ls o  b y  m e a n s  

o f  t h e  p r e m is e s ,  t h e  s a id  p l a i n t i f f ,  h a t h  f r o m  

th e n c e  h i t h e r t o  l o s t  a n d  b e e n  d e p r iv e d  o f  t h e  f e l -

lo w s h ip ,  s o c ie ty ,  a id ,  c o m f o r t  a n d  a s s is ta n c e  o f  t h e  

s a id  E l i z a b e t h  R u s t ,  h is  s a id  w i f e ,  i n  h is  d o m e s t ic  

a f f a i r s ,  w h ic h  t h e  s a id  p l a i t i f f  d u r i n g  a l l  t h a t  t im e  

o u g h t  t o  h a v e  h a d  a n d  e n jo y e d  a n d  o t h e r w is e  

w o u ld  h a v e  h a d  a n d  e n jo y e d ,  t o  w i t  a t  H o b o k e n ,  

a fo r e s a id ,  t o  w i t ,  a t  J e r s e y  C i t y ,  i n  t h e  C o u n ty  

a n d  S t a t e  a fo r e s a id .

4 0  A n d  t h e  s a id  p l a i n t i f f  f u r t h e r  c o m p la in s  f o r
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t h a t  w h e r e a s  t h e  s a id  d e fe n d a n t ,  C h r i s t ia n  O l t -  

m e r ,  c o n t r i v i n g  a n d  w ic k e d ly  a n d  u n j u s t l y  i n t e n d -

in g  t o  i n j u r e  t h e  s a id  p l a i n t i f f ,  J o h n  R u s t ,  a n d  t o  

d e p r iv e  h im  o f  t h e  c o m f o r t ,  f e l l o w s h ip ,  s o c ie ty  

a n d  a s s is ta n c e  o f  E l i z a b e t h  R u s t ,  t h e  w i f e  o f  t h e  

s a id  p l a i n t i f f ,  a n d  t o  a l ie n a t e  a n d  d e s t r o y  h e r  a f -

f e c t io n s  f o r  t h e  s a id  p l a i n t i f f ;  h e r e t o f o r e  t o  w i t ,  

o n  t h e  n i n t h  d a y  o f  J u l y ,  1 9 0 4 , m a l ic io u s ly  e n t ic e d  

a w a y  t h e  p l a i n t i f f ’ s s a id  w i f e ,  E l i z a b e t h  R u s t ,  

f r o m  t h e  s a id  p l a i n t i f f ,  a n d  h e r  th e n  r e s id e n c e  i n  

t h e  C i t y  o f  H o b o k e n ,  i n  t h e  C o u n ty  a n d  S ta t e  

a fo r e s a id  a n d  w i t h i n  t h è  j u r i s d i c t i o n  o f  t h i s  

C o u r t ,  t o  a  s e p a r a t e  a n d  o t h e r  r e s id e n c e ,  t o  w i t ,  

3 1 7  W i l l o w  A v e n u e ,  i n  t h e  C i t y  o f  H o b o k e n ,  

a fo r e s a id ,  a n d  f r o m  t h a t  t im e  u n t i l  t h e  f i r s t  d a y  

o f  S e p te m b e r ,  1 9 0 4 , c o n s t a n t ly  d e ta in e d  a n d  h a r -

b o r e d  t h i s  p l a i n t i f f ’ s s a id  w i f e ,  E l i z a b e t h  R u s t ,  

a t  s u c h  s e p a r a t e  r e s id e n c e ,  a g a in s t  t h e  c o n s e n t  

o f  t h e  p l a i n t i f f  a n d  h is  u t m o s t  p e a c e a b le  e f f o r t s  

t o  o b t a in  h e r  f r o m  s a id  d e f e n d a n t ’ s c u s tu d y ,  i n -

f lu e n c e  a n d  c o n t r o l ,  t o  t h e  d a m a g e  o f  s a id  p l a in -

t i f f  t e n  th o u s a n d  d o l la r s  a n d  t h e r e f o r e  h e  b r in g s  

h is  s u i t ,  & c .

W E L L E R  &  L I C H T E N S T E I N ,

A t t o r n e y s  o f  P la i n t f f .

F i le d .  C le r k ’ s O f f ic e ,  F e b .  11 , 1 9 0 5 , H u d s o n  

C o u n ty ,  N .  J .

M A U R I C E  J .  S T A C K ,  

C le r k .

A n d  t h e  s a id  d e fe n d a n t ,  b y  J o h n  J .  F a l l o n ,  h is  

a t t o r n e y ,  c o m e s  a n d  d e fe n d s  t h e  w r o n g  a n d  i n -

j u r y ,  w h e n ,  e tc . ,  a n d  s a y s  t h a t  h e  is  n o t  g u i l t y  

o f  t h e  s a id  s u p p o s e d  g r ie v a n c e s  a b o v e  l a id  t o  

h is  c h a r g e ,  o r  a n y  o r  e i t h e r  o f  t h e m ,  o r  a n y  p a r t  

t h e r e o f ,  i n  m a n n e r  a n d  f r o m  a s  t h e  s a id  p l a i n t i f f  

h a t h  a b o v e  t h e r e o f  c o m p la in e d  a g a in s t  h im .  A n d

10

20

3 0

40
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o f  t h i s  t h e  s a id  d e f e n d a n t  p u t s  h im s e l f  u p o n  t h e  
c o u n t r y ,  e tc .

S T A T E  O F  N E W  J E R S E Y ,

C o u n ty  o f  H u d s o n ,  ss .

10
C h r is t ia n  O l t m e r  o f  f u l l  a g e  b e in g  d u l y  s w o r n

t h a t  h e  is  t h e  d e fe n d a n t  i n  t h e  a b o v e  e n t i t l e d  

p le a ,  a n d  t h a t  s a id  p le a  is  n o t  i n t e n d e d  f o r  t h e  

p u r p o s e  o f  d e la y ,  a n d  t h i s  a f f i a n t  v e r i l y  b e l ie v e s  

t h a t  h e  h a s  a  j u s t  a n d  l e g a l  d e fe n c e  t o  t h e  s a id  

a c t io n  o n  t h e  m e r i t s  o f  t h e  c a s e .

20 S u b s c r ib e d  a n d  s w o r n  t o  b e fo r e  m e  t h i s  3 r d  

d a y  o f  M a r c h ,  A .  D . 19 0 5 .

M I C H A E L  J .  C A N N O N ,

M a s t e r  i n  C h a n c e r y

o f  N e w  J e r s e y .

J o h n  J .  F a l l o n ,  A t t y  f o r  D e f t . ,  53  N e w a r k  S t . ,  

H o b o k e n ,  N .  J .

W e  h e r e b y  c o n s e n t  t h a t  t h e  w i t h i n  p le a  b e  f i l e d  

2Q w i t h i n  t im e .

F i le d .  C le r k ’ s O f f ic e ,  M a r ,  9 , 1 9 0 5 , H u d s o n  

C o u n ty ,  N .  J .

J O H N  J .  F A L L O N ,  

A t t o r n e y  o f  D e fe n d a n t .

a c c o r d in g  t o  la w ,  u p o n  h is  o a t h  d e p o s e s  a n d  s a y s ,

C H R I S T I A N  O L T M E R ,

W E L L E R  &  L I C H T E N S T E I N ,

A t t o r n e y s  o f  P l a i n t i f f .

M A U R I C E  J .  S T A C K ,  
C le r k .

4 0
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T H E R E F O R E  t o  t r y  t h e  is s u e  a b o v e  j o in e d  l e t  

a  j u r y  c o m e  b e fo r e  t h e  s a id  C i r c u i t  C o u r t ,  a t  J e r -

s e y  C i t y  a fo r e s a id  o n  t h e  n i n t h  d a y  o f  J a n u a r y ,

A .  D .  1 9 0 6 , a s  y e t  o f  t h e  T e r m  o f  D e c e m b e r  i n  t h e  

y e a r  o f  o u r  L o r d  o n e  t h o u s a n d  n in e  h u n d r e d  a n d  

f iv e ,  w h o  n e i t h e r ,  & c . ,  b y  w h o m ,  & c . ,  t o  re c o g n iz e ,

& c . ,  b e c a u s e  a s  w e l l ,  & c . ,  t h e  s a m e  d a y  is  g iv e n  

t o  t h e  p a r t ie s  a fo r e s a id ,  a t  w h ic h  d a y  b e fo r e  t h e  

s a id  C i r c u i t  C o u r t  c o m e s  t h e  s a id  p a r t ie s  b y  t h e i r  

a t t o r n e y s  a fo r e s a id ,  a n d  t h e  j u r o r s  o f  t h e  j u r y  

a b o v e  m e n t io n e d  a ls o  c o m e , w h o  t o  s p e a k  t h e  

t r u t h  o f  t h e  m a t t e r s  a fo r e s a id  b e in g  c h o s e n , t r i e d  

a n d  s w o r n ,  s a y  u p o n  t h e i r  o a t h  t h a t  t h e  s a id  d e -

f e n d a n t  is  g u i l t y  a s  t h e  s a id  p l a i n t i f f  h a t h  t h e r e -

o f  a b o v e  c o m p la in e d  a g a in s t  i t  a n d  t h a t  t h e y  f in d  

i n  f a v o r  o f  t h e  p l a i n t i f f  a n d  a g a in s t  t h e  d e fe n d a n t  

a n d  t h e y  a s s e s s  t h e  d a m a g e s  o f  t h e  p l a i n t i f f  o n  

o c c a s io n  o f  t h e  p r e m is e s ,  a t  f o u r  th o u s a n d  d o l -

la r s ,  o v e r  a n d  a b o v e  h is  c o s ts  a n d  c h a r g e s  b y  t h e  

s a id  p l a i n t i f f  a b o u t  h is  s u i t  i n  t h i s  b e h a l f  e x -  20 
p e n d e d .

T H E R E F O R E ,  i t  is  c o n s id e r e d  t h a t  t h e  s a id  

p l a i n t i f f  d o  r e c o v e r  a g a in s t  t h e  s a id  d e fe n d a n t  

h is  d a m a g e s  a f o r e s a id  i n  m a n n e r  a fo r e s a id  f o u n d ,  

a n d  a ls o  f o r t y - t h r e e  d o l la r s  a n d  f i f t y - s e v e n  c e n ts  

f o r  h is  s a id  c o s ts  a n d  c h a r g e s  b y  t h e  s a id  C o u r t  

n o w  h e r e  a d ju d g e d ,  a n d  w h ic h  s a id  d a m a g e s ,  

c o s ts  a n d  c h a r g e s  i n  t h e  w h o le  a m o u n t  t o  f o u r  

t h o u s a n d  a n d  f o r t y - t h r e e  d o l la r s  a n d  f i f t y - s e v e n  30 
c e n ts .

A n d  t h e  s a id  d e fe n d a n t  i n  m e r c y ,  & c .
J u d g m e n t  e n te r e d  a n d  s ig n e d  t h i s  t e n t h  d a y  o f  

J a n u a r y ,  1 9 0 6 .
C H A R L E S  W .  P A R K E R ,

J u d g e .

4 0
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H U D S O N  C O U N T Y  C I R C U I T  C O U R T .  

D e c e m b e r  T e r m ,  1 9 0 5 .

J O H N  R U S T

TS. T o r t .

10
C H R I S T I A N  O L T M E R .

T h is  c a u s e  c a m e  o n  t o  b t  t r i e d  b e fo r e  

H o n .  C h a r le s  W .  P a r k e r ,  J u d g e ,  a n d  a  

j u r y ,  o n  T u e s d a y ,  J a n u a r y  9 , 1 9 0 6 .

W e l l e r  &  L ic h t e n s t e in ,  E s q s . ,  f o r  p l a i n -

t i f f .

J o h n  J .  F a l l o n ,  E s q . ,  f o r  d e fe n d a n t .

A  j u r y  w a s  d u l y  im p a n e l le d  a n d  s w o r n .  

M r .  W e l l e r  o p e n e d  t h e  c a s e  f o r  t h e  p la in -  

20 t i f f .

J O H N  R U S T ,  t h e  p l a i n t i f f ,  c a l le d  a n d  s w o r n  

o n  h is  o w n  b e h a l f ,  t e s t i f i e d  a s  f o l l o w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  W e l l e r :

Q . W h e r e  d o  y o u  l i v e  n o w ?  A .  1 2 2  M o n r o e  

S t r e e t ,  H o b o k e n .

Q . W h a t  is  y o u r  b u s in e s s ?  A .  M a s o n  a n d  

3 0  b u i ld e r .

Q . H o w  lo n g  h a v e  y o u  l i v e d  a t  1 2 2  M o n r o e  

S t r e e t ?  A .  F iv e  y e a r s .

Q . W h e n  w e r e  y o u  m a r r ie d ?  A .  1 8 9 4 .

Q . W h e r e ?  A .  K a s k a s k ia ,  I l l i n o i s .

Q . W h o m  d id  y o u  m a r r y ?  A .  M y  p r e s e n t  w i f e .  

Q . W h a t  w a s  h e r  n a m e ?  A .  H e r  n a m e  w a s  

L iz z ie  U n g e r — E l i z a b e t h  U n g e r .

Q . W h e r e  d id  h e r  p e o p le  l iv e ?  A .  I n  K a s -

k a s k ia ,  I l l i n o i s .

4 0  Q . A f t e r  y o u r  m a r r ia g e  w h e r e  d id  y o u  c o m -
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m e n c e  l i v i n g  t o g e t h e r ?  A .  W e l l ,  i n  t w o  m o n t h s  

w e  m o v e d  t o  H o h o k e n .

Q . H a v e  y o u  l i v e d  t h e r e  s in c e  t h a t  t im e ?  A .

W e  l i v e d  t w o  m o n t h  o n  L o n g  I s l a n d ;  t h e  r e s t  o f  

t h e  t im e  i n  H o b o k e n .

Q . H o w  m a n y  c h i ld r e n  h a v e  y o u ?  A .  T w o .

Q . W h a t  is  t h e  o ld e s t?  A .  T h e  o ld e s t  is  a  

b o y ,  a b o u t  t e n  y e a r s  o ld .

Q . T h e  y o u n g e s t?  A .  T h e  y o u n g e s t  is  a  g i r l  

e ig h t  y e a r s  o ld .

Q . H o w  d id  y o u  a n d  y o u r  w i f e  l i v e  u p  t o  1 9 0 3 ?

A .  W e l l ,  w e  l i v e d  p r e t t y  g o o d ;  t h e  o n ly  t r o u b le  

w e  h a d ,  m y  w i f e  w a s  c o n t i n u a l l y  s ic k ;  s h e  w a s n ’ t  

f o r  t h r e e  m o n t h s  w i t h o u t  a  d o c t o r ;  a n d ,, a t  t h e  

e n d  o f  1 9 0 3  o r  t h e  b e g in n in g  o f  1 9 0 4 , J a n u a r y ,  

s h e  s e e m e d  t o  b e  d i f f e r e n t  a l t o g e t h e r ;  s h e  c o m -

m e n c e d  r u n n in g  t o  d a n c e s ,  a n d  s h e  n e v e r  k n o w e d  

h o w  t o  d a n c e  b e fo r e  t h a t ;  s h e  n e v e r  u s e d  t o  k n o w  

w h a t  t h e  in s id e  o f  a  m a s q u e r a d e  h a l l  o r  th o s e  

t h in g s  w a s .  S h e  b e g a n  t o  t a k e  a  n o t io n  t o  g o  20 
t h e r e  a n d  f r e q u e n t  t h e m ,  a n d  o v e r  t h a t  w e  o f t e n  

h a d  c e r t a in  w o r d s ;  w h e n  I  w a s  t r y i n g  t o  c o r r e c t  

h e r  s h e  w o u ld  t e l l  m e  “ i f  y o u  d o n ’ t  l i k e  i t  I  h a v e  

g o t  a  p la c e  t o  g o  t o . ”  S h e  n e g le c te d  h e r  h o m e  

a n d  c h i ld r e n  a n d  a l l .

Q . H o w  lo n g  d id  t h a t  c o n t in u e ?  A .  T h a t  c o n -

t in u e d  d u r i n g  t h e m  t h r e e  o r  f o u r  m o n t h s — in t o  

A p r i l .

Q . T h e n  w h a t  h a p p e n e d ?  A .  I n  A p r i l  s h e  w a s  

o u t  o n e  n i g h t  a w f u l  l a t e ;  s h e  w a s  o u t  a l l  t h e  3Q 

a f t e r n o o n ,  a n d  o u t  t h a t  n i g h t  t i l l  a f t e r  e le v e n  

o ’ c lo c k ,  a n d  a f t e r  I  c o r r e c te d  h e r  w h y  t h e  n e x t  

T u e s d a y  s h e  l e f t  t h e  h o u s e ;  s h e  w a s  a w a y  a  c o u -

p le  o f  d a y s ,  a n d  a b o u t  t w o  d a y s  a f t e r  t h a t  I  w a s  

c a l le d  b e fo r e  R e c o r d e r  S ta n t o n — n o t  s u b p o e n a e d , 

b u t  t o  g iv e  m e  a  h e a r in g — a n d  I  t o l d --------

O b je c te d  to .

Q . J u s t  wTh e n  w a s  t h a t ?  A .  S h e  l e f t  t h e  9 t h  4 0



o f  A p r i l ,  a n d  t h i s  w a s  t h e  w e e k  a f t e r .

Q . T h a t  w a s  i n  1 9 0 4 ?  A .  1 9 0 4 .

M R .  W E L L E R — I  s a id  1 9 0 3  i n  m y  o p e n -

i n g ;  I  m e a n t  1 9 0 4 .

Q . T h e n  a f t e r  t h i s  h e a r in g  b e fo r e  R e c o r d e r  

S t a n t o n ,  w h a t  h a p p e n e d ?  A .  W e l l ,  I  s u s p ic io n -  

e d  h e r ,  a n d  I  t o l d  h e r  a b o u t  i t ,  b e c a u s e  I  h a d  s o m e  

IQ  w o r d s — s o m e  f a m i l y  s e c r e t  w h a t  w e  h a d — a n d  

t h i s  M r .  O l t m e r  k n o w e d  a b o u t  t h a t ; — i t  w a s  

f u n n y  t o  m e ;  I  h a d  c o n f id e n c e  i n  t h e  t w o  o f  t h e m ;  

I  n e v e r  t h o u g h t  m y  w i f e  w a s  a n y t h i n g  o u t  o f  t h e  

w a y ,  a n d  e v e r y t h in g  w a s  a l l  r i g h t  a g a in  u n t i l  t h e  

1 9 th  o f  J u l y  s h e  l e f t  m e  a g a in ,  r e n t e d  r o o m s  a n d  

m o v e d  a w a y — m o v e d  a w a y  t h e  f u r n i t u r e  o u t  o f  

t h e  h o u s e  w h e n  I  w a s  o n  a  b u i ld in g .

Q . H o w  lo n g  d id  s h e  r e m a in  a w a y ?  A .  W e l l ,  

s h e  r e m a in e d  a w a y  t i l l  t h e  l a t t e r  p a r t  o f  A u g u s t ;  

2 0  s h e  c a m e  b a c k  r i g h t  b e fo r e  t h e  c h i ld r e n  h a d  t o  

g o  t o  s c h o o l.

Q . W h a t  b u s in e s s  is  M r .  O l t m e r  in ?  A .  I r o n  

b u s in e s s .

Q . U p  t o  1 9 0 4  w e r e  y o u  a n d  M r .  O l t m e r  f r i e n d -

ly ?  A .  Y e s ;  h e  d o n e  w o r k  f o r  m e  s in c e  1 8 9 8 ,—  

1 8 9 7  o r  1 8 9 8 .
Q . H o w  o f t e n  d id  y o u  se e  h im  d u r i n g  t h a t  

t im e ?  A .  W e l l ,  I  s e e n  h im  th e n  d i f f e r e n t  t im e s ;  

h e  u s e d  t o  d o  w o r k — s o m e t im e s  t w ic e  a  d a y ,  

3 0  s o m e t im e s  t w ic e  a  m o n t h ,  b u t  h e  w a s  d o in g  w o r k  

f o r  m e  r i g h t  a lo n g .
Q . A n d  i n  h is  d o in g  t h i s  w o r k  f o r  y o u ,  d id  i t  

b r i n g  h im  t o  y o u  h o u s e ?  A .  W e l l ,  d i f f e r e n t  

t im e s ;  i f  I  h a d  a  p la n  f o r  h im  t o  - e s t im a te  o n  I  

w o u ld  s e n d  h im  a  n o t ic e  a n d  h e  w o u ld '  c o m e  t o  

t h e  h o u s e ;  b u t  v e r y  s e ld o m ,  m a y b e  o n c e  a  m o n t h  

o r  t w i c e  a  m o n t h ,  t h a t  I  c a l le d  h im  in .

Q . D id  y o u  g o  t o  h is  s h o p  o f t e n ?  A .  W e l l ,  

m o s t  o f  t h e  t im e  I  m e b  h im  i n  t h e  s h o p , y e s .

4 0  Q . Y o u  s a y  y o u  c o m m e n c e d  t o  s u s p ic io n  y o u r
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w i f e  i n  1 9 0 4 ; a b o u t  w h a t  t im e  w a s  i t  y o u  f i r s t  

c o m m e n c e d  t o  s u s p ic io n  y o u r  w i f e ?  A .  W e l l ,  t h e  

f i r s t  t h a t  I  r e c o l le c t  a n y  s u s p ic io n  w a s  w h e n  s h e  

l i v e d  i n  W i l l o w  A v e n u e ;  I  t o l d  h e r  t o  t a k e  c a r e  

o f  t h e  c h i ld r e n ,  a n d  I  s e e n  t h e  c h i ld r e n  a r o u n d  

t h e  b u i ld in g s ;  a n d  o n e  d a y  t h e  b o y  \w a s  a r o u n d  

t h e  b u i ld in g s  n o t  t h e  w a y  I  l i k e d  i t .

Q  . Y o u r  o w n  b o y ?  A .  M y  b o y ,  y e s ;  I  t h o u g h t  

s h e  o u g h t  t o  t a k e  c a r e  o f  h im ;  I  s e n t  h e r  a  n o t ic e  

t h a t  i f  s h e  w a s  a w a y  I  s u p p o r t e d  h e r  a n d  w a n t e d  

h e r  t o  t a k e  p r o p e r  c a r e  o f  t h e  c h i ld r e n .  T h e  

s e c o n d  d a y  h e  w a s  a r o u n d  t h e  b u i ld i n g ;  t h a t  

lo o k e d  f u n n y  t o  m e ;  I  s e n t  s o m e b o d y  a r o u n d  t o  

h e r  h o u s e ;  t h e  p a r t y  t o l d  m e  s h e  w a s  n o t  h o m e , 

a n d  I  a c c id e n t a l l y  w e n t  o n  t h e  te le p h o n e  t o  t e le -

p h o n e  t o  M r .  O l t m e r ’ s s h o p , a n d  h e  w a s  n o t  a t  

h o m e ;  a n d  n o b o d y  i n  t h e  s h o p  k n o w e d  w h e r e  h e  

w a s ;  I  a s k e d  a l l  h i s  m e n , te le p h o n e d  t h r e e  t im e s  

t h a t  a f t e r n o o n ;  n o b o d y  k n o w e d  w h e r e  h e  w a s . 

T h e n  I  g o t  o n e  p a r t y ,  a n d  I  s a y s  “ i t  lo o k s  f u n n y  

t o  m e .”  N o w ,  I  w a tc h e d  M r .  O l t m e r ’ s s h o p  a n d  

t h i s  p a r t y  w a tc h e d  w h e r e  t h e  h o u s e  w a s  t h a t  

s h e  l i v e d  in ,  a t  t h e  s a m e  t im e ;  t h e  t w o  o f  th e m  

c a m e  h o m e  to g e t h e r .  S in c e  t h a t  t im e --------

M R . F A L L O N — I  o b je c t .

Q . W h o  w a s  t h a t  p a r t y  t h a t  w a tc h e d  th e  

h o u s e ?  A .  M r .  D o n a h u e  s i t t i n g  r i g h t  h e r e ;  th e n  

I  g o t  s u s p ic io n  a n d  a  d a y  o r  t w o  a f t e r  I  w o u ld  

f o r g e t  i t  a g a in ,  a n d  I  w o u ld  n e v e r  t h i n k  i t  w a s  

t h a t  w a y .
Q . Y o u  w e n t  b a c k  t o  y o u r  w i f e --------- A .  N o ;

s h e  l i v e d  i n  W i l l o w  A v e n u e ;  s h e  l i v e d  a p a r t  f r o m  

m e ;  I  w o u ld -  f o r g e t  i t  n o w  b e c a u s e  I  w o u ld  see  

M r .  O l t m e r  a g a in ,  a n d  I  n e v e r  t h o u g h t  h e  w o u ld  

g o  a n d  d o  a n y t h i n g  w i t h  m y  w i f e  l ik e ,  t h a t .
Q . G o  r i g h t  o n ?  A .  W e l l ,  a f t e r  O c to b e r  s h e  

c a m e  b a c k  a g a in ,  a n d  f o r  t w o  w e e k s  s h e  w a s  

a w f u l  n ic e ,  c o u ld n ’ t  b e  a n y  b e t t e r ,  a n d  t h e n  I

10

20

3 0

4 0
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n o t ic e d  t h i s  g o in g  o u t  f o r  a n  a f t e r n o o n — I  n o -

t i c e d  t h a t  s h e  w o u ld  le a v e  a n d  s h e  w a s  n e r v o u s  

— s h e  w o u ld  le a v e  a t  n o o n  a n d  g e t  b a c k  n o t  t i l l  

s ix  o r  s e v e n  o ’c lo c k ;  a n d  e v e r y  a f t e r n o o n  s h e  w a s  

o u t  o f  t h e  h o u s e  I  t e le p h o n e d  t o  M r .  O l t m e r ’ s 

s h o p , o r  s e n t  a  m a n  t h e r e ,  a n d  h e  c o u ld n ’ t  b e  

f o u n d ;  t h e n  I  f o r b a d e  m y  w i f e ;  I  s a id ,  “ i f  y o u  

e v e r  g o  o u t  f o r  a  f u l l  a f t e r n o o n  I  w a n t  y o u  t o  

l e t  m e  k n o w ” ; t h e n  i t  w o u ld  b e  a l l  r i g h t  t o  a  

1 0  w e e k  o r  t w o ,  a n d  t h e n  i t  w a s  t h e  s a m e  t h i n g  

a g a in .  I  o f  c b u r s e  b e g a n  t o  s u s p ic io n ;  I  lo o k e d  

a r o u n d  t o  d e t e c t  s o m e t h in g ,  b u t  I  h a d  t o  a t t e n d  

t o  m y  b u s in e s s ,  I  d id n ’ t  h a v e  t im e  f o r  i t ;  t w o  

w e e k s  w o u ld  p a s s  n ic e ,  a n d  a l l  o f  a  s u d d e n  s h e  

w a s  a w a y  a g a in ;  s o m e t im e s  i t  p u z z le d  m e ;  I  w e n t  

t o  w a t c h  w h ic h  w a y  s h e  c a m e  b a c k ;  I  c o u ld  n o t  

f i n d  o u t  u n t i l  i n  N o v e m b e r .  I n  N o v e m b e r  , s h e  b e -

g a n — s h e  w a n t e d  t o  g o  t o  m a s q u e r a d e s  a g a in ;  I  

s a id  “ i f  y o u  s t a r t  t h a t  m a s q u e r a d e  r u n n in g  a g a in  

2 0  I  w i l l  p u t  a  s to p  t o  i t ” ; s h e  w e n t  s o m e h o w  o r  

o t h e r — i t  w a s  a  m a s q u e r a d e ,  a n d  s h e  r e a l l y  g o t  

e v e r y t h in g  r e a d y ,  o n ly  s o m e h o w  o r  o t h e r  I  c a m e  

h o m e  a  l i t t l e  b i t  l a t e  t h a t  n i g h t ;  i t  w a s  a l l  f i x e d  

t h a t  t h e  b o y  h a d  t o  b e  t a k e n  a w a y  b y  a  f r i e n d  

o f  o u r s ,  a  m a n  w h o  w o r k s  f o r  m e ;  a n d  t h e  l i t t l e  

g i r l  l e f t  i n  a n o t h e r  h o u s e ;  a n d  s h e  w e n t  t o  a  

m a s q u e r a d e  a g a in .  W e l l ,  t h a t  w a s  t h e  1 2 th  o f  

D e c e m b e r .  -

Q. Do you know  w here the m asquerade w as 
30 held? A . Y es, in Odd F e llo w s’ H all, H oboken; 

I didn’t  know  a t the tim e because w e w ere verj' 
lit t le  speaking together. She w an ted  to go out 
her own w ay, and I certa in ly  didn’t  like it. She 
cam e home th a t n ight a t three o’clock, and I  w as 
in the house; she cam e in the house around th a t 
tim e. The w om an got so nervous th a t she w as 
not home one afternoon; I could come home at 
tw o or three o’clock in the afternoon; the house 
w as locked up, a fte r  school tim e, the books w ere 

40 ly in g in the vestibule, the house closed— the wo-
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m a n  n e v e r  w a s  h o m e ;  s h e  d id n ’ t  h a v e  a  m in u t e ’ s 

r e s t  i n  t h e  h o u s e  n o  m o r e ;  t h a t  w a s  t h e  1 2 th  

w h e n  t h e  b a l l  w a s ,  t h a t  w a s  S a tu r d a y .  T h e  n e x t  

T h u r s d a y  s h e  w e n t  a w a y  t o  N e w  Y o r k ,  b e c a u s e  J 

s e e n  h e r  c o m in g  o n  S e c o n d  S t r e e t ,  f r o m  N e w  

Y o r k .  I  c a m e  h o m e  o n  t h e  1 7 th  f o r  d in n e r , —  

I  h a d  a  r o w  o f  b u i ld in g s  o n  h a n d  a n d  w o r k e d  a t  

le a s t  t w e n t y - f i v e  t o  t h i r t y  m e n . W h e n  I  w e n t  

h o m e  t o  m y  d in n e r  I  h e a r d  t h e  c h i ld r e n  d is c u s s -

in g  t h in g s  t h e r e ,  a n d  I  a s k e d  w h a t  i t  w a s ,  w h e n  

s h e  s a id  “ w e l l ,  t h e  l i t t l e  b o y ---------”

M R .  F A L L O N — I  o b je c t  t o  a n y  o f  th e s e  

c o n v e r s a t io n s  o n  t h e  p a r t  o f  t h e  w i f e  i n  

t h e  a b s e n c e  o f  t h e  d e fe n d a n t .

Q . Y o u  h a v e  t o  le a v e  t h a t  a l l  o u t ;  i t  is  a g a in s t  

t h e  r u le s  o f  e v id e n c e ;  j u s t  t e l l  u s  w h a t  h a p p e n e d ?  

A .  S h e  w a n t e d  t o  g o  t h a t  d a y  t o  N e w  Y o r k ,  b e -

c a u s e ' t h e  b o y  w a s  g o in g  t o  t u r n i n g  s c h o o l— t h a t  

h e  w o u ld  b e  s u p p o s e d  t o  b e  a t  t u r n i n g  s c h o o l—  

t h a t  w a s  t h e  id e a ---------

M R .  F A L L O N — I  o b je c t  t o  t h i s  l i n e  o f  
t e s t im o n y .

M R .  W E L L E R — I  w i l l  c o n s e n t  t h a t  i t  b e  

s t r i c k e n  o u t .

T H E  W I T N E S S — T h a t  a f t e r n o o n  s h e  w e n t  t o  

N e w  Y o r k ;  s h e  t o l d  m e  s h e  w a s  g o in g  t o  g o  o u t  

w i t h  a  f r i e n d ;  a n d  I  s e e n  h e r  c o m in g  b a c k  f r o m  

N e w  Y o r k ;  s h e  t o l d  m e  t h a t  s h e  w a s  g o in g  o u t  

w i t h  a  f r i e n d ,  a n d  t h e n  w h e n  I  s e e n  h e r  g o  a w a y  

so  n e r v o u s ,  I  t h o u g h t  i t  o v e r  a n d  r a n g  u p  M r .  

O l t m e r ’ s s h o p , a n d  h e  a ls o  w a s  g o n e  t o o ;  t h e n  o f  

c o u rs e ,  I  w a s  n o t  a t  e a s e , b u t  t h a t  is  a l l  I  c o u ld  

f i n d  o u t  a b o u t  i t  u n t i l  s h e  c a m e  h o m e  t h a t  e v e n -

in g ,  w h e n  I  t o l d  h e r  I  w a n t e d  t o  k n o w  w h e r e  s h e  

w a s  ; I  s a y s  “ i f  y o u  c a n ’ t  t e l l  m e , y o u  a r e  n o  g o o d .”
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T h e n  t h e  w o m a n  t o l d  m e ---------

M R .  F A L L O N — I  o b je c t  t o  w h a t  t h e  w o -

m a n  t o l d  t h e  w i t n e s s .  S u r e ly  h e r  s t a t e -

m e n t s  a r e  n o t  g o in g  t o  b e  u s e d  a s  e v id e n c e  

a g a in s t  m y  c l ie n t .

T H E  W I T N E S S — T h e n  I  t o l d  h e r  s h e  c o u ld  

le a v e  m y  h o u s e  a n y  t im e .

M R .  W E L L E R — I  m e r e ly  w a n t  t o  s h o w  

t h e  f e e l i n g  o f  a  w i f e .

O b je c t io n  w i t h d r a w n .

T H E  W I T N E S S — S h e  s a id  “ I  w i l l  g o ;  I  a m  n o t  

g o in g  t o  b e  i n  t h i s  h o u s e  a n y  lo n g e r ;  I  h a v e  g o t  a  

p la c e  t o  g o  t o . ”  T h e  n e x t  w e e k  i t  w e n t  o n  t h e  

s a m e  w a y ;  t h e  h o u s e  w a s  c lo s e d  n e a r l y  e v e r y  

2 0  n i g h t  w h e n  I  c a m e  h o m e  a r o u n d  f o u r  o r  f iv e  o r  

s i x  o ’ c lo c k ;  o n e  n i g h t  I  m e t  m y  t e a m s t e r  a n d  s a id  

“ w h o  is  p u t t i n g  t h i s  w o m a n  o n  t h e  b u m  t h a t  

w a y , ”  I  s a y s , “ I  c a n ’ t  s t a n d  f o r  t h a t  a n y  lo n g e r ,  

t h e  c h i ld r e n  n e g le c te d ,  t h e  h o u s e  a lw a y s  c lo s e d ” ; 

t h e n  t h i s  m a n  t o l d  m e —

O b je c te d  to .

Q . W h o  t o l d  y o u ?  A  

30 t h a t  w a s  o n  t h e  jo b .

M R .  W E L L E R  

o n .

. T h is  t e a m s t e r ;  t h i s  m a n  

— I  w i l l  p u t  t h e  t e a m s t e r

B Y  T H E  C O U R T :

Q . D id  y o u  d o  a n y t h i n g  e ls e  a f t e r  h e  t o l d  y o u  

t h a t ?  A .  Y e s .
Q . W h a t  d id  y o u  d o  t h e n ?  A .  N e x t  d a y  I  w e n  

4 0  i n  O l t m e r ’ s s h o p  a n d  I  a s k e d  h im  a b o u t  t h e  c o n -
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v e r s a t io n  t h e  d r i v e r  t o l d  m e .
Q . D id  y o u  t e l l  h im  w h a t  t h e  d r i v e r  h a d  t o l d  

y o u ?  A .  t o l d  m e  i t  w a s  M r .  O l t m e r  t o o k  h e r  

f r o m  a  b a l l ,  a n d  t h a t  t h e y  l e f t  t h e r e  a t  t w e lv e  

o ’ c lo c k ,  a n d  t h a t  s h e  l e f t  h im  a t  t w o  o ’ c lo c k ,  i n  

• h is  h o u s e , t h a t  is  w h a t  t h e  d r i v e r  t o l d  m e .
Q . Y o u  t o l d  M r .  O l t m e r  a b o u t  t h i s ,  d id  y o u ?  

A .  N o ;  I  t o l d  h im  I  h e a r d  h e  h a d  t a k e n  h e r  f r o m  

a  b a l l ,  a n d  w a n t e d  t o  k n o w  w h e t h e r  h e  h a d  a n y -

t h i n g  t o  d o  w i t h  m y  w i f e .
Q . W h a t  d id  h e  s a y ?  A .  V e r y  l i t t l e ;  h e  s a id  

h e  o n ly  d a n c e d  w i t h  h e r .  T h e n  I  w e n t  h o m e  a n d  

q u e s t io e d  h e r ,  a n d  t h e r e  w a s  a  la d y  b y  

t h e  n a m e  o f  M r s .  D a ly  i n  t h e  h o u s e , a n d  s h e  s a id  

i n  t h e  p r e s e n c e  o f  M r s .  D a ly ,  s h e  c o u ld  g o  a n d  

le a v e  m y  h o u s e  a n y  t im e  a n d  b e  a  h o u s e k e e p e r  

f o r  M r .  O l t m e r  a t  a n y  t im e  s h e  w a n t e d  t o ;  th e n

s h o r t l y  a f t e r  s h e  t o o k  s ic k .
Q . T h e n  w h a t ?  A .  O n  t h e  2 1 s t  o f  D e c e m b e r ,  

i n  t h e  m o r n in g ,  s h e  h a d  b r o n c h ia l  t r o u b le s  i n  h e r  

t h r o a t ,  a n d  h a d  t o  g o  t o  a  d o c to r  t o  g e t  i t  la n c e d ;  

a n d  I  a s k e d  h e r ,  I  s a id  “ D o n ’ t  y o u  t h i n k  i t  w o u ld  

b e  b e t t e r ” — s h e  w a s  a f r a id  s h e  w o u ld  d ie  “ d o n ’ t  

y o u  t h i n k  i t  w o u ld  b e  b e t t e r  t o  t e l l  t h e  t r u t h ,  f o r  

t h e  s a k e  o f  t h e  c h i ld r e n ? ”  S h e  s a id ,  “ I f  I  h a v e  

t o  t e l l  t h e  t r u t h  I  m i g h t  a s  w e l l  t a k e  p o is o n . ”
Q . G o  o n ?  A .  S h e  w a s  s ic k  th e n ,  t h e  d a y  b e -

f o r e  C h r is t m a s ,  w h e n  s h e  l e f t  t h e  h o u s e , i t  w a s .

Q . D id  s h e  t e l l  y o u  t h e  t r u t h  a b o u t  a n y t h in g  

d id  s h e  m a k e  a  c o n fe s s io n  t o  y o u ?  A .  Y e s ,  t h a t  

a f t e r n o o n ;  s h e  w a s  s ic k ;  t h e n  t h a t  a f t e r n o o n ,  t h a t  

n i g h t ,  s h e  w r o t e  s o m e  l e t t e r ,  w h a t  I  h a n d e d  t o

t h e  la w y e r .  *
Q  H o w  lo n g  d id  y o u  a n d  y o u r  w i f e  l i v e  to -

g e t h e r  a f t e r  t h a t ?  A .  S h e  l e f t  C h r is t m a s ;  s h e  

l e f t  t h e  d a y  b e fo r e  C h r is t m a s  a n d  s h e  c a m e  b a c k  

a g a in  t o  t h e  h o u s e , b u t  I  w a s  v e r y  s e ld o m  m  t h e  

h o u s e ;  I  j u s t  c a m e  i n  t h e  h o u s e — I  h a ^ _ ” ?y  £  j  
o n  o n e  s id e  a n d  t h e  d i n in g  r o o m  is  o n  o n e  s id e ,  1 
d id  w h a t  I  h a d  t o  d o  i n  t h e  o f f ic e  a n d  w e n t  o u t  

a g a in .
4 0
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Q . H o w  lo n g  d id  s h e  r e m a in  a t  y o u r  h o u s e  u p  

t o  t h a t  t im e ?  A .  S h e  l e f t  d a y  b e fo r e  C h r is t m a s ;  

t h e n  s h e  c a m e  b a c k  a g a in  o n c e  o r  t w ic e ,  I  b e l ie v e ; 

I  w a s  a l l  u p s e t  t h a t  t i m e ;  I  d id  n o t  k n o w  w h e r e  
m y  h e a d  s to o d .

Q . W h e n  d id  s h e  c o m e  b a c k ;  a t  w h a t  t im e ;  y o u  

s a y  s h e  w a s  b a c k  o n c e  o r  t w ic e ?  A .  S h e  w a s  

b a c k  t w i c e ;  s h e  w a s  b a c k  t h e n  a n d  t o o k  t h e  f u r -

n i t u r e  a w a y ;  i t  w a s  t w o  o r  t h r e e  t im e s ,  b u t  I  d o n ’ t  

r e c o l le c t  t h e  d a te s .

Q . H o w  lo n g  d id  s h e  s ta y ?  A .  S h e  s ta y e d  o n e  

d a y  o n c e , a n d  s h e  s ta y e d  a  c o u p le  o f  h o u r s .

Q . A f t e r  t h i s  d id  y o u  h e a r  a n y t h i n g  f r o m  a n y -

b o d y  e ls e ?  A .  W h e n  s h e  l e f t  t h e  h o u s e  t h e n  o f  

c o u r s e  I  t h o u g h t  i t  w a s  m y  d u t y  t o  w a t c h  th e n .  

T h e n  I  h a d  a  p a r t y  a n d  I  s e n t  h im  u p  t h e r e  t o  

w a t c h  t h e  h o u s e  a s  m u c h  a s  w e  c o u ld ,  a n d  o n e  

n i g h t  s h e  l e f t  t h e  h o u s e  a n d  s h e  m e t  t h i s  h e r e  

M r .  O l t m e r  i n  W e s t  H o b o k e n — J e r s e y  C i t y ,  o n  t h e  

2q  l i n e  o f  W e s t  H o b o k e n  t h e r e ;  s h e  m e t  h im  o n  tfy e  

s t r e e t ,  a n d  t h i s  p a r t y  w a s  w i t h  m e ;  o f  c o u rs e  I  

w a s  g o in g  t o  se e  w h a t  t h e y  w e r e  g o in g  t o  d o , 

b u t  I  c o u ld n ’ t  h o ld  m y s e l f ,  a n d  s a id  “ h a v e  1 g o t  

y o u  a t  l a s t , ”  a n d  t h e n  t h e  m e n  p u l le d  o u t  a n d  
h i t  m e .

Q . O n  w h a t  s t r e e t  w a s  . t h i s ?  A .  P a te r s o n  

P la n k r o a d  a n d  L a k e  S t r e e t .

Q . H o w  w e r e  t h e y  w a lk in g ?  A .  A r m  in  a r m .

Q . W h a t  t im e  o f  d a y  o r  n i g h t  w a s  t h is ?  A  
3 0  A b o u t  n in e  o ’ c lo c k .

Q . W h e n  h e  s t r u c k  y o u  w h a t  d id  y o u  d o  ? A .  I  
h i t  h im  a g a in .

Q . A n d  th e n  w h a t ?  A .  W e  h a d  a  f i g h t  t h e r e ,  
a n d  h e  r a n  a w a y .

Q . W h e r e  d id  h e  g o ?  A .  H e  r a n  a c r o s s  o v e r  

t h e  s t r e e t — c ro s s e d  o v e r  t o  L a k e  S t r e e t ,  a n d  d o w n  

L a k e  S t r e e t  o v e r  t o  t h e  B lu f f s ,  a n d ,  d is a p p e a r e d .

Q . D id  h e  j u m p  o v e r  t h e  b l u f f ?  A .  W e l l ,  i t  

w a s  d a r k ,  so  I  c o u ld n ’ t  se e  a n y  m o r e  o f  h im  a f t e r  

4 0  w h e r e  t h e  l a s t  s t r e e t  w a s ,  P a l is a d e  A v e n u e ;  t h a t
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is  a s  f a r  a s  w e  w e n t ,  a n d  t h e n  h e  r a n  l i k e  w i l d .

Q . A f t e r  t h i s  d id  y o u  h e a r  a n y t h in g ?  A .  I  h e a r d  

f r o m  d i f f e r e n t  p e o p le  t h a t  t h e  m a n  w a s  b r a g g in g  

a r o u n d  t h a t  h e ---------

O b je c te d  to .

Q . Y o u  h e a r  t h i s ?  A .  Y e s ,  s i r .

Q . H o w  d id  y o u  f e e l  w h e n  y o u  h e a r d  i t ?  A .  

M y  r e v o l v e r  is  l y i n g  u p  i n  y o u r  o f f ic e ,  a n d  I  w o u ld  

h a v e  s h o t  h im  t h e r e  j u s t  a s  q u ic k  a s  lo o k  a t  h im .

Q . H o w  d o e s  i t  h a p p e n  t o  b e  i n  o u r  o f f ic e ?  A .  

M r .  L i c h t e n s t e in  t o o k  i t  o f f  o f  m e .

Q . H o w  h a v e  y o u  f e l t  s in c e  th e n ?  A .  O f  

c o u r s e  I  h a d  t o  r e c o v e r ;  I  g o t  t o  m a k e  m y  e x i s t -
e n c e  f o r  t h e  c h i ld r e n .

Q . W i t h  w h o m  a r e  t h e  c h i ld r e n  n o w ,  w i t h  y o u  

o r  w i t h  y o u r  w i f e ?  A .  S h e  h a s  g o t  th e m .

Q . D o  y o u  c o n t r ib u t e  t o  t h e i r  s u p p o r t ?  A .  

Y e s ,  I  s u p p o r t  th e m .

C R O S S  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . H o w  lo n g  h a v e  y o u  k n o w n  M r .  O l t m e r ?  A .  

I  k n o w  h im  a b o u t  a  y e a r  b e fo r e ,  w e  w e r e  i n  b u s i -

n e s s  t o g e t h e r  a b o u t  n in e  y e a r s .

Q . A n d  u p  t o  w h a t  t im e  w e r e  y o u  f r ie n d l y ?  

A .  W e  w e r e  f r i e n d l y  u n t i l  I  f o u n d  o u t  w h a t  h a p -

p e n e d .

Q . W h e n  w a s  t h a t ?  A .  O n  t h e  t h i r d  o f  D e -

c e m b e r ,  I  s e n t  h im  a  c h e c k  n o te  f o r  $ 3 0 0 —

M R . W E L L E R — T h a t  is ,  19 0 4 .

T H E  W I T N E S S — Y e s .

Q . A s  a  m a t t e r  o f  f a c t ,  w e r e  y o u  n o t  f r i e n d l y  

w i t h  O l t m e r  u n t i l  h e  h a d  s t a r t e d  a  s u i t  a g a in s t  

y o u  i n  t h e  H u d s o n  C o u n ty  C i r c u i t  C o u r t  h e re ,  t o  

r e c o v e r  s o m e  $ 8 0 0  t h a t  y o u  o w e d  h im ?  A .  N o ,

10

20

30

40

W a  ters«« state Library
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s i r ;  m y  s u i t  w a s  b r o u g h t  i n  b e fo r e  e v e r  h is  s u i t  
w a s  b r o u g h t  in .

Q . Y o u  m e a n  t o  s a y  y o u r  s u i t  w a s  i n s t i t u t e d  

b e fo r e  h is ?  A .  Y e s .

Q . Y o u  a r e  s u r e  o f  t h a t ?  A .  Y e s .

Q . J u s t  r e f r e s h  y o u r  m e m o r y  n o w ,  a n d  se e  i f  i t  

is  n o t  a  f a c t ?  A .  Y e s ,  b e c a u s e  w h e n  I  g o t  a  s u b -  

o e n a  f r o m  t h e  c o u r t ,  t h e  c o u r t  c l e r k  t o l d  m e  i t  

w a s  a  s a t i s f a c t io n  s u i t  b e c a u s e  I  h a d  a  s u i t  

a g a in s t  h im .

Q . W h o  t o l d  y o u ?  A .  T h e  c o u r t  c l e r k  t o l d  m e , 

u p  i n  t h e  c o u r t ; m y  s u i t  w a s  b r o u g h t ,  a n y w a y ,  b e -

f o r e  h is  s u i t  w a s  b r o u g h t  a g a in s t  m e .

M r .  F a l l o n  r e q u e s t s  t h a t  t h e  p a p e r s  b e  

s e n t  f o r .

Q . Y o u  s a y  t h a t  y o u  a n d  y o u r  w i f e  l i v e d  h a p -

p i l y  t i l l  1 9 0 3 ?  A .  Y e s .

2 q  Q . T h a t  is  n o t  so , is  i t ,  M r .  R u s t ,  t h a t  y o u  l i v e d  

h a p p i l y  w i t h  y o u r  w i f e  u n t i l  1 9 0 3 ?  A .  A l l  t h a t  

I  k n o w  o f .

Q . I s n ’ t  i t  a  f a c t  t h a t  y o u  a n d  y o u r  w i f e  d id n ’ t  

g e t  a lo n g  v e r y  w e l l  t o g e t h e r ,  a  v e r y  s h o r t  t im e  

a f t e r  y o u r  m a r r ia g e  t o  h e r ?  A .  N o t  a s  I  k n o w .

Q . Y o u  w e r e  a c c u s to m e d  t o  t r e a t  y o u r  w i f e  i n  

a  v e r y  h a r s h ,  c r u e l  m a n n e r ,  w e r e  y o u  n o t?  A .  

N o t  t h a t  I  k n o w .
Q . W e l l ,  y o u  t o o k  h e r  b y  t h e  h a i r  a n d  p u l le d  

o0 h e r  a r o u n d  t h e  r o o m ;  y o u  r e m e m b e r  t h a t ,  d o n ’ t  

y o u ?  A .  T h a t  is  w h a t  y o u  s a y .

Q . I  a m  a s k in g  y o u ?  A .  N o .

Q . Y o u  s a y  y o u  d id n ’ t  d o  i t ?  A .  N o .

Q . D id n ’ t  y o u  b e a t  y o u r  w i f e  f r o m  t im e  t o  

t im e ?  A .  N o .
Q . D id n ’ t  y o u  t a k e  h e r  b y  t h e  t h r o a t  a n d  

t h r e a t e n  t o  k i l l  h e r ?  (N o  a n s w e r .) .
Q . D id n ’ t  s h e  b r i n g  y o u  b e fo r e  R e c o r d e r  S t a n -

t o n  i n  H o b o k e n ,  a f t e r  y o u  h a d  a t t e m p t e d  t o  c h o k e  

4 0  h e r  a n d  p u l le d  h e r  a b o u t  t h e  r o o m  b y  t h e  h a i r ?
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A .  S h e  b r o u g h t  m e  b e fo r e  R e c o r d e r  S ta n t o n  b e -

c a u s e  s h e  w a n t e d  s e p a r a t io n ;  s h e  w a n t e d  s e p a r a -

t i o n  a n d  w a n t e d  t o  l i v e  w i t h  t h i s  m a n .

Q . T h e  d a y  » b e fo re  s h e  b r o u g h t  y o u  b e fo r e  R e -

c o r d e r  S t a n t o n ,  d id  y o u  b e a t  h e r ?  A .  N o .

•Q. D id  y o u  p u t  y o u r  h a n d s  o n  h e r  a t  a l l?  A .

N o .

Q . N e v e r ?  A .  N o .

Q . N e v e r  s t r u c k  h e r  o r  h i t  h e r ?  A .  T h e  w o m a n  

w a s  a lw a y s  s ic k ,  i n  t h e  d o c t o r ’ s c a re .

Q . D id n ’ t  s h e  c o m p la in  t o  y o u  t h a t  s h e  w a s  

u n d e r  t h e  d o c t o r ’ s c a r e  a n d  y o u  o u g h t  n o t  t o  b e a t  

h e r ;  d id n ’ t  s h e  c o m p la in  t o  y o u  a b o u t  t h a t ?  A .  

Y e s .
Q . D id n ’ t  s h e  a s k  y o u  n o t  t o  b e a t  h e r — t h a t  

s h e  tw a s  a  s ic k  w o m a n ?  A .  I  n e v e r  b e a t  h e r .

Q . D id n ’ t  s h e  e v e r  s c re a m ?  A .  Y e s .

Q . W h a t  w a s  t h e  c a u s e  o f  h e r  s c r e a m in g ?  A .  

B e c a u s e  s h e  w a s  p u t  u p  b y  M r .  O l t m e r ;  M r .  O l t -  

m e r  f t o ld  h e r  n o t  t o  h o l l e r  “ P o l ic e , ”  b u t  “ F i r e , ”  20 
so  a s  t o  b r i n g  t h e  n e ig h b o r s  i n ;  y o u  p u t  t h a t  w o -

m a n  o n  t h e  s ta n d ,  i f  s h e  d id n ’ t  s a y  s o ; t h a t  is  t h e  

w a y  i t  w a s ;  s h e  w a s  p u t  u p .
Q . Y o u  d id n ’ t  b r i n g  y o u r  w i f e  i n t o  c o u r t  ¡o n  a  

s u b p o e n a ?

O b je c te d  to .

Q . Y o u  j d id n ’ t  a s k  y o u r  w i f e  t o  c o m e  t o  c o u r t  

h e re ?  A .  N o ;  b e c a u s e  s h e  w a s  s u b p o e n a e d  f r o m  30 
h is  s id e .

)Q. H o W  d o  y o u  k n o w ?  A .  S h e  w a s  h e r e  t h e  

n e x t  t im e  t h e  c a s e  w a s  c a l le d .
Q . Y o u  se e  y o u r  w i f e  i n  c o u r t  n o w ,  d o n ’ t  y o u ?

A .  I  d o n ’ t  see  h e r .
Q . J u s t  lo o k  d o w n  t h e r e  a n d  se e  i f  y o u r  w i f e  

i s n ’ t  s i t t i n g  o n  t h e  s e c o n d  s e a t  i n  t h e  r e a r ? A .  I  

d o n ’ t  se e  h e r .
Q . T h e  la d y  w i t h  t h e  w h i t e  b i r d  o n  h e r  h a t?

A .  Y e s . 4 0
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Q . T h a t  is  y o u r  w i f e ?  A .  Y e s .

Q . Y o u  h a v e  p r o v id e d  f o r  h e r  s u p p o r t  r i g h t  

s t r a i g h t  a lo n g ?  A .  Y e s ,  s i r .

Q . S in c e  t h i s  t r o u b le  a ro s e ?  A .  Y e s ,  s i r .

Q . A n d  s h e  h a s  t h e  c h i ld r e n  w i t h  h e r ?  A .  

Y e s .

Q . D id n ’ t  y o u  t e l l  y o u r  w i f e  t h a t  y o u  h a d  a  

g r u d g e  a g a in s t  O l t m e r ,  a n d  t h a t  y o u  w e r e  g o in g  

t o  g e t  s q u a r e  w i t h  h im ?  A .  H o w  c a n  I ---------

10
M R . W E L L E R — A n s w e r  t h e  q u e s t io n .

Q . I  a m  a s k in g ,  d id n ’ t  y o u  t e l l  y o u r  w i f e  t h a t ?  

A .  N o .

Q . H o w  m a n y  t im e s  d id  y o u r  w i f e  s c r e a m  

“ f i r e ” ; y o u  s a y  s h e  s c re a m e d ?  A .  S h e  d o n e  t h a t  

s in c e  t h e  t im e  s h e  w a n t e d  t o  g e t  a w a y  f r o m  m e  

a n d  w a n t e d  t o  g o  w i t h  t h a t  m a n .

Q . W h e n  w a s  t h a t ?  A .  I t  m u s t  h a v e  b e e n  t w o

2q  o r  t h r e e  t im e s .  S h e  c a m e  i n t o  m y  o f f ic e  a n d  

b r o k e  t h e  la m p  a n d  h i t  m e  o v e r  t h e  h e a d .

Q . W h a t  d id  s h e  d o  t h a t  f o r ?  A .  B e c a u s e  s h e  

w a n t e d  a  f i g h t ,  t o  g e t  m e  a r r e s t e d  a n d  g o  w i t h  

t h a t  m a n ;  s h e  w a n t e d  t o  m a k e  o u t  t o  p e o p le  I  

w a s  n o t  t r e a t i n g  h e r  r i g h t  a n d  g e t  a l l  t h e  n e ig h -

b o r h o o d  a n d  a l l  a g a in s t  m e .

Q . Y o u  t h i n k  t h a t  w a s  y o u r  w i f e ’ s id e a ?  I s  

y o u r  w i f e  a  t r u t h f u l  w o m a n ?  A .  S h e  w a s  u p  to  

t h a t  t im e .

30 Q. Y o u  know  w here she is liv in g  now, do you? 
A . Y es.

Q . W h e r e ?  A .  68 M o n r o e  S t r e e t .

Q . W h e r e  d id  s h e  l i v e  b e fo r e  s h e  w e n t  t o  68 
M o n r o e  S t r e e t ?  A .  G r i f f i t h  S t r e e t ,  J e r s e y  C i t y .

Q . W h o m  d id  s h e  l i v e  t h e r e  w i t h ?  A .  W i t h  

t h e  c h i ld r e n .

Q . D id  s h e  h a v e  r o o m s  o f  h e r  o w n  th e r e ?  A .  

Y e s .

Q . W h o  r e n t e d  th o s e  r o o m s ,  y o u  o r  s h e ?  A .

4 0  S h e .
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Q . W h o  g a v e  h e r  t h e  m o n e y  t o  p a y  t h e  r e n t ?  

A .  I  s u p p o r t  h e r ;  I  g iv e  h e r  e v e r y t h in g  s h e  n e e d s .

Q . D id n ’ t  y o u  t e l l  y o u r  w i f e  a t  t h e  t im e  y o u  

s t a r t e d  t h i s  s u i t ,  o r  j u s t  b e fo r e  t h a t ,  y o u  w e r e  

g o in g  t o  b r i n g  a  s u i t  a g a in s t  O l t m e r ,  t h a t  y o u  
w e r e  g o in g  t o  d o  O l t m e r ?  A .  N o .

Q . P r i o r  t o  b r i n g in g  y o u r  s u i t  h a d  y o u  l i v e d  

s e p a r a t e  a n d  a p a r t ?  A .  I  c o u ld n ’ t  l i v e  w i t h  t h e  

w o m a n  n o  m o r e .

Q . D id  y o u  s a y  t h i s  t o  h e r ?  A .  N o .

Q . D id n ’ t  y o u  e s t a b l is h  a  h o m e  f o r  h e r  o n  J e r -

s e y  C i t y  H e ig h t s — d id  y o u  p u t  h e r  i n  s o m e  a p a r t -

m e n ts  i n  J e r s e y  C i t y  H e ig h t s ,  t o  l iv e ?  A .  N o ;  

s h e  r e n t e d  th e m .

Q . Y o u  g a v e  h e r  t h e  m o n e y  t o  r e n t  th e m ?  A .  

Y e s ,  s i r .

Q . Y o u  k n e w  w h e r e  s h e  w a s  g o in g ?  A .  Y e s ,  

s i r ;  a n d  I  s u p p o r t e d  t h e  c h i ld r e n  e v e r  s in c e --------

Q . Y o u  k n e w  t h e  c h i ld r e n  w e r e  g o in g ,  to o ?  

A .  Y e s ,  s i r .

Q . W h e r e  w e r e  t h e  a p a r t m e n t s  s h e  w e n t  t o  

a f t e r  y o u  a n d  s h e  s e p a r a te d ,  w h a t  s t r e e t  a n d  

n u m b e r ?  A .  S h e  f i r s t  w e n t  t o  G r i f f i t h  S t r e e t ,  I  

t h i n k .

Q . S h e  l i v e d  a t  2 1  G r a y  S t r e e t ,  w i t h  M r s .  T ie t -  

je n s ,  d id n ’ t  s h e ;  y o u  k n o w  t h a t ?  A .  Y e s .

Q . W h a t  w a s  t h e  f i r s t  p la c e  s h e  l iv e d ?  A .  

S h e  d id n ’ t  l i v e  t h e r e ;  s h e  j u s t  s to p p e d  th e r e .

Q . S h e  w a s  t h e r e  a  f e w  d a y s ,  w a s n ’ t  s h e ?  A .  

I  b e l ie v e  so .

Q . A f t e r  t h a t  w h e r e  d id  s h e  g o  t o  l i v e ;  d id  s h e  

f i r s t  g o  t o  l i v e  w i t h  a  f a m i l y  n a m e d  M a r s h ,  o n  

G r i f f i t h  S t r e e t ,  J e r s e y  C i t y ?  A .  Y e s ,  s i r .

Q . Y o u  p a id  t h e  r e n t ?  A .  I  a m  s u p p o r t in g  t h e  

c h i ld r e n ,  a n d  I  a lw a y s  w i l l .

Q . Y o u  h a v e  b e e n  v i s i t i n g  h e r  r i g h t  a lo n g ?  A .  

N o ;  f i r s t  I  w e n t  t h e r e  o n c e  a  w e e k  t o  se e  t h e  c h i l -

d r e n ;  i n  s u m m e r  t im e  I  t o o k  t h e  c h i ld r e n  o u t  

m o s t ly  e v e r y  S u n d a y ,  o r  e v e r y  t w o  S u n d a y s ,  b u t  

I  d id n ’ t  g o  t h e r e  n o  m o r e  t h e n  t o  se e  t h e  c h i ld r e n .
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Q . S h e  l i v e d  i n  G r i f f i t h  S t r e e t  a b o u t  s ix  m o n th s ,  

d id  s h e ?  A .  I  t h i n k  so .

Q . A n d  a f t e r  t h a t  s h e  m o v e d ,  y o n  s a y ,  t o  H o -  

b o k e n ?  A .  Y e s .

Q . D u r in g  t h e  t im e  t h a t  s h e  h a s  b e e n  l i v i n g  

s e p a r a t e  a n d  a p a r t ,  y o u  a n d  s h e  h a v e  b e e n  q u i t e  

f r i e n d l y ,  h a v e n ’ t  y o u ?  A .  Q u i t e  f r i e n d l y ?

Q . F r i e n d ly ?  A .  N o .

Q . Y o u  h a v e  b e e n  s p e a k in g  k i n d l y  t o  h e r ?  A ,  

1 0  N o -

Q . D id  y o u  e v e r  t a l k  t o  h e r  w h e n  y o u  v i s i t e d  

h e r ?  A .  N o ,  i n  n o  w a y ;  I  w a s  c o m in g  t h e r e  t o  

se e  t h e  c h i ld r e n .
Q . D id n ’ t  y o u  t e l l  h e r  y o u  h a d  a  g r u d g e  a g a in s t  

O l t m e r ?  A .  C e r t a i n l y  I  h a v e ;  t h a t  is  w h a t  1 

a m  h e r e  f o r .
Q . D id n ’ t  y o u  t e l l  h e r  y o u  w e r e  g o in g  t o  g e t  

s q u a r e ,  a t  a n y  t im e  y o u  v i s i t e d  h e r ?  A .  I  t o l d

h e r  I  w a n t e d  s a t i s f a c t io n ---------

20 Q . D id  y o u  t e l l  h e r  i f  s h e  d id n ’ t  s w e a r  i n  c o u r t  

t o  j u s t  w h a t  y o u  w a n t e d  h e r  t o  s w e a r  t o ,  y o u  

w o u ld  s h o o t  h e r ;  d id n ’ t  y o u  t e l l  h e r  t h a t ?  A .  N o .

Q . Y o u  k n o w  M r s .  T ie t je n s ,  d o n ’ t  y o u ?  A .  

Y e s ,  s i r .

M R .  F A L L O N — S ta n d  u p ,  M r s .  T ie t je n s .

(T h e  p e r s o n  a d d r e s s e d  r is e s .

30 Q . D o  y o u  k n o w  t h a t  la d y ?  A .  Y e s ,  s i r .

Q . S h e  l iv e s  a t  1 2 2  M o n r ie  S t r e e t ,  d o e s n ’ t  s h e ?  

A .  I  d o n ’ t  k n o w .
Q . Y o u  k n o w  s h e  d id  l i v e  th e r e ?  A .  T h a t  is  

w h e r e  I  l iv e .
Q . D o e s  s h e  l i v e  th e r e ?  A .  N o .

• Q . D id  s h e  v i s i t  y o u  t h e r e  w h i l e  y o u  a n d  y o u r  

w i f e  l i v e d  t o g e t h e r ?  A .  Y e s .
Q . D o  y o u  r e c a l l  t h a t  o n  o n e  o c c a s io n  w h e n  s h e  

w a s  v i s i t i n g  t h e r e  y o u  q u a r r e l l e d  w i t h  y o u  w i f e ?

4 0
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M R .  W E L L E R — I  o b je c t  t o  t h a t  u n le s s  

y o u  s t a t e  t h e  o c c a s io n .

Q . I  a m  g o in g  t o  t r y  a n d  p la c e  i t .  T h e  o c c a -

s io n  t h a t  I  w is h  t o  r e f e r  t o  is  a n  o c c a s io n  w h e n  

y o u  t h r e a t e n e d — w h e n  y o u  a s k e d  y o u r  w i f e  i f  s h e  

h a d  n o t  b e e n  w i t h  O l t m e r  t o  h is  b la c k s m i t h  s h o p  

a n d  i f  O l t m e r  d id n ’ t  p u t  h is  c o a t  u p o n  t h e  f lo o r  

a n d  p la c e  h e r  u p o n  i t  a n d  h a v e  in te r c o u r s e  w i t h  

h e r  a t  t h a t  s h o p ;  d o  y o u  r e c a l l  t h a t ?  A .  D o  I  r e -

c a l l  i t ?
Q . I  a m  a s k in g  y o u  i f  y o u  r e c o l le c t  a n  o c c a s io n  

w h e n  y o u  s a id  t h a t ,  w h e n  t h i s  w o m a n  m a y  h a v e  

b e e n  p r e s e n t?  A .  S h e  t o l d  m e  t h a t .

Q . W h o  t o l d  y o u  t h a t ?  A .  T h e  w i f e .

Q . D id n ’ t  y o u  t h r e a t e n  o n  t h e  o c c a s io n  t h a t  I  

r e f e r  to ,  w h e n  y o u  a s k e d  y o u r  w i f e  i f  s u c h  a  t h i n g  

d id  n o t  o c c u r ,  a n d  w h e n  s h e  d e n ie d  i t — t h a t  i f  s h e  

d id n ’ t  s w e a r  i t  w a s  so  y o u  w o u ld  s h o o t  h e r ?  A .  

N o .
Q . Y o u  n e v e r  d id ?  A .  N o .

■ Q . D id n ’ t  s a y  y o u  w o u ld  s h o o t  h e r ?  A .  N o .

Q . D id n ’ t  y o u ,  w h e n  y o u  w e n t  t o  W e l l e r  &  

L i c h t e n s t e in ’ s o f f ic e ,  t h e n  t h r e a t e n  t o  s h o o t  h e r ,  

i n  t h e  p re s e n c e  o f  M r .  L i c h t e n s t e in — d id n ’ t  y o u  

s a y  y o u  w o u ld  s h o o t  b o t h  h im  a n d  h e r ?  A .  N o .

Q . Y o u  a r e  s u re ?  A .  Y e s .  I  s a id  t o  M r .  L i c h -

t e n s t e in ,  I  s a id  I  w a s  so  n e r v o u s  I  w o u ld  j u s t  a s  

w e l l  b lo w  t h e  m a n ’ s h e a d  o f f ,  b e c a u s e  m y  l i f e  is  

r u in e d .
Q . D id n ’ t  y o u  s a y  y o u  w o u ld  g o  a n d  b lo w  b o t h  

t h e i r  h e a d s  o f f?  A .  Y e s ;  I  s a id — M r .  W e l l e r  w a s  

p r e s e n t— I  w o u ld  l i k e  t o  b lo w  m y  h e a d  o f f .
Q . W a s  M r .  W e l l e r  p r e s e n t  a t  t h e  t im e  M r .  

L i c h t e n s t e in  t o o k  t h e  r e v o lv e r  f r o m  y o u ?  A .  

N o ,  i t  w a s  a b o u t  a n  h o u r  b e fo r e .
Q . W a s  n o t  t h e  t im e  t h a t  y o u  w e n t  w i t h  t h e  

r e v o l v e r  t o  M e s s r s .  W e l l e r  a n d  L i c h t e n s t e in ’ s 

o f f ic e ,  t h e  t im e — t h e  d a y  a f t e r  y o u  h a d  b e e n  

b r o u g h t  t o  t h e  R e c o r d e r ’ s C o u r t  b y  M r s .  R u s t ’ s
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s u m m o n s ;  w a s n ’ t  t h a t  t h e  d a te ?  A .  A  y e a r ---------

Q . A  y e a r  a f t e r ?  A .  S ix  m o n t h s ;  t h e  R e c o r -  

d e r ’ s C o u r t ,  w h y  i t  w a s  i n  A p r i l .

Q . H o w  m a n y  t im e s  d id  s h e  h a v e  y o u  s u m m o n -

e d  i n  t h e  R e c o r d e r ’ s C o u r t?  A .  N e v e r  s u m m o n -

e d .

Q . H o w  m a n y  t im e s  d id  y o u  g o  th e r e ?  A .  

O n ly  o n c e ;  t h a t  w a s  t h e  1 0 th  o r  1 1 th  o f  A p r i l .

Q . Y o u  k n o w  H e r m a n  O t t e n ,  d o n ’ t  y o u ,  t h i s  

y o u n g  m a n  h e r e ?  A .  I  k n o w  h im ,  y e s .

Q . H e  w o r k e d  f o r  y o u ,  d id n ’ t  h e ?  A .  Y e s ,  s i r .

Q . W h a t  w a s  h e , t e a m s t e r ,  o r  d r i v e r ?  A .  N o ;  

a n  a p p r e n t ic e  b o y .

Q . Y o u  c o n s id e r  h im  a  p r e t t y  t r u t h f u l  b o y ?  

A .  N o .

Q . N o  g o o d , is  h e ?  A .  N o .

Q . D o  y o u  r e m e m b e r  a n  o c c a s io n  w h e n  y o u  

p u l le d  y o u r  w i f e  b y  t h e  h a i r  o f  t h e  h e a d ,  w h e n  

O t t e n  w a s  p r e s e n t ,  a n d  s a w  y o u  d o  i t ,  i n  M a r c h ,  

20 1 9 0 4 ?  A .  N o .

Q . D id  y o u  e v e r  b e a t  o r  s t r i k e  y o u r  w i f e  i n  

t h e  p re s e n s e  o f  O t te n ?  A .  N o .

Q . W h y  d id  O t t e n  le a v e  y o u r  e m p lo y ?  A .  I  

s a c k e d  h im ,  b e c a u s e  h e  w a s  n o  g o o d ;  h e  w a s  i n  

t h e  h o u s e , h a n g in g  a r o u n d  th e r e .

Q . W h e n  d id  y o u  s a c k  h im ?  A .  I n  A p r i l ,  1 9 0 4

Q . H o w  lo n g  h a d  h e  b e e n  w o r k in g  f o r  y o u ?  

A .  S in c e  a  'c o u p le  o f  m o n t h s ;  w h e n  I  t h o u g h t  I  

h a d  h im  i n  t h e  b u i ld in g ,  h e  w a s  a r o u n d  t h e  h o u s e , 

3 0  a r o u n d  t h e  w i f e ,  a n d  I  w o u ld n ’ t  s t a n d  f o r  i t .

Q . H e  w a s  h a n g in g  a r o u n d  y o u r  o w n  h o u s e ?  

A .  Y e s ,  s i r ;  h e  w o u ld  n o t  w o r k ;  h e  w a s  to o  la / . y  

t o  w o r k ;  i n s t e a d  o f  p u t t i n g  h is  t im e  o n  t h e  b u i l d -

i n g  h e  w a s  a r o u n d  th e  h o u s e .
Q . D id  y o u  h a v e  s u s p ic io n s  o f  O t t e n  to o ?

O b je c te d  to .

A .  N o .

4 0  Q . W h y  w a s  h e  n o  g o o d ?  A .  B e c a u s e  I  w a n t -
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e d  a  m a n  t o  w o r k  a n d  n o t  b e  i n  t h e  h o u s e .

Q . D id n ’ t  h a v e  o c c a s io n  t o  g o  t o  t h e  h o u s e ?  

A ,  N o ;  h e  w a s  t o o  la z y  t o  w o r k  i n  t h e  b u i l d i n g ;  

h e  w o u ld  o n ly  g o  a r o u n d  t h e  h o u s e , i n  t h e  k i t c h e n ,  

a n d  t h e  l i k e  o f  t h a t .

Q . T h a t  is  y o u r  o w n  h o u s e  a n d  y o u r  w i f e 's  

h o u s e ?  A .  Y e s ,  s i r .

Q . Y o u  s a y  y o u  d id  n o t  i n  t h e  m o n t h  o f  M a r c h ,  

1 9 0 4 , o r  a t  a n y  o t h e r  t im e ,  i n  t h e  p re s e n c e  o f  

O t t e n ,  p u l l  y o u r  w i f e  a r o u n d  b y  t h e  h a i r  o f  h e r  

h e a d ?  A .  N o .

T H E  C O U R T — H a v e  t h e  p a r t ie s  a s c e r -

t a in e d  t h e  c o m m e n c e m e n t  o f  t h e  s u i ts ?

M R .  F A L L O N — Y e s ,  I  w o u ld  l i k e  t o  h a v e  

i t  o n  r e c o r d .

( P a p e r s  h a n d e d  t o  C o u r t . )

T H E  C O U R T — T h e  s u m m o n s  i n  t h e  p r e s -

e n t  c a s e  o f  R u s t  a g a in s t  O l t m e r ,  is  d a te d  

t h e  2 5 th  o f  J a n u a r y ,  1 9 0 5 ; a n d  i n  t h e  c a s e  

o f  O l t m e r  a g a in s t  R u s t ,  i t  is  d a te d  t h e  2 7 th  

d a y  o f  J a n u a r y ,  1 9 0 5 .

Q . Y o u  w e r e  t h e  f i r s t  o n e  t h a t  i n t r o d u c e d  y o u r  

w i f e  t o  M r .  O l t m e r ,  w e r e  y o u  n o t?  A .  N o .

Q . Y o u  d id  n o t?  A .  I  n e v e r  d id .

Q . D id n ’ t  y o u  g o  t o  H o b o k e n ,  t o  a  b a l l ,  y o u  a n d  

y o u r  w i f e ,  i n  t h e  c o m p a n y  o f  M r .  O l tm e r ?  À .  I  

w e n t  t o  a  lo d g e  b a l l ;  s o m e  lo d g e  h e  b e lo n g s  t o  

w i t h  m e .

Q . W h e r e  w a s  i t ?  A .  W e s t  H o b o k e n .

,Q. W e r e  y o u  e v e r  t o  S c h u e tz e n  P a r k  w i t h  h e r ?  

A .  N o .

Q . S u re ?  A .  N e v e r .

Q . D id n ’ t  y o u  e v e r  h a v e  y o u r  w i f e  i n  S c h u e tz e n  

P a r k ?  . A .  I  w e n t  o n c e  w i t h  t h e  w i f e  a n d  c h i l -

d r e n  o n  S u n d a y  a f t e r n o o n .
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Q . Y o u  s a y  y o u  d id n ’ t  i n t r o d u c e  M r .  O l t m e r  to  
y o u r  w i f e ?  A .  N o .

Q . S u r e  o f  t h a t ,  a r e  y o u ?  A .  W e l l ,  I  g u e s s  

h e  k n o w s  o u r  f a m i l y  a s  lo n g  a s  h e  d o e s  w o r k  f o r  

m e , b e c a u s e  w h e n  h is  w i f e  d ie d  h e  s a id  I  w a s  in  

t r o u b le  t o o — m in e  w a s  a lw a y s  s ic k ;  h e  s a id ;  h e  

s a id  “ w e l l ,  y o u  a r e  i n  t r o u b le  t o o . ”

Q . O l t m e r  a n d  h is  w i f e ,  a n d  y o u  a n d  y o u r  w i f e  

u s e d  t o  v i s i t  p la c e s  t o g e t h e r ,  d id n ’ t  y o u ?  A .  

O n ly  o n c e , w e  w e n t  t o  s o m e  k i n d  o f  s o c ie ty  M r .  

O l t m e r  b e lo n g s  to .

Q . A n d  t h a t  w a s  Q u a r t e t t e  C lu b  H a l l ?  A .  
Y e s ,  s i r .

Q l M r .  O l t m e r  a n d  w i f e  u s e d  t o  v i s i t  y o u r  

h o u s e ?  A .  I  n e v e r  s e e n  h e r  i n  m y  h o u s e .

Q . D id  y o u  a n d  y o u r  w i f e  v i s i t  h is  h o u s e ?  A .  

N o t  t h a t  I  k n o w .

Q . D id n ’ t  y o u  t h i n k  y o u  w o u ld  k n o w ?  A .  N o t  

w i t h  m y  w i f e ;  I  J u s t  lo o k e d  i n  t h e  d o o r  a n d  s a id  

I  w a n t e d  t o  see  h im  o n  s o m e  b u s in e s s ,  a n d  w e n t  

o u t .

Q . D id  y o u  e v e r  a c c u s e  y o u r  w i f e  d i r e c t l y  o f  

h a v in g  a n y  in t e r c o u r s e  w i t h  O l t m e r ?  A .  A f t e r  

I  f o u n d  a l l  t h i s  o u t ,  y e s .

Q . W h e n  d id  y o u  f i r s t  s u g g e s t  a n y  s u c h  t h i n g  

t o  h e r ?  A .  W e l l ,  s in c e  I  h e a r d  o f  t h i s .

Q . D id  y o u  e v e r  s a y  t o  y o u r  w i f e  t h a t  y o u  b e -

l ie v e d  s h e  w a s  h a v in g  i n t e r c o u r s e  w i t h  O l t m e r ?  

A .  Y e s ,  w h e n  I  k n o w e d  o f  t h a t ,  I  t h i n k  I  d id .

Q . D id  y o u  e v e r  s a y  i t  t o  y o u r  w i f e ?

M R .  W E L L E R — H e  s a y s  so .

Q . W h e n ?  A .  W e l l ,  I  w a n t  t o  t h i n k  t h a t  

o v e r ;  a f t e r  s h e  s t a t e d  i t  h e r s e l f  t o  m e , t h a t  s h e  

w a s  i n  a  N e w  Y o r k  h o t e l  w i t h  h im ,  a n d  t h a t  k i n d  

o f  h o t e l ,  t h e r e  w a s n ’ t  a n y  u s e  o f  m y  s a y in g  i t ,  

t h a t  h e  g o t  h e r  d r u n k  a n d  w e n t  v d t h  h e r  t o  a  

h o t e l  o n  L e x in g t o n  A v e n u e ,  * a n d  s ta y e d  t h e r e  

a l l  a f t e r n o o n ,  so  s h e  w a s  n o t  e v e n  h o m e  a t  n i g h t  

4 0  a g a in .
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Q . D id  y o u  t e l l  h e r  a l l  t h a t ,  o r  is  t h a t  y o u r  

s t a t e m e n t  n o w  t o  t h e  j u r y ?  A .  I  k n o w  t h a t ,  y e s , 

b u t  I  a s k e d  h e r  w h e r e  s h e  w a s  t h a t  a f t e r n o o n  

w h e n  s h e  w a s  s e e n , t h a t  t h e  t w o  o f  t h e m  w e n t  

t o  t h e  V a n  T r o i l l e  h o te l .

Q . W h e n  y o u r  w i f e  w a s  l i v i n g  a t  21  G r a y  

S t r e e t ,  J e r s e y  C i t y  H e ig h t s ,  d id n ’ t  y o u  t h r e a t e n  

y o u r  w i f e  a n d  s a y  t o  h e r  t h a t  s h e  s h o u ld  s a y  s h e  

h a d  b e e n  w i t h  O l t m e r  a t  t h e  V a n  T r o i l l e  h o te l ,  

2 4 th  S t r e e t  a n d  L e x in g t o n  A v e n u e ,  i n  t h e  c i t y  

o f  N e w  Y o r k ;  is  t h a t  t r u e ?  A .  N o .

Q . Y o u  d id n ’ t  s a y  a n y t h in g  l i k e  t h a t  t o  h e r ?  

A .  W h a t  w a s  t h e  u s e  o f  m y  s a y in g  w h e n  s h e  s a id  

i t  h e r s e l f .

Q . A n s w e r  t h e  q u e s t io n ,  p le a s e . Y o u  s a y  s h e  

s u g g e s te d  i t  t o  y o u ?  A .  N o t  s u g g e s te d ,  s h e  c o n -

fe s s e d  i t  t o  m e .

Q . W h e n ?  A .  T h e  2 1 s t  o f  D e c e m b e r ,  1 9 0 4 .

Q . D id  s h e  t e l l  y o u  t h a t  s h e  h a d  b e e n  o v e r  

th e r e ?  A .  Y e s .

Q . W h e n ?  A .  T h a t  v e r y  d a y  I  s u s p ic io n e d ,  t h e  

1 7 th  d a y  o f  N o v e m b e r ,  t h i s  T h u r s d a y .

Q . M o r e  t h a n  a  m o n t h  h a d  g o n e  b y  b e fo r e  s h e  

c o n fe s s e d  i t  t o  y o u ?  A .  Y e s .  W h e n  I  b e g a n  t o  

a s k  h e r ,  w h e n  s h e  w a s  s ic k  t h i s  a f t e r n o o n ,  t h e n  

s h e  b e g a n  t o  c o n fe s s .

Q . J u s t  t e l l  u s  a l l  t h a t  w a s  s a id  a t  t h e  t im e  

s h e  c o n fe s s e d . A .  T h a t  is  a l l  s h e  s a id .  I  a s k e d  

— I  s a id  “ I f  y o u  h a v e  t o  t a k e  p o is o n  y o u  m i g h t  a s  

.w re l l  t e l l  t h e  r e s t ,  b e c a u s e ,”  I  s a id ,  “ I  w o n ’ t  r e s t  

u n t i l  I  g e t  a t  t h e  b o t t o m . ”

Q . I s  t h a t  a l l  y o u  s a id ?  A .  Y e s .

Q . T h e n  w h a t  d id  s h e  s a y ?  A .  T h e n  I  a s k e d  

h e r ,  a n d  s a id  “ I  w a n t  y o u  t o  t e l l  m e  t h a t  a f t e r -

n o o n ,  i f  y o u  d id n ’ t  g o  t o  N e w  Y o r k  - i f  y o u  d id n ’ t  

m e e t  h im . ”  I  t o l d  h e r  I  m is s e d  th e m  i n  H o b o k e n  

t h a t  a f t e r n o o n ,  a n d  i t  lo o k e d  f u n n y  t o  m e . F i r s t  

o f f  s h e  d id n ’ t  w a n t  t o  c o m e  o u t  w i t h  i t ,  a n d  a f t e r -

w a r d s  s h e  s a id  t h e y  m e t ,  a n d  t h e y  w a s  t o  t h a t  

h o t e l  a n d  e v e r y t h in g .
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Q . Y o u  d id n ’ t  p u t  a l l  t h i s  i n t o  h e r  h e a d  y o u r -

s e l f ,  a n d  t e l l  h e r  s h e  s h o u ld  s a y  i t ,  d id  y o u ?  A .  
D o  y o u  t h i n k  s o ?

Q . I  a m  a s k in g  y o u ;  d id  y o u ?  A .  I  d o n ’ t  u n -

d e r s t a n d  w h y  y o u  a s k  m e  s u c h  a  q u e s t io n .

Q . D id  y o u  s a y  t o  y o u r  w i f e  t h a t  i f  s h e  a p p e a r -

e d  i n  C o u r t  a n d  t e s t i f i e d  a g a in s t  y o u  t h a t  s h e  

w o u ld n ’ t  l i v e  lo n g  a f t e r ?  A .  I  d id  s a y —

Q . D id  y o u  s a y  t o  y o u r  w i f e  t h a t  i f  s h e  a p p e a r -  

10 e d  i n  C o u r t  t o  t e s t i f y  i n  t h i s  c a s e  a g a in s t  y o u ,  

t h a t  s h e  w o u ld n ’ t  l i v e  lo n g  a f t e r w a r d s ?  A .  N o .

Q . D id  y o u  e v e r  s a y  t o  y o u r  w i f e  t h a t  i f  s h e  

a p p e a r e d  i n  C o u r t  y o u  w o u ld  s h o o t  h e r  b e fo r e  

s h e  w a s  o n  t h e  w i t n e s s  s ta n d ?  A .  N o .

Q . I f  y o u r  w i f e  s a y s  so , s h e  w o u ld  b e  t e l l i n g  

a n  u n t r u t h ,  w o u ld  s h e ?

(N o . a n s w e r . )

Q . D o  y o u  t h i n k  y o u r  w i f e  w o u ld  l i e  a b o u t  i t ?  

A .  I  n e v e r  s a id  so . I  d o n ’ t  w a n t  t o  s h o o t  n o -

b o d y ,  b e c a u s e  I  h a v e  g o t  t o  l i v e  f o r  m y  c h i ld r e n .

Q . I f  y o u r  w i f e  t e s t i f ie s  t o  s u c h  t h in g s — A .  ( i n -

t e r r u p t i n g . )  T h e n  s h e  is  p u t  u p  t o  d o  i t ,  c o u n s e l.

Q . I  a m  a s k in g  y o u  i f  s h e  s a y s  so , i f  y o u  b e l ie v e  

i t ?  A .  I  a m  j u s t  t e l l i n g  y o u  s h e  w a s  p u t  u p  t o  i t .

Q . O n  t h e  o c c a s io n  t h a t  y o u  s a y  y o u  s u s p ic io n -  

e d  h e r ,  a s  y o u  c a l l  i t ,  a n d  m e t  t h e m ,  a s  y o u  s a y ,  

a r m  i n  a r m ,  i n  W e s t  H o b o k e n ,  a t  a b o u t  n in e  

o ’ c lo c k  a t  n i g h t ,  d id n ’ t  y o u  o n  t h a t  d a y  a r r a n g e  

w i t h  y o u  w i f e  so  t h a t  s h e  s h o u ld  te le p h o n e  to  

O l t m e r  t o  h a v e  h im  c o m e  u p  t h e r e  a n d  se e  h e r  

o n  a  m a t t e r  o f  b u s in e s s ?

(N o  a n s w e r . )

Q . D id n ’ t  y o u  s a y  t o  y o u r  w i f e  s h e  s h o u ld  a r -

r a n g e  w i t h  O l t m e r  s o  t h a t  y o u  a n d  s o m e  o f  y o u r  

4 0  f r ie n d s  c o u ld  w a y la y  h im ?  A .  N o .



2 9

Q . A t  t h e  t im e  y o u  s a w  h im  d id n ’ t  y o u  h a v e  

t h r e e  m e n  w i t h  y o u ?  A .  N o .

Q . W a s n ’ t  t h e r e  m o r e  t h a n  o n e  w i t h  y o u ?  A .

I  h a d  a  m a n  u p  t h e r e  t o  w a tc h .

Q . S o m e  o n e  o f  y o u  h a d  a  c o b b le s to n e  w i t h  

y o u  i n  y o u r  h a n d ,  so  y o u  c o u ld  w a y la y  h im , —  A .
N o .

Q . D id  y o u  .h a v e  a  s to n e  o f  a n y  k i n d  i n  y o u r  

h a n d ?  A .  N o .

Q . D id n ’ t  y o u  s t r i k e  O l t m e r  w i t h  a  p ie c e  o f  ^  

s to n e ?  A .  H e  h i t  m e  f i r s t  a n d  w i t h  m y  h a n d  I  

d e fe n d e d  m y s e l f .

Q . Y o u  h a d  n o  o n e  e x c e p t  t h i s  o t h e r  m a n ?  A .

N o .

Q . W h a t  w a s  h is  n a m e ?  A .  D a n n ie  D o n a h u e ;  

t h e r e  w a s  p e o p le  s t a n d in g  o n  t h e  c o r n e r ;  t h e y  

c a m e  r u n n in g  u p  a f t e r ,  w h e n  t h e y  h e a r d  i t .

Q . D id  y o u  h a v e  y o u r  w i f e  w r i t e  a  l e t t e r  t o  

O l t m e r ,  s a y in g  h e  s h o u ld  c a l l  a n d  see  y o u ,  so  y o u  

c o u ld  w a y la y  h im , — c a tc h  h im  i n  h e r  c o m p a n y ?

A .  N o .

Q . W e r e  y o u  i n  y o u r  w i f e ’ s a p a r t m e n t s  a t  t h e  

t im e  t h i s  a s s a u l t  t o o k  p la c e ?

T H E  C O U R T — W h a t  a s s a u l t?

M R .  F A L L O N — T h e  o n e  w e  a r e  s p e a k -

in g  o f ,  t h e  a s s a u l t  b e tw e e n  h im  a n d  O l t -

m e r .

3 0
T H E  C O U R T — T h a t  w a s  i n  t h e  s t r e e t .

Q . W e r e  y o u  i n  y o u r  w i f e ’ s a p a r t m e n t  a t  t h e  

t im e  o f  t h e  a s s a u l t  b e tw e e n  O l t m e r  a n d  y o u ?  A .

N o ;  i n  t h e  s t r e e t .

Q . W e r e  y o u  i n  y o u r  w i f e ’ s a p a r t m e n t s  o n  t h a t  

e v e n in g  a t  a l l?  A .  N o ;  s h e  w a s  o n  t h e  h i l l ,  a n d  

I  w a s  i n  H o b o k e n ,  a n d  a f t e r w a r d s  I  t h i n k  s h e  

c a m e  d o w n  t o  t h e  h o u s e .
Q . A f t e r  y o u  h a d  so  m u c h  s u s p ic io n  u p o n  O l t -  4 0
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u ie r ,  y o u  s t i l l  c o n t in u e d  t o  l i v e  w i t h  y o u r  w i f e  

u p  t o  D e c e m b e r  o f  1 9 0 4 ; is  t h a t  so ?  A .  T o  D e -

c e m b e r  1 9 0 4 , y e s . I  h a d  t o  g e t  p r o o f — I  w o u l l  

s u s p ic io n  o n e  d a y  a n d  t h e n  t h e  n e x t  d a y  I  w o u ld  

t h i n k  a g a in  i t  w a s  n o t  so .

Q . W h e n  d id  y o u r  w i f e  s e p a r a t e  f r o m  y o u ;  

w h a t  d a te  w a g  t h a t ?  A .  L a s t ?

Q . Y e s ;  t h e  l a s t  t im e  s h e  l e f t  'y o u ?  A .  S h e  

w e n t  a w a y  d a y  b e fo r e  C h r is t m a s ;  S he  c a m e  b a c k  

10 a g a in  a  c o u p le  o f  d a y s ;  s h e  w a s  b a c k  a  c o u p le  o f  

t im e s ;  o n  N e w  Y e a r s --------

Q . D id n ’ t  y o u  g iv e  h e r  p a r t  o f  t h e  h o u s e h o ld  

f u r n i t u r e  t o  m o v e  u p  t o  th e s e  a p a r t m e n t s  i n  J e r *  

s e y  C i t y  H e ig h t s ?  A .  S h e  t o o k  t h e  w h o le  h o u s e -

h o ld  f u r n i t u r e .

Q . D id n ’ t  y o u  t e l l  h e r  s h e  s h o u ld  t a k e  i t ?  A .  I  

wTa s  s a t is f ie d  b e c a u s e  I  w a n t e d  t h e  c h i ld r e n  t o  

h a v e  a  h o m e , u n t i l  t h e y  h a d  a  b e t t e r  h o m e .

Q . Y o u  a n d  s h e  a g r e e d  s h e  s h o u ld  t a k e  t h a t  f u r -  

20 n i t u r e ?  A .  Y e s ,  a g r e e d — s h e  j u s t  m o v e d  i t  

a w a y ;  I  h a d  t o  g e t  s o m e  h o m e  f o r  m y  c h i ld r e n .

Q . W a s n ’ t  i t  a  f a c t  y o u  h a d  s t a r t e d  y o u r  s u i t  

a g a in s t  O l t m e r  w h e n  y o u  a n d  y o u r  w i f e  b e c a m e  

s e p a r a t e d  a n d  s h e  l i v e d  s e p a r a te  f r o m  y o u ?  A .  

W h e n  1 s t a r t e d  t h e  s u i t  a g a in s t  O l t m e r  s h e  w a s  

s ic k  a n d  u n d e r  t h e  d o c t o r ’ s c a r e ,  a n d  a s  s o o n  a s  

s h e  g o t  u p ,  a n y  b e t t e r ,  o r  a b le  t o  g e t  a r o u n d ,  s h e  

g o t  u p  a n d  s h e  w e n t  a w a y ,  b e c a u s e  w e  c o u ld n ’ t  

l i v e  t o g e t h e r  n o  m o r e ;  t h e r e  w a s n ’ t  f iv e  m in u t e s —  

3 0  w e  c o u ld  n o t  h a v e  o n e  g o o d  w o r d  f o r  o n e  a n o t h e r  

n o  m o r e .

Q . S o  i t  w a s  a f t e r  s u i t  w a s  s t a r t e d  y o u  a n d  y o u r  

w i f e  s e p a r a te d ?  A .  N o ,  n o t  s e p a r a t e d ;  w e  n e v e r  

s e e n  o n e  a n o t h e r  h a r d l y  a n y  i n  t h e  h o u s e .

;Q .Y o u  d id  se e  h e r ,  a s  a  m a t t e r  o f  f a c t ?  A .  I  

m i g h t  h a v e  s e e n  h e r ,  b u t  n o t  t o  s p e a k  p le a s a n t  

a t  a l l .
Q . D id n ’ t  y o u  e v e r  s p e a k  t o  h e r  a t  a l l ;  y o u  

k n e w  s h e  w a s  s ic k ?  A .  N o ,  j u s t  q u e s t io n e d  h e r .  

4 0  Q . A b o u t  w h a t ?  A .  A b o u t  t h i s  a f f a i r .
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Q . W h i le  s h e  w a s  s ic k ?  A.. Y e s .

Q . Y o u  k n o w  y o u r  w i f e  h a s  b e e n  i l l  f o r  t h e  l a s t  

t w o  m o n th s ?  A .  S h e  h a s  a lw a y s  b e e n  i l l .

Q . Y o u  k n o w  s h e  h a s  b e e n  i l l  w i t h  p n e u m o n ia ,  

t h e  l a s t  t w o  m o n th s ?  A .  Y e s ,  t w o  o r  t h r e e  

t im e s  s in c e  t h a t  t im e .

Q . H a v e  y o u  b e e n  t o  v i s i t  h e r ?  A .  N o .

Q . D id  y o u  s e n d  a n y  d o c t o r  t o  see  h e r ?  A .  I  

d id .

Q . W h a t  d o c to r ?  A .  D r .  D u i l l e  (?) S h e  h a d  

f iv e  d i f f e r e n t  d o c to r s  w h i l e  g o in g  w i t h  t h i s  m a n  

a n d  g o in g  t o  N e w  Y o r k .

Q . W h o  t o l d  y o u  s h e  w a s  g o in g  t o  N e w  Y o r k ?  

A .  S h e  t o l d  m e  a f t e r w a r d s .

Q . S h e  t o l d  y o u  a b o u t  t h i s  o n e  o c c a s io n ?  A .  

T h r e e  o r  f o u r  t im e s .

Q . A r e  y o u  g u e s s in g ,  o r  d id  s h e  t e l l  y o u ?  A .  

S h e  t o l d  m e ;  I  w o u ld  n o t  k n o w  w h e r e  s h e  w a s  

i f  s h e  d id n ’ t  t e l l  m e .
iQ. D id  s h e  t e l l  y o u  w h e r e  s h e  w a s  t h r e e  o r  f o u r  

t im e s  b e fo r e ?  A .  I n  t h a t  s a m e  h o te l .

Q . T h e n  s h e  m u s t  h a v e  b e e n  t h e r e  f o u r  t im e s  

i n  a l l ,  w i t h  O l t m e r ?  A .  Y e s , s i r .

Q . S h e  t o l d  t h i s  t o  y o u ,  d id  s h e ?  A .  Y^es.

Q . D id  s h e  t e l l  y o u  a l l  o f  t h a t  a t  t h e  s a m e  t im e  

s h e  t o l d  y o u  a b o u t  h a v in g  b e e n  o v e r  t h e r e  o n  th e  

1 7 th  o f  N o v e m b e r ,  t h e  d a te  y o u  r e f e r  to ?  A .  S h e  

t o l d  m e  t h a t ,  a b o u t  t h e  2 1 s t— a b o u t  t h e  2 1 s t  o f  

D e c e m b e r
Q . S h e  t o l d  y o u  o n  t h a t  d a te  t h a t  s h e  h a d  b e e n  

o t e r  th e r e  h o w  m a n y  t im e s ,  w a s  i t  f o u r  o r  f iv e ?  

A .  D i f f e r e n t  t im e s .
Q . D id  s h e  s a y  h o w  m a n y ?  A .  I  d o n ’ t  k n o w  

e x a c t l y .
Q . S h e  t o l d  y o u  s p e c i f i c a l l y  s h e  w a s  th e r e ,  o n  

t h e  2 1 s t  o f  D e c e m b e r ,  d id  s h e ?  A .  Y e s .

Q . W h a t  d a y  w a s  t h a t ?  A .  T h a t  w a s  T h u r s -

d a y ,  b e c a u s e  t h a t  is  t h e  d a y  t h e  b o y  g o e s  t o  

t u r n i n g  s c h o o l.
Q . Y o u  k n e w  O l t m e r  w a s  r e q u i r e d  t o  b e  o u t  a t
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h is  w o r k ?  A .  I f  h e  g o e s  a w a y  h e  g e n e r a l ly  ta k e s  

a  h o r s e  a n d  w a g o n ;  w h e n  h e  is  o u t  h e  is  w o r k in g  

s o m e w h e r e  a n d  t a k e s  a  m a n  a lo n g ;  I  k n o w  t h e  

m a n  w e l l ;  h e  is  d o in g  m y  w o r k  s i x  o r  s e v e n  y e a r s .

Q . I s n ’ t  i t  a  f a c t  t h a t  y o u r  o w n  s o n  w a s  r i d i n g  

a r o u n d  o n  t h e  w a g o n  d u r i n g  t h a t  t im e ?  A .  Y e s ,  

a b o u t  o n c e  o r  t w i c e  a  w e e k .

Q . I s n ’ t  i t  m o r e  t h a n  t h a t ;  w a s n ’ t  h e  a r o u n d  

w i t h  h im  m o s t l y  e v e r y  d a y ?  A .  N o ,  v e r y  s e ld o m .

Q . F o r  h o w  m a n y  w e e k s  w a s  h e  w i t h  h im  o n c e  

o r  t w ic e  a  w e e k ?  A .  S o m e  w e e k s  I  w o u ld n ’ t  see  

h im  a t  a l l ;  t h a t  is  t h e  r e a s o n  I  s u s p ic io n e d ;  I  s e n t  

a  n o t ic e  a n d  f o r b a d e  h e r ---------

Q . I f  y o u  k n e w  y o u r  s o n  w a s  n e g le c te d  a n d  r u n -

n in g  a b o u t  t h e  s t r e e t s ,  w h y  d id n ’ t  y o u  k e e p  h im

o n  t h e  w a g o n  w i t h  y o u --------- A .  I  a m  n o t  o n  t h e

w a g o n ;  I  h a v e  g o t  a  d r i v e r  t o  b e  o n  t h e  w a g o n .

Q . W e l l ,  h e  w a s  o n  t h e  w a g o n  w i t h  t h e  d r i v e r ,  

w a s n ’ t  h e ?  A .  H e  m a y  h a v e  b e e n , o n c e  a  w e e k .  

20 Q . A n d  m i g h t  h a v e  b e e n  t h e r e  f iv e  t im e s  a  w e e k  

f o r  a l l  y o u  k n e w ?  A .  I  d o n ’ t  k n o w .

Q . Y o u  d o n ’ t  f o l l o w  t h e  w a g o n ,  d o  y o u ?  A .  I  

k n o w  w h e r e  t h a t  w a g o n  is  m o s t l y  a l l  t h e  t im e .

Q . Y o u  a r e  p o s i t i v e  t h a t  y o u r  b o y  w a s  n o t  w i t h  

t h a t  d r i v e r  m o r e  t h a n  o n c e  o r  t w i c e  a  w e e k ,  d u r -

i n g  t h a t  t im e ?  A .  N o  m o r e ;  o n e  w e e k  h e  d id n ’ t  

s h o w  u p  a t  a l l .

Q . Y o u  s a id  y o u  n e v e r  t h o u g h t  y o u r  w i f e  w o u l  l  

d o  a n y t h i n g  o u t  o f  t h e  w a y .  I  p r e s u m e  t h e  f i r s t  

3 0  id e a  y o u  h a d  t h a t  s h e  d id  a n y t h i n g  o u t  o f  t h e  w a y  

w a s  w h e n  s h e  m a d e  t h i s  c o n fe s s io n  t o  y o u ,  w a s  

i t ?  A .  Y e s .

Q . Y o u r  w i f e  w a s  a  p r e t t y  g o o d  w o m a n  u p  t o  

t h e  t im e  y o u  s a y  s h e  m a d e  t h i s  c o n fe s s io n  t o  y o u ?  

A .  Y e s — n o ;  I  s a y s  u n t i l  s h e  s t a r t e d  t o  g o  t o  

d a n c e s — s in c e  t h a t  t im e .

Q . A f t e r  s h e  m a d e  t h e  c o n fe s ió n  t o  y o u ,  y o u  

l i v e d  w i t h  h e r  a f t e r w a r d s ,  d id n ’ t  y o u ?  A .  N o .

Q . D id n ’ t  y o u  a n d  s h e  l i v e  t o g e t h e r  a f t e r  t h e  

4 0  2 1 s t  o f  D e c e m b e r ?  A .  N o .
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Q ; D id n ’ t  y o u  l i v e  w i t h  y o u r  w i f e  a f t e r  t h e  2 5 th  
o f  J a n u a r y ,  1 9 0 5 ?  A .  N o .

Q . Y o u  s t a t e d  a  l i t t l e  w h i l e  a g o  t h a t  y o u r  w i f e  

w a s  i n  t h e  a p a r t m e n t s  w i t h  y o u  f o r  s o m e  t im e  

a f t e r  t h i s  s u i t  w a s  s t a r t e d  h e r e ,  a n d  t h a t  w a s  

s t a r t e d  i n  J a n u a r y ,  1 9 0 5 ; is  t h a t  t r u e ?  A .  I n  

t h e  a p a r t m e n t s ?

Q . Y o u r  l i v i n g  a p a r t m e n t s ?  A .  N o .

Q . W h e r e  w a s  y o u r  w i f e  s in c e  J a n u a r y ,  1 9 0 5 ?  

A .  I n  t h e  h o u s e , i n  m y  h o u s e ;  w e  l i v e d  a p a r t  i n  

t h e  h o u s e .

Q . H o w  m a n y  r o o m s  h a v e  y o u ?  A .  W e  g o t  a  

w h o le  h o u s e ;  f o u r  r o o m s  u p s t a i r s  a n d  f o u r  ro o m s  

d o w n s t a i r s .

Q . W h a t  p a r t  o f  t h e  h o u s e  d id  y o u  l i v e  i n  

w h i l e  s h e  w a s  i l l ,  u p s t a i r s  o r  d o w n s ta i r s ?  A .  

U p s t a i r s .

Q . D id  y o u  w i f e  l i v e  u p s t a i r s  a ls o ?  A .  Y e s ,  

s i r ;  s h e  l i v e d  o n  o n e  s id e  a n d  I  o n  t h e  o th e r .

Q . Y o u  d id n ’ t  o c c u p y  t h e  s a m e  r o o m ,  y o u  m e a n ?  

A .  N o .

Q . W h a t  m a d e  y o u r  w i f e  m o v e  a w a y  o n  J u l y  

1 9 ?  I  s u p p o s e  y o u  m e a n  1 9 0 4 . Y o u  s a y  s h e  r e -

t u r n e d  i n  A u g u s t ;  w h a t  o c c a s io n e d  h e r  g o in g  

a w a y  t h a t  t im e ?  A .  A b o u t  w h a t  s h e  t o l d  m e  

h e r s e l f .

Q . W J ia t  d id  s h e  t e l l  y o u ?  A .  S h e  t o l d  m e  M r .  

O l t m e r  g a v e  m o n e y  t o  s t a r t  a  d iv o r c e  s u i t  a g a in s t  

m e , a n d  t o l d  o f f  a  w h o le  l o t  o f  n o n s e n s e — t h a t  

I  w e n t  a r o u n d  a n d  d id n ’ t  b e h a v e  g o o d , a n d  s h e  

w o u ld  g e t  a  d iv o r c e  f r o m  m e , a n d  h e  g a v e  h e r  

t w e n t y - f i v e  d o l la r s — h e  p a id  h e r  r i g h t  i n  t h e  

F o u r t h  S t r e e t  P a r k .

Q . H e  w a s  m a r r ie d  h im s e l f ,  th e n ,  w a s n ’ t  h e ?  

A .  N o ;  h e  is  a  w id o w e r .

Q . B u t  h is  w i f e  w a s  a l i v e  t h e n  a t  t h a t  t im e  

y o u  a r e  s p e a k in g  o f ,  J u l y ,  1 9 0 4 ?  A .  I  a m  s p e a k -

in g  a b o u t  J u l y ,  1 9 0 4 .

Q . W a s  h is  w i f e  a l i v e  o r  d e a d ?  A .  S h e  w a s  

d e a d  th e s e  t h r e e  y e a r s .
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Q . D o  y o u  k n o w  t h a t  O l t m e r  h a s  a  n u m b e r  o f  
c h i ld r e n  a ls o ?  A .  Y e s ,  s i r .

Q . H o w  m a n  h a s  h e ?  A .  F iv e  h e  h a d  a t  t h a t  

t im e ,  t h a t  I  h a d  d e a l in g s  w i t h  h im .

Q . D id  s h e  le a v e  y o u  i n  A u g u s t ,  1 9 0 4 , o r  S e p -

te m b e r ?  A .  N o ;  s h e  c a m e  b a c k  i n  A u g u s t ;  s h e  
l e f t  o n  J u l y  t h e  9 th .

Q . 1 9 0 4 ; a n d  r e t u r n e d  i n  A u g u s t ?  A .  Y e s ,  s i r .

Q . H o w  lo n g  d id  s h e  l i v e  w i t h  y o u  a f t e r  t h a t ?

IQ  A .  U n t i l  C h r is t m a s — u n t i l  t h i s  t r o u b le  o c c u r r e d .

Q . W h a t  d id  y o u  m e a n  b y  s a y in g  a f t e r  O c to b e r  

s h e  c a m e  b a c k  a g a in  a n d  w a s  a l l  r i g h t  f o r  t w o  

w e e k s ?  A .  A f t e r  A u g u s t ;  t h e  l a t t e r  p a r t  o f  A u -

g u s t  s h e  c a m e  b a c k  a g a in .

Q . I  h a v e  a  n o te  h e r e ;  I  m a y  b e  w r o n g ,  b u t  I  

w a n t  t o  a s k  y o u ,  y o u  s a id  w h e n  y o u  s p o k e  a b o u t  

h e r  b e in g  a w a y ,  w h e n  s h e  r e t u r n e d  a n d  y o u  f o r -

g a v e  h e r — I  h a v e  a  n o te  t h e r e  t h a t  i t  w a s  a f t e r  

O c t o b e r  s h e  c a m e  b a c k ?  A .  I  f o r g a v e  h e r  n o th -

2q  i n g ;  I  d id n ’ t  k n o w  s h e  h a d  a n y t h i n g  t o  f o r g iv e .

Q . A f t e r  O c t o b e r  s h e  c a m e  b a c k  a n d  e v e r y -

t h i n g  w a s  a l l  r i g h t  f o r  a b o u t  t w o  w e e k s ;  is  t h a t  

i t ?  A .  Y o u  g o t  t h a t  w r o n g ;  I  t o l d  y o u  s h e  l e f t  

t h e  9 t h  o f  J u l y  a n d  c a m e  b a c k  i n  A u g u s t .

Q . W h e n  s h e  c a m e  b a c k  i n  A u g u s t  w a s  s h e  a l l  

r i g h t  f o r  a b o u t  . tw o  w e e k s ?  A .  Y e s .

Q . A f t e r  t w o  w e e k s  w h a t  h a p p e n e d ?  A .  A f t e r  

t w o  w e e k s  S h e  b e g a n  t o  g o  o u t  i n  t h e  a f t e r n o o n ;  

i t  lo o k e d  so  f u n n y ;  s h e  a lw a y s  m a d e  s o m e  e x c u s e ;

3Q s h e  h a d  t o  g o  t o  N e w  Y o r k ,  a n d  s o m e t im e s  o t h e r  

p la c e s ,  t o  N o r t h  B e r g e n — —

Q . E v e r y  t im e  s h e  w e n t  o u t  y o u  ’ p h o n e d  O l t -  

m e r ’ s s h o p ?  A .  Y e s .

Q . A n d  i t  h a p p e n e d  O l t m e r  w a s  a lw a y s  o u t?  

A .  N o t  j u s t  a lw a y s ,  b u t  t h r e e  o r  f o u r  t im e s .

Q . D id n ’ t  y o u  s a y  b e fo r e  i n  y o u r  t e s t im o n y  t h a t  

w h e n  y o u  t e le p h o n e d  h e  w a s  a lw a y s  o u t?  A .  

W h e n  s h e  w e n t  t o  N e w  Y o r k ,  t h a t  h e  w a s  i n  N e w

Y .o rk .

4 0  Q . Y o u  d id n ’ t  m e a n  t o  s a y  t h a t  e v e r y  t im e  y o u



t e le p h o n e d  t o  M r .  O l t m e r ’ s s h o p  i n q u i r i n g  

w h e t h e r  O l t m e r  w a s  t h e r e ,  t h a t  h e  w a s  a w a y ,  d o  
y o u ?  A .  N o t  e v e r y  t im e .

Q . E v e r y  t im e  y o u  h a d  s u s p ic io n  a b o u t  b e in g  

a w a y  w i t h  y o u r  w i f e ,  t h a t  y o u  te le p h o n e d  • t o  h is  

s h o p ;  w a s  h e  a lw a y s  a w a y ?  A .  Y e s ,  s o m e t im e s ;  

I  m i g h t  h a v e  b e e n  w r o n g ,  b u t  o n  t h r e e  o r  f o u r  

o c c a s io n s ;  s o m e t im e s  I  d id n ’ t  le a v e  t h e  h o u s e  t i l l  

o n e  o ’ c lo c k ,  a n d  d id n ’ t  k n o w  s h e  w a s  g o in g  o u t  

a n d  w e n t  o n  t h e  b u i l d i n g  a n d  a t t e n d e d  t o  m y  

w o r k  a n d  w o u ld  n o t  k n o w  s h e  w a s  a w a y .

Q . A r e  y o u  s u r e  t h a t  y o u r  w i f e  d id n ’ t  le a v e  

y o u r  h o m e  a t  t h e  t im e s  y o u  s p e a k  o f ,  b e c a u s e  o f  

y o u r  i l l  t r e a t m e n t  o f  h e r ?  A .  W h a t  t im e s ?

Q . T h e s e  s e v e r a l  t im e s  y o u  s a y  s h e  w a s  a w a y  

f r o m  h e r  h o m e ?  A .  S h e  t o l d  m e  t h a t  a f t e r n o o n  

— t h a t  w a s  t h e  o n l y  w a y .

*Q. W h a t  d id  s h e  t e l l  y o u ?  A .  T h a t  O l t m e r  

t o l d  h e r  t o  s a y  I  w a s  m is t r e a t i n g  h e r ,  a n d  h e  

c o u ld  g e t  h e r  a w a y  f r o m  m e ;  a n d  h e  g a v e  h e r  

m o n e y  t o  s t a r t  a  d iv o r c e  c a s e  w i t h ,  a n d  t h a t  h e  

w o u ld  t a k e  h e r  a n d  t h e  b o y ,  b u t  t h e  l i t t l e  g i r l ,  I  

c o u ld  k e e p  h e r ,  a n d  h e  w o u ld  g iv e  h is  b ig  c h i ld r e n  

a w a y ,  a n d  k e e p  t h e  t w o  l i t t l e  o n e s  o r  t h r e e  l i t t l e  

o n e s , a n d  k e e p  m y  b ig  b o y  b e tw e e n  t h e  t w o  o f  

t h e m ,  a n d  m y  l i t t l e  g i r l  I  c o u ld  k e e p  m y s e l f .

Q . S h e  t o l d  y o u  a l l  t h i s ?  A .  S h e  t o l d  m e  t h a t .

Q . H a v e  y o u  g o t  a f f e c t io n  f o r  y o u r  c h i ld r e n ?  

A .  W h a t ?

Q . D o  y o u  lo v e  y o u r  c h i ld r e n ?  A .  I  c e r t a in l y  

d o ;  I  h a v e  lo v e  f o r  m y  c h i ld r e n .

Q . I f  y o u r  w i f e  h a s  b e e n  g o in g  o n  i n  t h e  w a y  

s h e  h a s  w i t h  O l t m e r ,  d o  y o u  t h i n k  y o u r  w i f e  

w o u ld  b e  t h e  p r o p e r  o n e  t o  h a v e  c u s to d y  o f  y o u r  

c h i ld r e n ?  A .  I  le a v e  t h a t  t o  t h e  c o u r t ;  I  w a n t  

t h i s  c a s e  s e t t le d  a n d  I  w i l l  t a k e  c a r e  o f  t h a t ;  m y  

l a w y e r  a d v is e d  m e  n o t  t o  m a k e  a n y  b r e a k  f o r  t h e  

c h i ld r e n  u n t i l  t h i s  w a s  p r o v e n .

Q . Y o u  n e v e r  t o l d  y o u r  w i f e  y o u  w e r e  g o in g
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t o  g e t  a  d iv o r c e ?  A .  W h a t  is  t h e  u s e ?  I  n e v e r  

s p o k e  m u c h  t o  h e r .

Q . Y o u  n e v e r  t o l d  y o u  w i f e  y o u  w e r e  g o in g  t o  

g o  t o  c o u r t ?  A .  A g a in s t  h e r ?

Q . Y o u  n e v e r  t o l d  h e r  y o u  w e r e  g o in g  t o  t r y  

t o  g e t  t h e  c u s to d y  o f  t h e  c h i ld r e n  a w a y  f r o m  h e r ?  

A .  I  n e v e r  t o l d  t h a t .

Q . H o w  m u c h  d o  y o u  p a y  y o u r  w i f e  e v e r y  w e e k ?

O b je c te d  to .

Q . S u r e  o f  t h a t ?  A .  Y e s .

Q . D id  y o u  e v e r  s a y  t o  a n y b o d y  t h a t  y \> u  h a d  

in t e r c o u r s e  w i t h  o t h e r  w o m e n ?  A .  N o t  t h a t  I  

k n o w  o f .
Q . Y o u  w o u ld  n o t  h a v e  t o l d  t h e m  so  i f  i t  w a s  

u n t r u e ,  w o u ld  y o u ?  A .  I  m i g h t  h a v e  s a id  i t  f o r  

f u n .
Q . D o  y o u  r e m e m b e r  a n y  o c c a s io n  w h e n  ^ o u  

2q  s a id  i t  f o r  f u n ?  A .  N o .
Q . D id  y o u  e v e r  t e l l  H e r m a n  O t t e n  i f  h e  w o u ld  

t e s t i f y  i n  t h e  c o u r t  f o r  y o u ,  y o u  w o u ld  g iv e  h im  

m o n e y ?  A .  N o ,  n e v e r  i n  y o u r  l i f e ,  n o .

Q . Y o u  t h i n k  t h a t  is  v e r y  la u g h a b le ,  d o  y o u ?  

A .  I t  c e r t a in l y  i s ;  h e  is  a  s o re h e a d ,  t h a t  b o y ,  b e -

c a u s e  I  s a c k e d  h im .
Q . Y o u  a r e  a  s o r e h e a d  a g a in s t  O t t e n  y o u r s e l f ?  

A .  Y e s .

Q . S o  y o u  t h i n k  b e c a u s e  h e  is  a  s o r e h e a d  h e  is  

39 g o in g  t o  p e r ju r e  h im s e l f ?  A .  T h a t  b o y ?

Q . Y e s ?  A .  I  n e v e r  s p o k e  t o  t h a t  b o y  s in c e  

h e  l e f t  m e . I  s e n t  m y  w i f e  n o t ic e  w h e n  s h e  l iv e d  

i n  W i l l o w  A v e n u e — I  see  t h a t  b o y  g o in g  i n  a n d  

o u t  o f  t h e  h o u s e , a n d  I  s e n t  n o t ic e  i f  s h e  d id n ’ t  

d o  a w a y  w i t h  t h a t  b o y  I  w o u ld  t a k e  t h e  s u p p o r t  

a w a y  f r o m  h e r  a n d  t a k e  c h a r g e  o f  t h e  c h i ld r e n .

Q . I n  M a r c h ,  1 9 0 4 , i n  y o u r  o w n  a p a r t m e n t s ,  

a n d  i n  t h e  p r e s e n c e  o f  H e r m a n  O t t e n ,  d id n ’ t  y o u  

b e a t  y o u r  w i f e  a n d  k n o c k  h e r  i n t o  a  c o a l  s c u t t le ,  

4 0 *  a n d  w h i l e  s h e  w a s  i n  t h a t  p o s i t i o n  p u n c h  h e r ?
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A .  N o ;  i n  M a t c h — o n e  m o r n in g  i t  w a s  a f t e r  s h e  

w e n t  t o  s o m e  d a n c e — w h e n  w e  g o t  u p  t h a t  m o r n -

in g ,  I  t o l d  h O r t h a t  i f  t h a t  b u s in e s s  w a s  n o t  

s to p p e d ,  I  s a id  I  w o u ld  c e r t a in l y  p u t  a  s to p  t o  i t ;  

t h e n  s h e  s a y s  “ I  j u s t  w a n t  t o  l e t  y o u  k n o w  I  d o n ’ t  

n e e d  y o u  a n y  m o r e ;  I  g o t  a  p la c e  t o  g o ; ”  a n d  th e n  

o f  c o u r s e  w e  h a d  w o r d s  t o g e t h e r ;  i t  w a s  h e r  h a b i t  

t o  t h r o w  s o m e t h in g  a t  m e , b u t  I  n e v e r  r a is e d  m y  

h a n d  t o  h i t  t h e  w o m a n ,  b e c a u s e  s h e  w a s  a lw a y s  

s ic k  a n d  u n d e r  t h e  d o c t o r ’ s c a re .

Q . Y o u  c a l le d  h e r  v i l e  n a m e s ?  A .  I  m ig h t  

h a v e  c a l le d  n a m e s —

Q . Y o u  c a l le d  h e r  a  F r e n c h  b a s t a r d  p r e t t y  

o f t e n ?  A .  I  m a y  h a v e  c a l le d —

Q . Y o u  r e m e m b e r  t h a t  w o r d ;  i t  w a s  a  f a m i l i a r  

w o r d  w i t h  y o u ,  w a s n ’ t  i t ?  A .  N o ;  I  m a y  h a v e  

s a id  w o r d s ,  b u t  I  n e v e r  r a is e d  m y  h a n d  t o  h e r .

Q . I  w i l l  r e m in d  y o u  o f  t h a t  o n e  e x p r e s s io n ?  

A .  I  d id n ’ t  u s e  t h a t ,  n o .

Q . D id  y o u  e v e r  c a l l  h e r  a  s o n  o f  a  b i t c h ?  A .  

I  m a y  h a v e  c a l le d  h e r  t h i n g s ;  I  d o n ’ t  a c k n o w le d g e  

n o w  w h a t  w o r d s ,  b e c a u s e  I  w a s  c e r t a in l y  e x c i te d  

w h e n  I  d id  t h a t .  I  m a d e  u p  m y  m in d  I  w o u ld  

n e v e r  h i t  h e r .

Q . Y o u  m i g h t  h a v e  a n d  n o t  r e m e m b e r ?  A .  

Y e s .

Q . Y o u  m i g h t  h a v e  s a id  t h a t ?  A .  S h e  s a id  1 

w a s  t o o  o ld  a n d  n o  g o o d , a n d  s h e  w a n te d  a  y o u n g -

e r  m a n .  I  n e v e r  r a is e d  m y  h a n d  t o  h i t  h e r .

Q . D id  y o u  e v e r  r a is e  a n y t h in g  e ls e  t o  s t r i k e  

h e r —  A .  I  n e v e r  g a v e  h e r  t h e  s a t i s f a c t io n ;  s h e  

w a s  j u s t  l o o k in g  f o r  m e  t o  d o  t h a t ,  s h e  w a n te d  

m e  t o  d o  t h a t  a n d  g e t  m e  a r r e s t e d ;  s h e  c a m e  in  

m y  o f f ic e  a n d  b r o k e  a  g la s s  la m p  o v e r  m y  h e a d ;  

s h e  w a n t e d  m e  t o  h i t  h e r — t h a t  w a s  t h e  w a y  s h e  

w a s  p u t  u p  b y  t h i s  m a n ,  b u t  I  a lw a y s  h a d  t h e  

c o n s c ie n c e  n o t  t o  t o u c h  h e r .  S h e  t o l d  m e  a f t e r -

w a r d s  t h e  m a n  s a id  s h e  s h o u ld  u s e  t h e  w o r d  

“ f i r e ”  t o  g e t  t h e  n e ig h b o r s  in .

Q . O n  t h e  o c c a s io n  y o u  w e r e  b r o u g h t  b e fo r e
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R e c o r d e r  S t a n t o n ,  d id n ’ t  s h e  h a v e  m a r k s  u p o n  

h e r  a r m ?  A .  N o ;  t h e  R e c o r d e r  a s k e d  h e r  t o  

s h o w  m a r k s  a n d  s h e  d id n ’ t  h a v e  a n y .

Q . S h e  d id  c h a r g e  y o u  w i t h  b e a t in g  h e r ?  A .  

S h e  s a id  I  c a l le d  h e r  v i l e  n a m e s ;  s h e  m a d e  a  c o m -

p l a i n t — s h e  w a n t e d  a  s e p a r a t io n .

Q . S h e  m a d e  a  c o m p la in t  t h a t  y o u  b e a t  h e r ,  

d id n ’ t  s h e ?  A .  I  g u e s s  s h e  d id  a t  t h a t  t im e .

Q . W h y  d id  y o u  s a y  a  l i t t l e  w h i l e  a g o , w h e n  I  

-|Q a s k e d  y o u ,  t h a t  s h e  d id n ’ t  m a k e  a n y  s u c h  c o m -

p l a i n t — t h a t  t h e  f i r s t  c o m p la in t  s h e  m a d e  wTa s  

t h a t  ¿she w a n t e d  a  s e p a r a t io n ?  A .  She s a id  I  

m is t r e a t e d  h e r  a n d  w a n t e d  a  s e p a r a t io n ;  t h a t  is  

t h e  o n l y  t h i n g  I  k n o w ;  a n d  R e c o r d e r  S t a n t o n  a s k -

e d  i f  s h e  d id n ’ t  g e t  w e l l  s u p p o r t e d ;  s h e  s a id  y e s . 

H e  t o l d  h e r  i f  t h e  t h i n g  c o n ie s  u p  a g a in  s h e  h a s  

g o t  t o  s h o w  m a r k s . .

Q . S h e  w i t h d r e w  t h e  c o m p la in t ;  s h e  d id  n o t  

p r e s s  t h e  c o m p la in t ?  A .  N o ;  R e c o r d e r  S ta n t o n  

2 0  d is m is s e d  i t ;  R e c o r d e r  S t a n t o n  t o l d  h e r  t h a t  i f  

s h e  c a m e  t h e r e  a g a in — w h e n  I  t o l d  h im  s h e  b e g in  

t o  r u n  t o  m a s q u e r a d e s  a n d  b e g in  t o  le a r n  t o  

d a n c e ,  w h ic h  s h e  n e v e r  k n e w  b e fo r e — t h e n  R e -

c o r d e r  S t a n t o n  s a id  i f  s h e  c a m e  t h e r e  a g a in  t o  

m a k e  a  c o m p la in t  a b o u t  m e  s h e  h a d  t o  s h o w  

m a r k s .

Q . D id  I  u n d e r s t a n d  y o n  t o  s a y  t h a t  y o n  w e r e  

n e v e r  b r o u g h t  b e fo r e  R e c o r d e r  S t a n t o n ,  e x c e p t  

t h a t  o n e  t im e ,  o n  c o m p la in t  o f  y o u r  w i f e ?  A .  

30 O n ly  o n c e .

Q . H a v e  y o u  e v e r  b e e n  c o n v ic te d  o f  c r im e ?  A .  

I  h a d  o n e  f e l l o w  b y  t h e  n a m e  o f  M r .  F e r r i s ,  w e  

h a d  w o r d s  t o g e t h e r .

Q . Y o u  w e r e  c o n v ic te d ?  A .  N o .

Q . W e r e n ’ t  y o u  t r i e d  f o r  t h a t  c a s e ?  A .  N e v e r  

t r i e d ;  M r .  F e r r i s  a n d  I  h a d  w o r d s ,  a n d  t h e n  h e  

g o t  m e  b e fo r e  R e c o r d e r  S t a n t o n ,  a n d  t h a t  is  a l l :  

I  n e v e r  g o t  n o  f in e  o r  c h a r g e ;  R e c o r d e r  S t a n t o n  

d is m is s e d  t h e  c a s e .
4 0  Q . W e r e n ’ t  y o u  u s t a i r s  i n  t h i s  c o u r t  a n d  p le a d -
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e d  g u i l t y  t o  s t r i k i n g  F e r r i s ?  A .  I  n e v e r  w a s  i n  

n o  c o u r t  r o o m  b e fo r e  t h i s  o n e .

Q . W e r e  y o u  e v e r  f in e d  b y  S ta n t o n ?  A .  N e v e r ;  

I  w a s  n e v e r  i n  n o  j a i l  a n d  n o  c o u r t  r o o m .

R E - D I R E C T  E X A M I N A T I O N  b y  M r .  W e l l e r :

Q . Y o u  s a y  y o u  w e n t  o n e  t im e  w i t h  M r .  O l t m e r  

a n d  h is  w i f e  t o  s o m e  b a l l  o f  a  lo d g e  y o u  b o t h  b e -

lo n g e d  t o — w h a t  lo d g e  is  t h a t ?  A .  T h is  w a s  a  

b a l l ,  w h a t  h e  b e lo n g e d  t o ;  s o m e  s in g in g  s o c ie ty ;  

t h a t  is  t h e  t im e  h is  w i f e  w a s  l i v i n g ;  h im  a n d  h is  

w i f e  a n d  m e  a n d  m y  w i f e  w e n t .

Q . D o  y o u  b o t h  b e lo n g  t o  t h e  s a m e  lo d g e ?  A .  

W e  b e lo n g e d  t o  t h e  K n ig h t s  o f  P y t h ia s ,  b u t  t h a t  

w a s n ’ t  t h e  lo d g e ;  t h i s  w a s  a  s in g in g  s o c ie ty .

Q . Y o u  w e r e  a s k e d  a b o u t  t h e  t im e  y o u  c a m e  to  

o u r  p la c e  w i t h  a  r e v o l v e r ;  y o u  s a w  m e  o n  o n e  

o t h e r  o c c a s io n  w h e n  y o u  c a m e  t o  t h e  o ff ic e ?  A .  

Y e s .
Q . D o  y o u  r e m e m b e r  m y  t r y i n g  t o  q u ie t  y o u  

o n e  m o r n in g ?  A .  Y e s .
Q . W h a t  w e r e  y o u  g o in g  t o  d o  t h a t  m o r n in g ?

M R .  F A L L O N — O b je c te d  t o  a s  im m a t e r -

i a l .

T H E  C O U R T — I  t h i n k  w e  h a v e  g o n e  f a r  

e n o u g h  i n t o  t h a t .

Q u e s t io n  w i t h d r a w n .

R E - C R O S S  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . Y o u  s a y  t h a t  t h e  o n ly  t im e  y o u  w e r e  t o  a 

p la c e  w i t h  y o u r  w i f e  w h e n  O l t m e r  w a s  p r e s e n t ,  

w a s  a t  Q u a r t e t t e  C lu b  H a l l ?  A .  N o ,  I  d id n ’ t  

s a y  t h a t  t h a t  w a s  t h e  f i r s t .
Q . I  u n d e r s t o o d  y o u  t o  s a y  t h a t  w a s  t h e  o n ly  

t im e ?  A .  N o ;  w e  w e n t  t w i c e ;  a b o u t  t w i c e  w e
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w en t a lto g eth er a fte r  th a t; th a t is about four 
or five y ears ago.

Q. L et me d irect your atten tio n  to another 
v isita tio n  you had w ith  your w ife ; do you rem em -
ber going to L ak e  H opatcong w ith  your w ife  and 
O ltm er being in your com pany? A . Y es.

Q. Do you rem em ber strik in g  your w ife  in the 
face  th a t d ay? A . No.

Q. D id you strik e  her? A . No.

10 B Y  MR. W E L L E R :

Q. A fte r  your w ife  le ft  you the la s t  tim e, do 
you rem em ber on one occasion speaking to Mr. 
O ltm er about her h avin g le ft  you? A . The la st  
tim e?

Q. Y e s?  A . No.
Q. A t  any tim e a fte r  she le ft  you, did you speak 

to O lm er about it?  A . Y es, la s t  sum m er—yes, 
in Ju ly. I m ean 1904; he seen me every  day.

20 Q. W hen he spoke about the w ife  having 
le ft  you, w h a t did he say?

MR. F A L L O N — O bjected to, as it  ap -
pears if  anything, tran spired  before th at, 
he forgave  his w ife  for it.

Question allow ed.
* *  ^  *  /

3 Q D efendant p rays th a t an exception m ay
be allow ed, and it  is allow ed, and signed 
and sealed  accordingly.

C. W . P A R K E R , J.

Q. W h a t did he say  to you? A . 'H e  w as fe e l-
ing sorry  for me; he even told  me w h at la w yer 

40 to take—
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Q. W h a t did he say about the w ife, the likeli* 
hood of you and your w ife  ever livin g togeth er 
again ? A . H e w as try in g  to come to me and 
find out the w a y  it  looked to me, and afterw ard s 
he w as going back to her and te ll w h at he found 
out.

B Y  MR. F A L L O N :

Q. Y o u  say th a t O ltm er did speak to you about 
your w ife, or about your w ife  having le ft  you, and 
fe lt  sorry? A . Y es.

Q. Do you rem em ber you had had a law yer 
nam ed P eters, a t  th a t tim e— em ployed by you? 
A . Y es.

Q. Do you rem em ber th a t the only conversa-
tion you had w ih  O ltm er th a t tim e, w as th a t you 
asked him if  he w ould recom mend you a law yer? 
A . Y es, sir, I had conversation over it.

Q. Do you rem em ber the conversation? A. 
Some of it. H e w ould ask me every day—

Q. H e expressed sorrow  for you, didn’t  he? A. 
Y es.

D A N IE L  D O N A H U E , called  as a w itness on 
b eh alf of the p laintiff, and sworn, testified as fc 1- 
low s:

D IR E C T  E X A M IN A T IO N  by Mr. W eller:

Q. W h ere do you live? A . 557 Second Street, 
Hoboken.

Q. A re  you a m arried m an? A . Y es, sir.
Q. H ow  long have you been m arried? A . G o-

ing on five years.
Q. D id you ever w ork for Mr. R ust, the p lain-

tiff in this case? A. Been w orking for him— you 
mean em ployed?
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Q . Y e s ?  A .  Y e s ;  I  a m  e m p lo y e d  b y  h im  s in c e  
t h e  s t a r t i n g  i n  o f  1 9 0 3 .

Q . H o w  lo n g  d id  y o u  k n o w  h im  b e fo r e  t h a t ?  

A .  I  l i v e d  i n  h is  h o u s e  f o r  a b o u t  t w o  m o n t h s ,  a n d  

t h a t  is  a l l  I  k n o w  o f  h im  b e fo r e  t h a t ;  b u t  I  k n e w  

h im  b e in g  a  b o s s  m a s o n ,  b u t  n e v e r  t o  s p e a k  t o  
h im .

Q . A n d  y o u  h a v e  b e e n  g o in g  t o  h is  h o u s e  f o r  

a b o u t  f iv e  y e a r s ?  A .  N o ,  s i r !  I  h a d  b e e n  l i v i n g  
IQ  i n  h is  h o u s e .

Q . S in c e  t h a t  t im e  h a v e  y o u  b e e n  g o in g  t o  h is  

h o u s e , b a c k  a n d  f o r t h ?  A .  Y e s ;  I  h a v e  b e e n  

w o r k in g  t h e r e  a n d  h a v e  b e e n  i n  t h e  y a r d  t h r e e  
o r  f o u r  t im e s  e v e r y  w e e k .

Q . U p  t o  1 9 0 4  h o w  d id  h e  a n d  h is  w i f e  l iv e ?  A .  

I  n e v e r  h e a r d  a n y t h i n g  b e tw e e n  h is  w i f e — n o  

q u a r r e ls ;  t h e y  l i v e d  i n  p e a c e , a s  f a r  a s  I  c o u ld  
ju d g e .

Q. D id you know  the defendant, Mr. O ltm er? 
2 0  A . Y es, sir.

Q . D id  y o u  e v e r  see  h im  c o m e  t o  M r .  R u s t ’ s 

h o u s e ?  A .  W e l l ,  I  n e v e r  t o o k  m u c h  n o t ic e  i n  

1 9 0 3 , h is  g o in g  t o  t h e  h o u s e , b u t  i n  1 9 0 4  I  d id .

Q . H o w  o f t e n  d id  y o u  se e  h im  c o m e  th e r e ?  A .  

S o m e t im e s  h e  c a m e  o n c e  o r  t w i c e — t h r e e  t im e s ;  

o t h e r  t im e s  h e  m i g h t  n o t  c o m e  a t  a l l .  I f  h e  h a p -

p e n e d  t o  c o m e  i n  t h e  y a r d  h e  w o u ld  a s k  i f  t h e  

b o s s  w a s  a t  h o m e ,  a n d  o t h e r  t im e s  h e  w o u ld  

c o m e  i n  a n d  a s k  f o r  a  c a n  f u l l  o f  c e m e n t ,  f o r  

3q  f i x i n g  p ie r  c a p s .

Q . W e r e  y o u  e v e r  o u t  i n  t h e  y a r d  w h e n  h e  

c a m e  th e r e ?  A .  I  h a v e  b e e n  i n  t h e  y a r d  a n d  s e e n  

h im  c o m in g  d o w n  t h e  s t a i r s .

Q . W h e r e ?  A .  W h e r e  M r .  R u s t  l iv e d ,  i n  t h e  

o f f ic e .

Q . H o w  o f t e n  d id  y o u  s e e  h im  c o m in g  d o w n  

s t a i r s ?  A .  T h a t  I  c o u ld n ’ t  s a y  e x a c t l y ,  b u t  I  

s e e n  h im  t h r e e  o r  f o u r  t im e s  C Q m in g  d o w n  th e r e .

Q. W ho w as up there? A . Mr. R u st’s w ife. 
40 Q. Did you speak to him on these occasions?



43

A . W ell, som etim es he m ight speak to me and 
oth er tim es he m ight w a lk  in and m ight say 
“ hello ,”  and go righ t ahead.

Q . D id  y o u  e v e r  see  t h e  w i f e  t h e r e  w h i l e  h e  w a s  

th e r e ?  A .  I  o f t e n  c a m e  i n  t h e  y a r d  a n d  h e  w a s  

t a l k i n g  t o  M r s .  R u s t  a t  t h e  d o o r .

Q . D o  y o u  r e m e m b e r  t h e  1 2 th  o f  N o v e m b e r ,  

1904? A . Y e s , sir.
Q . W h a t  w a s  g o in g  o n  i n  O d d  F e l lo w s ’ H a l l  

t h a t  n ig h t ?  A .  M y  w i f e  w a s  g o in g  t o  t h e  C y c le  

b a l l ;  s h e  g o t  a c c o m p a n ie d  b y  h e r  o t h e r  t w o  s is -

t e r s ,  D o r a  Y io n  a n d  N e l l i e  B e h r e n s ;  t h e y  a n d  

M r s .  R u s t  w a s  g o in g  t o  t h e  D e fe n d e r  C y c le  b a l l ;  

s h e  b r o u g h t  t h e  t w o  y o u n g  o n e s  t o  m y  h o u s e  a n d  

s h e  p u t  o n  t h e  m a s q u e r a d e ;  s h e  s a id  t h a t  J o h n ,  

h e r  h u s b a n d ,  k n o w e d  s h e  w a s  g o in g  t o  a  b a l l ,  b u t  

d id n ’ t  k n o w  s h e  w a s  g o in g  t o  a  m a s q u e r a d e ;  so  

t h e  b o y  h a d  f i f t e e n  c e n ts ;  I  w a s  g o in g  t o  t h e  

t h e a t r e ,  a n d  t o o k  t h e  b o y  w i t h  m e —

M R . F A L L O N — I  o b je c t  t o  a n y  f u r t h e r  

c o n v e r s a t io n .

T H E  C O U R T — W e  h a v e  g o t  th e m  in  n o w .  

G o  o n  w i t h  y o u r  s to r y .

T H E  W I T N E S S — M e  a n d  t h e  b o y  w e n t  

t o  t h e  E m p i r e  T h e a t e r ;  t h e  l i t t l e  g i r l  w a s  

l e f t  w i t h  t h e  w o m a n  t h a t  l i v e d  n e x t  d o o r  

t o  m e , a  w o m a n  b y  t h e  n a m e  o f  M r s .  L y n c h .

Q . T h a t  is  M r s .  R u s t ’ s l i t t l e  g i r l ?  A .  M r s .  

R u s t ’ s l i t t l e  g i r l ,  w i t h  t h i s  w o m a n  b y  t h e  n a m e  

o f  M r s .  L y n c h ;  a n d  I  h a d  t h e  b o y  t o  t h e  t h e a t r e .  

W h e n  I  c a m e  h o m e  t h e  w o m a n  s a id  s o m e th in g  

a b o u t  t a k i n g  t h e  y o u n g  o n e  o u t  o f  t h e r e ;  I  t o o k  

h e r  t o  m y  h o u s e ;  I  p u t  t h e  l i t t l e  g i r l  i n t o  b e d , a n d  

m e  a n d  t h e  b o y  l a y  d o w n  o n  t h e  lo u n g e ;  I  d o z e d  

o f f  t o  s le e p  a n d  t h e  l i t t l e  g i r l  w a s  a s le e p ;  M r s .  

R u s t  c a m e  i n  t h e  h o u s e —

Q . W h a t  t im e  w a s  t h is ?
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m o r ni n g s h e c a m e ; I di d n’ t l o o k a t t h e cl o c k ; I 

a s k e d m y w i f e a n d s h e s a i d i t w a s t w o o’ cl o c k ; 

s h e w e n t i n t o t h e f r o n t r o o m ; I t h o u g h t s h e w a s 

t a k i n g off h e r m a s q u e r a d e cl o t h e s t h e r e ; I di d n’ t 

k n o w w h a t s h e w a s d oi n g ; s h e w a s i n t h e f r o n t 

r o o m, a n d I s ai d w h a t ti m e i s i t.  I s e e n h e r 

h o m e, a n d s h e s ai d J o h n w o ul d h a v e —

M R. F A L L O N — I o b j e c t t o w h a t s h e s ai d.

1 0
T H E C O U R T — N e v e r m i n d w h a t s h e 

s ai d.

Q. T h e n s h e t o o k t h e c h il d r e n h o m e, di d s h e ? 

A . B o t h m e a n d h e r ; I w e n t a r o u n d w i t h h e r ; I 

s ai d t o h e r, “ W h y di d n’ t y o u c o m e h o m e w i t h 

m y w i f e ” — ■

M R. F A L L O N — I o b j e c t t o a n y c o n v e r s a - 

2 q   ti o n b e t w e e n t h i s w i t n e s s a n d M r s. R u s t.

• O b j e c ti o n s u s t ai n e d.

Q. D i d y o u n o ti c e a n y c h a n g e u n til 1 9 0 4 ?  A . 

W e ll, t h e w o m a n a l w a y s s e m e d t o b e a g o o d w o -

m a n i n 1 9 0 3, a n d a r o u n d t h e h o u s e, a n d i n 1 9 0 4 

s h e s e e m e d d iff e r e n t; n o t h i n g s e e m e d t o p l e a s e 

h e r ; s h e w a n t e d t o g o t o d a n c e s, a ll t h e ti m e t a l k -

i n g a b o u t t h e m ; li k e a s i f s h e w a s g e t ti n g c r a z y 

3 0  f o r d a n c e s.

Q. H o w di d s h e t r e a t h e r h u s b a n d i n 1 9 0 4 ?  A. 

I d o n’ t k n o w h o w s h e t r e a t e d hi m —

Q. D o y o u r e m e m b e r t h e 5 t h o f A p r il, 1 9 0 4 ? 

A . S h e l e f t t h e h o u s e I b eli e v e i n A p r il, t h e 5 t h.

Q. W h a t w a s t h e q u a r r e l a b o u t, d o y o u k n o w ? 

A . I w a s i n t h e c ell a r, a n d I h e a r d h e r t e lli n g —

M R. F A L L O N — I o b j e c t t o t h i s li n e o f 

t e s ti m o n y.  I d o n o t s e e h o w t h e y c a n e x - 

4 0  p e c t t o u s e i t a g a i n s t t h e d e f e n d a n t.
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Q. Ju st w h at w as it  about? A* W ell, he w an t-
ed her to s ta y  aw a y  from  balls, and picnics, and 
about th a t th ey  quarrelled.

Q. D id she leave a t  th a t tim e? A . She le ft  a t 
th a t tim e and stayed  aw ay for tw o days.

Q. Do you rem em ber the occasion in Ju ly  when 
she le ft  him ? A . No; I rem em ber she w ent aw ay 
from  the house in Ju ly , and I believe it  w as in 
J u ly  th a t she w as doing som ething in Recorder 
S tan ton ’s court; Mr. R u st cam e to my house.

Q. Y o u  don’t  know  ex a ctly  the date? A . I 
don’t  know  e x a ctly  the d ate  it  w as when he w as 
going up before R ecorder Stanton, I can’t bring 
th a t to m em ory; I did know it.

Q. Y ou  spoke about their having th a t quarrel 
in A p ril, and Mr. R u st w anted her to stay  aw ay 
from  b a lls ; who told  him she w as to a b a ll; had 
you told  Mr. R u st?

MR. F A L L O N — I object to th a t as im -
m ateria l.

T H E  CO U R T— I do not think it is m a-
teria l.

Q. Mr. R u st has testified  to an occasion when 
he w ent up on the h ill and saw  Mr. Oltm er and 
his w ife ; w ere you along w ith  Mr. R u st th a t tim e? 
A . Y es, sir.

Q. W h a t tim e did you and Mr. R ust go to the 
h ill?  A . W ell, I believe it  w as around seven 
o’clock w e le ft, but w e had been there before; w e 
w atched and nobody cam e along; both Mr. R ust 
and me had been there before this night.

Q. D id you go up togeth er this night, or did 
you go ahead of him ? A . The tw o of us w ent to-
gether.

Q. W hen you got up there, w hereabouts on the 
h ill did you go? A . B oth  Mr. R u st and me stayed 
r ig h t by the corner of G ray  S treet and C entral
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A ven u e; not quite on the corner; there is em pty 
lo ts; Mrs. R u st lived  on G ray  Street.

Q. Go rig h t on? A . She cam e out one n ight 
and w alk ed  up as fa r  as C en tral A ven u e; th a t 
w as not the n ight— this n igh t she cam e out of 
the house and she w alk ed  up there as fa r  as the 
tra n sfe r  station , and w hen she got as fa r  as the 
tra n sfe r  station  she m et Mr. Oltm er.

Q. A n d  then w h at?  A . They cam e down arm  
in arm, down P aterson  A ven ue to C entral, and I 
told  Mr. R u st to tak e  his tim e and le t  hem go 
ahead, and le t them  only ju st cross the street; 
I couldn’t  hold him and he w en t over; I don’t 
know  how  it  w as, but Mr. O ltm er pulled out and 
h it him, and he h it O ltm er, and O ltm er ran.

Q. W h ere did he run to? A. On the cliffs, 
W e st H oboken— P alisad e  A ven ue; I don’t  know 
w h at becam e of him ; w e couldn’t  see any m ore; 
he jum ped off there, I guess.

20 MR. F A L L O N — I object to the w itn ess’s 
conclusions.

B Y  T H E  CO U R T:

Q. H e disappeared, you say? A . Y es.

B Y  MR. W E L L E R :

Q. H ow  fa r  did you fo llow  him ? A . A s  fa r  as 
3 q  We could, up to the cliffs.

Q. A n d  he w as gone? A . W hen he w as gone 
w e w ere on top.

C R O SS E X A M IN A T IO N  by Mr. F allo n :

Q. Mr. R u st had a stone in his hand w hen he 
m et O ltm er, didn’t  he? A . Mr. R u st didn’t  have 
an yth in g  in his hand.

Q. A re  you sure O ltm er struck  R u st? A . Y es, 

40 sir.
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Q. H bw near tvdre you when this occurred? A . 
A b o u t five feet.

Q . W e r e  t h e r e  o n ly  t h e  t w o  o f  y o u ?  A .  T h e r e  

w a s  a  b ig  g a n g  o f  f e l l o w s  o n  t h e  c o r n e r ,  b u t  o n ly  

t h e  t w o  t h a t  w e  k n e w .

Q . T h a t  is ,  o n l y  y o u  a n d  h e ?  A .  M r .  R u s t  a n d  

m e .

Q . H o w  d o  y o u  r e m e m b e r  th e s e  d a te s  t h a t  y o u  

h a v e  t e s t i f i e d  t o  so  w e l l?  A .  W h a t  d a te s ?

Q . A p r i l  5 , 1 9 0 4 , f o r  in s ta n c e ?  A .  B e c a u s e  I  

h a v e  b e e n  t e s t i f y i n g  b e fo r e .

Q . W h e r e ?  A .  I n  J e r s e y ,  w h e n  M r s .  R u s t  w a s  

b r i n g in g  s o m e  k i n d  o f  a n  a c t io n  a g a in s t  h e r  h u s -

b a n d .
Q . W h e n  w a s  t h a t ?  A .  L a s t  y e a r ,  1 9 0 4 ; s h e  

w a s  g o in g  t o  b r i n g  u p  a  c a s e , f o r ,  I  d o n ’ t  k n o w  

w h e t h e r  i t  w a s  a  d iv o r c e  c a s e  o r  w h a t  i t  w a s ;  b u t  

s h e  w a s  b r i n g in g  u p  a  c a s e  a g a in s t  h im ,  s o m e  

c a s e , t h a t  s h e  w a n t e d  t o  g e t  s e p a r a te d — I  w a s  

b r o u g h t  t o  t h e  la w y e r .
Q . Y o u  w e r e  b r o u g h t  t o  h e r  la w y e r ?  A .  H is  

l a w y e r .
Q . W h o  w a s  h is  la w y e r ?  A .  T h a t  I  c o u ld n ’ t  

t e l l  y o u ;  s o m e  m a n  in  J e r s e y .
Q . W Th a t  d id  y o u  s a y  t o  h is  l a w y e r  a b o u t  t h e  

o c c u r r e n c e  o f  A p r i l  5 , 1 9 0 4 ?  A .  I  t o l d  h im  t h a t  

s h e  l e f t  t h e  h o u s e .
Q . T h a t  is  a l l  y o u  d id  t e l l  h im ?  A .  T h a t  is  a l l .

Q . Y o u  m a d e  a n  a f f i d a v i t  a t  t h e  t im e ,  d id n ’ t  

y o u ?  A .  Y e s ,  s i r .
Q . A r e  y o u  s u r e  n o w  t h a t  a l l  y o u  t o l d  h im  w a s  

s h e  l e f t  t h e  h o u s e ?  A .  Y e s ,  a n d  t h a t  I  a lw a y s  s e e n  

t h e  p e o p le  l i v i n g  o n  g o o d  te r m s  u p  t o  t h i s ;  t h a t  

is  a l l  I  t o l d  h im .
Q . Y o u  d id n ’ t  t h i n k  t h e y  quarrelled  t h a t  t im e ?  

A .  U p  t o  t h a t  t im e  I  s a id  t h e y  l i v e d  o n  g o o d  

te r m s .
Q . * D id n ’ t  y o u  t e l l  t h a t  l a w y e r  t h a t  o n  A p r i l  

5 , 1 9 0 4 , R u s t  a n d  h is  w i f e  q u a r r e l le d ?  A .  S u r e ;  
I  t o l d  h im  t h a t  u p  t o  t h a t  t im e  t h e y  iv e  m  
p e a c e ;  h e  a s k e d  w h a t  I  k n e w .
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Q . I  w a n t  t o  k n o w  i f  y o u  t o l d  t h a t  l a w y e r  o n  

t h a t  o c c a s io n — w h e t h e r  y o u  t o l d  t h a t  l a w y e r  a t  

t h a t  t im e  t h a t  o n  t h a t  d a y  R u s t  a n d  h is  w i f e  h a d  

q u a r r e l le d ?  A .  O n  t h e  d a y  t h a t  I  w a s  o v e r ?

Q . O n  A p r i l  5 , 1 9 0 4 ?  A .  O n  A p r i l  5 , 1 9 0 4 — I  

d id n ’ t  t e l l  h im  t h e y  q u a r r e l l e d ;  t h a t  s h e  l e f t  h im .

Q . W h a t  d id  y o u  s a y  a b o u t  t h a t ,  o n  A p r i l  5 , 

1 9 0 4 — y o u  r e m e m b e r  t h e  q u a r r e l l i n g ?  A .  A b o u t  

M r s .  R u s t  le a v in g  h im .

i n  Q . Y o u  r e m e m b e r  t h a t  t h e y  q u a r r e l l e d ?  A .  

J u s t  t h e  d a y  b e fo r e  t h e  5 th ,  t h e  4 t h ;  s h e  l e f t  h im  

o n  t h e  5 t h  a n d  r e t u r n e d  o n  t h e  7 th .

Q . D id n ’ t  y o u  s a y  a  l i t t l e  w h i l e  a g o  i n  y o u r  

t e s t im o n y ,  t h a t  o n  A p r i l  5 , 1 9 0 4 , y o u  r e m e m b e r  

t h a t  t h e y  q u a r r e l l e d ,  a n d  t h a t  s h e  t h e n  l e f t  a n d  

s ta y e d  a w a y  t w o  d a y s ?  A .  S h e  l e f t  t h e r e  a f t e r  

q u a r r e l l i n g — -

Q . I  w a n t  t o  k n o w  w h a t  y o u  s a id ?  A .  T h a t  

i s  w h a t  I  s a id .

2 0  Q - W h a t  d id  y o u  m e a n  b y  j u s t  n o w  s a y in g  w h e n  

s h e  l e f t  i t  w a s  a  q u a r r e l?  A .  B e c a u s e  t h e  w o -

m a n  w o u ld  n o t  r u n  a w a y  f o r  n o t h in g ,  i f  t h e y  

d id n ’ t  h a v e  a  q u a r r e l .

Q . T h e n  y o u  a r e  g u e s s in g  a t  i t ?  A .  N o — ■

Q . I  a m  s p e a k in g  a b o u t  A p r i l  5 , 1 9 0 4 ?  A .  

A p r i l  5 , 1 9 0 4 , M r s .  R u s t  l e f t  h e r  h o m e .

Q . D id  t h e y  q u a r r e l  b e fo r e  s h e  l e f t ?  A .  Y e s ;  

t h e y  q u a r r e l l e d  b e fo r e  s h e  l e f t .

Q . O n  t h e  5 th ?  A .  O n  t h e  4 t h  I  h e a r d  th e m

3 0  q u a r r e l l i n g ,  n o t  o n  t h e  5 th . .

Q . W h y  d id n ’ t  y o u  s a y  b e fo r e  i n  y o u r  t e s t i -

m o n y  t h a t  t h e y  q u a r r e l l e d  o n  t h e  4 t h  a n d  s h e  

l e f t  o n  t h e  5 th ?  A .  I  d id n ’ t  k n o w  t h a t  w a s  w h a t  

y o u  w a n te d .

Q . H a v e  y o u  t a l k e d  w i t h  a n y b o d y ,  s in c e  y o u  

t a l k e d  t o  t h i s  l a w y e r  i n  J e r s e y  C i t y ?  A .  N o .

Q . Y o u  h a v e  m a d e  a  s t a t e m e n t  t o  s o m p b o d y ,  

h a v e n ’ t  y o u ?  A .  A  s t a t e m e n t  t o  M r .  R u s t ’ s 

la w y e r .

4 0  q . w i  le n  d id  y o u  m a k e  t h a t  s t a t e m e n t ;  a b o u t
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h o w  lo n g  a g o  I  m e a n ?  A .  A b o u t  a  w e e k  a g o .

Q . Y o u  t o l d  h im  th e n  i t  w a s  o n  A p r i l  5 , 1 9 0 4 , 

a n d  s h e  l e f t  h e r  h o m e  a n d  r e m a in e d  a w a y  t w o  
d a y s ,  d id  y o u ?  A .  Y e s ,  s i r .

Q . H o w  d o  y o u  r e m e m b e r  t h e  d a te  o f  N o v e m -

b e r  1 2 , 1 9 0 4 , so  w e l l?  A .  W e l l ,  I  g o t  a  t i c k e t  I  

h a d  f r o m  a  p a r t y  t h a t  is  l i v i n g  i n  t h e  h o u s e , a n d  

I  c a n ’ t  f o r g e t  t h e  d a t e ;  i t  w a s  t o  a  b a l l .

Q . I s  t h a t  t h e  o n ly  b a l l  y o u  e v e r  a t t e n d e d ?  A .

I  n e v e r  w e n t  t o  a  b a l l .

<Q. Y o u  d id n ’ t  g o  t o  t h i s  o n e ?  A .  N o .

Q . Y o u r  w i f e  w e n t?  A .  Y e s .

Q . D id n ’ t  y o u r  w i f e  e v e r  g o  t o  a n y  o t h e r  b a l l  

t h a n  t h a t  o n e ?  A  O h , y e s .

Q . C a n  y o u  r e m e m b e r  t h e  d a te  o f  a n y  o t h e r  

b a l l  s h e  a t t e n d e d ?  A .  W e l l ,  I  c a n ’ t  j u s t  r e m e m -

b e r  t h e  d a te s .

Q . Y o u  m e a n  y o u  p r e p a r e d  y o u r s e l f  b e fo r e -

h a n d ?  A .  I  d id n ’ t  h a v e  t o  p r e p a r e  m y s e l f .

Q . D id n ’ t  y o u  h a v e  t o  see  t h a t  t i c k e t  o f  N o v e m -  2 0  

b e r  12 , 1 9 0 4 ?  A .  I  d id n ’ t  h a v e  t o  see  i t ,  I  g o t  i t ;  

i t  is  a t  h o m e , t h e  t i c k e t .

Q . W h a t  im p r e s s e s  t h i s  u p o n  y o u r  r e c o l le c t io n ?

A .  B e c a u s e  I  h a v e  b e e n  b r o u g h t  u p  b e fo r e ,  a n d  I  

t h o u g h t  i t  w o u ld  b e  n e e d e d  a g a in .

Q . Y o u  w e r e  p r e p a r in g  f o r  j u s t  s u c h  a n  e m e r- i 

g e n c y  a s  t h i s ?  A .  Y e s ,  s i r .

Q . Y o u  e x p e c te d  R u s t  a n d  h is  w i f e  w e r e  g o in g  

t o  h a v e  t r o u b le ,  a n d  y o u  im p r e s s e d  th e s e  d a te s  

v e r y  f i n e l y  u p o n  y o u r  m in d ?  A .  Y e s ,  s i r .  30
Q . Y o u  e x p e c te d  y o u  w e r e  g o in g  t o  b e  c a l le d  

i n t o  c o u r t  t o  t e s t i f y  s o m e t im e  f o r  M r .  R u s t?  A .  

W e l l ,  I  d id n ’ t  e x p e c t  t o  b e  c a l le d  o n  a n y  m o r e  t o  

t e s t i f y .
Q . I f  y o u  d id n ’ t  e x p e c t  t o  b e  c a l le d  o n  t o  t e s -

t i f y ,  w h y  d id  y o u  t h i n k  i t  w a s  n e c e s s a ry  t o  r e -

m e m b e r  th o s e  t h in g s ?  A .  W e l l ,  I  t o l d  i t  t o  t h a t  

l a w y e r  i n  J e r s e y ,  w h a t e v e r  h is  n a m e  is  I  d o n ' t  

k n o w ;  w h a t  I  t o l d  h im ,  I  a lw a y s  b o r e  i t  i n  m y  

m in d . 40
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Q . W h y  d id  y o u  t h i n k  t h a t  i t  w o u ld  b e  n e c e s -

s a r y  f o r  y o u  t o  r e m e m b e r  th o s e  t h in g s ,  a n d  a b o u t  

t h e  d a te s  o f  q u a r r e ls  b e t w e e t  R u s t  a n d  h is  w i f e ?  

A .  B e c a u s e  I  s a w  t h e  w o m a n  a c te d  f u n n y ,  a n d  

t h o u g h t  t h e r e  w a s  g o in g  t o  b e  a  q u a r r e l .

Q . Y o u  t h o u g h t  s h e  a c te d  f u n n y  i n  A p r i l ,  1 9 0 4 ?  

A .  W e l l ,  t h e  w o m a n  d id n ’ t  s e e m  t h e  s a m e , a n d  

r i g h t  a f t e r  J a n u a r y ,  1 9 0 4 , t h e  s t a r t i n g  i n  o f  t h e  

y e a r ,  t h e  w o m a n  W o u ld  s e e m  a s  i f  s o m e t h in g  w a s  

w r o n g ;  I  w o u ld  c o m e  t o  t h e  y a r d ,  a n d  n o t  f i n d  

^  h e r ,  w h e n  I  w a s  s e n t  f o r  a  s e t  o f  p la n s  I  c o u ld n ’ t  

g e t  th e m .

Q . Y o u  d o n ’ t  k n o w  w h e t h e r  O l t m e r  w a s  t h e r e  

a t  t h a t  t im e ?  A .  I  d o n ’ t  k n o w  w h e t h e r  a n y b o d y  

w a s  t h e r e  o r  n o t .

Q . Y o u  u s e d  t o  g o  t h e r e  y o u r s e l f ?  A .  I n  t h e  

o f f ic e ;  t h e  o f f ic e  a n d  h o u s e  is  a l l  t o g e t h e r .

Q . Y o u  h a d  t o  g o  i n  t h r o u g h  t h e  s a m e  e n -

t r a n c e ?  A .  T h e  s a m e  e n t r a n c e ,  y e s .

Q . A n d  i t  w a s  n e c e s s a r y  f o r  y o u  a t  t im e s  t o  g o  

^  i n t o  t h a t  o f f ic e ?  A .  W h e n  M r .  R u s t  s e n t  f o r  m e .

Q . Y o u  h a v e  b e e n  i n  t h e  h o u s e  w i t h  h is  w i f e ,  

h a v e  y o u ?  A .  A lo n e ?  I  w a s  n e v e r  i n  t h e  h o u s e  

w i t h  R u s t ’ s w i f e  a lo n e .

Q . I  m e a n  w h e n  y o u  w e r e  s e n t  f o r  p la n s ?  A .  I  

m i g h t  g o  t o  t h e  d o o r  a n d  a s k  f o r  t h e  p la n s  f o r  a  

b u i ld in g .

Q . A r e  y o u  s u r e  y o u  n e v e r  s e t  y o u r  f o o t  i n  t h e  

b u i l d i n g  a t  a n y  t im e  M r s .  R u s t  w a s  in s id e ?  A .  

W e l l ,  t h a t  w a s  i n  t h e  b u i ld in g ,  a s  lo n g  a s  I  a m  i n
10

t h e  c e l la r .
Q . I  a m  s p e a k in g  o f  t h e  o f f ic e —  A .  I  n e v e r  

p u t  m y  f o o t  i n  t h e  r o o m  u n le s s  M r .  R u s t  wTo u ld  

c a l l  m e  u p s t a i r s .
Q . T h e r e  h a v e  b e e n  t im e s — ( in t e r r u p t e d )  A .  

I t  m a y  h a v e  b e e n  w h e n  I  w a s  i n  m y  o w n  r o o m .
Q . How l o n g  w e r e  y o u  l i v i n g  th e r e ?  A .  A b o u t  

t w o  m o n th s .
Q . D u r in g  w h a t  t im e  w a s  t h a t ?  A .  1 9 0 2 .
Q . W h a t  t im e  i n  1 9 0 2 ?  A .  I t  w a s  a b o u t  D e -  

4 0  c e m b e r ;  N o v e m b e r  o r  D e c e m b e r .
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Q . R u s t  a n d  O l t m e r  s e e m e d  t o  b e  p r e t t y  f r i e n d -

l y  r i g h t  s t r a i g h t  a lo n g  u p  t o  t h e  t im e  th e s e  t r o u -

b le s  s t a r t e d  i n  c o u r t  h e re ?  A .  Y e s ,  s i r ;  i f  h e  h a d  

p la n s ,  o r  w a s  g i v in g  a  f ig u r e  f o r  a  jo b  o r  a n y t h in g  

t h a t  h e  n e e d e d , M r .  R u s t  w o u ld  s e n d  m e  t o  M r .  

O l t m e r ’ s s h o p  f o r  i t .

Q . A n d  w h i l e  y o u  l i v e d  t h e r e  i n  1 9 0 2 , d o n ’ t  y o u  

r e m e m b e r  t h a t  O l t m e r  a n d  h is  w i f e  u s e d  t o  v i s i t  

R u s t  a n d  h is  w i f e ?  A .  O l t m e r  n e v e r  h a d  a n y  

w i f e  t h a t  I  h a v e  k n o w n ;  h is  w i f e  w a s  d e a d .

Q . Y o u  s a y  h is  w i f e  w a s  d e a d  i n  1 9 0 2 ?  A .  Y e s ,  

b e fo r e  I  e v e r  k n e w  h im .

Q . H o w  m a n y  w o m e n  w e n t  w i t h  M r s .  R u s t  i n  

t h a t  p a r t y  t o  t h e  m a s q u e r a d e  b a l l  y o u  s p e a k  o f?  

A .  A l l  I  k n o w  o f  is  m y  w i f e  a n d  h e r  t w o  s is te r s ;  

M r s .  R u s t  l e f t  m y  h o u s e  a n d  t h e y  w e n t  t o g e t h e r  

t o  t h e  b a l l .
Q . W h a t  t im e  d id  y o u  w i f e  r e t u r n ?  A .  A b o u t  

f iv e  o r  t e n  m in u t e s  a f t e r  tw o .

Q . L a t e r  t h a n  M r s .  R u s t?  A .  Y e s .

Q . Y o u  d id n ’ t  t h i n k  a n y t h in g  w r o n g  i n  y o u r  

w i f e  r e t u r n i n g  t h a t  t im e  i n  t h e  m o r n in g ?  A .  N o t  

w h e n  h e r  s is te r s  w a s  w i t h  h e r ;  I  n e v e r  t h o u g h t  

a n y t h i n g  t h e  m a t t e r  w i t h  a n y  o f  th e m .

Q . W h e n  d id  y o u  f i r s t  o b s e rv e  t h a t  t h e y  q u a r -

r e l le d ,  R u s t  a n d  h is  w i f e ?  A .  O h , I  h e a r d  t h e m ;  

w e l l ,  i t  w a s  a b o u t  F e b r u a r y  t h e y  s t a r t e d ,  i n  1 904 .

Q . A n d  t h e y  q u a r r e l l e d  f r e q u e n t l y ,  d id n ’ t  t h e y ?  

A .  W e l l ,  o n c e  i n  a  w h i l e ;  s o m e t im e s  s h e  w o u ld n ’ t  

s p e a k  t o  h im .
Q . Y o u  h e a r d  s c r e a m in g ,  d id n ’ t  y o u ?  A .  1 

n e v e r  h e a r d  t h e  w o m a n  s c re a m  i n  m y  l i f e .

Q . Y o u  h e a r d  M r .  R u s t  s t a t e  t h a t  s h e  s c r e a m -

e d  a n d  h o l le r e d  “ f i r e ” ; d id  y o u  e v e r  h e a r  t h a t ?  

A .  I f  s h e  d id  i t  w a s  a f t e r  w o r k in g  h o u r s .

Q . W h a t  w e r e  y o u r  w o r k in g  h o u r s ?  A .  W e l l ,  

f r o m  h a l f  p a s t  s e v e n  t o  f iv e  a t  n i g h t ;  s o m e t im e s  

a  l i t t l e  l a t e r ,  b e c a u s e  I  w a s  d r i v in g .
Q . Y o u  s a id  s h e  s e e m e d  t o  b e  a  g o o d  w o m a n  

u p  t o  1 9 0 4 , b u t  i n  1 9 0 4  s h e  s e e m e d  t o  c h a n g e ,
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d e s c r ib e  t o  t h e  C o u r t  a n d  j u r y  w h a t  y o u  m e a n  

b y  t h a t ?  A .  T h e  w o m a n  i n  1 9 0 4 , I  w a s  w o r k in g  

t h e r e ;  e v e r y  t im e  I  w o u ld  b e  s e n t  f o r  a  s e t  o f  

p la n s  o r  a n y t h i n g  t o  t h e  h o u s e , M r s .  R u s t  w a s  

r i g h t  th e r e .

Q . A n d  i n  1 9 0 4 ?  A .  I n  1 9 0 4 , c o m in g  o n  a f t e r  

F e b r u a r y ,  y o u  c o u ld  c o m e  t h e r e  m a y b e  s ix  d a y s  

a  w e e k ,  a n d  y o u  c o u ld  g e t  i n  o n c e , s o m e t im e s —

Q . S o m e t im e s  s h e  w o u ld  b e  a w a y ?  S h e  w o u ld  

v i s i t  y o u r  h o u s e  w o u ld n ’ t  s h e ?  A .  N e v e r  d u r -
10

m g  wTo r k m g  h o u r s ,  t h a t  I  k n o w  o f .

Q . D id  y o u  e v e r  see  M r s .  R u s t  a t  y o u r  h o u s e  

o t h e r  t h a n  t h e  o n e  o c c a s io n  y o u  s p e a k  o f?  A .  

Y e s ,  a  c o u p le  o f  t im e s .

Q . S h e  u s e d  t o  v i s i t  f r e q u e n t l y ?  A .  S h e  u s e d  

t o  c o m e  o n c e  i n  a  w h i l e ,  o n c e  a  m o n t h .

Q . Y o u r  w i f e  a n d  s h e  w e r e  v e r y  f r i e n d l y ,  

w e r e n ’ t  t h e y ?  A .  S o m e t im e s ;  s o m e t im e s  t h e y  

Would h a v e  a  s p a t .

Q . W h a t  b r in g s  i t  t o  y o u r  r e c o l le c t io n ,  t h a t  

i n  J u l y ,  1 9 0 4 , s h e  w e n t  a w a y  f r o m  h o m e ;  h o w  d o  

y o u  k n o w ?  A .  I  w o u ld  a lw a y s  b e  i n  t h e  y a r d  

t h r e e  o r  f o u r  t im e s  a  d a y ,  t h e  b o y  w a s  a t  h o m e  

o n c e  t h e r e  t h a t  s h e  w a s  a w a y ,  a n d  t o l d  m e  h is  

m o t h e r  w a s  a w a y ,  h a d  g o n e  a w a y  a n d  l e f t  h im .

Q . H o w  lo n g  w a s  s h e  a w a y ,  d id  y o u  s a y ,  i n  

J u l y ,  1 9 0 4 ?  A .  I  c o u ld n ’ t  s a y  h o w  lo n g  s h e  w a s  

a w a y  in  J u l y .

Q . W a s  s h e  a w a y  t h a t  e n t i r e  d a y -'  A .  I n  

J u l y ?

Q . J u l y ,  1 9 0 4 ; y o u  s a id  o n  J u l y  -1 th  s h e  w e n t  

a w a y  f r o m  h o m e ?  A .  D id n ’ t  I  s a y  i t  w a s  A p r i l ?

Q . Y o u  h a v e  m e n t io n e d  N o v e m b e r ,  A p r i l ,  a n d  

J u l y ?  A .  N o v e m b e r  I  m e n t io n e d  a b o u t  t h e  b a l l .

Q . I  w a n t  t o  g e t  t h a t  r i g h t .  Y o u  s a id  i n  J u l y ,  

1 9 0 4 , s h e  w e n t  a w a y  f r o m  h o m e ;  t h a t  y o u  c a n -

n o t  b r i n g  i t  v e r y  w e l l  t o  m e m o r y .  D o  y o u  r e -
m e m b e r  M r .  W e l l e r  a s k in g  p a r t i c u l a r l y  i f  y o u  
r e m e m b e r e d  t h e  d a te  i n  J u l y ,  a n d  y o u  s a id  y o u  
c o u ld  n o t  b r i n g  t h e  d a te  t o  m e m o r y ?  A .  M r .

4 0  W e l le r  a s k e d  a t  o u t  A p r i l .
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Q . Y o u  m e n t io n e d  t h e  d a te  o f  A p r i l  5 th ?  A .  

T h a t  is  a l l  t h e  d a te  I  m e n t io n e d ,  t h a t  s h e  l e f t  

h o m e .

Q . D o  y o u  w a n t  t o  s a y  s h e  d id n ’ t  le a v e  i n  J u l y ,  

1 9 0 4 .

M R .  W E L L E R :  H e  s a id  s h e  s ta y e d  

a w a y .

Q . D o  y o u  d e n y  t h a t  y o u  s a id  h e re  to - d a y  t h a t  

i n  J u l y ,  1 9 0 4 , s h e  w e n t  a w a y  f r o m  h e r  h o m e ?  A .  

J u l y ,  1 9 0 4 , t h a t  s h e  w e n t  a w a y  f r o m  h o m e ?  I  

s a id  i n  A p r i l ,  1 9 0 4 , s h e  l e f t  h e r  h o m e , a n d  o n ly  

s ta y e d  a w a y  a  c o u p le  o f  d a y s .

B Y  T H E  C O U R T :

Q . D id  y o u  s a y  a n y t h in g  a b o u t  J u ly ?  A .  N o , 

s i r .

' B Y  M R .  F A L L O N :

Q . Y o u  d id n ’ t  m e n t io n  J u l y  a t  a l l  to - d a y ,  d id  

y o u ?  A .  N o .
Q . D o  y o u  r e m e m b e r  M r .  W e l l e r  a s k in g  y o u  i f  

y o u  c o u ld  m e n t io n  w h a t  d a te  i n  J u ly ,  a n d  y o u  

s a y in g  “ I  c a n ’ t  b r i n g  i t  v e r y  w e l l  t o  m e m o r y ,  th e  

d a t e ” ; d o  y o u  r e m e m b e r  t h a t  b e in g  s a id  h e r e  t o -

d a y  b y  y o u ?  A .  T h a t  M r s .  R u s t  l e f t  h e r  h o m e ?

Q . Y e s ?

(N o  a n s w e r . )

T H E  C O U R T — T h e  w i t n e s s  d o e s  n o t  

s e e m  t o  r e m e m b e r .

Q . Y o u r  m e m o r y  is  f a i n t ,  th e n ,  o n  t h a t ,  is  i t ?  

A .  Y e s .  Y o u  a r e  c o m in g  a  l i t t l e  b i t  to o  h a r d  o n  

m e ;  y o u  a r e  t w i s t i n g  m e  u p :
Q . Y o u  a r e  w o r k in g  f o r  R u s t  n o w ?  A .  Y e s .
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Q . I n  w h a t  p o s i t i o n ?  A .  D r i v i n g  s o m e  d a y s *  

a n d  s o m e  d a y s  l a b o r ;  I  h a v e  b e e n  h i r e d  f o r  a  
d r i v e r .

Q . D o  y o n  r e m e m b e r  y o u n g  R u s t  r i d i n g  a r o u n d  
o n  y o u r  w a g o n ?  A .  Y e s .

Q . W i l l  y o u  s w e a r  h e  n e v e r  r o d e  m o r e  t h a n  

o n c e  o r  t w i c e  i n  a  w e e k ?  A .  Y e s ,  s i r .

Q . S u re ?  Y o u  a r e  u n d e r  o a th .  A .  W e l l ,  1 
w o u ld  n o t  j u s t  s w e a r  h e  w o u ld  g o  o n  t h e  w a g o n  

o n c e  o r  t w ic e — m a y b e  h e  ,w a s  o n  t h e  t a i l  o f  t h e  

w a g o n ;  h e  m a y  h a v e  r o d e  s ix  o r  s e v e n  s te p s  a n d  
ju m p e d  o f f .

Q . You knew he was on the wagon? A .  S o m e -
times, and sometimes I would not let him on the 
wagon.

Q . W h e n  y o u  s a w  h e  o n ly  r o d e  o n c e  o r  t w ic e ,  

y o u  m e a n —  A .  S o m e  S a tu r d a y s  h e  m ig h t  d o  i t ,  

a n d  s o m e  S a t u r d a y s  h e  m ig h t  n o t  c o m e  n e a r  t h e  

20 w a g o n .

Q . Y o u  k n o w  y o u r  e m p lo y e r ,  M r .  R u s t ,  is  n o t  

f r i e n d l y  t o  M r .  O l t m e r ;  h e  h a s  t o l d  y o u  t h a t ,  

h a s n ’ t  h e ?  A .  N o ,  o n ly  I  k n o w e d  t h a t  h e  c o u ld  
n o t  b e  f r ie n d l y .

Q . H a v e n ’ t  y o u  a n d  R u s t  t a l k e d  a b o u t  t h i s  

c a s e ?  A .  W h a t  d o  y o u  m e a n ,  t a l k e d  i t  o v e r ?

Q . Y e s ;  h a v e  y o u  s a id  a n y t h i n g  a t  a l l  a b o u t  

th e s e  d a te s ' a n d  o c c u r r e n c e s ?  A .  N o ,  s i r ;  n e v e r  
m e n t io n e d  a  d a te .

3 0  Q . H a v e  y o u  n e v e r  t a l k e d  a b o u t  t h i s  c a s e ?  A .  

H e  a s k e d  m e  i f  I  w o u ld  g o  a s  a  w i t n e s s  f o r  h im .

Q . D id  h e  a s k  w h a t  y o u  k n e w  a b o u t  t h e  m a t -
t e r ?  A .  H is  l a w y e r s  d id .

Q . I f  M r .  R u s t  a s k e d  y o u  t o  b e  a  w i t n e s s — h o w  

d id  h e  k n o w  i t  i f  y o u  d id n ’ t  t a l k  a b o u t  i t ;  w h e r e  

d id  h e  le a r n  i t ?  A .  I  t o l d  h im  a b o u t  h is  w i f e  
c o m in g  h o m e  w i t h  O l t m e r .

Q . W h e n  w a s  t h a t ?  A .  W e l l ,  t h e  d a te  t h a t  

I  t o l d  h im  h is  w i f e  c a m e  h o m e  f r o m  t h e  D e fe n d e r  

4 0  C y c le  b a l l ;  i t  w a s  i n  D e c e m b e r ,  1 9 0 4 .
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T h a t  is  w h e n  y o u  t o l d  h im ?  A .  T h a t  is  

W h e n  I  t o l d  h im .

Q . O f  t h e  o c c u r r e n c e s  t h a t  t o o k  p la c e  o n  

N o v e m b e r  1 2 ?  A .  Y e s ,  s i r .

Q . H o w  d id  y o u  k n o w  t h a t  O l t m e r  a n d  s h e  

c a m e  h o m e  t o g e t h e r ?  A .  M y  w i f e  t o l d  m e .

Q . T h e n  y o u  a r e  t e s t i f y i n g  t o  s o m e th in g  y o u r  

w i f e  t o l d  y o u ?  D o  y o u  k n o w  o f  y o u r  p e r s o n a l  

k n o w le d g e  t h a t  O l t m e r  c a m e  h o m e  w i t h  M r s .  

R u s t?  A .  I  d o n ’ t  s a y  t h a t .

Q . Y o u r  w i f e  t o l d  y o u ;  t h a t  is  t h e  re a s o n  y o u  

h a v e  b e e n  s w e a r in g  t o  i t ,  is  i t ?

M R .  W E L L E R  —H e  d id n ’ t  s w e a r  t o  i t .  

(R e c o r d  re a d . )

R E - D I R E C T  E X A M I N A T I O N  b y  M r .  W e l l e r :

Q . T h a t  n i g h t  w h e n  y o u r  w i f e  c a m e  h o m e , y o u  

s a y  M r s .  R u s t  d id n ’ t  c o m e  h o m e  w i t h  h e r  t o  y o u r  

h o u s e ?  A .  Y e s ,  s i r ;  s h e  d id .

Q . M r s .  R u s t  c a m e  t o  y o u r  h o u s e  f i r s t ,  y o u  s a y ?

A. Yes.
Q . Y o u  w e r e  s p e a k in g  a b o u t  J u l y ,  1 9 0 4 ; d id  

M r s .  R u s t  le a v e  h e r  h u s b a n d  in  J u ly ,  1 9 0 4 ?  A .  

W e l l ,  s h e  l e f t  a r o u n d  J u l y ,  b u t  I  c o u ld  n o t  s a y  

w h e t h e r  i t  is  i n  t h e  m o n t h  o f  J u l y  t h a t  s h e  l e f t  

t h e  h o u s e ;  b u t  s h e  w a s  a w a y .

B Y  M R .  F A L L O N :

Q . W ^ h a t im p r e s s e s  t h a t  u p o n  y o u r  m in d ;  h o w  

d o  y o u  k n o w  t h a t ?  A .  I  d o n ’ t  k n o w .

Q . A r e n ’ t  y o u  g u e s s in g  a t  t h i s ,  M r .  D o n a h u t  ? 

A .  N o ,  s i r ;  I  a m  a  p o o r  g u e s s e r .

Q . I f  y o u  a r e  a  p o o r  g u e s s e r ,  t e l l  u s  h o w  y o u  

c a n  r e m e m b e r  t h a t  s h e  l e f t  s o m e w h e re  a b o u t  

J u l y ?  A .  W e l l ,  I  d o n ’ t  k n o w ,  o n ly  i t  is  i n  m y  

m in d ;  I  b o r e  i t  i n  m y  m in d .
Q . Y o u  h a v e  g o t  i t  i n  y o u r  m in d  t h a t  s h e  Ip fc  

s o m e w h e r e  i n  J u l y ,  1 9 0 4 ?  A .  Y e s ,  s i r .
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Q . C a n  y o u  t e l l  n s  w h a t  i t  is ,  i f  a n y t h in g ,  t h a t  

r e f r e s h e s  y o u r  m e m o r y — b y  w h ic h  y o u  c a n  t e l l  u s ?  

A .  N o ,  I  c a n ’ t  t e l l  y o u  a n y t h in g .

M R S . T I L L I E  D O N A H U E ,  c a l le d  a s  a  w i t n e s s  

o n  b e h a l f  o f  t h e  p l a i n t i f f  a n d  s w o r n ,  t e s t i f i e d  a s  
f o l l o w s :

10
D IR E C T  E X A M IN A T IO N  by Mr. W eller:

Q . Y o u  a r e  t h e  w i f e  o f  t h e  l a s t  w i t n e s s  o n  t h e  
s ta n d ?  A .  Y e s ,  s i r .

Q . D o  y o u  r e m e m b e r  t h e  1 2 th  o f  N o v e m b e r ,  
1 9 0 4 ?  A .  Y e s ,  s i r .

Q . D o  y o u  r e m e m b e r  M r s .  R u s t ,  t h e  w i f e  o f  t h e  

p l a i n t i f f ,  h a v in g  g o n e  w i t h  y o u  u p  t o  O d d  F e l l o w s ’ 

H a l l ,  t o  a  b a l l  t h a t  n ig h t ?  A .  Y e s ,  s i r .

20 Q. W ho else w en t w ith  you? A . My tw o sis-
ters, Mrs. R u st and m yself.

O . W h e n  y o u  g o t  t o  O d d  F e l l o w s ’ H a l l ,  w h a t  d id  

M r s .  R u s t  d o ?  A .  W e  w e n t  u p s t a i r s ,  a n d  w h e n  

c o m in g  d o w n  w e  m e t  M r .  O l t m e r ;  I  d o n ’ t  k n o w  

w h e t h e r  M r s .  R u s t  s e e n  h im  f i r s t ,  o r  h e  k n e w  h e r ;  

s h e  s a id  “ T h is  is  M r s .  D o n a h u e ” ; h e  a s k e d  u s  f o r  a  

d r i n k ,  a n d  w e  s a id  a l l  r i g h t ,  a n d  w e n t  o u t ;  t h e n  

o n e  o f  m y  ‘s is t e r s  s a id  t h a t  M r s .  R u s t  h a d  c o m e  

u p  w i t h  h e r  l i k e  a  f r i e n d  a n d  s h e  w a s n ’ t  g o in g  t o

3 0  le a v e  h e r  t h e r e ;  a n d  s h e  a s k e d  h e r  i f  s h e  w a s  n o t  

g o in g  t o  s ta y .  S h e  s a id  n o , s h e  h a d  b e t t e r  g i  

h o m e , t h a t  J o h n  wTo u ld  g e t  m a d ;  I  s a id  “ w h a t  d o  

y o u  w a n t  t o  g o  h o m e  f o r ;  w h y  n o t  s t a y  a . w h i l e ;  

w h a t  d id  y o u  c o m e  f o r  i f  y o u  h a v e  t o  g o  h o m e  

s o  q u ic k ? ”  s h e  s a id ,  “ y e s , I  h a v e ,  f o r  J o h n  w i l l  g e t  

m a d ” ; I  s a id ,  “ W e  h a d  b e t t e r  t a k e  y o u  h o m e ” ; 

M r .  O l t m e r  s a id ,  “ N o ,  I  w i l l  se e  h e r  h o m e .”  I  

lo o k e d  a t  M r s .  R u s t ;  s h e  s a id ,  “ y e s , h e  w i l l  t a k e  

m e  h o m e .”

40 Q. Did they go home togeth er A . Y es, sir.
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Q . W h a t  t im e  o f  n i g h t  w a s  i t ?  A .  T h a t  w a s  

a b o u t  t e n  m in u t e s  o f  tw e lv e .

Q . A n d  W h e n  y o u  g o t  h o m e  i t  w a s  a  l i t t l e  a f t e r  

t w o  t h a t  n ig h t ,  w a s  i t ?  A .  I  c a m e  i n  a b o u t  t e n ... 

m in u t e s  a f t e r  M r s .  R u s t  c a m e ;  m y  h u s b a n d  s a id ,  , 

“ W h y  d id n ’ t  y o u  c o m e  w i t h  M r s .  R u s t? ”  I  s a id  

“ S h e  w e n t  h o m e  w i t h  a  m a n ;  w h a t  s h o u ld  w e  g o  

h o m e  w f i t h  h e r  f o r ? ”

Q . Y o u  s a id  t h a t  M r .  O l t m e r  t o l d  h e r  s h e  h a d  

b e t t e r  g o  h o m e , t h a t  R u s t  w o u ld  b e  a n g r y ?  A .  i q  

Y e s ; M r .  O l t m e r  t o l d  h e r  a n d  s h e  s a id  “ w h a t  is  

i t  h is  b u s in e s s . ”

C R O S S - E X A M I N A T I O N ’ b y  M r .  F a l l o n :

Q . D id n ’ t  O l t m e r  s a y  h e  w o u ld  g o  w i t h  h e r  a s  

f a r  a s  t h e  c a r ?  A .  H e  s a id  h e  w a s  g o in g  t o  t a k e  

h e r  h o m e .

Q . I s n ’ t  t h i s  w h a t  h e  s a id  w h e p  h e  t a l k e d  a b o u t  

g o in g  h o m e  w i t h  h e r — t h a t  h e  w o u ld  see  h e r  a s  20 
fa i r  a s  t h e  c a r ?  A .  N o ;  s h e  s a id  t h a t .

Q . S a id  i t  i n  h is  p re s e n c e ?  A .  I  d id n ’ t  h e a r  i t ,  

i n  f r o n t  o f  h im .

Q . A r e  y o u  a n d  M r s .  R u s t  o n  g o o d  te r m s  n o w ?

A .‘ Y e s ,  w e  a in ’ t  b a d  f r ie n d s .

G E O R G E  B A K E R ,  called as a  Avitness on b e -

half of the plaintiff, and sworn, testified as fol- 30 
lows:

B Y  M R . W E L L E R :

Q . W h e r e  d o  y o u  l iv e ?  A .  I  l i v e  a t  1 1 4  G r a n d  

S t r e e t ,  H o b o k e n .
Q . A r e  y o u  a  m a r r ie d  m a n ?  A .  Y e s ,  s i r .

Q . W h a t  b u s in e s s  a r e  y o u  in ?  A .  C u r b  s e t t e r .  

Q . D o  y o u  r e m e m b e r  t h e  1 2 th  d a y  o f  N o v e m b e r ,  

1 9 0 4 ?  A .  I  d o . 40
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Q . W e r e  y o u  o n  W a s h in g t o n  S t r e e t  t h a t  n ig h t ?  
A .  I  w a s .

Q . H o w  d id  y o u  h a p p e n  t o  g o  t h e r e ?  A .  W e  

w e n t  u p  t o  B a c h ’ s s a lo o n  a n d  I  t o l d  M r .  S e x to n  

I  w a s  g o in g  t o  g o  t o  w o r k  f o r  J o h n  R u s t  t h e  f o l -

l o w in g  M o n d a y ;  I  w a s  w o r k in g  o n  t h e  wra t e r  
p ip e s .

Q . W h e n  y o u  g o  t h e r e  w h a t  h a p p e n e d ?  A .  

W h e n  I  w a s  c o m in g  h o m e  i t  w a s  j u s t  a b o u t  

t w e lv e  o ’ c lo c k ;  I  s e e n  M r .  O l t m e r  a n d  M r s .  R u s t  

c o m in g  o u t  o f  O d d  F e l l o w s ’ H a l l .

Q . A b o u t  t w e lv e  o ’ c lo c k ?  A .  A b o u t  t w e lv e  
o ’ c lo c k .

Q . W h e n  t h e y  c a m e  o u t  o f  t h e  h a l l ,  h o w  w e r e  

t h e y  w a lk in g ?  A .  S id e  b y  s id e .

Q . W e r e  t h e y  lo c k e d  a r m s ?  A .  Y e s ,  s i r .

Q . W h a t  d id  y o u  d o ?  A .  I  w a lk e d  d o w n  b e -

h in d  t h e m ,  b e c a u s e  I  s e e n  h e r  w i t h  t h i s  m a n ;  

t h e y  c a m e  r i g h t  o u t  a h e a d  o f  m e .

Q . G o  o n ;  t e l l  w h a t  y o u  d id ?  A .  T h e y  w a lk e d  

r i g h t  s t r a i g h t  d o w n  F o u r t h  S t r e e t ,  a n d  I  f o l l o w e d  

t h e m  d o w n  F o u r t h  S t r e e t ;  I  t u r n e d  i n t o  G r a n d  

S t r e e t ,  w h e r e  I  l iv e d ,  i n  G r a n d  S t r e e t ;  I  t u r n e d  

i n t o  G r a n d  S t r e e t ;  s h e  s to p p e d  a b o u t  t w o  d o o r s  

f r o m  h is  s h o p , h e  o p e n s  t h e  d o o r  a n d  s h e  g o e s  
i n  th e r e .

Q . I n  t h e  s h o p ?  A .  I n  t h e  s h o p .

Q . A n d  t h a t  w a s  a f t e r  t w e lv e  o ’ c lo c k  a t  n ig h t ?  

A .  I t  w a s  a r o u n d  a b o u t  q u a r t e r  a f t e r  t w e lv e  b e  

f o r e  w e  g o t  d o w n  th e r e .

Q . H o w  lo n g  d id  y o u  w a i t  a t  t h e  s h o p ?  A  I  

s ta y e d  a t  t h e  s a lo o n  a b o u t  a n  h o u r .

Q . W h y  d id  y o u  d o  t h a t —  A .  B e c a u s e  I  k n e w  

s h e  w a s  a l l  t h e  t im e  f i g h t i n g  w i t h  M r .  R u s t ,  a b o u t  

w is h in g  a  d iv o r c e ,  a n d  I  t h o u g h t  I  w o u ld  w a tc h  
th e m .

Q . H a d  t h e y  c o m e  o u t  w h e n  y o u  w e n t  aw ~ay? 

A .  I  w a s  j u s t  a b o u t  d o w n  t h e  s te p s  w h e n  h e  
c a m e  o u t  a n d  s la m m e d  t h e  d o o r  h e  w a lk e d  t o -
w a r d  F o u r t h  S t r e e t  a n d  s h e  w a lk e d  d o w n  T h i r d  

4 0  S t r e e t .
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Q . A io n e ?  A .  A lo n e .

Q . W h a t  t im e  w a s  t h a t  w h e n  t h e y  c a m e  o u t,?  

A .  A b o u t  o n e  o ’ c lo c k .

Q . H o w  f a r  d id  y o u  f o l l o w  h e r  a f t e r  t h a t ?  A .  

T o  T h i r d  a n d  G r a n d ;  I  w e n t  r i g h t  o n  h o m e .

Q . D id  y o u  e v e r  t e l l  M r .  R u s t  a b o u t  t h is ?  A .

I  t o l d  h im  a f t e r  h e  h a d  t o l d  m e  a b o u t  s e e in g  M r .  

O l t m e r  o n  t h e  h i l l  w i t h  h is  w i f e ;  t h e n  I  t o l d  h im  

w h a t  1 s a w .
Q . T h a t  w a s  a  lo n g  t im e  a f t e r w a r d s ?  A .  Y e s ,  

s i r ;  t h a t  w a s  i n  D e c e m b e r ,  I  t h in k .

Q . W h y  d id n ’ t  y o u  t e l l  h im  b e fo r e ?  A .  1 

d id n ’ t  w a n t  t o  m a k e  n o  t r o u b le  b e tw e e n  th e m .

Q . Y o u  d id n ’ t  t e l l  h im  t h e n  u n t i l  a f t e r  y o u  h a d  

f o u n d  o u t  t h a t  h e  h a d  c a u g h t  th e m ?  A .  T h a t  he  

h a d  c a u g h t  t h e m  h im s e l f .

C R O S S - E X A M I N E D  b y  M r .  F a l l o n :

Q . Y o u  a r e  n o t  f r i e n d l y  w i t h  O l t m e r ,  a r e  yo^ !  
A .  I  n e v e r  h a d  a n y  t r o u b le  w i t h  h im .

Q . Y o u  w e r e  a  w i t n e s s  a t  t h e  g r a n d  j u r y ,  a t  th e  

t im e  t h e  c h a r g e  w a s  m a d e  a g a in s t  h im — a g a in s t  
O l t m e r  f o r  t h a t  h i l l  in c id e n t ?  A .  W e l l —

Q . D o  y o u  r e m e m b e r  s p e a k in g  t o  s o m e  o f  th e  

m e m b e r s  o f  t h e  g r a n d  j u r y  a n d  c o m p la in in g  b e  

c a u s e  h e  w a s  n o t  i n d ic t e d ;  d o  y o u  r e m e m b e r  t h a t ?  

A .  N o .
Q . S u r e  o f  t h a t ?  A .  N o .
Q . D id n ’ t  y o u  s t a t e  t o  aJ p e r s o n  s ta n d in g  o u t -

s id e  o f  K a m la h ’ s d r u g  s to r e ,  H o b o k e n ,  t h a t  i t  

w a s  a  d a m n  s h a m e  t h a t  t h a t  f e l l o w

M R . W E LLE R — Objected to unless he 

names the parties.

Q . I  w i l l  n a m e  M ic h a e l  F a l lo n ,  M ik e  L a l l y  a n d  

a n o t h e r  m a n  t h a t  w a s  s t a n d in g  t h e r e /  A .  I  

m i g h t  h a v e  s a id  t h a t ,  b e c a u s e  I  k n o w  i t  w a s

10
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Q . Y o u  m i g h t  h a v e  s a id  i t ?  A .  Y e s .

N E L L I E  B E H R E N S ,  c a l le d  a s  a  w i t n e s s  o n  b e -

h a l f  o f  t h e  p l a i n t i f f  a n d  s w o r n ,  t e s t i f i e d  a s  f o l -
lo w s :

B Y  M R .  W E L L E R :

Q i A r e  y o u  a  m a r r ie d  la d y ?  A .  N o ,  s i r .

Q . Y o u  a r e  a  s i s t e r  t o  M r s . - D o n a h u e ?  A /  Y e s , - 

s i r .

Q . D o  y o u  r e m e m b e r  t h e  1 2 th  o f  N o v e m b e r ;  

1 9 0 4 ?  A .  Y e s ,  s i r .

Q . Y o u  a r e  o n e  o f  t h e  p a r t ie s  t h a t  w e n t  u p  t o  

O d d  F e l l o w s ’ H a l l ,  a r e n ’ t  y o u ?  A .  Y e s ,  s i r .

Q . A n d  M r s .  R u s t  w e n t  w i t h  y o u ?  A .  Y e s ,  s i r .

2 0  Q . W h a t  h a p p e n e d  a f t e r  y o u  g o t  t o  t h e  h a l l?  

A !  W e  w e n t  u p  t o  t h e  h a l l ,  M r s .  R u s t  a n d  m y  t w o  

s is t e r s  a n d  m y s e l f ;  w h e n  w e  g o t  t h e r e  w e  w e n t  

f o r  a  d a n c e , a n d  w h e n  t h e  d a n c e  w a s  o v e r  w e  s a t  

d o w n  a n d  M r s .  R u s t  c a m e  o v e r  t o  u s  a n d  s a id  

• • w o u ld  y o u  h a v e  a  d r i n k ? ”  W e  s a id  “ y e s , ”  a n d  

w e  a l l  w e n t  o u t^  t h e r e  w a s  a  m a n  s i t t i n g  t h e r e ,  

w e  a l l  h a d  a  d r i n k ,  a n d  a f t e r  t h e  d r i n k —

Q . D id  s h e  i n t r o d u c e  y o u  t o  t h e  m a n ?  A .  Y e s ,  

s i r .

3 0  Q . W h o  w a s  h e ?  A .  I  d o n ’ t  r e m e m b e r .

Q . D id  y o u  s e e  h im ?  A .Y e s ,  t h e r e  h e  is .  ( p o i n t -

in g .

Q . M r .  O l t m e r  h e r e ?  A .  Y e s ,  s i r .

Q . G o  r i g h t  o n ?  A .  A f t e r  t h e  d a n c e  t h e y  w e n t  

o u t ,  a n d  I  d id n ’ t  see  M r s .  R u s t  n o  m o r e .

Q . W h a t  t im e  w a s  i t  w h e n  M r s .  R u s t  d is a p p e a r -

e d ?  A .  I  d o n ’ t  k n o w .

Q . H o w  lo n g  a f t e r  y o u  g o t  t h e r e ?  A .  I  d o n ’ t  

k n o w .

4 0
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C R O S S  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . W h a t  t im e  d id  y o u  g o  t h e r e  t h a t  n ig h t ?  A .
I t  w a s  a  l i t t l e  a f t e r  e ig h t ,  I  t h in k .

Q . D o n ’ t  y o u  k n o w  t h a t  O l t m e r  d id n ’ t  g e t  th e r e  

t i l l  a b o u t  t w o  h o u r s  a f t e r  y o u  g o t  t h e r e ;  y o u  k n o w  
t h a t ,  d o n ’ t  y o u ?  A .  N o , s i r .

Q . D o n ’ t  y o u  k n o w  i t  w a s  n e a r  tw e lv e  o ’ c lo c k  

w h e n  h e  g o t  t h e r e ?  A .  N o , s i r ,  f o r  w h e n  i t  w a s  

t w e lv e  o ’ c lo c k  M r s .  R u s t  w e n t  h o m e  w i t h  h im .  10

Q . H o w  lo n g  h a d  h e  b e e n  th e r e ,  b e fo r e  h e  a n d  

M r s .  R u s t  w e n t  h o m e ?  I  w a n t  y o u  t o  be s u re  

a b o u t  i t ?  A .  I t  w a s  n e a r  tw e lv e  o ’ c lo c k .

Q . W h a t  t im e  d id  y o u  see  M r .  O l t m e r  th e r e  
f i r s t ?  A .  I  d id  n o t  lo o k  a t  t h e  t im e .

Q . D o n ’ t  y o u  k n o w  i t  w a s  a  v e r y  s h o r t  t im e  b e -
f o r e  h e  w e n t  h o m e ?  A .  N o ,  s i r .

Q . W h o m  d id  y o u  see  M r s .  R u s t  d a n c e  w i t h  
t h a t  n i g h t ?  A .  M r .  O l tm e r .

Q . O n ly  M r .  O l t m e r ?  A .  Y e s . 2 0

Q . D id n ’ t  M r s .  R u s t  d a n c e  w i t h  o th e r s  t h a n  
M r .  O l t m e r ?  A .  N o ,  s i r .

Q . H o w  m a n y  t im e s  d id  y o u  see  h e r  d a n c e  w i t h  
M r .  O l t m e r ?  A .  O n c e .

Q . T h a t  w a s  r i g h t  a f t e r  h e  c a m e  th e r e ,  w a s n ’ t  
i t ?  A .  I  d o n ’ t  t h i n k  so .

Q . H o w  lo n g  a f t e r  h e  c a m e  th e r e ?  A .  A b o u t  
h a l f  a n  h o u r  a f t e r .

Q . D id  y o u  o b s e r v e  M r .  O l t m e r  th e r e  t h a t  n ig h t ,  

s o  t h a t  y o u  m ig h t  h a v e  s e e n  w h e t h e r  h e  d a n c e d  3 0  

w i t h  M r s .  R u s t  m o r e  t h a n  o n c e ?  A .  N o , s i r .

Q . Y o u  w e r e n ’ t  i n  h is  c o m p a n y ,  y o u  m e a n ?  A .
N o ,  s i r .

Q . D id  y o u  o n ly  see  h im  o n c e  d u r in g  t h a t  n ig h t ?

A .  I  s e e n  h im  tw ic e .

Q . W i t h  M r s .  R u s t ,  o n  e a c h  o c c a s io n  w a s  i t ?

A .  Y e s ,  s i r .

Q . O n e  t im e  t h e y  w e r e  d r i n k in g ?  A .  Y e s .

Q . W e r e  y o u  d r i n k in g  i n  t h e  p a r t y ?  A .  Y e s ,  

s i r . 4 0
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Q . H o w  m a n y  w a s  i n  t h e  p a r t y ?  A .  F iv e .

Q . A f t e r  t h e  d r i n k  w a s  h a d  d id  h e  t h e n  g o  i n t o  

a  d a n c e  A .  N o .

Q . D id  y o u  g o  i n t o  a  d a n c e , o r  d id  y o u  le a v e  

t h e m  s i t t i n g  th e r e ?  A .  I  w e n t  o u t  t o  d a n c e  a n d  

m y  s is te r s  c a m e  b a c k . .

Q . D id  M r s .  R u s t  r e m a in  b e h in d  w i t h  M r .  O l t -  
m e r ?  A .  Y e s ,  s i r .

Q . Y o u  a r e  s u r e  o f  t h a t ?  A .  Y e s .

Q . H e  d id n ’ t  d a n c e  t h a t  t im e ?  A .  N o ,  s i r .

Q . W h e n  d id  y o u  n e x t  se e  h im  t h a t  n ig h t ?  A .  

I  s e e n  h im  a  c o u p le  o f  d a n c e s  a f t e r  h e  w a s  d a n c -

in g  w i t h  h e r ;  h e  d a n c e d  w i t h  h e r  o n c e , t h a t  is  a l l  
I  s e e n .

R E C E S S .

20 M R S . D O R A  Y I O N ,  c a l le d  a s  a  w i t n e s s  o n  b e -

h a l f  o f  t h e  p l a i n t i f f  a n d  s w o r n ,  t e s t i f i e d  a s  f o l -

lo w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  W e l l e r :

Q . Y o u  a r e  a  s i s t e r  a ls o  o f  M r s .  D o n a h u e ?  A .  

Y e s ,  s i r .

Q . A r e  y o u  o n e  o f  t h e  p a r t ie s  t h a t  w e n t  w i t h  

M r s .  R u s t  t o  t h e  b a l l  u p  a t  O d d  F e l l o w s ’ H a l l  t h a t  

20 n i g h t ?  A .  Y e s ,  s i r .

Q . W h a t  t im e ,  a b o u t ,  d id  y o u  le a v e  M r s .  D o n a -

h u e ’ s h o m e ?  A .  I t  w a s  a b o u t  h a l f  p a s t  e ig h t .

Q . W h a t  t im e  d id  y o u  g e t  u p  t o  O d d  F e l l o w s ’ 

H a l l ?  A .  A r o u n d  n in e  o ’ c lo c k ,  a  l i t t l e  a f t e r  n in e .

Q . Y o u r  s is te r ,  M r s .  D o n a h u e ,  a n d  y o u r  s in g le  

s is t e r ,  a n d  M r s .  R u s t  w e n t  w i t h  y o u ?  A .  Y e s , 

f. i  r .

Q . D id  y o u  se e  M r .  O l t m e r  t h e r e  t h a t  n ig h t ?  

A ,  Y e s , s i r .

Q . A t  w h a t  t im e  d id  y o u  se e  h im  th e r e ?  A .40
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W ell, I c o u ld  n o t  j u s t  t e l l  y o u  t h e  t im e ,  b e c a u s e  

w h e n  I  g o t  u p s t a i r s  I  w e n t  w i t h  m y  o w n  f r ie n d s  

a n d  I  l e f t  m y  s is t e r  u p s t a i r s  w i t h  M r s .  R u s t .

Q . A b o u t  w h a t  t im e  d id  y o u  see  M r .  O l tm e r ?

A .  I t  w a s  a f t e r  a  d a n c e , I  t h i n k  I  s e e n  h im .

Q'. W e r e  y o u  i n t r o d u c e d  t o  h im ?  A .  Y e s ,  s i r  

Q . B y  w h o m ?  A .  M r s .  R u s t  in t r o d u c e d  m e  t o  

h im ;  s h e  i n t r o d u c e d  m e  t o  h im ,  a n d  s h e  c a m e  

d o w n  t o  t h e  b a l l  r o o m ;  I  w a s  t h e r e  w i t h  m y  

f r ie n d s  a n d  s h e  a s k e d  “ w i l l  y o u  c o m e  o v e r  a n d  - ^  
h a v e  a  d r i n k ” ? I  s a id  a l l  r i g h t ;  I  w e n t  o y e r  a n d  

M r .  O l t m e r  w a s  s i t t i n g  a t  t h e  f a b l . e  

Q . D id  y o u  h a v e  a  d r i n k ?  A .  Y e s .

Q . W h o  p a id  f o r  t h a t ?  A .  M r .  O l tm e r .

Q . W h a t  w a s  t h e  d r i n k ?  A .  A  g la s s  o f  b e e r .

Q . W h a t  d id  M r s .  R u s t  d r in k ?  A .  I  c o u ld n ’ t  
t e l l  y o u ;  i t  w a s  s o m e  fa n c y  d r in k .

Q . W h a t  t im e  d id  M r s .  R u s t  le a v e  t h e  h a l l?

A .  I  t h i n k  i t  w a s  a r o u n d  t w e lv e  o ’ c lo c k .

Q . D id  y o t i  se e  M r s .  R u s t  d a n c e  w i t h  a n y  o n e  

t h a t  n ig h t ?  A .  I  s e e n  h e r  d a n c e  w i t h  M r .  O l t -

m e r ,  o n e  d a n c e ';  I  w a s  w i t h  m y  o t h e r  f r ie n d s .

C R O S S  E X A M I N E D  b y  M r .  F a l l o n :

Q . Y o u  s a w  M r s .  R u s t  d a n c e  o n e  t im e ?  A .  
Y e s ,  s i r .

Q . Y o u  s a y  y o u  w e r e  d r i n k in g  a t  t h e  t a b le ?  A .  

Y e s ,  s i r .

Q . Y o u  s a w  th e m  a r o u n d  th e r e ?  A .  Y e s , s i r .  30 
Q . D id  M r s .  R u s t  d a n c e  w i t h  a n y b o d y  e ls e  b u t  

O l t m e r ?  A .  N o .

Q . A r e  y o u  s u re ?  A .  Y e s .

Q . Y o u  a r e  p r e p a r e d  t o  s w e a r  t o  t h a t ?  A .  

Y e s ,  s i r .

Q . W h a t  m a k e s  y o u  so  c e r t a in  o f  i t ?  A .  T h a t  

s h e  d id n ’ t  d a n c e  w i t h  a n y b o d y  e ls e ?  I  d o n ’ t  k n o w  

w h a t  y o u  m e a n .
Q . W h a t  m a k e s  y o u  so  s u r e  t h a t  M r s .  R u s t  

d id n ’ t  d a n c e  w i t h  a n y  o n e  t h a n  M r .  O l t m e r  t h a t 40
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n ig h t ?  A .  W e l l ,  I  d id n ’ t  se e  M r .  O l t m e r  d a n c e  
w i t h  a n y b o d y  e ls e .

,Q. W h a t  is  t h e  r e a s o n  y o u  h a v e  f o r  s p y in g  t h a t  

y o u  a r e  s u r e  i t  w a s  n o t  s o d a  w a t e r  t h a t  M r s .  R u s t  

d r a n k  w h i l e  s i t t i n g  a t  t h e  t a b le ?  A .  1 c o u ld n ’ t  
t e l l  y o u  w h a t  i t  w a s .

Q . W h y  d o  y o u  s a y  i t  w a s  a  f a n c y  d r i n k ?  A .  

B e c a u s e  i t  w a s  s e r v e d  i n  a  f a n c y  g la ss f.

Q . W h a t  d o  y o u  m e a n  m y  a  f a n c y  g la s s ?  A .

10 I t  w a s  s o m e  lo n g  k i n d  o f  a  g la s s ;  I  k n o w  i t  w a s  

n o t  b e e r  o r  s o d a  w a t e r ,  b u t  I  c o u ld n ’ t  t e l l  y o u  

w h a t  i t  w a s

Q . Y o u  a r e  s u r e  i t  w a s  n o t  b e e r  n o r  s o d a  w a t e r ?  

A .  N o ,  i t  w a s  n o t .

Q . A n d  y o u  s a y  t h a t  j u s t  b e c a u s e  y o u  s a w  i t  

i n  a  f a n c y  g la s s ?  A .  I  c o u ld n ’ t  t e l l  y o u  w h a t  i t  

w a s .

Q . W h a t  w a s  t h e  c o lo r  o f  i t ?  A .  I  c o u ld n ' t  

t e l l  y o u ;  I  d id n ’ t  t a k e  m u c h  n o t ic e .

2 0  Q . T h e n  y o u  d o n ’ t  k n o w  w h a t  s h e  h a d ?  A .  I  

k n o w  I  a s k e d  f o r  b e e r ;  m y  s i s t e r  a n d  o t h e r  s i s t e r  

d r a n k  s o d a , a n d  I  d id n ’ t  h e a r  M r s .  R u s t  a s k  f o r  

s o d a .
Q . D o n ’ t  v o u  k n o w  t h a t  n o t h i n g  b u t  s o d a  w a t e r  

w a s  p u t  o n  t h a t  t a b le ?  A .  I  d o n ’ t  k n o w — t h i s  

w a s  i n  a  f a n c y  g la s s .
Q . Y o u  s a y  y o u  r e a c h e d  t h e  h a l l  a b o u t  n in e  

o ’ c lo c k ?  A .  * A b o u t  h a l f  p a s t  e i g h t ;  I  c o u ld n ’ t  t e l l  

y o u  t h e  t im e .
3 0  Q . Y o u r  s i s te r ,  M is s  B e h r e n s ,  s a y s  y o u  w e r e  

t h e r e  a  l i t t l e  a f t e r  n in e ;  w a s  i t  a  l i t t l e  a f t e r  e ig h t  

o r  w a s  i t  n in e  o ’ c lo c k ?  A .  I  d o n ’ t  k n o w  j u s t  t h e  

t im e ,  b u t  w e  m e t  a t  M r s .  D o n a h u e ’ s h o u s e .

Q . D id n ’ t  y o u  le a v e  M r s .  D o n a h u e ’ s h o u s e  a b o u t  

h a l f  p a s t  s e v e n  t h a t  n ig h t ?  A .  N o ,  s i r .

Q . D o  y o u  r e m e m b e r  w h a t  t im e  y o u  d id  le a v e ?  

A .  A b o u t  h a l f  p a s t  e ig h t .

Q . Y o u  m e a n  y o u  l e f t  h e r  h o u s e  a b o u t  h a l f  p a s t  

e ig h t?  A .  M r s .  D o n a h u e ’ s h o u s e ;  M r s .  R u s t  w a s

4 0  t h e r e ;  w e  a l l  w e n t  u p  t o g e t h e r .



T H E -  C O U R T — H e  is  a s k in g  w h a t  t im e  

y o u  l e f t  M r s .  D o n a h u e ’ s h o u s e  t o  g o  t o  t h e  

b a l l?

T H E  W I T N E S S — A b o u t  h a l f  p a s t  e ig h t ;  

I  c o u ld  n o t  t e l l  y o u  t h e  r i g h t  t im e ,  j u s t  

w h a t  t im e  i t  w a s ,  b u t  i t  w a s  a r o u n d  t h a t  

t im e .

Q . Y o u  a r e  s u r e  i t  w a s  n o t  h a l f  p a s t  s e v e n ?  A .  

N o .

Q . W h e n  y o u  s a y  n o ,  d o  y o u  m e a n  y o u  a r e  n o t  

s u r e ?  A .  N o ,  w e  d id n ’ t  le a v e  a t  h a l f  p a s t  s e v e n ; 

I  a m  s u r e  i t  w a s  a b o u t  e ig h t  o ’ c lo c k .

Q . D o  y o u  r e m e m b e r  w h a t  t im e  i t  w a s  t h a t  y o u  

w e r e  i n t r o d u c e d  t o  M r .  O l tm e r ?  A .  I  d o n ’ t  

k n o w .

H E N R Y  B O R N E M A N N ,  J R . ,  c a l le d  a s  a  w i t -

n e s s  o n  b e h a l f  o f  t h e  p l a i n t i f f  a n d  s w o r n ,  t e s t i f ie d  

a s  f o l l o w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  W e l le r :

Q . Y o u  a r e  a  n e p h e w  o f  M r .  R u s t ,  t h e  p l a in t i f f ?  

A .  Y e s ,  s i r .
Q . W h e r e  d o  y o u  l iv e ?  A .  JOS S u m m i t  A v e -

n u e ,  W e s t  H o b o k e n .
Q . O f  c o u rs e  y o u  k n o w  M r s .  R u s t  a n d  h e r  h u s -

b a n d ?  A .  Y e s ,  s i r .
Q . H o w  f r e q u e n t l y  d id  y o u  g o  t o  t h e i r  h o u s e  

w h i l e  t h e y  w e r e  l i v i n g  to g e t h e r ?  A ,  I  w e n t  q u i t e  

o f t e n  i n  t h e  l a s t  t e n  o r  e le v e n  y e a rs .
Q . H o w  d id  t h e y  l i v e  t o g e t h e r  d u r i n g  t h a t  t im e ?  

A .  I  h a v e  s e e n  t h e m  l i v e  h a p p y .
Q . W h e n  w e r e  y o u  t h e r e  l a s t  w h e n  s h e  w a s  a t  

h o m e ?  A .  I  d o n ’ t  r e m e m b e r  w h e n .

10

20

30

40
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Q . D id  y o u  e v e r  se e  M r s .  R u s t  o u t  a n y w h e r e  
w i t h  a n y  o n e ?  A .  Y e s ,  s i r .

Q . W h e r e ?  A .  I  s e e n  h e r  u p  a t  O d d  F e l l o w s ’ 

H a l l ,  t w i c e  I  h a v e  s e e n  h e r  t h e r e ,  t h e  t w o  r e c e p -
t io n s .

Q . A n y  o n e  w i t h  h e r ?  A .  Y e s ,  s i r .

Q . W h o ?  A .  M r .  O l t m e r .

Q . W h a t  w a s  t h e  f i r s t  r e c e p t io n  a t  w h ic h  y o u  

s a w  h e r ?  A .  T h e  U n t e r  U n s ;  t h a t  w a s  a  b a l l .

IQ  Q- W a s  t h a t  t h i s  t im e ,  t h e  1 2 th  o f  N o v e m b e r ,  

w T r ic h  y o u  a r e  s p e a k in g  a b o u t ,  o r  a n o t h e r  t im e ?  

A .  T h is  w a s  i n  t h e  m o n t h  o f  M a r c h .

Q . D id  y o u  se e  h e r  d a n c e  w i t h  a n y  o n e ?  A .  

Y e s ;  w h e n  I  f i r s t  s e e n  h e r  s h e  d a n c e d  w i t h  a  la d y .

Q . T h e n  w h e n  y o u  n e x t  s a w  h e r ?  A .  I  h a v e  

s e e n  h e r  d a n c e  o f f  a n d  o n  w i t h  M r .  O l t m e r ,  a n d  

t h e n  a g a in  w i t h  a  la d y .

Q . D id  y o u  e v e r  se e  h e r  d a n c e  w i t h  a n y  o t h e r  

m a n  b u t  M r .  O l t m e r ?  A .  N o .

2 0  Q* W e r e  y o u  t h e r e  o n  t h e  1 2 th  o f  N o v e m b e r ,  
1 9 0 4 ?  A .  Y e s .

Q . W h a t  w a s  t h e  o t h e r  o c c a s io n  w h e n  y o u  saw T 

h e r  a t  O d d  F e l l o w s ’ H a l l ?  A .  T h a t  w a s  t h e  s a m e  

m o n t h ,  a b o u t  t h r e e  w e e k s  a f t e r w a r d s — t h a t  w a s  

t h e  2 4 th  o f  M a r c h ,  1 9 0 4 ; t h a t  w a s  t h e  l a s t  t im e  I  
s e e n  h e r .

Q . W h o  w a s  s h e  w i t h  t h e n ?  A .  M r .  O l t m e r .

Q . D id  s h e  d a n c e  w i t h  y o u  t h a t  im e ?  A .  N o .

Q . H o w  lo n g  w a s  s h e  t h e r e  w i t h  M r .  O l t m e r ?

30 A .  I  h a v e  s e e n  h e r  i n  t h e  r e c e p t io n  r o o m  w i t h  

M r .  O l t m e r ,  a t  a  t a b le .

Q . W h a t  w a s  o n  t h e  t a b le ?  A .  T h e y  w e r e  

d r i n k i n g ;  t h e y  w e r e  s i t t i n g  d o w n ,— b u t  w h e t h e r  

t h e y  h a d  a  d r i n k  t h e r e  o r  n o t  I  d o n ’ t  k n o w .

Q . W a s  M r s .  R u s t  t h e r e  o n  e i t h e r  o n e  o f  th e s e  
o c c a s io n ?  A .  Y e s .

Q . D id  y o u  a s k  h e r  t o  d a n c e  o n  e i t h e r  o f  th e s e  

o c c a s io n s ?  A .  I  d id  a t  t h e  o n e  M a r c h  4 th .

Q . W h e r e  w a s  M r .  O l t m e r  a t  t h a t  t im e ?  A .

4Q 1 d id n ’ t  see  h im  a t  t h a t  t i m e ;  w h e n  I  a s k e d  h e r
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f o r  a  d a n c e , I  w a s  d a n c in g  w i t h  a  la d y — s h e  

t a p p e d  m e  o n  t h e  s h o u ld e r ;  I  b id  h e r  t h e  t im e ,  

a n d  a s k e d  w h e n  th e  d a n c e  w a s  o v e r  i f  w e  w o u ld  

h a v e  t h e  n e x t  d a n c e ;  s h e  s a id  “ s u r e ” ; a f t e r  t h a t  

w h e n  I  s e e n  h e r  a g a in  s h e  a s k e d  m e  o v e r  a n d  i n -

t r o d u c e d  m e  t o  M r .  O l t m e r — s h e  c a m e  o v e r  a n d  

in t r o d u c e d  m e  t o  M r .  O l t m e r ,  a n d  s a id  “ t h i s  is  

m y  n e p h e w ,  a n d  t h i s  is  M r .  O l t m e r ” ; w e  s a id  w e  

w e r e  p le a s e d  t o  m e e t  e a c h  o th e r ,  a n d  w h e n  t h e  

d a n c e  s t a r t e d  I  s a id  “ c o m e  o n  a n d  h a v e  a  d a n c e ” ; 

s h e  w e n t  o v e r  a n d  a s k e d  M r .  O l t m e r  i f  s h e  c o u ld  

d a n c e ;  s h e  a s k e d  M r .  O l t m e r  i f  i t  w a s  a l l  r i g h t ,  

i f  h e  w o u ld n ’ t  g o  a w a y ;  h e  s a id  “ a l l  r i g h t ,  g o  o n  

a n d  e n jo y  y o u r s e l f . ”

Q . D id  s h e  d a n c e  w i t h  y o u  th e n ?  A .  S h e  

d a n c e d  w i t h  m e  a t  t h a t  d a n c e .

Q . T h e  l a s t  t im e  y o u  s a w  h e r  th e r e ,  w h a t  t im e  

w a s  i t ?  A .  I t  w a s  a r o u n d  a b o u t  h a l f  p a s t  e le v e n  

o ’ c lo c k  I  s e e n  h e r ,  s h e  w a s  a t  a  t a b le  w i t h  M r .  

O l t m e r ,  I  b id  t h e  t im e  t o  h im ,  b u t  I  w a s  a  d is -

ta n c e  a w a y  f r o m  h im ;  t h e y  w e r e  s i t t i n g  o v e r  t o -

w a r d  t h e  w a l l ;  I  s e e n  h e r  n o  m o r e ;  t h e y  d is a p -

p e a r e d  i n  t h e  h a l l  th e n .

C R O S S  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . W h a t  o c c a s io n  w a s  i t  y o u r  r e f e r  t o  t h a t  y o u  

s a w  t h e m  i n  M a r c h ,  1 9 0 4 ?  A .  T h a t  w a s  t h e  C a r -

l i s l e  r e c e p t io n ,  P r o fe s s o r  C a r l i s le .
Q . Y o u  s t a t e d  t h a t  M r s .  R u s t  w e n t  o v e r  t o  M r .  

O l t m e r  t o  a s k  h is  p e r m is s io n  w h e t h e r  s h e  c o u ld  

d a n c e  w i t h  y o u ?  A .  Y e s ,  s i r .

Q . H o w  f a r  d id  s h e  h a v e  t o  w a lk  t o  f in d  M r .  

O l t m e r ?  A .  T h a t  w a s  n o t  v e r y  f a r ;  h e  w a s  o n  

t h e  f lo o r ,  i n  t h e  h a l l .
Q . Y o u  d o n ’ t  m e a n  t o  s a y  y o u  h e a r d  M r s .  R u s t  

a s k  M r .  O l t m e r ’ s p e r m is s io n  t o  g o  o u t  w i t h  y o u ?  

A .  Y e s ,  s i r .
Q . I t  w a s  q u i t e  a  w a y s ,  w a s n ’ t  i t ?  A .  O h , 

i . b o u t  t e n  fe e t .  I  w a s  w i t h  M r s .  R u s t  a t  t h e  t im e
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when she w alk ed  over to  Mr. O ltm er.
Q. W h a t w as said? A . She asked Mr. O ltm er 

i f  she should go aWd dance w ith  me, i f  i t  w as a ll 
righ t, and he w ouldn’t  go a w a y; he said “ go on, 
and enjoy you rself,”  and w e had the dance.

Q. T h at n igh t you say  she w as the one th a t c a ll-
ed your atten tion  to her presence there, by tap -
ping you on th e  shoulder? A . Y e s , sir.

Q. N othing unusual about h er actions, there, 
10 w as there? A . No, not there, not fit th a t recep-

tion.
Q. W hich one w as th a t?  A . T h a t w as the C ar-

lis le  a t  th a t  tim e the U nter Uns w as the first one; 
a t  the C a rlis le  th ey  disappeared.

Q. W a s there much of a  crow d there? A . 
T here w asn ’t  very  m any a t  the C arlisle.

Q. W h a t tim e did you d isappear? A . I s ta y -
ed u n til i t  w a s out, about one o’clock.

Q. Y o u  w ere drinking th a t n ight, w ere you? 
20 A . Y e s ; no in to x ica tin g  drink, though.

W IL L IA M  B R U N K E N , ca lled  as a w itn ess on 
beh alf o f th e  p laintiff, and sworn, testified  as fo l-
low s:

D IR E C T  E X A M IN A T IO N  by Mr. W eller:

30
Q. W h ere do you live? A . 721 Monroe S treet. 
Q. A re  you a m arried m an? A . Y e s , sir.
|Q. Do you know  Mr. R ust, the p la in tiff in this 

case? A . I do.
Q. Do you know Mr. O ltm er, the defendant? 

A . Y e s , sir.
Q. Do you rem em ber w orking for Mr. R u st? A . 

I do.
Q. Up to  1904, how often  did you go to th eir 

house? A . A  dozen tim es or more.
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Q. H ow did they live? A . F irst-rate they lived 
like children together.

Q. H ow  w as the house kept up till th a t tim e?
A . Good and clean.

Q. H ow  about a fte r  th a t tim e? A . A bou t th a t 
tim e; I w en t there occasionally, and used to col-
lect some m oney which Mr. R ust owed m e; and 

on e night I cam e there in order to get some 
m oney; Mrs. R u st w a s dressed in a! m asquerade 
costum e, and another lad y there also; she said R) 
she w as going to a m asquerade ball, and they le ft  
th e house and w ent out, and a fte r  they w ent out 
I w en t to g e t  m y money. I w as w aitin g  fo r my 
check, and Mr. R u st said  to  me “ I don’t  know 
w h a t is  g e ttin g  into m y w ife” —

MR. F A L L O N — I ask th a t th a t be strick-
en out.

a t  20Motion granted.

Q. Do you rem em ber of having heard of the 
tim e Mr. O ltm er/and Mr. R ust had a fight up in 
J ersey  C ity ; you have heard of it?  A. Y es, I 
have heard about that.

Q. D id you ever ta lk  to Mr. Oltm er about th at?
A . Y e s , I ta lked  to Mr. O ltm er; I m et Mr. O ltm er 
down ait Second and G rand Street, I believe it  
w a s the 10th or 11th  of A p ril; it  w as either the 
10th or 11th  th a t I m et Mr. O ltm er; he w as on 
his w agon, and I says “ W ell, I see you have got 
into a nice m ess or trouble” ; Oltm er said “ w ait 
t il l  I pull out of the w ay  of the car. I used the 
wom an and paid her, and when it comes to court 
I can fetch  more th a t used her also.”

Q. Did he say w h at he had paid her? A. No; 
he also says th a t  he had told the woman th a t she 
had better break aw ay before people got on, or 
th ey  w ould think she w as a common prostitute,
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and she said she didn’t  g ive  so afnd so, th a t she 
loved him and w ould have him anyhow.

Q. O ltm er told  you th is? A . Y es.

C R O SS E X A M IN A T IO N  by Mr. F allo n :

Q. Do you m ean to say  th a t w ith ou t any sug-
gestion  on your part, O ltm er m et you on the street 
and stopped his w agon, and suggested  they had 
them selves in a fine peck of trouble? A . W ell, 
he stopped me in the street and said, “ w h at are 
you doing, w orking here?” I said yes; I said, 
ta lk in g  to him, “ you have got yourselves in a nice 
m ess of trouble,” and he said  “ w a it  t il l  w e fetch  
it  to court,” and he said “ le t us go in and have a 
drink” ; w e w en t in there and had severa l drinks. 
H e said  “ th a t is nothing, I h ave used the w om an 
and paid the wom an, and w hen it  goes to court I 
can fetch  more, and can prove th a t they used her 

2 q  a lso” ; and Mr. O ltm er there w ill te ll the same.
Q. W h a t did you say to th a t?  A . I didn’t  

know  w h at to say; I w en t back to Mr. R ust, and 
w ent to g et some money w hich he ow ed me, and I 
happened to te ll him, and he said “ you w ill m ake 
a good w itn ess.”

Q. W hen did you te ll him th a t?  A . Tw o w eeks 
a fter.

Q. W hen did you say it  occurred, in A p ril, 1904? 
A . No, A p ril, 1905.

Q . H o w  m u c h  h a v e  y o u  b e e n  p a id  to ' c o m e  h e r e  

to - d a y ?  A .  N o t  f iv e  c e n ts .

Q. N othing a t  a ll?  A . No, sir.
Q. Y o u  got fifty  cents? A . N o; I didn’t  get 

th a t off of Mr. R ust, I am sure.
Q. W ho from ? A . From  the man th a t fetched 

the subpoena.
Q. H ave you been prom ised any more money 

to come here? A . N ot five cents. I f  it  happened 
in m y fam ily, I w ould w a n t a man to do the sam e 

^  for me.
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LtJO Y B O R N E M A N N , called  as a w itness on 
beh alf of the p laintiff, and sworn, testified as fo l-
low s:

D IR E C T  E X A M IN A T IO N  by Mr. W eller:

Q. Y on  are a sister of Mr. R ust? A. Y es, sir.
Q. D uring the tim e they lived in Hoboken, how 

often  did you go to their home? A . I have been 
quite often  to their home. 10

Q . H o w  o f t e n ?  A .  F o r  t h e  l a s t  e le v e n  y e a rs .

Q. E very  w eek? A . N ot every week, but quite 
often.

Q. H ow  did they live up to 1904 ? A . I never 
seen any fighting; they lived quite happy and good 
togeth er; m y sister-in-law, she w as ailin g a ll 
along, she w as sick and sick, and she had the best 
o f care and the best of doctors in Hoboken, and 
she had a good home, and never w anted for any-
th in g  th a t I thought. ^

Q. A fte r  1904, w h at did you see? A . In March 
month, I guess is w as, my sister-in-law le ft  her 
lit t le  g ir l one Sunday in my house.

Q. H ow  did she ca te  for her house up till 1904?
A. She w as a lw a ys a good house woman, but 
a fte r  th a t I don’t  know.

Q. A fte r  1904, w ere you in the house? A . I 
seen m y sister-in-law  change in 1904, she w as not
the sam e wom an no more as w h at she w as be-
„ 3 0fore.

Q. Do you recognize these pictures (showing 
w itness)? A . (w itness looks a t pictures). The 
tw o lit t le  children.

Q. H ere are tw o more (showing w itness another 
picture.) A . Y e s ; she le ft  the little  g irl in my 
house—

O bjected to. Objection sustained.

4 0
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MR, W E L L E R — I offer the p ictures of 
the children in  evidence.

M arked P. 1, and P. 2.

C R O SS E X A M IN A T IO N  by Mr. F a llo n :

10

20

30

Q. Y o u  sa y  they g o t a long togeth er, your 
brother and his w ife?  A . Y es.

Q. D id your broth er ever te ll you he ever beat 
his w ife?  A . No, he never beat her th a t I seen.

Q. Y ou  w eren ’t  there very  often, w ere you? A . 
I t  w as very  often  I w as there.

Q. H ow  often  w ere you there during the y ear 
1904? A . I couldn’t  count it  up.

Q. W ere you there very  often  before Decem -
ber, 1904? A . I  don’t  know.

Q. Can you say w h eth er i t  w as once or—  A . I 
can ’t  count it ;  I  have been quite often  there, and 
have done a lo t of w ork fo r my sister-in-law.

Q. T h a t w as because she w as a ilin g  and sick? 
A . Y es, sir, certain ly.

Q. She w as sick  a  good tim e? A . Y es, and 
w a s a]w ays a good w om an up t il l  1904.

Q A n d then she suddenly got w ell?  A . D id  I 
say  th a t?

Q. I am askin g  you, did she? A . No, sir, she 
w as not w ell a t  all.

Q. A n d she is not w ell even to-day, is she? A . 
I  don’t  know ; I don’t  speak to her.

Q. Did you learn  th a t she w as ill?  A . I have 
not seen her in tw o years.

Q. A n d  you don’t  care to see her? A . W e ll —
Q. W hen did you see her la st?  A . I seen her 

h ist in A p ril; she cam e w ith  the tw o children, and 
s le  told me th a t she is going to p a rt w ith  my 
bro flier, her husband, th a t she can get m arried 
to another man.

Q. Did she te ll you in 1905 w hen she told  you
40



th at, did she te ll you she had already parted  from  
him ?

MR. W E L L E R — 1904?

Q. W hen w as it, 1904? A . Y es, sir.
Q. She w as then living w ith  your brother? A. 

Yes, sir.
Q. A n d they lived togeth er until Janu ary or 

F ebruary, 1905, didn’t  they? A . Lived together?
Q. Y e s?  A . 1 think they didn’t  a lw ays live to-

gether.
Q. Y o u  ought to know ; you visited there p retty  

often? A . N o; a fte r  th a t I didn’t  v isit no more.
Q. Y o u  didn’t  v is it her a fte r  A pril, 1904? A.

N o; w hen she le ft  the children there she told me 
she w as going out to a m asquerade ball.

Q. D id she te ll you th a t more than once? A .
She told  me th a t first when she le ft  the g irl there.

Q. W h a t ball w as it  she w as going to? A . 20 
T h a t tim e she told me she w ent over to New Y ork  
looking for w ork, on Sunday.

Q. Did she te ll you she and her husband 
couldn’t  g et along togeth er? A . Y es, and th at 
she could get m arried to another man.

Q. Did she te ll you he beat her? A . No.
Q. D id she te ll you he grabbed her by the 

th ro a t?  A . No.
Q. W h a t did she te ll you he did? A. She often 

said— she is a lw ays a ilin g—  30
Q. W h a t did she say th a t your brother did to 

her?

O bjected to.

A . She didn’t  te ll me nothing my brother said.

P L A IN T IF F  R E STS. 4 0
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M r .  F a l l o n  o p e n s  c a s e  f o r  t h e  d e f e n d a n t .

D E F E N D A N T ’ S  E V I D E N C E .

C H R I S T I A N  O L T M E R ,  t h e  d e f e n d a n t ,  c a l le d  

a n d  s w o r n  o n  h is  o w n  b e h a l f ,  t e s t i f i e d  a s  f o l l o w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  F a l l o n :

10 Q - W h e r e  d o  y o u  l iv e ?  A .  2 5 8  S e v e n th  S t r e e t ,  

H o b o k e n .

Q . W h a t  b u s in e s s  a r e  y o u  e n g a g e d  in ?  A .  T h e  

i r o n  b u s in e s s .

Q . Y o u  h a v e  a n  i r o n  f o u n d r y ,  h a v e  y o u ?  A .  

N o ,  s t r u c t u r a l  i r o n  w o r k s |

Q . H o w  lo n g  h a v e  y o u  b e e n  e n g a g e d  i n  t h a t  

b u s in e s s  o n  y o u r  o w n  a c c o u n t .  A .  A b o u t  s e v e n  

y e a r s .

Q . W h a t  d id  y o u  d o  b e fo r e  t h a t ?  A .  I  u s e d  t o  

20 w o r k  f o r  F a g a n  I r o n  W o r k s ,  a s  i r o n  w o r k e r .

Q . H o w  lo n g  h a v e  y o u  k n o w n  M r .  R u s t ,  J o h n  

R u s t ,  t h e  p l a i n t i f f  i n  t h i s  s u i t ?  A .  A b o u t  f iv e  o r  

s i x  y e a r s .

Q . H o w  lo n g  h a v e  y o u  k n o w n  M r s .  R u s t?  A .  

A b o u t  t h e  s a m e  l e n g t h  o f  t im e .

Q . H o w  d id  y o u  b e c o m e  a c q u a in t e d  w i t h  M r s .  

R u s t?  A .  B e c a u s e  h e  a lw a y s  h a d  p la n s  t o  f i g u r e  

o n , a n d  s o m e t im e s  h e  c a l le d  m e  t o  h is  h o u s e ;  t h a t  

is  th e  w a y  I  g o t  a c q u a in t e d  w i t h  M r s .  R u s t  .

30 Q* W h o  in t r o d u c e d  y o u  t o  M r s .  R u s t?  A .  M r .  

R u s t  h im s e l f .
Q . A n d  a f t e r  y o u  b e c a m e  in t r o d u c e d  ro  M r s .  

R u s t ,  d id  y o u  a n d  y o u r  w i f e  a n d  M r s .  R u s t  a n d  

M r .  R u s t  e v e r  m e e t  t o g e t h e r  a n d  g o  i n  c o m p a n y  

t o g e t h e r ?  A .  W e l l ' ,  I  c o u ld n ’ t  s a y  t h a t  f o r  s u re ,  

i t  m a y  b e .

Q . D o  y o u  u n d e r s t a n d  *m y  q u e s t io n ?  A .  I  u n -

d e r s t a n d .

Q . D id  y o u  a n d  y o u r  w i f e  e v e r  v i s i t  R u s t  a n d  

4Q h is  w i f e  a t  t h e  h o u s e ?  A .  N o ,  n o t  t o g e t h e r .
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Q . D id  y o u  v i s i t  s e p a r a t e ly ?  A .  D id  m y  w i f e  
v i s i t  t h e r e ?  N o ,  m y  w i f e —

Q . D id  M r s .  R u s t  e v e r  v i s i t  y o u r  w i f e  a t  y o u r  
h o u s e ?  A .  Y e s .

Q . W a s  M r .  R u s t  a t  a n y  t im e  w i t h  M r s .  R u s t ,  

a t  a  t im e  w h e n  t h e y  v is i t e d  y o u r  h o u s e ?  A .  I  

d o n ’ t  t h i n k  so .

Q . A f t e r  y o u  b e c a m e  a c q u a in te d  w i t h  M r s .  R u s t  

a n d  M r .  R u s t ,  d id  y o u  a n d  M r .  R u s t  a n d  M r s .  R u s t  

e v e r  a t t e n d  a  s o c ia l  f u n c t io n  to g e t h e r ?  A .  W e  

w e n t  o n c e  t o  L a k e  H o p a tc o n g .

Q . W h e n  w a s  t h a t ?  A .  W i t h  t h e  M a d is o n  S o -

c i a l  C lu b ,  a b o u t  t h r e e  y e a r s  a g o .

Q . W h o  w a s  i n  t h a t  p a r t y ?  A .  A b o u t  s e v e n ty -  

f iv e  i n  t h e  p a r t y — s e v e n ty - f iv e  o r  a  h u n d r e d .

Q . Y o u  w e r e  th e r e ?  A .  Y e s ,  s i r .

Q . A n d  M r .  R u s t  a n d  M r s .  R u s t?  A .  Y e s ,  s i r .

Q . W e r e  y o u  i n  t h e  c o m p a n y  o f  M r .  R u s t  a n d  

M r s .  R u s t  a t  t h e  t im e ?  A .  N o , n o t  j u s t  e x a c t ly ,

I  h a d  a  t i c k e t  f r o m  t h e  C lu b .  2 0

Q . O n  t h a t  o c c a s io n  d id  y o u  see  a n y  t r o u b le  o r  

o c c u r r e n c e  b e tw e e n  M r .  R u s t  a n d  M r s .  R u s t?  A .

Y  es.
Q . W h a t  w a s  t h e  t r o u b le ?  A .  T h e y  w e r e  p ic k -

i n g  f lo w e r s  o n  t h e  g r o u n d  th e r e ,  a n d  a  y o u n g  m a n  

g a v e  M r s .  R u s t  s o m e  f lo w e r s ,  a n d  th e r e u p o n  h e  

s la p p e d  h e r  i n  t h e  fa c e .
Q . W h o  s la p p e d  h e r  i n  t h e  fa c e ?  A .  M r .  R u s t .

Q . H e  s la p p e d  w h o  in  t h e  fa c e ?  A .  M r s .  R u s t .

Q . D o  y o u  r e c a l l  b e in g  a t  Q u a r t e t t e  C lu b  H a l l  30 
a t  a n y  t im e  w h e n  y o u  m e t  M r s .  R u s t  th e r e ?  A .

N o ,  n o t  a t  Q u a r t e t t e  C lu b  H a l l .

Q . W e r e  y o u  e v e r  a t  Q u a r t e t t e  C lu b  H a l l  w h e n  

y o u  m e t  M r s .  R u s t?  A .  M r s .  R u s t  a n d  M is s  T in k e  

w a s  th e r e .
Q . W h e n ?  A .  I t  w a s  t h e  A r i o n  S h o o t in g  S o -

c i e t y ’ s b a l l ;  I  a m  a  m e m b e r  o f  t h a t  s o c ie ty .
Q* Ho w  l o n g  a g o  w a s  it? A. T h r e e  o r  f o u r  

y e a r s  a g o .
Q . A t  t h a t  t im e  w a s  M r s .  R u s t  i n  y o u r  c o m p a n y  

o r  M is s  T in k e ’ s?  A .  Y e s . 40
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Q . D id  y o u  g o  h o m e  w i t h  h e r  o r  w i t h  M is s  

T in k e ?  A .  M is s  T in k e .

Q . I t  w a s  a t  Q u a r t e t t e  C lu b  H a l l  t h a t  t h e y  h a d  

t h e  U n t e r  U n s  a f f a i r ,  i n  M a r c h ,  1 9 0 4 ! i t  h a s  b e e n  

s t a t e d  y o u  w e r e  t h e r e ,  a n d  y o u  a n d  M r s .  R u s t  w e r e  

i n  c o m p a n y  w i t h  e a c h  o t h e r ,  is  t h a t  t r u e ?  A .  

T h a t  w a s  i n  O d d  F e l l o w s ’ H a l l .

Q . I s  t h a t  t r u e  t h a t  y o u  m e t  h e r  th e r e ?  A .  

Y e s ,  s i r .

Q . H o w  c a m e  y o u  t o  m e e t  h e r  t h e r e ?  A .  I  g o t  

a  t i c k e t  f r o m  a  m e m b e r  o f  t h e  c lu b ;  I  w e n t  t h e r e ,  

a n d  w h e n  I  c a m e  t h e r e  M r s .  R u s t  a n d  M is s  T in k e  

w a s  th e r e .

Q . T h e  U n t e r  U n s  w a s  q u i t e  a  la r g e  b a l l ,  w a s n ’ t  

i t ?  A .  Y e s ,  s i r .

Q . H o w  m a n y  p e o p le  d o  y o u  t h i n k  w e r e  t h e r e  

t h a t  n i g h t ?  A .  S e v e r a l  h u n d r e d .

Q . H o w  m a n y  f lo o r s  d id  t h e y  o c c u p y  o f  t h e  h a l l  ? 

A .  T h e y  h a d  t h e  w h o le  b u i l d i n g  t h e r e .

2 a  Q . W a s  t h a t  a  m a s q u e r a d e  b a l l?  A .  Y e s ,  s i r .

Q . W e r e  y o u  m a s k e d ?  A .  N o ,  s i r .

Q . W a s  M r s .  R u s t  m a s k e d ?  A .  I  d o n ’ t  k n o w ;  

I  c o u ld n ’ t  s a y  f o r  s u re .

Q . D o  y o u  r e m e m b e r  m e e t in g  t h i s  y o u n g  n e p -

h e w  t h a t  t e s t i f ie d ,  a t  t h a t  b a l l  o n  t h a t  o c c a s io n ?  

A .  N o .

Q . Y o u  d id n ’ t  m e e t  h im  t h e r e ?  A .  M a y b e ;  I  

k n o w  a  w h o le  l o t  o f  p e o p le  t h e r e .

Q . D o  y o u  r e m e m b e r  m e e t in g  a t  t h e  C a r l i s le  

. .  b a l l  t h a t  h e  h a s  s p o k e n  o f?  A .  N o .

Q . D o  y o u  k n o w  a n y  o c c a s io n  w h e n  t h i s  y o u n g  

m a n  a s k e d  t h e  p r i v i l e g e  o f  d a n c in g  o r  t o  g o  i n t o  

a  m a r c h  w i t h  M r s .  R u s t ,  w h e n  t h e y  c a m e  o v e r  a n d  

a s k e d  y o u r  p e r m is s io n ?  A .  N o .

Q , D id  a n y  s u c h  o c c u r r e n c e  t a k e  p la c e ?  A .  

N o t  a s  f a r  a s  I  k n o w .

Q . I  a m  a s k in g  y o u ; y o u  o u g h t  t o  k n o w  i f  i t  d id  

o c c u r ?  A .  N o ,  s i r .

Q . D id  y o u  a t t e n d  t h e  b a l l  k n o w n  a s  t h e  D e -  

f e n d e r  C y c le r s ’ B a l l ,  o n  N o v e m b e r  1 2 , 1 9 0 4 ?  A .  I
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t h i n k  s o ;  I  a tte n d ?  a  g o o d  m a n y  b a l ls ,  a U d  I  d o n ’t  

k n o w .

Q . D d  «you  r e m e m b e r  m e e t in g  M  r s .  R u s t  t h e r e  

t h a t  n ig h t ,  o r  w h a t  t im e  y o u  g o t  th e r e ? -  . A .  A b o u t  

e le v e n  o ’c lo c k ,  I  t h i n k .

Q . W h o  * w a s  i n ! y o u r  c o m p a n y , 1 a n y b o d y ?  A .  

A  m a n  n a m e d  A l .  I  o n ly  k n o w  h is  f i r s t  n a m e ;  

h e  w a s  w o r k in g  w i t h  m e  a n d  h e  t o o k  m e  in  t h e r e ;

Q . H a d  y o u  a n y  id e a  o f  m e e t in g  M r s .  R u s t  th e r e  

t h a t  n ig h t ?  A .  I  h a d  n o t .
Q . H o t v  s o o n  a f t e r  y o u  h a d  b e e n  i n  t h e t e  w a s  

i t  t h a t  y o u  m e t  M r s .  R u s t ;  h o w  c a m e  y o u  t o  m e e t  

h e r ?  A .  I  w a s  t h e r e  a b o u t 5 a  h a l f  t a n - h o u r  a t  

le a s t .
Q . : H o w  c a m e  y o u  t o  m e e t  h e r ?  A .  I  w a s  s ta n d -

i n g  t h e r e  t a l k i n g  t o  s o m e b o d y , ' ’  a n d  I  s a w  h e r  

w a lk i n g  a r o u n d  t h e r e — d a n c in g .

Q . Y o u  s p o k e  t o  h e r  t h e n ;  j u s t  t e l l  u s  h o w  y o u  

c a m e  t o  b e  i n  h e r  c o m p a n y  t h a t  n i g h t ? '  A .  M r s .  

R u S t  c a m e  t o  m e  a n d  s p o k e  t o  m e .
Q . W h a t  d i d  s h e  s a y  t o  y o u ? 1' A .  - “ H e l lo ,  g o o d  

e v e n i n g , a n d  I  i h v i t e d  th e m  t o  d r in k .
Q .‘ H o w  m a n y  d a n c e s  d id  y o u  h a lve  w i t h  th e m ?  

A .  *1 d a n c e d  w i t h  h e r  a n d  M r s .  D o n a h u e .

Q . T h e n  y o u  d id n ’ t  d a n c e  a lo n e  w i t h  M rS . R u s t?  

A .  Y e s ,  a n d  s o m e  o t h e r  la d y .
Q . O n e  .o f  t h a t  p a r t y ?  A .  I  c o u ld n ’ t  s a y  f o r  

s u re .
Q.* O n  t h a t  n i g h t ' d i d  y o u  le a v e  t h a t  h a l l  i n  th e  

c o m p a n y  o f  M r s .  R i i s t  a t  a b o u t  t w e lv e  o ’ c lo c k ,  ft A .  

I t  w a s  l a t e r  t h a n  t h a t , 'a b o u t  o n e  o ’ c lo c k .

Q . W h e n  y o u  d id  t h a t  d o  y o u  r e c a l l  s a y in g  to *  

M r s ;  D o n a h u e  t h a t  y o u  w o u ld  see  h e r  - ( M fs .1 R u s t !  

t o  t h e  c a r ?  A .  Y e s ,  s i r .
Q . D id  y o u  se e  h e r  t o  t h e  c a r ,  o r  d id  y o u  g o < a ll 

t h e  w a y  h o m e  w i t h  h e r  ? A .  I  t o o k  h e r*  d o w n 1 to  

t h e  c a r  a n d  w e n t  d o w n  t o  have s o m e t h in g  to . e a t . -

Q . D id  y o u  w a lk  d o w n  F o u r t h  S t r e e t  i n  H o b o -

k e n ,  a n d  g o  t o  y o u r  s h o p  a t  a b o u t  h a l f  p a s t  o n e  

i n  t h e  m o r n in g ,  a n d  e n t e r  i t ?  A .  ‘N o ,  s i r .
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Q. A n d  a llo w  h er  to  e n te r  i t?  A . N o .
Q. D id  y o u  ev e r  h a v e  s e x u a l  in te r c o u r se  w ith  

M rs. R u s t  a t  a n y  t im e , in  a n y  p la c e ?  A . N o.
Q. W e r e  y o u  e v e r  in  th e  V a n  T r o ille  H o te l  in  

th e  C ity  o f  N e w  Y o rk ?  A . N o , sir.
Q. D o  y o u  k n o w  w h e r e  t h a t  h o te l  is?  A . I 

k n o w  w h e r e  i t  is  n ow .
Q. I  w a n t  to  k n o w  w h e th e r  y o u  w e r e  e v e r  th e r e  

in  y o u r  l if e ?  A . I  p a s s e d  th e r e  s e v e r a l  t im e s  
« q  a f te r , a n d  lo o k e d  a t  it .

Q. Y o u  m ea n  s in c e  th is  c a s e  h a s  s ta r te d ?  A . 
Y e s , sir .

Q. D id  y o u  e v e r  h a v e  a room  in  t h a t  h o te l?  A . 
N o , sir .

Q. D id  y o u  h a v e  a n y  in te r c o u r se  w ith  M rs. R u st  
or h a v e  a n y  im p ro p er  co n d u c t  w i t h  h er  a t  122  
M onroe S tr e e t , H o b o k en ?  A . N o , sir .

Q. A t  a n y  t im e ?  A . N o , sir .
Q. D id  y o u  ev e r  h a v e  a n y  im p ro p er  c o n d u c t or  

2q  s e x u a l  in te r c o u r se  w ith  h er  a t  318 a n d  320 G ra n d  
S tr e e t , in  th e  C ity  o f  H o b o k en ?  A . N o , sir .

Q. D id  y o u  e v e r  h a v e  a n y  in te r c o u r se , or w e r e  
y o u  g u ilty  o f  a n y  im p ro p er  co n d u c t w ith  h er  a t  
N o. 317 W illo w  A v e n u e , in  th e  C ity  o f  H o b o k en ?  
A . N o , sir .

Q. W h a t  w e r e  y o u r  r e la t io n s  w ith  M rs. R u st;  
w ill y o u  s t a t e  to  th e  c o u r t  a n d  ju ry  h o w  
fr ie n d ly  y o u  w e r e  to  h er?  A . W e ll ,  a l l  I  d o n e  is , 
I d a n ced  w ith  h er  w h e n e v e r  I m e t  h e r  a t  a  b a ll;  

o q  t h a t  is  th e  o n ly  th in g  I ev e r  d on e.
Q. W a s  t h a t  b e c a u se  y o u  w e r e  a c q u a in te d  w ith  

h er?  A . Y e s .
Q. D id  y o u  e v e r  g iv e  M rs. R u s t  a n y  m o n ey ?  A . 

N o.
Q. D id  y o u  e v e r  s a y  to  th is  m an  B ru n k en , th a t  

y o u  u se d  th is  w o m a n , m e a n in g  M rs. R u st , a n d  
t h a t  y o u  to ld  th e  w o m a n  sh e  sh o u ld  b rea k  a w a y  
fro m  th e  h u sb a n d , t h a t  y o u  w o u ld  ta k e  ca re  o f  
h er, a n d  t h a t  y o u  p a id  h er  so m e  m o n ey ?  A . N o. 

Q. D id  y o u  e v e r  m e e t  h im  on  th e  o c c a sio n  h e
4 0
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Sp eak s o f?  A . I d o n ’t  th in k  I ev er  d id— h e w a s  
ta k in g  d o w n  lu m b er  in  so m e h o u se  in  S econ d  
S tr e e t , a n d  a sk ed  a b o u t it.

Q. D id  y o u  e v e r  h a v e  su ch  a co n v e r sa tio n  a s  he  
h a s  d e ta ile d ?  A . N o , sir .

Q. W h e r e  w a s  h e  ta k in g  d ow n  lu m b er?  A . 
S eco n d  S tr e e t .

Q. H e  is  a  d e a le r  in  seco n d  h an d  lu m b er  m a -
te r ia ls , or w a s  a t  t h a t  tim e , w a s  h e  n o t?  A . Y es , 
sir .

Q. W h e r e  w a s  h e  ta k in g  d ow n th e  b u ild in g  on  
S eco n d  S tr e e t ;  S eco n d  an d  w h a t?  A . B e tw e e n  
C lin to n  a n d  G rand.

Q. I s  th a t  th e  p la c e  h e  sa y s  th is  co n v ersa tio n  
to o k  p la c e?  A . T h a t is  th e  p la ce ,

Q. T h ere  is  a  sa lo o n  th ere?  A . Y es.
Q. T w o sa lo o n s , a ren ’t  th ere , an d  a grocery  

s to r e , on  th a t  corn er?  A . Y es , I  th in k  so.
Q. W e r e  y o u  in  e ith e r  o n e  o f  th e se  sa lo o n s  w ith  

h im  on  th a t  d a y  th a t  h e  sp ea k s  o f?  A . Y es , sir , 
w e  h a d  a drin k .

Q. In  w h a t  sa lo o n ?  A . I co u ld n ’t  t e l l  w h ich  
o n e; I  d o n ’t  rem em b er.

Q. W h a t  w a s  th e  c o n v e r sa tio n  you  had  w ith  
h im  on th a t  o c c a sio n ?  A . H e  a sk ed  m e—

Q. A b o u t  w h a t?  A . A b o u t th e  casv# o f  Mrs. 
R u st  a n d  m e.

Q. H o w  d id  i t  co m e to  be sp ok en  o f?  A . A s  
so o n  a s  h e  sa w  m e h e  a sk ed  m e a b o u t it , w h a t  I 
h a d  to  s a y  a b o u t i t ;  I  sa id  “I h a v e  n o th in g  to  
s a y ” I to ld  h im  h e  sh o u ld  se e  you  a b o u t it.

Q. D id  y o u  ev er  te l l  h im  a t  th a t  t im e  th a t  you  
h a d  u sed  th is  w o m a n ?  A . N o.

Q. D id  y o u  ev er  t e l l  h im  o th er  p eo p le  h ad  u sed  
h er, an d  w h en  i t  g o t  in to  co u rt h e  w ou ld  find i t  
o u t?  A . N o, sir .

Q. W e r e  y o u  w ith  M rs. R u st  in  N ew  Y ork  C ity  
a t  a n y  t im e  a t  a ll?  A . N o, sir .

Q. D id  y o u  e v er  sa y  to  Mr. R u st  or a n yb od y  e lse
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th a t you ever w ere w ith  the w om an? A .-N o , sir.
Q. Y o u  had some business difficulty w ith  Mr. 

B u st, didn’t  you, about Jan u ary, 1905, or Decem -
ber, 1904? A . Y es, sir.

Q. W a s it  about some m oneys th a t h e , owed 
you? A . I w as a lw a ys a fte r  him, I never could 
co llect it.'

Q. Up to th a t tim e th a t you w en t a fte r  him, 
in the la tte r  p art of 1904, for the p aym ent of 
money he ow ed you, did you ever h ave any m is-
understanding or a ltercation  or qu arrel w ith  him 
or he w ith  you, about bis-w ife, or th eir relation s? 
A . •No'; he to ld  me about it  a good m any tim es.

iQ. W h a t did he te ll you? A . ‘A b o u t the tro u -
ble w ith  his w ife ; he said  his w ife  w as running 
out a ll the tim e w ith  these c ig a re tte  sm okers, 
a ll young fe llo w s; th a t be is no good, he' i s ‘too 
old,' and a ll th is  and that.

Q. H e told  you this h im self ? ‘ A . ' Y es.
2 0 ,̂ Q. Did lie ever accuse you of being w ith  her?

* A . No. o
Q. Do you rem em ber any occasion w hen he 

spoke to you about some trouble w ith  his w ife, 
when he told  you about a la w y e r he had and you 
advised him to g et a different la w y er?  A . Y es, 
sir.

Q.* W h a t  ̂w ere  you r feelin gs tow ard  B u st a t 
th a t tim e, sym pathetic or oth erw ise? A . I fe lt  
sorry  for Mr. B u s t  in his troubles.

30:*; you say  so to him ? A . Y es.
Q. On th e  occasion th a t you w en t up on the 

hill, w hen he: m et you and b eat you, w ill you te ll 
us how you cam e to go up there th a t n ight? A. 
I w as telephoned several tim es to come up, and 
I thqiight I w ould not go there, but on one n ight 
I had  some business up on the hill, and I w ent 
up; I w as told  to m eet her a t  the tra n sfe r  station ; 
Sum m it A ven ue and P aterson  P lankroad.

Q. H ow  long had you m et her, or how lo n g had 
}you been- w ith  her there before you w ere a tta c k e d
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b y  M r .  R u s t?  A  W e  w a lk e d  d o w n  f r o m  t h e  

t r a n s f e r ,  s t a t io n ,  d o w n  C e n t r a l  A v e n u e ,  t o w a r d s  

G r a y  S t r e e t ;  o n . t l f e  c o r n e r  o f  G r a y  S t r e e t ,  w h e n ,  

w e  c a m e  t h e r e  iU n  B u s t  w a s  th e r e .

Q . D id  s h e  l i v e  o n  G r a y  S t r e e t  t h a t  t im e ?  A .  
T h a t *  is :  w h a t ,  s h e  s a id i

Q , D id  y o u  w a l k  d o w n  a r m  i n  a r m ?  A .  N o ,  

s i r ,  w a lk e d  s in g ly .

Q . D id :  y o n ;  ever« w a lk ,  a lrm  i n  a r m  w i t h  h e r?  

A .  N o .

Q , W e r e  y o u  e v e r  a t  a n y  s o c ia l  f  u n c t io n s ,  o t h e r  

t h a n  th o s e ,  y o u  h a v e  m e n t io n e d ,  w h e n  M r s .  R u s t  

w a s  p r e s e n t?  A .  N o , s i r .

% .  D id ;  y o u .  e v e r ;  i n v i t e :  M rs s  R u s k  t o  a n y  o f  

t h e s e  s o c ia l  f u n c t i o n s  w i t h  y o u ?  A *  N o , s i r .

Q . W h a t  d id  M r .  R u s t  s a y  t o  y o u  w h e n  h e  h i t  

y o u  o n  G r a y  S t r e e t ?  A .  H e  c a l le d  m e  a  s o n -o fr  

b i t c h ,  a  c u r ,  a n d  h a d  a  s to n e  i n  h is  h a n d , ,  a n d ; 

w e n t  t o  h i t  m e . .
Q , D id  h e  h i t  y o u ?  A .  N o , ,  s i r .

<y  D id  y o u  h i t  h im ?  A .  . Y e s ,  L  d id ^

Q , D id  h e  a t t e m p t ,  to .  s t r i k e :  y o u ?  A .  H e  d id  

a t t e m p t  i k
Q . H o w  m a n y  m e n  w e r e  w i t h  h im ?  . h  A b o u t  

f iv e  o r  s i x  m e n  th e r e .
Q . H o w  m a n y  i ia d  a t t a c k e d  y o u ;  w a S s it  o n ly  

h e  a lo n e ,  o r  w e r e  t h e r e  o th e r s  ? A . T h e re *  w e r e  

l iv e  o r  s ix  b e s id e s  h im .
Q . A n d  y o u ;  r a n  a w a y  b e ca u se ?  y o u  w e r e  a f r a i d ; 

is :  t h a t  t h e  r e a s o n  y o u  r a n  a w a y ?  A .  F i r s t  I 

knocked; h im  . d o w n ;  t h e n  1 w e n t ;  f o r  t h e  s to n e ;  It 
h a d  a n  id e a  i t  w a s  a  r e v o lv e r .

Q . L  c a n ’ t  h e a r  y o u  .v e ry ,  p la in l y .  A .  1 k n o c k e d  

h im  d o w n  a n d  w e n t  f o r  t h e  s to n e  h e  h a d  i n  h is  

h a n d ;  I  t h o u g h t  h e  h a d  a  r e v o lv e r ,  a n d  a s  s o o n  

a s  I  g o t  n e a r  t h a t  t h e  o th e r s  g o t  h o ld  o f  m e , a n d . 

o f  c o u r s e  I  g o t  a w a y  f r o m  h im  a n y h o w .
Q . Then you ran away? A .  Yes; in the mean-

time they were hollering; there was people com-
ing from all sides, about thirty odd people theie.

m
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Q . D o  y o u  r e m e m b e r  h a v in g  a s k e d  M r s .  R u s i  

t o  h a v e  a  d r i n k  w i t h  y o u  a t .  t h e  O d d  F e l lo w s  b a l l  

t h a t  h a s  b e e n  s p o k e n  o f?  A .  Y e s .

Q . A t  a  t im e  w h e n  th e s e  o t h e r  la d ie s  w e i- t  
p r e s e n t?  A .  Y e s .

Q . D o  y o u  r e c a l l  w h a t  i t  w a s  t h a t  M r s .  R u s t  

d r a n k  o n  t h a t  o c c a s io n ?  A .  S o d a  w a t e r  o r  b e e r ,  
e i t h e r  o n e  o f  t h e  tw o .

Q . A n y  o t h e r  f a n c y  d r i n k s  o n  t h e  t a b le ?  A .
10 N o ,  s i r .

Q . W h a t  w a s  o n  t h e  t a b le ?  A .  M o s t l y  s o d a  

w a t e r  a n d  b e e r ;  m o s t l y  s o d a  w a t e r ,  a n d  s o m e  
b e e r .

Q . D id  y o u  h a v e  a n y  c o n v e r s a t io n  w i t h  M r .  R u s t  

a t  a l l  d u r i n g  t h i s  l a s t  y e a r  o r  t w o .  A .  N o .

Q . W h e n  w a s  i t  y o u  l a s t  m e t  M r .  R u s t  t o  s p e a k  

t o ?  A .  I t  w a s  l a s t  y e a r ;  i n  1 9 0 4 ; i n  D e c e m b e r ,  
a b o u t .

Q . W h e r e  d id  y o u  s p e a k  t o  ih im  a t  t h a t  t im e ?

20 A. S o m e w h e r e  i n  H o b o k e n ;  s o m e w h e r e  n e a r  the 
s h o p ,  o r  s o m e w h e r e  n e a r  t h e  b u i ld in g s .

Q . D u r in g  t h e  c o u r s e  o f  y o u r  b u s in e s s  a r e  y o n  

o b l ig e d  t o  b e  a w a y  f r o m  t h a t  s h o p  o r  f a c t o r y ?  
A . Y e s ,  s i r .

Q . Q u i t e  o f t e n ?  A .  F r e q u e n t l y .

Q . A b o u t  w h a t  t im e  i n  t h e  d a y  is  t a k e n  u p  b> 
y o u r  b e in g  a w a y ?  A .  I  a m  g e n e r a l ly  s e v e n  h o u r s  
a w a y .  |

Q . W h a t  o b l ig e s  y o u  t o  b e  a w a y  f r o m  y o u r  s h o p  

a b o u t  s e v e n  h o u r s  a  d a y ?  A .  I  h a d  a b o u t  s e v e n  

o r  e ig h t  jo b s  o v e r  i n  N e w  Y o r k ,  a n d  h a d  t o  a t -

t e n d  t o  t h e m  e v e r y  d a y  p r e t t y  n e a r .

Q . D o  y o u  a t t e n d  t o  t h e  o u t s id e  w o r k ?  A .  Y e s ,  

a t  t h a t  t im e  I  h a d  in s id e  a n d  o u t s id e  b o th .

Q . S in c e  t h e n  y o u  h a v e  g o t  s o m e b o d y  e ls e  e n -

g a g e d  i n  b u s in e s s  w i t h  y o u ,  h a v e  y o u ?  A .  Y e s ,  
s i r .

Q . S o  n o w ,  d o  y o u  d e v o te  y o u r  t im e  t o  o u t s id e  

w o r k  o r  in s id e  w o r k ?  A .  W e l l ,  t o  o u t s id e  a n d  in -  
S x d e ,  b o th .
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Q . H o w  o ld  a  m a n  a r e  y o u ?  A .  T h i r t y - s i x  
y e a r s  o ld .

Q . H o w  lo n g  is  y o u r  w i f e  d e a d ?  A .  M a r c h  
1 2 th ,  i t  w i l l  b e  f o u r  y e a r s .

Q . T h a t  is ,  n e x t  M a r c h  i t  w i l l  b e  f o u r  y e a rs ?  

A .  Y e s .

Q . H o w  m a n y  c h i ld r e n  h a v e  y o u ,  a n d  w h a t  a r e  

t h e i r  a g e s ?  A .  I  h a v e  f o u r  c h i ld r e n .

Q . W h a t  a r e  t h e i r  a g e s ?  A .  F r o m  f i f t e e n  

d o w n  t o  e ig h t .

Q . A r e  t h e y  g i r l s  o r  b o y s ?  A .  T w o  g i r l s  a n d  

t w o  b o y s .

Q . W h e r e  d o  y o u  l i v e  a t  t h e  p r e s e n t  t im e ?  A .  

2 5 8  ¡S e v e n th  ¡S tre e t.

Q . W i t h  w h o m ?  A .  M y  b r o t h e r - in - la w .

Q . D o  y o u r  c h i ld r e n  r e s id e  th e r e ?  A .  Y e s , s i r .

C R O S S  E X A M I N A T I O N  b y  M r .  L i c h t e n s t e in :

Q . M r .  O l t m e r ,  w h e n  y o u  s t a r t e d  i n  b u s in e s s  f o r  

y o u r s e l f ,  w n e r e  d id  y o u  n a tye  y o u r  p la c e  o f  b u s i -

n e s s ?  A .  4 0 8  F o u r t h  S t r e e t .

Q . A n d  y o u  r a n  t h e  b u s in e s s  i n  y o u r  o w n  n a m e ?  

A .  Y e s ,  s i r .
Q . \ o u  d o n ’ t  r u n  t h a t  b u s in e s s  in  y o u r  o w n  

n a m e ,  n o w ,  d o  y o u ?  A .  N o , s i r .

Q . I t  is  a  c o r p o r a t io n  n o w ?  A .  Y e s , s i r .

Q . W h a t  is  t h e  n a m e  o f  t h a t  c o r p o r a t io n ?  A .  

O l t m e r  I r o n  W o r k s .
;Q. Y o u  in c o r p o r a t e d  t h e  c o m p a n y  a f t e r  M r .  

R u s t  s u e d  y o u  i n  t h i s  c a s e , d id n ’ t  y o u ?  A .  I  h a d  

t h e  id e a  a  y e a r  a g o  b e fo r e  t h a t .
Q . B u t  y o u  d id n ’ t  a c t u a l l y  i n c o r p o r a t e  u n t i l  

a f t e r  M r .  R u s t  s u e d  y o u  i n  t h i s  c a s e ?  A .  Y e s , s i r .

Q . D o  y o u  k n o w  a  m a n  n a m e d  J a e c k e l?  A .  

Y e s ,  s i r .
Q . H e  is  i n  t h e  i r o n  b u s in e s s ,  is  h e ?  A .  Y e s , 

s i r .
Q . D o  y o u  r e m e m b e r  s p e a k in g  t o  h im  a b o u t  

i n c o r p o r a t i n g  y o u r  c o m p a n y ?  A .  I  d o n  t  k n o w .
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Q - D id n ’ t  y o u  w a n t '  h im  t o  b e  a : s t o e k h o ld e r  i n  
t h a t  c o m p a n y ?  A .  N o ,  s i r .

Q . D id n ’ t  y o n  t e l l  M m  t h a t  y o u »  w a n t e d  t o  i n -

c o r p o r a t e  t h e  c o m p a n y  b e c a u s e  M r .  R u s t  w a y g o -

i n g  t o  s u e  y o u  a n d ’ g e t  a  j u d g m e n t 'a g a in s t  y o u ?  
A .  I  n e v e r  d id .
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Q . Y o u  w e r e  v e r y  f r i e n d l y  w i t h  M r .  R u s t ,  

w e r e n ’ t  y o u  ? A .  I  w a s  s o m e  t im e  a g o .

Q i U p  u n t i l  t h e  y e a r  1 9 0 4 ?  A .  Y e s .

[Q . M r .  R u s t  is  q u i t e  a  b ig  b u s in e s s  m a n  i n  H o -
b o k e n ,  i s n ’ t  h e ?  A .  Y e s .

Q . A lw a y s  h a s  b e e n — M r .  R u s t ,  I  a m  s p e a k in g  
o f?  A .  Y e s .

Q . A lw a y s  e m p lo y e d  f o r t y  o r  f i f t y  m e n ,  d id n ’ t  

h e ?  A .  I  d o n ’ t  k n o w  i f  a s  m u c h  a s  t h a t .

Q . A s  a  m a t t e r  o f  f a c t ,  d i d n ’t  h e  t o  y o u r  

k n o w le d g e  e m p lo y  f o r t y  o r  f i f t y  m e n  u n t i l  t h e  

t im e  o f  t h i s  t r o u b le  a b o u t  h is  w i f e  i n  1 9 0 4 ?  A .  

W e l l ,  t h e r e  is  n o  b u i l d i n g  g o in g  o n  n o w ;  n o b o d y  

h a s  g o t  a n y  w o r k .

Q . I  a m  n o t  s p e a k in g  o f  n o w .  F o r  t h e  p a s t  

n u m b e r  o f  y e a r s ,  u p  t i l l  1 9 0 4 , is  i t  n o t  a  f a c t  t h a t  

M r .  R u s t  w a s  i n  t h e  h a b i t  o f  e m p lo y in g  f r o m  f o r t y  

t o  f i f t y  o r  m o r e  p e o p le  e v e r y  d a y ?  A .  H e  e m -

p lo y s  s o m e ;  I  d o n ’ t  k n ,o w  h o w  m a n y ;  I  c o u ld  n o t  

t e l l  y o u .

Q . A n d  h e  g a v e  y o u  a l l  o f  h is  s t r u c t u r a l ,  i r o n  

w o r k  t o  d o ?  A .  Y e s ,  s i r .

Q , Y o u  h a d  y o u r  a c c o u n ts  r u n n in g  a l l  th e s e  

y e a r s ,  d id n ’ t  y o u ?  A .  Y e s ,  s i r .

Q . H is  f i n a n c ia l  r e p u t a t i o n  i n  H o b o k e n  w a s  e x - ' 

e e l le n t ,  w a s n ’ t  i t ?  A .  A s  f a r  a s  I  k n o w .

Q . N e v e r  h a d ,a n y  t r o u b le  a b o u t  p a y in g  h is  b i l l s ,  

t o  y o u r  k n o w le d g e ,  d id  h e ?  A .  H e  d id ’ t  p a y  m y  

b i l l s .

Q . D id  y o u ,e v e r  h e a r  o f  h is  n o t  p a y i n g  a n y  b i l l s  

i n  H o b o k e n ,  o u t s id e  o f  y o u r  o w n ,  t h a t  y o u  s p e a k ,  

o f  ? A .  H e  o w e d  s o m e  b i l l s  w h e m h e  w a s  i n  p a r t -

n e r s h ip  w i t h  s o m e b o d y .
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Q . Y o u  n e v e r  h e a r d  o f  a  s u i t  a g a in s t  h im ?  A .

K o .

Q . Y o u  o w e d  h im  m o n e y  d u r in g  a l l  t h e  t im e  h e  

w a s  i n  b u s in e s s ?  A .  N o .

Q . D id n ’ t  h e  d o  w o r k  f o r  y o u  a t  t h e  s a m e  t im e  

y o u  w e r e  d o in g  w o r k  f o r  h im ?  A .  T h a t  w o r k  h e  

d o n e  f o r  m e  d id n ’ t  a m o u n t  t o  f i f t y  d o l la r s .

Q . Y o u  s t a r t e d  t h i s  s u i t  a g a in s t  h im  f o r  s o m e  

m o n e y  w h ic h  y o u  c la im e d  h e  o w e d  y o u ,  a f t e r  h e  

h a d  s u e d  y o u ,  t h a t  is  t r u e ,  i s n ’ t  i t ?  A .  Y e s .
Q . D o  y o u  rem em b er how  m u c h  y o u r  c la im  

a g a in s t  h im  w a s ?

(N o  a n s w e r . )

Q . D o  y o u  k n o w  h o w  m u c h  t h e  c la im  t h a t  y o u  

h a d  a g a in s t  h im  w a s ?  A .  S e v e n  h u n d r e d  d o l la r s  

o d d .
Q . 7 0 2 .3 4 ?  A .  Y e s .
Q . P a r t  o f  t h a t  w o r k  w a s  n e v e r  c o m p le te d ?  A .  20 

Y e s .
Q . A n d  y o u  s u e d  h im  f o r  w o r k  t h a t  w a s  n e v e r  

c o m p le te d — o n  t h e  H o b o k e n  P e n c i l  W o r k s ?  A .  

Y e s .
Q . W h y  d id  y o u  s to p  t h a t  w o r k ?  A .  B e c a u s e  

h e  t o l d  m e  t o  s to p  i t .
Q . T h a t  w a s  a f t e r  h e  h a d  h a d  th e  t r o u o le  w i t h  

h is  w i f e ?  A .  Y e s .
Q . N o w ,  y o u  k n o w  t h a t  i n  t h i s  c a s e  in  w h ic h  y o u  

s u e d  h im ,  h e  f i l e d  a  p le a  a n d  a  s e t  o f f  a g a in s t  y o u ,  

d o n ’ t  y o u  k n o w  t h a t ?  A .  Y e s .
Q . A n d  h is  c la im  is  a  g r e a t  d e a l  m o r e  t h a n  y o u r  

c la im ?  A .  T h a t  is  n o t  t r u e .
Q . I s n ’ t  i t  a  f a c t  t h a t  h e  f i l e d  a  c la im  a g a in s t  

y o u  f o r  $ 9 3 2 ?  A .  Y o u  c a n  p u t  a  w h o le  l o t  o n

p a p e r .
Q . S o  c a n  y o u —  A .  I  c a n  p r o v e  m in e  w a s  

r i g h t .
Q . Y o u  h a v e  n o t  p r o v e n  th e m ?  A .  I  h a v e  h a d  

n o  s h o w  y e t ;  y o u  p u t  i t  o f f  a l l  t h e  t im e . 40
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Q . N e i t h e r  h a d  h e  a  s h o w  t o  p r o v e  h is  c la im  

a g a in s t  y o u ,  h a d  h e ?  A .  H e  w o u ld  h a v e  a  s h o w  

i f  h e  w a n t e d  t o ;  I  g iv e  h im  a l l  t h e  s h o w  h e  w a n ts .

Q . S o  t h a t ,  a c c o r d in g  t o  h is  c a s e  i n  c o u r t  n o w ,  

h is  c la im  a g a in s t  y o u  is  a  g r e a t  d e a l  m o r e  t h a n  

y o u r  c la im  a g a in s t  h im ?  A .  T h a t  is  t h e  w a y  i t  
lo o k s ,  y e s .

Q . Y o u  w e r e  q u i t e  c h u m m y  w i t h  M r .  R u s t  a l l  

t h e s e  y e a r s ,  w e r e  y o u ?  A .  W e l l ,  I  k n e w  n im .

10 Q. W ell, you w en t out w ith  him ? A . Y es.

Q . Y o u  w o u ld  g o  o u t  w i t h  h im  n ig h t s ?  A .  Y e s .

Q . A n d  w o u ld  c o m e  t o  h is  h o u s e  r e g u la r l y ?  A .  
N o t  r e g u la r l y .

Q . W e l l ,  y o u  w o u ld  c o m e  t h e r e  a n d  v i s i t ?  A .  

N o ,  s i r ;  I  n e v e r  h a v e  v is i t e d .

Q . H o w  o f t e n  d u r i n g  t h e  w e e k  w o u ld  y o u  c o m e  

t h e r e ,  p r i o r  t o  1 9 0 4 , o n  b u s in e s s ?  A .  I  c o u ld n ’ t  
t e l l  y o u .

2 0  Q* O n c e  o r  t w i c e  a  w e e k ?  A .  W h e n e v e r  h e  
c a l le d  m e .

Q . W h e n e v e r  y o u  h a d  a n y  w o r k  f o r  h im  t o  d o  

y o u  w o u ld  c o m e  t o  h is  h o u s e  w h e r e  h e  a ls o  h a d  

a n  o f f ic e ,  a )nd  w o u ld  lo o k  o v e r  t h e  p la n s  t h a t  h e  
h a d  t h e r e ?  A .  Y e s .

Q . A n d  d u r i n g  th o s e  v i s i t s  y o u  s a w  h is  w i f e ,  
d id n ’ t  y o u ?  A .  S o m e t im e s .

Q . S h e  w o u ld  b e  a r o u n d  t h e  h o u s e ?  A .  N o t  

w h e r e  t h e  o f f ic e  w a s .

2‘q ' Q - Y o n  k n e w  t h a t  M r s .  R u s t  w a s  a  h o m e  w o -
m a n ;  s h e  a lw a y s  s ta y e d  a t  h o m e ?  A .  Y e s ,  s i r .

Q . Y o u  n e v e r  h e a r d  o f  h e r  g o in g  o u t  t o  b a l ls  o r  

e n t e r t a in m e n t s  b e fo r e  1 9 0 4 ?  A .  I  n e v e r  h a d  

h e a r d  m u c h ,  o n ly  M r .  R u s t  t o l d  m e  s h e  a lw a y s  

w a n t e d  t o  g o  o u t .

Q . T h a t  w a s  1 9 0 4 , w h e n  h e  t o l d  y o u  s h e  a lw a y s  

w a n te d  t o  g o  o u t ,  w a s n ’ t  i t ?  A .  Y e s ,  a n d  h e  t o l d  

m e  s h e  w e n t  o u t ,  to o .

Q . Y o u  w e r e  a lw a y s  i n  t h e  h a b i t  o f  g o in g  to

balls, w eren ’t  you? A . Y es, sir.
40 J ’
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Q . Y o u  a r e  q u i t e  a  s o c ie ty  m a n ,  a r e n ’ t  y o u ?  A .  

I  a m  n o t  a  s o c ie ty  m a n .

Q . Y o u  b e lo n g  t o  a  l o t  o f  lo d g e s  a n d  c lu b s ,  d o n ’ t  

y o u ?  A .  Y e s .

Q . A n d  g o  t o  a l l  o f  t h e i r  a f f a i r s ?  A .  Y e s .

Q . Y o u  a r e  q u i t e  a  d a n c e r ,  a r e n ’ t  y o u ?  A .  

Y e s ,  s i r .

Q . M r s .  R u s t  d id n ’ t  k n o w  h o w  t o  d a n c e , d id  s h e ?  

A .  I  s h o u ld  s a y  so .

Q . N o t  t i l l  1 9 0 4 ?  A .  Y e s .

Q . H o w  d o  y o u  k n o w ?  A .  I  d a n c e d  w i t h  h e r .

Q . Y o u  d a n c e d  w i t h  h e r  a f t e r  1 9 0 4 —  A .  Y o u  

w a n t  t o  s a y  I  le a r n e d  h e r  h o w  t o  d a n c e ?

Q . N o ,  I  d id n ’ t  s a y  t h a t .  D u r in g  a l l  t h e  y e a r s  

t h a t  y o u  k n e w  M r .  R u s t  a n d  h is  w i f e ,  a n d  d u r in g  

a l l  t h e s e  y e a r s  y o u  h a v e  b e e n  g o in g  t o  th e s e  b a l ls  

a n d  p ic n ic s  i n  H o b o k e n ,  y o u  h a d  n e v e r  m e t  M r s .  

R u s t  a t  a n y  o f  t h o s e  a f f a i r s ,  h a d  y o u ?  A .  N o , s i r .

Q . N o t  u n t i l  t h e  l a t t e r  p a r t  o f  1 9 0 3 , o r  th e  e a r l y  

p a r t  o f  1 9 0 4 , is  t h a t  r i g h t ?  A .  T h e  A r i o n  S h o o t -

in g  S o c ie t y 's  b a l l ,  t h a t  w a s  t h e  f i r s t .
Q . W h a t  m o n t h  w a s  t h a t ?  A .  I  c o u ld n ’ t  t e l l  

y o u .
Q . W Th a t  y e a r  w a s  i t ,  1 9 0 4 ?  A .  W e  h a v e  a  b a l l  

e v e r y  y e a r ;  I  d o n ’ t  k n o w  w h e n  i t  w a s .

Q . T h a t  w a s  t h e  v e r y  f i r s t  t im e  y o u  h a d  m e t  

h e r ?  A .  Y e s ,  s i r .
Q . W e r e  y o u  a lo n e  w i t h  h e r ?  A .  N o , I  h a d  

M is s  T in k e .
Q . Y o u  d id n ’ t  g o  t h e r e  w i t h  a n y  la d y  f r ie n d ?  

A .  Y e s ,  s i r ;  m y  b r o t h e r - in - la w  a n d  h is  w i f e ,  a n d  

a n o t h e r  la d y  f r o m  N e w  Y o r k .
Q . Y o u  d id n ’ t  t a k e  a n y  y o u n g  la d y ?  A .  . T 

d id n ’ t  t a k e  a n y  y o u n g  la d y ,  n o .
Q . I t  w a s  a f t e r  t h a t  t h a t  y o u  o f t e n  m e t  M r s .  

R u s t  a t  th e s e  a f f a i r s ,  a n d  o f t e n  s a w  h e r?  A .  N o ;  

a t  s o m e  o f  th e s e  a f f a i r s  I  s a w  h e r .
Q . A n d  e v e r y  t im e  y o u  s a w  h e r  a t  a n  a f f a i r  y o u  

d a n c e d  w i t h  h e r ?  A .  Y e s , s i r .
Q . N o t h i n g  w r o n g  a b o u t  t h a t ?  A .  N o .
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Q . A n d  y o u  w o u ld  d a n c e  w i t h  h e r  t h e  e n t i r e  

e v e n in g  to o ,  w o u ld  y o u  n o t?  A .  I  d a n c e d  w h e n -
e v e r  I  w a n te d .

Q . H o w  m a n y  A f f a i r s  i n  a l l  d id  y o u  m e e t  M r s .  
R u s t  a t ?  A .  I  d o n ’ t  k n o w .

Q . W a s  i t  a  d o z e n ?  A .  I t  m i g h t  b e  le s s  o r  
m i g h t  b e  a  d o z e n .

Q . A n d  m i g h t  b e  m o r e ?  A .  I  c o u ld n ’ t  s a y .

Q . A t  e v e r y  o n e  o f  t h o s e  a f f a i r s  y o u  d a n c e d  
IQ  w i t h  h e r ?  A .  Y e s .

;Q. Y o u  d id n ’ t  m is s  o n e  o f  t h e m ?  A .  N o .

Q . H o w  d id  y o u  c o m e  t o  p a y  so  m u c h  a t t e n t i o n  

t o  h e r ,  a n d  d a n c e  a t  a l l  o f  th e s e  a f f a i r s  w i t h  h e r ?  

A .  I  d a n c e d  w i t h  e v e r y  o n e  I  k n e w ;  n o t  o n ly  w i t h  
h e r .

Q . Y o u  k n e w  a l l  t h e  p e o p le  t h a t  c a m e  t o  th e s e  
b a l ls ,  d id n ’ t  y o u ?  A .  N o t  e v e r y  o n e .

Q . I s  t h e r e  a n y  b a l l  y o u  w e n t  t o  i n  H o b o k e n  

w h e r e  t h e r e  w e r e  le s s  t h a n  f o u r  o r  f iv e  h u n d r e d  
20 p e o p le ?  A .  I  d o n ’ t  k n o w .

Q . A n d  o f  a l l  th o s e  f o u r  o f  f iv e  h u n d r e d  p e o p le  

y o u  h a p p e n e d  t o  p ic k  o u t  M r s .  R u s t  t o  d a n c e  
w i t h ?  A .  S o m e t im e s .

Q . Y o u  k n e w  a t  le a s t  f i f t y  o t h e r  w o m e n  i n  t h e  

s a m e  h a l l?  A .  T h e r e  is  n o  h a r m  d o n e  w h e n  y o u  
d a n c e .

Q . Y o u  d o n ’ t  m e a n  t o  s a y  y o u  d a n c e d  f i f t y  

d a n c e s  o n e  e v e n in g ?  A .  I  d a n c e d  p r e t t y  n e a r  
e v e r y  d a n c e .

30 Q - T h e r e  c o u ld n ’ t  b e  o v e r  t w e n t y - f o u r  d a n c e s ,  

c o u ld  th e r e ?  A .  I  d o n ’ t  k n o w ,  I  d id n ’ t  c o u n t  
th e m .

Q . Y o u  a r e  s u r e  y o u  d a n c e d  w i t h  h e r  o n  e v e r y  

o c c a s io n ?  A .  W h e n e v e r  I  s a w  h e r .

Q . A t  t h i s  b a l l  o f  t h e  D e fe n d e r  C y c le r s  y o u  

w e r e  n o t  a  m e m b e r  o f  t h a t  c lu b ?  A .  N o .

iQ . H o w  d id  y o u  c o m e  t o  g o  th e r e ?  A .  I  g o  t o  

a  g o o d  m a n y  b a l l s ;  I  a i n ’ t  a  m e m b e r  t h e r e .

Q . M r s .  R u s t  c a m e  t h e r e  m a s k e d ,  d i d n ’t  s h e ?  
40 A .  Y e s .
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Q . H o w  d id  y o u  k n o w  h e r ?  A .  I  d i d n ' t  k n o w  
h e r .

Q . S h e  c a m e  t o  y o u ,  d id n ’ t  s h e ?  A .  Y e s ,  w i t h  

s o m e  o t h e r  la d y  t h e r e ,  I  t h i n k  M is s  D o n a h u e .

Q . T h e y  w e r e  a l l  m a s k e d ,  w e r e  th e y ?  A .  M is s  

D o n a h u e  w a s  m a s k e d .

Q . \ o u  k n e w  t h e y  w e r e  c o m in g  th e r e ?  A .  I  

d id n ’ t  k n o w .

Q . D id n ’ t  y o u  te le p h o n e  t o  M r s .  R u s t  t h a t  d a y  

t h a t  y o u  w o r e  g o in g  t o  t h i s  b a l l  a n d  t h a t  y o u  

w a n t e d  h e r  t o  g o ?  A .  N o t  a s  f a r  a s  I  £ m o w .

Q . M i g h t  i t  b e  p o s s ib le  t h a t  y o u  d id  te le p h o n e  

h o r  y o u  w e r e  g o in g  t o  t h a t  b a i l?  A .  I  d o n ’ t  

t h i n k  so . I  n e v e r  te le p h o n e d  M r s .  R u s t  t o  g o  t o  

a  b a i l l .

Q . M r .  R u s t  h a d  a  te le p h o n e  in  h is  h o u s e , d id n ’ t  

h e ?  A .  Y e s ,  s i r .

Q . Y o u  o f t e n  c a l le d  u p  o n  t h e  te le p h o n e ?  A .  

Y e s ,  s i r .  2 0
Q . A n d  t a l k e d  t o  M r s .  R u s t  o n  t h e  te le p h o n e ?

A .  Y e s ,  s i r .

Q .  i s n ’ t  i t  p o s s ib le  y o u  t o l d  h e r  y o u  w e r e  g o in g  

t o  g o  t o  t h a t  b a l l?  A .  I  w o u ld n ’ t  s a y  s u re  I  t o l d  

h e r .
Q . J u s t  t h i n k  a  l i t t l e  b i t  a n d  see  i f  y o u  d id n ’ t  

a c t u a l l y  t e l l  h e r ?  A .  I  c a n ’ t  t h i n k  o f  i t .

Q . D o n ’ t  y o u  r e m e m b e r  h e r  s p e a k in g  t o  y o u  a n d  

t e l l i n g  y o u  s h e  w a s  g o in g  t o  t h e  b a l l?  A .  N o .

Q . Y o u  c a n ’ t  r e m e m b e r  t h a t ?  A .  N o . «q

Q . A f t e r  s h e  c a im e  t o  y o u  a n d  y o u  r e c o g n iz e d  

w h o  s h e  w a s ,  y o u  d id  d a n c e  w i t h  h e r  ? A .  V e r y  

l i k e l y .
Q . I  m e a n  t h i s  C y c le  b a l l?  A .  Y e s ,  m a y b e .

Q . D o n ’ t  y o u  k n o w  t h a t  y o u  d id ?  A .  I  c e r -

t a i n l y  d a n c e d  w i t h  h e r .

Q . I t  is  n o t  “ m a y b e ”  th e n ?  A .  Y e s .
Q . A n d  s h e  i n t r o d u c e d  y o u  t o  th e s e  o t h e r  

f r ie n d s  o f  h e r s ?  A .  Y e s ,  s i r .
Q . H o w  lo n g  d id  y o u  s t a y  th e r e  a n d  d a n c e  w i t h  ^
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h e r ?  A .  I  d a n c e d  w i t h  o t h e r  la d ie s  t o o ;  n o t  o n ly  
w i t h  h e r .

Q . H o w  m a n y  d a n c e s  d id  y o u  d a n c e  w i t h  h e r ?  
A .  I  c o u ld n ’ t  s a y .

Q . S e v e r a l?  A .  S e v e r a l .

Q . T h e n  y o u  m u s t  h a v e  n e g le c te d  t h e  o t h e r  

w o m e n  t o  d a n c e  w i t h  h e r ?  A .  W h a t ?

Q . Y o u  m u s t  h a v e  d a n c e d  w i t h  h e r  m o r e  t h a n  

y o u  d id  w i t h  t h e  o t h e r  w o m e n  th e n ?  A .  I  c a n ’ t  

d a n c e  w i t h  e v e r y  o n e .

(Q. H o w  m a n y  i n  a l l  d id  ¡ y o u  d a n c e  w i t h  h e r ;  

t h r e e  o r  f o u r ?  A .  I  d o n ’ t  k n o w ;  i t  is  t w o  y e a r s  

a g o  n o w .

Q . W a s  i t  m o r e  t h a n  f o u r ?  A .  I  d o n ’ t  t h i n k  

a n y  m o r e  t h a n  f o u r .

Q . I t  w a s  n o t  le s s  t h a n  f o u r ,  w a s  i t ?  A .  I  d o n ’ t  

k n o w .

Q . D id  y o u  g o  h o m e  w i t h  h e r  o r  t a k e  h e r  t o  t h e  

c a r ?  A .  I  t o o k  h e r  t o  t h e  c a r ,  y e s .

2q  |Q. H o w  lo n g  a f t e r  s h e  h a d  r e c o g n iz e d  y o u ?  A .  

H o w  d o  y o u  m e a n ,  r e c o g n iz e d ?

Q . S h e  h a d  c o m e  o v e r  a n d  t a l k e d  t o  y o u ,  h a d n ’ t  

s h e ?  A .  A f t e r  t h a t ,  w h e n  w e  l e f t  t h e  h a l l ,  y o u  
m e a n ?

Q . Y e s ?  A .  A s  s o o n  a s  t h e  c a r  c a m e , s h e  w e n t  

r i g h t  o n  t h e  c a r .

Q . H o w  lo n g  a f t e r  s h e  c a m e  o v e r  t o  y o u  a n d  

s p o k e  t o  y o u ,  d i d  y o u  t e l l  h e r  t h a t  y o u  w e r e  g o in g  

h o m e ?  A .  S h e  w a s  t h e  o n e  w h a t  s t a r t e d  t h e  

2q  t a l k  a b o u t  g o in g  h o m e .

Q . W h a t  t im e  w a s  t h a t ?  A .  A f t e r  o n e , I  t h i n k .

Q . I s n ’ t  i t  a  f a c t  t h a t  i t  w a s  n o t  t w e lv e  y e t?  A .  

O h , n o ,  t h a t  w a s  m o r e  t h a n  e le v e n  o ’ c lo c k  w h e n  

I  g o t  t h e r e .

Q . W e r e  th e s e  t w o  la d ie s  w i t h  h e r ,  M r s .  D o n a -

h u e  a n d  h e r  s is t e r ,  a t  t h e  t im e  s h e  a s k e d  y o u  t o  

c o m e  h o m e ?  A .  Y e s ,  I  t h i n k  s o ;  M r s .  D o n a h u e  

w a s .

Q . D o  y o u  r e m e m b e r  M r s .  D o n a h u e  s a y in g  t o  

h e r  “ w e l l ,  t h i s  is  n ic e ;  w e  j u s t  c a m e  u p  h e r e ;  n o w
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y o u  a r e  le a v in g , ”  d o  y o u  r e m e m b e r  h e r  s a y in g  
t h a t ?  A .  N o .

Q . W h a t  d id  s h e  s a y — M r s .  R u s t?  A .  S h e  

a s k e d  t o  g o  h o m e ;  t h a t  w a s  a b o u t  o n e  o ’ c lo c k ,  I  
g u e s s .

Q . Y o u  t o l d  h e r ,  d id  y o u  n o t ,  s h e  h a d  b e t t e r  g o  

h o m e , b e c a u s e  J o h n  w o u ld  b e  a n g r y ?  A .  I  d id n ’ t  

t e l l  h e r .

Q . S h e  s a id ,  “ J o h n  w o u ld  b e  a n g r y ” ? A .  Y e s .

Q . S h e  t o l d  y o u  J o h n  d i d n t ’ k n o w  s h e  w a s  m a s k -

e d , d id n ’ t  s h e ?  A .  I  d id n ’ t  k n o w  t h a t .

Q . D id n ’ t  M r s .  D o n a h u e  th e n  s a y , “ W e i l ,  w h y  

d o n ’ t  y o u  g o  h o m e  w i t h  u s ” ; d id n ’ t  s h e  s a y  t h a t ?  

A .  I  c a n ’ t  r e m e m b e r  t h a t .

Q . D id n ’ t  s h e  s a y  i n  y o u r  p re s e n c e  “ N o , M r .  O l t -  

m e r  w i l l  t a k e  m e  h o m e ”  ? A .  I  d o n ’ t  k n o w .

<Q. W h e r e  d id  M r s .  R u s t  l i v e  a t  t h a t  t im e ?  A .  

1 2 2  M o n r o e  S t r e e t .

Q . T h a t  is  b e tw e e n  F i r s t  a n d  S e c o n d  S t r e e ts ,  

i s n ’ t  i t ?  A .  Y e s ,  s i r .

Q . A b o u t  t h e  m id d le  o f  t h e  b lo c k ?  A .  Y e s ,  s i r .

Q . W h a t  c a r  d id  y o u  ta k e ?  A .  T h e  W a s h in g -

t o n  S t r e e t  c a r .

Q . R ig h t  i n  f r o n t  o f  t h e  h o u s e ?  A .  Y e s .

Q . T h e  O d d  F e l lo w s ’ H a l l  is  b e tw e e n  F o u r t h  

a n d  F i f t h  S t r e e t s  o n  W a s h in g to n ,  i s n ’ t  i t ?  A .  

Y e s ,  s i r .
Q . O n ly  t w o  b lo c k s  n o r t h  o f  t h e  s t r e e t  o n  w h ic h  

M r .  R u s t  l iv e d ?  A .  T w o  b lo c k s  s o u th .
Q . T w o  b lo c k s  n o r t h ,  i s n ’ t  i t ?  M r .  R u s t  l iv e d  

b e tw e e n  F i r s t  a n d  S e c o n d , a n d  t h i s  h a l l  is  b e -

tw e e n  F o u r t h  a n d  F i f t h  S t r e e t s  A .  Y e s .

Q . A n d  y o u  t o o k  h e r  t o  t h e  W a s h in g t o n  S t r e e t  

c a r ?  A .  Y e s .
Q . That i s  r i g h t  i n  f r o n t  o f  t h e  h a l l?  A .  R ig h t  

o n  t h e  c o r n e r  o f  F o u r t h  S t r e e t .
Q . W h e r e  d id  y o u  in t e n d  s h e  s h o u ld  g o  o n  t h a t  

c a r ?  A .  T o  t r a n s f e r  d o w n  o n  t h e  R u t h e r f o r d  

l in e .
Q . O n  S e c o n d  S t r e e t ?  A .  O n  S e c o n d  S t r e e t ,
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Q- D id  t h e y  t r a n s f e r  o n  W a s h in g t o n  S t r e e t  t o  
t h e  R u t h e r f o r d  c a r  a t  t h a t  t im e ?  A .  Y e s ,  s i r .

Q . Q u i t e  p o s i t i v e  o f  t h a t ?  A .  Y e s ,  s i r .

Q - D o n ’ t  y o u  k n o w  t h a t  a t  t h a t  t im e  o f  t h e  

e v e n in g  t h e  R u t h e r f o r d  c a r s  a r e  r u n  a b o u t  e v e r y  
h o u r ?  A .  I  d o n ’t  k n o w .

Q . D i d  y o u  e x p e c t  h e r  t o  g o  d o w n  t o  t h e  c o r n e r  

o f  W a s h in g t o n  a n d  S e c o n d  S t r e e t  a n d  s ta n d  t h e r e  

a n d  w a i t  f o r  a' c a r  a l l  a lo n e ?  A .  W e l l ,  s o m e -  

1 0  t im e s  y o u  g e t  a  c a r  a t  o n c e , a s  s o o n  a s  y o u  g e t  
th e r e .

Q- W h y  d id n ’ t  y o u  t a k e  h e r  r i g h t  h o m e ?  A .  I  
w a n te d  t o  g e t  h o m e  to o .

Q . W h e r e  d o  y o u  l iv e ?  A .  O n  S e v e n th  S t r e e t .

Q . S e v e n th  a n d  w h a t ?  A  S e v e n th  a n d  P a r k  
A v e n u e .

Q . W h y  d id n ’ t  y o u  t a k e  h e r  r i g h t  h o m e  a n d  

th e n  g o  h o m e  y o u r s e l f ?  A .  I  d o n ’ t  k n o w .

Q . D id  y o u  h a v e  a n y  re a s o n s  f o r  n o t  g o in g ?  A .  

2 0  S h e  t o o k  t h e  c a r ,  a n d  t h a t  is  a l l  I  k n o w .

Q . D id n ’ t  s h e  w a n t  y o u  t o  g o  h o m e  w i t h  h e r ?  

A .  N o ,  .s ir .

Q . D id  y o u  h a v e  a n y  p a r t i c u l a r  r e a s o n  f o r  n o t  

t a k i n g  h e r  h o m e ?  A .  N o ,  I  h a d  n o t .

Q . D o  y o u  t h i n k  i t  w a s  r i g h t ,  t a k i n g  a  la d y  

f r o m  a  b a l l ,  t h a t  y o u  s h o u ld  a l lo w  h e r  t o  g o  o n  

a  c a r  a n d  t h e n  t ^ k e  t h e  c h a n c e s  o f  w a i t i n g  a n  

h o u r  a t  t h e  t r a n s f e r  s t a t io n ,  a n d  t h e n  h a v e  t o  

w a lk  u p  S e c o n d  S t r e e t  t o  h e r  h o m e ?

m ,
O b je c te d  t o .

A .  I  w a s  o n ly  d a n c in g  w i t h  t h e  la d y  a n d  t o o k  

h e r  t o  a  c a r ;  I  s a w  n o  r e a s o n  w h y  I  s h o u ld  t a k e  

h e r  h o m e .

Q . D id  y o u  se e  h e r  g e t  o n  a  c a r ?  A .  Y e s ,  s i r .

•Q.. H o w  lo n g  d id  y o u  h a v e  t o  w a i t  f o r  a  c a r  ? A . 

I t  c a m e  r i g h t  a w a y .

Q . W h e r e  d id  y o u  g o ?  A .  I  w e n t  d o w n — u p  

4«q  W a s h in g t o n  S t r e e t .
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Q . Y o u  w e n t  t o  g e t  s o m e th in g  t o  e a t?  A .  Y e s ;  
l i g h t  a c ro s s  t h e  s t r e e t  f r o m  Q u a r t e t t e  H a l l .

Q . I n  D o y le ’ s ?  A .  I  d o n ’ t  k n o w .

Q . B e tw e e n  w h a t  s t r e e ts ?  A .  T e n th  a n d  E le v -
e n th .

Q . W h y  d id  y o u  g o  t o  T e n th  a n d  E le v e n t h  

S t r e e t s  t o  g e t  s o m e t h in g  t o  e a t ,  w h e n  y o u  l iv e d  

o n  S e v e n th  S t r e e t ?  A .  I t  w a s  th e  n e a r e s t  p la c e  

o p e n .

Q . W a s n ’ t  t h e  S e a  P a la c e  (?) d o w n  o n  L e w is  

S t r e e t ?  A .  W e l l ,  I  c a n  g e t  i t  q u ic k e r  th e r e .

Q . W a s n ’ t  t h e r e  D o y le ’ s r i g h t  a c ro s s  th e  s t r e e t  

f r o m  O d d  F e l lo w s ’ H a l l ,  o p e n  a l l  n ig h t .  A .  I  

d o n ’ t  k n o w .
Q . W h e r e  i s  y o u r  s h o p ?  A  3 1 8  G r a n d  S t r e e t .

Q. T h a t  is  o n l y  a b o u t  a  b lo c k  n o r t h  o f  wheiv 
M r .  R u s t  l iv e s ,  i s n ’ t  i t ?  A .  F o u r  b lo c k s  e a s t .

Q . B u t  i t  is  r i g h t  o n  t h e  w a y  d o w n  f r o m  O d d  

F e l lo w s ’ H a l l  t o  M r .  R u s t ’ s h o u s e , is n ’ t  i t ?  A .  

Y e s ,  b e tw e e n  T h i r d  a n d  F o u r t h .  2 0
Q . Y o u  c o u ld  w a lk  r i g h t  s t r a ig h t  f r o m  O d d  F e l -

lo w s ’ H a l l  t o  y o u r  s h o p , o n  y o u r  w a y  t o  M r .  R u s t ’s 

n o u s e , w i t h o u t  w a lk in g  o u t  o f  y o u r  w a y ,  c o u ld n ’ t  

y o u ?  A .  Y e s .
Q . Y o u  d id  m e e t  M r .  B r u n k e n  o n  S e c o n d  S t r e e t ,  

y o u  s a y ?  A .  Y e s .
x Q . J u s t  a s  h e  s a y s  y o u  d id ?  A .  Y e s .

Q . H e  w a s  g o in g  d o w n  t o  a  b u i ld in g ,  a n d  ro d e  

o n  a  w a g o n ?  A .  Y e s .
Q . A n d  h e  s to p p e d  y o u  i n  t h e  s t r e e t ,  o r  y o u  

s to p p e d  h im ?  A .  H e  s to p p e d  m e .
Q . A n d  h e  s a id ,  “ t h i s  is  a  f in e  m e s s  y o u  h a v e  g o t  

i n t o  w i t h  M r .  R u s t , ”  d id n ’ t  h e ?  A .  I  d o n ’ t  k n o w  .

Q . W h a t  d id  h e  s a y  a b o u t  t h a t ?  A .  H e  a s k e d  

m e  a b o u t  i t ,  w h a t  t h e  t r o u b le  w a s  b e tw e e n  m e  

a n d  R u s t .
Q . T h a t  w a s  a  l i t t l e  a f t e r  M r .  R u s t  h a d  m e t  

y o u  u p  o n  t h e  h i l l ,  w a s n ’ t  i t ?  A .  Y e s , I  t h i n k  so .

Q . A n d  i t  h a d  g o t  o u t  i n  t h e  n e w s p a p e rs ,  

h a d n ’ t  i t ?  A .  Y e s . 4 0
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Q . D id n ’ t  l ie  t e l l  y o u  h e  s a w  i t  i n  t h e  n e w s -
p a p e r s ?  A .  I  d o n ’ t  k n o w .

Q . Y o u  w e r e  o n  y o u r  w a g o n ,  w e r e n ’ t  y o u ?  A .  
Y e s ,  s i r .

Q . A n d  y o u  s a id  “ w a i t  t i l l  I  d r i v e  o u t  o f  t h e  

c a r  t r a c k  a n d  I  w i l l  t e l l  y o u  a l l  a b o u t  i t ” ; y o u  

t o l d  h im  t h a t ?  A .  I  d o n ’ t  t h i n k  so .

Q . Y o u  d id  g e t  o u t  o f  y o u r  w a g o n ?  A .  Y e s .

Q . A n d  g o t  o u t  o f  t h e  c a r  t r a c k ?  A .  I  d o n ’ t  
k n o w  a b o u t  t h a t .

Q . Y o u  w e n t  i n t o  a  s a lo o n ?  A .  Y e s ;  w e  h a d  a  

c o u p le  o f  d r i n k s — I  g u e s s  o n e  d r i n k .

Q . Y o u  t a l k e d  w i t h  h im  a b o u t  t h i s  c a s e , d id n ’ t  
y o u ?  A .  N o t  m u c h .

Q . W h y  d id  y o u  g o  i n  t h e r e ?  A .  T o  g e t  a  

d r i n k ;  w e  h a d  a  g o o d  m a n y  d r in k s .

Q . D id n ’ t  y o u  g o  i n  t h e r e  t o  t a l k  t h i s  m a t t e r  

o v e r  s p e c ia l l y  w i t h  M r .  D r u n k e n ?  A .  N o ,  s i r .

Q . Y o u  t a l k e d  w i t h  h im  a b o u t  t h e  m a t t e r ,  d id n ’ t  

20 y ° u ? A -  H e  a s k e d  m e  a b o u t  i t  a n d  I  t o l d  h im  
h e  s h o u ld  see  M r .  F a l l o n ;  h e  w o u ld  t e l l  h im  a l l  
a b o u t  i t .

Q . W h a t  d id  h e  s a y  t o  y o u  a b o u t  i t ?  A .  I  c a n ’ t  
r e m e m b e r  w h a t  h e  s a id .

Q . H e  w a s  t e a s in g  y o u  a b o u t  i t ?  A .  Y e s .

Q . T h e n  y o u  s a id  s o m e t h in g  t o  h im  a b o u t  t h e  

c a s e ?  A .  I  d id n ’ t  s a y  n o t h in g .

Q . Y o u  d id n ’ t  s a y  a  w o r d  t o  h im  a t  a l l  a b o u t  

i t ?  A .  I  t o l d  h im  t h e y  c o u ld  t a l k  a l l  t h e y  f e l t

30 lik e/
Q . A n d  y o u  d id n ’ t  s a y  a n y t h in g ?  A .  N o .

Q . Y o u  w e r e  g o in g  t o  k e e p  y o u r  m o u t h  s h u t  

a b o u t  i t ?  A .  Y e s .

Q . A n d  y o u  d id n ’ t  t e l l  h im  i t  w a s  n o t  t h e  t r u t h ,  
d id  y o u ?  A .  W h a t ?

Q . A b o u t  y o u r  r e la t i o n s  w i t h  M r s .  D u s t?  A .

I  t o l d  h im  h e  s h o u ld  se e  M r .  F a l l o n ,  m y  la w y e r ,  
a b o u t  i t .

Q . T h a t  y o u  w o u ld n ’ t  t a l k  a n y t h in g  a b o u t  i t ?  
A .  N o .

40
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!Q . T h e  n i g h t  t h a t  y o u  w e n t  u p  t o  see  M r s .  R u s t  

o n  t h e  h i l l ,  h o w  d id  y o u  h a p p e n  to  d o  t h a t ?  A .  

i n e y  t e le p h o n e d  m e  s e v e r a l  t im e s .

Q . Y o u  k n o w  w h o  te le p h o n e d  y o u , d o n ’ t  y o u ?  
x A  m a t  w a s  M r s .  R u s t .

Q . W h y  d id n ’ t  y o u  s a y  M r s .  R u s t ,  th e n ?  A .  

W h a t ?

Q . W h y  d id n ’ t  y o u  s a y  i t  w a s  M r s .  R u s t?  A .  I  

d o n ’ t  k n o w  a l l  t h e  t im e  w h o  te le p h o n e d ,  b e c a u s e  
s o m e t im e s  t h e  m e n  w a s  i n  t h e  s h o p , th e y  t o ld  

m e  a b o u t  i t .

Q . D o  y o u  m e a n  t o  s a y  i t  w a s  n o t  M r s .  R u s t  

t e le p h o n e d  y o u  t h a t  d a y ?  A .  I  d id n ’ t  s a y  t h a t .

Q . W h y  d id n ’ t  y o u  s a y  i t  w a s  M r s .  R u s t  in s te a d  

o f  s a y in g  i t  w a s  t h e y  w h o  te le p h o n e d ?  A .  W e l l ,  

b e c a u s e  o n e  t im e — s o m e t im e s  I  a in ’ t  th e r e ,  a n d  

t h e n  t h e  m e n  w a s  th e r e  a n d  t h e y  t o l d  m e  s o m e -

b o d y  te le p h o n e d ,  t h e y  d o n ’ t  k n o w  w h o  i t  is .

Q . O n  t h i s  o c c a s io n  y o u  s p o k e  t o  M r s .  R u s t  o v e r  

t h e  te le p h o n e  d id n ’ t  y o u ?  A .  T h e  la s t  o c c a s io n , 

o r  b e fo r e ?
Q . £>ne te le p h o n e d  t o  y o u  s e v e r a l  t im e s ,  y o u  

s a y ?  A .  Y e s .
Q . A n d  s h e  w a n te d  t o  m e e t  y o u ?  A .  Y e s , s ir .

Q . S h e  t o l d  y o u  s h e  w a n te d  t o  m e e t  y o u ?  A .  

Y e s .
Q . S h e  w a s  l i v i n g  a w a y  f r o m  h e r  h u s b a n d  t h a t  

t im e ,  w a s n ’ t  s h e ?  A .  I  d o n ’ t  k n o w .

Q . W h e r e  w as s h e  l i v in g ?  A .  I  d o n ’ t  k n o w .

Q . D o n ’ t  y o u  k n o w  t h a t  s h e  h a d  l e f t  n e r  h u s -

b a n d  o n ly  a  f e w  d a y s  b e fo r e ?  A .  S h e  n e v e r  t o ld  

m e  s h e  l e f t .
Q . D id n ’ t  y o u  m e e t  M r .  R u s t  a n d  d id n ' t  h e  t e l l  

y o u  h im s e l f  t h a t  h is  w i f e  h a d  l e f t ?  A .  H e  t h in k s  

s o —
Q . D id n ’ t  h e  t e l l  y o u  s h e  h a d  l e f t ?  A .  N o , s ir .

Q . D id n ’ t  y o u  t e l l  h im  t h a t  t im e  t h a t  y o u  d id n  t  

t h i n k  t h e y  c o u ld  l i v e  t o g e t h e r  a n y h o w ?  A .  I  

n e v e r  s a id  i t .
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Q . W h e r e  d id  s h e  s a y  y o n  s h o u ld  m e e t  h e r ?  a . 
U p  o n  t h e  t r a n s f e r  s t a t io n .

Q . O n  t h e  h i l l ?  A .  j e r s e y  C i t y  H e ig h t s .

Q . D id  s h e  t e l l  y o u  w h e r e  s h e  w a s  l i v i n g ?  A .  
N o ,  s i r .

Q . D id n ’ t  s h e  t e l l  y o u  s h e  w a s  l i v i n g  u p  a t  G r a y  

S t r e e t ?  A .  S h e  t o l d  m e  u p  t h e r e  s h e  l i v e d  o n  
G r a y  S t r e e t .

Q . W h y  d id  y o u  g o  u p  o n  t h e  h i l l  t o  m e e t  M r s .  

10 R u s t?  A .  S h e  w a n t s  t o  h a v e  a  t a l k  w i t h  m e , t o  

s e e  M r .  R u s t  a b o u t  i t ,  so  t h e y  c o u ld  g e t  a lo n g  
a g a in .

Q . S h e  w a n t e d  y o u  t o  a c t  a s - a  s o r t  o f  a  g o - 

b e tw e e n ,  t o  se e  w h e t h e r  h e r  h u s b a n d  w o u ld n ’ t  
t a k e  h e r  b a c k ?  A .  Y e s .

Q . D id  s h e  t a l k  t o  y o u  o v e r  t h e  ’p h o n e  a b o u t  
t h a t ?  A . '  N o .

Q . D id n ’ t  s h e  t e l l  y o u  w h a t  s h e  w a n t e d  y o u  

f o r ?  A .  S h e  a lw a y s  h u n g  u p  t h e  r e c e iv e r — s h e  

20 t e le p h o n e d  s e v e r a l  t im e s ,  a n d  s h e  w o u ld  h a n g  u p  
t h e  r e c e iv e r  b e fo r e —

Q . T h e  l a s t  t im e  s h e  te le p h o n e d ,  s h e  d id n ’ t  

h a n g  u p  t h e  r e c e iv e r ,  d id  s h e ?  A .  Y e s ;  s h e  d o n e  
t h e  s a m e  t h in g .

Q . W h y  d id  y o u  g o  u p  t h e r e  i f  s h e  d id n ’ t  g iv e  

y o u  t h e  r e a s o n ?  A .  I  w a s  g o in g  t o  see  a  p a r t y ,  

a n d  t h o u g h t  I  w o u ld  s to p  t h e r e  a n d  se e  w h a t  s h e  
w a n ts .

Q . W h a t  p a r t y ?  A .  M r .  J a e c k e l .

30 Q . T h e  s a m e  m a n  I  s p o k e  a b o u t?  A .  Y e s ,  s i r .

Q . T h e  s a m e  m a n  y o u  w a n t e d  t o  g o  i n t o  y o u r  

c o r p o r a t io n ?  A .  N o ;  t h a t  M r .  J a e c k e l  a lw a y s  

c o m e  a r o u n d ,  a n d  I  g a v e  h im  a n  o r d e r  o n  m y  

b r o t h e r - i n - l a w ;  h e  d i d n ’ t  h a v e  a  c e n t ;  I  w a s  n o t  

g o in g  t o  g iv e  h im  n o t h i n g  a n y  m o r e ;  I  w o u ld  n o t  
b e l ie v e  h im .

Q . S o  y o u  w e n t  u p  t h e r e  t o  f i n d  o u t  w h e t h e r  

h e  w a s  r e a l l y  i n  n e e d  o f  s o m e th in g ?  A . '  Y e s .

Q . A n d  th e n  y o u  t h o u g h t  y o u  f in d  o u t  w h a t  M r s .  
4q  R u s t  w a n te d ?  A .  Y e s ,  s i r .



Q . M r s .  R u s t  w a s  a t  t h e  t r a n s f e r  s ta t io n ?  A .  
Y e s ,  s i r .

Q . W h e r e  d id  s h e  c o m e  f r o m ?  A .  A r o u n d  th e  

c o r n e r  t h e r e ,  a t  S u m m i t  A v e n u e .

Q . Y o u  w a lk e d  a w a y  t o g e t h e r ,  d id n ’ t  y o u ?  A .

I  t a l k e d  t o  h e r —

14. i o u  d id n ’ t  s ta n d  o n  th e  c o r n e r  t a l k i n g  to  

h e r ?  A .  I  s to o d  t h e r e  o n  th e  c o rn e r .

Q . F o r  h o w  lo n g ?  A .  A b o u t  a  m in u te .

Q . A n d  th e n  y o u  w a lk e d  o f f  t o g e th e r ?  A .  W e  

w a lk e d  d o w n  t h e  P la n k r o a d .

Q . A n d  th e n  y o u  c u t  a c ro s s  P la n k r o a d ,  d id n ’ t  

y o u ?  A .  I  c o u ld  n o t  s a y .

Q . W h a t ?  A .  I  d o n ’ t  k n o w  a b o u t  t h a t .

1̂ .  D id n ’ t  y o u  w a iK  r i g h t  a c ro s s  th e  s t r e e t?  

H o w  m a n y  b lo c k  e a s t  f r o m  th e  t r a n s f e r  s t a t io n  

d o w n  C e n t r a l  A v e n u e ,  d id  y o u  g o ?  A .  A b o u t  

t h r e e  b lo c k s  o r  so .
Q . A n d  y o u  w a lk e d  a l l  t h a t  d is ta n c e  w i t h  h e r?  

A .  Y e s , s i r .
i o u  w e r e  t a l k i n g  w i t h  h e r  a l l  t h a t  t im e ?  

A .  Y e s , s i r .
Q . W h a t  w a s  s h e  s a y in g  t o  y o u ?  A .  S h e  s a id  

s h e  l e f t  t h e  H o u s e  t h e r e  a n d  t o o k  th e  g i r l  w i t h  

h e r ,  t h a t  s h e  f e l t  s o r r y  a b o u t  t h e  b o y , a n d  sh e  s a id  

s h e  d id n ’ t  h a \ e  a  c e n t  o f  m o n e y ;  th e n  I  t o ld  h e r  

i t  w a s  a  f o o l i s h  t h i n g  t o  d o , r u n n in g  a w a y  f r o m  

h im  w i t h o u t  h a v in g  a  c e n t ;  so  w h e n  h e  c a m e  w e  

c a m e  d o w n  t o  a  c o r n e r  th e r e ,  a n d  m e t  M r .  R u s t .

Q . B e io r e  y o u  m e t  M r .  R u s t ,  w e r e n ’ t  y o u  j u s t  

a b o u t  t o  g o  a c ro s s  t h e  s t r e e t?  A .  I  d o n ’ t  k n o w .

Q . D o  y o u  k n o w  w h e r e  t h e  h o te l  is  th e r e  o n  

P a te r s o n  P la n k r o a d ?  A .  is o .

Q . T h e  ro a d h o u s e ?  A .  N o , s i r .
Q . W e r e n ’ t  y o u  h e a d in g  r i g h t  d i r e c t  f o r  t h a t

r o a d h o u s e ?  A .  N o ,  s i r .
Q . Y o u  w e r e  w a lk i n g  a r m  in  a r m ,  w e r e n ’ t  y o u ’.

A  N o ,  s i r .
Q . W h y  w a s  i t  t h a t  M r s .  R u s t  w a s  t a l k i n g  o 

y o u  a b o u t  th e s e  m a t t e r s ,  w h a t  d id  s h e  w a n t  y o u
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to  d o ?  A .  I  d o n ’ t  k n o w ;  s h e  w a n te d  m e  t o  se e  

M r .  R u s t  t h e r e ,  a n d  se e  i f  s h e  c o u ld  g e t  b a c k  
a g a in .

Q . T o  t a k e  h e r  b a c k ?  A .  Y e s .

(4. Wasn't sne blaming y o u  f o r  this whole 
thing? a . N o , sir.

Q . D id n ’ t  s h e  w a n t  y o u  t o  h e lp  h e r  w i t h  m o n e y ?  
A  JNo, s i r .

Q. fehe wanted you to go and see her husband, 
^  did sue? A . les .

Q . A n d  j u s t  a b o u t  t h a t  t im e  y o u  s a y  t h a t  M r .  
R u s t  c a m e  a lo n g ?  A .  Y e s .

Q . And he was very angry? A .  H e  was stand-
ing on tne corner; he was standing still; he was 
not walking at all; he was standing there three 
or four minutes.

Q . H e  w a s  v e r y  a n g r y ?  A .  Y e s ,  s i r .

Q . \ o u  w e r e  v e r y  m u c h  s u r p r is e d  t o  see  h im ?  
A  Y e s .

20 Q . i v n d  g o t  v e r y  e x c i te d ?  A .  N o t  v e r y  m u c h  
e x c i te d .

Q . Y o u  d id n ’ t  t h i n k  i t  s t r a n g e  t o  se e  h im  th e r e ?  
A  I  d id n ’ t  d o  n o t h in g  w r o n g .

Q . T h e r e  w a s  n o t h in g  w r o n g  i n  m e e t in g  a n -

o th e r  m a n ’ s w i f e ?  A .  N o ,  n o t  o n  t h e  p u b l ic  
s t r e e t .

Q . W h e n  h e  g o t  u p  t o  y o u  h e  c a l le d  y o u  a  d a m n  

s c o u n d r e l  a n d  c u r ,  d id n ’ t  h e ?  A .  Y e s .

Q . A n d  u s e d  s o m e  o t h e r  s t r o n g  la n g u a g e ?  A .  
30 Y e s , s i r .

Q . A n d  w a s  g o in g  t o  s t r i k e  y o u ;  w a s  h e  g o in g  

¿o s t r i k e  h is  w i f e ,  t o o ?  A .  I  d id n ’ t  se e  h im .

Q . A n d  j u s t  a s  h e  w a s  g o in g  t o  h i t  y o u ,  y o u  

h a u le d  o f f  a n d  k n o c k e d  h im  d o w n ?  A .  Y e s ,  s i r .

Q . D id  y o u  se e  a n y  o t h e r  m a n  w i t h  h im  a t  t h a t  
t im e ?  A .  Y e s ,  s i r .

Q . D o  y o u  r e c a l l  t h i s  y o u n g  m a n ,  M r .  D o n a h u e ?  
A  Y e s ,  s i r .

Q . Y o u  r e m e m b e r  h is  b e in g  t h e r e ?  A .  Y e s ,  s i r .  

Q . D o  y o u  r e c o g n iz e  M r .  B a k e r ?  A .  Y e s ,  s i r .40
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Q . W a s  h e  th e r e ?  A .  Y e s , s i r ,  I  t h i n k  h e  w a s  
h e re .

Q . T e l l  m e  a n y  o t h e r  p e rs o n  w a s  th e r e  o u ts id e  

o f  t h e s e  t w o  m e n ?  A .  T h e r e  w a s  th r e e  o r  f o u r  
o t h e r  m e n .

Q . W h o  w e r e  th e y ?  A .  I  d id n ’ t  g e t  t h e i r  
n a m e s .

• Q . Y o u  k n e w  th e s e  tw o ?  A .  Y e s .

Q . Y o u  c a n ’ t  d e s c r ib e  a n y  o th e r  p e rs o n  t h a t  
w a s  t h e r e ?  A .  N o .

Q . Y o u  w e r e  v e r y  m u c h  e x c i te d ,  w e r e n ’ t  y o u ?  

A .  I  h a d  t o  t a k e  c a r e  o f  m y s e l f .

Q . A f t e r  y o u  k n o c k e d  h im  d o w n  h e  h o l le r e d  a n d  

s c re a m e d ,  d id n ’ t  h e ?  A .  H e  s c re a m e d  b e fo r e  h e  

s t r u c k  m e .

Q . A n d  y o u  s t r u c k  h im  d o w n  b e c a u s e  y o u  w e re  

a f r a id  h e  h a d  a  r e v o lv e r  i n  h is  p o c k e t?  A .  Y e s , 
s i r .

Q . W h y  w e r e  y o u  a f r a id  o f  t h e  r e v o lv e r  i f  y o u  

d id n ’ t  d o  a n y t h in g  w r o n g ?  A .  H e  w a s  a lw a y s  

t a l k i n g  a b o u t  s h o o t in g  s o m e b o d y .

Q . H e  w a s  n o t  t a l k i n g  a b o u t  s h o o t in g  y o u , w a s  

h e ?  A .  H e  d id n ’ t  s a y  t h a t ;  h e  s a id  h e  w a s  g o in g  

to  s h o o t  a n y  o n e  w h a t  d o e s  a n y t h in g  w r o n g  to  

h e r .
Q . W e r e  y o u  a f r a id  h e  w a s  g o in g  t o  s h o o t  y o u ?  

A .  N o ,  s i r ;  n o t  w h e n  I  d id n ’ t  d o  a n y t h in g  w ro n g .

Q . W h y  w e r e  y o u  a f r a id  t h a t  n ig h t?  A .  B e -

c a u s e  I  w a s  n o t  g o in g  t o  a l lo w  h im  to  t a k e  a  

p i s t o l—
Q . T h e n  y o u  s t a r t e d  u p  a n d  r a n ?  A .  I  h a d  to  

l i g h t  a g a in s t  t h e  o t h e r  b u n c h .
Q . T h e y  w a n te d  t o  h o ld  y o u  a n d  h a v e  y o u  a r -

r e s te d ?  A .  Y e s ,  s i r .
Q . A n d  y o u  t r i e d  t o  g e t  a w a y ?  A .  Y e s .

Q . T h is  w a s  a  p u b l ic  s t r e e t?  A .  Y e s , s i r .

Q . L o t s  o f  p e o p le  r o u n d ?  A .  Y e s , s i r .

Q . L o t s  o f  p e o p le  l i v i n g  a r o u n d  t h a t  n e ig h b o r -

h o o d ?  A .  Y e s ,  s i r .
Q . I f  y o u  h a d  d o n e  n o t h in g  w r o n g ,  w h y  o n
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e a r t h  d id  y o u  r u n ?  A .  I  d id n ’ t  w a n t  t o  h a v e  m y  
e y e s  b la c k e n e d  u p .

Q . C o u ld n ’ t  y o u  s c re a m ?  A .  N o ,  s i r ;  I  d id n ’ t  

s c re a m . I  t o o k  c a r e  o f  m y s e l f .

Q . I f  y o u  w e r e  i n  t h e  r i g h t  d o  y o u  m e a n  t o  s a y  

t h a t  p e o p le  g a t h e r e d  a r o u n d —  A .  ( i n t e r r u p t i n g )  

I f  y o u  a r e  i n  t h e  r i g h t  a n d  s o m e b o d y  t r a m p le s  o n  

y o u ,  d o n ’ t  y o u  t a k e  c a r e  o f  y o u r s e l f ?

Q . Y o u  t h o u g h t  i t  b e s t  t o  r u n ?  A .  Y e s ,  s i r .

IQ  Q- A n d  y o u  r a n  t o  t h e  f o o t  o f  t h e  h i l l ?  A .  Y e s ,  
s i r .

Q . A n d  d id n ’ t  s to p ?  A .  Y e s ,  s i r .

Q . A n d  w h e n  y o u  s t a r t e d  a  c o u p le  o f  t im e s ,  lo t s  

o f  p e o p le  s to p p e d  y o u  r u n n in g ?  A .  Y e s ,  t w o  

p a r t ie s  d id .

Q . B u t  y o u  s h o v e d  t h e m  a s id e  a n d  r a n  t o w a r d  

t h e  h i l l ?  A .  Y e s ,  s i r .

Q . T h is  is  y o u r  h a t ,  i s n ’ t  i t ?  A .  Y e s ,  s i r .

Q . A n d  y o u  l o s t  t h a t  h a t  w h i l e  r u n n in g ,  d id n ’ t  
20 y o u ?  A .  Y e s ,  s i r .

Q . Y o u  n e v e r  s to p p e d  t o  p ic k  i t  u p  d id  y o u ?  

A .  T h a t  w a s  t h e  f i r s t  t h i n g  I  l o s t  t h a t  e v e n in g .

Q . Y o u  d id n ’ t  s to p  t o  p ic k  i t  u p ?  A .  N o ,  I  

c a n  b u y  a  h a t  e a s y  e n o u g h .

Q . W h e n  y o u  g o t  t o  t h e  e d g e  o f  t h e  h i l l  w h a t  

d id  y o u  d o ?  A .  I  w a lk e d  d o w n  t h e  h i l l .

Q , N o t h in g  h a p p e n e d  t o  y o u  a t  a l l ?  A .  N o ,  
s i r .

Q . D id  th e s e  m e n  r u n  r i g h t  t o  t h e  e d g e  o f  t h e  

20 h i l l ?  A .  T h e y  r a n  a c ro s s  P a l is a d e  A v e n u e ;  t h e r e  

w a s  a b o u t  a  h a l f  a  d o z e n .

Q . A s  a  m a t t e r  o f  f a c t ,  d id n ’ t  y o u  j u m p  h e a d -

lo n g  r i g h t  o f f  t h e  t o p  o f  t h a t  h i l l ?  A .  N o ,  s i r .

Q . W e r e n ’ t  y o u  l a i d  u p  i n  b e d  f o u r  w e e k s  a f t e r  

t h is ,  t h in g ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  g o  r i g h t  h o m e  a n d  s t a y  i n  b e d  

t h r e e  w e e k s ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  h a v e  a  d o c t o r  r i g h t  t h e  n e x t  d a y ?  
A .  N o ,  s i r .

Q . W a s n ’ t  y o u r  h e a d  a l l  b a n d a g e d  u p  a n d  y o u r40
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fe g  p r e t t y  n e a r  b r o k e n ?  A .  N o , s i r ;  a n d  I  c a n  

p r o v e  t h a t  b y  s e n d in g  a  m e s s e n g e r  d o w n — I  c a n  

g e t  t h r e e  o r  f o u r  m e n  d o w n ,  t h e y  c a n  t e s t i f y  I  

w a s  t h e  n e x t  d a y  d o w n  in  t h e  ¡shop , j u s t  a s  w e l l  
a s  I  c o u ld  b e .

Q . H o w  m a n y  d a y s  w a s  i t  a f t e r  y o u  m e t  M r .  

R u s t  o n  t h e  h i l l ,  b e fo r e  y o u  w e n t  b a c k  t o  y o u r  

b u s in e s s ?  A .  T h e  n e x t  d a y  I  w e n t  d o w n  to  b u s i -
n e s s .

Q . I s n ’ t  i t  a  f a c t  t h a t  y o u  l e f t  w o r d  i n  y o u r  jj q  

o f f ic e  t h a t  y o u  w e r e  s ic k ,  a n d  t h a t  y o u  c o u ld n ’ t  

c o m e  d o w n ?  A .  N o ;  I  w e n t  d o w n  in  th e  a f t e r -

n o o n , a n d  o n  S a t u r d a y  w a s  th e r e  a l l  d a y ,  a n d  w a s  

t h e r e  e v e r y  d a y .

Q . Y o u  d o  k n o w  w h e r e  t h e  V a n  T r o i l l e  H o t e l  

is ?  A .  Y e s ,  I  k n o w  i t  n o w .

•Q. W h e r e  is  i t ?  A .  O n  T w e n t y - f o u r t n  S t r e e t  

— L e x in g t o n  A v e n u e  a n d  T w e n t y - f i f t h  S t r e e t .

Q . A  p la c e  t h a t  h a s  a  p r e t t y  b a d  r e p u t a t io n ,  

h a s n ’ t  i t  ? A . Y e s , t h e  w a y  I  u n d e r s ta n d .  2d
(4 . H o w  d o  > o u  k n o w  i t ?  A .  W e l l ,  I  h e a rd  o f  

i t  i n  M r .  F a l l o n ’ s o ff ic e .
Q  1 o u  d o  k n o w  i t  is  a  h o u s e  o f  b a d  r e p u ta t io n ?

A .  W e l l ,  I  p a s s e d  t h e r e  i n  t h e  c a r ;  d o in g  jo b s  t h a t  

w a y ;  I  p a s s  t h e r e  p r e t t y  n e a r  e v e ry  w e e k  th r e e  

o r  f o u r  t im e s .  >
Q . D o  y o u  m e a n  t o  s a y  y o u  c a n  t e l l  a  h o u s e  is  

a  p la c e  o f  b a d  r e p u t e  b y  p a s s in g  i t  o n  th e  c a r?

A .  I  k n o w  a  p a r t y  u s e d  t o  w o r k  th e r e ,  w h o  to id

m e  a b o u t  i t .  30
Q . W h o  w a s  t h a t  p a r t y ?  A .  H e  l iv e d  o n  S ec-

o n d  S t r e e t .
<Q. W h e n  d id  h e  t e l l  y o u  a b o u t  t h a t ,  a  c o u p le  

o f  y e a r s  a g o , w a s n ’ t  i t ?  A .  N o , l a t e r  t h a n  t h a t  

— l a t e r  t h a n  t h a t ,  w h e n  w e  h a p p e n e d  to  b e  th e r e  

w i t h  M r .  R u s t
Q . W h o  w a s  t h is  p a r t y ?  A .  D o w n  in  S e c o n d  

S t r e e t ,  b e tw e e n  H a r r i s o n  a n d  M a r s h a l l  S t r e e t ,

M r .  B r u c k m a n ; h e  u s e d  t o  b e  a lo n g  th e r e .
Q  H e  t o l d  y o u  i t  w a s  a  h o u s e  w h e r e  a n y  m a n  ^
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c o u ld  w a lk  i n  w i t h  a  w o m a n ,  a n d  n o  q u e s t io n s  
a s k e d ?  A .  N o .

Q . I s n ’ t  i t  a  f a c t  t h a t  h e  t o l d  y o u  a b o u t  t m s  
h o u s e  lo n g ,  lo n g  a g o ?  A .  N o ,  s i r .

Q . D id  y o u  lo o k  a t  t h e  r e g i s t e r  o f  t h a t  h o u s e ?  
A .  N o ,  s i r .

Q . D id  y o u  n o t  r e g i s t e r  i n  t h a t  h o u s e  a s  M r .  
H a r m e r ?  A .  N o ,  s i r .

Q . O r  H o m e r ?  A .  N o ,  s i r .

^  Q . D id  y o u  e v e r  g o  t o  t h e  p la c e ?  A .  N o ,  s i r .

Q . D o  y o u  r e m e m b e r  b e in g  i n  N e w  Y o r k  o n  t h e  

e v e n in g  o f  N o v e m b e r  1 7 th ,  1 9 0 4 ?  A .  I  d o n ’ t  

k n o w  a b o u t  t h a t .

Q . D o  y o u  k n o w  M r s .  R u s t ’ s h a n d w r i t i n g ?  

( h a n d in g  w i t n e s s  p a p e r ) ?  A .  I  d o n ’ t  k n o w .

Q . J u s t  lo o k  a t  t h a t  a n d  se e  w h e t h e r  y o u  r e c o g -

n iz e  h e r  h a n d w r i t i n g ?  A .  I  c a n ’ t  t e l l  i f  t h a t  is  
M r s .  R u s t ’ s h a n d w r i t i n g .

2q  Q . N e v e r  s a w  h e r  h a n d w r i t i n g ?  A .  H o w  

s h o u ld  I  see  h e r  h a n d w r i t i n g ?

Q . D id n ’ t  s h e  s e n d  y o u  le t t e r s ?  A .  N o ,  s i r .

Q . N e v e r ?  A .  N o ,  s i r .

Q . W i l l  y o u  s a y  t h a t  y o u  w e r e n ’ t  i n  N e w  Y o r k  

o n  t h e  1 7 th  o f  N o v e m b e r  w i t h  h e r ?  » A .  N o .

Q . D id  y o u  n o t  g o  t o  a  h o t e l  w i t h  h e r  o n  t h e  

1 7 th  o f  N o v e m b e r ,  a n d  r e g i s t e r  u n d e r  t h e  n a m e  o f  

H a r m a n ,  o r  H o m a n ?  A .  N o ,  s i r .

Q . Y o u  p r o m is e d  t o  m a r r y  h e r  d id n ’ t  y o u ?  A .  
N o ,  s i r .

Q . Y o u  w a n t e d  h e r  t o  g e t  a  d iv o r c e  f r o m  h e r  
h u s b a n d ?  A .  N o ,  s i r .

Q . H o w  lo n g  h a v e  y o u  b e e n  a  w id o w e r ?  A .  I t  

w i l l  b e  f o u r  y e a r s  o n  M a r c h  1 2 th ,  t h i s  c o m in g  

M a r c h  1 2 th .

Q . D o  y o u  r e m e m b e r  w h e n  s h e  c a m e  t o  o u r  f i r m  

t o  t a k e  p r o c e e d in g s  a g a in s t  M r .  R u s t  f o r  a  d i -

v o r c e ?  A .  Y e s ;  M r .  R u s t  t o l d  m e  a b o u t '  i t .

Q . H e  t o l d  y o u  a b o u t  t h a t ?  A .  Y e s ,  s i r .

Q . A n d  i t  w a s  y o u  t h a t  r e c o m m e n d e d  h im  t o
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a  la w y e r ,  w a s n ’ t  i t ?  A .  I  a s k e d  h im  w h a t  la w y e r  
h e  h a d ;  h e  t o l d  m e  M r .  P e te rs .

Q . A n d  th e n  y o n  t o l d  h im  h e  h a d  b e t t e r  g o  to  
s o m e b o d y  e ls e ?  A .  Y e s .

Q . A n d  y o u  re c o m m e n d e d  h im  t o  M r .  F a l lo n ?  
A .  M r .  F a l l o n  a n d  M r .  S tu h r .

Q . Y o u  g a v e  M r s .  R u s t ,  d id n ’ t  y o u ,  f i f t y  d o l la r s  
t o  p a y  u s ?  A .  I  d id  n o t .

Q . D o n ’ t  y o u  k n o w  t h a t  y o u  p a id  a l l  o f  h e r  e x -

p e n s e s  i n  t h a t  s u i t ?  A .  N o , s i r .

Q . D o n ’ t  y o u  r e m e m b e r  t h a t  s h e  h a d  t h a t  

m o n e y  w i t h  a  g r o c e r  i n  H o b o k e n ?  A .  N o , s i r .

Q . D id n ’ t  y o u  g iv e  h e r  m o n e y  lo n g  b e fo r e  sh e  

s t a r t e d  s u i t  t o  t a k e  p ro c e e d in g s  a g a in s t  M r .  R u s t  
f o r  d iv o r c e ?  A .  N o , s i r . -

Q . D o  y o u  r e m e m b e r  m e e t in g  M r s .  R u s t  in  th e  

p a r k ,  i n  C h u r c h  S q u a r e  P a r k ,  H o b o k e n ?  A .  N o , 

s i r .
jQ. D id n ’ t  y o u  t e l l  h e r  in  t h e  p a r k  t h a t  she  

s h o u ld  u s e  t n e  m o n e y  t h a t  y o u  g a v e  h e r  t o  s t a r i  

s a l t  f o r  d iv o r c e  a g a in s t  h e r  h u s b a n d ?  A .  N o , s i r .

Q . N o w ,  i t  w a s  a r o u n d  th e  b e g in n in g  o f  1904  

t h a t  M r .  R u s t  t o l d  y o u  h e  d id n ’ t  k n o w  w h a t  w a s  

t h e  m a t t e r  w i t h  h is  w i f e ,  t h a t  s h e  w a n te d  to  r u n  

o u t  n i g h t s ;  t h a t  is  r i g h t ,  is  i t ?  A .  H e  t o ld  m e ; 

I  d o n ’ t  k n o w  e x a c t l y  w h e n .
Q . Y o u  w e r e  v e r y  s o r r y  f o r  h im ,  w e r e n ' t  y o u ?  

A .  Y e s .
Q . W h a t  d id  y o u  s a y  t o  h im  t h a t  n ig h t  o r  t h a t  

t im e ?  A .  W h a t ?
Q . W h e n  h e  t o l d  y o u  h e  d id n ’ t  k n o w  w h a t  w a s  

t h e  m a t t e r  w i t h  h is  w i f e ,  t h a t  sh e  w a s  r u n n in g  

a b o u t?  A .  I  d o n ’ t  k n o w  i f  i  s a id  a n y th in g .  .

Q . D id n ’ t  y o u  t e l l  h im  t h a t  t im e  y o u  d id n ’ t  

t h i n k  h e  a n d  h is  w i f e  c o u ld  e v e r  l iv e  t o g e th e r  

a g a in ?  A .  I  d o n ’ t  k n o w .
Q . D id  y o u  e v e r  s a y  t h a t ?  A .  I  c o u ld n ’ t  s a y .

Q . W i l l  y o u  s a y  y o u  d id n ’ t  s a y  i t ?  A .  W e l l ,  I  

d o n ’ t  k n o w ;  I  w o u ld  n o t  s a y  e i t h e r  w a y .
Q . N o t  p o s i t i v e ?  A .  I  a m  n o t  s u re  a b o u t  i t .
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Q . D i d  y o u  n o t;, a  g r e a t  n u m b e r  o f  t im e s ,  t e l l  

M r s .  R u s t  s to r ie s  a b o u t  h e r  h u s b a n d ,  t o  p o is o n  
h e r  m in d  a g a in s t  h im ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  t e l l  h e r  t h a t  h e r  h u s b a n d  w a s  

r u n n in g  a r o u n d  w i t h  o t h e r  w o m e n ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  t e l l  h e r  t h a t  y o u  h a d  b e e n  o u t  

w i t h  M r .  R u s t ,  a n d  t h a t  y o u  h a d  g o n e  w i t h  o t h e r  
w o m e n ?  A .  N o ,  s i r .

Q . T h is  m a n ,  J a e e k e l,  d o  y o u  r e m e m b e r  m e e t -  

p p  i n g  h im  i n  a  s a lo o n  i n  H o b o k e n  a f t e r  y o u r  w a lk -

i n g  d o w n  t h e  t o p  o f  t h e  h i l l ,  a s  y o u  s a y ?  A .  I  

d o n ’ t  k n o w .

Q . I n  y o u r  o w n  s h o p ?  A .  Y e s  I  m e t  h im  s e v -

e r a l  t im e s ,  M r .  J a e e k e l.

Q . A n d  h e  t a l k e d  t o  y o u  a b o u t  t h i s  R u s t  a f f a i r ,  

d id n ’ t  h e ?  A .  Y e s .

Q . S a id  t h a t  y o u  h a d  g o t  y o u r s e lv e s  i n  a  n ic e  

p ic k le ,  d id n ’ t  h e ?  A .  Y e s ;  h e  w a n t e d  m e  t o  p a y  

h im  t w e n t y - f i v e  d o l la r s  s o  h e  w o u ld  d o  a l l  h e  

2 0  c o u l d
Q . F o r  y o u ?  A .  Y e s ;  I  c h a s e d  h im  o u t .

Q , Y o u  t o l d  h im  a t  t h a t  t im e  t h a t  y o u  d id n  

n e e d  h im  a s  a  w i t n e s s ,  d id n ’ t  y o u ?  A .  I  w o u ld  

n o t  h a v e  a n y t h in g  t o  d o  w i t h  h im .

Q , Y o u  t o l d  h im  y o u  d id n ’ t  n e e d  h im ,  b e c a u s e  

y o u  h a d  u s e d  M r s .  R u s t ,  a n d  h a d  p a id  h e r  f o r  i t ?  

A .  N o ,  s i r .

Q . N e v e r  s a id  t h a t ?  A .  N o ,  s i r .

M R S . E L I Z A B E T H  R U S T ,  c a l le d  a s  a  w i t n e s s  

o n  b e h a l f  o f  t h e  d e fe n d a n t ,  a n d  s w o r n ,  t e s t i f ie d  
a s  f o l l o w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . W h e r e  d o  y o u  l i v e  a t  t h e  p r e s e n t  t im e ?  A .  

6 0  M o n r o e  S t r e e t .

4q  Q . Y o u  a r e  t h e  w i f e  o f  J o h n  R u s t ,  t h e  p l a i n t i f f
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in  t h i s  s u i t ,  a r e  y o u  n o t?  A .  Y e s , s i r ,  1 a m .

Q . W h e n  w e r e  y o u  m a r r ie d ?  A .  1894 .

Q . W h e r e  w e r e  y o u  m a r r ie d ?  A .  K a s k a s k ia ,  
I l l i n o i s .

Q . A f t e r  y o u r  m a r r ia g e  d id  y o u  a n d  y o u r  h u s -

b a n d  l i v e  h a p p i l y  f r o m  th e  v e r y  b e g in n in g ?

M R . L I C H T E N S T E I N — W e  o b je c t ,  y o u r  

H o n o r ,  n o t  b e c a u s e  w e  h a v e  a n y  p a r t i c u l a r  

o b je c t io n  t o  t h e  la d y  t e s t i f y i n g  a t  a l l ;  b u t  

i t  s e e m s  t o  u s  t h a t  u n d e r  th e  la w  sh e  is  i n -

c o m p e t e n t  a n d  c a n n o t  b e  c o m p e l le d  t o  te s -

t i f y ;  s o  I  d o  n o t  t h i n k ,  e v e n  th o u g h  w e  

c o n s e n te d  t o  h e r  t e s t i f y in g ,  t h a t  th e  c o u r t  

c o u ld  h e a r  t h e  t e s t im o n y .

M R .  F A L L O N — I  s u b m i t  t h e  o b je c t io n  is  

i l l - t im e d ,  b e c a u s e  i t  s h o u ld  h a v e  b e e n  m a d e  

w h e n  t h e  w i t n e s s  w a s  s w o rn .

T H E  C O U R T — T h e  c o u r t  d e c l in e s  to  h e a r  

a n y  t e s t im o n y  e x c e p t  a s  t o  th e  f a c t  o f  th e  

m a r r ia g e .

C o u n s e l f o r  d e fe n d a n t  p r a y s  t h a t  a n  e x -

c e p t io n  m a y  b e  a l lo w e d ,  a n d  i t  is  a l lo w e d  

a n d  s ig n e d  a n d  s e a le d  a c c o r d in g ly .

C . W .  P A R K E R ,  J .

M R . F A L L O N — I  w a n t  t o  s u b m i t  t h a t  I  

o f f e r  M r s .  R u s t  a s  a  w it n e s s  t o  r e f u t e  th e  

t e s t im o n y  g iv e n  b y  t h e  h u s b a n d  h im s e l f  as  

t o  t h e  a l le g e d  a c ts  o f  c r u e l t y ,  le a v in g  a s id e  
t h e  q u e s t io n  o f  t h e  c r im in a l  c o n v e r s a t io n .  

I  s t a t e  t h i s  so  a s  t o  g e t  i t  u p o n  th e  r e c o r d :  

I  w i l l  o f f e r  t h e  w itn e s s ,  n o t  as  a  w itn e s s  t o  

g iv e  t e s t im o n y  i n  d e n ia l  o f  a n y  c r im in a l
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c o n v e r s a t io n  b e tw e e n  h e r s e l f  a n d  O l t m e r ,  

b n t  a s  a  w i t n e s s  w i t h  r e s p e c t  t o  d e n ia ls  

m a d e  b y  t h e  h u s b a n d ,  o f  i l l  t r e a t m e n t  a n d  

c r u e l t y  t o w a r d  h is  w i f e ,  a n d  o f  p a r t i c u l a r  

b r u t a l i t y  t o  w h ic h  h is  a t t e n t i o n  w a s  c a l le d  

a s  a  w i t n e s s .  I  s u b m i t  M r s .  R u s t  is  a  

p r o p e r  w i t n e s s  f o r  t h a t  p u r p o s e ,  w a iv ia g ,  

a s  I  s a id ,  e n t i r e l y  t h e  q u e s t io n  o f  t h e  p r o -

p r i e t y  o f  t h e  w i t n e s s  a s  a  w i t n e s s  t o  t h e  

c h a r g e  o f  c r i m i n a l  c o n v e r s a t io n — e l im i n a t -
i n g  t h a t .

T H E  C O U R T — T h e  in c o m p e te n c y  r e -

s e r v e d  b y  t h e  s t a t u t e ,  g o e s  n o t  t o  t h e  c h a r -

a c t e r  o f  t h e  t e s t im o n y ,  b u t  t o  t h e  a c t io n  ; 

i t  is  t h e  c h a r a c t e r  o f  t h e  a c t io n  t h a t  m a k e s  

t h e  w i t n e s s  in c o m p e te n t ,  a n d  t h e  s t a t u t e  

e x c e p ts  o n ly  s u c h  t e s t im o n y  a s  r e f e r s  t o  t h e  

f a c t  o f  t h e  m a r r ia g e ;  t h e r e f o r e  y o u r  p r o p o -  

2 0  s i t i o n  t o  r e c a l l  t h e  w i t n e s s  f o r  th>? p u r p o s e

o f  d e n y in g  t h e  s t a t e m e n t  o f  t h e  p l a i n t i f f  a s  

t o  t h e  a l le g e d  c r u e l t y ,  m u s t  b e  in c lu d e d  i n  

t h e  r u l i n g .

M E T A  T I E T J E N ,  c a l le d  a s  a  w i t n e s s  o n  o e h a l f  

o f  t h e  d e fe n d a n t ,  a n d  s w o r n ,  . t e s t i f ie d  a s  f o l l o w s :

3 0  D I R E C T  E X A M I N A T I O N  b y  M r .  F a l l o n :

Q . A r e  y o u  a  m a r n e d  w o m a n ?  A .  I  a m .

Q . D o  y o u  k n o w  M r .  J o h n  R u s t  h e re ?  A .  Y e s ,  

s i r .

Q . A n d  y o u  k n o w  M r s .  R u s t?  A .  Y e s ,  s i r .

Q . D o  y o u  r e m e m b e r  a n  o c c a s io n  w h e n  y o u  

w e re  i n  t h e  h o u s e , 1 2 2  M o n r o e  S t r e e t ,  w h e r e  M r s .  

R u s t  a n d  h e r  h u s b a n d  l iv e d ?  A .  Y e s .

Q . D o  y o u  r e m e m b e r  b e in g  t h e r e  o n e  t im e  w h e n
4 0



107

y o u  h e a r d  s o m e  t a l k  b e tw e e n  B u s t  a n d  h is  w i f e  

a b o u t  s o m e  s h o o t in g ?  A .  Y e s .

Q . J u s t  t e l l  t h e  c o u r t  a n d  j u r y  w h a t  y o u  h e a rd ?

M R . L I C H T E N S T E I N — I  w i l l  a s k  th e  

c o u s e l t o  f i x  t h e  t im e .

Q . W e r e  y o u  t h e r e  m o r e  t h a n  o n c e ?  A .  N o , 

s i r .

Q . D o  y o u  r e m e m b e r  w h a t  t im e  t h a t  w a s , th e  

m o n t h  a n d  t h e  y e a r ?  A .  T h e  f i r s t  o f  t h e  y e a r .

Q . O f  w h a t  y e a r ?  A .  L a s t  y e a r ,  1905 .

Q . W h a t  c o n v e r s a t io n  d id  y o u  h e a r  b e tw e e n  

M r .  R u s t  a n d  h is  w i f e ?  A .  I  h e a r d  M r .  R u s t  a s k  

h is  w i f e  i f  M r .  O l t m e r  t o o k  h e r  t o  h is  s n o p  a n d  

t o o k  h is  c o a t  o f f  a n d  l a id  h e r  d o w n  o n  th e  f lo o r  

a n d  h a d  t h e  b e s t  o f  h e r ,  a n d  s h e  s a y s  “ N o , J o h n ,  

h e  d id n ’ t ” ; h e  s a id  “ y e s , h e  d id , ”  a n d  s h e  s a y s  “ N o , 

J o h n ,  h e  d id n ’ t ” ; “ w e l l , ”  h e  s a id ,  “ i f  y o u  d o n ’ t  s a y  

y e s  I  s h o o t  y o u . ”  T h a t  is  w h a t  I  h e a r d ;  th e y  

w e r e  u p s t a i r s  a n d  I  w a s  d o w n s ta ir s .

Q . T h e r e  is  n o  d o u b t  y o u  h e a r d  j u s t  th o s e  

w o r d s ?  A .  T h o s e  w o r d s  I  h e a rd ,  y e s , s i r .

C R O S S  E X A M I N A T I O N  b y  M r .  L ic h te n s te in :

Q . D id  y o u  l i v e  i n  t h a t  h o u s e ?  A .  N o , s i r ;  I  

wra s  d o w n  f o r  a  v i s i t .
Q . T o  w h o m ?  A .  T o  M r s .  R u s t .
Q . M r .  R u s t  k n e w  y o u  w e r e  th e r e ,  d id n ’ t  h e ?  

A .  Y e s ,  s i r .
Q . T h a t  w a s  i n  J a n u a r y  o f  l a s t  y e a r?  A .  Y e s .

Q . J u s t  a b o u t  a  y e a r  a g o ?  A .  Y e s , s i r .
Q . Y o u  h e a r d  o f  s o m e  o f  th e  t r o u b le  b e tw e e n  

h is  w i f e  a n d  h im ,  d id n ’ t  y o u ?  A .  Y e s , s i r .
Q . Y o u  h a d  h e a r d  b e fo r e  t h a t  d a y  t h a t  th e r e  

w a s  s o m e  t r o u b le  b e tw e e n  h im  a n d  h is  w ife .^  A .  

Y e s ,  t h a t  m in u t e  I  h e a r d  i t .
Q . Y o u  m e a n  b e fo r e  t h a t  m in u te ?  A .  N o .

Q . D id n ’ t  y o u  h e a r  th e r e  w a s  s o m e  t r o u b le  be-
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tw e e n  M r .  R u s t  a n d  h is  w i f e ?  A .  N o ,  s i r .

Q . Y o u  w e r e  a  f r i e n d  o f  t h e  f a m i l y ?  A .  Y e s .

Q . A  f r i e n d  o f  M r .  R u s t  j u s t  a s  m u c h  a s  h is  
w i f e ?  A .  Y e s .

Q . Y o u  w e r e  a  n e ig h b o r  l i v i n g  t h e r e ,  w e r e n ’ t  

y o u ?  A .  N o ;  1 a lw a y s  l i v e d  i n  J a c k s o n  S t r e e t  
t h a t  t im e .

Q . W e r e n ’ t  y o u  a  n e ig h b o r  o n e  t im e ?  A .  N o .

<^. H o w  d id  y o u  k n o w  t h e  f a m i l y ?  A .  I  t o o k  

1 0  c a r e  o f  M r s .  R u s t  w h e n  s u e  w a s  s ic k .

Q . W h e n  y o u  g o t  t n e r e ,  t o  s e e  M r s .  R u s t ,  M r .  ' 

R u s t  w a s  t n e r e  to o ,  w a s n ' t  h e ?  A .  Y e s ,

^ n d  t h e r e  s e e m e d  t o  b e  s o m e  t r o u b le  t h e r e  

t h a t  d a y ,  w a s n  t  t n e r e ,  w h e n  y o u  g o t  t h e r e ?  A .  
Y e s ,  s i r .

Q . M r .  R u s t  w a s  v e r y  m u c h  e x c i te d ,  w a s n ’ t  h e ?  
A .  Y e s , s i r .

Q . V e r y  m u c h  s o ?  A .  Y e s ,  s i r .

Q . Y o u  h a d  n e v e r  s e e n  h im  t h a t  w a y  b e fo r e ,  

2 0  h a d  y o u ?  A .  N o ,  s i r .

Q . Y o u  d id n ’ t  k n o w  w h a t , t h e  t r o u b le  w a s ?  A .  
N o ,  s i r .

Q . A n d  h e  w a s  s p e a k in g  t o  h is  w i f e ,  w a s  h e , 

w h e n  y o u  f i r s t  c a m e  i n  t h e r e ?  A .  H e  d id n ’ t  s p e a k  

— t h e y  h a d  a  q u a r r e l  i n  h is  o ff ic e .

Q . W a s  t h a t  a t  t h e  s t a r t ,  t h e  t im e  y o u  c a m e  in ,  

o r  w a s  i t  a f t e r w a r d s ?  A .  A t  t h e  s a m e  t im e  I  
c a m e  in .

Q . D id  t h e y  b o t h  see  y o u  c o m in g  i n  t h e  h o u s e ?  
3 0  A .  Y e s ,  s i r .

Q . W h e r e  d id  y o u  s ta y ?  A .  I  w a s  i n  t h e  d in in g  
r o o m .

Q . A n d  t h e y  w e r e  i n  t h e  o f f ic e ?  A .  I n  t h e  o f -
f ic e ,

Q .. T h e  d o o r  w a s  o p e n ?  A .  Y e s .

Q . A n d  i t  w a s  w h i l e  t h i s  d o o r  w a s  o p e n  t h a t  

y o u  h e a r d  t h i s  t a l k  b e tw e e n  h im  a n d  h is  w i f e ?  

A .  I t  w a s  u p s t a i r s  h e  s a id  i t ,  w h e n  h e  t o o k  h e r  u p .
Q . D id  t h e y  t a l k  a b o u t  s h o o t in g  u p s t a i r s —  A .  

40 T h e y  h a d  a  q u a r r e l  f i r s t  i n  t h e  o f f ic e .
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Q. ï h ê  d o o r  w a s  o p e n  w h e n  y o u  g o t  i n  th e r e ,  

w a s  i t ?  A .  N o ,  s i r ;  o n ly  t h e  d in in g  r o o m  d o o r  
w a s  o p e n .

Q . Y o u  c o u ld  h e a r ?  A .  I  c o u ld  h e a r — b u t  I  

d id n ’ t  k n o w — I  d id n ’ t  u n d e r s ta n d .

Q . H e  w a s  v e r y  m u c h  e x c i te d ?  A .  Y e s , b u t  1 

c o u ld n ’ t  h e a r  w h a t  i t  w a s .

Q . D id n ’ t  y o u  h e a r  s o m e th in g ?  A .  N o , I  o n ly  

h e a r d  i t  u p s t a i r s ,  w h e n  h e  t o o k  h e r  u p s ta i r s .

Q . H o w  d id  h e  c o m e  t o  t a k e  h e r  u p s ta i r s ?  A .  

W e l l ,  h e  e x c u s e d  h im s e l f  f o r  a  c o u p le  o f  m in u te s ,  

a n d  h e  s a y s  h e  h a d  t o  s p e a k  t o  h is  w i f e .

Q . D id n ’ t  h e  s a y  h e  h a d  s o m e th in g  v e r y  im p o r t -

a n t  t o  s p e a k  t o  h is  w i f e  a b o u t?  A .  Y e s .

Q . A n d  d id  h e  e x c u s e  h im s e l f  a n d  w a lk  u p -

s t a i r s ?  A .  Y e s ,  s i r .

Q . A n d  i t  w a s  v e r y  e a s y  t o  h e a r  w h a t  w a s  s a id , 

w a s  i t ?  A .  Y e s ,  s i r .
Q . T h e y  t a l k e d  v e r y  lo u d ?  A .  Y e s ,  s i r .

Q . N o  p r i v a c y  a b o u t  th e  m a t t e r  a t  a l l?  , A .  

N o ,  s i r .
Q . W a s  h e  c r y in g ?  A .  Y e s ,  s i r .

Q . W a s  s h e  c r y in g  v e r y  m u c h ?  A .  Y e s .

Q . W a s n ’ t  h e  c r y in g ,  to o ?  A .  N o , h e  d id n ’ t  

c r y .
Q . W e r e n ’ t  t h e r e  t e a r s  i n  M s  e ye s  w h e n  h e  

c a m e  o u t  o f  t h e  o ff ic e  a n d  w a lk e d  u p s ta i r s ?  A .  

N o ,  I  d id n ’ t  see  a n y .
Q , H e  t o l d  h e r  t h a t  h e  h a d  h e a r d  t h a t  s h e  w e n t  

a w a y  f r o m  a  b a l l  a t  t w e lv e  o ’ c lo c k  a n d  d id n  t  g e t  

t o  M r s .  D o n a h u e  s h o u s e  t i l l  t w o  o ’ c lo c k ,  y o t f  

h e a r d  t h a t ?  A .  N o , h e  d id  n o t  s a y  t h a t .
Q . D id n ’ t  h e  a s k  h e r  w h e r e  s h e  h a d  b e e n  f o r  

th o s e  t w o  h o u r s ?  A .  N o , I  d id n ’ t  h e a r  t h a t  a t

air. 5M H
Q . D id n ’ t  y o u  h e a r  h im  s a y  t h a t  h e  h a d  h e a r d  

s h e  h a d  g o n e  t o  O l t m e r ’ s s h o p  a t  a b o u t  tw e lv e  

o ’ c lo c k  a n d  s ta y e d  t i l l  o n e ?  A .  N o , s i r .  I  o n ly  

h e a r d  t h a t  h e  a s k e d  h e r  u p s ta i r s ,  i f  M r .  O T m e r  

t o o k  h e r  t o  t h e  s h o p  f r o m  th e  b a l l ,  f r o m  t h e  e a r

10

20

30‘

40
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to the shop, and took his coat off and laid  her on 
it  on the floor, and then she says no.

Q. H ow  m any tim es did he ask her th a t?  A . 
Tw o or three tim es.

Q. A n d  every tim e he asked her she cried and 
said no? A . She said no.

Q. A n d  it  w as then he said he w ould shoot her 
if  she didn’t  say  yes? A . Y es.

Q. A n d she didn’t  say  yes? A . Y es.

Q. She said yes to him ? A . Y es.
Q. A d m itted  th a t she had been to the shop? 

A . Y es, sir.
Q. A n d  you heard a ll of th is? A . I heard th a t 

a ll; th a t is a ll w h at I heard.
Q. Do you mean to say  you didn’t  hear an yth in g 

you rself but his askin g her th a t one quescion, and 
her first denying tw o or three tim es th a t she had 
been there, but finally  sayin g  “ Y es, John, I did” ? 

2 q  A . Y es.
Q. W h a t else did she say? A . T h at is all.
Q. Do you mean to say  she only used one w ord 

“ Y e s ” ? A . Y es, and then he cam e rig h t down.
Q. D idn’t  she beg his pardon, and say  she 

w ouldn’t  do it  again, th a t she w anted  to live  w ith  
him again ? A . No, sir.

Q. D idn’t  she ask forgiveness of him ? A . No, 
sir.

Q. W h a t did she do a fte r  ad m ittin g she had 
been in the shop— did she come d ow nstairs? A . 

30 Y es.
Q. C rying? A . Y es, sir.
Q. W a s he cryin g? A . No, sir.
Q. He w as very  much excited? A . No.
Q. Did he speak to you? A . N ot very  much.
Q. W h a t did he say? A . I says, no, 1 w on’t  in-

terfere  w ith  it.
Q. W h a t did he say to you th a t tim e? A . T h at 

Mrs. R u st— th a t Mr. O ltm er took Mrs, R u st to 
4 Q the shop.
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Q . H e  s a id  h e  h a d  h e a r d  i t ,  d id n ’ t  h e ?  A .  Y e s , 
s i r .

T o ld  y o u  t h a t ?  A .  Y e s ,  s i r .

Q . W h a t  d id  M r s .  R u s t  s a y  th e n ?  A .  S h e  s a id  

i t  w a s  n o t  s o ;  I  s h o u ld  n o t  b e l ie v e  i t — w h e n  s h e  

w a s  a lo n e .

<t̂ . Vvnat did he say when he told her that?
A .  x ie  s a id ,  “ d o  y o u  d e n y  i t ? ”  S h e  s a id  “ N o , sh e  

d id n ’ t . ”

Q . D id  M r .  R u s t  le a v e  t h e  h o u s e ?  A. After a 

w n n e  h e  w e n t  a w a y .

Q . A n d  y o u  s ta y e d  th e r e ?  A .  Y e s , s i r .

Q . W h e n  h e  l e f t  t h e  h o u s e  d i d n ' t  h e  s a y  h e  

w a s  g o in g  t o  g o  o u t  t o  k i l l  t h a t  m a n  O l tm e r ?  A .

N o ,  s i r .
Q . D id n ’ t  h e  t h r e a t e n  t h a t  h e  w a s  g o in g  to  d o  

h a r m  t o  O l t m e r ?  A .  H e  d id n ’ t  s a y  n o th in g  a t  

a l l .
Q . W a s  h e  c r y in g  w h e n  h e  l e f t  t h e  h o u s e ?  A .

N o ,  s i r .  2 0

H E R M A N  O T T E N ,  c a l le d  a s  a  w itn e s s  o n  b e -

h a l f  o f  t h e  d e fe n d a n t ,  a n d  s w o r n ,  t e s t i f ie d  ^ s  f o l -

lo w s :

D I R E C T  E X A M I N A T I O N  b y  M r .  F a l lo n :

Q . W h e r e  d o  y o u  l iv e ?  A .  621 W i l l o w  A v e -  

n u e , H o b o k e n .
Q . Y o u  w e r e  i n  t h e  e m p lo y ,  w e re  y o u , a t  o n e  

t im e ,  o f  J o h n  R u s t?  A .  Y e s , s i r .
Q . F o r  h o w  lo n g  a  t im e ?  A .  A b o u t  s ix  m o n th s .  

Q . W h e n  w a s  t h a t ?  A .  1903 .
Q . W h a t  m o n th s ?  A .  I  c o u ld n ’ t  s a y  th e

m o n th s .
Q . W e r e  y o u  i n  h is  e m p lo y  in  t h e  m o n th  o f  

M a r c h ,  1 9 0 3 ?  A .  Y e s .

Q . 1 9 0 3  o r  1 9 0 4 ?  A .  1903 . 40
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Q; D u ring the tim e th a t ypu w ere in his eip- 
ploy, did yon see him beat or ill tre a t  his w ife  a t 
any tim e? A . Y es, sif?.

Q. Dp y  op rem em ber ju st  when the occasion 
w ps? A . I don’t  rem em ber the date.

Q. W ere you in the rooms th a t tim e? A. Y es, 
sir.

Qr dhst te ll thp court and ju ry  w h at you saw  
him do to his w ife?  A . I seen him tak e  his w ife, 

IQ PuPch her, and put her in the coal scu ttle, and 
then p ull her out and pull her hair, and then ca ll 
her a coupje of names.

Q: Do you rem em per w h at naines? a . a  
F rench bastard , and sop Qf a bitch,

CROSfcS E X A M IN A T IO N  by 2Jr. L ichtenstein ;

Q. W hen did you see th is? A . M arch.
9- O f w h at year? 4 . 19 0 4— 190&

20 Q* W asn ’t  it  1904? A . No, sir.
Q. H ow  do you know it  w as in M arch, 1903? 

A . I w orked for him then.
Q. W hen did you begin your w ork fo> him and 

w hen did you end your w ork fpr him ? A . X 
started  in the sum m er w ith  him , the- beginning 
of the summer, and ended tow ard  the w inter.

Q. Did you begin your w ork in the m onth of 
M arch, 1904? A : No, sir.

Q. D id you w ork for him in the m onth of 
o q  M arch, 1904? A . No, sir-.

Q. A re n ’t  you m istaken about that;, th in k  
again ? A . M arch, 1904.

Q. Y e s?  A . No.

9- 1 show you an affidavit m ade on the 19th 
day of Ju ly, 1904, before
N otary  Ppblic, Ne\v Jersey, and ask you w hether 
you signed the paper and w hether th a t is yonr 
sign ature? A . T h at is signature..

Q. Do you rem em ber m aking th a t  affidavit? 
A . Y es, sir.40
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Q. W h a t you said  a t  th a t time, w as it  true? 
A . Y es, sir.

A ffidavit m arked P . 3, for identification.

Q. Y o u  m ade th a t affidavit in our office, didn’t 
you? A . Y es.

Q. F o r Mr. R u st? A . No, for Mrs. Rust.
Q. F or Mrs. R ust? A . Yes.
Q. Do you rem em ber sw earing in th at affidavit i q  

th a t you w ere “ w ell acquainted w ith Elizabeth 
R u st and John R u st, her husband, parties to the 
above cause” ; you remember that, don’t  you? A. 
Y es.

Q. “ T h a t in the m onth of March, 1904, network-
ed for the said John Rust, as bricklayers’ appren-
tice ” ; do you rem em ber sw earing to that? A. 
Y es, sir.

Q. W a s it  true? A . Y es, sir.
Q. Then w hy did you ju st say you didn’t  work 20 

for him in 1904:? A . W ell, I worked over at the 
A m erican  E le c tr ic ; I worked over there about
eigh t m onths; it  w as 1904 then.

Q. On your direct exam ination you stated that 
you saw  Mr. R u st pull her hair, put her in the 
coal scu ttle , puli her out, and then pull her hair 
and use vile  language to her, in March, 1903. 
N ow then, you say th at th is affidavit is erne, and 
th a t you did w ork for him in 1904, in March; you 
say this affidavit is  true, do you? A. Yes.

Q„ Is yo u r oth er testim ony true, that A  was in 
M arch, 1903? A . I couldn’t  say whether it w as 
in 1903, but I know it  w as in March.

Q. I t  Was fresher in your memory when you 
m ade this affidavit, w asn’t  it? A . Y es, sir.

Q. This affidavit w as made on the 19th day of 
Ju ly , 1904, only about four mouths afterw ard, so 
th a t  th is affidavit m ust have been the correct

statem en t?  A - Y e s , sir.
Q. A nd the statem ent th at you made to-day is

30

40
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incorrect; th a t is true, isn ’t it?  A . Y es.

Q. Inasm uch as th a t fixes the m onth as being 
M arch, 1904, instead  of M arch, 1903, do you re -
m em ber w h at the qu arrel betw een Mrs. R u st and 
her husband w as about? A . I don’t  know w h at 
it  w as about.

Q. W h ere w as it, in th eir own house? A . 7a 
th eir own house.

Q. W h a t w ere you doing there? A . I w as com-
1 0  ing  down to the stab le  a t  seven o’clock in the 

m orning to feed the horse; I heard Mrs. R u st 
scream . I w en t u p stairs and asked w here I 
should go; she said “ dow nstairs, t i l l . I come 
dow n” ; th a t is w hen I seen him p ulling her hair.

Q. D id you not hear him say to his w ife, “ you 
w ill feel sorry for this before tw elve  o’clock? 
A . She said th a t to him.

Q. D idn’t  you hear w h at he accused her of? 
A . No, sir.

20
Q. W asn ’t  he ta lk in g  to her about going to 

balls and picnics w ith  this man, Mr. O ltm er? 
A . N ot w hen I w as there.

Q. D idn’t  you hear him say th a t?  A . No, sir.
Q. Did you ever hear him accuse her of going 

to b a lls  and picnics? A . No, sir; he said she 
could go to balls------

Q. D idn’t  you* hear him ta lk in g  about Mr. 
O ltm er? A . No, sir.

Q. Y o u  didn’t  hear th a t?  A . No, sir.
Q. H ow  could you see w h at he did to his w ife?  

A . I w as upstairs.
Q. The sam e room th a t he w as in? A . Y es, 

sir.
Q. A n d you m ean to say you didn’t  hear w h at 

the dispute w as about? A . No, sir.
Q. Ju st te ll again  w h at he did to her? A . He

pulled her hair, put her in the coal scu ttle  and
pulled her out, and called  her bad nam es, and
punched her.

40
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Q. W h y didn’t  you say th at in your affidavit 
here? A . I did say it, didn’t  I?

Q. W ell, you didn’t. W hy didn’t  you tell us 
that?- A . W hat.

Q. W h a t you are sw earing to now? A. I 
am ju st  a fte r  saying it.

Q. W h y didn’t  you tell that to us when we 
drew  this affidavit of your’s for Mrs. Rust? A.
I did te ll it.

Q. Y o u  didn’t  sw ear to it?  A . I told it  in the -̂ q 
la w y e r’s offiqe.

Q. D idn’t  you remember it  a t that time, or 
do you only remember it  now? A. No, I re-
m em ber that.

Q. I w ill read w h at you said in this affidavit, 
and ask w hether it  is so or not: “ That he ran 
u p stairs and the defendant, John Rust, had 
his w ife, E lizabeth  Rust, by the neck, knocked 
her head again st the w a ll” ------(A. (Interrupt-
ing.) He knocked her head against the w all, but ¿0 
he didn’t  run up. I ran up.

T H E  COU RT: T hat is w hat the affi-
d avit means, (to Mr. Lichtenstein.) Just 
change the person.

Q. “ T h at he” (meaning you) “ heard Mrs. Rust 
scream ; th a t he (speaking of you) ran upstairs; 
th a t Mr. R ust had his wife, E lizabeth Rust, by 
the neck and knocked her head against the w all” ; 30  

th a t is a ll th a t you said; is that true? A. Yes, 

sir.
Q. W h y didn’t  you say he threw  her in the 

coal scu ttle  and pulled her hair? A. He did.
Q. W h y didn’t  you sw ear to it  then? A. 

D idn’t  I say it  there?
Q. No. W h y didn’t  you tell us to-day that 

he got hold of her and got her by the neck and 
got her up again st the w all; which is all that 
you said he did do th a t day? A. I did do it. 40
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D E F E N D A N T  R E S T S.

JO H N  R U ST, the p lain tiff, recalled  in rebut-
ta l:

B Y  MR. L IC H T E N S T E IN :

10 Q- Y ou  know Mrs. Teaching, do you? A . Y es, 
s ii.

Q. Do you rem em ber her being a t  your house 
on th e  occasion th a t she speaks of? A . Y es.

Q. Do you rem em ber your being in the office 
w ith  your w ife  th a t day? A . Y e s .

Q. D o you rem em ber y o u r h av in g  a  quarrel 
w ith  your w ife  th a t d ay?  A . W e  had a qu arrel, 
yes.

Q. W h a t w as your q u arre l about?

20
MR. F A L L O N : I th ink th is w as gone 

into on direct exam ination by Mr. W eller.

MR. L IC H T E N S T E IN : Then 1 do not 
w an t to go into it  again. I w as not here 
during the first p art of the testim ony.

o q  A D JO U R N E D  till to-morrow, Jan u ary  6, 1906, 
a t  10 A., M.

D E F E N D A N T  R E Q U E S T S  T H E  CO U RT TO 
C H A R G E  T H E  J U R Y  A S  F O L L O W S :

1. T h e ju ry  cannot consider the testim ony of 
the- p la in tiff a s  to his w ife ’s crim inal eon vers a- 

4 0  lion  w ith  th e  defendant.



117

2 . The ju ry  cannot consider the w ife ’s al-
leged confession to her husband of haying mis-
behaved or going to the Y a n  Troille hotel w ith 
the defendant.

3. The plaintiff is obliged to prove the alle-
gations contained in the declaration by a fa ir 
preponderance of evidence.

•
4. The burden of proof is upon the plaintiff 

to sa tis fy  the ju ry by a fa ir preponderance of 
evidence th a t the defendant intending to injure 
the plaintiff, and to deprive him of the comfort, 
fellow ship, society and assistance of the plain-
tiff s w ife, and to alienate and destroy Her affec-
tion for the plaintiff, did debauch, and carnally 
know th e  p lain tiff’s w ife, and thereby the affec-
tions of the w ife  for the plaintiff were alienated 
and destroyed, and by means of the premises the 
p lain tiff thereby lost and w as thereupon depriv- 2 0 

eu of the fellow ship, society, aid and comfort 
and assistance of the w ife in his domestic affairs.

5. The plaintiff must prove by a fa ir prepon-
derance of evidence th at defendant enticed away 
the p la in tiff’s w ife  from the plaintiff’s residence 
to a separate  residence a t 3i< VVillvW Avenue.

30
G entlem en of the Jury:

This is a su it for w h at is called criminal con-
versation , th a t means, speaking generally, a sn 
by a husband again st another man for sedumug 
his w ife, com m itting adultery w ith her T hat 
is the claim  m ade in this case and the claim 
which the plaintiff m ust prove by a f ® J *  
ponderance of evidence before he is en 
a verd ict again st this defendant. Y our inquiry, 40
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therefore  is, did this defendant seduce Mrs. R u st 
and com m it ad u ltery  w ith  her once, or any 
num ber of tim es, on one or more occasions? A  
g rea t deal of evidence has been given, of the 
valu e of the evidence you are the judges.

In w eigh ing this evidence it  is your duty to 
bear in mind th a t ad u ltery  is a crim e w hich can 
h ard ly  ever be proved by the d irect evidence 
of an eye w itness. I t  is m ost n a tu ra l th a t whe*i 

-|q  a man and w om an desire to com m it th a t offense 
they w ill avoid the sigh t and hearing of other 
people, and, therefore, the law  properly  says 
th a t d irect evidence of eye w itn esses is not es-
sential, and th a t ad u ltery  m ay be proved by in-
ference * from  other fa cts  and circum stances 
w hich in the mind of an im p artia l person w ould 
tend to estab lish  the assum ption, the necessary 
connection of the crim e w ith  these facts.

L e t us see w h at w e have here, assum ing jo u  
2 o believe these circum stances to have been prov-

ed, because the circum stances them selves m ust 
be proved by the sam e w eigh t of evidence w hich 
is necessary to support the m ain charge. I t  is 
claim ed as a circum stance th a t Mrs. R ust, a fte r  
some years of m arried life  got into the h ab it of 
n eglectin g  her home and going out to balls  and 
oth er entertainm ents, and there m eeting Mr. Olt- 
mer, and dancing w ith  him. Those circum -
stances in them selves alone, if proved to your 
satisfactio n  do not mean very much, as counsel 
h ave said, it  is not unnatural th a t a m arried 
wom an, if  her husband should be lacking, or 
neglectfu l, as is claim ed in this case, in the lit tle  
atten tio n s to her w hich a wom an n a tu ra lly  ex-
pects from  a husband, m ight be disposed to seek 
them  elsew here, and th a t en tirely  consistent 
w ith  her innocence of any crim inality  and lo ya lty  
to her husband in other respects. Still,' they 
are circum stances th a t you are en titled  to con- 

4 q  sider. O f course, if  she, as is claim ed, danced
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w ith  nobody else but Oltmer, it  is a circum stance 
w hich m ight lend some force to the fact of her 
going to these balls, and if, as is claimed^ she 
acted  in such a w ay as to give others the im-
pression fa ir ly  th at she w as devoted to him and 
w ould not dance w ith  other men without letting 
him know of it, th a t is a circumstance, which, 
if  proved, is entitled  to be considered w ith the 
otners, and given such w eight as you fa irly  think 
is proper.

These perhaps, are the more significant cir-
cum stances in the case claimed on the evidence 
to have existed. W e have those apparent ab-
sences of both the parties from their homes at 
the sam e tim e, we have this m eeting which it 
is adm itted took place on the heights between 
these p arties in the evening, and at which there 
w as som ething of an affray between the plaintiff 
and the defendant, where it  is claimed that the 
defendant struck the plaintiff and ran aw ay after 
some exchange of fisticuffs between them, and 
you have as w ell, w hat seems to be perhaps the 
m ost im portant piece of circum stantial evidence 
in the case, if the occurrence took place, and that 
is th is story about the defendant and the plain-
tiff’s w ife  leaving a ball at tw elve o’clock, or 
about th a t tim e, and a short time later enter-
ing the defendant’s shop and their reappearance 
an hour or so later. In addition to these it has 
been testified in this case th at this defendant 
him self adm itted th at he had been guilty of adul-
tery  w ith  Mrs. Rust and he had paid her money 
for it. 'If you believe that he said that, of course 
th a t w ould be an admission by him, and is com-
petent evidence in this case and you are entitled 
to consider it  as such. W ith  respect to state-
m ents m ade by Mrs. Rust, however, I understand 
the law  to be th a t in a case of this kind, under 
these circum stances, they are not competent evi-
dence of the gu ilt of Mr. Oltmer. I f this w as a
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divorce case betw een Mr. R u st and his w ife, and 
her statem en ts w ere proved, th ey  w ould bii 
her and not him. This is a su it a g a in st Mr. Olt- 
m er and n ecessarily  he cannot be bound by the 
unsworn statem en ts of the a lleged  other p arty  
to the crim e, so th a t I th ink it  is wise to in stru ct 
you th a t you need not and should not consider 
the evidence of w h at Mrs. Ruse m ay have said, 
and m ore especia lly  so as there is evidence tend- 

1 0  in& to show th a t w h atever she m ay have said to 
her husband w as done under the influence of 
th re a ts  m ade by him. Y o u  need not consider 
th a t a t  all.

N ow you have a ll these other circum stances, 
including the adm ission of Mr. O ltm er, and it  is 
for you to say  on a ll the evidence in the case, 
w iiether the p lain tiff has m ade out to your sa tis -
faction  the fa c t  of ad u ltery  com m itted by this 
defendant w ith  the p la in tiff’s w ife. I f  he has 

2 0  not there should be a verd ict for the defendant. 
I f  he has there should be a verd ict fo r the p lain-
tiff.

The elem ents of dam age w hich the p la in tiff 
w ould be entitled  to m ay be divided into dam ages 
by w ay  of com pensation and dam ages by w ay  
of punishm ent. D am ages by w a y  of com pensa-
tion w ould include such sum as in your fa ir  ju d g -
m ent is proper to be shown for the breakin g up 
of the confidence existin g  betw een the p lain tiff 
and his w ife, the in ju ry  done to his home, not the 
in ju ry  of his children who are not p arties  to 
this suit, but in ju ry  to the p la in tiff him self, the 
destruction of peace of mind, in ju ry to his fe e l-
ings, and then w hen you come to the oth er e le-
m ents of punishm ent you are en titled  to assess 
w h at the la w  ca lls  exem plary dam ages on the 
theory  th a t th is w rong com m itted w as n ecessari-
ly  done w ilfu lly , m aliciously, w ith  in ten t to in- 

4 q  ju re  this p laintiff, and you aw ard such fu rth er
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Suim as in ybur judgm ent is right on that ground.
There are, and there m ay be circum stances in 

this case in m itigation of damages, because it 
is very  evident th at if  this plaintiff w as on 
en tirely  friendly and affectionate term s w ith 
his w ife, and she had his fu ll confidence, and they 
w ere happy together up to the time of the entry 
of th is intruder into their home, if  you should 
so find the dam ages to the husband would neces-
sa rily  be much greater than if the situation was 
th a t he and bis w ife  w ere unhappy together, if 
fh eir home w as subjected to quarrels and brawls. 
T herefore, in fixing the damages you ought to 
consider w h at the relations were between these 
p arties before the injury occured. On the part 
of the plaintiff it  is claimed that their relations 
w ere happy and peaceful. It  is claimed on the 
other side, and there is evidence to support it, 
th a t the plaintiff and his w ife were not on good 
term s, and you w ill remember that one of the 
w itnesses testified that he saw on one occasion 
the p lain tiff beating his w ife, cursing her, using- 
vile  lan guage to her, so th at if you get to this 
question of dam ages you must consider [what 
the circum stances are in that regard and adjust 
your verd ict accordingly.

I think th a t is all, gentlemen, that the court 
considers it  necesary to say to you at this time.

D efendant prays exception to that part of 
the charge relatin g  to the inferences of adultery, 
and how it  m ight be proved. And also to that 
p art of the charge relating to circumstances of 
m eeting a t halls, perm itting it  to be considered 
as evidence supporting the plaintiff’s statem ents, 
and w here the court said that perhaps the most 
im portant piece of evidence is that relating to
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the p arties leavin g  the b a ll and en terin g  the 
defendant’s shop, and reap p earin g  soon' a fter, 
and th a t p a rt w here the court says, th a t i f  the 
ju ry  believed the p la in tiff’s w itn esses they should 
find for the p laintiff.

A n d  also to the re fu sa l of the court to charge 
as requested in the w ritten  requests, except so 
fa r  as, the court did ch arge in accordance th ere-
w ith.

10 A n d  also w h at the court said  as to the s ta te -
m ents of Mrs. R ust.
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CO U RT OP ERR O RS AN D  A P P E A L S  

Of the S tate  of New Jersey.

A fterw ard s, to w it, on the fourteenth day of 
March, in the year of our Lord, one thousand nine 
hundred and six, in the Court of Errors and A p -
peals of the S ta te  of New Jersey, comes the said 
C h ristian  Oltm er, by John J. Fallon, his Attorney, 
and says th a t in the record and proceedings afore-
said, and also in the m atters recited and contain-
ed in the said bill of exceptions, and also in giving 
the verd ict and judgm ent aforesaid, there is mani-
fe st error in this, to w it:

F irs t: Because judgm ent w as given in favor 
of the said John Rust, plaintiff below, against the 
said C hristian  Oltm er, defendant below, whereas, 
by the law s of the land, judgm ent should have 
been given in favor of the said Christian Oltmer 
a g ain st the said John Rust.

Second: Because upon the tria l illegal evi-
dence offered on the part of the plaintiff was ad-
m itted  again st objection and exceptions on the 
p art of the said Christian Oltmer, as more par-
ticu la rly  appears in the several bills of exceptions 
stated  upon the admission of evidence.

Third: Because upon the said trial, legal evi-
dence on the p art of the said Christian Oltmer 
w as excluded against objection and exception of 
the said C hristian Oltm er as more particularly 
appears in the several bills of exception stated 
upon the exclusion of evidence.
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F ou rth : A nd there is error in this, to w it, th a t 
the said Judge before whom, &c., a t  and upon the 
aforesaid  tr ia l of the said issue so joined betw een 
the p arties aforesaid  refused to charge the ju ry  
as follow s: “ The ju ry  cannot consider the te s ti-
mony of the p la in tiff as to his w ife ’s crim inal con-
versation  w ith  the d efendant,” although regu -
la r ly  thereunto m oved by the said defendant, and 
therein  erred.

10
F ifth : A n d th ere  is error in this, to w it, th a t 

the said Judge before whom, &c., a t  and upon the 
aforesaid  tr ia l of the said issue so joined betw een 
the p arties aforesaid  refused to charge the ju ry  
as fo llow s: “ The ju ry  cannot consider the w ife ’s 
a lleged  confession to her husband of h avin g m is-
behaved or going to the V a n  T ro ille  H otel w ith  
the d efendant,” although re gu la rly  thereunto 
m oved by the said defendant, and therein  erred.

20
S ix th : A n d there is error in this, to w it, th a t 

the said Judge before whom, &c., a t  and upon 
the aforesaid  tr ia l of the said issue so joined be-
tw een the p arties aforesaid  refused to charge the 
ju ry  as fo llow s: “ The p la in tiff is obliged to 
prove the a llegatio n  contained in the d eclaration  
by a fa ir  preponderance of evidence,”  although 
re gu la rly  thereunto moved by the said defendant, 
and therein  erred.

30 Seventh: A n d there is error in this, to w it, 
th a t the said Judge before whom, &c., a t  and up-
on the aforesaid  tria l of the said issue so joined, 
betw een the p arties aforesaid  refused to charge 
the ju ry  as follow s: “ The burden of proof is 
upon the p la in tiff to sa tis fy  the ju ry  by a fa ir  
preponderance of evidence th a t the defendant in-
tending to injure the p laintiff, and to deprive him 
of the com fort, fellow ship, society and assistan ce 

• of the p la in tiff’s w ife, and to a lien ate  and destroy
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her affection for the plaintiff, did debauch, and 
carn ally  know the p laintiff’s w ife, and thereby 
the affections of the w ife  for the plaintiff were 
alienated  and destroyed, and by means of the 
prem ises the p laintiff thereby lost and w as there-
upon deprived of the fellowship, society, aid and 
com fort and assistance of the w ife in his domestic 
affairs,”  although regu larly  hereunto moved by 
the said defendant, and therein erred.

E igh th : And there is error in this, to w it, th at 
the said  Judge before whom, &c., a t and upon 
the aforesaid  tria l of the said issue so joined 
betw een the parties aforesaid refused to charge 
the ju ry  as follow s: “ The plaintiff must prove 
by a fa ir  preponderance of evidence that defend-
an t enticed aw ay the plaintiff’s w ife from the 
p la in tiff’s residence to a separate residence at 317 
W illo w  A venue.”

[Ninth: Because the Court erred in its charge 
to the ju ry  as to the law  governing the case as 
appears by the objection and exceptions of the 

defendant thereto.

T enth: Because the Court erred in its charge 

to the jury.

E leven th : Because said proceedings, verdict 30 
and judgm ent are in divers other respects er- 

ro neous and illegal.

JOHN J. FALLO N ,
A ttorn ey for P laintiff in E rroi.

40
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JO IN D E N  IN  E R R O R .

A n d  hereupon, a fterw ard s, to w it, on the
day o f A . D., nineteen

hundred and six, the said John R ust, by W e lle r  
& L ichtenstein , his attorneys, comes into C ourt 
and says th a t there is no error e ith er in the 
record and proceedings aforesaid , or in g ivin g 
the judgm ent aforesaid , and he p rays here th a t 
the C ourt here m ay proceed to exam ine as w ell 
the record and proceedings aforesaid  assigned for 
error, and th a t the judgm ent aforesaid , in m an-
ner aforesaid  given, m ay in a ll th ings be affirmed, 
&c.

W E L L E R  &  L IC H T E N S T E IN , 
A tto rn eys for D efend ant in E rror.
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