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Bill of Complaint.

BILL OF COMPLAINT.

Filed March 21, 1923. *

In Chancery of New Jersey
Between \

A b r a h a m  A . K a u f e r , . 1 0 »  Bill, Sc.
Complainant, f

/  Bill of
a 1 Complaint.

J acob  R o t h m a n , 1
Defendant. J

To His Honor Edwin Robert Walker,
Chancellor of the State of New Jersey :

The complaint of Abraham A. Kaufer, of the 
City of Newark, County of Essex and State of 
New Jersey, respectfully shows unto this Honor-
able Court:

1. That complainant, on or about September 
1st, 1922, entered into a written agreement of 
co-partnership with one Jacob Rothman, under 
firm name and style of Kaufer’s Fur Shop, for 
the purpose of carrying on the business of man-
ufacturing, buying, selling, storing and repair-
ing furs, taking over the business formerly con-
ducted by the complainant at #449 Orange 
street, Newark, N. J. A copy of said agreement 
is attached to this bill of complaint and made 
part hereof and marked Schedule “ A .”

2. Thereafter complainant and Rothman com-
menced said co-partnership business at #449 
Orange street, Newark, N. J., both making equal 
investments in the capital of said partnership,
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2
Bill of Complaint.

represented by fixtures, merchandise and cash, 
pursuant to said partnership agreement. That 
subsequently said investments were increased.

3. Since the inception of said partnership and 
down to Saturday, March 17th, Rothman and 
complainant devoted all their time and attention

10 to the partnership business.

4. On or about March 8th, 1923, an inventory 
was taken of the merchandise belonging to the 
partnership located on the store premises at 
#449 Orange street, Newark, N. J. Said in-
ventory showed merchandise valued in the 
amount of $6,444.00. This inventory was subse-
quently approved by Rothman and complainant. 
The stock of merchandise listed in the inventory 
has since been depleted only in small part by the

20 ordinary course of business.

5. On or about March 8th, 1923, an account-
ing was made of the condition of the business 
of the partnership since its inception. Said 
accounting showed complainants interest was 
in the amount of $7,369.75; that said Rothman’s 
interest was in the amount of $501.91. The bal-
ance sheet in connection with said accounting 
showed cash on hand in the amount of $210.64;

30 accounts receivable in the amount of $886.00; 
merchandise inventory in the amount of $6,- 
444.00, and furniture and fixtures inventory in 
the amount of $2,246.73, besides other items. 
Said accounting showed accounts payable in the 
amount of $950.96 and loans payable in the 
amount of $1,125.00, all other liabilities of the 
business are represented by the aforesaid cap-
ital investment of complainant and Rothman. 
Said accounting was subsequently approved by 
complainant and Rothman, and in substance
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Bill of Complaint.

used on or about March 15th, 1923, as a basis 
of the income tax return filed by the partner-
ship, and complainant and Rothman individually.

6. Complainant is advised and verily believes 
that on March 15th, 1923, Rothman abstracted 
the sum of $400.00 which he collected on delivery
of certain goods to a firm by the name of Blank, * ® 
located at 29th street near 7th avenue, New York 
City.

7. Complainant alleges that he is informed 
and verily believes that on Saturday, March 
17th, 1923, Rothman abstracted from the afore-
said place of business of the partnership all of 
the merchandise belonging to the partnership 
located on the aforesaid store premises except-
ing two coats and certain merchandise left for 
repairs or storage. Said Rothman also ab- 20 
stracted all books of account and records belong-
ing to the partnership business.

7. Complainant further alleges that Rothman 
admitted to him on Monday, March 19th, 1923, 
having taken said merchandise and also stated 
that he had sold the same ; that if the complain-
ant had any rights against him he could sue him ; 
that Rothman refused to give information to 
complainant as to the whereabouts of said mer- 30 
chandise.

8. Complainant alleges that Rothman’s equity 
in the partnership was in the amount of $501.91 ; 
that Rothman illegally removed from the part-
nership, assets in the amount of $6,444.00 in 
merchandise.

9. Complainant fears that Rothman has se-
creted said merchandise somewhere within this 
State; that he has not sold same, but is about
to do so, to the detriment of said partnership. 40
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Bill of Complaint.

W h e re f or e  your complainant prays:

1. That the defendant, Jacob Rothman, may 
answer this hill of complaint and each state-
ment therein made to ; that a temporary re-
ceiver be appointed to take charge of the part-
nership business and all property of any nature

10 wheresoever situated belonging to it; that de-
fendant, Jacob Rothman, be compelled to make 
discovery as to the whereabouts of said mer-
chandise removed by him from the partnership 
place of business; that he be compelled to turn 
over said merchandise to the receiver of this 
Court; that he be compelled to account to said 
receiver for any monies received by him for the 
sale of said merchandise; that he be compelled 
to disclose to the said receiver the identity and

20 whereabouts of persons to whom such merchan-
dise has been disposed.

2. That said partnership between complain-
ant and defendant, Jacob Rothman, be dissolved; 
that all matters and things relating to said part-
nership be wound up.

3. That an order be made directing defend-
ant, Jacob Rothman, to show cause before this 
Court on a day to be fixed why the appointment 
of said temporary receiver should not be made

^  permanent.
4. That a writ of subpoena may issue, re-

quiring the defendant Jacob Rothman to answer 
this bill of complaint and abide by such decree 
as this Court may make in the premises.

5. That the complainant may have such other 
and further relief in the premises as the nature 
of the case may require and as shall be agreeable 
to equity and good conscience.

HERMAN KROHN,
Solicitor and of Counsel with Complainant.
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Answer.

ANSWER.
Filed April 17, 1923.

The answer of Jacob Rothman, of the City of 
Newark, County of Essex and State of New 
Jersey, defendant, says:

1. He admits paragraphs 1 and 2 of the Bill 
of Complaint, except the clause which alleges 
that the investments were increased.

2. He admits paragraph 3 of the Bill of Com-
plaint.

3. He denies paragraphs 4 and 5 of the Bill 
of Complaint, but says that in truth and in fact, 
no inventory was taken about March 8, 1923, 
but that an account was made up by the account-
ants, based on information furnished by the com- gQ 
plainant, which was entirely incorrect; that since
the filing of the Bill in this cause, this defendant 
has had accountants at work on the books of the 
partnership, and these accountants show that 
there should be charged to the said complainant, 
for moneys taken by him belonging to the co- 
partnership, and for charges unjustly made by 
him against the co-partnership, the sum of 
$11,749.82; that based upon the information 
gathered from the books of the co-partnership, 30 
if the complainant had honestly turned over 
to the co-partnership everything belonging to it, 
the co-partnership, instead of having suffered a 
loss, as shown by the statement made in the Bill 
of Complaint, would show a net profit of $10,000.

4. This defendant denies all the other allega-
tions of the Bill of Complaint, but says that 
when he received the report of the accountants 
showing a loss of $2,207.96, in the co-partner-
ship business, knowing that it could not be 40
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correct, he sought advice, and was advised that, 
in order to bring the complainant to terms, to 
get a correct accounting, he should sell some of 
the co-partnership merchandise and use the 
money for himself. Following said advice, this 
defendant sold in bulk, 39 Fox Skins, 120 Opos- 

10 sums, 1 Black Muskrat Coat; 12 Sable Skins, 2 
Stone Martens, 1 Russian Sable, 8 Black Foxes, 1 
Hudson Seal Coat, and 225 Squirrel Skins, 
which, if inventoried, would amount to $2,077., 
but which he sold for $1,600, in order to realize 
some cash.

5. This defendant further answering says, 
that he is perfectly willing to have the accounts 
between the complainant and himself, as co-
partners, settled and stated by this Honorable 

2o Court, or any Master to whom the same may 
be referred, and offers himself to abide by the 
decree of this Court, and pay any moneys to the 
Receiver appointed for said co-partnership, that 
this Court may decree is owing by this defendant 
to the co-partnership.

PHILIP J. SCHOTLAND, 
Solicitor and Counsel with Defendant.

2Q Consent is hereby given to the filing of within 
Answer as of time.

HERMAN KROHN,
Solr. of Complt.

40
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Order of Reference.

ORDER OF REFERENCE.

Filed April 17, 1923.

This matter coming on to be heard in the 
presence of Herman Krohn, solicitor of com-
plainant, and Philip J. Schotland, solicitor of 
defendant, and the parties having in open court 3 0 
agreed to the entry of the within order:

It is on this 17th day o f April, 1923, on motion 
of Herman Krohn, solicitor of complainant, 
Orde r ed , that the matters in controversy herein 
between the complainant and defendant, be and 
the same are hereby referred to Charles M. 
Myers, Esquire, as Special Master, to state an 
account between the complainant and defendant 
and determine what, if any, moneys are due 
from either or both of them to the co-partner- go 
ship and to each other and make report to this 
Court of his conclusions and findings:

And it is further Orde r ed  that in the taking of 
said accounts said Special Master shall be at 
liberty to examine the parties under oath, and 
such other witnesses as may be produced; and 
for the better clearing of such accounts, the 
parties are to produce all books and all accounts 
kept by them or either of them, relating to the 
matters aforesaid, checks, vouchers and such 30 
other documents as the Special Master shall 
direct:

And it is further Or d er ed  and D e c r e e d  that 
either party may apply to the court for further 
directions to the said Master in the taking and 
setting of such accounts, if the same shall become 
necessary and all further equity is reserved until 
the coming in of the said Master’s report.

E. R. WALKER,
Respectfully advised, C.

J o h n  H. B a c k e s ,
V.-C.
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Israel M. Pogash, direct.

Testimony before Charles M. Myers, Esq., 
Special Master in Chancery.

It is stipulated and agreed that the report on 
special investigation dated August 9, 1923, made 
by the accountants of the respective parties 
contains a correct statement o f the items agreed 
upon and the items in dispute on the accounts 
between the parties.

The report dated August 9, 1923, is received 
in evidence, and marked Exhibit P. 1, ex parte 
complainant.

It is further stipulated that $250.00 balance 
on a coat purchased by Mrs. Krumholz should 
be added to the total of the gross sales, and the 
question as to whether the partnership should 
be charged with that $250.00, or Kaufer person- 
ally is laid over for further consideration.

ISRAEL M. POGASH, a witness produced on
the part of the complainant, being duly sworn
according to law, on his oath deposes and says:

Examination by Herbert J. Hannoch.

Q Mr. Pogash, you are an accountant con- 
o q  nected with the firm of Flink & Krohn? A Yes.

Q What has been your connection with the 
Kaufer-Rothman partnership with reference to 
the keeping of their books? A  As a represen-
tative of the firm of Flink & Krohn I was em-
ployed to audit the books of account of the firm 
of Kaufer and Rothman. Part of the time I ac-
tually wrote up the books and did the auditing 
at the same time.

Q What did you have to do with the opening 
of the books? A I personally opened the books 

40 of account.
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Israel M. Pogash, direct.

Q How frequently did you audit the books? A 
The books were audited usually within the period 
of one month, but later on when I began to write 
them up I came up two or three times a month.

Q What part of the bookkeeping entries did 
you make? A For example, I transferred the 
checks from the check book into the cash book, i q  
and cash receipt slips into the cash book.

Q What records were kept by Käufer & 
Rothman from which you did the transcribing?
A They kept the original records. They drew 
the checks and filled in the stub in the check 
book. They made out the sales slips and cash 
receipt slips. They kept all original records.

Q You did the posting? A  Yes.
Q Have you any record in the books with 

reference to a coat of Mrs. Krumholz? A Yes, 
there is a sale of a coat to Mrs. Krumholz in 
the records.

Q For how much? A The order reads “ Coat 
for $350.”

Q How much was paid by Mrs. Krumholz on 
it? A The records show $100 received from 
Mrs. Krumholz.

Q What happened to the other $250? A  The 
$250 was cancelled in lieu of interest which the 
partnership owed to Mrs. Krumholz on a note 30 
that she had taken from the partnership.

Q Where did you get the. information that it 
was cancelled? A My information came from 
Mr. Käufer.

Q Were there any entries made on the books 
with reference to that cancellation? A No.

Q As far as the books show, what appears 
with reference to that $250 balance? A The 
$250 was never charged to Mrs. Krumholz in 
the books of account. Automatically it risrhts 
itself out. 40
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Israel M. Pogash, direct.

Q What do the books show with reference 
to the Kmmholz loan? A  The books show that 
on December 23, 1922, there was paid to Mrs. 
Krumholz $100 for interest on this note, that 
being the only payment the partnership made.

Q How much was the loan? A $10,000 
10 originally.

Q What payments were made on account 
of the loan? A I haven’t the full account here. 
There was a payment on January 2nd of $1,000, 
and January 4th of $1,500.

Q Haven’t you all the records of the pay-
ments that were made on it? A No.

Q Where are they? A In the books.
Q Are the books here? A No.
Q Wliere are they? A In the office of 

20 Hoenig & Hoenig.
Q Do you know when the $10,000 was loaned? 

A I am not sure, I think it was in August, 
1922.

Q Do you know how much has been paid off 
on it? A  No, I do not know.

Q Do you know from what period to what 
period this $250 interest is supposed to cover ? A 
No.

30 Q Who has the records as to those payments 
and the interest calculation ? A They are in the 
books of account. It can be ascertained.

(The further examination with reference 
to the charge of $250 for the coat of Mrs. 
Krumholz is postponed.)

Mr. Hannoch: I offer in evidence the
articles of co-partnership made between the 
complainant and defendant dated September 

40 1, 1922.

/
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Israel M. Pogash, direct.

The articles of co-partnership are received 
in evidence and marked Exhibit P. 2, ex 
parte complainant.

Mr. Hannoch: I offer in evidence the
report o f the accountants at the time of the 
beginning of the partnership, which report 
is dated September 7, 1922. ] 0

The report is received in evidence and 
marked Exhibit P. 3, ex parte complainant.

Mr. Hannoch: I offer in evidence the ac-
count of the complainant, dated May 21,
1923.

The account is received in evidence and is 
marked Exhibit P. 4, ex parte complainant.

Mr. Hannoch: I offer in evidence the re-
port of the examination made by the ac-
countants for the defendant. 20

The report is received in evidence and is 
marked Exhibit P. 5, ex parte complainant.

MR. ISRAEL M. POGASH, recalled.

Examination by Mr. Hannoch.

Q Tell us what this $425.19 item is? A This 
was a journal entry placed on the books as a 
credit to Mr. Kaufer and charged in the opening 
entry as being the additional value of the in-
ventory contributed by Mr. Abraham Kaufer.

Q Why was the entry made, at whose in-
structions? A At the instructions of both 
parties.

Q How was the sum arrived at? A I have 
the original figures as they arrived at it? Ten 
per cent, of skins $5,680.56, linings $571.31, total 40
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Israel M. Pogash, cross.

$6,251.87. Less $2,000, net $4,251.87. Ten per 
cent, of $4,251.87, being $425.19.

Q When was that put on the books? A At 
the opening, September 7th.

Q Entered on the books at that time? A 
Yes, sir.

jq  Q Was it included in yonr subsequent re-
ports? A  Automatically, but on the books it 
was submitted on each report.

Q Was any complaint ever made? A No.
Q When did you know a complaint was made? 

A When I read the report of Messrs. Hoenig & 
Hoenig.

Q How long were the books carried? A 
From Sept. 7th or around that time until the 
time of the dissolution.

Q Why was the value o f the inventory in- 
20 creased? A I do not know the value of the in-

ventory. That is the explanation on the journal 
entry.

Q Was there any discussion with members 
of the firm before that was done? A  Yes.

Q Who participated in it? A Both Kaufer 
and Rothman, and on their instructions I worked 
it out and this is the figure we used on the entry.

qq Cross examination by Mr. Schotland.

Q Mr. Pogash, you prepared the inventory 
marked Exhibit P. 3 of September 7th, on which 
the co-partnership is based? This is the report. 
A Yes, sir.

Q Will you show me where the $425.19 ap-
pears? A  That item was put on after the re-
port was submitted.

Q Will you show it to me? A  I am unable 
to show it to you as it was added on after the 

40 report was submitted.
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Israel M. Pogash, cross.

Q It does not appear on the report? A  No.
Q That is the report Exhibit P. 3 o f Sep-

tember 7th? A  Yes.
Q These lead pencils figures of $425.19 are 

what yon put on here? A After submitting the 
report, and discussing it before opening the 
books I put these figures here. 10

Q Where was it kept? A In my file in the 
office. This was my office copy. In discussing 
it with them I made the calculations on it.

Q When was the next report after September 
7th when you submitted this report to the co-
partnership? March 8th, was it not? A  No, I 
had intervening reports given monthly or by-
monthly, every time I was there, as it happened 
to be.

Q Have you a copy of the reports here? A 
I haven’t got a copy of the report in my file. I ® 
have it in the office.

Q Will you tell me where you got the idea 
of adding ten per cent, to the value o f the 
skins that had been inventoried? A I had been 
instructed by both of the parties. It was not 
my idea.

Q What was the deduction of $2,000 for? A 
It was the instructions of the parties.

Q You don’t know where it came from? A 30 
No, sir.

Q You don’t know what it was for? A No.
Q First you took the $5,680.56, the inventory 

of the skins, then you added to that the inventory 
of the linings. Is that right? A Yes.

Q Then you deducted $2,000. Then you 
added ten per cent, of the total, $425.19, just as 
appears here? A Yes.

Q Those were the figures the parties told you 
to work on? A Yes, I can’t explain the $2,000 
deduction. r ”
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Jacob Rothman, direct.

Q Can yon explain why the ten per cent, was 
added? A No, those were the instruction®.

MR. JACOB ROTHMAN, recalled.

1® Examination by Mr. Schotland.

Q Mr. Rothman, do you know anything about 
the adding of ten per cent, after the report was 
made up? A No.

Q Did you ever tell Mr. Pogash to add that! 
A No.

Q Did you ever receive a statement where 
there was added that amount, before the last 
statement at the time of the dissolution? A 

20 No, sir.
Q Do you know why any ten per cent, was 

added after the inventory was made up and 
the partnership agreement filed? A No, sir.

Q Did skins go up in value in September, 
1922? A No, sir.

Q Did they go down? A About the same as 
when we took the inventory.

Q At what rate did you take them in making 
the inventory? A Market value.

30 Q Did you mark any down? A No, sir.
Q Regular market value? A Yes.

By the Special Master.

Q Between September 7, 1922, and March 8, 
1923, Mr. Pogash was your accountant? A Yes.

Q Was he the accountant for the firm or for 
one of the firm? A For the firm.

40
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Israel M. Pogash, recalled.

MR. ISRAEL M. POGASH, recalled. 

Examination by Mr. Schotland.

Q Mr. Pogash, I show you report of March 
8th and ask you if you can tell me how the item of 
$425.19 can be distinguished in that report? A 
It cannot be distinguished.

Q Is there any way for Mr. Rothman, if he 
were looking to see if there were any additional 
charges, that he could discover it from that re-
port? A If I recall correctly, I gave Mr. Roth-
man a written statement of the capital account of 
both parties at the time this report was submitted, 
and I think you will find it on that statement.

Q That is when the rumpus started between 
them? A About a week before that.

Q It started as a result of that report, didn’t 
it? A I don’t know.

Q You mean the report that he asked you for, 
so that he could determine whether the proper 
charges mere made that he testified about? A 
To see if the capital accounts were correctly 
stated.

Q Didn’t you give him a report about March 
8th because he asked you for that so that he 
could see if proper charges were made against 
Kaufer that he had in mind? A He mentioned 
the fact that he wanted to see what charges were 
made to Kaufer.

Q And that is the time you gave him these 
two yellow sheets? A Yes.

The yellow sheets referred to are marked 
Nos. 6 and 7 for identification.

Mr. Hannoch: I offer in evidence the re-
port of the accountants dated March 8, 1923.

3 0

20

30

40



16
Israel M. Pogash, recalled.

The report is received in evidence and is 
marked Exhibit P. 6, ex parte complainant.

Examination by Mr. Schotland.

Q These sheets that yon gave Mr. Rothman 
on March 8, 1923, to show the capital account of 
each party, on these sheets you have got that 
the contribution of Käufer was $13,622.71, ex-
actly the same as in the inventory statement 
dated September 7, 1922, and you have added to 
that, under date of September 15th, additional 
value of inventory $425.19? A Yes.

Q Isn’t that the first time that you gave Mr. 
Rothman any statement that showed any such 
charge ? A Possibly.

Q When you made up that March 8th report 
^  and saw how the partnership stood you told Mr. 

Rothman that there was something wrong with 
it, didn’t you? A I intimated as much.

Q Something was wrong with the accounts of 
the co-partnership? A Yes. At that time the 
report showed that the partnership had made a 
loss, and I said that with the volume of the busi-
ness it appeared to me that there should be a 
profit, and I advised them to get together and 

30 take a new inventory and submit it to me, and I 
would revise my inventory and submit a new 
report.

Q Didn’t you tell Rothman that the account 
made by Käufer was wrong when Käufer was 
not there? A No; I was called down by Roth-
man to speak to him personally. He told me at 
that time that Mr. Käufer wanted to pay him out 
of the partnership on the basis of my report of 
March 8, 1923. I advised him then that I did 
not think it would be fair if he made the dis-

I
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Israel M. Pogash, recalled.

solution on that basis and if he inferred that that 
meant—

Q Did you tell him why? A Because in 
taking the inventory of a going concern it is dif-
ferent than the taking of inventory for dissolu-
tion, because for dissolution it will be taken at 
market value and for a going concern it would 
be lower. That would not be fair to Mr. Roth-
man, and for that reason I advised him that it 
would not be fair to him.

Examination by Mr. Hannoch.

Q Why wouldn’t it be fair? What did you 
want them to do? A To retake inventory and 
submit it to me.

By Mr. Schotland. 20
Q At your previous conversation with Roth-

man when Kaufer was not there didn’t you tell 
Rothman that you thought that there was some-
thing wrong with Kaufer’s account—that there 
should be a profit? A No, sir.

Q Did you tell him anything of that kind?
A No, sir; just what I stated before.

Q You didn’t know who committed any wrong, 
but you thought something was wrong? A 30 
There might be something wrong.

(Adjourned to September 21, 1923.)

40
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Israel M. Pogash, direct.

The further taking of testimony is hereby ad-
journed to four o ’clock in the afternoon, on the 
twenty-first day of September, 1923, at my office, 
No. 763 Broad street, Newark, New Jersey.

Special Master in Chancery of New Jersey.
10

Continuation of the taking of depositions in 
the above-entitled cause before me, the sub-
scriber, one of the Special Masters of this Court, 
this twenty-first day of September, 1923, at four 
o ’clock in the afternoon, at my office, No. 763 
Broad street, in the City of Newark, New Jersey, 
in pursuance of the order of reference recited, 
and in the presence of Herman Krohn, Esq., and 
Herbert J. Hannoch, Esq., representing the firm 
of Stein, Stein & Hannoch, solicitors for the 
complainant, and Philip J. Schotland, solicitor 
of the defendant.

Special Master in Chancery of New Jersey.

MR. ISRAEL M. POGASH, recalled.

3q Examination by Mr. Hannoch.

Q Have you the original journal entry cover-
ing this transaction! A Yes, sir. This is it.

By the Special Master.

Q In whose handwriting is it! A Mine.

Mr. Hannoch: I offer in evidence page 10 
of the journal, showing the following entry: 

4o “ merchandise inventoried to A. Kaufer to
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Israel M. Pogash, cross.

record additional value of merchandise con-
tributed by A. Kaufer, $425.19.”

By the Special Master.
Q What are the figures 13 in parenthesis? 

What does it mean? A General ledger page.
Q And the figure in parenthesis 49? A Same.

Cross examination by Mr. Schotland.

Q The page to which you transferred it? A 
Yes.

Q When did you make that entry? A That 
entry was made in September, 1922, immedi-
ately after making the opening entry.

Q Is this the only book of journal entries 
used in the co-partnership? A  That is the 
journal.

Q Where are the October entries in the 
journal? A There were none in Optober.

Q What entries did you make in the journal? 
A Any entry that could not be placed in other 
books of original entry was set forth in the 
journal.

Q Only those entries that could not be placed 
in other books of original entry? A Yes.

Q Are you sure that Rothman told you to 
add the $425.19? A Yes.

Q! Are you positive of it? A Yes.
Q When was the next statement you submit-

ted to the co-partnership after September, 1922? 
A I have no record. The next one I see is 
March 8th.

Q You did not submit any statement between 
September and March 8th? A I don’t recall. I 
think I submitted one December 31st at the time 
of the income tax.

10

20

30

40
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Jacob Rothman, direct.

Q Have yon any record of it I A No.
Q All right.

The book marked “ General Journal’ ’ is 
received in evidence, marked Exhibit P. 9, 
ex parte complainant.

10

MR. JACOB ROTHMAN, recalled. 

Examination by Mr. Schotland.

Q Mr. Rothman, did you ever see this journal 
book which has been offered now in evidence! A 
No, sir.

Q Did you go over the books at all, or ex- 
2q amine any of the entries! A No, sir.

Q Did Kaufer ever tell you about this $425.19 
as additional value of his inventory! A No, sir.

Q Did he ever talk to you about it! A No, 
sir.

Q Do you know how it came to be entered 
in the books! A I don’t know.

Q I show you sheets marked Nos. 6 and 7 
for identification, dated March 8, 1923. Is that 
the first time you ever saw any addition of 

30 $425.19! A  That is the first time I ever saw 
it, until I came to Mr. Greenberg and asked him 
what it means. I could read English very little, 
only printing. In fact, writing I can’t make it 
out at all, and Mr. Pogash knows that.

Q You can only read letter printing! A 
Yes.

40
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Jacob Rothman, direct.

MR. JACOB ROTHMAN, recalled.

Direct examination by Mr. Schotland.

Q Who handled the cash that came in'? A 
Mr. Kaufer and his daughter.

Q Who made the deposits? A Mr. Kaufer 
and his daughter.

Q Who attended to that part of the business 
which consisted of taking orders, making entries, 
receipting bills, receiving deposits, selling mer-
chandise and receiving and disbursing money?
A Mr. Kaufer and his daughter.

Q What part of the business did you attend 
to? A Upstairs to the shop, in the workroom.

Q Where was that part of the business where 
the cash came in and was disbursed? A Down-
stairs in the store. 20

Q Did you ever attend to the business in the 
store? A Very seldom. Some nights when Mr. 
Kaufer was busy he called me down to take some 
orders, or when he did not know exactly what to 
charge. He used to call me in those cases.

Q Did you ever handle the cash? A  Very 
seldom.

Q On what occasions? A When I was 
downstairs and some woman came in and said 
she had an order, I took a check and rang it up 
in the register and Mr. Kaufer gave her a re-
ceipt.

Q Why didn’t you give her a receipt? A 
Because my receipt nobody could understand the 
handwriting.

Q Do you write English? A Very little. I 
think about all the receipts in the books you 
could find one or two that I entered. That was 
on a Saturday when I was alone, maybe I gave 
a receipt to a woman. 40
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Jacob Rothman, cross.

Q The petty cash checks you signed with Mr. 
Kaufer, checks to draw petty cash to have in 
the store? A Yes, sir.

Q: Did you use any of that petty cash? A 
No, sir.

Q Do you know if any of it was used for the 
10 business? A It was the understanding. Mr. 

Pogash gave us to understand that we should 
make out a check for $10 and it should he cash, 
and whenever we spend any money of it it 
should be put on a paper and Mr. Pogash should 
see what it was spent for and make out another 
check.

Q Did Mr. Kaufer ever account for the petty 
cash to you? A No, sir.

Q. Do you know what, if anything, was bought 
20 for the business with money of the petty cash? 

A Not as I know.
Q Did you ever hear of what became of the 

petty cash money? A No, sir.
Q When did you know that there was $125 

petty cash drawn, and no slips put in for what 
the money was used? A The first time in Mr. 
Greenberg’s office.

Cross examination by Mr. Hannoch.
30

Q How much were these petty cash checks? 
A I don’t know how much they were.

Q You signed them? A I signed a check for
$10.

Q And you never asked what happened to 
the other checks? A No, sir.

Q How many checks did you sign ? A About 
six.

Q And they totaled $125? A That is what 
40 Mr. Greenberg told me.
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Jacob Rothman, cross.

Q I understood you to say, Mr. Rothman, 
that you never made any deposit in the bank?
A I don’t think so.

Q Do you understand that you are under oath 
now? A Yes, sir.

Q You wouldn’t swear that you never made 
any deposits, would you? A No, sir. 10

Q You don’t swear to that, that you did not 
make a lot of deposits? A No, sir.

Q You don’t swear that you did not make 
fifteen or twenty deposits? A I do swear to 
that.

Q How many deposits did you make? A 
About three or four.

Q Why did you tell Mr. Schotland you never 
made any deposits? A I didn’t understand 
what Mr. Schotland asked me. 20

Q Are you telling us that you never had any-
thing to do with the store downstairs ? A I said 
very seldom.

Q How seldom? A When it was busy in the 
store, when Mr. Käufer was busy.

Q How about Saturdays? A Then I was 
with Mr. Käufer’s daughter.

Q Are you sure she stayed Saturdays? A 
Positively.

Q What happened when she left? A She 30 
never left until March.

Q When did she leave? A January 15th I 
think.

Q Why did you say March, that isn’t Janu-
ary? Are you sure it was not December? A 
Yes.

Q Who took care of the store after she left?
A Mr. Käufer’s boy and myself. After Mr. 
Käufer opened the store in the morning, he used 
to leave the boy there. 40
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Jacob Rothman, cross.

Q How old is the hoy? A I think about thir-
teen or fourteen years old.

Q Then what happened? A After he went 
away I stood there with the boy or the girl.

Q After the girl had left this boy was the 
only person that was there in the store with you 

1 0  on Saturdays? A Yes, sir.
Q Who took the money for the furs? A 

Sometimes I did.
Q Who sold the fur coats and received the 

money? A I did.
Q What did you do with the money? A 

There were very little sales on Saturday that I 
made. If I made any sales I put it in the 
register.

Q So you did handle some of the money? A 
X said I did.

Q Do you recall getting some help for up-
stairs? A Yes.

Q Was there a special reason for getting 
that help? A Not as I know.

Q Do you remember that you got some addi-
tional help so that you could be down in the 
store? A Because we were busy and we needed 
another operator.

30 Q You say you didn’t get additional help so 
that you could be in the store? A No.

Q Do you remember paying the boiler-maker 
out of the petty cash? A No, sir.

Q Do you remember paying the man who 
takes care of the furnace? A It was up to Mr. 
Käufer to deal with him.

Q I am asking you whether you ever re-
membered paying him. Do you remember taking 
the money out of the petty cash and paying 

40 him? A I never paid him.
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Jacob Rothman, cross.

Q Do yon remember paying any money out 
of the petty cash? Did you take any money out 
of the petty cash? I don’t say for your own 
purposes, but for the business? A  Very seldom.

Q But you took it sometimes? A Yes, once 
or two.

10
By Mr. Schotlcmd.

Q From the petty cash? A Yes, that is, I 
didn’t handle it, Mr. Kaufer gave it to me.

By Mr. Hannoch.
Q Do you remember Wasser and Yonker?

Why were they employed? A Because we were 
busy.

Q One was your brother-in-law? A Yes.
Q They were not employed because you 20 

wanted to be down in the store and help to sell?
A One was a cutter and one was an operator.

Q What did you do? A I am an operator 
and a cutter.

Q At one time checks of the partnership 
were signed by either one of the two partners, 
were they not? A Yes.

Q And for how long was that? A About 
two and one-half years. oq

Q How long after this partnership in New-
ark? A From September until October, just 
about a month.

Q Then the checks had to be signed by both 
parties? A Yes.

Q Why was that done? A Because Mr. 
Kaufer said it is best to have both of us sign 
the checks. We made the agreement on that 
point we should both sign checks, and after that 
I always signed the checks together with Mr. 
Kaufer. 4 0
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Israel M. Po gash, direct.

Q And you say you never looked in the 
check book or any of the books in the office to 
find out what happened with the money? A No 
sir.

Q You never did ? A No, sir.
Q Did you sign checks without asking what 

10 they were for? A When Käufer brought me 
the checks and told me to sign it I took it and 
signed it.

ISRAEL M. POGASH, recalled. 

jExamination by Mr. Hannoch.

Q As of what date next preceding the time 
20 that Kaufer left the partnership, were the books 

of the concern closed? A The books were au-
dited as of March 8, 1923.

Q For that purpose was an inventory taken? 
A An inventory was taken and submitted to 
me for the purpose of preparing a statement as 
of March 8, 1923.

Q In what shape was that inventory? A On 
a letterhead of the partnership, as I recall, two 
sheets showing the value of the goods.

30 Q Were they written in pencil or ink or what! 
A In pencil.

Q Who carried out the extensions ? A I 
have been informed that the extensions were 
carried out by Kaufer.

Q You did not carry them out? A No.
Q In what shape was it given to you? A 

The items we re-listed, priced, extensions made 
and totalled.

Q What part did that inventory play inmak- 
40 ing up of your report as of March 8th? A The
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Israel M. Pogash, direct.

figures shown on the sheets, after several small 
adjustments were made, was the figure used in 
my report of March 8th.

Q Do you recall in whose handwriting the 
inventory was? A I think it was written by 
Mr. Kaufer.

Q Did you have any discussions with Kaufer 10 
or Rothman with respect to that inventory? A 
Yes, the inventory was taken up with both part-
ners.

Q Were the actual papers before them when 
they were taken up, the physical inventory? A 
Yes, sir.

Q Were those inventory sheets ever in your 
possession? A  They were, while there at the 
office and while the report was being made up.

Q Then what was done with the inventory 20 
as far as you know? A  After completing the 
audit, the inventory sheets were left on their 
desk in the office, as far as I know.

Q What was the total of that inventory? A 
$6,444.

Q Have you any work sheets showing the 
details of that inventory at all? A No details 
are shown.

Q What do your work sheets show? A The 
figures used, $6,444. 30

Q When last did you see those inventory 
sheets? A That was the last I saw of it.

Q Did you have any subsequent conversa-
tions with the partners about the inventory? A 
Do you mean after the date of the report?

Q Yes. A • No.
Q Referring particularly to any conversa-

tion that you had about increasing the value of 
the inventory? A There was a discussion of 
retaking and making a new inventory. 40
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Q When was that? A That was between 
March 8th and March 17th.

Q Do you know whether that was done! A 
I have no information about that.

Q; For what purpose was that to be done? A 
In order to use the figures for dissolution pur- 

10 poses.
Q How did you arrive at the figure of $6,294 

as being the amount of merchandise on hand on 
March 17, 1923? A I started with the figure 
$6,444, being the value of the merchandise on 
hand on March 8th. The sales from March 8th 
to March 17th are as follows:

1 wolf skin .................................... $15.00
2 stone martins ............................. 75.00
1 white fox .................................... 25.00

20 2 mink skins .................................  35.00

Total ....................., ..................$150.00

Q Where did you get that information from? 
A The sales were taken from the sales books.

Q After the receiver was appointed? A 
Yes.

Q And the books were then in the posses-
sion of whom? A Hoenig & Hoenig.

30 Q Go ahead with your explanation. A I 
deducted $150 from $6,444 and got $6,294 as 
the value of the inventory on March 17th.

Q Do you know whether there was any mer-
chandise bought or brought into the store be-
tween those two dates? A There might have 
been a small item of linings. No skins were 
purchased within those periods.

Q You have a list of the articles that the 
receiver took over, taken from the receiver’s 

4 0 inventory? A Yes, sir.
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Israel M. Pogash, cross.

Q Did you get that up specially? A I have 
the original list and a copy.

Q How did you arrive at the figure of $94 
as being in the cash register on March 17th?
A On March 8th the bank reconciliation was 
made showing no cash on hand. The cash 
receipt books show receipts from March 8th 10 
to March 17th as follows:

March 9 Mrs. Grover ............. $ 25.00
March 9 Mrs. Oscar Meyer . . .  3.00
March 9 Mr. Blank .................  100.00
March 10 Mrs. Nagy ................ 15.00
March 13 Miss Mullin .............. 2.00
March 14 Miss Borcher ............ 10.00
March 14 Mrs. Biddles ............  15.00
March 14 Miss Y o u n g ...............  13.00
March 14 Thomas ................ 4.00 ^0
March 15 Mrs. Dominicas ........  8.00
March 15 Mrs. McOtto .'............ 25.00
March 15 A. Lindeman .............. 25.00

Total cash receipts ..................... $245.00
March 12th, deposit in bank . . . .  147.00

Difference ....................................$ 98.00

The books show an expenditure of $4 for ^  
window cleaning, leaving $94, the balance of 
cash on hand March 17, 1923.

Cross examination by Mr. Schotland.

Q Mr. Pogash when you made up this report 
which bears date March 8, 1923, were you in-
formed by the partners that the purpose of 
your getting up that report was to give them 
a basis of dissolution? A No, sir. 4 0
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Israel M. Pogash, cross.

Q The inventory that you refer to in this 
report, P. 8, which you have prefixed with the 
statement “ The value o f the inventory at 
March 8, 1923 was submitted to us by the 
partners. We were not informed on what basis 
this figure was arrived at,”  you say consisted

^0 of some items on two letterheads? A Yes, 
sir.

Q In Kaufer’s handwriting? A Yes, sir.
Q Handed to you by Kaufer? A I think 

it was handed to me by Kaufer.
Q And the figures on those two sheets show 

that amount, $6,444? A After some small 
adjustments that had to be made.

Q Now, you say that at that time there 
was to be an inventory taken? A I don’t 
understand your question.

20 Q I understood you, on direct examination, 
to say that the partners then spoke of taking 
an inventory for the purpose of dissolution? 
A After the report was submitted, a day or 
two later, talk of dissolution began and I told 
them to take another inventory.

Q What did they say? A I left with the 
understanding that the inventory would be 
taken.

gQ Q You have never seen any report of in-
ventory that was supposed to be taken? A 
After March 8th?

Q Yes. A No, I have not.

By the Special Master.

Q Why would it be necessary for them to 
take another inventory within a few days after 
March 8th inventory, if the March 8th inven-
tory was correct? A In the first place, there

Jjf% must have been some transactions after March40
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Israel M. Pogash, cross.

8th that might necessitate a new inventory, 
and then there was a question as to prices.
The inventory of March 8th was priced as a 
going concern, whereas the inventory for dis-
solution would be priced at market only.

By Mr. Schotland. jq

Q That is your understanding of it? A 
A Yes, sir.

Q Then you claim, according to your fig-
ures, that there should have been $6,294 worth 
of merchandise there, and it would not be 
according to market prices? A No, it would 
be the price they took their inventory on March 
8th.

Q This inventory you speak of, which was 
handed to you for the purpose of the March 20 
8th report, that included all the furniture and 
fixtures? A No, sir.

Q That did not include furniture and fix-
tures at all? A No, sir.

Q That included simply the merchandise on 
hand and in the course of manufacture? A 
Yes, sir.

Q Item for item? A Yes, sir.
Q You looked it over? A I checked the 30 

extensions and the footings.
Q Did you look over to see if all the mer-

chandise was itemized? A You mean, did I 
check the items against the merchandise sheet?

Q You know what I mean. You can tell 
when you look at an inventory if it says “ A 
box of assorted linings,”  etc. A By appear-
ances, it seemed to be an itemized statement.

Q Every single item counted? A Yes, sir.
Q That is your recollection? A Yes, sir. 40
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Israel M. Pogash, cross.

Q What did you do with the letterheads 
on which the inventory was made? A I left 
them on the desk where I had been working.

Q You did not put them in a drawer or 
anything? A No, sir.

Q When was it that you left them on the 
IQ desk where you were working? A On or 

about March 10th, the 9th or 10th.
Q Who was there when you left them on 

the desk? A I don’t recall who was in the 
office at the time.

Q It was just two unattached letterheads? 
A I think they were attached with a clip.

Q Laying flat on the open desk? A Yes.
Q On the 10th of March? A  On or about 

the 10th.
Q Now, you have testified regarding the 

20 receipts as shown by the sales book between 
March 8th and March 15th. Haven’t you any 
entry for any receipts on March 16th or March 
17th? A I did not testify as to receipts shown 
by the sales book between March 8th to March 
15th.

Q What receipts did you testify about? A 
Receipts shown in the cash receipt book.

Q What is the difference as far as receipts 
o q are concerned between receipts shown in the 

cash receipt book and sales book? A Sales 
book shows whatever sales were made, whether 
in cash or on credit. Cash receipt book shows 
what cash was received.

Q Have you any entries to show any cash 
receipts on March 16th or March 17th? A 
No, there are no entries of cash received on 
March 16th or 17th.

Q You have no knowledge, of course, as to 
who handled the cash up to March 15th? A 

40 No.
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Abraham A. Kaufer, direct.

Q All that you know is that according to the 
co-partnership books the difference between the 
cash receipts and the cash deposited and ex-
pended shows a shortage of $94? A Yes, sir.

Q That is all you know about it? A Yes, 
sir.

Q Now, you started the explanation as to 
the shortage of $94 with the statement that 
on March 8th the bank account was reconciled 
showing no money on hand. You mean no 
cash in the bank? A No, no cash on hand.

Q Or in the register? A No.

MR. ABRAHAM A. KAUFER, recalled. 

Examination by Mr. Hannoch. 20

Q Do you recall the time when Mr. Pogash 
made up his report of March 8th? A Yes, 
sir.

Q What was done for the purpose of taking 
an inventory in order to have that report made 
up? A To determine what we actually were 
worth.

Q What was done, who took the inventory?
A Mr. Rothman called it off, and I wrote it 80 
down on our own billhead, on two billheads.

Q What do you mean, called it off? A 
He took stock and told me the prices and I 
looked after it and agreed on the prices, and 
after we agreed on the prices, I put it on 
the sheet.

Q You went around the store? A Yes, 
sir.

Q Was there any merchandise in any place 
other than the store? A Yes, sir. 40
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Abraham A. Kaufer, direct.

Q Where? A  In the shop, upstairs.
Q In any other establishment or concern1? 

A No.
Q Any other places outside? A In Joseph 

Hollander & Co. and Quality Fur Dressing Oo., 
we had some merchandise.

10 Q Was that all included in the inventory? 
A  Yes.

Q You wrote it down? A Yes, sir.
Q What was done with the inventory after 

you finished taking it? A It was put away 
on the desk.

Q Did Mr. Pogash ever see it? A He saw 
it when we handed it to him to make the 
report.

Q What did he do with it, as far as you 
know? A I don’t know.

20 Q Did you ever get it back from him? A 
No, sir.

Q Did you ever see it after he had it? A 
No, sir.

Q Do you recall on what day that inventory 
was taken? A On two days. We could not 
finish it all in one day. We started on the 
7th and finished on the 8th of March, the day 
of Mr. Pogash’s visit.

q.n Q You then got a report from Mr. Pogash?
U A Yes.

Q How soon after that were there any cir-
cumstances which caused you to question Roth-
man’s removal of merchandise? A  On March 
17th, on a Saturday morning, I had met Mr. 
Rothman. I wanted to find out whether he 
had collected $400 from a party by the name of 
Blank, also what happened to the foxes, also 
the squirrels, did he sell it, and if it is so, 
he should take the checks and the $94 from

4 0 the register and deposit it as we were short.
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Abraham A. Kaufer, direct. *

Q Tell us about this box of squirrels. A On 
Friday, March 16th, it was a rainy day. A 
customer came in and wanted to see some foxes, 
and Mr. Rothman was not there on that day.
The foxes were not there, and Saturday morn-
ing—

Q Did you look for the foxes? A Yes. 10
Q You could not find the foxes? A  No.

Mr. Rothman was not around all that day, 
Friday.

Q What did you do? A  I was anxious 
to know what happened to it. I came in Sat-
urday morning, which I usually don’t do, and 
asked Mr. Rothman if he knows anything about 
foxes, what he did with them. He said, “ Yes,
I took them to New York to sell them; also the 
squirrels, and it was raining hard, so I could 20 
not see the people. You will go with me Mon-
day morning to New York, and we will collect 
all the money and we will pay all our bills.”

Q Did you ask him at that time anything 
about this $400 of Mr. Blank? A Yes.

Q What did he say? A That is what he 
answered me. He told me it was raining and 
he did not go out. He did not collect.

Q What did he say he did with the squirrels 
and foxes? A He left them in New York, he ^  
did not sell them.

Q When you left Friday night, what had 
you done with the money in the drawer? A 
I counted it and put it in the cash register, 
as usual.

Q How much was there? A $94.
Q What did you do on Saturday morning 

after you came in and spoke to Mr. Rothman; 
what was said? A I asked him if he collected 
the money, he could deposit this money with 40
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it. He said “ It was raining hard. I could 
not go out. You will go with me on Monday 
morning. ’ ’

Q What did you do? A I went home.
Q You don’t stay there on Saturdays? A 

No, sir.
10 Q You didn’t stay there that Saturday morn-

ing? A No, sir.
Q When did you come back to the store? 

A About six o ’clock.
Q Saturday night? A Yes.
Q What did you find? A An empty store 

with the exception of the things the receiver 
has taken care of.

Q What do you mean, an empty store? A 
No goods, safe nearly empty and all shelves

20 and compartments empty.
Q Were the books there? A No, sir, books 

gone, checks and vouchers, everything gone.
Q Were there any of your personal articles 

there? A Yes, sir, one muskrat lining, in-
tended for a fur-lined coat.

Q Was it there or missing? A It was 
gone with the rest of the stuff.

Q What did you do then? A I made a 
complaint.

30 Q What kind of complaint? A Police com-
plaint.

Q You went to the police station? A Yes.
Q What happened? How did you get in 

touch with Mr. Rothman? A Yes, sir.
Q What did you do with respect to reaching 

Rothman? A I went to his house that Satur-
day night and did not find him home. I went 
to his father-in-law’s home Sunday morning 
with my wife.

Q Was Rothman there? A No, sir.
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Q You went to see his father-in-law? A I 
went to see him at his father-in-law’s house.

Q You did not find him? A No, sir.
Q Where did you go to look for him? A 

No place else.
Q What made you think that he took the 

stuff? A The neighbors across the street saw 
it.

Q Did you find Rothman? A Mr. Singer, 
who was there, saw it, too.

Q Did you find Rothman? A No.
Q What did you do ? A I had him arrested.
Q Where did the police find him? A On 

Monday night at his house. In going down 
from his house with the policemen I asked 
him “ Rothman, why did you do it?”  He told 
me in the presence of the policemen, “ I took 20 
it. It is mine. I did it. I had a right to do 
it.”

Q Did you do anything Monday with respect 
to anything else, seeing a lawyer or anybody?
A I went to Mr. Krohn, and then application 
for a receiver was made.

Cross examination by Mr. Schotland.

Q Mr. Kaufer, these two letterheads on which ^  
you say you took the inventory of the merchan-
dise on hand, you say it took you two days 
to take the inventory that you put on these two 
letterheads? A We did not work all day. We 
were interrupted by customers coming in.

Q1 You took an actual inventory? A Yes, 
sir.

Q What was the reason? A We owed 
money and wanted to know how we stand.

Q That was the only reason? A Yes. 40
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Q Wasn’t it because you and Rothman were 
getting ready to dissolve partnership, that you 
were negotiating to dissolve partnership? A 
No, sir.

Q Did you take an actual inventory or did you 
simply put down some figures at a guess and 

20 say, “ Well, that is about what the merchandise 
is worth?”  A- We took the inventory and we 
discussed every article singularly.

Q: Then why were you supposed to take 
another inventory right after that? A That 
was Mr. Pogash’is suggestion, seeing that the 
business showed a loss.

Q What was the purpose of taking another 
inventory, why? A Mr. Pogash had suggested 
why. Maybe we made a mistake, to know for 
sure, because it showed a loss in business.

Q He didn’t suggest that you take it over 
because you were contemplating dissolution of 
the partnership? Because you were preparing 
to dissolve the partnership and the first inven-
tory was on the basis of a running business 
and the inventory that you would take if you 
took it over again would be on the basis of 
market prices? That is not so? A Yes.

Q What? You heard the question. A We 
go took it at the value what we thought it was 

worth.
Q I am asking you if it was not arranged 

between you and Mr. Rothman and Mr. Pogash 
that you should take another inventory for the 
purpose of dissolution of the partnership be-
cause this first inventory was supposed to show 
the value of the merchandise in a going business 
and for dissolution purposes you would have 
to make the inventory according to the market 
value? A I don’t remember exactly whether it
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Q All you remember is that the only reason 
for taking the inventory over again was be-
cause the first inventory showed a loss? A We 
wanted to see what it is worth.

Q Why didn’t you take the inventory over 
again then? A Didn’t get a chance.

Q Why? A I couldn’t do it myself. Mr. 10 
Rothman would not help me. I couldn’t take 
inventory myself and put prices down myself.

Q Then you couldn’t take the inventory over 
again because Mr. Rothman would not help you 
and you couldn’t do it yourself? A No, sir.

Q That is right? A Yes.
Q Between March 8th and March 15th, who 

made the deposits that were made in the bank?
A I don’t remember. Sometimes I did and 
sometimes he did and sometimes my daughter 20 
did, so I don’t remember who made it. We 
only made about one deposit and I do not 
remember who made that deposit.

Q You don’t know who made the deposit dur-
ing that week? A No.

Q Who received the cash that was taken 
in? A If I was in I received it and if Mr. 
Rothman was in he received it.

Q I am asking you as to the fact, just 30 
during those last few days that you were in 
business, who received the cash? A When I 
was in I received it.

Q You were in most of the time? A Yes. 
When I was absent he received it. I don’t 
remember exactly the date to say distinctly 
which day I received it and which day he re-
ceived it.

Q The money was received by you on week 
days? A Yes. 40
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Q On week days you were the one that was 
there to receive itf A He was there, too, Mr. 
Schotland.

Q He was upstairs in the shop, wasn’t he? 
A  He was downstairs, too. When I was absent 
he was downstairs.

10  Q Was he upstairs as a rule? A When I 
was absent or to lunch he was in the store. When 
he was in the store and a customer brought in 
money he took it.

Q How often did you count the money that 
night? A  Every night.

Q How much did you have left Monday week? 
A I don’t remember.

Q Tuesday night ? A I can’t tell you now.
Q Wednesday night? A I don’t remember 

how much money.
Q How much Thursday night? A I don’t 

remember.
Q How much did you find Friday night? A 

$94.
Q How do you remember that? A Because 

it was the last night. I did not come in Satur-
day.

Q Isn’t it because the accountant told you 
there should have been $94? A No, I have 

30 counted the money.

By the Special Master.

Q Are you in the habit of leaving as much 
as $94 in the cash register over night? A Yes.

By Mr. Schotlcmd.

Q Did you always do that? A  Sometimes 
I put it in the safe and sometimes in the register. 

Q According to the business you did, was 
40 $94 a small sum? A No, I forgot it.
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Q You just forgot to put it in the safe? A 
Yes. I had it in the register and forgot to put 
it in the safe.

Q You forgot to put it in the safe? A Yes.
Q But, you remember the exact amount ? 

A Yes, I counted it.
Q You started in the fur business yourself, 

didn’t you? A Yes, sir.
Q Where? A 449 Orange street, Newark, 

N. J.
Q I mean after March 17th? A Yes, sir.
Q When did you start for yourself? A May 

1st.
Q Did you take any merchandise that used 

to be in the Kaufer Fur Shop? A No, sir.
Q What time Saturday morning did you go 

to the store and talk to Rothman ? A A little 
after eight o ’clock.

Q The store was open? A Yes.
Q Rothman was there? A Yes.
Q You had a talk with him? A Yes.
Q Then you went home? A Yes.
Q Didn’t you go to shool that morning? 

A Yes.
Q Did you have a shool at your home? A 

No, sir.
Q You testified that you went home. I went 

to shool. I went home for a cup of coffee and 
then went to shool.

Q Then you didn’t get hack until six o ’clock, 
and you found a lot of the merchandise gone? 
A Yes, sir.

Q And nothing in the cash register ? A  No, 
sir.

Q When you found that Rothman had taken 
out a lot of the merchandise, you didn’t take 
any out yourself? A No, sir.

30

20

30

40
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Q Are you sure? A Yes, sir.
Q You don’t have any merchandise in your 

present shop that used to be in this partnership? 
A No, sir.

By Mr. Krohn.

Q You closed the business on Friday night? 
A I did.

Q Was Mr. Rothman there when you closed 
it ? A He was not in that day at all.

Q Who opened the store Saturday morning? 
A Rothman.

JOSEPH J. PALLITA, a witness produced 
2o on the part of the complainant, being duly 

sworn according to law, on his oath deposes 
and says:

Examination by Mr. Herbert J. Hannoch.

Q Mr. Pallita, you are the receiver in this 
case? A Yes, sir.

Q Did you, upon your appointment, take 
possession of the store at 449 Orange street, 

30 Newark, N. J.? A Yes.
Q Did you make an inventory of what you 

found there? A I did.
Q Have you the inventory here? A Yes.
Q Is that it? A Yes, this is it.

Mr. Hannoch: I offer this inventory in 
evidence.

(The inventory is received in evidence and 
is marked Exhibit P. 9, ex parte complain-
ant.)40
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Q On what day did you make this inventory?
A March 21,1923.

Q Did you find any merchandise any place 
else 'besides the Orange street store? A  Any 
place else?

Q Any other place besides the Orange street 
store? A  Yes, there was a lot of skins that ] q 
had been left with Hollander & Sons, on Wilson 
avenue, for dyeing.

Q Are they included in that inventory? A I 
don’t think they are. No, this is just the stuff 
that I found at the Orange street store.

Q Where did you find the books of the com-
pany? A Some of the books, I think, were in 
the store, and some I think were in Mr. Krohn’s 
office.

Q Do you know Mr. Citret? A Yes.
Q Are you sure those books were at Mr.

Krohn’s office? A No, there were no books 
at Mr. Krohn’s office. Mr. Citret had the books.
I got the books from Citret.

Q Did you get possession of them? A Yes.
Q How did you know that Mr. Citret had the 

books? A I think that information was given 
to me by Mr. Kaufer or Mr. Krohn, who is the 
attorney for Mr. Kaufer.

30
Cross examination by Mr. Schotland.

Q1 Mr. Pallita, did you find any books and 
records up at the place of business at all? A I 
think there was some order books up there.
There might have been an order book and some 
receipt books.

Q In addition to the order book and receipt 
books, were there any bills and vouchers and 
loose records up there? Didn’t you get them 
when Mr. Greenberg went there with you looking »
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for them? A Yes, that is right. Mr. Green-
berg and I went up there to get some' other 
books. I think there was a receipt book; re-
ceipts for goods which they received for repair-
ing.

Q This inventory, P. 9, Mr. Pallita, did you 
IQ make it yourself? A Yes.

Q Did you write down here everything you 
found there or write what Mr. Kaufer told you 
was there? A I wrote everything that I found. 
Everything was counted in my presence and gone 
over and marked down.

Q One item you have got here, “ 15 boxes of 
assorted trimmings of tails and heads.”  There 
were 15 boxes? A Yes.

Q Did you count them? A I didn’t count 
the contents.

20 Q Now, you have got in this inventory, “ $94 
taken out of cash register.”  How did you have 
that in the inventory? A That was information 
given to me. On this second sheet.

Q The second sheet is not part of the inven-
tory? A  No, simply a memorandum of things 
told to me.

Q Just a memorandum of things told to you? 
A Yes.

30 Q The first sheet is the inventory? A Yes, 
the second sheet was things told to me.

Q And it makes no part of the inventory at 
all? A No.

Q You didn % have anybody appraise the mer-
chandise and fix any value at all? A No.

Q Are you sure that you have got all of 
the fixtures that were there? A I think I did. 
I tried to be as accurate as possible.

It is agreed by and between the solicitors 
^  for the complainant and the defendant,
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that in addition to the inventory taken by 
the receiver there was ait that time, in the 
possession of Joseph Hollander, Inc., at 11 
Paris street, Newark, New Jersey, 116 musk-
rats, belonging to the co-partnership.

In addition thereto, there was in the 
possession of the Quality Fur Dressing 
Company, Inc., 145 Miller street, Newark, 
New Jersey, the following:

Nine coon skins.
Forty-three skunk skins.
Two American mink skins.
Three weasel skins.

Examination by Mr. Krohn.

Q Mr. Pallita, did you include the inventory 
of merchandise at the Quality Fur Dressing Com-
pany in this inventory ? A No. We went there, 
but there was no merchandise there.

By Mr. Hannoch.

Q The second sheet of the inventory that you 
took off, from Exhibit P. 9, referring to this $94 
cash said to be taken from the cash register, 
when was that memorandum made by you?

Mr. Schotland: I object to that altogether 
because the witness testified that that is a 
memorandum he made from information that 
either Mr. Kaufer or Mr. Krohn gave him. 
Mr. Rothman was not present.

A (Objected to.) It was made March 21, 1923.
Q What was the source of your information 

as to the $94? A It was given to me by either 
Mr. Krohn or Mr. Kaufer.

30

20

30

40
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WILLIAM COHEN, a witness produced on 
the part of the complainant, being duly sworn 
according to law, on his oath deposes and says:

Examination by Herman Krohn.

Q Yon are an employee of Quality Fur Dress- 
I® ing Company? A Yes, sir.

Q Have you with you a receipt that refers 
to— A Yes.

Q Will you let me have it? A Yes, sir.

The witness produces a receipt marked 
No. 1324, dated March 12, 1923, showing the 
receipt from Quality Fur Dressing Company 
by Kaufer & Rothman, of 43 skunk skins, 9 
coon skins, 2 American mink and 3 weasels. 

20 The receipt is signed J. Rothman. It is ad-
mitted that the signature of J. Rothman 
is the signature of the defendant in this 
suit.

The receipt is received in evidence and 
marked Exhibit P. 10, ex parte complainant.

JACOB ROTHMAN, recalled.
30

Examination by Philip J. Schotland.

Q Mr. Rothman, this receipt of the Quality 
Fur Dressing Company that you signed, did 
you receive the skins that are shown on that 
receipt? A I received them in the store.

Q Where? A 449 Orange street.
Q What did you do with them? A Put them 

in the closet the same as the rest of the mer-
chandise that was there.
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Q I notice that when the receiver sold out 
there was left among the stock that he sold, 34 
skunk skins. Were those 34 skunk skins a part 
of these 43 skunks that you received from the 
Quality Fur Shop? A No, sir; they were not.

Q What became of those skins that you re-
ceived from the Quality Fur Dressing Company? 10 
A They were laying in the closet, but that that 
I bought from the receiver were of no value to 
them at all.

Q What became of the skins that you signed 
the receipt for? What became of them? A I 
don’t know.

Q Did you ever take them out or sell them 
or do anything with them? A I don’t know.

Q Were they in the store when you left?
A Yes. 20

Q Where were they? A With the rest of the
.merchandise.

Q When you left the store, was there any 
more merchandise there then what the receiver 
has shown that he found there? This is the 
copy of the list the receiver made (showing wit-
ness Exhibit P. 9). A  Yes.

Q What was there? A Beavers, skunks, 
racoons, Hudson seal skins, squirrels and some 
ready-made garments. 30

Q Do you know what became of them? A 
No, sir.

Q On that Saturday, March 17th, who closed 
up the store? A Mr. Kaufer.

Q Now, let’s go back to that Saturday morn-
ing: Did you sell any merchandise at wholesale 
on that Saturday morning, March 17th? A Yes.

Q What did you sell? A If I can remem-
ber I will tell you.

Q Have you no list of it? A Yes, I will 
tell you. I sold 39 foxes—
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Q What are you testifying from ! A My 
own paper.

Q When did you make that memorandum? 
A Right in the store.

Q Is this the original memorandum? A No 
I just made it up for myself, I should remember 

jq  what it was.
Q This is on the back of a letter of Herman 

Krohn dated August 16, 1923. Where did you 
copy that from? A It must have been a 
piece of paper in my pocket.

Mr. Schotland states that about March 
22, 1923, Rothman brought to him a mem-
orandum containing a list of the goods 
which Rothman claimed to have sold out 
of the partnership business on March 17, 

2® 1923, to Philip Mazer.
It is agreed that the witness may testify 

using this copy as a memorandum.

Q Now what was it that you sold out of 
the store? A Thirty-nine foxes, 120 opossum 
skins, one black muskrat coat, 12 sable skins, 
two stone martins, one Russian sable, eight 
black foxes, one Hudson seal coat, and 225 

Aq squirrel skins.
Q How much did you sell that merchandise 

for? A $1,600.
Q What was the wholesale price in the store 

of the fox skins, how much a skin? A About 
$10 a skin.

Q You say the skins were carried in the 
store at $10 a skin? A Yes.

Q And the opossums? A About $2.25 or 
$2.50 a skin.

Q What about the black muskrat coat? A
40 $100.
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Q The sable skins? A Twenty-five dollars 
a skin.

Q The stone martins? A  Twenty dollars.
Q The Bussian sable. Is that a coat or

skins? A No, just a choker.
Q A Bussian sable choker? A Yes.
Q How much is it worth? A One hundred 

and fifty dollars.
Q The black foxes? A Fifteen dollars a 

piece.
Q The Hudson seal coat? A  About $75.
Q The squirrel skins? A  Two dollars.
Q Then you sold $1,925 worth of merchan-

dise out of the store for $1,600 cash, which 
you received? A Yes, sir.

Q Did you take any other merchandise out 
or sell any other merchandise than what you 
have just given us a list of? A A day or ^  
two before a New York man was in the store 
and bought a parcel for $400 merchandise.

Q Who was the man? A Mr. S. Blank.
Q Blank bought $400 worth of merchandise?

A Yes.
Q What did he buy? A Skunks, rats, foxes, 

racoons. There was a duplicate bill. Mr. 
Käufer made out the bill to that man.

Q Mr. Käufer sold him the merchandise?
A Yes. He took two per cent, off and paid 
me, and I received $390.

Q Mr. Bothman, wasn’t it $500 worth that 
Blank bought, and he paid $100 in cash at the 
time of the sale? A Yes, I think it was.

Q Was that merchandise sold to him at 
inventory or as a special lot for the parcel?
A Not exactly at the inventory price, below 
the inventory price.

Q Did you take out any other merchan-
dise? A No.
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Q Did you sell any other merchandise? A 
No, sir.

Q Then the only merchandise that you know 
of that were sold the last few days, including 
the last day that the store was open, is this 
list that you gave us that you sold to Mr.

10 Mazer and the merchandise which Kaufer sold 
to Mr. Blank, on which you collected a balance 
of $390? A Yes, sir.

It is agreed, that according to the books 
of the co-partnership, the merchandise sold 
to Mr. Blank was sold on March 9, 1923, 
and consisted of 305 rats, 16 gray foxes, 
29 racoons, four red foxes, eight minks, 
50 opossums, nine skunks, price $500, de-
posit $100; balance $400. Bill No. 235.

20 It is further stipulated that in addition 
to the sales testified to on pages 100 and 
101 of this testimony, there was sold the 
following: four mink chokers, one taupe fox, 
two mink chokers, one marten set, taken on 
memorandum by Mrs. French of 28 North 
Tenth street, Newark, N. J., about which 
positive information is to be obtained as 
to whether it was returned prior to March

30 17th or not.

Q Mr. Rothman, in the report of the ac-
countants, Krohn & Flink, dated as of March 
8, 1923, there is a statement showing mer-
chandise inventoried at $6,444. Was there an 
inventory taken at that time? A No, sir.

Q Where did that item, $6,444 come from! 
A I don’t know.

Q Did you agree with Kaufer to call that 
an inventory? A No, sir. Mr. Pogash asked
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us we should take a correct inventory and he said 
when he left, “ Well, it is up to you to take 
inventory again and give me a correct figure 
and then I will make a report,”  and that is 
why Mr. Pogash did not give me a report 
until about two weeks later after this thing 
happened. That I could prove. 30

Q Had you taken an inventory before he 
told you to take a correct inventory? A About 
a month before. I think it was in January.

Q At that time in January, was that the 
figure, $6,444? A I think it was.

Q That was in January? A I think it 
was the latter part of January, or in February, 
about six weeks before Mr. Pogash gave me 
a report. That is why Mr. Pogash told us 
both to take a new correct inventory. 20

Q What was the purpose of this account 
dated March 8, 1923. Why was that made up? .
A Which account ?

Q The account of March 8, 1923, that Mr. 
Pogash made. A To see where we stand as we 
had to finish up the books.

Q Was there any discussion between you 
and Mr. Käufer at that time about dissolving 
the partnership? A No, sir.

Q You are sure that that inventory, $6,444 
was taken six weeks before Mr. Pogash worked 
on the books? A Positively.

Q I show you a statement of A1 Klein, 
March 21, 1923, to Käufer & Rothman. What 
is that? A That is a statement from A1 Klein 
that he sent us.

Q Did you pay that $387.92 balance? A 
It was not a correct bill, the $387.92. Mr, 
Pogash understands that. With Mr. Klein we 
dealt all year around. We sold him merchan- 4 0
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dise and we bought merchandise of him. At 
the end of the year when Mr. Pogash came 
up, on that day I asked Mr. Pogash to charge 
Klein with every thing that is in our books. We 
had some merchandise memorandums and also 
we had some claims that was for merchandise 

20 that we sold him, and we wanted allowances. I 
told Mr. Pogash to charge according to our books 
and I will straighten it up with Mr. Klein my-
self.

Q It was straightened out with Mr. Klein! 
A Yes, sir.

Q How did you straighten it out with him? 
A  I came to him in Mr. Levy’s store1 and told 
him “ Here is the statement my account shows” 
and he showed me different things. He said, 
‘ ‘ The merchandise I took of you on memorandum 
I will return,”  and he asked an allowance and 
we straightened it out and I paid him.

Q How much did you pay him? A  I don’t 
remember. I think I brought you a paid state-
ment or bill from A1 Klein that I paid.

Q Is $647.25 the correct amount you paid 
Klein? A  Yes.

Q You say Mr. Käufer can get a duplicate 
of that amount from Klein? A Yes.

30 Q Will you yourself get a duplicate of the 
account from Mr. Klein showing how this 
$647.25 was the balance and produce it here? 
A  Yes, sir.

40
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HYMAN ROTHMAN, being a witness pro-
duced on the part of the defendant, duly 
sworn according to law, on his oath deposes 
and says:

Examination by Mr. Schotland.

Q Are you related in any way to Jacob 1 
Rothman? A No, sir.

Q Do you know him? A I know him from 
the old country.

Q You are a friend of his? A Yes, sir.
Q Were you in the Kaufer Fur Shop at 449 

Orange street, Newark, on March 17th, of this 
year? A Yes.

Q Did you see Mr. Rothman sell any mer-
chandise at wholesale to any one? A Yes, sir. 20 

Q To whom? A Mr. Mazer.
Q Do you know Mr. Mazer? A Yes, sir.
Q What merchandise did you see him sell 

to Mr. Mazer? A Squirrels, opossums, foxes, 
sables, natural black muskrat coat and Hudson 
seal coat, stone martens.

Q What else, if  anything? A That is all.
Q That is all you remember? A Yes.
Q Do you remember how much money he sold 

the merchandise for? A That I don’t know 
how much he took.

Q How was that merchandise taken out of 
the store? A It was removed by a truckman 
there.

Q Was Mr. Mazer there with the truckman?
A  Yes, sir.

Q Were you there? A Yes, sir.
Q Do you know how many squirrel skins 

there were? A Yes.
Q How many? A 225. 40
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Q Do you know how many opossums were 
there? A  Yes, sir.

Q How many? A 120.
Q Ho you know how many stone martens 

there were? A Two.
Q Were there any fox skins there? A Yes 

10 sir.
Q How many? A  89.
Q You mentioned a natural muskrat coat, 

how many were there? A One.
Q: How many sable skins? A  12.
Q Were there any black foxes there? A 

Eight.
Q How many seal coats? A One.
Q Was there a Russian sable there? A Yes, 

one pair.
2 Q Wha-t do you mean a pair? A When 

you count two together it is a pair.
Q Two skins? A Two skins that makes up 

a choker.
Q How did you come to remember the exact 

number and kinds of these skins that Mr. Roth-
man sold to Mr. Mazer? A  I was in the place 
when he sold him the stuff so I remember it.

Q Was that stuff all counted in front of 
you? A  Yes, sir.

Q Was the bargain as to how much money 
was to be paid made in front of you? A The 
money part I did not hear anything about.

Q Did you help in taking the skins and 
counting them? A Yes.

By the Special Master.

Q Did you make any memorandum at the 
time of the number of skins that were counted 

4(j; and taken out? A No, sir.
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By Mr. Hannoch.
Q Where do you live? A In New York.
Q How long since you moved from Mr. Roth-

man’s house? A  Four months.
Q You always lived with Rothman? A Be-

fore I lived in New York.
Q Until when? A  Until he got married.
Q How recently have you lived with him?

A Quite a few years.
Q You have not lived with him for quite a 

number of years? A  Yes, sir.
Q You haven’t lived with him recently? A 

Sure I did. Four months ago I moved to Mr. 
Rothman’s house and I am living with him now.

Q You are living with him now? A Yes.
Q Were you living with him when Mr. Krohn 20 

and Mr. Pallita went to his house? A Yes.
Q The day after the receiver was appointed?

A Yes.
Q What were you doing there ? A I came 

out to live with him.
Q Were you living with him then? A Yes.
Q That was in March. That was more than 

four months ago? A I don’t remember the 
exact date.

Q Do you remember the exact date you 30 
started to live with Mr. Rothman? A No, I 
don’t.

Q You are a cousin of his, aren’t you? A 
No.

Q Isn’t your mother his mother’s sister?
A No.

Q No relation at all? A No.
Q You work for him now? A Yes, sir.
Q How long have you worked for him? A 

Since he opened his place of business. 4^
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Q Who were you working for when the re-
ceiver was appointed? A I wasn’t working at 
all.

Q You were living with Rothman at that 
time? A Yes.

Q1 Why did you go to the store that Saturday 
10 morning? A  Just came to the place of busi-

ness to see him. I didn’t have anything to do 
at the house so I came to the store.

Q You spent the morning with him? A Yes.
Q You knew he was going to move the stuff 

that Saturday morning? A No.
Q Didn’t he ask you to come down to help 

him move it? A No, he didn’t.
Q Were you paid for helping him move it? 

A No.
2q Q Did you ride on the truck? A No, sir.

Q How is Mr. Mazer related to you? A Not 
at all.

Q How is Mazer related to the other Roth-
man? A Not at all. They just came from 
the same city.

Q Were you in the store when Mazer came 
in ? A I was in the store until the merchandise 
was removed from the store.

Q Were you there when he came in? A Yes, 
30 sir.

Q You were there all the time he was there? 
A Yes.

Q And during that entire time you didn’t 
hear any price talked about? A No, sir.

Q Who else was there besides you and Roth-
man and Mazer? A The man that removed 
the goods.

Q What was his name? A Mr. Miller.
Q Who is he ? A A friend of Mr. Roth- 

40 man’s.
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Q Is he a truckman? A Yes. 
rQ Whose truck was used? A Mr. Miller’s

truck.
Qi Do you know what time o f the day the 

stuff was removed from the store? A  About 
one o ’clock in the afternoon.

Q And you were there all morning until one 10 
o ’clock? A Yes, sir.

Q Packing up these various articles ? A Yes.
Q How were they packed? A Just in bags.
Q And who did the packing? A I and Mr. 

Rothman and Mr. Miller and Mr. Mazer himself.
Q What did you do after the truck went 

away? A I went home.
Q Did Mr. Rothman stay in the store? A 

Rothman went away, too.
Q What did you do with the store ? A Closed 

it up.
Q ' Who picked out these various furs that 

were packed up? A The truckman.
Q Who told the truckman what to take out ?

A Mr. Rothman.
Q Did Mazer have anything to do with that?

A Yes, sir. He said, “ This is the merchandise 
I bought. Take it out and pack it up.”

Q Mazer said that was the merchandise he 
bought? A Yes. 30

Q Did Mr. Mazer have a list of the things?
A Yes.

Q He had a list, did he? A Yes, sir.
Q Did Rothman have a list? A I think he 

did.
Q What kind of paper? A  Plain paper.
Q What was done with the list? A I don’t 

know that.
Q Did you see any money paid? A No, sir.
Q Was the safe open or closed when you 

left? A Closed.
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Q Who closed it? A Mr. Rothman did.
Q What was in the safe when it was closed! 

A There was some skins there; I think Hudson 
seal, and some ready made garments. There 
was some raccoons there.

Q How many racoons were left? A I don’t 
10 know how many. There was a whole bunch of 

them.
Q What have you been working at since 

March, 1923? A I was not working at all since 
March, 1923.

Q Where have you been working since March, 
1923? A I was not working.

Q You don’t work now? A Now I am work-
ing for Mr. Rothman.

Q When did you start? A At that time I 
20 was sick so I could not work.

Q When did you start to work for Mr. Roth-
man? A  When he opened his place of business.

Q When was that? A I don’t remember the 
date.

Q How long after the time these furs were 
taken away? A Just as soon as he opened his 
place of business.

Q Was it one week, two weeks or three weeks 
later? A About six or eight weeks.

99 Q About the end of April or the beginning 
of May? A About that time.

Q And you have worked for bim since? A 
Yes.

Q What business is that ? A The fur busi-
ness.

Q Do you buy and sell furs? A I am 
working inside.

Q What sort of work do you do ? A Any-
thing. I am not experienced in that line. I 

4 Q am just learning.
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Q Yon didn’t know anything about furs; you 
just started to learn about it when you started 
to work for Rothman? A  Yes.

Q You never knew anything about furs? A 
I know about skins, but I don’t know the value 
or how to make them up.

Q And you just started to learn how to 10 
make them up when you started to work for 
Rothman? A Yes.

Q Where did you learn about skins? A  I 
used to go to Mr. Rothman when he was in 
business himself in New York years ago.

Q How many years? A  Eight or nine.
Q Since that time what business were you in 

when you were working? A  Ladies’ garment 
worker.

Q Before you worked for Rothman? A Yes. 20
Q As a manufacturer? A  As an operator.
Q, What kind of ladies’ garments? A  Coats.
Q Have you spoken to anybody about this 

case, to Mr. Rothman? A No, sir.
Q When did you find out you were going to 

testify here? A When Mr. Rothman told you, 
“ You happened to be in the store that day so 
you will have to come as a witness. ’ ’

Q When did he tell you to come in Mr. Myers’ 
office? A  About three or four weeks ago, when 30 
it started first.

Q Did Mr. Rothman give you a list of the 
things that were taken away? A No, sir.

Q No list at all? A No, sir.
Q Do you remember being in the store at 

any time before that Saturday morning? A I 
was there quite a few times.

Q What did you do there? A Just came to 
see Mr. Rothman. I didn’t do anything, just 
sat there for hours. I just came to see him. 40
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By Mr. Schotland.

Q Was there any stock left in the store after 
Mr. Mazer bought the things that you testified 
to? A Yes.

Q Much stock? A There was a few coats, 
Hudson seal and beavers, racoons.

10 Q Did you count them? A No, sir.
Q Did Mr. Rothman go away with you from 

the store after Mr. Mazer took away this mer-
chandise? A  Yes, sir.

Q Rothman went with you? A Yes, sir.

By Mr. HannOch.

Q Did you take a black muskrat lining, un-
finished, away from the safe that day? A No, 
sir.

20 Q Was that packed up in the bag? A No, 
sir.

Q It was not? A  No, sir.
Q Was the mantel-piece taken away? A 

No, sir.
Q Did you see it there when you left? A I 

don’t remember.

30 JACOB ROTHMAN, recalled.

By Mr. Schotland.
Q After the merchandise was sold to Mr. 

Mazer what did you do with the store? A I 
closed it up.

Q Locked it up? A Yes.
Qi Where did you go? A I went to New 

York to Mr. Mazer to get the money for the 
merchandise.

Q You went with Mazer then? A Yes.40
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Q (in the truck? A  No, I went with Mr. 
Mazer on the train.

Cross examination by Mr. Hannoch.

Q 'When you went in to see Klein about set-
tling this bill you had with you a report from ^  
Mr. Pogash? A Yes, sir.

Q A statement? A I think I had.
Q Did Mr. Klein give you a statement? A 

Yes, sir, Mr. Klein gave him a statement.
Q And this is the statement Mr. Klein gave 

you? A No, this was sent about a month be-
fore. That was not the statement Klein gave me.

Q When did you go to Klein? A I think it 
was on March 12th. It was a couple of days 
after Mr. Pogash left. I happened to be in New 2q 
York and I went in to settle with Mr. Klein.
Mr. Pogash told me to settle with Mr. Klein. It 
was March 12th or 13th.

Q How much did you pay him? A As I 
said, I don’t remember the amount.

Q About how much? A About $600.
Q When did you pay him that amount? A 

I don’t remember the date.
Q Was it the same day you went there, that 

you fixed the amount? A Yes, the same day. 30
Q After you fixed the amount you gave him 

the money? A Yes, sir.
Q This statement here you say was received 

when? A I don’t know when it was received.
Q This is received March 21st. A I have 

not seen that statement.
Q It is the statement you were looking at a 

moment ago. Mr. Schotland showed it to you 
a couple of minutes ago and you were reading 
from it. A From what?
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Q From this statement. A  I said that is 
not the statement Mr. Klein gave me.

Q Where did you get it? A I didn’t get it.
Q Mr. Schotland gave it to you a few minutes 

ago and you were reading from it. A I did 
not read. I said this is not the statement.

Q Q How do you know this statement is made 
on March 21st? A Now I see the date.

Q Let me see where the date is? A Here, 
March 21st.

Q How much does Klein say you owe him 
on that statement? A $387.92.

Q How much credit does he give you? A 
This is credits, $1,980.82.

Q How much are the charges? A $2,368.74.
Q Do you know how Klein happened to send 

that statement on March 21st when you settled 
2 ® with him before that? A I don’t remember 

when I settled with him. I don’t remember the 
date.

Q Where did you learn to read English? A 
I don’t read English good now.

Q What kind of English can’t you read? A 
Written English I can’t read.

The statement dated March 21, 1923, on 
the billhead of A1 Klein, to Käufer & Roth- 

30 man, showing a balance due A1 Klein of 
$387.92, is received in evidence and marked 
Exhibit P. 11, ex parte complainant.

Q What kind of English can’t you read? A 
Written English.

Q Do you read printed English? A Yes.
Q Typewritten English? A Yes.
Q I understood you to say some time ago 

that you could not read Mr. Pogash’s reports. 
A I said the writing I can’t read.
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Q That is what you remember as to what 
you said that you could not read writing? A
Yes.

Q When did you decide to take this merchan-
dise out and sell it? A I decided to sell it
around the 15th or 16th.

Q Why? A After I had been told by Mr. 
Pogash in the front of people that I  was trimmed 
by Kaufer, either consciously or unconsciously, 
hut I was trimmed, after that I went to a lawyer 
by the name of Citret, and he advised me if I 
could sell some merchandise and get some cash 
I should do it.

Q How much did Pogash tell you Kaufer 
had flim-flammed you out of? A  He didn’t tell 
me the amount.

Q How much do you think? A  It should be 
about $12,000 profit. That is what Mr. Pogash 20 
fold me. I asked Mr. Pogash in front of Mr. 
Kaufer how much the profits should be and he 
said between $10,000 and $12,000.

Q Did he show you how that was arrived at?
A He did not.

Q He did not tell you why there should be 
$10,000 or $12,000 profit? A He said that from 
the books it should be between $10,000 and $12,- 
000 profit. 30

Q Didn’t the account show what the profits 
were? A I don’t know what it showed. It 
showed there was a loss.

Q How do you know? A  Mr. Pogash told 
us on March 8th.

Q How did Mr. Pogash know? A He looked 
over the books, and after he got through finish-
ing the books I asked Mr. Pogash—it was on a 
Friday—I asked Mr. Pogash what is the result.
He said, “ It shows a loss of $2,200.”  Mr. Kaufer 
was in the store. He told him that and Mr. ^
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Kaufer said, “ That must be some mistake/’ 
He said Mr. Pogash didn’t figure right and he 
should go over it again, maybe he made a mis-
take.

Q What did Pogash say? A Mr. Pogash 
said, “ I am sorry, Mr. Kaufer. I think I could 

10 figure. You could have another account if you 
wish to, but the figures are correct, but you 
should take inventory again and see if there is 
a mistake somewheres.”

Q Did you take inventory again? A No, sir.
Q How long had Pogash been working in the 

store before he made that report? A A couple 
of days.

Q What was he doing during these couple of 
days? A  Looking over the books.

20 Q Were you there? A Yes, sir.
Q Did you talk to him at all? A Yes, sir.
Q Did he ever ask you any questions about 

the books? A Not as I know.
Q 'What did you talk to him about? A I 

just asked him when it will be finished. He 
said, “ In a day or so.”

Q He didn’t ask you about any records and 
sales? A Sometimes if Mr. Kaufer didn’t re-
member a sale, how it was, then he asked me if 
I remembered.

Q Do you remember having talked with 
Kaufer and Pogash about the records? A About 
something.

Q Was there any discussion as to what the 
records should be and what they should not be? 
A No, sir.

Q Did Pogash ever put any matters up to 
you and Kaufer to decide as to what the entries 
should be or where the money came from or 

4 0 went to? A No, sir.
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Q Why didn't yon take inventory again 
when Pogash asked yon to do it? A We were 
thinking of taking an inventory later on. There 
was some work to he done. We were thinking 
of finishing everything it should be cleaned np, 
and then take inventory.

Q Any other reason why yon didn't want to 10 
take inventory? A  No.

Q How long did it take to take the inventory 
for Mr. Pogash? A I didn’t take any inven-
tory for Mr. Pogash.

Q Never? A  No.
Q At no time? A No, I didn’t.
Q Did you help Mr. Kaufer to take inven-

tory? A I helped Mr. Kaufer take inventory 
on September 15, 1922, for Mr. Pogash.

Q That is the only time? A No, sir. Then 20 
in January or February again I took with Kau-
fer inventory, not for Mr. Pogash but for our 
own use.

Q Why did you take the January inventory?
A In January or February, the year was over, 
and we wanted to see how much stock we had 
on hand and see what was done.

Q You didn't take any in March? A  No, sir.
Q In January and February, did Mr. Pogash 

make a report? A No, sir. ^
Q That was the inventory you took yourself?

A Yes. Mr. Pogash was not in in January or 
F ebruary.

Q This lawyer you went to see told you to 
get some merchandise and sell it? A Yes.

Q What did you do? A I went to New York 
and I saw a man, a dealer, and I asked him if 
he could use any merchandise. He said, “ Yes.”

Q Did you tell him what you were going to 
do? A No, sir. 4U
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Q Yon didn’t tell him yon were going to take 
it from the firm? A  No, sir. I said, “ Mr. 
Mazer, if yon are interested in merchandise I 
got some skins you could use.”  He came and 
whatever he was interested to buy I sold him

Q Did yon have a list made up before he 
jO came there? A No, sir.

Q You had no list at all? A No, sir.
Q And this other Mr. Eothman was wrong 

when he said that there was a list? A After 
Mr. Mazer bought the merchandise.

Q After he bought or after he left? .A After 
he bought the merchandise.

Q That was written down? A Yes, on a 
piece of paper.

Q How did you go about picking out the furs! 
20 A  I didn’t pick. I asked Mr. Mazer, “ Do you 

want to buy this?”  When I opened the safe he 
looked at the merchandise and whatever he 
wanted he picked out and put away on a side, 
and so on. Whatever he put away on a side that 
I copied on a piece of paper and I gave him 
prices.

Q He was only willing to take $1,600 worth 
of goods? A Yes, sir.

Q Did you try to sell him more? A Yes,sir. 
30 Q What did you do with the rest of the mer-

chandise? A It was back in the same place it 
was.

Q Why didn’t you take that away? A I 
didn’t want to.

Q Why? A  Because I couldn’t sell it. I 
didn’t want merchandise.

Q Was it any good? A Yes, but he was not 
interested to buy.

Q Why didn’t you take it away? A I didn’t 
4 want merchandise.
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Q Didn’t the lawyer tell you to take as much 
as you could get from the store? A He told 
me to get a man and sell him the merchandise 
and get ahold of some cash money.

Q He didn’t tell you to take merchandise?
A No.

Q You knew the merchandise that was left 3 0 
was worth money and you could have sold it?
A Yes.

Q Why didn’t you take it? A Because I 
didn’t want to take merchandise.

Q That is the only reason? A  Yes.
Q You thought that Kaufer had taken away 

about $10,000 of your money, didn’t you? A 
The profit should be $10,000. Mr. Kaufer would 
only take away $5,000, not $10,000.

Q According to your idea, Kaufer had taken 20 
away $5,000 of stuff of yours? A Yes.

Q You thought he trimmed you out of $5,000 
and you had an opportunity to take all the furs 
away and you didn’t do it? A Yes.

Q And you only took $1,600 worth? A Yes, 
sir.

Q How much do you think was left? A I 
think about $2,500 or $3,000 merchandise.

Q And why did Mazer say he would not take 
the rest of the stuff? A It was of no market 
value for him. He was a dealer in skins and 
he bought what he could re-sell and realize 
money.

Q What was left? A Merchandise there was 
no demand for, ready-made garments, coats. 
They were old models; he was not interested 
to buy.

Q How about skunk skins? A There was 
no demand for skunk skins. There is no demand 
even today. 40
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Q He bought some, didn’t he? A Some 
good skins. Whatever he was interested to buy 
he bought.

Q How many skunk skins did he buy? A 
Mr. Mazer? I don’t think he bought many.

Q Mr. Blank bought skunk skins, didn’t he? 
10 A  Yes.

Q Why didn’t Mazer want the wolf skins? 
A I don’t know why he didn’t. He said he is 
not interested in it.

Q Why didn’t he want the foxes? A He 
bought some.

Q Why didn’t he buy them all? A He took 
them all.

Q He seemed to have left six for the receiver. 
A They were made up; not foxes; ready-made 

2o garments.
Q Did you tell Mazer to buy the made-up 

garments? A Whatever he was interested in.
Q Did you sell Mazer everything but made- 

up garments? A Whatever he was interested 
in.

Q I am not asking you that. Were there any 
skins that were not made up that Mazer did 
not buy? A Yes, sir.

Q There were? A Yes, sir.
30 Q Just because he was not interested in 

them? A Yes.
Q Did he go to Hollander’s; did he look at 

the stuff there? A No, sir.
Q Why not? A I didn’t take him to Hol-

lander’s.
Q Why not? A I didn’t take him. How 

could I go there if I didn’t have no receipt. I 
didn’t have what to show.

Q Who is this man Mazer? A He is a 
dealer.
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q  is he related to you in any way? A No 
way at all.

Q Never been in business with you? A Never.
Q Never occupied the same office you did?

A Yes.
Q When? A He had an office with me when 

I was in business on 28th street. po
Q How is he related to you? A No relation.
Q How did you happen to go to him? A 

He is a dealer and I  know he buys merchandise.
Q That is the only reason you picked him 

in preference to anybody else? A Yes.
Q How long did you have an office together?

A About five or six months.
Q What business were you in then? A Deal-

ing business.
Q What? A Dealing in wholesale in skins.
Q Did you take anything out of the store on 20 

the Thursday before Mazer took the stuff? A 
Yes, sir.

Q What did you take out? A The mer-
chandise that I delivered to Mr. Blank.

Q Did you take anything in addition to that?
A No, sir.

Q That is all you took out? A Yes.
Q Where do you think that Pogash got the 

inventory figure that he used in his March 8th ^  
report? A I don’t know.

Q Haven’t you any idea? A No, sir.
Q It wasn’t the January inventory? A No, 

sir.
Q Are you sure about that? A I don’t 

know where he got that inventory figure.
Q Eut you know that it was not the same as 

the January inventory? A I don’t know.
Q Do you know whether it was the same as 

the September inventory? A No, it was not 
the same as the September inventory. H).
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Q How do you know that? A  The Septem-
ber inventory was about $13,000.

Q What was the January? A Around that 
figure.

Q Around which figure? A $6,000.
Q How was the September inventory taken? 

3.0 Who took it? A  I and Mr. Kaufer and a girl 
named Miss Meyerson.

Q How did you take it? A Market value.
Q I mean, how did you take it? Who called 

it off? A I did.
Q Who fixed the values ? A  Mr. Kaufer and 

the girl.
Q Who wrote it down? A The girl, Miss i 

Meyerson.
Q How did you take the January inventory? 

2° A The same way.
Q On what sort of paper? A On a plain 

letterhead of paper.
Q How many inventories did you take in 

the store that you remember? A The Septem-
ber and the January or February; just two.

Q Only two? A Yes.
Q When Pogash showed you from his report 

that the firm lost $2,200, did you ask him how 
he arrived at that figure? A He did not show 

30 me a report. He said, according to the books, it 
showed a loss.

Q Did you ask him how he arrived at it? A 
No, sir.

Q You didn’t ask? A No.
Q Weren’t you interested? A I didn’t ask 

him.
jfc. Q You were interested, then? A I was in-

terested but I was shocked; I did not ask him.
Q You didn’t ask any questions as to how 

he arrived at the $2,200 loss? A No.
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Q Did you make any inquiries at all about 
it? A The only inquiry I made was if Mr. 
Kaufer didn’t overdraw his account, he should 
give me on a separate piece of paper how much 
Mr. Kaufer withdrew. He wrote it out on a 
separate piece of paper and gave it to me.

Q He gave you a statement of Kaufer’s with- j  q 
drawals? A Yes.

Q That was all you were interested in? A 
Yes.

Q How were you interested? A Because it 
made me think where the profit went to. Mr. 
Kaufer kept drawing money all the time.

Q How did that affect the profit? A If Mr. 
Kaufer overdrew his account and some money 
was not charged against him it would affect the 
profit.

Q Did you find anything like that? A I ^0 
don’t know. I think I did. There was some 
checks should have been charged against him 
and was not.

Q Did you check the amount of sales ? A 
I did not check up sales at all.

Q Did you look up the sales book? A Not 
on that day.

Q You didn’t do anything of that sort until 
Mr. Greenberg went over it with you? A No.

Q And without anything further you went 
to see Citret? A It was a couple of days later.
I was at the Quality Fur Dressing Company 
and I happened to tell them about this case, what 
should I do. There was a bookkeeper there. His 
name is Bennie Eisen. I said to Mr. Eisen that 
Mr. Pogash told me I was trimmed by Kaufer, 
so he said, “ If Mr. Pogash said that I would like 
to hear it.”  And he called on the telephone,
Mr. Eisen did, and Mr. Pogash came down to the 
Quality Fur Dressing Company and we started  ̂U
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talking about this matter again, how this thin* 
happened, and then Mr. Pogash said in the front 
of Mr. Bennie Eisen, and Mr. Bernstein and 
Panzer. The three of them heard what Mr. 
Pogash said.

Q What did he say? A  That consciously 
or unconsciously I was trimmed by Mr. Kaufer.

Q That is what Pogash said? A Yes.
Q And you sent for Pogash in order that 

Pogash would make that statement in front of 
Eisen? A I didn’t phone. Mr. Eisen phoned.

Q That is the reason Mr. Pogash was sent 
for, that you would have witnesses to that state-
ment? A Yes.

Q When did Pogash tell you that before? A 
Right in the store.

Q In front of Mr. Kaufer? A No, Mr. 
‘̂ 0 Kaufer did not hear. I asked him what is the 

reason. He said Kaufer trimmed me.
Q So Pogash told you twice? A Yes.
Q Did he tell you in the store that Kaufer 

had trimmed you consciously or unconsciously? 
A No.

Q He only told you that at the Quality? A 
Yes.

Q Did he take his books with him when he 
went there? A No, sir.

Q Did he know why they sent for him? A 
No, sir. He didn’t know why they were calling 
for him.

Q What did they tell him they wanted from 
him? A Bennie is a friend of his and called 
Pogash. He said, “ I would like to see you for 
a couple of minutes.”  He was around the neigh-
borhood and came in.

Q What did Bennie tell Mr. Pogash? A He 
started talking about this matter between Kaufer 

4H and me, what he knew about it, so he started
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talking with Mr. Pogash why there is no profit.
He asked him what he thought the profit should 
be and he said he agreed with me that the profit 
should be about $10,000 or $12,000.

Q And during all those remarks nothing was 
said about an inventory? A No, sir.

Q Nothing at all was said about it? A No. 10
Q Do you know how an inventory would 

affect profit and loss? A I don’t know.
Q Do you know what difference it would 

make if the inventory would be big or small?
A Now I know if the inventory would be big it 
would be more profit.

Q And you say you knew nothing about it at 
that time? A No.

Q You don’t know what difference an inven-
tory would make? A What do you mean? ^0

Q How can you tell in your business whether 
you make money or lose money without taking 
an inventory? A Of course you can’t.

Q Then you must have known that Pogash 
had some inventory when he made the report of 
March 8th ? A He said he only had the January 
or February inventory.

Q Do I understand you to say now that Po- 
gash told you when you were discussing the 30 
March 8th report that the inventory which he 
used in that report was the old January inven-
tory? A Yes, sir.

Q You say that now? A Yes, sir.

By Mr. Schotland.

Q Mr. Rothman, on Saturday, March 17th, 
did you take any money out of the cash register?
A I did not even go to the register.

Q Answer my question. A No, I did not. 40
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Q Was there any money in the register? A 
I don’t know.

Q Did you see any money in the register? 
A No, sir. Usually at night when we went 
away Mr. Kaufer took the money with him.

10 By Mr. Hannoch.

Q You don’t know if he did it this Saturday? 
A I was not in the store. Mr. Kaufer closed 
the store Friday night.

By Mr. Schotland.

Q Are you sure Mr. Kaufer took the money 
out? Did he leave it in the safe? A He always 
took it with him.

Q So you didn’t expect any money in the 
register Saturday morning? A Nothing at all.

Q Did you ever on any previous occasion 
find money in the cash register on Saturday 
mornings? A Only a few dollars for petty 
cash.

By Mr. Hannoch.

Q What do you mean by petty cash? A A 
couple of cents or dollars in the cash register. 

30 Q What was that for? A  It was used for 
car-fare.

Q What else was it used for? A That is all. 
Q Why did they leave it in the cash register 

on Saturday? A Not only on Saturday—every 
day.

Q Why was there any money left in the cash 
register for Saturday? A It was not on Satur-
day.

Q Saturday you never had any petty cash? 
A Yes, it was only petty cash in the register.
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Philip Mazer, direct.

Q Kaufer was not there on Saturday, was 
he? A No.

Q Who was to use the money on Saturday?
A Nobody.

Q What did you have it there for? A We 
left it in the register every day.

Q You say you never used any money on Sat-  ̂q 
urday for car-fare or anything else? A  I don’t 
know; maybe sometimes I did.

Q Who took in the money on Saturday?
A Mr. Kaufer’s daugher. I gave the estimates 
and she took the money.

Q You took the money in, too? A Yes.
Q This Saturday morning, when you came 

there for the purpose of selling the merchandise 
and getting what cash you could, you tell us you 
didn’t open the cash register to see if there was 
any money there? A No, sir. 2v

PHILIP MAZER, a witness produced on the 
part of the defendant, being duly sworn ac-
cording to law, on his oath deposes and says:

Examination by Philip J. Schotland.

Q What is your address? A 202 West 30 
Tweny-ninth street, New York City.

Q What is your business? A Fur dealer.
Q Wholesale or retail? A Wholesale and 

retail. Anybody comes in that I can sell to.
Q How long have you been in the fur busi-

ness? A For myself I am twenty-three years; 
in the trade I am thirty-four years.

Q Do you know Jacob Rothman? A Yes, sir.
Q On March 17th of this year did you buy 

any furs from him? A Yes.  ̂ )
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Q From the store in Orange street, Newark? 
A I can’t remember exactly the date, but I 
bought from him on a Saturday; I don’t re-
member the date.

Q How much worth of merchandise did you 
buy from him? A $1,600.

10 Q Did you pay him $1,600? A Certainly.
Q Did you buy the furs at market or less 

than market price? A Market price.
Q According to the value? A Yes.
Q Did you buy any goods you did not need 

because they were cheap or did you just pick 
out whatever you could use? A I bought any-
thing I could sell in my store.

Q Do you remember exactly the items—the 
names of the different pieces and how many

20 kinds you bought? A No, I could not remember.
Q Have yoii got the bill that you received 

from Rothman at the time you bought it? A 
Yes, I have got it. I haven’t got it with me.

Q Where is it? A I got it in my place.
Q Are you sure that all you bought was 

$1,600 worth? A Positive.
Q What became of the goods? How were 

they moved out of there after you picked them 
out? A What do you mean; I don’t under- 
stand.

Q How did the goods get to your place? A 
Mr. Rothman delivered them to me with a truck.

Q Mr. Rothman engaged a truck and had the 
goods delivered to your place in New York after 
you picked them out? A Certainly after, not 
before.

Cross examination by Mr. Hannoch.

4q Q How did you pay for the furs? A Cash.
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Philip Mazer, cross.

Q You brought the cash with you? A Yes, 
sir.

Q And paid for the furs that morning? A 
I did not bring with me the cash, but I paid him 
in New York in cash.

Q In New York? A Certainly; not here.
Q When did you learn first that these furs 10 

were to be offered for sale? A He told me a 
few days or a week before.

Q Did he make an appointment with you to
come over? A Certainly.

Q It wasn’t your truck that came over? A
No.

Q Do you know how you happened to come 
over Saturday? A  I came on a Saturday be-
cause it was more convenient.

Q Did you know who Rothman’s partner 20 
was? A Yes, I know Mr. Kaufer. I used to 
stay with him together last year in the store.

Q You knew that Kaufer was Rothman’s 
partner? A Certainly.

Q Did Rothman tell you that Kaufer knew 
about this sale? A Rothman didn’t tell me. I 
know Kaufer is a man what he keeps Saturday 
his own and I didn’t ask Rothman for Mr. 
Kaufer.

Q You didn’t ask Rothman anything as to 30 
whether Kaufer was satisfied with this or not?
A I supposed they were always satisfied.

Q You didn’t ask him? A  I didn’t ask him.
Q How long were you in the store that Sat-

urday morning? A About an hour and a half.
Q Who was there besides you? A Another 

boy.
Q And yourself? A Yes, and Mr. Rothman.
Q Who helped pack the goods up? A Mr. 

Rothman and the other boy. 40
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Q Did you stay until they were packed up 
and did you see that they were put on the truck? 
A  No, I did not stay there because I know he 
keeps his word good.

Q Did you get a list of what he brought? A 
No. I just bought it and it was figured on a 

1 0  piece of paper, and after we made out the whole 
amount, and after when the truck got to New 
York and nothing was missing, I paid him,

Q Did you make the amount in a lump sum 
for the whole lot or so much for each article? A 
We had on a piece of paper. We were figuring 
and after the whole amount was so much.

Q You paid a lump sum for the whole lot? A 
Just what I bought. He had left goods that I 
didn’t want to buy.

20 Q Were you there when the truck was loaded? 
A No.

Q You don’t know how many trucks went 
there, or anything about it? A What do you 
mean we need trucks for $1,600 worth of goods?

Q How were these goods brought to your 
place? A By a truck.

Q How many bundles? A Two sacks.
Q Just two bundles? A Two bundles.
Q Did you go to New York alone or with 

30 Rothman? A With Rothman.
Q Rothman went with you? A Yes.
Q Where were the furs when you left? A 

The furs I left in the store. They were sup-
posed to send me the furs with the truck.

Q So when you and Rothman left the store 
the furs were still in the store? A Yes.

Q And Rothman went with you? A We 
went to Rothman’s house, and from the house 
we went.

46 Q Where? A To New York.



Philip M azer, cross.

Q You and Bothman? A Yes.
Q So when you left the store the furs were 

not packed yet? A  Yes, they were packed.
They packed them when I bought them. It is 
not so much work. They were packed in bundles.

Q The store was open? A When I came
in? Certainly. 10

Q When you left? A Certainly.
Q Who was in charge? A A boy there.
Q Did Bothman go all the way to New 

York with you? A Yes.
Q How long did he stay in New York that 

day? A In the afternoon, maybe 2 or 3
0 ’clock.

Q Then he left you? A Yes.
Q Can you identify the boy who was in the 

store? Can you describe him—what kind of a 
boy was he, old or young? A Twenty-five or 
thirty years old.

Q Was he blind in one eye? A He looked 
so. He was a little side-looking.

Q Do you know his name? A I can’t re-
member.

Q Was he a relative of Bothman’s? A No,
1 don’t think he is a relative.

Q Do you know if his name is Herman Both-
man? A He is not Bothman. 3U

Q Are you related to Bothman? A No.
Q You were in business with him in New 

York? A Yes, sir.
Q For how long? A One year.
Q Were you in business together, or what?

A We just stayed together in one store. I was 
doing for myself and he was doing for himself.

Q Had you ever purchased any furs from 
Bothman before you bought this lot? A Yes, 
sure, sometimes he buys from me and some-
times I from him.
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Q Why did you pay him in cash? A Why 
I paid him in cash? Because he told me he 
wanted to have cash. What’s the difference to 
me?

Q Did you draw the cash out of your hank 
or have it in your store? A  I didn’t have it at 

10 that time and I was lending the cash by a few 
people, not by one.

Q You borrowed the cash? A Yes.
Q Do you know from whom you borrowed 

the cash? A Certainly.
Q From how many different people did you 

borrow this cash? A Three different people.
Q Did you put the money in the bank? A 

No.
Q Did you have a bank account at that time? 

20 a  Yes, sir.
Q Check account? A  Yes, sir.
Q Rothman tell you he wanted so much cash? 

A He told me he wanted cash. What’s the 
difference to me?

Q Did he tell you why? A No.

Cross examination by Mr. Krohn.

30 Q Do you know Hyman Rothman by name? 
Do you know anybody by the name of Hyman 
Rothman? A No.

Q Were you in the store in New York when 
these goods were delivered by truck? A Yes.

Q Was Mr. Rothman with you? A Yes.
Q What time of the day was it? A It was 

in the afternoon about 12:30 or 1 o ’clock.
Q What time did you leave the store on 

Orange street? A  11:30, maybe 12 o ’clock. I 
4 0 don’t remember exactly.



81

Philip Mazer, cross.

Q Did you get a bill or a receipted bill from 
Mr. Rothman for these furs? A I got a bill, 
yes.

Q When did you get it? A I got it in the 
store in New York.

Q When did you get it? A We had a memo-
randum made out in the store when I bought 10 
the goods and when I saw everything, and after 
he gave me the bill but he didn’t mark every 
single item separate. He marked the whole lot 
and gave me a bill on a statement of Kaufer & 
Rothman.

Q How long after the Saturday that you 
bought the furs did you give him the money ? A 
In the store at my place.

Q Did you write over the memorandum on a 
bill-head before you left Rothman’s store? A gn 
No, sir.

Q Did you ever get a bill which was written 
on a bill-head of Kaufer & Rothman? A It was 
a statement of Kaufer & Rothman, not a bill.

By Mr. Hannoch.

Q Can you send that statement to Mr. 
Schotland? A I will.

By the Special Master. ^

Q Have you got any paper showing the items 
you purchased? A No, no items.

By Mr. Hannoch.

Q How much of the furs in the store did 
Rothman sell you? A I couldn’t say.

Q Was there any stuff left when you and 
Rothman left? A  Yes, certainly there was.

Q There were some things left? A Yes. 4^

m
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Abraham A. Kaufer, direct.

Q And the boy was in the store when you and 
Rothman went away? A  Yes.

Q And you did see what was packed in the 
truck before you went away? A It was packed 
at the time.

Q You got all you paid for? A Yes, sir. 
10 If not, I wouldn’t pay him.

JACOB ROTHMAN, recalled.

Examination by Mr. Schotland.

Q During one of the examinations you had 
promised to get a duplicate statement from 
Klein? A Yes.

20 Q Did you go to Klein and ask him for a 
duplicate statement? A  I did.

Q What did he tell you? A Mr. Klein said 
that Mr. Kaufer was there last week and he gave 
him the statement.

ABRAHAM A. KAUFER, recalled. 

Examination by Mr. Krohn.

Q Did you go to New York last week to see 
Mr. Klein? A Yes, sir.

Q Did you ask him for a bill for the balance 
of $600 which Mr. Rothman claims to have 
paid? A Yes, sir.

Q What happened? A He promised to mail 
it to me.

Q Did you get it? A No, sir.
Q Did you go after it? A Yes, sir.
Q With what result? A No result.40



Abraham A . Käufer, direct.

Q The Receiver’s inventory shows that he 
found the following merchandise in the store 
when he took possession: One muskrat coat
What is the value of that? A About $225.

Q One Hudson Seal coat—What is that 
worth? A About $150.

Q Sixteen dried wolf skins—What is the 10 
value per skin? A About $12 per skin.

Q Thirty-four skunk skins—What is the aver-
age value per skin? A  About $1.

Q One otter skin—What is the value of that?
A About $7.00.

Q Six dyed fo x es— What is the value of that?
A About $15 apiece.

Q Seventy shears—What are they worth? A  ̂
About fifty cents or sixty cents apiece.

Q Fifteen boxes assorted trimmings, tails 2o 
and heads—What is the value of the fifteen 
boxes? A About $100.

Q Twenty-two pieces of linings—What is the 
value of that? A About $75.00.

Q Five pieces of cloth remnants—-What is 
the value of that? A About $10.

Q One-half dozen scarfs—What is the value 
of that? A About $30.

Q There was. some stuff over at the Joseph 
Hollander & Co. plant, belonging to the co- 30 
partnership. There were 116 muskrats; how 
much were they? A About $1.60 apiece.

Q There was some merchandise supposed to 
be at the plant of the Quality Fur Dressing 
Company. There were nine coon skins—How 
much were they wbrth ? A About $4 apiece.

Q Forty-three skunk skins—What was the 
value of that? A About $2.30 apiece.

Q Two American mink skins. What were 
they worth? A About $28. 40
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Abraham A. Kaufer} cross.

Q Three weasel skins—What were they 
worth? A About $.25 apiece.

Q Mr. Rothman testified that this stuff which 
was at the Quality Fur Dressing Company that 
I have just mentioned was receipted for by him 
received and taken to the place of business of the 
co-partnership at Orange street and put into the 
business. Is that true? A I never received 
that.

Q He says that this happened within a week 
or ten days before March 17, 1923. Is that true? 
A No.

Examination by Mr. Schotland.

. Q Do you remember those particular items 
that you have just testified about? A Yes.

Q Do you remember just exactly what price 
you paid for those items in the inventory? A 
No, sir.

Q You do not? A That was the prices I 
paid, about.

Q Those prices that you testified to, are 
those the same prices as those that you put in 
the inventory for those goods? A About the 
same.

Q What did you say the muskrat coat was 
worth? A About $225 from my estimate.

Q How much did you put it in the inventory 
for? A I don’t remember. Whatever we 
agreed, Mr. Rothman and I, to put in the in-
ventory.

Q1 You don’t remember how much you put it 
in the inventory for? A Not exactly.

Q But you now say that in your estimation 
it is worth about $225? A Yes.

Q And what did you say the Hudson Seal 
coat was worth? A $150 about.
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Abraham A. Kaufer, cross.

Q How much did you put that in the in-
ventory for? A I can’t remember. Whatever 
we agreed on.

Q This $150 price is what you put on now, 
you don’t remember whether you put it in the 
inventory for more or less? A No, sir.

Q What about the dyed wolf skins. How 
much were they worth? A $15.00 apiece.

Q How much did you put them into the in-
ventory for? A For less.

Q You remember that? A About that price.
I can’t remember exactly.

Q You don’t remember what you put them in
the inventory for? A  No.

Q The skunks, how much do you say they 
were worth? A  About $1 apiece.

Q How much did you put them in the in-
ventory for? A From my knowledge about the 
same.

Q How much did you pay for those skins? A 
We paid more, but we used the best ones. There 
were different qualities when we bought them.

Q How much did you pay for the skins that 
you had let in the store? A We have used 
some of them. I can’t tell the price of the 
skins left in the store?

Q You didn’t use what you have left? A 30 
We bought them before with other stuff, better 
and worse.

Q How much did you pay per skin ? A Some 
$1.00, some $3.00, some $2.50, and some we paid 
less.

Q Did you say positively that they were 
only worth $1.00 per skin? A I didn’t say 
positively. I said they were about that.

Q Approximately? A Yes.
Q Is that what you mean by all the prices?

A Yes. 40
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Q And you haven’t any knowledge what you 
carried them in the inventory for? A The in-
ventory sheet was taken away with the papers.

Q You have given a value on the shears that 
were used in the manufacturing part of the busi-
ness. How much did you pay for the shears? A 
About $1.50 a pair.

Q And you had seventy of them? A We 
had more than that but we used them before.

Q But when the receiver took possession he 
found seventy left? A Yes.

Q And you price them now for how much? A 
Fifty cents or sixty cents apiece.

Q How much did you carry them in the in-
ventory for? A For about that price.

Q About which price, the price you bought 
them for or for fifty or sixty cents? A The 
price I paid.

Q At $1.50 a pair? A Yes.
Q You have given us an estimate now of the 

value of the contents of fifteen boxes of assorted 
trimmings of tails and heads. How much did you 
say that that is worth ? A About $100 or a little 
over.

Q How much did you carry that in the in-
ventory for? A I don’t remember what I put 
it down then.

Q You haven’t any idea? A No, sir, about 
the same price, to my knowledge.

Q But you are not positive as to the price 
you are putting now nor as to the price you 
put it in the inventory for? A No.

Q Those twenty-two pieces of lining, what 
price do you give for that per piece now? A 
I didn’t give a price per piece.

Q What price did you give? A I can’t tell 
the price per piece because they were different 
odds and ends.
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Abraham A. Käufer, cross.

Q What price do you now make them? A 
A reasonable sum.

Q What is that reasonable sum? A About
$10.00.

Q You don’t remember what you testified 
to five minutes ago? A No.

Q What did you testify to? A About $20.
Q Are you sure now you said $20 ? A About

$20.
Q Are you sure that you said $20 about five 

minutes ago? A No, sir, I am not.
Q You don’t remember what you said about 

five minutes ago when Mr. Krohn asked you? A 
About $20.

Q Are you sure that is what you said? A I 
am not sure.

Q Why aren’t you sure? A Because my 
memory is very poor; I can’t remember.

Q You can’t remember the length of time 
between direct examination and cross examina-
tion? A No.

Q Mr. Kaufer, you testified to the value of 
five pieces of cloth remnants that the receiver 
took possession of? Do you remember just what 
those cloth remnants were? A Yes, sir.

Q What kind of remnants were they? A 
Some black cloth and brown cloth.

Q And what were they being saved for? 
A They were left from the business. They 
were left in the store.

Q Could they be used for customers? A 
Yes; in fact, one of the pieces belonged to a 
customer. She asked me for it. She left it 
there to be made into a suit and we didn’t make 
it. Now she came to me and asked me for that 
piece of cloth, for which I will have to make 
good.

10
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, Q That is one of the pieces that the Receiver
sold? A Yes, sir.

Q Now you have not testified to their value 
at that time. What do you say they were worth 
at that time? A About $20.

Q Those five pieces? A Yes.
10  Q How much did you carry them in the in-

ventory for? A  I suppose for about the same.
Q Do you remember; do you know for sure? 

A  No, sir.
Q And this value that you now put on is that 

approximate or is it positive? A It is about 
positive. It is approximate.

Q Now Mr. Kaufer, the statement of the busi-
ness that you got from Flink & Krohn, the ac- 

t countants, which is called the audit report of 
March 8, 1923, was that a correct statement as 
far as you know, of the business done, and the 
amount paid out for merchandise? A Yes, sir.

Q I notice in Exhibit B. of that statement 
that the amount of business done in the store 
between September 15, 1922, and March 8, 1923, 
is $39,199.56. A Yes, sir.

Q And that the total cost of the merchandise 
together with the labor, is $35,145.29? A' Yes, 

30 sir.
Q You know that to be correct? A Yes, sir.
Q Now these figures do not include the over-

head expenses, do they? They only include 
the goods you purchased and the labor you put on 
the garments? A According to the statement. 
Whatever the statement is I presume it is right.

Q Your salary and Rothman’s salary and the
rent and all other business expenses are not
figured, in that part of the statement, are they?

, A No.40
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Abraham A. Kaufer, cross.

Q And that part of the statement shows that 
the gross profits that yon made on $39,199.50 
consisting of sales, is $4,054.27. Is that right? A 
Yes.

Q This $39,199.56 consisting of sales, were 
all retail sales, were they not? A No, sir, there 
are some wholesale sales, too. 10

Q What kind of wholesale sales did you make?
A Skins, sold to dealers and different people 
during that time.

Q How much worth of skins did you sell 
wholesale, do you know? A Between $5,000 
and $10,000— About $5,000.

Q To whom? A To different people.
Q You sold about $5,000 worth of skins at 

wholesale? A Yes.
Q And your books will show that? A Yes.
Q Did you sell those skins at wholesale at 

a profit or loss? A A small profit.
Q How much of a profit? A Ten per cent, 

about.
Q The skins that you sold at wholesale you 

sold at an average profit of ten per cent.? A 
About that. Sometimes less. Very seldom less. 
Always more.

Q Mr. Kaufer, I didn’t invent this ten per 30 
cent. Didn’t you say that the skins you sold at 
wholesale averaged a profit of ten per cent.? A 
Yes, and sometimes at a loss.

Q Do you remember my asking you whether 
you sold those skins at a profit or at a loss, and 
you answered me that you sold them at a profit 
of about ten per cent.? A I said about, but 
sometimes we were forced to sell below cost in 
order to settle our bills.

Q When was that? A During that time.
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Abraham A. Kauferf cross.

Q When? A Between August and March 
17th.

Q You were only in business from September 
15th to March 15th. Exactly -six months. This is 
the statement rendered from September 15th to 
March 8th, isn’t it? A Yes.

10 Q You were only in business exactly six 
months? A Yes, sir.

Q And during the time that you were in 
business, you paid off, in addition to the busi-
ness creditors, $10,000 worth of outside debts, 
didn’t you? A What we owed.

Q But it was an outside debt, outside of mer-
chandise purchased? A Not outside, out of 
the business, that I loaned.

Q That was a $10,000 debt that you owed 
20 before this partnership was formed for this 

store on Orange street, wasn’t it? A For 
merchandise used in the store.

Q The $10,000 that you paid off, which was 
on a note to your sister-in-law was a note that 
you owed before this co-partnership for this 
particular store in Orange street was formed, 
wasn’t it? That is true? A  We both owed 
that money, me and Mr. Rothman.

Q But you owed it before this partnership in 
30 this store was formed? A Yes.

Q And you paid it off out of the money that 
came into this partnership? A Yes.

Q That is true? A Yes.
Q That is the money that is charged to your 

personal account—most of it is? A Yes.
Q $5,000 of that is charged to your personal 

account, is it not? A Yes, sir.
Q And that was paid off during these six 

months that you were running this business? A 
Yes, sir, but that is not $10,000.
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Q But you paid out $10,000? A Yes, sir.
Q When was it that during this six month 

period, you had to sell merchandise at a loss in 
order to pay your bills? A About the month 
of December.

Q In the month of December ? A Yes, about.
Q Can you point out in December sales just 10 

what merchandise you sold at a loss? A We 
sold so many items I can’t point them out and
remember what we sold.

Q Can you point out any item that you sold
at a loss at any time during the existence of this 
particular co-partnership? A Yes.

Q Point them out, please. A We sold some
black foxes to Mr. Klein.

Q What else did you sell at a loss that you 
can point out? A We sold things very cheap, 20 
sometimes below cost. I don’t remember ex-
actly when and what.

Q Can you point them out? A No, sir, I 
can’t remember, how can I point them out.

Q You can write and read, can’t you? A 
Yes, sir.

Q Now, Mr. Kaufer, outside of the $5,000 
worth of furs that you say you sold at whole-
sale— A About $5,000.

Q About $5,000 worth of furs that you sold 30 
at wholesale did you sell any garments to any 
retail customer or make up any garments to a 
retail customer at a loss? A Yes, sir.

Q Why did you do that? A In order to get 
some money in.

Q Can you point out any single retail sale at 
a loss? A Yes, sir.

Q Then point it out, please. A I made a 
coat for $500 for a party in Trenton, N. J. She 
returned that coat, that is, she refused to take 4 q
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Abraham A. Kaufer} cross.

that coat and on that particular coat we lost 
about $150.

Q You mean because the customer refused to 
take it? A Yes, sir.

Q You didn’t sell it to her at a loss in the 
beginning? A No, sir.

10 Q It was only because she refused to take it? 
A Yes.

Q Did you sell the coat? A We sold it 
later. We made it over and lost all the labor 
which it cost us, about $150. It brought a loss 
of about $150. That is one particular item that 
I remember.

Q Can you remember any single item where 
you sold to a retail customer any garment at a 
loss? A Yes.

20 Q Who? A I will look over the books and 
I will find a couple of names.

Q Do you remember about what scarfs you 
sold at retail for a loss? A Yes.

Q Why did you sell them at a loss? A Be-
cause they were old-fashioned. They were out 
of fashion.

Q You were one in business in this co-part-
nership for one season? A Yes, sir; but I had 
carried over goods from the New York store and

30 also from 460 Orange street at my old store 
which was taken in in the inventory.

Q Now, let me get this. The original inven-
tory of merchandise that you put in when this 
co-partnership was formed, which is set forth in 
the audit report dated September 7, 1923, and 
which shows that you put in $13,688.57 worth of 
merchandise. A Yes, sir.

Q It is part of that merchandise that you 
now say was old-fashioned and had to be sold 
at a loss? A It might have been.40
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Abraham A. Käufer, cross.

Q It is part of that merchandise? A Part 
of that and part from the New York store.

Q Doesn’t that include all of the goods from 
the New York store? A  No, sir.

Q Part of the goods, then, that you took over 
from the New York store, and part of the goods 
that was put into your personal inventory, were 10 
old-fashioned? A Yes.

Q And had to be sold at a loss? A Yes.
Q In other words, they were worth less than 

what they were carried in the inventory? A 
Well—

Q They were worth less than what you car-
ried them in the inventory for? A Yes.

Q If part of the goods that you carried over 
from the New York store and that you put in 
from your personal store in Orange street, were 20 
worth less than the inventory price, why did you 
add 10 per cent, to the inventory when this part-
nership was first formed? A It cost me 10 per 
cent, to carry that goods.

Q That is why you added 10 per cent, to the 
inventory and charged the co-partnership? A 
Yes, we agreed to that.

Q Even though the merchandise was worth 
less than what you carried it in the inventory 
for? A Yes. 3°

Q About how many cases do you remember 
where you sold merchandise at retail at a loss?
A One particular item I know now. I remem-
ber now we had a Hudson Seal sable from the 
New York store. It was charged $45. Mr. Roth-
man has charged me $45 apiece for them, and 
when we took inventory we have taken them in 
stock for $20 or $25 apiece.

Q When you took what inventory? A In 
the month of March. 4 0
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Q Were there many of those? A Quite a 
few.

Q How many? A About ten or fifteen.
Q But I am asking you about sales that you 

made to a customer. I  am not asking you about 
the inventory. I am asking you about retail 

10  sales to customers at less than cost? A Yes 
sir, we have sold some things less than cost.

Q At retail? A Yes.
Q Much? A Quite some.
Q Why? A Because it was the end of the 

season and things got out of fashion.
Q When was it that you sold things at less 

than cost? A December and January. Also in 
February.

Q Can you point those out in the books? 
20  A I can go through them and see the sales and 

point them out.
Q You will do that? A Yes.
Q And have a list made before the next hear-

ing? A Yes.
Q Most of the business was making up gar-

ments for customers? A Yes, and some stock.
Q But most of the business was making gar-

ments to order for customers? A Yes.
Q Did you make any garments for customers 

at a loss? A No.
Q What profit did you charge on every gar-

ment that was ordered? A We charged about 
ten per cent., but by the time we got through 
the labor sometimes cost us more than we figured 
and we didn’t get that much.

Q Do you mean to say that when a customer 
came to you and ordered a coat you estimated 
the material and cost of what the labor would be 
and then added a ten per cent, profit? A I have 

40 figured overhead and labor and I figured mer-
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chandise and then figured about ten per cent, 
profit.

Q Suppose we take Schwartz, a Hudson Seal 
coat, with mink trimmings, order No. 1098, which 
you sold for $500. A Yes, sir.

Q Do you remember that? A Yes.
Q Do you remember the items that go to j q  

make up the cost of that? A Yes, about.
Q Did you use more than sixty skins of Hud-

son Seal? A Yes, sir.
Q How many skins did you use. A Seventy- 

five or more.
Q Which is it? A About seventy-five.
Q And the cost of each skin was hqw much?

A $3.25.
Q You are sure of that? A Yes.
Q And you remember how many mink skins 

you used for that coat? A About twelve. ^0
Q You used twelve. Ten wasn’t enough, was 

it? A According to the size.
Q I am talking about Mrs. Schwartz’s coat 

that you remember. A I don’t remember—ten 
or twelve.

Q How much do the mink skins cost? A  $15 
apiece.

Q Well, we will figure that you used ten skins.
How much did you use for lining? A About qq 
$25; the average lining.

Q And labor. Do you know how much it 
cost for cutting it? A The average is $100 for 
making a coat.

Q That is how you figured it? A Yes, sir.
Q According to your testimony, then, you 

figured up this particular garment to cost you 
$518.75? A We work ourselves and make up 
out profit on labor.

Q You mean you get paid for your own labor?
A Yes. 40
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Q Is that profit? A  Yes.
Q Mr. Kaufer, do you mean to say that when 

Mrs. Schwartz came into your store to order a 
fur coat, a Hudson Seal with mink trimming, 
you figured up that it would cost you, including 
the labor of yourself and partner, $518.75, and 
took the order for her to make up the coat for 
$500? A  At that time we had skins that cost 
us a little less than $3.25 apiece. Maybe the coat 
only came to $450, and I added, ten per cent., 
which is $50, and I charged $500. for the coat.

Q I asked you particularly about this par-
ticular coat. You said you remembered the order. 
A  This particular coat I have estimated that it 
stood us about $450.

Q But the figures that you have just given 
me amount to $518.75. A  We had different 

20 kjnds of skins. Some cost $2.50, some $2.75, and 
sometime we paid $3.25 for the skins, which the 
book will show.

The further taking of the evidence is inter-
rupted for the taking of the testimony of 
another witness.

^0 MR. BENJAMIN EISEN, a witness produced 
on the part of the complainant, being duly 
sworn according to law, on his oath deposes 
and says:

Examination by Herman Krohn.

Q Mr. Eisen, where do you reside? A 15 
Belmont Terrace, Newark, N. J.

Q Are you connected with the Quality Fur 
Dressing Company? A  Yes.



97

Benjcwnin Eisen, direct.

Q In what capacity? A Bookkeeper.
Q How long have you been with them? A 

Three years.
Q Do you recall in March of this year having 

a conversation with Mr. Pogash here, in the 
Quality Fur Dressing Company’s plant, relative 
to the business affairs of Käufer Fur Shop in 
the presence of Mr. Rothman? A Yes, sir.

Q Under what circumstances did you meet 
Mr. Pogash? A Mr. Rothman came down to 
the place one day and he told me that he had 
some trouble with Käufer, and he said that he 
didn’t believe things were going on right up at 
his place. I asked him who took care of their 
books, and he told me Flink & Krohn, and that 
Mr. Pogash came there to audit the books. I 
told him I would try to get Pogash to come to 
the place and talk it over with him and find out 
what the trouble was. I called up Pogash and 
he came down. He didn’t know what it was 
about. He thought he was coming down to see 
me. He came in and I asked him what the 
trouble was there.

Q Who did he meet there? A Rothman.
Q Anybody else there? A A few others. 

Members of the firm, I think. I don’t know just 
who it was. Then a conversation ensued between 
Pogash and Rothman and myself, and Rothman 
wanted to find out whether he was getting a 
square deal at the Käufer and Rothman partner-
ship, and Pogash told him that as far as he knew 
he thought that the books were being run cor-
rectly, and that the only leak that there might 
be would be in the taking of the inventory, which 
Pogash said he did not witness, but received 
Käufer’s and Rothman’s word that the inven-
tory was taken correctly. That is all.

10

20

30

40
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Q Mr. Eisen, there has been testimony here 
by Mr. Rothman that Mr. Pogash said to Mr. 
Rothman in your presence on this occasion that 
the business of Kaufer and Rothman should have 
showed a $10,000 and $12,000. Was that said? 
A I don’t recollect.

10 Q You were there during all of the conversa-
tion? A I believe I was.

Q Mr. Rothman further testified in this mat-
ter that Mr. Pogash said to Mr. Rothman on this 
occasion when you were present that, either con-
sciously or unconsciously, he was being trimmed 
by Mr. Kaufer. Was that said? A I didn’t 
hear it.

Cross examination by Mr. Schotland.

20 Q You didn’t hear it, or you don’t remember 
it? A I didn’t hear it.

Q Do you remember what was said? A 
Whatever I mentioned is what I remember was 
said.

Q You said that you didn’t remember all that 
was said, to begin with? A That is what I said.

Q Do you remember whether this was said or 
not? A I remember that it was not said.

Q You remember that positively? A Ab-
solutely.

Q Don’t you remember that Pogash said 
something about things not looking right? The 
only thing he said was in reference to the in-
ventory.

Q Didn’t he say that things didn’t look right 
to him? A No, sir.

Q Didn’t he say that it looked to him as if 
Rothman wasn’t getting a square deal? A I 
remember Rothman saying that he didn’t believe 

do he was getting a square deal and Pogash told
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him that he believed the books were being run 
correctly, but there may be an error in the in-
ventory, which was made by Rothman and 
Kaufer.

Q Didn’t Pogash agree that there should 
have been a profit shown instead of a loss for 
the volume of business? A I don’t know.

Q Don’t you remember? A I do not re-
member.

Q Your recollection of what took place at 
that time is not very clear, is it? A As much 
as I remember I testified to.

Q How long did the conversation last? A 
Not very long.

Q Do you remember how long? A About 
fifteen or twenty minutes.

Q There was more said in those fifteen or 
twenty minutes than those two or three sen-
tences, wasn’t there? A I believe there was.

Q But that is all you remember? A That 
is all.

Q And you haven’t the slightest recollection 
of what else was said? A No, sir.

ABRAHAM A. KAUFER, recalled.

Cross examination by Philip J. Schotland.

Q Mr. Kaufer, at the last hearing I was ques-
tioning you about the business you did and the 
profit you made in the business. Can you show 
me a single sale or any sales to customers of 
garments you made for them where your profit 
was less than 10%, or 10% ?

Mr. Krohn: I object to the question on
the ground that it is too general, that all of

10

20

30

40
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this line of testimony has not the slightest 
bearing on the issues in this case that Mr. 
Myers has to decide on.

A (Objected to.) I could not remember all the 
times we made, which one we have lost or on 
which one we have made on, hut Mr. Schotland 
has reminded me of one of the sales for a party 
by the name of Schwartz and to my estimation 
we have lost money on that particular garment.

Q Mr. Kaufer, that particular garment was 
the making of a Hudson seal coat with mink 
trimming for $500? A Yes, sir.

Q Why did you charge a price which would 
result in a loss? A Why?

Q Yes. A Because we have paid as high 
as $3.25 for Hudson seal and we have also paid 

20 $15 per skin, which we used ten skins for that 
particular garment and the labor on a garment 
of that sort stood us between $75 and $100. A 
lining for this garment stood us between $20 and 
$25, and according to this here price we did not 
make any money, as far as I can remember.

Q You knew the cost of the materials neces-
sary to make up the garment when you took the 
order, did you not? A The amount came higher 

„Q than I estimated. Expenses were higher than I 
estimated and our drawing salary was also 
higher.

Q What about a Hudson seal coat you made 
for Mrs. Joseph Ordower for $350? Did you 
lose money on that, too? A I am sure we did 
not make any money. That particular coat I 
have to make over now. I am making it over 
free of charge in order to keep the trade.

Q You also made a Hudson seal coat for Mrs. 
Katz for $325. Did you make any money on 

40 that coat? A I don’t know. I don’t think so.
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Q You also made a Hudson seal coat with 

skunk trimming for Mrs. Stern for $450. Did 
you make any money on that garment! A No, 
sir. We allowed her $100 on the last garment, 
so the coat actually cost her $350.

Q You also made a Hudson seal coat with 
squirrel trimmings for Mrs. Zucker for $362. }0
Did you make any money on that! A I don’t 
remember.

Q You also made a Hudson seal coat for Mrs.
Kurtz for $365. Did you make any money on 
that! A I don’t remember every garment.

Q Do you know whether you made any money 
on the garment! A I know I made the coat, 
but I don’t know if we made money on it.

Q Can you pick out any sale of garments 
you made for any customer where you did make 20 
money! A I couldn’t remember.

Q You can’t pick out any sale of garments 
that you made for a customer where you made 
money! A I can’t remember.
• Q You can’t remember any where you made 
money! A No.

Q And you can’t pick them out from your 
books! A No.

Q You were the one to fix the prices and
1 . ,  j mtake the orders! A Yes, sir.
Q Why did you take orders and fix prices 

which did not net at a profit! A Because we 
had to dispose of our goods. We had a lot of 
goods on hand. When bills came due we had to 
have money to settle our bills.

Q So you ran your business regardless of 
profit, just for the sake of doing business! A 
For the sake of making a living and paying bills.

Q How did you figure on making a living 
if you did not figure to charge a price so that 40
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there would be a profit! A I did not think the 
labor and overhead would be so high.

Q Yon knew what it was! A No, sir, not 
until we took stock.

Q Didn’t you know what your expenses were! 
A  Yes, but I could not figure it out.

Q Mr. Kaufer, at the time you entered into 
this co-partnership business you put into this 
co-partnership business merchandise amounting 
to $13,688.57! A Yes.

Q And furniture and fixtures amounting to 
$1,870! A Yes, sir.

Q Accounts receivable amounting to $560! 
A Yes, sir.

Q Making a total of $16,118.57! A Yes.
Q And against that you owed $1,058.80? A 

Yes.
20 Q Which left you $15,059.77? A No, sir, I 

owed money to the bank and my sister on that 
merchandise. I borrowed money to pay for that 
merchandise.

Q But as far as your partnership state-
ment shows it was net $15,059.77! A Yes.

Q In addition to that you owned the prop-
erty where this partnership was going in? A 
Yes, sir.

qq Q What number Orange street is it? A 449 
Orange street.

Q What is the value of that building? A 
$14,000.

Q What is it mortgaged for? A $14,000.
Q How much cash did you put in when you 

bought it? A No money.
Q You made no cash investment at all? A 

No, except that I paid the bonus to the building 
and loan and search fees.

Q How long do you own the property? A
4 0 Eight months or a year.
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Q Before the co-partnership was formed? A
A couple of months before.

Q You owned some other property at that
time? A Yes, sir.

Q What property? A The home where I 
live.

Q Where is that? A 96 North 6th street. 30 
Q How much is it worth? A About $25,000.
Q How much is that mortgaged for? A

$21,000.
Q How much was it mortgaged for at the 

time you started this co-partnership? A $21,000.
Q Building and loan mortgage? A $18,000 

building and loan and $3,000 second mortgage.
Q How long has the building and loan mort-

gage been on? A Six months or so.
Q And do you own any other property? A 

No, sir. That is all the property I had.

Examination by Mr. Krohn.

Q Mr. Kaufer, you testified on examination 
by Mr. Schotland before that you owed $1,058.80 
at the time of the formation of this partnership 
as shown by the accountant’s report of Septem-
ber 7, 1922? A Yes, sir.

Q Had you any liabilities on this merchan- 
dise at that time? A  Yes, sir.

Q What were they? A $10,000 to Bertha 
Krumholz.

Q She is your sister-in-law? A Yes.
Q There was a partnership note for that 

amount? A  Yes, sir, signed by Mr. Rothman 
and his father-in-law.

Q And were there any other liabilties you 
had? A Yes, sir, in the bank.

Q How much? A $4,000.
Q What bank? A Liberty Trust Company. 4 0
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Q Any other liabilities which yon can re-
member? A I don’t remember.

Q Mr. Käufer, will you tell me why these 
liabilities owing on your merchandise investment 
were not put into the accountant’s report?

Mr. Schotland: I object to that. I don’t 
10 gee how that is going to bind us in any way 

at all.

A (Objected to.) Yes, because it would hurt 
our credit. We could not get any merchandise 
and my sister-in-law told me that any time I 
will have the money I can return it to her. Any 
time I will dispose of the merchandise I will 
pay her the money back.

By Mr. Schotland.
20

Q Mr. Käufer, when the new partnership, 
dated September 27, 1922, between you and 
Rothman was formed, to conduct the business 
at 449 Orange street, Newark, didn’t you, in 
order to make your investment in the co-part-
nership the value of the merchandise and the 
fixtures in 449 Orange street personally assume 
as your own personal liability the $4,000 that 
you owed the Liberty Trust Company and the 

30 $10,000 that you owed your sister?
Mr. Kroliu: I object, on the ground that 

it calls for a legal conclusion. I believe that 
this witness can properly be called on to 
state the facts and circumstances and con-
versations which might lead the Master to 
form his conclusions on these questions.

A (Objected to.) Yes, with the consent of Mr. 
Rothman. He knew it; that is the reason he 

4  ̂ signed the note with his father-in-law.
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Q How old was the note at that time? A 
I could not tell exactly. The note can be seen.

Q The note was renewed a good many times,
was it not? A No, sir.

Q It was never renewed? A  No, sir.
Q Isn’t the note at least three years old? A

I don’t remember. 10
Q Isn’t it at least two years old? A I don’t

know.

By the Special Master.
Q At the time this new partnership was 

formed a new note was given? A No, sir, but 
it was signed by his father-in-law.

Q When? A A few weeks after the new 
partnership was formed.

Q When was it signed by you? A When we 
were in New York.

Q How long before the 7th of September was 
it signed by you? A I could not tell exactly.

Q Did Mr. Rothman sign the same time you 
signed it? A The same time.

Q He signed it only once? A He signed 
with me.

Q And it was a long time afterward that you 
say his father-in-law put his name on the back 
of the note? A Not a very long time. 30

Q The note was signed by you and Rothman 
while you were in New York, and his father-in- 
law signed it after you were in Newark? A 
No, sir, before we formed the partnership.

Q Then the note was signed by the father- 
in-law before September, 1922? A I assume so.

Examination by Mr. Krohn.
Q Mr. Kaufer, was the note signed by you 

and Rothman on the date which it bears? A
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The note is received in evidence and 
marked Exhibit

By Mr. Schotland.

Q Didn’t you, for the purpose of making the 
new co-partnership at 449 Orange street and 

l0  claiming to put in $13,622.71 in that co-partner-
ship, personally assume to pay the $4,000 that 
you owed to the Liberty Trust Company and 
the $10,000 that you owed to your sister-in-law 
from before?

Mr. Krohn: I object for the same reason 
as stated before.

A  (Objected to.) I  did, with the understanding 
with Eothman if he signed this note and his 

2 father-in-law signs this note, which they did. 
That is the reason I did it, otherwise I would 
not have done it.

Q Hadn’t Mr. Rothman and his father-in-law 
endorsed this note more than a year before this 
new co-partnership was formed? A It might 
have been. It can be seen.

Q At the time this new partnership was 
formed, in order to audit this capital, as shown 

gQ by the schedules, you assumed the payment of 
the note and the amount due to the Liberty Trust 
Company? A I did.

Examination by the Special Master.

Q Then, at the time this co-partnership was 
formed you did not consider that the new part-
nership owed the $10,000 to your sister-in-law 
or the $4,000 to the Liberty Trust Company? 
A I felt that we both owed it to Mrs. Krum- 

40 holz. I and Mr. Rothman.
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Q If the new partnership that you organized 
in September, 1922, had been prosperous and had 
made money, from whom would your sister have 
received payment of this note? A From me, 
but I would take the money from the business 
and pay it to her.

By Mr. Schotland.
Q And then it would be charged to you in 

the business? A Yes.
Q That is exactly what happened, is it not? 

A Yes, sir.
Q You did take the money from the business 

and did pay it to her and it was charged to you? 
A Yes, sir.

JACOB ROTHMAN, recalled.

Examination by Philip J. Schotland.

Q Mr. Rothman, how long have you been in 
the fur business? A Eight years.

Q Are you a practical furrier? A Yes, sir.
Q What part of the work do you do yourself?

A Cutting, operating, nailing—all around man.
Q That is, you knew the entire manufacturing 

end of it? A Yes, sir.
Q Did you go over a few of the orders for 

coats that your firm had made during the time 
that you and Kaufer were in partnership? A 
Yes, sir.

Q The order for Schwartz, Hudson seal coat, 
mink trimmed, Order No. 1098, for $500. Do you 
know how many seal skins were used in that 
coat? A Yes, sir.

Q How many? A Sixty.
Q How much did they cost? A $3. ^u
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Q How many mink skins were used! A Ten.
Q At how much? A $12.
Q And how much lining? A Four yards.
Q How much did it cost? A $4 a yard—$15.
Q How much did it cost for labor and cut-

ting? A $15.
10 Q Operating? A $15.

Q Finishing? A Finishing the entire gar-
ment, $20. Finishing means nailing and all-
round finishing.

Q You figure the whole coat cost you $366? 
A Yes, sir.

Q And the profit you made was $134? A 
Yes.

Q Do you remember a Hudson seal coat that 
was made for $325 for Mrs. Katz? A Yes, sir.

Q How many skins were used in that coat?
20 A About the same, sixty skins.

Q At the same price? A Yes, sir.
Q How much lining for that garment? A 

Four yards.
Q Do you remember Mrs. Katz? A Exactly.
Q How much did the whole garment cost to 

make? A Sixty skins at $3, about four yards 
lining and labor is the same.

Q That would be $50 for labor? A Yes, sir.
30 Q That is $246? A Yes.

Q That is $79 profit, about 24% ? A Yes, 
sir.

Q Do you know why that order was taken so 
as to leave only 24% profit? A Mrs. Katz was 
a good friend of Kaufer and came in with the 
first coat. He wanted to do this coat a little 
cheaper than our regular price.

Q What was the average profit charged on 
garments, to your knowledge? A Between 25% 
and 35%.

40 Q Hid you undertake to make any garments 
for less than 25% profit? A Never did.
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Q Then, you say that on all of the business 
that was done, it was done on a basis of 25% 
profit1? A  About that.

Q The books show that instead of having 
made a profit on the six months’ business you 
made a loss. Can you account for that? A No,
sir. 1 0

Q 'Where did the money go, if there was a 
loss instead of a profit? A May I answer where 
I think it went?

Q Yes.
Mr. Krohn: I object to that question as 

presented and agreed to by Mr. Schotland 
on the ground that it is irrelevant what he 
thought. We are dealing with facts.

A (Objected to.) I think that Mr. Kaufer han-
dled the cash and he needed some money in real 20 
estate business. Whether he loaned it or not I 
don’t know, but some money was taken out and 
not charged to his credit. How it was done I 
don’t know.

Q You claim that money is short? A Yes.
Q And you claim Kaufer handled it? A  Yes.
Q And he is the one you are holding respon-

sible for it? A Yes.
Q How much profit do you say the books  ̂

should have shown on the $39,000 worth of busi-
ness that was done? A Between $10,000 and 
$ 12,000.

Q Could the profit have been less than $10,- 
000? A It could not.

Q Did you ever sell any skins at wholesale 
at a loss while you and Kaufer were in business 
together? A No, sir.

Q Did you ever sell any skins at wholesale 
while you were in business together, up to the 
time you made the sale to Mazer? A Yes. 40
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Q Did you sell them at a loss or a profit? A 
A  profit.

Q How much profit did you charge when you 
sold them at wholesale? A 25%, or maybe 
30%, simply because it was an article that ad-
vanced the price. Once we sold beavers to Mr. 
Klein and we made profit.

Q You promised to produce Mr. Klein’s state-
ment, a duplicate of it. Is that it? A Yes, sir.

Q This is the duplicate which shows the 
whole Klein account? A Klein told me this is 
the statement which shows the whole Klein ac-
count.

Mr. Schotland: I offer in evidence this
statement of Al. Klein.

The statement is received in evidence and 
20 marked Exhibit D. 2.

Cross examination by Mr. Krohn.

Q Mr. Rothman, you testified previously at 
one of these hearings that in this particular 
business most of the time you acted as foreman 
upstairs in the cutting and operating room; isn’t 
that so? A  Yes, sir.

Q And that it was only on rare occasions 
30 that you came downstairs and paid any attention 

to the selling end of the business. Isn’t that so. 
Didn’t you testify that? A Yes, sir.

Q' How do you account for your ability to 
testify now as to what the costs and profits on 
the Schwartz job were? A Because Mr. Kaufer 
came up to me or called me down to the store 
when he had to make a new order. I should give 
him a figure how many skins the garment needs 
and what the price should be.

4o Q Then you had as much to say as he in fix-
ing the price for that job, didn’t you? A Yes.
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Special Master’s First Report.

Special Master’s First Report dated April 22nd,
1925, Abstracted, by Consent of Counsel.

Filed April 22, 1925.

This report states that a partnership agree-
ment was entered into between the complainant 
and defendant on September 1, 1922, at which 10 
time the complainant Käufer’s net capital con-
tribution amounted to $13,622.71 ; that his with-
drawals during the existence of the partner-
ship amounted to $6,392.17, leaving $7,230.54 as 
his net capital contribution. The Special Master 
charged the complainant $1,444 on disputed ac-
counting items, which amount, deducted from 
$7,230.54 exhibits complainant’s net capital con-
tribution as $6,086.54.

The Special Master finds that the defendant 20 
Rothman’s capital contribution amounted to $1,- 
634.71; that he should be charged with with-
drawals amounting to $28.82 ; that he should be 
charged $1,600 for merchandise removed and 
sold from the partnership place of business on 
March 17,1923, in the absence of the complainant, 
less a payment of $647.25 that he made to Al 
Klein, a creditor of the partnership, out of said 
$1,600. These total charges amounting to $954.57, 
deducted from defendant’s contribution of $1,- ^
634.71, leaves his net capital contribution as 
$653.14.
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Exceptions to the Special Master’s Report of 
April 22nd, 1925.

Filed May 5, 1925.

Exception is hereby made to the confirmation 
of the report o f Charles M. Myers, Special 

10 Master, in the above stated cause, made in pur-
suance of an order in this cause dated April 17, 
1923, whereby it was ordered that the matters in 
controversy between the complainant and de-
fendant be referred to him, to state an account be-
tween them and determine what, if any, monies 
are due from either or both of them to the co-
partnership, and each other, and to make a 
report to the court of his conclusions and find-
ings, and the following causes are respectfully 

2q urged against the confirmation of said report 
bearing date April 22, 1925, and the making of 
the order therein recommended:

1. The Special Master is in error in de-
termining that the gross charges to the account 
of the defendant should be confined to only 
$1,600. The greater weight of the evidence 
effectively shows that the defendant early in 
March,' 1923, abstracted merchandise and monies 
from the partnership place of business without 
the knowledge or consent of the complainant, 
the merchandise being valued by them at $5,248, 
and the monies abstracted from the cash register 
amounting to 94

$5,342

Therefore, it is submitted that the findings of 
the Special Master should commence with a 
charge to the defendant of $5,342 instead of 

. $1,600, which the defendant admits taking in
merchandise.

v
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2. The Special Master is in error in crediting 
the account of the defendant with the sum of 
$647.25 in reduction of the $1,600 charge for 
merchandise alleged to be purchased by the 
partnership from A1 Klein a creditor of the 
partnership. The defendant did not produce 
legal proof, and the greater weight of evidence j q  
negative his claim of, payment to A1 Klein for 
this merchandise, excepting to the extent of 
$246.66, credit for which amount the complainant 
concedes. The other $400.57 represents mer-
chandise which the defendant sets up that he 
purchased without the knowledge of the com-
plainant immediately before the break-up of 
business.

The following is a summary of the exceptions:
Special Complain- 
Master’s ant ’$ com- 
Finding putation

Charge
Merchandise and monies 

abstracted by defendant $1,600.00 $5,342.00
Sale of merchandise for 

which defendant claims 
complainant is charge-
able. ............... ................  250.00 Denied

Credits
Monies paid by defendant 

for merchandise pur-
chased from A1 Klein. .. 647.00 246.68

Respectfully submitted,
HERMAN KROHN,

Solicitor of Complainant, Abraham Kaufer.
HERBERT J. HANNOCH,
Of Counsel with Complainant.

Dated May 5, 1925.

20

40
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Opinion.

B a c k e s , V.-C.
The parties to the suit were partners, retail 

dealers in furs. The partnership came to an 
abrupt end when the defendant made way with 

IQ most of its merchandise on a Sabath while his 
more, orthodox and pious partner was at de-
votions in the synagogue. An accounting was 
ordered. An inventory taken nine days before 
showed merchandise assets of $6,444. The value 
of the remnant taken over by the receiver in the 
cause, three days after the business was wrecked, 
was $1,140. The defendant admitted selling some 
of the furs in bulk for $1,600, the market of which 
was conceded to be $1,925. The master charged 
the defendant only with the goods he had sold 

20 and at the price he received, to which the com-
plainant excepts. The master should have de-
termined the value of the merchandise as of the 
day of the involuntary dissolution, and the value 
of the remnant in the receiver’s hands, and, after 
making due allowance for sales from the time the 
inventory was taken until the closing down of 
the business, charged the defendant with the 
difference, giving him opportunity to further dis- 

30 charge himself if he could. The inventory should 
have been taken as prima facia evidence of the 
stock and value. The burden of discharging him-
self of the difference was upon the defendant 
because of his responsibility for the confusion. 
The defendant is liable for the real value of 
the assets appropriated by him, not the price at 
which he sold them. Philips v. Reeder & Prior, 
18 N. J. Eq. 95. Exception sustained.

The defendant was allowed $647.23 which he 
claimed he paid to one Klein; a debt of the co-40
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partnership. The proof rests solely on the testi-
mony of the defendant, and it is not convincing. 
There is no satisfactory voucher. The exception 
is sustained, with leave to produce further evi-
dence to support the discharge.

The master refused to charge the defendant 
with $94 cash alleged to have been in the safe 10 
of the firm on the day of the raid and taken by 
the defendant. The charge is not established; 
the proof that the money was in the safe does 
not preponderate. Exception overruled.

The master charged the complainant with $250 
the price of a fur coat—merchandise of the 
firm—sold by him to a Mrs. Krumholtz. He re-
ceived and accepted credit for the sum on interest 
due on a debt owed by him to the purchaser. 
Exception overruled. 9f

40
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Order Sustaining Exceptions to First Report.

Order Sustaining Exceptions to Special Master’s 
Report as Modified, and Re-referring 

Accounting.

Filed January 4, 1926.

This cause coming on to be heard in the pres- 
10 ence of Herman Krohn, solicitor of complainant, 

and Stein, Stein and Hannoch, of counsel with 
complainant, and Philip J. Schotland, solicitor 
of defendant;

And it appearing that by an order of refer-
ence entered in this cause on April 17, 1923, it 
was referred to Charles M. Myers, one of the 
Special Masters of this court, to state an account 
between the complainant and defendant, and de-
termine, what, if any, moneys, are due from 

20 either or both of them to the co-partnership and 
to each other, and make a report to this court of 
his conclusions and findings;

And it further appearing that the Special 
Master made a report of his conclusions and 
findings on April 22, 1925, which is on file herein; 
and it further appearing that the complainant, 
on May 5, 1925, excepted to the report of the 
Special Master in respect of three items thereof;

And upon considering the report of the Special 
30 Master and the exceptions of complainant, and 

upon examining the pleadings and depositions, 
and the court being satisfied that the exceptions 
to the report of the Special Master should be 
sustained with the exception of the $94 item of 
the first exception and also the third exception / 
which should be overruled, and that the defend-
ant Jacob Rothman be given leave to offer 
further testimony before the Special Master 
aforesaid in respect of the subject matter in- 

40 volved in the first and second exceptions;
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It is on this 4th day of January, 1926, ordered, 
adjudged and decreed that the report of the 
Special Master, dated April 22, 1925, and all the 
matters and things therein contained and with 
the modifications above referred to stand rati-
fied and confirmed;

It is Or d e r e d , A d j u d g e d  and D e c r e e d  that the jq  
complainant’s exceptions to the Special Master’s 
report be sustained with the exception of the 
$94 item of the first exception and also the third 
exception which are hereby overruled, and the 
defendant Jacob Rothman or complainant Abra-
ham Käufer are hereby given leave to offer 
further testimony before the Special Master 
aforesaid in respect o f subject matter involved 
in the first and second exceptions.

It is hereby re-referred to Charles M. Myers, 
Special Master, aforesaid, to restate an account 
between the said partners in accordance with the 
directions contained in the opinion of this court 
filed herein on December , 1925, with respect 
to said exceptions, and make a report to this 
court of his conclusions and findings within thirty 
days of the date hereof.

E. R. WALKER,
C.

30Respectfully advised,

J o h n  H. B a c k e s ,
V.-C.

New Jersey State Library
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Special Master’s Second Report.

Special Master’s Second Report, dated March 
16, 1926, Abstracted, by Consent of Counsel.

Filed March 16, 1926.

The Special Master states that this report was 
made in accordance with the directions contained 

10 in the opinion of Vice-Chancellor Backes, filed in 
December, 1925, with respect to exceptions made 
by the complainant to the Special Master’s first 
report, dated April 22, 1925.

The Special Master further states as follows: 
I do report and find that an inventory taken 

on March 8, 1923, showed merchandise on hand 
amounting to $6,444. A few days thereafter the 
defendant removed merchandise from the place 
of business, the market value of which was $1,925, 

20 he s°ld f° r $1,600. Between March 8,
1923, and the date of the appointment of the 
receiver there was merchandise sold for the sum 
of $150. After the removal of the merchandise 
by the defendant and at the time of the appoint-
ment of the receiver there was left in the place 
of business and taken by the receiver merchan-
dise amounting to $1,304.25.

I do report and find that the defendant should 
be charged with the sum of $4,989.75, being the 

3o difference between the amount of inventory on 
hand on March 8, 1923, and the amount taken 
by the receiver at the time of his appointment.

I further find and report that the defendant, 
instead of being credited with the sum of $647.23 
alleged to have been paid to one Al. Klein, should 
be credited with the sum of $246.66, representing 
the amount shown on the books of the partner-
ship to be owing to the creditor, and in addition 
thereto the defendant should be credited with 

40 $517.75, being the amount paid by him to the
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receiver herein, leaving as the amount with which 
the defendant should be charged the sum of 
$4,225.34, instead of the amount as shown on the 
schedule attached to the original report filed 
herein.

10

Order Confirming Special Master’s Second 
Report.

Filed March 24, 1926.

This matter coining on to be heard on applica-
tion of Herman Krohn, solicitor of complainant, 
and Stein, Stein & Hannoch, of counsel with 
complainant, in the presence of Philip J. Schot- 
land, solicitor of defendant, on application for 
entry of an order confirming the amended Special 
Master’s report dated March 16, 1926.

It is hereby, on this 24th day of March, 1926, 
Or de r e d , A djud ged  and De cr ee d  that the report 
of the Special Master dated March 16, 1926, and 
all the matters and things therein contained 
stand ratified and confirmed, with this exception, 
that the Court determine on final hearing as to 
a credit to the partners of salary earned by them, 
in case the same is not contained in the reports 30 
of the Special Master.

E. R. WALKER,
C.

Respectfully advised,
J o h n  H. B a c k e s ,

V.-C.

I hereby consent to the entry of the foregoing.
PHILIP J. SCHOTLAND,

Solicitor of Defendant, Jacob Rothman. 4f)
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IN CHANCERY OF NEW JERSEY.

April 6, 1926.

Between

A b r a h a m A . K ä u f e r ,
Complainant,

and
J ac o b  R o t h ma n ,

Defendant.

Transcript of shorthand notes of testimony- 
taken in the above-entitled matter before his 
Honor, J o h n  H. B a c k e s , Vice-Chancellor, at the 
Chancery Chambers, in the City of Newark, New 

20 Jersey, in the presence of Herman Krohn for 
complainant, and Philip J. Sehotland for de-
fendant.

ABRAHAM A. KAUFER, sworn for com-
plainant.

Direct examination by Mr. Krohn.

on Q You are the complainant in this case? A 
Yes, sir.

Q Is this your signature? (Showing witness 
paper.) A Yes, sir.

Mr. Krohn: I offer the agreement in evi-
dence.

(Paper marked Exhibit C. 1.)

Q I want to call your attention to this part 
of the agreement, “ As to the capital with which 

40 the firm shall commence business, each of the
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said partners shall contribute the sum of (blank 
space) ; the said Jacob Rothman’s contribution 
shall be in the form of cash, while the said 
Abraham A. Kaufer’s contribution shall be in 
the shape of merchandise now owned by him and 
now located at 449 Orange street, the said loca-
tion being the business place of the co-partner-
ship; the value of the said merchandise shall be 
determined by audit and inventory.”  Mr. 
Kaufer, do you know the circumstances of that 
blank space being in the agreement? A Yes, sir.

Q Will you tell the Court what the circum-
stances of that were? A Judge, your Honor, 
the circumstances of this blank—we didn’t know 
exactly how much money Mr. Rothman will put 
in or how much exactly merchandise I had on 
hand or how much I owed and we were supposed 
to take stock and have the books gone over by a 
certified accountant and then put in the exact 
amount of the amount into the blank space of 
the agreement.

Q Mr. Kaufer, you started in business in 
September of 1922 or 1923 in Newark on Orange 
street? A Yes, sir.

Q And before that had you been in business 
with Mr. Rothman? A In New York.

Q What address? A 202 West Twenty- 
eighth street.

Q What became of that New York business 
when you started the Newark business? A We 
gave it up. The lease ran out and we took our 
merchandise over into the Newark store.

Q And whose merchandise was that, was it 
yours or the partnership’s or Rothman’s? A 
It was partnership’s.

Q And when you started in in Newark what 
was your contribution to be? A Merchandise; 
furs.
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Q What merchandise ? A Furs; furs brought 
from New York and part from Newark; I had a 
store in Newark previously to that myself.

Q And were you to take an inventory of those 
furs? A We did. The agreement says so.

Q At the time this agreement was signed did 
10 you have that inventory before you? A  No, sir.

Q It hadn’t been conducted? A  No, sir, not 
before; the inventory had been taken quite a 
few weeks after.

Q Whose store was it of which the inventory 
was to be taken? A Whose store?

Q Yes. A  My store.

The Court: You owned the furs? You 
owned the stock of furs in that store?

2Q Witness: I owned the stock before I went
in partnership.

The Court: But who, at the time that you 
made this agreement, owned the stock of furs 
that was to be put into the new partnership?

Witness: We owned it partly, both of us 
owned it partly; we both of us bought to-
gether the furs; I and Mr. Rothman.

The Court: Where was that store ? 
o q Witness: 449 Orange street.

The Court: Did you and Rothman own 
that store together?

Witness: No, sir. After we came from 
New York—we ran a store in New York—I 
rented the store separately.

The Court: Do you understand what I am 
saying to you?

Witness: Yes, sir.
The Court: Who rented the store on 

40 Orange street?
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Witness: I did.
The Court : Who owned the store oil

Orange street?
Witness : I did.
The Court: Did you dissolve that New 

York partnership?
Witness: No, sir; we took it in in the 10 

Newark store.
The Court: The Orange street store?
Witness: Yes, sir; took in the mer-

chandise.
The Court: How did you get to be the 

owner of it?
Witness: Sir? The owner of it?
The Court: Of the Orange street store. 
Witness: I was previously the owner. 20 
The Court : Either you are dumb or I am.

Q Did you before September, ’22 or ’23, have 
a partnership business—did you have a business 
in New York and another business in Newark?
A We had two businesses; New York one and 
Newark one.

Q And after that September you discontinued 
the New York business? A  Yes, sir.

Q And you then formed the partnership to 
continue at the Newark address? A Yes, sir.

Q Orange street? A Yes, sir.

The Court: Was that dissolved?
Witness: No, sir; not dissolved.
The Court: Did you continue it up until 

you made this written agreement of part-
nership ?

Witness: We make this agreement—we 
went in business in New York; we also had
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a store in Newark; but I bad the store be-
fore this myself. That is what I want to 
bring out.

Q Did you settle up your accounts with the 
New York store before you went into partnership 

1Q in the Orange street store in that September? 
A We took the inventory.

Q I am asking you whether you settled up 
your accounts; did you take yours and did Roth-
man take his? A No, sir.

The Court: How did you get to be the 
owner of the Orange street store then?

Witness: I wasn’t the owner at that time. 
I was the owner before I went in the part-
nership.

20 The Court: How did you get to be the 
owner of this Orange street store when you 
made this agreement?

Witness: Before, your Honor.
The Court: How did you get it?
Witness: I was in business before. I 

moved from 460.

Q This business in New York, was that whole- 
30 gale or retail? A Retail and wholesale.

Q And the Newark business was what? A 
Retail only.

Q This merchandise—these furs that you put 
into the Newark business—you say that they 
were your property? A They were my property.

The Court: You mean under this contract 
of partnership?

Mr. Krohn: No; under the settlement of 
40 the New York business. I will get further
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light on that in a moment from the account-
ant, who is here.

The Court: Is it agreed that the Orange 
street store was his property?

Mr. Schotland : No, sir. As I understand 
it, they were in partnership for several years 
prior to the date of this agreement. 10

Q This merchandise that you invested in the 
partnership ; how did that become your property?

Witness: Which partnership?

Q In the Orange street store, Newark part-
nership, after September.

The Court: Why do you speak of Sep-
tember? What is the date of this agree- 20 
ment ?

Mr. Schotland : September 1, 1922.

Q You say that you did make an inventory 
later on? A Later on; yes, sir.

Q And about how much was that inventory?
A As far as I can recollect about $17,000.

Q Was that to be your contribution to the 
assets of the firm? A Yes, sir; but—no, not 30 
that much. The merchandise—the partnership1 
was supposed to take over the liability.

Q What liabilities were there on that mer-
chandise? A They were about $10,000.

Q And who were they owing to? A To a 
party by the name of Kromholtz, most of it, and 
Steiner.

Mr. Schotland: From the knowledge that 
I have of the situation, the inventory having 4 Q
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been introduced in evidence, we are simply 
wasting time to have this witness guess at 
things, and his guess is a poor one. The 
inventory and account is in writing and was 
used before the Master, dated November 
7th.

lO Mr. Krohn: Have you the inventory here?
Mr. Schotland: No; the Master has that.
Mr. Krohn: I have all the Master’s papers 

and it is not among them. We have ap-
proximately the amount. I would like to 
go on.

The Court: Go on.

Q Do you know how much was due to the 
other party you mentioned, not Kromholtz—who 

20 was the °ther creditor you mentioned on that 
merchandise? A There were several creditors. 
The books will show all. I don’t remember—it 
is over three years now.

Q In other words, were you to put in the 
equity of that merchandise? A We were sup-
posed to put in an equal amount.

Q You were first to take an inventory of those 
furs in the Orange street store, Newark,, and in 
the New York store? A Yes, sir.

Q Next you were to determine about what 
debts were due on them? A Yes, sir.

Q And were you to put the equity into this 
new business as your contribution? A Yes, sir.

Q What was Rothman’s contribution to be? 
A $2,000.

Q Why $2,000? A He had no more.
Q Was Rothman to put in an amount equal 

to your equity in those furs?

Mr. Schotland: I object.
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Witness: Yes; later on.
The Court: He was supposed to get some 

more money and put in?

Q He put in cash $2,000? A As far as I 
can remember.

Q As far as you can remember he never paid 10 
in any more money to bring his investment up 
to yours? A No, sir.

Cross examination by Mr. Schotland.

Q Now, Mr. Kaufer, you were in partnership 
with Mr. Rothman for several years before Sep-
tember 1, 1922, were you not? A No; we were 
dealing together, buying things, but not legally 
in partnership. We were supposed to form a 
partnership after.

Q Weren’t you in partnership in the fur busi-
ness in New York City? A Yes, sir.

The Court: With Rothman? A Yes, sir.

Q For how long before September 1st, before 
this agreement was formed? A About a year 
and a half.

3°
The Court: And up until that time.

Q And up until the time when this agreement 
was formed? A Yes, sir.

Q And you took the assets of the New York 
partnership and put them right into the New 
York store? A There were hardly any assets,* 
there was no merchandise.

Q Whatever there was. A  There was very 
little. 40
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Q Whatever there was you took over, didn’t 
you? A Yes, sir.

Q And put right into this Newark store? A 
Yes, sir.

Q Now, at the time when you started this 
partnership business in the Newark store, you 
took an inventory and had an account made of 
all your joint accounts between you and Roth-
man, didn’t you? A Yes, sir.

Q And the inventory was in writing and was 
offered in evidence, and the account was offered 
in evidence before the Master, Mr. Meyers, was it 
not? A Yes, sir.

Q And that showed exactly what your con-
tribution to the partnership was? A  Yes, sir.

Q And it did show what the contribution of 
Mr. Rothman to the partnership was, didn’t it?

20 a  Yes, sir.
Q That shows the whole account? A  Yes, 

sir.
Q When did you start the Orange street 

store? A After—the second store I had—the 
partnership—the store when we had the partner-
ship?

Q When did you start the first store at 449 
Orange street? A September, 1922.

3q Q You never had a store there before? A 
I had across the street. I had one across the 
street before myself for four or five years pre-
vious to that.

Q When did you give that one up? A Be-
fore—after I went from—gave up New York— 
after I gave up the New York store I gave up 
my store and moved across the street.

Q Then the store at 449 Orange street started 
at the same time the New York partnership was 
moved over to 449 Orange street ? A  About the

4 0 .L-same time.
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Q That was started at the same time? A 
Yes, sir.

Q You didn’t have any store there at that 
place before? A No, sir.

By the Court.

Q Now what was the number of the store in 10 
which the furs were that were to be appraised?
A 449 Orange street.

Q What was the number of the store that 
the partnership had carried on? A  449 Orange 
street—New York 202 West 28th street.

Q No; where was the store on Orange street 
in which the furs were that you were to put 
in the new partnership ? A I had the furs 
460 Orange street.

Q How long had you had that store? A I 20 
had that store for five years previous.

Q Your own? A  Yes, sir.
Q And that is the one of which this is the 

inventory?

The Court: Is that the inventory of that 
stock at 460?

Mr. Schotland: I don’t know. I don’t
recollect this as the one that was offered 
in evidence and used before the Master at 3Q 
all.

The Court: Isn’t it marked ?
Mr. Schotland: No, sir. This is not that 

one at all that I have in mind. This is the 
New York store.

The Court: We want the inventory of the 
store 460, the stock of which was to be put 
into this new partnership.

Mr. Schotland: The inventory, bearing
that same date, which was offered in evidence
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before the Master showed—that is, that state-
ment showed the inventory of the merchan-
dise and the fixtures that were to be put in 
at 449 Orange street.

The Court: From 460?
Mr. Schotland: It doesn’t mention it as 

10 from 460, but according to his evidence I 
suppose! that is where it came from. This 
may be part of the same figures, but this is 
not the statement of the account between 
them.

The Court: You are speaking of the in-
ventory before the Master. Where is that?

Mr. Schotland: The inventory, the com-
plainant produced this accountant before the 
Master to show what the investment of each 

20 co-partner was in the co-partnership.
The Court: Where is it?
Mr. Krohn: I don’t know where it is. I 

have been given the entire file.
Mr. Schotland: I had a duplicate copy

of it which I turned over to the Master 
before he filed his report and I told Mr. 
Krohn if he hasn’t got his copy he should 
go to the Master and get it.

30
Q You remember there was a folder or some-

thing like that (indicating) showing the account 
of the partnership at 449 Orange street? A I 
kept the books right along.

Q W on’t you answer the question? Don’t 
you remember the account of the co-partners, 
what each invested and what the co-partnership 
had and what you took over was in a folder 
something like that (indicating) that was put in 
evidence? A I don’t remember now, but it was 
in a folder, yes, sir.
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Q Mr. Käufer, you recognize this sheet 
marked Exhibit D., as the account—you recog-
nize this as the account made up by your ac-
countant? A Yes, sir.

Mr. Schotland: I ask that it be marked 
in evidence.

(Paper marked Exhibit D. 1.)

Q Now I notice on this Exhibit D. 1—page 
which is marked Exhibit D., is headed “ Käufer 
& Rothman, Orange street, Newark, N. J., Bal-
ance Sheet as of September 7, 1922.”  Is this the 
account between you and Rothman showing 
what you each contributed to the partnership for 
the Orange street store? A  Yes, sir.

Q This is ; and this shows then that you con-
tributed $13,622.71? A  Yes, sir. 20

Q And Rothman contributed $1,634.71? A 
Yes, sir.

Q And it shows that the only debts which 
the Newark partnership took over were accounts 
payable of $1,836.33, and a loan payable of 
$5,000; that is right, is it not? A According to 
this, yes, sir.

Q That is correct, isn’t it? A Well, I don’t 
know. I am not sure because the accountant is 30 
sure of all this; he took care of my books.

Q And this is what the accountant made up 
for you When you and Rothman started the co-
partnership business at the Orange street store 
in Newark? A  Yes, sir.

Q Now, Mr. Käufer, as a matter of fact, when 
you and Rothman started your partnership, or 
shortly before you started your partnership, 
Rothman was working for you, was he not? A 
Yes, sir.
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Q As a designer? A  No, sir.
Q As a what? A  As an operator.
Q He is a practical furrier? A No, sir; he 

is an operator.
Q What is an “ operator” ? A  Works at the 

machine.
10 Q Makes np garments? A  Sews the skins 

together.
Q And you asked him to go into partnership 

with you while he was working for you? A He 
asked me.

Q You didn’t ask him? A I might have.

The Court: I thought they were in part-
nership up until September 1st?

Mr. Schotland: I am going back of that, 
to the original arrangement.

20 The Court: In New York?
Mr. Schotland: Yes, sir; that is when

Rothman was working for Kaufer.

Q Now, while he was working for you and 
you asked him to go into partnership with you, 
didn’t you tell him that he should put in as much 
money as he had and you will put in whatever 
may be necessary for the business and you will

30 be equal partners?

The Court: In New York?
Mr. Schotland: In New York.

A  No, sir.
Q You didn’t tell him that? A  No.
Q Did you put in the same amount that he 

did? A I put in more.
Q You did put in more? A Yes, sir.
Q But you were equal partners. A No, sir;

40 we were not supposed to be equal partners un-
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less lie paid me full amount—equal partners to 
the profits, but not to the— (interrupted).

The Court: But not to capital?
Witness: Not to capital.

Q Did you put that into any agreement? A 
We were supposed to put it in the blank, the part 
the agreement left open—blank.

The Court: This agreement applies to the 
partnership in the Orange street store only?

Witness: Yes, sir.

Q Did you have a written agreement for the 
New York partnership? A No, sir.

Q How much did Rothman put into the part-
nership in New York? A About $2,000.

Q Didn’t Rothman put in $4,000? A We 
kept books, I don’t know.

Q Answer. Didn’t he? A I don’t remem-
ber, not what it was.

Q Now as a matter of fact, did Rothman 
put in anything new when you started at the 
Orange street store in partnership or did you 
simply carry over Rothman’s investment from 
the New York co-partnership? A I carried 
over—we carried over.

Q You carried over his investment from the 
New York co-partnership? A Yes, sir.

Q And you took the inventory as to how much 
stock you brought into the Orange street store? 
A Yes, sir; from 460.

Q In 449.

The Court: From 460?
Witness: From 460.

>
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Q To 449? A  Yes, sir.
Q And you took that account which I showed 

you in Exhibit D. 1, to show just exactly how 
much each invested in the co-partnership? A 
Yes, sir.

Q And how much capital the co-partnership 
10 had at 449 Orange street; that is right, isn’t it? 

A  Yes, sir.
Q And you based your statement to creditors 

on that account, Exhibit D. 1? A  Yes, sir.
Q That is right. Now, who drew this part-

nership agreement P. 1, for 449 Orange street? 
A Samuel Kaufman.

Q Who is he? A Lawyer right here in 
court.

Q What relation is he to you? A He is a 
20 cousin.

Q You had him draw that? A Yes, sir.
Q Did Mr. Rothman have any lawyer there? 

A  Yes, sir.
Q WTho? A I don’t know. I don’t think so. 

I don’t remember whether he had a lawyer or 
not.

Q Why do you say, yes, he did? A No, he 
did not; I don’t think he did.

30 Q Your cousin drew this agreement for both 
of you? A Yes, sir.

Q Now, what you now say is, that in the 
blank in Exhibit C. 1 where it says the partners 
shall contribute the sum of blank dollars, what 
was to be filled in there was what the account-
ants found when they made up the account as 
shown by this Exhibit D. 1? A  No ; that wasn’t 
correct.

Q Wasn’t that to be filled into this partner-
ship papers? A Not this, no, sir.40
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Q What was to be filled, in? A Filled in the 
exact amount after we have determined how much 
money we had. We owed money on that.

Q Isn’t this the exact amount. Exhibit D of 
D, 1? A Well, it is the exact amount.

Q That is the exact amount. Those were the 
figures thaf were supposed to be filled into this 
partnership agreement, weren’t they? A Not 
this, no, sir.

Q What figures were supposed to be filled 
in? A  We didn’t determine the figures yet.

Q You never determined them? A No; 
we didn’t determine them—we didn’t determine 
the figures and didn’t put them in.

Q You never have determined them? A 
No, sir.

Q Not until this day? A  I borrowed money 
to buy this merchandise. This merchandise was 20 
all bought mine. I borrowed money to pay for 
the merchandise.. If, Judge, your Honor, you 
will allow me to explain from the beginning, I 
can explain it better.

The Court: Your lawyer will do that.

Q Didn’t you in the accounting before the 
Master claim and get the Master to report that _ _ 
your investment in this co-partnership was the 
amount shown on this Exhibit D of D. 1? A  
Yes, sir.

Q Now you claim that you have never de-
termined the figure as to what your investment 
and what your partner’s investment is? A  That 
day this was the figure. The next day the figure 
was different. We didn’t know exactly. We 
couldn’t put them in. We were about to sell 
the stuff and pay off the debts and put an equal 
amount of money in. 4 0
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Q When were you going to sell the stuff and 
pay the debts and put in an equal amount of 
money? A After we got out from New York.

Q When did you get out from New York? A 
About that time when the agreement was drawn.

Q When the agreement was drawn or when 
^q the account was made up? A  The account was 

made up after the agreement was drawn.
Q Well, when did you come out from New 

York, when the agreement was drawn and before 
the account was made up ? A Before the 
agreement was drawn I went from New York.

Qi You went from New York before the agree-
ment was drawn? A Yes, sir; as far as I can 
remember.

Q And then when were you going to sell the 
merchandise, pay the debts and determine how 
much each partner was going to put in? A 
About the same—about a month later or so 
when the season begins. The season was sup-
posed to begin and I figured we would sell some 
of the merchandise and we’d pay up our debits 
and then we can determine how much money each 
one is to put in and fill in in that agreement.

Q And that you never did? A No, sir.
Q So you don’t know how much your share is 

go and how much Rothman’s share is in this part-
nership? A  We know—I never do know—we 
keep books for that—but we didn’t know in the 
agreement how much it will be exactly, but ac-
cording to the books I know how much I owe and 
how much I own.

Q Now, let us go back a minute. You knew 
that when Rothman put in the. $4,000 in the co- 
partnership of New York that that was all the 
money he had, didn’t you? A  Yes.

Q And you knew that when you gave up the 
New York business and you started the co-part-40
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nership in Newark that the only money that Roth-
man had to put in in the Newark co-partner-
ship would be whatever he had left out of the 
New York partnership? A  Yes, sir.

Q You knew that; that was correct? A  Yes, 
sir.

Q Rothman didn’t have to put in any more 10 
than what he had in the New York co-partner-
ship? A Why not? I was supposed to with-
draw—put in less?

Q Rothman didn’t have to put in any more.
A Certainly, he was supposed to loan money, 
the same as I do, and bring it in and he did—I 
can prove that he made his father-in-law sign a 
note—he made his father-in-law sign a note to 
help the partnership to get merchandise, credit.

Q Wasn’t that note signed at least a year 20 
before you ever started the Newark co-partner-
ship—wasn’t that in the New York business? A 
The note is here to prove it.

Q Wasn’t the note long before you started the 
Newark partnership? A  Yes, sir; I don’t re-
member when the note was made; I do not re-
member. The note is here in evidence.

Q Will you answer my question? Was the 
note supposed to be put into the Newark co-
partnership, or was the note discounted and made ^  
out long before you started in the Newark 
co-partnership? A It was made for the New 
York store.

Q Why do you mix it up with the Newark 
store? A Because I personally guaranteed that 
money.

Q Didn’t Rothman personally guarantee it?
A After I asked him to guarantee it he did.

Q Didn’t Rothman guarantee it originally 
when the note was first made out ? A After I 4 u
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had seen that we are losing money I was wor-
ried about it and I asked him would he get me 
somebody to endorse this note; he says “ Yes,”  
and I asked him who would it be; and he said his 
father-in-law; I asked him has his father-in-law 
any real estate, is he good for it. He says, 

10 “ Yes; he owns a house on 12th street,”  and he 
went over with me and his father-in-law has 
signed this note. After I found out that his 
father-in-law didn’t own no property.

Q Now will you answer my question? A 
Yes, sir.

Q When the note was first made out, it was 
made out by you and Rothman, was it not? A 
Yes, sir.

Q So that you both guaranteed this note? A 
20 Yes, sir.

Q And this note was, that is, the proceeds of 
this note were used for the purpose of your 
New York co-partnership business? A Yes, sir.

Q At that time you didn’t have in mind any 
Newark store, did you? A I had a Newark 
store in conjunction with it.

Q But you didn’t have in mind any Newark 
co-partnership, did you? A No, sir.

Q And you were running the Newark store 
30 for the partnership? A I was running the 

Newark store for the partnership? The Newark 
store was my personal property.

Q Why did you just say you were running it 
for the partnership? A No; I wasn’t running it 
for the partnership.

The Court: You just said you were:. 
Witness: I made a mistake then. I went 

in partnership; after I dissolved in New 
York I took the merchandise and took Mr.40
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Rothman as partner in Newark store, after 
I seen I was losing money—I lost everything 
I had in New York store—I wound up with 
nothing—what little bit was left, merchan-
dise, I took the inventory and took it in the 
Newark store and take him in the Newark 
store for partner there.

Q This note which you now say was borrowed 
for the New York co-partnership is dated June 
1, 1922, and I see it, bears on the back an en-
dorsement on December 1, 1922, “  Kaufer’s Fur 
Shop paid $7,000 on account of this note,”  and 
that that is signed by Bertha Kromholtz, the 
payee. Was that $7,000 taken out of the part-
nership money of Kaufer & Rothman at 449 
Orange street? A  Yes, sir.

Mr. Schotland: I offer this note in evi-
dence.

(Paper marked Exhibit D. 2.)

Q Now, in the co-partnership account at 449 
Orange street, the partnership did not take over 
or assume this $10,000 debt on this note, Exhibit
D. 2, did they? A It did so. Co-partnership 
make the note.

Q Now, was the proceeds of this note, the 
money you got for this note used to buy furs? 
A Yes, sir.

Q And didn’t you have those furs in your 
Newark Orange street store? A No, sir; we 
had it in the New York store.

Q Those furs? A Yes, sir.
Q And you moved those furs over to New-

ark? A What was left.
Q How much was left? A According—there 

is an inventory for that purpose.
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Re-direct examination by Mr. Krohn.

Q I want to call your attention to the en-
dorsement on the back of this note that $7,000 
was paid by Kaufer’s Fur Shops to Bertha 
Kromholtz. A Yes, sir.

20 Q That money was paid between September, 
1923, and March, 1924? A That can be proved 
by the books.

The Court: Answer the question.

Q Was that $7,000 paid between September, 
1923, when you started the co-partnership—1922 
—when you started the co-partnership at 449 
Orange street and March 17, 1923, when you 
broke up? A Yes, sir.

29 Q And to whom were those checks made pay-
able? A To Bertha Kromholtz.

Q And who signed those checks? A Both 
of us.

Q You are sure about that? A I am almost 
sure—I am sure about that, yes, sir.

£0 ISRAEL M. POGASH, sworn for complainant. 

Direct examination by Mr. Krohn.

Q What is your business? A I am a public 
accountant.

Q What has your connection been with either 
Mr. Kaufer or Mr. Rothman? A I was their 
public accountant at the time of their partner-
ship.

Q When did you first act for them? A I 
40 acted as the accountant at the New York store
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and acted as their accountant when they came 
over here to Newark.

Q How long were you connected with them 
at the New York store? A Why, about a year 
or so I was doing their work in New York.

Q And did you individually handle their ac-
count or did you handle it as the junior of some 10 
firm? A I handled it as an employee of an 
accounting firm.

Q Who were they? A Flint & Krohn.
Q Are they certified public accountants in 

this State? A Yes, sir.
Q Will you examine this report, Exhibit D. 1, 

and tell me if you have seen that before? A 
Yes, sir.

Q Did you prepare that? A Yes, sir.
Q What is that report? A This is a state- 20 

ment—financial statement and statement of the 
portion of the New York firm of Kaufer & Roth-
man that came to the Newark partnership, 
formed in Newark by Kaufer & Rothman.

Q Does that report show the inventory of 
merchandise that was put into this new co-
partnership business at 449 Orange street, New-
ark? A By whom?

Q By Kaufer. A The report shows the in-
ventory to be worth $13,688.57.

Q Does that contain the items of skins and 
values? A That contains items, individual 
items of skins, lining, storage, repairs and fin-
ished garments.

Q Does that report show any liabilities on 
that merchandise? A This report does show 
the accounts payable—its liabilities to customers 
on this merchandise.

Q How much were they—what were the 
items? A They total $1,058.80. 4 0
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Q Have you a list there of an indebtedness 
to Bertha Kromholtz? A  No; I have none.

Q What is this contribution of $13,000 made 
up of? A This is skins only, $13,000.

Q Where were they? A At the Newark 
store.

10 Q Which store, 460 or 449? A As I under-
stand it, Mr. Kaufer was running this new store 
—this new Orange street store—prior to the 
partnership agreement. These goods were in 
that store at the time.

Q Do you mean that the merchandise was 
moved from 460 to 449 before this co-partnership 
began? A Yes, sir.

Q And about how long before? A I don’t 
know. It was there before I started working 

20 and I started before the formation of the part-
nership.

Q Did you have anything to do with this 
note of Bertha Kromholtz? A No, sir.

Q Ten thousand dollars? A No, sir.
Q Were the accounts of Mr. Kaufer and Mr. 

Rothman in the New York store settled before 
they began their new co-partnership venture in 
Newark? A The accounts were balanced, a 
statement taken of it showing their relative po- 

39 sitions in the firm.
Q What were their relative positions accord-

ing to your report? A  The report shows that. 
The report submitted to them shows that J. 
Rothman had a capital there of $1,634.71, where 
Kaufer had a debit in his capital account—that 
is he withdrew more than he put in—by $1,437.06.

Q That was to be the contribution to the new 
firm? A  Yes, sir.

î T W hat did you make up this statement 
4  ̂ from? A Books and inventory taken.
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The Court: A statement agreed upon by 
both parties?

Witness: Yes, sir.

Q Mr. Pogash, did you open the accounts of 
the new co-partnership in Newark? A Yes, sir.

Q And at that time did you have before you 10 
this agreement? This is a copy of the one in 
evidence. I refer to this agreement here, marked 
C. 1. A No, sir; I didn’t have a copy of this 
before me.

Q Were you informed of this agreement? A 
No, sir.

Q In opening up the books what did you 
show as the capital investment of Kaufer and 
what did you show as the capital investment of 
Rothman? I am referring to the new co-part- 20 
nership venture at 449. A I show that Roth-
man contributed nothing but his interest in the 
New York firm, $1,634.71; Kaufer’s contribution 
was his interest in the New York firm, which was 
a debit against him of $1,437.06, and his interest 
in his Newark business.

The Court: Thirteen thousand plus?
Witness: That is not the exact amount.

That shows, inventory and accounts payable, $0 
that his investment was $15,059.77.

Cross examination by Mr. Schotland.

Q Mr. Pogash, as the accountant, you found 
and report in this exhibit that Kaufer and Roth-
man had each started their co-partnership with a 
contribution of $4,000? A Yes, sir.

Q (The Court.) In New York? A In New 
York. 4')
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Q And there was no new capital contribution 
reported to you when the partnership was trans-
ferred to the Newark store at 449 Orange street, 
was there? A I do not understand your ques-
tion, Mr. Schotland.

Q Was there any new cash put in by either 
10 party in the Newark business when they formed 

the Newark co-partnership? A Yes, sir.
Q What cash was put in by either one? A 

No; there was no cash, receivable, inventory and 
•fixtures.

Q Now, what was done was that the entire 
co-partnership assets from New York was taken 
over bodily to the Newark store? A  Yes, sir.

Q And an inventory was given to you of the 
assets of the Newark store which Kaufer was 

20 supposed to own irrespective of the New York 
partnership? A Yes, sir.

Q And you started the new partnership books 
on that basis? A Yes.

Q Which was Kaufer’s investment in the new 
co-partnership business, $13,688.57? A No; his 
investment was $15,059.77—his equity in the 
Newark store—less $1,437.06, his debit to his 
account, New York store, giving him a net bal- 

30 ance of $13,622.71, his investment in the Newark 
store.

Q In the New York co-partnership he had 
drawn out all of his capital and $1,437.06 be-
sides? A Yes, sir.

Q So that amount was deducted from the net 
value of his stock in the Newark store? A Yes, 
sir.

Q And that made on your capital account, a 
credit to Kaufer as his investment $13,622.71? 

4 0 A Yes, sir.
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Q And Rothman’s investment was what you 
carried over from the New York co-partnership, 
$1,634.71? A Yes, sir.

Q Now, did either Rothman or Kaufer tell 
you in making up your books that either one 
was to contribute any more money to that co-
partnership in Newark? A No, sir. 10

Q And in apportioning profits and loss did 
either one tell you that you were to apportion 
them any differently than equal shares? A  No, 
sir.

Q They told you to apportion them equally?
A I suppose I went ahead and apportioned 
them equally.

Q Apportioned what equally? A Profit and 
loss.

Q, Thereafter? A Thereafter. 20
Q In making up the current account? A Yes, 

sir.
Q After September, 1922? A Yes, sir.
Q In the Newark co-partnership? A Yes, 

sir.
Q With their mutual consent and understand-

ing? A Yes, sir.
Q Now, Mr. Pogash, if, when the Newark co-

partnership was started in September, 1922, if 
you had charge of an indebtedness of the co- 30 
partnership in addition—the Newark co-partner-
ship—if you had charge of an indebtedness of 
the Newark co-partnership in addition to the 
liabilities that you show on Exhibit D of Ex-
hibit D. 1, namely, accounts payable $1,836.33, 
loans payable $5,000, a $10,000 indebtedness on 
a note, would Kaufer have had any investment 
in the co-partnership? A If this indebtedness 
was to be charged to Kaufer—if he had gotten 
the proceeds of this note, his investment of $13,- 4 y
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622.71 would have been reduced by $10,000, leav-
ing the balance $3,622.71.

The Court: I do not get that.
Witness : There is a note liability of $10,- 

000. If Kaufer got the proceeds of that lia- 
j q  bility—of that note—if  he got the $10,000

and used it as his own and he wanted to put 
this on the partnership books, then he owed 
$10,000 more.

The Court: The note was paid by the co-
partnership, the $10,000?

Witness : Seven thousand dollars was
paid by the co-partnership, but it was 
charged among payments to Mr. Kaufer 
personally.

20 Q Only $2,000 was charged to him personally? 
A  $5,000 was the liability of the New York 
store. If this liability had been set up on the 
books his capital would have been so much less. 
His capital was $13,000 and if we show he owed 
$10,000 on the notes, he would only have $3,000 
equity in the business.

The Court : How do those liabilities repre- 
sent—how do they form a part of this 
arrangement ?

Witness : Are you referring to the $10,-
000?

The Court: No; the other.
Witness: The $1,836.33 pliabilities for mer-

chandise.
The Court: From New York?
Witness: From both Newark and New

York; that is the total.
The Court: Co-partnership liability?40
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Witness: We are talking about the Or-
ange street store in Newark now, not of the 
failure.

The Court: 460 Orange?
Witness: The new store, 449.
The Court: What is the $1,800 for?
Witness: I can make that pain, I think. ^

In New York they had accounts payable, 
liabilities to creditors on merchandise, 
$777.53. Mr. Kaufer had personal liabilities 
to creditors of $1,058.80. I f  we add those 
together we get the liabilities of the part-
nership at the date of formation of the new 
partnership in Newark.

The Court: What is the $1,000 for
Kaufer?

Witness: He had liabilities.
The Court: Partnership liabilities?
Witness: No; personal liabilities.
The Court: 460?
Witness: Yes—no, at 449. I thought I 

made it clear that he was in business at 449 
before the partnership had formed. That 
gives you the liabilities of the new partner-
ship at 449.

The Court: How? I don’t understand
why Mr. Kaufer’s thousand dollars should 
be— ( interrupted ).

Witness: Added to the other?
The Court : No.
Witness: Well, you see— (interrupted).
The Court : To the partnership. The

parent partnership had liability of $700, so 
each owed that.

Witness : Yes, sir. 40
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The Court : Why should the two-one
Kaufer’s liability and one the partnership— 
(interrupted).

Witness: You are right on that. I will 
make that clear in just a moment. Mr. 
Kaufer contributed $13,000 in the inventory, 

10  merchandise.
The Court: It would be a deduction of 

a thousand dollars, if Kaufer assumed it.
Witness: In addition to that he contrib-

uted $586 in accounts receivable, moneys 
owed to him; furniture and fixtures valued 
at $1,870 ; so in the total he contributed, 
$16,118.57.

The Court : Deduct—
Witness: A thousand dollars gives him a 

20 contribution of $15,059.77.
The Court: And that $5,000, what was

that?
Witness: That is a liability of the New

York store—the New York partnership, 
$5,000 loans payable, Sturnhop, $5,000.

The Court: Did the new partnership as-
sume that?

Witness: Yes, sir.
30 The Court: What about this ten thou-

sand-dollar note? You said if Kaufer got 
it—what do you mean by-—what do you 
know about it? Was that a New York part-
nership liability?

Witness: I don’t know, your Honor.
The Court : How does it figure in your

accounting?
Witness: It didn’t figure at all. As far as 

I am aware this was a personal liability of 
40 Mr. Kaufer.
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The Court: Yes; was it paid?
Witness: Well, now, he had this at the

time of the formation of the partnership.
The Court: Of the New Jersey partner-

ship?
Witness: Yes, sir. But this wasn’t put 10

on the hooks at that time.
The Court: Understood to be his liabil-

ity?
Witness: Yes, sir.
The Court: And as I recall your former 

testimony, some part of the proceeds of the 
New Jersey partnership was used to pay 
some part of that note?

Witness: Yes, sir.
20The Court: How much?

Witness: Ten thousand dollars of the
New Jersey partnership was used to pay 
this note. Upon the payment—I don’t re-
member just— (interrupted).

The Court: That was withdrawal of so
much of Kaufer’s capital.

Witness: Yes, sir; that is it exactly.
The Court: All right. I got it.
Mr. Schotland: It was not charged to

him, however; $2,000 was charged to him.
The Court: But you understand $7,000 

was taken out of the firm to pay Kaufer’s 
$10,000.

Mr. Schotland: No. This witness claims 
he is not familiar with this. He didn’t see 
that agreement, didn’t see the note.

The Court: Did he get the money from 
Mrs. Kromholtz?
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Mr. Krohn: No, sir; he did not. I can 
offer Mr. Käufer again.

The Court: Let us find out about it.

10 ABRAHAM A. KAUFER, recalled.

By the Court.

Q Why was that ten thousand dollar note 
made? A  It was paid back—for a loan.

Q Why was the ten thousand dollar note 
executed—why? A For merchandise which I 
had to buy. We paid for the merchandise. I 
loaned that money to pay for merchandise.

Q You borrowed1 money to buy merchandise 
20 for the New York store?’ A  Yes, sir.

Q It was not for your own use? A No, sir. 
Q Not to buy merchandise for Newark? A 

For the partnership—for the New York store.

By Mr. Krohn.

Q This note is dated June 1, 1922; is that 
the date on which it was made? A  Yes, sir.

Q And that was about four months before the SO ^formation of this new co-partnership in Newark? 
A  Yes, sir.

Q And this note is signed 1 4 Kaufer-Roth- 
man.”  Who signed that? A  I did.

Q It has the endorsement on the back of “ C. 
Bernstein.”  A That is his father-in-law.

Q “ A. Kaufer”  that is your signature? A 
Yes, sir.

Q “ J. Rothman”  that is someone else’s sig-
nature? A Mr. Rothman’s signature.
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By the Court.
Q Why was a coat bought by Mrs. Kromholtz 

for $395, $250 charged to you as against interest 
on this note! A  I do not remember, your 
Honor, why—how. I didn’t charge. I never 
done anything without the consent of my partner.

Q There was a $250 coat bought by Mrs. 10 
Kromholtz and she paid for it by interest on this 
note—crediting you with interest on this note 
and the item was charged against you by the 
Master; how does that come about? A I don’t 
know. It wasn’t supposed to be charged against 
me, your Honor.

Re-direct examination by Mr. Krohn.

Q You took exception to the report of the 
Master that you should be charged with that two 
hundred and fifty dollars.

The Court: The Master found— (inter-
rupted).

Mr. Krohn: The situation was that Bertha 
Kromholtz is a relative and bought a coat 
and we had that as an account receivable.

The Court: She got a credit of interest 
on this note and charged to Kaufer. 39

Mr. Krohn: That was Mr. Schotland’s 
contention and it was sustained.

Q Did the firm after September, 1922, con-
tinue liable on this ten thousand dollar note of 
Bertha Kromholtz dated June 1, 1922? A Yes, 
sir.

Q Is that why payments of seven thousand 
dollars were made to Bertha Kromholtz? A 
Yes, sir. 40
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Q From September, 1922, to March, 1923? 
A Yes, sir.

Q And those checks of seven thousand dollars 
to Bertha Kromholtz were signed by both you 
and Rothman? A Yes, sir.

jQ The Court: Does the firm still owe Mrs.
Kromholtz three thousand dollars?

Witness: It was charged to me.
The Court: Why?
Witness: I don ’t know, your Honor.

Q Do you know whether Mrs. Kromholtz filed 
with the receiver a claim for that three thousand 
dollars? A I think she did and she is holding 
me liable for it if she don’t get it. She says— 

2q (interrupted).

The Court: Where was the charge to you? 
What do you mean? Where and by whom 
was it charged to you?

Witness: By the bookkeeper.

Q If this note was to continue a co-partner-
ship liability after September, 1922, why didn’t 
you write it down on the books of the co-partner- 
ship—why didn’t you instruct the bookkeeper to 
put it in that form? A I don’t remember 
whether I did or not. If I did it is on the books.

The Court: It is on the books?
Witness: It is over three years now, and 1 

don’t remember how it was charged to me 
or why it was charged to me or was it still 
an open debt. It is still an open debt. I 
don’t remember what happened to it. The 
books will show everything. We kept books40
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and from time to time a certified accountant 
took off everything off my mind; I shouldn’t 
have to worry and things—everything should 
be straight.

Q Was this report of the accountant that has 
been offered in evidence, September, 1922, made 
before or after or at the time this partnership 
agreement was written? A The report shows
the date when it was made.

Q I am asking you whether it was made after
or when it was made? A After.

Q The report is dated September 7, 1922. 
Is that the date it was submitted to you? A 
Yes, sir.

Q And the agreement is dated September 1, 
1922. Is that the day on which it was made? 
A Yes, sir.

Q In starting this co-partnership at 449 
Orange street, Newark, September 1, 1922, what 
did you understand that your contribution to the 
capital of the firm was ?

10

20

Mr. Schotland: I object.
The Court: Let us have something. I 

have got to have something.
30

A I do not quite understand.
Q At the time you started this partnership 

business at 449 Orange street, Newark, Septem-
ber, 1922, what was your contribution? A My 
contribution was supposed to be four thousand 
dollars, and the firm was supposed to take over 
all the liabilities and debts what is over that 
amount.

Q How do you arrive at four thousand dol-
lars? A Because Mr. Rothman had put in—was 
supposed to put in about four thousand dollars 40
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and twenty-five hundred dollars more. He had 
four thousand dollars when we started in New 
York and we lost in New York, and after we 
dissolved our New York store Mr. Rothman only 
had sixteen hundred dollars and we were—(in-
terrupted).

20 Q Forget for a moment about how much Mr. 
Rothman was to put in. How did you arrive at 
the amount that you were going to put into 
Newark? You say you were to put in four 
thousand dollars. How do you get down to that 
amount? A Well, I had merchandise.

The Court: I will send this to Mr. Meyers. 
It is all accounting, isn’t it?

Mr. Krohn: I hope you will not. I think 
we can make it sufficiently clear.

20 The Court: You may make it clear to him, 
but you cannot get it into my head—not at 
the present time. This man will tell you 
anything—use any sort of figure that comes 
into his head and any sort of answer that is 
agreeable to him.

Q You say you were to put in merchandise in 
this new business September 1, 1922? A Yes,

30 sir-
Q And was that merchandise to be inven-

toried? A Yes, sir.
Q And was it inventoried? A Yes, sir.
Q And how much, about, was that‘inventory? 

A Seventeen thousand dollars.
Q How much were you to put in in all? What 

was your net as against Rothman’s net? What 
was the net amount you contributed to the New-
ark partnership September 1, 1922? A This 
statement shows it.
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Q How much? Read it. A Kaufer invest-
ment, four thousand dollars; additional profits 
twenty-seven twenty-seven less drawing.

The Court: What is this, do you know?
Mr. Schotland : It is the New York part-

nership account—statement he is reading; 10 
shows they each invested four thousand 
dollars.

Q You say the inventory of merchandise 
which you put into this business was seventeen 
thousand; is that correct? A According to the 
statement it is. As far as I can remember the 
statement shows exactly what I had and what I 
took out from the other store and put it in the
new partnership. 2Q

Q Did you owe any money on that merchan-
dise? A Yes, sir; I did.

Q How much? A According to the state-
ment—if you will let me see the statement I will 
tell you how much.

Q Do you find a liability of ten thousand 
dollars to Bertha Kromholtz?

The Court: Is it there?
Witness: No, sir; I didn’t find it yet. 30

Q Is that liability there? A No, there isn’t, 
in that report.

The Court: Now, you are as bad as the 
witness. The liability on 460 Orange street, 
ten thousand dollars. You have asked him 
is there a liability of that amount? You may 
not have had any reason for asking the ques-
tion, Mr. Krohn; is there a liability of that 
amount? ^
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Mr. Krohn: There is, but not in that re-
port. I think the situation is perfectly clear.

Re-cross examination by Mr. Schotland.

The Court: I want to know whether this 
‘ 1Q ten thousand dollars was “a debt of his own 

on 460. That is apparently in line with the 
old testimony that I can remember.

Q Didn’t you testify before Mr. Meyers that 
this ten thousand dollars to Mrs. Kromholtz was 
an indebtedness that you owed her T She is your 
sister, is she not? A Yes, sir.

Q That was money that you owed her, which 
you took over personally in order to make your 
contribution to the partnership $13,622, as it 

20 reads on the accountant’s report? A Yes, sir.
Q Didn’t you testify to that? Isn’t that the 

fact? A I don’t remember whether I— (inter-
rupted).

Q Isn’t it the fact, whether you remember 
how you testified or not? Isn’t that the fact? 
A I don’t remember what I testified. It is over 
a year ago. How could I remember what I tes-
tified, your Honor? I swear I am going to state
the truth.30

The Court: Is the ten thousand dollars to 
Kromholtz and this note we are talking 
about one and the same item?

Mr. Schotland: One and the same item.

Q What is the fact? A The fact is I have 
loaned that money— (interrupted).

The Court: Borrowed the money.
Witness: Borrowed the money and put it 

bi to pay for merchandise.
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The Court: In 460?
Witness: Yes, sir; New York store, your 

Honor. And I brought the merchandise 
over to 449 Orange street. I borrowed the 
money when I was in partnership to pay 
for the merchandise.

The Court: Now, the inventory of 460 was 10 
$17,000?

Witness: Yes, sir.
The Court: And you owed this ten

thousand dollars on that ?
Witness: Yes, sir.
The Court: That is, the ten thousand dol-

lars is represented by part of that inventory 
of merchandise you put in 449 Orange street ?

Witness: Yes, sir.
20

Q So, if you took credit— (interrupted).

The Court: Do not argue it any more.
That answers it. In other words, if there is 
an inventory of seventeen thousand dollars 
and he owed ten thousand dollars, then his 
net inventory was seven thousand dollars?

Mr. Schotland: Yes, sir.
The Court: That is in line with that coat 30 

purchase ?
Mr. Schotland: That was his personal in-

debtedness to her; that is the reason the 
coat was charged to him. That is all.

40
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SAMUEL KAUFER, sworn for complainant. 

Direct examination by Mr. Krohn.

Q Did I examine yon before? A No, sir.
Q Yon are a member of tbe Bar of this State? 

A Yes, sir.10 * • ,Q Is this your signature as subscribing wit-
ness to this partnership agreement? A It is.

The Court: It should have been written 
on the books; kept off, I suppose, so it would 
not show up.

Mr. Schotland: That is what his testi-
mony is.

The Court: Where ?
Mr. Schotland: Before the Master.

20 The Court: Are you going to put that m 
here?

Mr. Schotland: I think it ought to go in.
The Court: I think it ought to be in 

unless you can agree upon that being the 
fact.

Mr. Krohn: That is the fact. I can refer 
to the page.

The Court: That is the fact?
uU .

Mr. Krohn: Yes, sir.
The Court: I asked you some time ago

whether this ten thousand dollars was not 
this man’s individual debt and you said 
“ No” ; now you say it is.

Mr. Krohn: I probably didn’t understand 
your Honor. There was at least eight or 
nine pages of testimony and Mr. Schotland’s 
cross examination on that very point.

The Court: Now I can see daylight.40
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S a m u el K ä u f e r , d ir e c t .

Q M r. K ä u fe r , I  call your attention to the 
blank space at the 12th line o f  the first page o f  
this agreem ent with reference to the am ount that 
each partner should p ut in. W i l l  you  read that 
and explain the circumstances o f that om ission?
A  B eginning from  w here?

Q A s  to capital. A  A s  to the capital w ith j a  
which the firm  w as to commence business, each 
of the said partners shall contribute the sum  
of blank the said Jacob R oth m an ’s proportion  
shall be in the fo rm  o f cash, while the said A b r a -
ham A . K ä u fe r ’s shall be in the fo rm  o f m erchan-
dise now owned by him  and located 449 Orange  
street, said  location being the business place of  
the co-partnership. The value o f the said m er-
chandise shall be determ ined by  audit and in-
ventory.

Q W h y  d id n ’t you fill in that space before ^  
having the agreem ent signed? A  The facts in  
that case were that M r. R othm an and M r. K ä u fer  
came to m y office as I  rem em ber it, and requested  
me to draw  a co-partnership agreem ent. I  took  
the facts. I  asked them how much each was to 
put into the partnership. T hey both told me that 
Mr. K ä u fe r  w as to m ove his private stock o f  
goods into the partnership that he had m oved fro m  
460 to 449 a little previous to the time he made 30  
the partnership with M r. R othm an at 4 4 9 ; that 
he d idn ’t know, the value o f his contribution until 
the bookkeeper or the accountant went over the 
books. I  at that tim e told them w hy not w ait 
until you get the report and M r. K ä u fe r  says—  
said, “ W h y , I  really d o n ’t need any paper with  
him at a ll ; I  w as in partners with him in N ew  
York and I  trust h im ; I  d o n ’t even need it, but 
just to make it le g a l,”  he says, “ I  m ight as well 
sign i t .”  H e  says, “ W h en  we get the report
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fro m  the au d ito r  we w ill fill it  in .”  N ow , that is 
w hat I  rem em ber as to that.

Q T h a t agreem ent refers to an  inventory and 
it also re ferred  to an audit. W a s  there anything 
sa id  about the in ven tory  a t the tim e you had 
th is agreem en t sign ed? A  I  am  not so very 

2Q clear as to  that now , but I  do know  th at they both 
sa id  they w ere w a itin g  the aud it o f the account-
ant, and th at w as not ready.

Q W h a t  d id  y o u  understand that audit would 
d isclose? A  T h at w ould disclose the equity.

M r . S ch o tla n d : I  cannot see how that
w ould bind an ybod y w h at this w itness thinks 
the audit w ould disclose.

M r . K r o h n : I  w ill w ithd raw  the question.

2 0  Q Did. either M r. K ä u fe r  or M r . R othm an at 
the tim e o f  sign in g  this agreem ent tell you  o f the 
p u rpose o f  that aud it? A  Y e s , sir.

Q W h a t  w as it?  A  I t  w as to determ ine the 
equity  o f M r . K ä u fe r  in  the fu rs.

Q T he fu rs  that he w ould contribute to the 
new  b u sin ess? A  H e  w ould  contribute to the 
new  business.

Q A n d  did they tell you  w hat M r. Rothman  
go w as to put into the new  bu sin ess? A  H e was 

to p u t in  an equal am ount in  cash.
Q T o  m ake it equal w ith— (in terru p ted ). A  

T o  m ake an equal investm ent.

Cross examination b y  M r. Schotland.

Q W h o  said  th at? A  B oth . T h a t is why I  
said  they each should p u t in  a  b lank.am ount.

Q J u st a  m om ent. D id  y o u  draw  the red 
ink lines on  this duplicate o f  the contract? A  

40  I  d id  not.



161

Jacob R oth m a n , direct.

M r. K r o h n : D o es y o u r  H o n o r  w ant any  
testim ony fr o m  the receiver that there is a 
claim  filed w ith  h im  b y  B erth a  K ro m h o ltz?

T h e C o u r t : N o . I t  w as, on its face , a
p artnership  debt. O f  course she w ould  file 
it against— (in terru p ted ).

M r . S ch o tla n d : O n its fa ce  it w as a N e w  l o  
Y o rk  prop osition .

T he C o u r t : A l l  one thing.

C o m p l a in a n t  B e s t s .

J A C O B  B O T H M A N , sw orn fo r  defendant.

Direct examination b y  M r . Schotland.

20
Q M r. B oth m an , at the tim e w hen the a g ree -

ment D . 1, dated  S ep tem ber 1, 1922, betw een you  
and K ä u fe r  w as draw n up, w hat w as the under-
standing betw een you  and K ä u fe r — w hat w as  
the arrangem ent betw een you  as to w hat each w as  
to put in to  this 449 O range street store? A  
A s m uch in ven tory  as there is o f the N ew ark  
store should be put into the partnership  and as 
much m on ey as is f le ft  over o f  the N ew  Y o rk  
store shall be carried  over in  the one business, 30 
combined in  the one business, and equal p a rt-
ners, because I  w as w ith M r . K ä u fe r  three years  

before that.
Q Y o u  sa y  you  w ere a p artner w ith him  

before S ep tem ber 1, 1922? A  Y e s , sir.
Q In  w hat store? A  A t  460 O range street 

and 202 W e s t  28th  street, N ew  Y o rk .
Q T he w hole business? A  T he whole busi-

ness w as partn ersh ip  and M r . F lin k  and K ro h n  
was the accountants. A t  that tim e M r. P o g - '49
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ash. w as not w orking fo r  F link & K rohn, but there 
w as an accountant by the nam e o f Sehwen work-
in g  fo r  F lin k  & K ro h n  and he kept both sets of 
books fo r  460 and W e s t  28th street.

Q So you w ere equal partners all the way 
through ? A  E qual partners all the w ay through.

10
The C o u rt: I f  that was so w hy did you 

agree in w riting that he should contribute 
his Orange street store stock as his con-
tribution to the new firm !

Q D o you understand the question? Why  
did you agree in the co-partnership that Samuel 
K ä u fe r  drew up that K ä u fe r  was to contribute 
the m erchandise in the Orange street store ac-
cording to the inventory? A  A t  that time we 

20  d id n ’t have any agreem ent at all. W e  stood 
without an agreem ent. E verythin g was with us. 
The only thing— his daughter was bookkeeper—  
M r. K ä u fe r ’s daughter w as bookkeeper to 460—  
449— and he had a strange bookkeeper at 202 
W e s t  28th street.

Q Y o u  had no w ritten agreem ent at all? A  
W e  had no w ritten agreem ent whatsoever.

Q F o r  the partnership before that? A  For 
30 the partnership before that.

Q So you were taking in what was over here 
in K ä u fe r ’s own nam e. A  R ight.

Q  Because it w as part o f the partnership 
p rop erty? A  P art of the partnership prop-
erty.

The C o u rt : W h y  was he to be given credit 
fo r  it then in  the new  partnership, i f  that 
is so? W h y  was he to be given exclusive 

4 Q credit for  it if  you are telling the truth now?
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W itn e s s : Because M r. K ä u fe r  never gave  
m e any account o f  the store 460 O range  
street. H e  alw ays said it d oesn ’t  show any  
profit at all.

The C o u rt: I f  the Orange street store
w as p art of the N ew  Y o rk  partnership, why  
did you in this new agreem ent arrange to 10 
give K ä u fe r  credit fo r  the am ount o f  his 
stock in that store as his contribution?

W itn e s s : Because M r. K ä u fe r  claimed
this w as the same am ount. H e  claimed it 
will figure, the am ount invested at first at 
460 when we started the partnership— when  
we. started the partnership 460 and 202 28th  
street, M r. K ä u fe r  claim ed at that tim e he 
had the books— that the books would prove he 
had about seventeen thousand dollars in- go  
ventory and I  invested four at that tim e; 
everything should be combined into the one 
store, and since then he said that the retail 
store d id n ’t show any profit.

Q The N ew ark store was retail? A  N ew ark  
store w as retail and N ew  Y o rk  w as wholesale, 
dealing in skins.

Q Then you say that you were absolutely  
equal partners? 30

The C o u rt: In  the profits, yes.

Q In  the profits and in the assets o f this 
store 499 O range street? A  E qual partners in  
the store 449 Orange.

Q C apital investm ent? A  C apital invest-
ment and everything.

The C o u rt: N otw ithstanding he put in
thirteen thousand and you put in sixteen
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hundred, you  w ere to be equal owners in the 
capital ?

W itn e s s : I  put in four thousand.

The C o u rt: In  N ew  Y o rk ?

W itn e s s : In  N ew  Y ork . That is what my 
investm ent was when we started up the part- 

10 nership, four thousand dollars.

Q H ow  did you come to invest the four thou-
sand dollars? W h a t was the arrangem ent be-
tween you and K a u fe r?  A  A s  much money as 
I  have I  shall invest and I  had fou r thousand 
dollars and I  invested fo u r thousand dollars.

Q H ow  much was his investm ent? A  As  
much as he had. A t  that time he had around 
sixteen or seventeen thousand dollars invested in 

2 o inventory. W h a t he had invested should
go in  the co-partnership.

The C o u rt: W ith  respect to Newark?

W itn e s s : 460 O range street including.

Q Y o u  claim  you were partners all the time 
in both the N ew ark and the N ew  Y o rk  business? 
A  Y e s , sir.

Q A n d  that the N ew ark business was not 
30  K a u fe r ’s own business? A  N o, sir.

Q W h y  do you say he had assets o f sixteen 
thouand dollars— or inventory o f seventeen thou-
sand dollars that belonged to him ? A  Before 
I  started out with him while I  was working for 
him  yet— I  w as w orking at 460 Orange street 
for  him, too.

Q Y o u  w ere w orking for him  at 460 Orange 
street? A  Orange street.

Q B efore  the N ew  Y o rk  business was started? 
40 A  B efore  the N ew  Y o rk  business was started.
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Q A n d  that is when you  made the arrange-
ment to become p artners? A  E ight.

Q In  both businesses? A  B oth  businesses.

Q  N ow , what i f  anything, w as said (in -

terrupted).

The C o u rt: B efore  the New  Y o rk  bui- 10

ness started?

W itn e s s : B efore  the N ew  Y o rk  business 

started, yes, sir.

Q N ow , w hat, i f  anything, w as said between  
you and K ä u fe r  about your rights and his rights 
in all o f the partnership assets when you only  
put in fou r thousand dollars and he put in the 
Newark store? A  I t  should be equal partner-
ship, otherwise I  w ould never w ent into the busi- 20 
ness, because I  had an agreem ent with M r. 
K äufer—  (interrupted).

The C o u rt : H a lf  o f his sixteen thousand  
dollars w as to be yours?

W itn e s s : H e  should invest all the m oney  
that w as necessary and I  should invest fo u r  
thousand dollars, because that w as all the 

m oney I  had. 30
The C o u rt: O f the twenty thousand dol-

lars you were to own ten thousand the 
m om ent you invested four, is that your  
understanding? H e  had sixteen, you  had  
four, that m ade tw enty thousand dollars 

capital, d id n ’t it?

W itn e s s : Y e s , your H onor.

The C o u rt: The m om ent you put in your  
four w ere you to be the owner of ten thou-
sand dollars of the tw enty-thousand capital? 4 0
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W itn e s s : T h at w as the understanding—
that w as the agreem ent.

Q W h a t w as that based on, that under-
standing? A  T hat w as based on because I  was 
w orking for M r. K a u fer , and— (interrupted).

10 Q W h a t w ere you draw ing when you were 
w orking fo r  him ? A  A  hundred and seventy- 
five, 200, 210.

Q A  week? A  A  week.
Q H ow  much did you draw  under the part-

nership ? A  Seventy-five.
Q A n d  all the rest o f  your earnings went 

into the partnership? A  R ight. I  had an 
agreem ent with M r. K a u fe r  before I  went into 
the partnership o f $5,000 a year. I f  I  didn’t 
feel like going into the partnership there, Mr.

2 0  K a u fe r  said he w ould guarantee m e five thou-
sand a year and ten per cent, profit, and I  will 
prove that, too.

Q T hat is how that partnership was made 
up? A  T hat is how that partnership was made 
up.

(N o  cross exam ination.)

30
A B R A H A M  A . K A U F E R , recalled in rebuttal.

Direct examination by M r. K rohn . -

Q This business at 460 Orange street, New-
ark, w as M r. R othm an your partner in that 
business ever? A  N o, sir.

Q W h a t connection did he have with that bus-
iness? A  H e  had been w orking fo r  m e ; that 
is all. N o connection whatsoever.

40
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Q W h a t  w as the m ost he ever m ade a week 
in that business f A  W ith  overtim e, about a 
hundred dollars.

Q D id  he ever make as much as $200? A  
Not to m y knowledge.

Q D id  he ever make over a hundred and  
seventy-five or two hundred? A  N e v e r ; no m an  
made that yet.

Q W h e n  you went into the partnership he 
says you  put in $16,000 and he put in four thou-
sand, then you were to split up even the capi-
tal? A  N o, sir.

The C o u rt: A n y  arrangem ent o f that
kind?

W itn e s s : N o, sir.

The C o u rt: Y o u  d o n ’t look like a m an
that w ould give aw ay $ 6,000.

Cross examination by M r. Schotland.

Q W h en  he started to w ork fo r  you, d id n ’t 
you pay him  a hundred and ten dollars a week 
by contract, originally, as w ages? A  N o, sir.

Q W h a t were his original w ages? A  One 
hundred dollars a  week— seventy-five, originally, 
but a hundred dollars w ith overtim e. q q

Q Y o u  have still got your books, h aven ’t you, 
from 460 Orange street? A  N o, s ir ; M r. R oth -
man took the books. H e took all the books la y -
ing th ere ; I  h aven ’t got it. M r. R othm an took  
the books with the merchandise when he m oved  
the merchandise— took his books, m y  books and  
all the books that were there.

40
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Israel M. Pogasln, direct.

I S R A E L  M . P O G A S H , recalled for complainant.

1 Direct examinatoin by M r. K rohn.

Q M r. P ogash , w ill yon tell us what the books 
disclosed as to this $5,000? A  N o, sir.

Q W h a t w as the p roof before the M aster! 
10 D id  you appear before the M aster? A  Y es, sir.

Q A n d  before the M aster was the $7,000 paid 
on the K rom h oltz note out of the proceeds of the 
firm ’s operations charged to M r. K au fer? A  
I  h aven ’t seen the M a ste r ’s report. I  don’t 
know whether it w as or not. I  testified that it 
w as charged against M r. K a u fer .

Q Y o u  h aven ’t seen his report? A  No.
Q Could you from  his report tell whether 

there had been any charge to M r. K au fer? A  
20 Y e s , sir.

The C o u rt: D oes it appear there by

nam e?
W itn e s s : N o ; it appears here in the

schedule show ing M r. A . K a u fe r ’s capital 
account, show ing the original contribution, 
$13,000, w ithdraw als $6,393— in those with-
draw als I  have the totals o f those with-
draw als— they show as to payments to 

^  K rom h oltz as fo llo w s: Decem ber 20th, $500; 
Decem ber 1st, $ 2 ,0 0 0 ; January 2nd, $1,000; 
January 4th, $1,500. T hat totals $5,000. 
T hat is all I  see in here.

The C o u rt: The M a ste r ’ s amount is—  
(interrupted).

W itn e s s : Sixty-three hundred.

The C o u rt: H ow  is that m ade up?
W itn e s s : T hat is two pages o f accounts.

4 Q The C ou rt: Sm all item s there?
«
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Isra el M . P oga sh , direct.

W itn e s s : Y e s , sir.
The C o u rt: A p p ears on pages (inter-

rupted).
W it n e s s : 41 and 42 o f the general ledger, 

m aking a total o f $6,393.17.
M r. Schotland: I f  this seven was in-

cluded— ( interrupted). 10
The C o u rt : F ive  included.
M r. S chotland: B ut there was seven.

The C ou rt: W h a t about that?

W itn e s s : I  d o n ’t know. I t  m ight he in
this account in some other item s.

M r. S chotland: There is a lot o f items
which we proved should be charged to him  
to make up the 6,300.

• \ 2C
(A d jou rn ed  until tom orrow  m orn in g).

A p ril 7, 1926.

Continuation o f hearing pursuant to ad-
journm ent.

Testim ony closed.

30

4 0
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O rder R e-referrin g  Accounting to Special Master.

Order Adjudicating Partnership Agreement and 
Re-referring Accounting to Special Master 

for Final Statement.

F iled  June 9, 1926.

^  I t  appearing that a report o f Charles M. 
M yers, Special M aster, herein, dated March 16, 
1926, re-stating an accounting taken between 
the partners, w as confirmed by an order in that 
behalf entered on M arch 24, 1926 ; and this cause 
now com ing on fo r  final hearing this 7th day of 
A p ril, 1926, in the presence o f H erm an Krohn, 
solicitor o f the com plainant, and Herbert J. 
H annoch, o f counsel with complainant, and 
Philip  J . Schotland, solicitor o f the defendant; 
and the Court having read the partnership agree- 

20 m ent, dated Septem ber 1, 1922, between the 
parties to this cause and having taken testimony 
and heard the argum ent o f counsel with respect 
thereto, and being of the opinion that such part-
nership agreem ent determ ines that the partners 
share profits and losses equally and capital in-
vested in  the proportion in  which they contrib-
uted the sam e;

It  is on this 9th d ay o f June, 1926, Or der ed, 
A djud ged  and De cr ee d  that the partnership 

® agreem ent o f Septem ber 1st, 1922, determines 
that on dissolution o f the partnership and dis-
tribution of its assets, the com plainant and de-
fendant do share profits and losses equally and 
capital invested in the proportion in which each 
o f them contributed the sam e; and

I t  is o rd ered  that it he re fe rred  to  Charles
M. M yers, S pecia l M aster, to  re-state the account 
o f  said  partn ers in  accordance w ith  the above 
ad ju d ica tion  con stru in g  the term s o f  partner- 

40 ship agreem ent w ith  respect to  the sharing of
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profits and losses and cap ita l; and in case the 
report o f the Special M aster, dated M arch 16th,
1926, has been prepared in anticipation o f and  
in accordance w ith the above adjudication o f the 
partnership agreem ent, that he accordingly cer-
tify the same.

It is further ordered that the Special M aster  
be and he hereby is directed to submit his final 
report w ithin five days from  the date hereof.

A pplication being m ade that the salary claims 
of the partners be com puted in the statem ent o f  
such final account between the partners, the 
Special M aster is hereby directed to report the 
same accordingly.

E . R . W A L K E R ,
C.

R espectfully advised, 20

J o h n  H . B a c k e s ,
V .-C .

30

4 0
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FINAL REPORT OF SPECIAL MASTER.

Filed  J u ly  14, 1926.

In  pursuance of an order of this Court bear-
in g  date the 8th day o f June, 1925, whereby it 
w as ordered, adjudged and decreed that the 

10 partnership agreem ent of Septem ber 1, 1922, 
determ ined that on dissolution o f the partner-
ship and distribution o f its assets the com-
plainant and defendant shared profits and losses 
equally and capital investm ent in the proportion 
in which each o f them  contributed thereto and 
w hereby it w as referred to the subscriber, a 
Special M aster o f this Court, to re-state the 
account of the said partners in accordance with 
the above adjudication, construing the terms of 

2 Q the partnership agreem ent with respect to the 
sharing o f the profits and loses and capital, and 
directing the Special M aster to compute the 
salary claim s o f the partners in the statement of 
such final account.

I  do find and report that the net contribution 
o f the com plainant to the said co-partnership 
w as $6,086.54 after deducting from  his original 
contribution the w ithdraw als am ounting to the 
sum of $1,144 charged against him in the report 

30 of the Special M aster dated A p ril 22, 1925.

A n d  I  do further find and report that it ap-
pears by the books and the report of the account-
ants that the losses incurred from  operations 
for  the period between Septem ber 1, 1922, and 
M arch 17, 1923, which was the duration of the 
partnership business, amounted to $2,207.96, and 
that each of the partners should be charged 
with one-half thereof.

A n d  I  do further find and report that the loss 
4 0 in the net assets of the partnership between
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March 17, 1923, and the date hereof by  the liqui-
dation o f the partnership business through re-
ceivership proceedings, w as the sum o f $3,464.32  
and that each of the said partners should be 
charged with one-half thereof, a total loss to be 
chargeable to the com plainant being the sum  
of $2,927.14. 10

A nd I  further find and report that the balance 
of the contribution of the com plainant after de-
ducting the am ounts hereinabove set forth  is  
the sum o f $3,059.40.

And I  further find and report that the com -
plainant and defendant are each entitled to a 
credit o f $731.09, being one-half o f the profits 
of $1,462.19 arising fro m  adjustm ents m ade b y  
the Special M aster in his previous reports.

And I  do find and report that there is due to 20 
the com plainant the sum o f $528.57, being five 
and two sevenths w eeks’ salary from  February  
8, 1923, to M arch 17, 1923, at the rate o f $100  
per week.

A nd  I  do find and report that there is due to  
the defendant the sum o f $396.43 for  salary fo r  
the sam e period at the rate of $75 per week.

A n d  I  do find and report that the interest o f  
the com plainant in the partnership assets after  
making the deductions and additions herein-
above referred to, is the sum of $4,419.06.

I  do further find and report that after charg-
ing the defendant w ith the sum  o f $4,989.75, 
being the difference between the amount of in-
ventory on hand on M arch 8, 1923, and the 
amount taken by the receiver, together with the 
amount o f losses hereinabove referred to, there 
was a deficit in his capital contribution of $6,311, 
from  which should be deducted the profits, sal-
ary and paym ents m ade by the defendant 40
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am ounting to $1,891.94, leaving the sum of 
$4,419.06 as the amount o f deficit o f the defend-
ant in the partnership assets.

A ttached hereto is a statem ent o f the con-
tribution o f each o f said partners together with 
the charges and allowances m ade by the Special 

10 M aster in his previous reports.

R espectfully  subm itted this fourteenth day of 
July, nineteen hundred and tw enty-six.

C H A R L E S  M . M Y E R S , 
Special M aster in Chancery o f New  Jersey.

A B R A H A M  K Ä U F E R

O riginal contribution ..................................................................... $13,622.71
W ith d raw als .........................................................................................  6,392.17

2 0  W ith d raw als— (S ee Special M aster’s Report of 
M arch 16, 1925) ..........................................................

7,230.54

1,144.00

$ 6,086.54

Charges
One-half o f loss
Sept. 15, 1922— M arch 17, 1923 ............................$1,103.98
One-half o f loss
M arch 8, 1923— June 30, 1926 ...........................  1,823.16

--------------------  $ 2,927.14

$ 3,059.40
Profits arising  from  adju stm ents detailed  

in  M aster’s Reports— M arch 16, 1925 and
A p r. 19, 1926— O n e -h a lf ......................................  731.09

® u Salary  Feb. 8 to M ar. 17, 1923 ............................ 528.57
--------------------  1,259.66

A m ou n t o f K a u fer ’s interest in partner-
ship for w hich he is  entitled to  decree 
again st R oth m an  .................................................  $4,419.06

40
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JACO B R O T H M A N

Original contribution ......................................................................$
Withdrawals ...................................................................  ¿o.oz

Withdrawals (S ee Special M aster’s Report 
A pril 19th, 1926)

Inventory ..................................................... ?
One-half of loss

Sept. 15, 1922— M ar. 17, 1923 .......................
One-half of loss

Mar. 18, 1923— June 30, 1 9 2 6 ......................

of

4,989.75

1,103.98

1,823.16

1,605.89

7,916.89

10

Deficit in  capital .......................................................  $6,311.00
Profits arisin g  from  adjustm ents detailed  

in M aster’s Reports of M ar. 16, 1925 and.
April 19, 1926— One-half ................................. 731.10

Salary Feb. 8th, to M arch 17, 1923 ............. 396.43
Paym ent to  A l. K le in  ..........................................  246.66
Paym ent to  R e c e iv e r ................................................ 517.75

--------------------  1,891.94

Am ount o f deficiency w hich is ow ing by 
Rothm an to K a u fer  ........................................... $4,419.06

20

30

10
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Decree Confirming Final Report.

DECREE CONFIRMING SPECIAL MASTER’S 
REPORT OF JULY 14, 1926.

F iled  J u ly  20, 1926.

This m atter com ing on to be heard in the pres-
ence o f Herman. K roh n , solicitor o f  complainant, 

10 and H erbert J . H annoch, o f counsel with com-
plainant, and P hilip  J . Schotland, solicitor of 
defendant not appearing, although noticed, on 
application o f com plainant to confirm the final 
report on partnership accounting o f Charles M. 
M yers, Special M aster, dated July  14, 1926,

I t  is on this 20th d ay o f July, 1926, on ap-
plication o f  H erm an K roh n , solicitor o f complain-
ant, ordered, adjudged and decreed that the final 
report o f the Special M aster on partnership ac- 

20 counting dated J u ly  14, 1926, and all of the 
m atters and things therein contained, stand rati-
fied and confirm ed; and  

It  is ordered, adjudged and decreed that there 
is due the com plainant A b rah am  K äu fer from  
the defendant Jacob R othm an, the sum of $4,- 
4 1 9 .0 6 ; and

It  is further ordered, adjudged and decreed 
that the defendant Jacob R othm an pay to the 
com plainant A b rah am  K ä u fe r  such sum of $4,- 

30 419.06, together w ith taxed costs o f suit within 
ten days from  the entry o f this decree and serv-
ice upon him  o f a true but uncertified copy there-
of, and that in default o f such paym ent, execu-
tion do issue1 according to the practice of this 
Court and the statute in such case made and pro-
vided.

E . R . W A L K E R ,
Chancellor.

J o h n  H . B a ck es ,
4o y-c-
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OPINION.

F iled  Decem ber, 1926.

B a c k e s ,  V.-C.
The m atter is before the C ourt to confirm the 

m aster’ s report and for the construction of the 
partnership agreem ent:

1. A fte r  the decision sustaining exceptions to 
the m a ster ’ s report (98  N . J . E q . 467) the case 
was re-referred to the m aster, who, com form ably, 
reported the value o f the m erchandise at $6,444, 
as per inventory, and after deducting $150, the 
value of m erchandise sold b y  the firm after the 
inventory was taken, and $1,304.25, the value of 
the goods that came to the receiver’s hands, 
charged the defendant w ith the balance, $4,989.79, 
and to this there seems to be no objection, except 20 
that it is insisted that the appraisem ent should
not have been m ade, as it w as, on “ goin g busi-
ness”  prices but on a  dissolution price basis, as 
the firm w as about goin g out of business. The  
distinction, if  there is one, is not judicially  
noticeable, and no evidence appears from  which 
it m ay be deduced.

2. K a u fe r  borrow ed $10,000 fro m  a M rs. 
Krum holtz, with which he purchased m erchandise, 30  
and is reflected in his original contribution of  
$13,622.79, as shown by the m aster ’ s report. This  
loan w as a personal obligation, although evi-
denced by co-partnership papers. I t  form ed  no 
part o f the accounting between the partners and  
has not been included, save that it appeared  
that the partnership from  tim e to time paid on 
account of the debt a total of $5,000 and interest, 
and this w as charged against K a u fe r  and is in-
cluded by the m aster in the w ithdraw al charges ^
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against him o f  $6,392.17 and $1,144, $2,000 was 
evidently paid on account by K ä u fe r— obviously 
not by the firm— and fo r  the balance K äufer con-
cedes his personal liability, although M rs. Krum- 
holtz has filed a claim  fo r  the sum with the 
receiver o f  the firm. The personal liability of 

10 K ä u fe r  w as found in the earlier decision in which 
he w as charged w ith $250, the price of a fur coat 
sold by the firm to M rs. K rum holtz and for which 
K ä u fe r  took credit on account of interest on his 
debt.

K othm an claims he paid A I. K lein , a creditor 
o f the firm  $647.23, which the m aster allowed in 
an earlier report, but on exception was dis-
allowed, with, leave to furnish better proof (98
N . J . E q . 4 6 7 ). The books show the firm owed 
K lein  $246.66, which the m aster allowed in his 

20 later report. R othm an protests that he should 
have credit fo r  the larger sum. U pon the proofs 
the m aster would have been justified in rejecting 
the claim  in its entirety.

The point is m ade that K ä u fe r  should not have 
been given credit fo r  contribution to the firm 
o f  m erchandise am ounting to $13,622.71, and 
that R othm an should have been credited with 
$4,000 as his contribution instead o f $1,634.71. 

3O T he p roofs am ply support the finding of the 
m aster in these respects.

The contract o f co-partnership provides that 
“ at the expiration o f one year period of the co-
partnership, and in the event that it is mutually 
decided to discontinue the partnership, the said 
A braham  A . K ä u fe r  is to retain the aforesaid 
business and said A brah am  A . K ä u fe r  is to pay 
to the said Jacob R othm an one-half o f the 
physical assets of the firm at the termination of 
the co-partnership. ’ ’ This w as predicated upon

40
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the term s o f the agreem ent that the partners  
were to make equal contribution to the capital.
The am ount w as left blank in the contract. 
K aufer contributed $13,622.71 as against R oth -
m an’s $1,634.71. R othm an contends for a literal 
performance of the term s and an equal division. 
M anifestly, that w ould be unjust. A  decree w ill i q  
be advised in accordance with the report o f the 
master and the view s here entertained.

NOTICE OF APPEAL.

F iled  July  30, 1926.

To H erm an K roh n , E sq ., 763 B road  S t., New ark,
N. J ., solicitor o f com plainant.

Dear S ir : 20
P l e a se  Ta k e  Not ice , that Jacob R othm an, the 

defendant in the above-entitled cause, hereby  
appeals from  the final decree m ade in this Court 
by the Chancellor on the advice o f  V ice-C h an -
cellor John H . Backes in the above stated cause, 
and from  the whole and every p art thereof, to 
the C ourt o f E rro rs  and A p p eals , in the last  
resort o f all causes.

M IL T O N  M . U N G E R , 30
Solicitor o f D efendant.

I  consider that there is a good cause for ap-
peal in the above suit.

M IL T O N  M . U N G E R ,
O f Counsel with D efendant.

Due and legal service o f the w ithin notice of  
appeal is hereby acknowledged this 30th day of  
July, 1926.

H E R M A N  K R O H N , 
Solicitor o f Com plainant.

40
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PETITION OF APPEAL.

F iled  Septem ber 16, 1926.

New Jersey Court of Errors and Appeals

10 Between

A b r a h a m K a u f e r ,
Complainant-Appellee,

and

J ac o b  R o t h ma n ,
Defendant-Appellant.

On Appeal 
from Court 
of Chancery.

Petition of 
Appeal.

To the Honorable Court of Errors and Appeals
2Q in the last resort in all causes;

The petition o f Jacob R othm an, the appellant 
in the above-entitled cause, respectfully shows 
th a t:

I . The petitioner finds him self aggrieved by a 
certain final decree confirming the report of a 
Special M aster m ade in the Court of Chancery 
by his H on or, E dw in  R obert W a lk er , Chancellor 
o f the State o f  N ew  Jersey, bearing date o f July

30 20, 1926, in a certain cause in said Court of 
Chancery, wherein the said A brah am  Kaufer  
was com plainant, and the said Jacob Rothman 
w as defendant.

I I . The said decree adjudges that the final 
report of the Special M aster, dated July 14, 
1926, stand ratified and confirm ed; that there 
is due the com plainant, A b rah am  K a u fer , from 
the defendant, Jacob R othm an, $4 ,419 .06 ; and 
that Jacob R othm an p ay to A brah am  Kaufer

40 said sum of $4,419.06, together with taxed costs.
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I ll»  P etitioner appeals fro m  the decree o f  
the Chancellor upon the ground that the same  
is erroneous in  the follow ing respects:

1. The Court below  erred in decreeing that 
any m oney w as due from  the defendant, Jacob  
Rothman, to the com plainant, A brah am  K a u fer .

2. The C ourt below erred in not finding the 
facts according to the evidence and the w eight 

thereof.

3. The C ourt below erred in ratify in g  and con-
firming the final report o f  the Special M aster  
on the partnership accounting, dated J u ly  14,
1926, and all o f  the m atters and things therein  
contained.

4. The Court below erred in decreeing the 
defendant, Jacob R othm an, to p ay the sum of 2 0 
$4,419.06, together with taxed costs, to the com -
plainant, A b rah am  K a u fer .

5. T he C ourt below  erred in sustaining com -
plainant’s exceptions to the M a ste r ’s R eport, in 
that the. C ourt refused to allow $647.23 to the de-
fendant, Jacob R othm an, paid  by  him  to a 
creditor o f the p artn ersh ip ; and in  that the 
Court refused to charge the defendant only with
the goods he had sold and at the price he re- 30  
ceived, and instead charged the defendant with  
the real value of the assets and with the d if -
ference between the value o f the m erchandise  
as of the in voluntary dissolution, and the value  
of the rem ainder in the R eceiver ’ s hands after  
making due allowance fo r  sales from  the time 
the inventory w as taken until the closing down  
of the business.

6. The C ourt below  erred in finding that an 
inventory taken nine days before the dissolu- 4 0
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tion o f the partnership showed merchandise 
assets o f $6,444.00.

7. The Court erred in finding that the value 
o f the rem nant taken over b y  the Receiver 
three days after the dissolution of the partner-
ship w as $1,140.00.

10
8. The Court below erred in finding that the 

com plainant, A b rah am  K ä u fer , was entitled to 
an accounting from  the defendant, Jacob Roth-
m an.

9. The Court below erred in finding that the 
original contribution o f  A brah am  K ä u fer  to the 
partnership w as $13,622.71.

10. T h e Court erred in finding that the 
2 q  original contribution of Jacob Rothm an was

$1,634.71.

11. The Court below erred in  granting to 
the com plainant any and all o f  the prayers con-
tained in his bill o f com plaint, to w it :

A . T hat the defendant, Jacob Rothm an, may- 
answ er this bill o f com plaint and each statement 
therein m ade to ; that a tem porary receiver he 
appointed to take charge o f the partnership 

30  business and all property o f any nature whereso-
ever situated belonging to i t ;  that defendant, 
Jacob R othm an, be compelled to make discovery 
as to the whereabouts o f said merchandise re-
m oved by  him  from  the partnership place of 
business; that he be compelled to turn over said 
m erchandise to the R eceiver o f  this Court ; that 
he be compelled to account to said Receiver for 
any m onies received by him  fo r  the sale of said 
m erchandise; that he be com pelled to disclose 
to the said Receiver the identity and where-40
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abouts o f persons to w hom  such m erchandise has  
been disposed.

B . T hat said  partnership between com plainant 
and defendant, Jacob R othm an, be d issolved ; that 
all m atters and things relating to said partner-
ship be wound up.

C. T h at an order be m ade directing defendant, 
Jacob R othm an, to show cause before this C ourt 
on a day to be fixed w hy the appointm ent o f  said  
tem porary receiver should not be m ade per-
manent.

D. T h at a w rit o f subpoena m ay  issue, re-
quiring the defendant, Jacob R othm an, to an-
swer this bill o f  com plaint and abide b y  such 
decree as this court m ay  make in the prem ises.

E . T hat the com plainant m ay  have such other 2 0 
and further relief in the prem ises as the nature
of the case m ay  require and as shall be agree-
able to equity and good conscience.

M IL T O N  M . U N G E R ,
Solicitor fo r  and o f Counsel 

with D efen dant-A ppellant.

Service of a  copy o f the within petition of  
appeal is hereby acknowledged this 15th day o f  § 0  
September, 1926, and consent is hereby granted  
on this 15th day of Septem ber, 1926, to the filing 
of said petition o f appeal as o f time.

H E R M A N  K R O H N ,
Solicitor fo r  and o f Counsel 

with C om plainant-A ppellee.

20
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ANSW ER TO PETITION OF APPEAL.

F iled  Septem ber 30, 1926.

The answer o f the com plainant-appellee Abra-
ham  K a u fe r  to the petition o f  appeal o f  the de-
fendant-appellant.

10 The appellee adim ts it to be true that on 
J u ly  20, 1926, a certain final decree was made 
and entered in the C ourt o f Chancery as in the 
petition o f appeal is stated, but as to the sub-
stance and fo rm  thereof appellee prays to refer 
thereto when the same shall be produced. And 
this appellee is advised and believes that the said 
decree is agreeable to law  and equity and he 
prays that the same m ay be affirmed with the 
costs to be adjudged to this appellee.

20 H E R M A N  K R O H N ,
Solicitor and o f Counsel with 

C om plainant-A ppellee, A brah am  K aufer.

30

40
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O rd er Incorporating Statement.

Order Incorporating in the State of the Case 
Statement in Connection with Final Hearing.

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

On Bill, etc.

Order Incor- 
porating in 
the State of 
the Case 
Statement 
in Connection 
with Final 
Hearing.

It is on this 15th day o f  N ovem ber, 1926, on 
motion of H erm an K ro h n , solicitor o f com - 20  
plainant, and upon the consent o f M ilton  M . 
Unger, solicitor o f defendant, being hereto under-
written, ordered that the follow ing statem ent be 
incorporated in the transcript o f testim ony of  
the final hearing o f this cause held on June ,
1926, and that the same be included in the state  
of the case on appeal o f said cause to the Court 
of E rrors and A p p eals.

“ Tow ard the close of the afternoon session of ^  
the final hearing before Vice-Chancellor Backes  
on A p ril 6, 1926, R oth m an ’s solicitor M r. Schot- 
lan, cross exam ined K ä u fe r  as to the history of  
the K ru m holtz-S teinhoff loan as it related to his, 
K ä u fe r ’s capital investm ent. A t  the beginning  
of the court session on the follow ing m orning, 
K ä u fe r ’s solicitor M r. K ro h n , furnished M r. 
Schotland with an historical statem ent o f  the 
loan account. There w ere present in court at this 
time besides M r. K ä u fe r , M rs. K ru m holtz and  
Mr. Steinhoff, who were prepared to testify  sub- 4U

Between
A b r a h a m K ä u f e r ,

and
Jac o b  R o t h ma n ,

Cmplainant,

Defendant.
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O rd er  In co rp o ra tin g  S ta tem en t.

stantiating that statement. After reading the 
statement, Mr. Schotland stated to the Court that 
he now understood the loan transaction and the 
statement was satisfactory to him. Mr. Käufer 
Mr. Steinhoff and Mrs. Krumholtz accordingly 
did not testify. A copy of the statement is as 

2 Q follows:
“ D urin g the life  o f the N ew  Y ork  firm, Mr. 

Steinhoff m ade a $5,000 loan to it. Later, in 
A u gu st , 1922, M rs. K ru m holtz took over Stein- 
h o ff ’s loan and in addition gave M r. Käufer 
$5,000 in cash fo r  which she got a note for 
$5,000.

This $10,000 loan was paid back to M rs. Krum-
holtz by firm checks as follow s :

Decem ber 1 ...............................................  $7,000
20 Decem ber 20 ..........................................  500

January 2 .............................................   1,000
January 4 ................................................... 1,500

On the books o f the firm the $10,000 payments 
were charged as fo llo w s:

T o  Steinhoff, loan payable account $5,000 
T o A . K a u fe r , p e r s o n a lly ....................... 5,000 ’9

E . R . W A L K E R ,

30 i G -
R espectfully  advised,

Jo h n  H . B a c k e s ,
V .-C .

I  hereby consent to the entry o f the foregoing 
order.

M IL T O N  M . U N G E R , 
Solicitor o f  Defendant.

40



187

E xhibit C. 1.

EXH IBIT 0 . 1.

A R T I C L E S  O F  A G R E E M E N T , m ade the 1st 
day o f Septem ber, in the year o f  O ur L ord  One 
Thousand N ine H undred and T w enty-T w o, be-
tween, A B R A H A M  A . K A U F E R , o f the C ity o f  
Newark, in  the County o f E ssex  and S tate  o f  
New Jersey, and J A C O B  R O T H M A N , o f  the 
City o f N ew ark, in  the County o f E ssex  and  
State o f N ew  Jersey.

W I T N E S S E T H  A S  F O L L O W S :—
The said parties above nam ed have agreed to 

become co-partners in  business, and by these 
presents do agree to become co-partners together  
under and by the nam e and firm of K A U F E R ’S  
F U R  S H O P , in the business of retail furriers, 
their co-partnership to commence on the 1st day « q  
of Septem ber, 1922 and to continue until the 1st 
day o f Septem ber, 1923, A s  the capital with which  
the firm shall commence business each of the said  
partners shall contribute the sum of  
the said J A C O B  R O T H M A N ’S contribution shall 
be in the form  of cash, while the said A B R A -
H A M  A . K A U F E R ’S  contribution shall be in 
the form  o f m erchandise now owned by him  and  
located at 449 Orange Street. Said  location being 
the business place o f  the co-partnership. The 30  
value o f the said m erchandise shall be determ ined  
by audit and inventory. A n d  it is agreed by and  
between the parties to these presents, that at all 
times during the continuance of their co-partner-
ship, they and each o f them  will give their at-
tendance, and to their and each of their best en-
deavors, and to the utm ost o f their skill and  
power exert them selves, fo r  their joint interest, 
profit, benefit, and advantage, and tru ly  em ploy, 
buy, sell and m erchandise with their joint stock, ¿ q
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Exhibit C. 1.

and the increase thereof, in  the business afore-
said, and also that they shall and will at all 
tim es during the continuance o f said co-partner-
ship, bear, p a y  and discharge equally between 
the, all expenses that m ay be required for the 
support and m anagem ent o f  the said business, 

2Q and that all gains, profit, and increase that shall 
come, grow , or arise, fro m  or by m eans of their 
said business, shall be divided between them, and 
all loss that shall happen to their said joint 
business by ill com m odities, bad debts or other-
wise, shall be borne and paid between them.

A n d  it is agreed, by and between the said 
parties, that there shall be had and kept at all 
tim es during the continuance o f their co-partner-
ship, perfect, ju st and true books of account 
wherein each o f the said co-partners shall enter 
and set down, as well all m oney by them or 
either o f them received, paid, laid out and ex-
pended in and about the said business, as also 
all goods, w ares, com m odities and merchandise 
by them  or either o f them, bought or sold, by 
reason or on account of the said business, and 
all other m atters and things w hatsoever, to the 
said business and the m anagem ent thereof in 
anywise belonging; which said book shall he 

30  used in common between the said co-partners, 
so that either of them m ay have access thereto, 
without any interruption o f hindrance of the 
other.

T hat as for  salaries to be paid to the parties 
hereto the said A B R A H A M  A . K A U F E R , shall 
be. entitled to draw, the sum of O N E  H U N D R E D  
D O L L A R S  $100 per week as salary aforesaid, 
and the said J A C O B  R O T H M A N , shall draw as 
salary the sum o f S E V E N T Y -F I V E  D O L L A R S  

aq  $75 per week. The firm shall also p a y  as rent of
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premises 449 Orange Street, w herein the 'business 
shall be conducted the sum  o f O N E  H U N D R E D  
F I F T Y  D O L L A R S  $150 p er m onth, to be paid  
in advance on the first day o f each m onth.

A t the term ination o f one year period o f this 
co-partnership, and in  the event that it is m utu-
ally decided to discontinue partnership the said, io  
A B R A H A M  A . K A U F E R , is to retain the afore-
said business, the said A B R A H A M  A . K A U F E R  
is to p ay to the said J A C O B  R O T H M A N , one- 
half o f the physical assets o f the firm at the 
termination o f the co-partnership. O ne-half o f  
accounts receivable, how ever, are to be paid to  
the said J A C O B  R O T H M A N  upon receipt o f  
same by  debtors. G ood will 
for purpose of dissolution.
or any other intangible rights shall not be con- 
sidered as a sse ts ./. N o paym ent shall be m ade  
by the said  A B R A H A M  A . K A U F E R , to the 
said J A C O B  R O T H M A N  on account o f any such  
good w ill or any other intangible rights or assets.

And also, the said co-partners, once in  each  
month or oftner if  necessary, shall m ake, yield  
and render, each to the other, a  true, ju st and  
perfect inventory and account o f all profits and  
increase by them, or either o f  them  m ade and o f  
all losses b y  them or either o f them , sustained; 30  
and also all paym ents, receipts, disbursem ents, 
and all other things b y  them  m ade received, d is-
bursed, acted, done, or suffered in this said co-
partnership and business; and the same account 
so made, shall and w ill clear, adjust, p a y  and  
deliver, each to the other, at the time, their ju st  
share o f the profits so m ade as aforesaid . A n d  
the said parties hereby m utually covenant and  
agree, to and with each other, that during the  
continuance o f the said co-partnership, neither ¿ q
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o f them shall nor w ill endorse any note or other-
w ise become surety, fo r  any person or persons 
w hom soever, w ithout the consent o f  the other of 
the said co-partners. A ll  banking o f the firm 
shall be done at the L iberty  T rust Co., and all 
negotiable papers and instrum ents shall not be 

j q  valid  unless .signed by both o f  the parties hereto. 
A n d  at the end or other sooner determination of 
their co-partnership, the said co-partners each to 
the other, shall and w ill make a true, just and 
final account of all things relating to their said 
business, and in  all things tru ly  adjust the same.

IN  W I T N E S S  W H E R E O F , the parties here-
to have hereunto set their hands and seals this 
1st day o f Septem ber, in the year One Thousand 
N ine H undred and T w enty-T w o.

2 0  A B R A H A M  A . K Ä U F E R  (l . s.)
J A C O B  R O T H M A N  (l . s.)

Signed, sealed and delivered : 
in  the presence o f :

Sa mu e l  K ä u f er .

30

40
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Exhibit C. 2.

EXH IBIT C. 2.

The partnership general journal contains the 
following entries explanatory of the financial con-
dition of the business at its commencement, Sep-
tember 1922 :

(At page 11). 3o
The following entries are made to open the 

books of the partnership of A. Käufer and J. 
Rothman engaged in the retail fur business at 
449 Orange St., Newark, N. J.
Cash .....................................................................................$ 224.21
Accounts r e c e iv a b le ..................................................  1,552.89
Notes receivable ....................  1,781.53
Merchandise inventory . . . .................................... 2,894.35
Deposits ............................................................................ 70.00
Furniture and f i x t u r e s ...........................................  400.00

Accounts payable ........................................ ..
Loans payable— SteinhofE.................... ............
Notes receivable d is c o u n te d ............................
Capital ...........................................................................

J. R othm an C red it......................... $1,634.71
A . K äu fer D e b it ..............................  1,437.06

777.53  
5,000.00  

947.80  
197.65 20

The above entry transfers the assets, liabilities 
and capital of the, firm Käufer and Rothman en-
gaged in the wholesale fur business in New York 
City, to the new books.
Accounts receivable . .  
Merchandise inventory  
Furniture and fixtures 

Accounts p a y a b le ...  
A. K au fer— Capital

$ 560.00
13,688.57  

1,870.00
$ 1,058.80  

15,059.77 30

40
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EXH IBIT C. 3.

The partnership ledger contains the following 
entries with respect to payment of loans:

(At page 41). A. Kaufer-Drawing.
D E B IT .

Dec. 1, 1922 B. K ru m h olz C 1 0 1 ...................................................... $2 000
l v  Jan. 2, 1923 K ru m h olz C 1 0 3 .............................................. .. „  i ’ooo

Jan. 4, 1923 C 1 0 3 ............... ......................................  ’500
Jan. 4, 1923 K ru m h olz C 1 0 3 .......................... ............................  1,500

The same book contains the following entries: 
(At page 37). Loans payable.

D E B IT . C R E D IT .
Dec. 1, 1922 C 95 $5,000 Sept. 15, 1922 Steinhoff J. 11 $5,000

20  EXH IBIT C. 4.

The report of Flink & Krohn, certified public 
accountants on behalf of the partnership, dated 
March 8th, 1923, represents an audit of the books 
of accounts for the period from September 15th, 
1922, to March 8th, 1923.

The report states as to the merchandise in-
ventory of $6,444 at March 8th, 1923, “ The 
value of the inventory at March 8th, 1923 was 

30 submitted to us by the partners.”
Exhibit “ A ”  of the report shows the following 

balance sheet:
K Ä U F E R  & R O T H M A N  

B A L A N C E  S H E E T  M A R C H  8, 1923

A S S E T S
Cash .................................................. ...................... ...................... .............. $ 210.64
A ccou n ts R eceivable ......................................................................... 886.00
Loans R eceivable .................................................................   30.00
M erchandise I n v e n t o r y .....................................   6,444.00
Investm ents B. & L ...............................................................................  130.25
Furniture & F ixtu res ........................................... „ ........................ 2,246.73

40 A S S E T S $ 9,947.62
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L IA B IL IT IE S  A N D  C A P IT A L
Accounts P a y a b le .....................................................
Loans (Payable . . .....................................................

A . K äu fer C o n tr ib u tio n ......................... ..$1 4 ,8 65 .9 0
L ess: D raw in gs  ........................................... 6,392.17

$ 8,473.73
L ess: L oss ....................................................... 1,103.98

J. R othm an Contribution .......................$ 1,634.71
L ess: D raw in gs .......... .................................. 28.82

$ 1,605.89
L ess: L oss .......................................................... 1,103.98

950.96
1,125.00

7,369.75

10

501.91

$ 9,947.62

EXH IBIT C. 5.

(In handwriting of receiver Joseph J. Pallita) 
Inventory of stock and fixtures of Käufer’s 

Fur Shop made by me on March 21st, 1923, 
about 11:30 A. M. in the presence of Mr. Käufer,
Mr. Krohn and Mr. Singer.
1 muskrat coat 

16 dyed wolf skins 
34 skunk skins 
1 otter skin 
6 dyed foxes 

70 shears
1 counter
2 closets-3 parts ' 30
1 cash register
1 large safe
2 fur machines
4 tables
3 chairs

15 boxes of assorted trimmings of tails and heads
1 stuffed bear

22 pieces of lining
5 pieces of cloth remnants
2 forms

V2 dozen scarfs
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EXHIBIT P. 11.

Statement 
Al. Klein

Raw and Dressed Furs 
142 West 29th. Street 

10 New York
Kaufer & Rothman March 21, 1923

C R E D IT S .
B eavers ....................................................................
Ship raw  fu rs .....................................................
2 foxes ......................................................................
1 skunk ....................................................................
N otes transferred— V e r f e l l .........................

P revious B alance .............................................
Credits ......................................................................

$1,980.82

Balance ....................................................................

30

40
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EXH IBIT D. 1.

The report of Flink & Krohn, certified public 
accountants of New Jersey, dated September 7th, 
1922, on 'behalf of the partnership, states the 
financial position of the partnership Käufer and 
Rothman, at the dissolution of their New York 
partnership.

This report shows the respective capital in-
vestments of Käufer and Rothman at September 
7th, 1922, with which the new partnership in 
Newark commenced business.

K Ä U F E R  & R O T H M A N
B A L A N C E  S H E E T  A S  A T  S E P T E M B E R  7, 1922.

A S S E T S
C A STT ....................................................... $ 224.21
ACCO U N TS R E C E IV A B L E  ..................
N OTES R E C E I V A B L E ..............................

L ess: D is c o u n te d .............................. • • •
1,781.53

947.80

2,112.89  

833.73 2 Q

M E R C H A N D IS E  IN V E N T O R Y .............
D E P O SITS ....................................................

16,582.92
70.00

F U R N IT U R E  A N D  F IX T U R E S
New Y ork  S t o r e ........................................ ..
New ark Store .............................................

400.00
1,870.00 2,270.00

$22,093.75
L IA B IL IT IE S  A N D  C A P IT A L

ACCO U N TS P A Y A B L E  .....................................  $ 1,836.33
LOANS P A Y A B L E  ................................................ 5,000.00

C A P IT A L  
A. K au fer

Capital Contribution
E xh ibit C ................................ $15,059.77 30
L ess: Capital D e b it............  1,437.06 $13.622.71

E xh ibit A  
J. R othm an  

Capital Contribution
E xh ibit A  ............................................................  1,634.71

T O T A L  C A P IT A L  ..............................  $15,257.42

$22,093.75

40
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EXH IBIT D. 2. 

Statement
Al. Klein

Raw and Dressed Furs 
142 West 29tih Street 

10 New York
Kanfer & Rothman

1923
Jan. 12 7 Persian  Lam b s @  $8.50 . . . .  59.50
Jan. 25 50 H udson  Seals @  $3.00 Q 19,-n

March 15, 1923
1922 ..........................................................
Dec. 30 50 Squirrels @  $1.60

$5,638.52
80.00

Feb. 7 
M ar.

61 M in ks @  $12.50  
100 H udson  Seals @  $3.00

912.50

300.00
259.33M ink

20
$7,249.85

6,602.60

$ 647.25

Paid M arch 17 ,1923  
A l. K le in

30

40



New Jersey Court of Errors and Appeals

Between
Ab r a h a m K au re r ,

Jac o b Ro t h ma n ,

Complainant-Respondent,

Defendant-Appellant.

and

On Bill, &c.
On Appeal 
from Court 
of Chancery,

BRIEF OF DEFENDANT-APPELLANT.

Statement of Facts.

This is an appeal from a decree of the Court 
of Chancery by which the appellant was decreed 
to pay to the complainant the sum of $4,419.06, 
together with costs.

The parties entered into a written partner-
ship agreement, dated September 1, 1922, where-
by they associated themselves in the business of 
retail furriers for a period of one year. The 
agreement contained the following statement 
relative to the contributions to be made by each 
to the partnership: “ As the capital with which 
the firm shall commence business, each of the 
said partners shall contribute the sum of ( ).
The said Jacob Rothman’s contribution shall 
he in the form of ¡cash, while the said Abraham 
A. Kaufer’s contribution shall be in the form of 
merchandise now owned by him and located at 
449 Orange street.”

The parties in execution of the agreement 
opened a place of business at 449 Orange street, 
Newark, N. J. They had previously been asso-
ciated in the same business in New York and on 
Orange street, Newark, N. J. The character of
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their association at the two last mentioned places 
is disputed and is carefully taken up in the testi-
mony before the Vice-Chancellor (S. C., pp 120- 
132).

The partnership business at 449 Orange street 
was a continuation of their former partnership 
association in New York City and in Newark at 
460 Orange street.

The appellant on one day in March, 1923, sold 
and delivered some of the partnership merchan-
dise for $1,600. The respondent thereupon had 
a receiver appointed who took over the partner-
ship affairs and made an inventory of the assets 
he received. The receiver subsequently filed his 
accounts and was discharged after he made pay-
ments to the creditors of the firm and discharged 
the costs of the administration of the estate. A 
bill for an accounting was filed by the respondent 
which culminated in the decree which is the sub-
ject of this appeal. The matter, before the 
decree was entered, was referred to a Special 
Master who took testimony and made several 
reports. The findings of the Master are made 
the basis of the decree of the Court.

The question on this appeal is whether or 
not the Court of Chancery was in error in de-
creeing the appellant to pay to the respondent 
the sum of $4,419.06, and more particularly :

a. Whether the sum of $4,419.06 was the 
correct amount due from the respondent to the 
appellant, if  any amount was due.

b. Whether the Court of Chancery erred in 
sustaining respondent’s exception to the report 
of the Special Master in that such report re-
fused to allow to the appellant credit for a pay-
ment of $647.23 made to a creditor of the part-
nership.
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c. Whether the Court of Chancery was in 
error in finding that the partnership merchandise 
assets just prior to the alleged dissolution, were 
$6,444.

d. Whether the Court erred in finding that the 
value of the goods taken over by the receiver 
was $1,140.

e. Whether the Court erred in finding that 
the contribution of the respondent to the partner-
ship was $13,622.71.

f. Whether the Court below erred in finding 
that the contribution of the appellant to the 
partnership was $1,634.71.

g. Whether the Court below erred in finding 
against the weight of the evidence.

POINT ONE,

The appellant is not liable to pay and the 
respondent is not entitled to receive from him, 
the sum of $4,419.06.

The figure of $4,419.06 is arrived at as follows :

The original contribution of the respondent is 
taken by the Special Master to be $13,622.71, less 
withdrawals of $6,392.17 and $1,144, making a 
total net contribution of $6,086.54. He is then 
charged with one-half of the loss which the 
partnership business sustained during its ex-
istence and is credited with certain profits and 
certain salaries due him, so that the total of his 
interest is determined by the Special Master to 
be $4,419.06.

The Master also finds the original contribu-
tion of Rothman, the appellant, to have been 
$1,634.71, less $28.22 withdrawals, making a total 
of $1,605.89. He is then charged with further
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withdrawals amounting to $4,989.75, and with 
one-half of the loss sustained by the partner-
ship business and is given credit for certain 
profits made by the business and for salary due. 
He is credited with a payment to A1 Klein, a 
creditor of the partnership, in the sum of $246.66 
and is also credited with a payment of $517.75 to 
the receiver of the partnership, making a total 
deficit of $4,419.06 (S. C., pp. 174-175). This 
computation is erroneous in several respects. 
In the first place, the original contribution of the 
respondent was not $13,622.71. The parties, as 
already stated, had been engaged in a partner-
ship in New York City and in Newark before the 
opening of the store which is now involved. The 
stock of goods at 460 Orange street, the store 
which was conducted prior to the one at No. 449, 
was partnership property, and the value of the 
goods taken over from No. 460 to No. 449 can-
not be credited to Käufer as his contribution, 
but only his interest in them, which was not 
$13,622.71. When the Newark business at No. 
449 Orange street was started, the New York 
establishment was given up, and the accounts 
between the parties were stated by an accountant 
who testified that there was a debit in Käufer’s 
capital account in New York, amounting to $1,- 
437.06.

On page 142 of the State of the Case, the fol-
lowing testimony of the accountant appears:

“ Q Were the accounts of Mr. Käufer 
and Mr. Kothman in the New York store 
settled before they began their new co-
partnership venture in Newark! A The 
accounts were balanced, a statement taken 
of it showing their relative positions in the 
firm.

Q  ̂ What were their relative positions ac-
cording to your report! A The report 
shows that. The report submitted to them
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shows that J. Rothman had a capital there 
of $1,634.71, where Käufer had a debit in his 
capital account—that is he withdrew more 
than he put in—by $1,437.06.

Q That was to he the contribution to the 
new firm f  A  Yes, sir.

Q What did you make up this statement 
from? A Books and inventory taken.

The Court: A  statement agreed upon 
by both parties?

Witness: Yes, sir.”
This sum was deducted from a supposed equity 

of Käufer in the Newark store at No. 460 Orange 
street, which equity was calculated to amount to 
$15,059.77, so that the total alleged contribution 
was the figure already referred to, namely $13,-
622.71. The fault with this computation is that 
Käufer had no such equity in the Newark busi-
ness for the business was a partnership business 
and not his own.

It will thus be seen that the entire basis of 
computation was erroneous and that there should 
be a re-reference in any event, to ascertain the 
correct amount due. The theory upon which the 
learned Vice-Chancellor proceeded was that since 
the appellant sold and delivered goods from the 
partnership stock, he is to be charged with all 
such stock which appears to be missing upon 
the making of an inventory. Assuming for the 
present purposes the correctness of this rule of 
law (which is in fact disputed by the appellant), 
there must be two correct inventories with which 
to commence and when one of them is arrived at, 
by regarding as individual stock, that which is 
really partnership property, then the entire 
computation will, of course, be erroneous.

The testimony bears out the contention that 
the parties were partners from the inception 
of their relationship in New York and continued



to be such in Newark in both businesses on 
Orange street. In the testimony taken before 
the learned Vice-Chancellor, the respondent testi-
fied as follows (S. C., p. 122):

“ The Court: But who, at the time that 
you made this agreement, owned the stock 
of furs that was to be put into the new 
partnership ?

Witness: We owned it partly, both of 
us owned it partly; we both of us bought 
together the furs; I  and Mr. Rothman.”

The witness further on made a statement 
exactly to the contrary and an examination of 
his testimony will show that he reversed his 
position on so many matters, so many times, 
that his statement quoted above, together with 
the affirming of the facts contained in it, by the 
appellant in his testimony (S. C., p. 161), would 
certainly warrant no other conclusion than that 
the parties were partners throughout all their 
transactions. Käufer’s testimony on page 127, 
State of the Case, is as follows:

“ Q Now, Mr. Käufer, you were in part-
nership with Mr. Rothman for several years 
before September 1, 1922, were you not? 
A No; we were dealing together, buying 
things, but not legally in partnership. We 
were supposed to form a partnership after.

Q Weren’t you in partnership in the fur 
business in New York City? A Yes, sir.

The Court: With Rothman?
A Yes, sir.

Q For how long before September 1st, 
before this agreement was formed? A 
About a year and a half. ’ ’

Reference has already been made to the fact 
that when the partnership business was opened 
at No. 449 Orange street, the contribution of the 
appellant in the New York store was carried over 
as his contribution in the Newark business. He
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was given credit, however, for only $1,634.71, 
although the accountant testified as follows 
(S. C., p. 143):

“ Q Were the accounts of Mr. Kaufer and 
Mr. Rothman in the New York store settled 
before they began their new co-partnership 
venture in Newark? A The accounts were 
balanced, a statement of it taken showing 
their relative positions in the firm.

Q What were their relative positions 
according to your report? A  The report 
shows that. The report submitted to them 
shows that J. Rothman had a capital there 
of $1,634.71, where Kaufer had a debit in 
his capital account—that is he withdrew 
more than he put in—by $1,437.06.

Q That was to be the contribution of 
the new firm? A  Yes, sir.

Q What did you make up this statement 
from? A Books and inventory taken.

The Court: A  statement agreed upon 
by both parties?

Witness: Yes, sir.”
In effect, therefore, the new business was 

merely a continuation of the existing partner-
ship and a change of the status of operation. 
This being so, the computation is highly 
erroneous and the decree by which the appellant 
is ordered to pay to the respondent the sum of 
$4,419.06 is the result of errors for which it 
should be reversed, or the case at least re-re-
ferred.

POINT TW O.

The appellant should have been allowed credit 
for a payment of $647.23 made to a creditor of 
the partnership.

This payment was made to Al Klein for goods 
sold to the partnership. In the first report of 
the Special Master (S. C., p. I l l ) ,  the appellant
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was given credit for this payment which he made 
out of the moneys he realized from the sale of 
certain partnership goods, already referred to. 
In the second report filed by the Special Master 
(S. C., p. 118), the Special Master completely 
reverses himself on this item, and allows only a 
credit of $246.66.

There was introduced by the respondent a 
statement (Exhibit D. 2, S. C., p. 196) rendered 
by the creditor to the partnership on March 
15, 1923, which sets forth the amount of $647.25 
as being the amount due. Another statement 
was introduced from the same creditor to the 
partnership, dated March 21, 1923, which shows 
to be due the sum of $387.92.

The learned Special Master bases his findings 
in his second report upon the apparent state of 
the partnership books with respect to the amount 
due to this creditor. Neither of the statements 
offered in evidence, however, shows the amount 
of $246.66 to be due. It is, therefore, more con-
sistent with reason that a partner should be 
credited for a payment made to a partnership 
creditor, in accordance with the terms of a 
statement rendered to the partnership.

POINT THREE.

The learned Vice-Chancellor erroneously found 
the partnership assets, prior to the dissolution, 
to be $6,444.00.

This inventory, which was taken a few days 
before the application for the appointment of a 
receiver was made, was taken on the basis of 
going business values.

The testimony discloses that the business at 
the time was not a going business for the reason
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that an audit made of the hooks showed that it 
was sustaining big losses, and in fact the in-
ventory was made with a view to the dissolution 
of the partnership. The figure should rather be 
computed by assuming the worth of the mer-
chandise and partnership assets as a whole, for 
the purpose of sale in bulk.

The learned Vice-Chancellor, in his opinion, 
stated that he could not judically notice the dis-
tinction. However, the Courts are continually 
noticing the distinction, and the Court of Chan-
cery itself, in dealing with insolvent corporations, 
authorizes receivers to engage the services of 
appraisers to determine the value of the assets 
of an insolvent corporation, for the purpose of 
resale in bulk.

POINT FOUR.

The finding that the value of the goods taken 
over by the receiver was $1,140.00 is erroneous.

The same objection is made to this inventory 
as is contained in Point Three above, and in ad-
dition it is to be noted that the receiver, an attor-
ney, inexperienced in the value of furs, made this 
inventory himself. In addition, it is to be noted 
that this inventory was not made until sometime 
after the sale by the appellant of part of the 
partnership goods. It does not represent the 
value of the true amount of merchandise in the 
partnership business immediately after the appel-
lant effected the sale referred to above. No 
proof was offered to show what disposal was 
made of any of the goods in the store, or what 
precautions were taken that none of the goods 
be disposed of, or that any record was kept of 
any . goods which were in any way disposed of in 
the interim. This inventory is therefore an im-
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proper one upon which to compute the amount 
for which the appellant is accountable.

POINT FIVE.

The Court below erred in finding the facts 
against the weight of the evidence.

An examination of the record will disclose 
that the respondent made evasive and contra-
dictory answers throughout, and that the account-
ant had very little personal knowledge of the 
affairs of the partnership, aside from having 
audited the books at intervals. In addition, it 
must be noted that in the original partnership 
agreement the following is contained (S. C., p. 
189):

I‘ At the termination of one year period of 
this co-partnership, and in the event that 
it is mutually decided to discontinue partner-
ship the said, ABRAHAM A. KÄUFER, is 
to retain the aforesaid business, the said 
ABRAHAM A. KÄUFER is to pay to the 
said JACOB ROTHMAN, one-half of the 
physical assets of the firm at the termination 
of the co-partnership.”

The appellant was charged with the difference . 
between the two inventories taken, namely with 
the difference between $6,444 and $1,140. This 
mode of holding a party to account might be cor-
rect where the parties sought to be charged had 
complete control and charge of the business ; but 
certainly should not be invoked where both par-
ties had equal access and control, as in the pres-
ent case.

The learned Vice-Chancellor refused to find 
that the parties were equal partners as to capital, 
although it was in evidence that the contribution 
of the respondent to the business at No. 449 
Orange street was to be a capital debit plus any
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interest which he might have had in goods 
located at No. 460 Orange street.

It is, therefore, respectfully submitted that the 
learned Vice-Chancellor and the learned Special 
Master, upon whose findings the learned Vice- 
Chancellor based the decree he advised, were in 
error, for which reason the decree of the Court 
of Chancery should be reversed.

Respectfully submitted,

MILTON M. UNGKER, 
Solicitor for and of Counsel 

with Defendant-Appellant.





New Jersey Court of Errors and Appeals

BRIEF OF COMPLAINANT-RESPONDENT.

The appeal in the case at bar presents for re-
view a final decree advised in the Court of Chan-
cery by Vice-Chancellor Backes on July 20th, 
1926, directing that the defendant-appellant 
Rothman pay to the complainant-respondent 
Kaufer the sum of $4,419.06, plus costs, on a dis-
solution of the partnership which had existed be-
tween them covering the period from September 
1st, 1922, to March 17th, 1923.

The facts surrounding the dissolution of the 
partnership and a concise history of the pro-
ceedings in this case are clearly stated in the 
opinion of Vice-Chancellor Backes, (S. C. 114).

1 ‘ The parties to the suit were partners, re-
tail dealers in furs. The partnership came 
to an abrupt end when the defendant made 
way with most of its merchandise on a Sab-
bath while his more orthodox and pious 
partner was at devotions in the synagogue. 
An accounting was ordered. An inventory 
taken nine days before showed merchandise 
assets of $6,444. The value of the remnant 
taken over by the receiver in the cause, three 
days after the business was wrecked, was 
$1,140. The defendant admitted selling some 

■ of the furs in bulk for $1,600, the market of

Between
Ab r a h a m K ä u f e r ,

Jac o b R o t h ma n ,
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Defendant-Appellant.
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which was conceded to be $1,925. The mas-
ter charged the defendant only with the 
goods he had sold and at the price he re-
ceived, to which the complainant excepts. 
The master should have determined the value 
of the merchandise as of the day of the in-
voluntary dissolution, and the value of the 
remnant in the receiver’s hands, and, after 
making due allowance for sales from the 
time the inventory was taken until the clos-
ing down of the business, charged the de-
fendant with the difference, giving him op-
portunity to further discharge himself if he 
could. The inventory should have been taken 
as prima facie evidence of the stock and 
value. The burden of discharging himself 
of the difference was upon the defendant be-
cause of his responsibility for the confusion. 
The defendant is liable for the real value 
of the assets appropriated by him, not the 
price at which he sold them. Philips v. 
Reeder & Prior, 18 N. J. Eq. 95. Exception 
sustained. ’ ’

On final hearing held April 6th, 1926, the court 
construed the partnership agreement of Septem-
ber 1st, 1922 (S. C. 187), in respect of fixing the 
respective capital interest of Kaufer and ap-
pellant on dissolution of the partnership busi-
ness. It decided that the capital investment of 
the partners be repaid them in proportion to the 
amounts of their respective investments, and an 
order was made on June 9th, 1926, (S. C. 170), 
adjudicating the partnership agreement and re-
referring the accounting to the Special Master 
for final statement. The Special Master on the 
rereference made his final report, (S. C. 172), 
computing the net capital interest of the part-
ners as follows: Kaufer $6,086.54, and appellant 
a deficit of $3,383.86, and after charging each 
partner with one-half of the $2,207.96, loss sus-
tained in business operations for the six months’ 
period, and charging each of them with one-half
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of the loss of $3,464.32 sustained by the partner-
ship through the receivership proceedings, ad-
vised that Kaufer was entitled to a decree of 
$4,419.06 against appellant. Appellant did not 
except to that report and accordingly a decree 
was entered on July 14th, 1926, (S. C. 177), con-
firming the final report.

Statement of Issues.
The petition of appeal states eleven grounds 

of appeal, but the appellant’s brief discusses only 
four of those points. The others will be treated 
as abandoned. The points are wrongly labeled, 
and I am restating them.

Point 1. The partnership agreement was mis-
construed in allowing a distribution of the phy-
sical assets of the partnership in proportion to 
the respective investments of the partners.

Point 2. Payment of $647.23 by appellant to a 
creditor Al Klein was properly vouched for.

Point 3. The inventory of $6,444 is errone-
ously computed.

Point 4. The appraisal of the receiver’s in-
ventory of left-over merchandise at $1,140 is 
erroneous.

POINT 1.
The partnership agreement was misconstrued 

in allowing a distribution of the physical assets 
of the partnership in proportion to the respective 
investments of the partners.

On final hearing before Vice-Chancellor Backes, 
appellant Rothman contended in respect of con-
struing the partnership agreement, that notwith-
standing that his capital interest in the partner-
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ship business when it broke up was nominal $1. 
634.71 and that of Kaufer considerable, $13.
622.71, they should not only share profits and 
losses equally, but the aggregate capital invest-
ment in the same proportion.

The partnership agreement, made September 
1st, 1922, at the inception of the partnership says 
that:

“ As the capital with which the firm shall 
commence business each of the said partners 
shall contribute the sum of . The said
Jacob Rothman’s contribution is to he in the 
form of cash while the said Abraham Kauf-
er’s shall be in the form of merchandise now 
owned by him and located at 449 Orange 
street, Newark, said location being the busi-
ness place of the co-partnership. The value 
of said merchandise shall be determined by 
audit and inventory.”

And the court, (C. S. 178), disposed of that 
contention, as follows:

“ The contract of co-partnership provides 
that ‘ at the expiration of one year period of 
the co-partnership, and in the event that it 
is mutually decided to discontinue the part-
nership, the said Abraham A. Kaufer is to 
retain the aforesaid business and said Jacob 
Rothman one-half of the physical assets of 
the firm at the termination of the co-partner-
ship. ’ This was predicated upon the terms 
of the agreement that the partners were to 
make equal contribution to the capital. The 
amount was left blank in the contract. 
Kaufer contributed $13,622.71 as against 
Rothman’s $1,634.71. Rothman contends for 
a literal performance of the terms and an 
equal division. Manifestly, that would be 
unjust. A decree will be advised in ac-
cordance with the report of the master and 
the views here entertained.”

But appellant Rothman, undaunted by the 
court’s adverse decision, effectively disposing
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of this contention, next shrewdly tries to accom- 
plish his purpose of having an equal division 
made of the physical assets of the partnership, 
by advancing a fictitious theory, which he never 
even mentioned in the entire three year duration 
of the case on the accounting before the Special 
Master, a delay, by the way, mostly of his mak-
ing. This theory is appellant’s last straw man. 
Restated concisely, appellant contends that there 
existed an uninterrupted partnership, firstly in 
New York, secondly at 460 Orange street, New-
ark, and finally at 449 Orange street, (the first 
partnership being wholesale, and the others re-
tail), and that his interest in the physical assets 
in the New York firm was miscalculated in clos-
ing the books of the New York firm and opening 
the books of the last Newark firm in this respect, 
that there had existed an oral agreement between 
Kaufer and Rothman prior to the making of the 
written partnership agreement of September 1st, 
1922, that notwithstanding a large capital in-
vestment by Kaufer in the New York business 
as against a slight investment by appellant, they 
agreed to share equally the physical assets of 
that New York business, and consequently at the 
inception of the last Newark firm, their capital 
investment on the books of the last Newark part-
nership should have been carried over from the 
New York firm in equal proportions. That agree-
ment, if made, would be contrary to the usual 
rule prevailing in the absence of a written agree-
ment. See Uniform Partnership Act, (P. L. 
1919, 487), “ Each partner shall be repaid his 
contributions, whether by way of capital or ad-
vances to the partnership property.”  The ap-
pellant does not quote the testimony for and 
against this theory, but I will give it in sub-
stance.
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Appellant testified, (S. C. 161):
“ Q You say you were a partner with him 

before September 1, 1922? A Yes, sir 
Q In what store? A At 460’ Orange 

street, and 202 West 28th street, New York 
Q The whole business? A The whole 

business was partnership and Mr. Flink and 
Krohn was the accountants. At that time 
Mr. Pogash was not working for Flink & 
Krohn, but there was an accountant by the 
name of Schwen working for Flink & Krohn 
and he kept both sets of books for 460 and 
West 28th street.

Q So you were equal partners all the way 
through? A  Equal partners all the way 
through.

The Court: I f that was so why did you 
agree in writing that he should contribute 
his Orange street store stock as his con-
tribution to the new firm?
Q Do you understand the question? Why 

did you agree in the co-partnership that 
Samuel Käufer drew up that Käufer was to 
contribute the merchandise in the Orange 
street store according to the inventory? A 
At that time we didn’t have any agreement 
at all. We stood without an agreement. 
Everything was with us. The only thing— 
his daughter was bookkeeper—Mr. Käufer’s 
daughter was bookkeeper to 460—449—and 
he had a strange bookkeeper at 202 West 
28th street.

Q You had no written agreement at all? 
A We had no written agreement whatso-
ever.

Q For the partnership before that? A 
For the partnership before that.

Q So you were taking in what was over 
here in Käufer’s own name? A Right.

Q Because it was part of the partnership 
property? A Part of the partnership prop-
erty.

The Court: Why was he to he given
credit for it then in the new partnership, 
if that is so? Why was he to be given ex-
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elusive credit for it if you are telling the 
truth now?

Witness: Because Mr. Käufer never
gave me any account of the store 460 Or-
ange street. He always said it doesn’t 
show any profit at all.

The Court: If the Orange street store 
was part of the New York partnership, 
why did you in this new agreement ar-
range to give Käufer credit for the amount 
of his stock in that store as his contribu-
tion?

Witness: Because Mr. Käufer claimed
this was the same amount. He claimed it 
will figure, the amount invested at first at 
460 when we started the partnership— 
when we started the partnership 460 and 
202—28th street, Mr. Käufer claimed at 
that time he had the books—that the books 
would prove he had about seventeen thou- 
and dollars inventory .and I invested four 
at that time; everything should be com-
bined into the one store, and since then 
he said that the retail store didn’t show 
any profit.
Q The Newark store was retail? A 

Newark store was retail and New York was 
wholesale, dealing in skins.

Q Then you say that you were absolutely 
equal partners?

The Court: In the profits, yes.
Q In the profits and in the assets of this 

store 449 Orange street? A Equal part-
ners in the store 449 Orange.

Q Capital investment? A  Capital in-
vestment and everything.

The Court: Notwithstanding he put in 
$13,000 and you put in $1,600, you were to 
be equal owners in the capital?

JA, M. JZ. JLTP W W W

Q Now, what, if anything, was said be-
tween you and Käufer about your rights and 
his rights in all of the partnership assets 
when you only put in four thousand dollars 
and he put in the Newark store? A It
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should be equal partnership, otherwise I 
would never went into the business, because 
I had an agreement with Mr. Kauffer— (in-
terrupted).

The Court: Half of his $16,000 was to 
be yours?

Witness: He should invest all the
money that was necessary and I should 
invest $4,000, because that was all the 
money I had.

The Court: Of the $20,000 you were to 
own $10,000 the moment you had invested 
four, is that your understanding? He had. 
sixteen, you had four, that made $20,000 
capital, didn’t it?

Witness: Yes, your Honor.
The Court: The moment you put in

your four were you to be the owner of 
$10,000 of the $20,000 capital?

Witness: That was the understanding— 
that was the agreement.”

Kaufer immediately contradicted appellant (S.
C. 167).

“ Q This business at 460 Orange street, 
Newark, was Mr. Rothman your partner in 
that business ever? A No, sir.

Q What connection did he have with that 
business? A He had been working for me; 
that is all. No connection whatsoever.

Q When you went into the partnership 
he says you put in $16,000 and he put in 
$4,000, then you were to split up even the 
capital? A  No, sir.

The Court: Any arrangement of that
kind?

Witness: No, sir.
The Court: You don’t look like a man 

that would give away $6,000.”
Kaufer again testified, (S. C. 174):

“ Q How did you get to be the owner of 
this Orange street store when you made this 
agreement? A  I was in business before I 
moved from 460.
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Q This merchandise—these fnrs that yon 
put into the Newark business were—yon say 
that they were yonr property? A They 
were my property.”

The evidence as to the partnerships is that 
Kaufer took his net interest in the New York 
wholesale business, when it was dissolved, to a 
retail store he had alone conducted for several 
years previous to September, 1922, at 460 Or-
ange street, Newark; that after a brief lapse of 
time, he formed a new retail partnership with 
appellant in a building then owned by him, 
Kaufer, at 449 Orange street, Newark, across the 
street from his own retail business; that a writ-
ten partnership agreement was made on Septem-
ber 1st, 1922, between Kaufer and appellant as . 
to this new retail partnership at 449 Orange 
street, which clearly expresses the terms upon 
which the capital investment is to he made and 
a dissolution had.

And the partnership accountant Israel Pogash 
testified, (S. C. 144):

“ Q Now, what was done was that the en-
tire co-partnership assets from New York 
was taken over bodily to the Newark store? 
A Yes, sir.

Q And an inventory was given to you of 
the assets of the Newark store which Kaufer 
was supposed to own irrespective of the New 
York partnership? A  Yes, sir.

Q And you started the new partnership 
books on that basis? A  Yes.

Q Which was Kaufer’s investment in the 
new co-partnership business, $13,688.57? A 
No; his investment was $15,059.77—his 
equity in the Newark store—less $1,437.06, 
his debit to his account, New York store, 
giving him a net balance of $13,622.71, his 
investment in the Newark store.

Q In the New York co-partnership he had 
drawn out all of his capital and $1,437.06 
besides? A Yes, sir.
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Q So that amount was deducted from the 
net value of his stock in the Newark store? 
A  Yes, sir.

Q And that made on your capital ac-
count, a credit to Kaufer as his investment 
$13,622.71? A Yes, sir.

Q And Rothman’s investment was what 
you carried over from the New York co 
partnership, $1,634.71? A Yes sir ”

And Pogash again testified on cross examina-
tion of appellant’s counsel, (S. C. 143):

“ Q In opening up the books what did 
you show as the capital investment of 
Kaufer and what did you show as the capi-
tal investment of Rothman? I am referring 
to the new co-partnership venture at 449. A 
I show that Rothman contributed nothing 
but his interest in the New York firm, $1,- 
634.71; Kaufer’s contribution was his inter-
est in the New York firm, which was a debit 
against him of $1,437.06, and his interest in 
his Newark business.

The Court: Thirteen thousand plus? 
Witness: That is not the exact amount. 

That shows, inventory and accounts pay-
able, that his investment was $15,059.77.”

The above analysis of the evidence should con-
clusively refute appellant’s contention that an 
equal distribution of the New York partnership 
assets should have been written on the books of 
the Newark partnership. On the one hand, Vice- 
Chancellor Backes considered the testimony of 
appellant, which he did not believe, and as 
against that testimony, he considered testimony, 
which he did believe, viz., that of Kaufer and 
Pogash, and the fact that appellant did not, in a 
period of more than three years, while the New-
ark partnership was in existence, while numerous 
hearings were being conducted before the Special 
Master, and in fact up to the point of the final 
hearing in April, 1926, attack the unequal capital
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investments as written in the accountant’s re-
ports at the close of the New York partnership, 
at the inception and during the existence of the 
Newark partnership, and as stated in the part-
nership books, and the numerous reports of the 
Special Master.

And the most convincing refutation of appel-
lant’s contention is the written partnership agree-
ment of September 1st, 1922 (the New York part-
nership agreement having been oral). It says, 
“ As the capital with which the firm shall com-
mence business:

(1) Each of the partners shall contribute the 
sum of

(2) The said Jacob Rothman’s contribution 
shall be in the form of cash.

(3) While the said Abraham Kaufer’s contri-
bution shall be in the form of merchandise now 
owned by him and located at 449 Orange street, 
said location being the business place of the co-
partnership. ’ ’

See also testimony of Samuel Kaufer, the at-
torney who drafted and was present at the exe-
cution of the partnership agreement, (S. C. 159) : 

“ Q Why didn’t you fill in that space be-
fore having the agreement signed? A The 
facts in that case were that Mr. Rothman 
and Mr. Kaufer came to my office as I re-
member it, and requested me to draw a co-
partnership agreement. I took the facts. I 
asked them how much each was to put into 
the partnership. They both told me that 
Mr. Kaufer was to move his private stock of 
goods into the partnership that he had 
moved from 460 to 449 a little previous to 
the time he made the partnership with Mr. 
Rothman at 449; that he didn’t know the 
value of his contribution until the book-
keeper or the accountant went over the 
books.”



12

POINT 2.
Payment of $647.23 by appellant to a creditor 

A1 Klein was properly vouched for.
The Special Master credited Rothman with 

$647.23 representing an indebtedness alleged to 
have been paid by Rothman to A1 Klein, a credit-
or of the partnership with a portion of the 
proceeds of the merchandise abstracted and com-
plainant excepted to that finding, contending that 
only $246.66 was due that creditor and the bal-
ance represented personal purchases of Rothman. 
Kaufer contends that Rothman should therefore 
be charged with $400.57.

It developed, in connection with contempt pro-
ceedings pending and undetermined before Vice- 
Chancellor Backes, that out of the moneys which 
Rothman admitted receiving from Mazer for the 
merchandise removed, he is alleged to have paid 
to a creditor, A1 Klein, of New York, a bill 
amounting to $647.25, although the books of ac-
count of the firm showed a balance due of only 
$246.68. This matter being brought to the at-
tention of the Special Master, he requested Roth-
man to procure a statement substantiating his 
payment of $647.25, and a statement dated March 
15th, purporting to show this payment, was of-
fered in evidence, in Rothman’s behalf. This 
statement of March 15th, besides being at vari-
ance with the firm’s books of account, differs 
from a statement prepared by A1 Klein, dated 
March 21st, four days after the break-up of 
business, which was received by the receiver in 
the mails and came into the hands of complain-
ant’s counsel. The statement of March 21st, al-
though by about $15 inaccurate, shows a balance 
of only $387.92 then due. Deducting from 
$387.92 the $15 mistake, and $127 representing a 
sale made by the partnership to A1 Klein, the
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resultant balance coincides within a few cents of 
the balance, $246.68, shown due on the firm’s 
books.

By the statement of March 15th, which A1 
Klein furnished to Rothman in substantiating 
the alleged payment of $647.25, A1 Klein seeks to 
change the partnership books record by charging 
the firm $259.23 for a mink and failing to give 
the firm the above credit of $127. It should be 
noted that no bill was ever received by the firm 
for this item of $259.23 and it does not appear in 
A1 Klein’s statement of March 21st.

The resultant excess payment of $400 to A1 
Klein is chargeable to appellant because accord-
ing to the foregoing analysis it is not properly 
substantiated. Vice-Chancellor Backes in open 
court ordered appellant to hand over to the re-
ceiver $1,600, the amount which he had admitted 
receiving for merchandise abstracted and sold 
but that out of this amount he should be cred-
ited with any payments made to customers, if 
any, if proper vouchers substantiating these pay-
ments would be produced showing the bona fides 
of accounts involved. It should appear conclu-
sively from the above summary analysis of the 
account that the excess payment of $400.57, if in 
fact made, was improper and is therefore charge-
able against Rothman.

The position of appellant is further untenable 
because assuming for the sake of argument, that 
appellant actually purchased a mink for $259.23 
in the two week interval before the break-up of 
the business, then the charge against appellant 
should stand anyways because that merchandise 
purchased would have swelled the inventory of 
merchandise which Rothman has already been 
charged with abstracting.

*
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POINT 3.
The inventory of $6,444 is erroneously com 

puted.

Appellant contends that the figure of $6,444 
computed to be the inventory of March 8th 1923* 
two weeks before the wrecking of the business* 
should not be used because it is based on going 
values, that an accountant’s report at that time 
indicated a loss in the business of the preceding 
six months, and that the inventory was made 
with a view to the dissolution of the partnership. 
No reference is made to testimony or law in sup-
port of that contention.

There is no testimony whatever in the case 
that the appellant and Kaufer at that time 
agreed to dissolve the partnership business. The 
fact is that the inventory of March 8th, 1923, 
was an incident to the audit and balance of that 
date, and it was only after the accountant’s re-
port of that date, indicating a $2,000 loss, was 
submitted to the partners, that the accountant, 
to allay their disappointment, suggested the tak-
ing of another inventory to verify the accuracy 
of the inventory already taken, the accountant 
insisting that his audit was correct. There is no 
testimony whatever in the case that the partners 
agreed to accelerate the firm’s dissolution. And 
the partnership agreement fixed September 1st, 
1923, as the date of its termination.

Appellant broke up the business on March 
17th, 1923, by abstracting most of the merchan-
dise. When asked by counsel, “ What was left?”  
his answer is “ Merchandise there was no de-
mand for, ready made garments, coats. They 
were old models ; but was not interested to buy. ’ ’ 
By taking this high-handed action, and with 
most of the merchandise dissipated, how could
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the Court have engaged the services of apprais-
ers to appraise the assets for the purpose of a 
resale, in bulk, as appellant suggests? There 
were few left-overs to appraise, and appellant 
was the successful bidder for all left-overs.

And the Court, (S. C. 114) correctly stated the 
just and equitable rule, applicable, that:

“ The master charged the defendant only 
with the goods he had sold and at the price 
he received, to which the complainant ex-
cepts. The master should have determined the 
value of the merchandise as of the day of the 
involuntary dissolution, and the value of the 
remnant in the receiver’s hands, and, after 
making due allowance for sales from the 
time the inventory was taken until the clos-
ing down of the business, charged the defend-
ant with the difference, giving him oppor-
tunity to further discharge himself if he 
could. The inventory should have been 
taken as prima facie evidence of the stock 
and value. The burden of discharging him-
self of the difference was upon the defendant 
because of his responsibility for the confu-
sion. The defendant is liable for the real 
value of the assets appropriated by him, not 
the price at which he sold them. Philips v. 
Reeder & Prior, 18 N, J. Eq. 95.”

Appellant was charged with only one-half of 
the loss due to the receivership proceedings in-
cluding the loss due the enforced sale of the 
left-over merchandise and fixtures. It would 
have been equitable and just had he borne that 
entire loss.

T he secon d  r ep o r t o f  the S pecia l M a ster , dated  
M arch 16th, 1926, ( S . C. 118 ), estab lish es th e co r -
rectn ess o f  th e $6,444 in v en tory , and appellan t 
did not e x c ep t to that rep ort. T h e fa c t  is that 
his counsel, in  w ritin g , con sen ted  to  the ord er  
m ade on  M arch  24th, 1926, (S. C. 119 ), w h ereb y
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it was adjudged that the report, and all the mat-
ters and things therein contained stand ratified 
and confirmed.

POINT 4.

The appraisal of the receiver’s inventory of 
left-over merchandise at $1,140 is erroneous.

Appellant says that the inventory appraisal 
of the receiver, a master of this court, is not re-
liable because he, the receiver, did not know the 
value of furs left over and because that inven-
tory was made sometime after appellant had re-
moved the merchandise and therefore does not 
represent the true value of the merchandise left 
over in the partnership. There is no testimony 
whatever in the case that the receiver valued the 
furs. He merely testified to making a list of the 
left-over merchandise. The testimony as to the 
value of the furs listed in the inventory of the 
receiver was made by Kaufer, (S. C. 83). He 
was not shaken in his appraisal by cross exam-
ination (S. C. 84), neither was he contradicted 
by any testimony of Rothman or anyone else on 
the appraisal. The receiver’s inventory and 
Kaufer’s appraisal must therefore stand.

Appellant also says that no proofs were offered 
to show what disposal was made of any of the 
goods in the store or what precautions were 
taken so that none of the goods be disposed of. 
That assertion is contrary to the overwhelming 
evidence in the case.

Appellant Rothman testified (S. C. 47), that on 
Saturday morning, March 17th, he sold at whole-
sale to Philip Mazer a quantity of furs for 
$1,600 cash, the market price being $1,925, and, 
that he received from a customer, S. Blank, $390 

> for some merchandise, a deposit of $100 having



17

already been paid into the business, the entire 
purchase price being $490, and that he did not 
take out or sell any other merchandise; that after 
the merchandise was sold to Mazer, he left the 
store and went with Mazer by train, to New York 
to get the cash.

On cross examination, (S. C. 63), appellant 
mentioned deciding, around March 15th or 16th 
to take out and sell the merchandise, basing his 
action upon the report submitted by the firm’s 
accountants, as of March 8th showing a loss of 
$2,200; that his action was prompted by the ad-
vice of a lawyer Citret, whom he consulted, which 
was to the effect that he cash in on some mer-
chandise, with the intent that Kaufer be brought 
to terms; that thereupon, he went to see Mazer 
in New York; that Mazer came over on Saturday, 
the 17th, and picked his merchandise, being un-
willing to purchase any more than $1,600 worth, 
that he, appellant, did not take the rest of mer-
chandise that was found missing upon the re-
ceiver’s taking possession of the business, and 
that he knew of the remaining merchandise being 
worth money and salable, but he utterly failed 
to ascribe a single reason for his liberal conduct.

But later on, appellant unwittingly gave him-
self away, on cross examination, in the following 
interesting testimony:

“ Q According to your ideas, Kaufer had 
taken away $5,000 of stuff of yours? A 
Yes.

Q You thought he trimmed you out of 
$5,000 and you had an opportunity to take 
all the furs away and did not do it ? A Yes.

Q And you only took $1,600 worth? A 
Yes, sir.

Q What was leftf A Merchandise there 
was no demand for, ready made garments,
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coats. They were old models; hut was not 
interested to buy.”

It is unlikely that appellant, if he believed that 
Kaufer had defrauded him, would have left any-
thing of value. What was left were odds and 
ends. This corroborates Kaufer’s story that 
everything of value was taken.

Mazer, the man who received the merchandise 
abstracted, testified, (S. C. 75):

“ Q Do you know how you happened to 
go over on Saturday? A I  came on a Sat-
urday because it was more convenient.

Q You know that Kaufer was Rothman’s 
partner f A  Certainly.

Q Did Rothman tell you that Kaufer 
knew about this sale? A Rothman did not 
tell me, I  knew Kaufer is a man what he 
keeps Saturday his own, and I did not ask 
Rothman for Kcmfer.”

Appellant further testified that after packing 
the stuff on the truck he closed the place of busi-
ness and went to New York with Mazer.

Kaufer testified that he did not stay at busi-
ness on Saturday morning, March 17th, but in 
accordance with his usual custom, went to syna-
gogue and remained at home until 6 o ’clock in 
the evening when he went back to the store; that 
he found the door locked, and upon opening it, 
found an empty store, with the exception of the 
things that the receiver took charge o f; that 
there was no merchandise in all the shelves and 
compartments, and the safe was nearly empty, 
that the books, checks and vouchers and a musk-
rat lining belonging to Kaufer and intended for 
a fur coat, was missing; that he immediately went 
to police headquarters and made a complaint 
against appellant, having been informed by 
Singer, upstairs, and neighbors across the street, 
that Rothman had taken away the merchandise;



that he unsuccessfully tried to see Rothman at 
his home and at the home of his father-in-law 
that same night and the following morning; that 
the police found Rothman Monday night at his 
home, and in the policemen’s presence, Kaufer 
asked Rothman, “ Why did you do it?”  and he 
responded, “ I took it. It is mine. I did it. I 
had a right to do it,”  and Kaufer further testi-
fied that on that night, he retained counsel on 
whose advice dissolution and receivership pro-
ceedings were brought.

A vigorous cross examination did not shake 
Kaufer’s testimony a particle.

What merchandise did Rothman leave at the 
place of business at noon, on March 17th? When 
Kaufer first discovered the abstraction on Sat-
urday evening, March 17th, he promptly closed 
the store and from that time on, to Monday eve-
ning following, he tried to get hold of Rothman. 
This he succeeded in doing on Monday evening, 
at about which time counsel was consulted and 
Chancery pleadings prepared, with the result, 
that on Tuesday morning, the late Vice-Chancel-
lor Foster appointed Mr. Pallitta receiver of the 
firm’s assets. Mr. Pallitta promptly went up to 
the store and Hollander’s plant, taking charge 
of the firm’s remaining assets.

There is not a particle of evidence in the rec-
ord to contradict Kaufer’s account of his move-
ments on the . Saturday and the two following 
days, in question.

It is therefore respectfully submitted that the 
decree of Vice-Chancellor Backes should be af-
firmed, and the appeal dismissed.

Newark, N. J., February 5th, 1927.
HERMAN KROHN, 

Solicitor and of Counsel with
Complainant-Respondent.


