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Ainended Coinplaint. 

Nrw 3Jrrsry @,uprrmr Qtnurt, 
ESSEX COUNTY. 

TEXTILEATHER CORPORATION' a corpo-
ration, 

Plaintiff, 

vs. 

GREAT AMERICAN INDEMNITY COMPANY, 
a corporation, and AMERICAN Mu-
TUAL LIABILITY INSURANCE COMPANY, 
a corporation, 

Defendants. 

FIRST COUNT. 

Action at Law: 

Amended Complaint. 

Textileather Corporation, a corporation organized 
and existing under the laws of the State of New 
Jersey, having its principal place of business at 
Newark, Essex County, says that: 

( 1) Defendant, Great American Indemnity Com-
pany, is a corporation organized and existing under 
the laws of the State of New York, and is in the 
business of writing indemnity insurance, including 
the insuring of risks under and by virtue of the 
Workmen's Compensation Law of the State of New 
Jersey, and at all times hereinafter mentioned was 
duly authorized to transact its business within the 
State of New Jersey. 

(2.) Defendant, American Mutual Liability In-
surance Company, is a corporation organized and 

10 

20 

30 
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existing under the laws of the State of Massachu-
setts, and is in the business of writing indemnity 
insurance, including the insuring of risks arising 
under and by virtue of the Workmen's Compensa-
tion Law of the State of New Jersey, and at all 
times hereinafter n1entioned was duly authorized 
to transact its business within the State of New 

lO Jersey. 

( 3) Plaintiff at all times hereinafter mentioned 
was in the business at Newark, New Jersey, of 
1nanufacturing leather, and in the course of its 
business e1nploys large numbers of employes in its 
various manufacturing processes. 

( 4) That on or about the 18th day of November, 
1926, defendant, Great American Indemnity Com-

20 pany, issued its Standard Workmen's Compensation 
and Employer's Liability Policy, No. C 2509, to the 
plaintiff, effective between November 18, 1926, and 
November 18, 1927, a1nong other things indemnify-
ing the plaintiff, as an e1nployer of labor within the 
State of New Jersey, against loss by reason of the 
liability imposed upon the plaintiff by the Work-
1nen's Compensation Law of the State of New J er-
sey for damages on account of injuries to such of 

30 
plaintiff's employes as were legally employed where-
soever such injuries might be sustained within. the 
territorial limits of the United States of America or 
the Dominion of Canada, a true copy of which 
policy is hereto annexed, marked Exhibit "A", 
hereby made a part hereof, and hereby referred to 
for certainty. 

( 5) That on or about the 18th day of November, 
1927, defendant, American Mutual Liability Insur-

40 ance Company, issued its Standard Worlnnen's 
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Compensation and Employers' Liability Policy No. 
WC38004 B, to the plaintiff, effective between No-
vember 18, 1927, and Dece1nber 1, 192,8, a1nongother 
things indemnifying the plaintiff, as an e1nployer 
of labor within the State of New Jersey, against 
loss by reason of the liability imposed upon the 
plaintiff by the Workmen's Compensation Law of 
the State of New Jersey for damages on account of 10 
injuries to such of plaintiff's employes as were le-
gally employed wheresoever such injuries might be 
sustained within the territorial limits of the United 
States o.f America or the Dominion of Canada, a 
true copy of which policy is hereto annexed, 
marked Exhibit "B", hereby n1ade a pa.rt hereof, 
and hereby referred to for certainty. 

( 6) Plaintiff paid to each defendant as herein 
mentioned the premium charged by each defendant 20 
for issuing such policies to the plaintiff, and the 
plaintiff has duly performed all the terms and con-
ditions as to each of said policies on plaintiff's part 
to be performed as conditions precedent to plain-
tiff's recovery thereon. 

( 7) That one of the plaintiff's employes e111-
ployed at its factory northeast corner of Lister 
Avenue and Brown Street, Newark, New Jersey, 

- 30 between August 8, 1927 and November 26, 1927, in 
its business covered by each of said policies, was 
Bruno Iannazzo; that said Bruno Iannazzo died 
December 8, 1927, as a result of a compensable oc-
cupational disease, to wit, poisoning by benzine 
and its homologues and a derivative therefrom, to 
wit, benzol poisoning, which occurred during the 
employment of the 'said Bruno Iannazzo with the 
plaintiff between August 8, 1927, and November 26, 
1927, in the factory aforesaid. 40 

New Jersey State __ library 
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( 8) That the said Bruno Iannazzo was employed 
by the plaintiff during the period of August 8, 
1927 to N ove1nber 18, 1927, during which said 
period the policy written by the _ Great American 
Inde1nnity Con1pany was in full force and effect, 
and the said employment continued from November 
18, 1927 to November 26, 1927, during which said 

10 period the policy written by the defendant, Ameri-
can Mutual Liability Insurance Con1pany was in 
full force and effect, and the said Bruno Iannazzo 
died on December 8, 1927, while the policy of the 
defendant, American Mutual Liability Insurance 
Company was in full force and effect, but after the 
policy period mentioned in the policy of the defend-
ant, Great American Inden1nity Con1pany. 

(9) Plaintiff alleges upon infor1nation and be-
20 lief that the cause of death of the said Bruno 

Iannazzo was from either a sub-poisoning from 
benzine and its ho1nologues and a derivative there-
frmn, to wit, benzol poisoning, or was cumulative 
during the periods of each of the policies above 
n1entioned between August 8, 1927 and November 
26, 1927, or in the alternative such poisoning oc-
curred during the coverage of the defendant, Great 
American Indemnity Company, or during the cover-

30 age of the defendant, American Mutual Liability 
Insurance Cmnpany, or during the coverage of the 
defendant, Great A1nerican Indemnity Company, 
plus . the cun1ula.tive poisoning during the coverage 
of the defendant, American l\{utua.l Liability In-
surance Company. 

( 10) Plaintiff alleges generally the performance 
of all conditions precedent under the terms of the 
policies written by the defendant, Great American 

40 Indemnity Con1pany, and the defendant, American 
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:Mutual Liability Insurance Company, except where 
the said defendants have waived the performance 
of conditions precedent, or where such defendants 
are estopped to require the same. 

( 11) That on January 8, 1928, Grace Iannazzo, 
widow of Bruno Iannazzo, filed with tl~e Work-
n1en's Con1pensation Bureau in the Department 
of Labor at Trenton, New Jersey, a petition claim- lO 
ing compensation for herself as widow and five 
minor dependent children of Bruno Iannazzo, a 
copy of which petition is hereto annexed, marked 
Exhibit "C", made a part hereof and hereby re-
ferred to for certainty; on information and belief 
that said Bureau forwarded ·s_aid petition to the 
defendant, American Mutual Liability Insurance 
Company, as the plaintiff's insurance carrier, and 
that the defendant American Mutual Liability In- 20 
surance Company on January 20, 1928 acknowl-
edged service thereof without notice to the plaintiff, 
and that the said defendant, American Mutual 
Liability Insurance Company without any notice 
to the plaintiff served notice of the pendency of the 
said proceedings on the defendant, Great American 
Indemnity Company, together with a notice that at 
the hearing of the said petition it would be urged 
that the period of employment of the said Bruno 30 
Iannazzo responsible for his death was the period 
during which the policy of the defendant, Great 
American Indemnity Company was in force and · 
effect, and that defendant, American Mutual 
Liability Insurance Company would contend that 
defendant, Great American Indemnity Company 
should pay any award of compensation, but the 
defendant, Great American Indemnity Company 
did not appear in or defend said action. 40 
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( 12) That no notice was given to the plaintiff 
either by the defendant, American Mutual Liability 
Insurance Co1npany or by the defendant, Great 
An1erican Indemnity Company, or by the said 
Bureau, either of the pendency of the said action 
or of the acknowleg111ent of service by the de-
fendant, .American :Mutual Liability Insurance Co., 

10 or of the failure or the refusal of defendant, Great 
American Indemnity Company to def end the said 
action. 

( 13) After the filing of the aforesaid petition 
by Grace Iannazzo, the defendant, American 
Mutual Liability Insurance Company, employed one 
Clarence B. Tippett, an Attorney-at-Law of New 
Jersey, to file an answer to the said claim petition 
of the said Grace Iannazzo and to defend the said 

20 claim of the said Grace Iannazzo for the defendant, 
American Mutual Liability Insurance Company, 
but in the nan1e of the plaintiff; that accordingly 
the said Clarence B. Tippett without in any way 
consulting or conferring with the plaintiff or any 
of its officers or agents, and without plaintiff's 
knowledge filed an answer to the said claim petition 
in which the defendant, American Mutual Liability 
Insurance Company in said answer stated: 

30 

40 

"As it is a claim of debt fr0111 an alleged occu-
pational disease condition, it is necessary that 
the actual date of contraction of the said con-
dition be definitely detern1ined and proof of 
casual relation clearly presented in as much 
as there are two insurance carriers involved, 
and payment of compensation, if permissible 
and proper would require a ruling as to which 
one or both of said carriers covered the em-
ployer at the time of contraction of the alleged 
occupational disease", 
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a copy of which answer is hereto annexed, marked 
Exhibit "D", made a part hereof, and hereby re-
ferred to for certainty. 

( 14) That no notice of the filing of the said 
answer was given to the plaintiff either by the 
defendant, American Mutual Liability Insurance 
Company, or the said Clarence B. Tippett, or any 
other person, and plaintiff had no knowledge 10 
thereof 

( 15) Upon information and belief that after 
the said defendant, American Mutual Liability In-
-surance Company had filed the answer aforesaid to 
the said petition, the vVork111en's Compensation 
Bureau ordered a hearing held on said petition, 
and before the date set for said hearing, the said 
defendant, A111erican Mutual Liability Insurance 
Company, by its agents or attorneys, notified the 20 
defendant, Great American Inde111nity Company of 
the said hearing as aforesaid, and called upon the 
latter to intervene in said action and defend the 
same or its interests : therein. 

( 15A) That after the filing of the answer men -
tioned in paragraph 15, a copy of said petition for 
compensation was served on this plaintiff on April 
30, 1928, but this plaintiff' was advised by defendant, 
American :Mutual Liability Insurance Company 30 
that it was defending said action for and on behalf 
of this plaintiff. 

( 16) Plaintiff alleges that no notice that a hear-
ing on said petition had been fixed was given to said 
plaintiff by either the defendant, American Mutual 
Liability Insurance Con1pany, or the defendant, 
Great A1nerican Inde1nnity Company, nor was any 
notice given to the plaintiff by either the defendant, 
American Mutual Liability Insurance Company, or .40 
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the defendant, Great American Indemnity Com-
pany, of the notices aforesaid, which upon plain-
tiff's information and belief were given by the 
defendant, American Mutual Liability Insurance 
Company to the defendant, Great American Indem-
nity Company, and the plaintiff had no notice or 
knowledge thereof; plaintiff further alleges that it 

10 had no notice or knowledge of the attempt of either 
of said Companies to evade responsibility to indem-
nify the . plain tiff or the 'said Grace Ian1?-azzo and 
the dependents of Bruno Iannazzo. 

( 17) Plaintiff further alleges that the said com-
pensation petition of the said Grace Iannazzo on 
which the defendant, American :Mutual Liability 
Insurance Company had joined issue by filing the • 
answer aforesaid, ca111e on for hearing before 

20 Honorable Harry J. Goas, a Deputy Commissioner 
of the Workmen's Compensation Bureau, at 
Newark, New Jersey, on May 9, 1928, in the pres-
ence of Ray111ond H. Cohen, Esq., attorney for the 
petitioner, and Messrs. Mccarter and English, At-
torneys-at-Law of the City of Newark, as'Suming to 
act as attorneys for the plaintiff herein, but in fact 
employed by and acting solely in the interests of 
the defendant herein, American Mutual Liability 
Insurance Company; that neither the defendant, 

HO American Mutual Liability Insurance Company nor 
the said Clarence B. Tippett ( Attorney of record 
who filed the said answer) nor Messrs. Mc Carter 
and English, nor any of them, gave any notice to 
the plain tiff of the coming on of the said ca use for 
hearing, and none of them consulted or conferred 
with the plaintiff or any of its officers or agents con-
cerning the defense of the said petition; that the 
defense of 'said petition was conducted wholly by 

40 the defendant, American Mutual Liability Insur-
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ance Company in its own interests and contrary to 
the interests of the plaintiff, in an endeavor to 
avoid any and all liability to the :()laintiff, Texti-
leather Corporation, Grace · Iannazzo, the peti-
tioner, or an;v other person. 

(18) That at the said hearing said defendant 
herein, American Mutual Liability Insurance Com-
pany, did not introduce any evidence in the said 1 o 
ca.use in defense of the said petition, but through 
its attorneys aforesaid informed the said work-
men's Compensation Commissioner as follows: 

"If your Honor please, before the witness is 
examined, Your Honor, I wish to make a state-
ment for the record: In this case, Your Honor, 
the Petitioner's intestate is alleged to have 
died of benzol poisoning on or about December 
8th, 1927. The fact is that the American Mu- 20 
tual Liability Insurance Company wa:s the 
Compensation carrier for the Respondent from 
a period running from November 18th, 1927 
to and including the time this petitioner's intes-
tate quit work for the respondent, which was 
on November '26th. Prior to November 18th 
the respondent was covered for compensation 
by the Great American Indemnity Company. 
I am here representing the Respondent inasfar 
as the American Mutual coverage goes. The 30 
Great American Inde1nnity by reason of the 
circumstances in the case was served with a 
formal notice by us to the effect that the alle-
gation here was benzol poisoning and that it 
would be urged at this hearing that the period 
of the coverage of the Great American was the 
responsible period for the, contraction, expo-
sure and re,sults which culminated in the man's 
death. That formal notice was served both on 4:0 
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the Newark office of the Great American In-
demnity Oo1npany and on the Home Office of 
the Great A1nerican Indemnity in New York, 
and I hand the Court the original notice to 
which i8 attached two original affidavits of 
service of the notice. In addition to that when 
this matter was first noted for a formal hear-
ing the American Mutual mailed by registered 
mail to the Great American Indemnity to its 
home office notice that the case was coming 
on for a hea .ring and that the Great American 
Indemnity Company was a party in interest. 
In this case here for the An1e·rica11 :Mutual, we 
are not contesting the petitioner's proof, which 
I assume is to be put before this Court anyway, 
as to the death from the occupational disease . . 
We do urg:e and I think it will be plain, from 
the petitioner's case that the exposure, con-
traction and poisoning and the result were in 
the petitioner's intestate's system prior to the 
date of the covera .ge on our policy with the . 
result that we think it will be plain as was in 
the case last week, that the responsible period 
of the coverage is prior to our coverage." 

( 19) That prior to the making of such statement 
neither the defendant, American Mutual Liability 

3U Insurance Company nor any of its attorneys, gave 
any notice to the plaintiff of the said defendant',s 
intention as aforesaid to consent in effect to the 
entry of judgment in favor Grace Iannazzo and her 
dependent children against the plaintiff herein, nor 
did they give to the plaintiff an opportunity to pro-
tect itself by claim against the said Great Ameri-
can Indemnity Company, under the terms of plain-
tiff's- policy with the said Great American Indem-

40 nity Company. 
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( 20) That the trial of the said compensation pro-
ceeding between the said Gra .ce Iannazzo and the 
defendant, American Mutual Liability Insurance 
Company, as herein above· stated, ( the defendant, 
American :Mutual Liability Insurance Company, 
acting for itself, but in the na1ne of the plaintiff, 
without any notice to the plaintiff thereof) re-
sulted in a determination being made, a true copy 10 
of which is annexed to the original complaint on 
file, marked Exhibit "A", which is hereby made a 
part hereof and to which reference is hereby made 
for certainty. 

( 21) That the said determination was prepared 
by the defendant, American :Mutual Liability In-
surance Company, and its attorneys without notice 
to the plaintiff, in such a manner as to attempt to 
exonerate the defendant, American :Mutual Lia- 20 
bility Insurance Company, from any and all lia-
bility to the said Grace Iannazzo for compensation, 
although 1naking this defendant liable therefor, and 
in such a manner as to atte1npt to exonerate or re-
lieve, the said defendant, American :Mutual Liability 
Insurance Company, from any and all liability to 
reimburse the plaintiff for any and all moneys 
determined by the Compensation Commissioner 
aforesaid to be payable by plaintiff to Grace 30 
Iannazzo and the dependents of the said Bruno 
Iannazzo. 

( 22) Plaintiff further alleges that after the said 
determination had been pre ·pared by the said de-
fendant, American Mutual Liability Insurance 
Company, and it 1s attorneys, the same was pre-
sented by the said defendant, American ~1:utual 
Liability Insurance Cmnpany, through its attor-
neys, to Hon. Harry J. Goas, a Deputy Commis- 40 
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sioner as aforesaid, and signed by him, and a copy 
thereof was thereafter filed in the office of the 
County Clerk of Essex County, pursuant to law , 
and execution wa•s issued thereon, and plaintiff was 
compelled under threat of levy and execution upon 
its factory and other property, to pay the amount 
declared to be then due under the terms of the 

10 aforesaid deter1nination, $1,134.06, which sum in-
cluded costs, amounting to $716.10. 

(23) That thereafter plaintiff has paid the 
amounts due from time to time under the said de-
termination or judgment as they accrued, but under 
duress, in order to avoid the further levy of costs 
and expenses that would have accrued according 
to law had execution been issued thereon. 

(24) That the amount adjudged by the said de-
20 termination to be payable to the dependents of the 

said Bruno Iannazzo was as follows : 

HO 

40 

Grace Iannazzo, widow, 300 weeks-
12 / 8 / 27 to 9/ 6/33 60o/o 

Mary, daughter, born 9/16 / 13, 
92 4/7 weeks, 12/ 8/27 to 9/15 / 29 
@ $15.48 .................... . 

Philomena, daughter, born 11/9/14, 
59 6/7 weeks, 9/16/29 to 11/8/30 
55o/o @ $14.19 . .............. . 

Gesualdo, son, born 12/21/16, 
110 3/7 weeks, 11/ 9/30 to 
12/ 20/ 32 50% @ $12.90 ....... . 

Dona.ton, son, born 9 /14/18, 37 1/ 7 
weeks, 12/21/32 to 9/6/33 45% 
@ $11.61 ..................... . 

end of 300 weeks-51 5/ 7 weeks, 
9/ 7/ 33 to 9/ 3/ 34 40% @ $10.32. 

1433.00 

849.37 

1424.53 

431.23 

533.69 
Anthonette, daughter, born 7 /18/20, 

97 4/7 weeks, 9 / 4/34 to 7 /17 /36 
35o/o @ $9.03. . . . . . . . . . . . . . . . . . 881.07 ----

Total ................... . $5552.89 
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and costs as follows : 

Funeral expenses ............... . 
I)r. Fasano ... · ............... : .. . 
Costs, including stenographer's fee 
Counsel fee Raymond H. Cohen ... 

150.00 
25.00 
27.00 

500.00 

$702.00 

( 25) Plain tiff alleges that compensation so as 
aforesaid ordered and adjudged and determined to 10 
be payable by the plaintiff to the aforen1entioned 
dependents of Bruno Iannazzo, was awarded by the 
said vVorkmen's Compensation Bureau under and 
pursuant to.the Worlnnen's Compensation Laws of 
the State of New Jersey, to wit, Chapter 95 of the 
Laws of 1911 and Chapters 178 and 262, Laws of 
1917, State of New Jersey, and all laws supple-
mentary thereto and amendatory thereof, to wit, 
Chapter 124 of the Laws of 1924 and Chapter 31 of ~0 
the Laws of 1926 of the State of New Jers~y. 

( 26) Plaintiff demands judgment against the de-
fendants, Great A1nerican Indemnity Company and 
American J\!Iutual Liability Insurance Company, or 
in the alternative against the defendant, Great 
American Indemnity Company, or in the alterna-
tive ag'ainst the defendant, American Mutual Lia-
bility Insurance Company, for $702, costs paid by 
the plaintiff as fixed by said deter1nination, with ;lO 
interest thereon fr0111 June 7, 1928 and for $5552.89, 
the amount of co1npensation awarded against the 
plaintiff as within stated, with interest on each 
payment of co1npensation from the date sa1ne was 
paid by the plaintiff. ( A statement- of a1nounts 
pajd by plaintiff to and including August 31, 1929, 
and the date and amount of each payment being 
hereto annexed, and made a part hereof and marked 
Exhibit "E". ) 40 
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SECOND COUNT AGAINST DE :FENDANT 
GREAT AMERICAN INDE1VINITY COMPANY ALONE. 

( 1) Plaintiff repeats the allegations contained in 
the following paragraphs of the first count of the 
a1nended com plaint with the same .force and effect 

1 u as though they were here repeated at length: Para-
graphs, 1, 2, 3, 4, 5, 6, 7, 8 and 9. 

30 

( 2) Plaintiff alleges generally the performance 
of all conditions precedent under the terms of the 
policy written for plaintiff by the defendant Great 
American Inden1nity Company, except where said 
defendant has waived the performance of condi-
tions precedent, or where said defendant is estopped 
to require the same. 

( 3) That on January 8, 1928, Grace Iannazzo, 
wife of Bruno Iannazzo aforesaid, filed with the 
vVorkmen's Co1npensation Bureau in the Depart-
ment of Labor at Trenton, New Jersey, a petition 
clai1ning compensation for herself as widow and 
five u1inor dependent children of Bruno Iannazzo, a 
copy of which petition is annexed hereto, marked 
Exhibit "C", made a ·pa.rt hereof and hereby re-
ferred to for certainty. 

( 4) Upon information and belief that on Janu-
ary 8, 1928, or soon thereafter, and before :May 9, 
1928, the date of the hearing on said petition, the 
American ~1utual Liability Insurance Company 
sent a registered letter to the Great American In-
dernuity Company, advising them that the case was 
coming on for a hearing, and that the Great Amer-
ican Indemnity Company was a party in interest, 
and also caused to be served upon the said Great 

40 American Indemnity Company a formal notice of 
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the pendency of the hearing on said petition, and 
that it would be urged at 'Said hearing that the pe-
riod of coverage of the Great An1erican Indemnity 
Company was the period during which Bruno 
Iannazzo received benzol poisoning into his system. 

( 5) That no notice was given to the plaintiff by 
the defendant, Great American Indemnity Com-
pany of the service upon the said Great American 
Indemnity Company of the notice aforesaid, or of 
the receipt by said Great American Indemnity 
Company of the registered letter aforesaid. 

( 6) That upon information and belief, to the ,, 
knowledge of the defendant, Great American In-
demnity Company, the defendant, American 
Mutual Liability Insurance Company acknowledged 
service of a copy of said petition of Grace Iannazzo, 

to 

acting for herself and her children. ~< l 

( 7) Plain tiff 1·epea ts the allegations of para-
graph 13 of the first count with the same force and 
effect as though here repeated at length. 

( 8) Plaintiff repeats the allegations of para-
graph 15 of the first count with the same force and 
effect as though here repeated at length. 

• ( 9) That no notice of the filing of the said :~o 
answer or the giving of the notice mentioned in 
paragraph 15 of the first count, and paragraph 4 
of the second count was given to the plaintiff either 
by the defendant, American Mutual Liability In-
surance Co., or the defendant, Great A1nerican In-
demnity Company, or any other person. 

( 10 Plaintiff repeats the allegations of para-
graph 16 of the first count with the same force and 
effect a'S though here repeated at length . 4-0 
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( 11) ':l1he plaintiff, G1·eat American Indemnity 
Company, after receiving notice of the petition of 
Grace Iannazzo, and of the pendency of a hearing 
thereunder, took no steps in the said cause either 
to notify the plaintiff of the pendency thereof, or 
to defend the said cause on the merits, or to defend 
the interests of the plaintiff in the said cause, or to 

10 
put the plaintiff upon notice of the facts in connec-
tion therewith, which ,vere possessed by the defend-
ant, Great American Indemnity Company, to the 
end that plaintiff 111ight take such steps as it deemed 
advisable for the protection of plaintiff's interest in 
said cause. 

( 12) That on or about May 9, 1928, a hearing 
on the aforesaid petition was had before Hon. 
Harry J. Goas, and on or about June 4, 1928, an 

20 a ward was 1nade in the said ca use, a true copy of 
which is annexed to the original complaint on file, 
mar 1ked Exhibit "A", which is hereby made a part 
hereof, and to which reference is hereto made for 
certainty. 

( 13) Plaintiff 1·epeats the allegations of para-
graph 22 of the first count with the saine force and 
effect as though he1·e repeated at length. 

30 (14) Plaintiff alleges that the defendant, Great 
American Inden1nity Con1pany has breached the 
conditions of its policy in the following respects: 

(a) Said defendant has failed, neglected and re-
fused to pay promptly to Grace Iannazzo and her 
dependents, the persons entitled thereto under the 
,vorkmen's Con1pensation Law of the State of New 
Jersey, the entire amount of the sums adjudged as 
aforesaid to be due her and all installments thereof 

40 as they becon1e due. 

• 
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(b) Said defendant has failed, neglected and re-
fused to pay promptly for the benefit of Grace 
Iannazzo and the dependents of , Bruno Iannazzo, 
the proper cost dete1·mined to be due as aforesaid 
for medical, surgical, nurse and hospital services, 
and funeral expenses required by the provisions of 
the "\Vork1nen's Compensation Law in the deter-
mination aforesaid. IO 

( c) Said defendant has failed, neglected and 
refused to indemnify the plaintiff as e1nployer 
against the loss by reason of the liability i1nposed 
upon plaintiff by law for damages on account of 
such injuries to Bruno Iannazzo, an e1nployee of 
the plaintiff legally employed at plaintiff's factory 
aforesaid. 

( d) Said defendant has failed, neglected and re-
fused to defend in the nan1e and on behalf of this 20 
plaintiff the suit or other proceeding which was in-
stituted against this plaintiff by Grace Iannazzo 
and her minor children, all dependents of Bruno 
Iannazzo, on account of such injury sustained by 
Bruno Iannazzo, inclurlirig the suit or proceeding 
alleging such injury filed by the said Grace Ian-
nazzo and her n1inor children as above stated, de-
manding compensation therefor. 

( e) Said defendant has failed, neglected and re- 30 
fused to pay all costs taxed against the plaintiff, as 
employer, in the legal proceedings instituted by the 
said Grace Iannazzo on behalf of herself and the 
other dependents of Bruno Iannazzo, and all inter-
est accruing after entry of judgment and all ex-
penses incurred. 

( 15) Plaintiff repeats the allegations of para-
graph 23 of the first count with the same force and 
effect as though here repeated at length. 40 
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( 16) Plaintiff repeats the allegations of para-
graph 24 of the first count with the same force and 
effect as though here repeated at length. 

( 17) Plaintiff repeats the allegations of para-
graph 25 of the first count with the sa1ne force and 
effect as though here repeated at length. 

10 
( 18) Plaintiff den1ands judg1nent against the 

defendant, Great American Indemnity Company 
for $702., costs paid by the plaintiff as fixed by said 
detern1ination with interest thereon from June 7, 
1928, and for $5552.89, the an1ount of compensa-
tion .awarded against the plaintiff as within stated, 
with interest on each pay1nent of compensation 
fro1n the date sa1ne was paid by the plaintiff, ( a 
statement of a1nounts paid by plaintiff to and in-
cluding August 31, 1929, and the date and amount 

·>o - of each payment being hereto annexed, and marked 
Exhibit "E".) 

'rHrR.D COUN'l ' AGAI TST 'l'IIE DE:U'ENDAKT AMERICAN 

MUTUAL LIABILITY INSURANCE ConIPANY. 

( 1) Plaintiff repeats the allegations contained in 
paragraphs 2, 3, 5 and 7 of the first count with the 
same force and effect as though here repeated at 

:-rn length. 

( 2) Plaintiff paid to the defendant, American 
Mutual Liability Insurance Con1pany the premium 
charged by said defendant for issuing such policy 
to the plaintiff, and the plaintiff has duly performed 
all the tern1s and conditions of said policy on plain-
tiff's part to be performed as conditions precedent 
to plaintiff's recovery thereon, except where waived 
or where said defendant is estopped to require per-

40 for1nance by plaintiff. 
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(3) That said Bruno Iannazzo was employed by 
the plaintiff between N ove111ber 18, 1927 and No-
vember 26, 1927, during which period the policy of 
the defendant, American Mutual - Liability Insur-
ance Company ,Vas in force and effect, and he died 
on December 8, 1927, while the policy of the de-
fendant, American Mutual Liability Insurance 
Company was in full force and effect. 

( 4) Upon information and belief that the cause 1 o 
of death of the said Bruno Iannazzo was fron1 
poisoning fro111 benzine and its homologues and a 
derivative therefrom, to wit, benzol poisoning, 
which was cumulative during the period of the pol-
icy of the defendant, An1erican Mutual Liability 
Insurance Company between November 18, 1927 
and November 26, 1927. 

( 5) Plaintiff repeats the allegations of para-
graph 11 of the first count with the same force 2o 
and effect as though here repeated at length. 

( 6) Plaintiff repeats the allegations in para-
graph 12 of the first count with the same force and 
effect as though here repeated at length. 

(7) Plaintiff repeats the allegations in para-
graph 13 of the first count with the same force and 
effect as though here repeated at length. 

( 8) Plaintiff repeats the allegations in para- 3o 
graph 14 of the first count with the sa111e force and 
effect as though here repeated at length. 

( 9) Plaintiff repeats the ~legations in para-
graph 15 of the first count with the same force and 
effect as though here repeated at length. 

( 10) Plaintiff repeats the allegations in para-
graph 16 of the first count with the same force and 
effect as though here repeated at length. 40 
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( 11) Plaintiff repeats the allegations in para-
graph 17 of the first count with the same force and 
effect as though here repeated at length. 

( 12) Plaintiff repeats the allegations in para-
graph 18 of the first count with the sa1ne force and 
effect as though here repeated at length. 

10 ( 13) Plaintiff repeats the allegations in para-
graph 19 of the first count with the san1e force and 
effect as though here repeated at length. 

. ( 14) Plaintiff repeats the allegations in para-
graph 20 of the first count with the sa1ne force and 
effect as though here repeated at length. 

( 15) Plaintiff repeats the allegations in para-
graph 21 of the first count with the same force and 

20 effect as though here repeated at length. 

( 16) Plaintiff repeats the allegations in para-
graph 22 of the first count with the sa1ne force and 
effect as though here repeated at length. 

( 17) Plaintiff alleges that the defendant, Amer-
can · :Mutual Liability Insurance Coinpany has 
breached the conditions of its policy in the follow-
ing respects: 

30 (a) Said defendant has failed, neglected and re-
fused to pay promptly to Grace Iannazzo and her 
dependents, the persons entitled thereto under the 
vVorkmen's Compensation Law of the State of New 
Jersey, the entire a1nount of the sums adjudged as 
.aforesaid to be due her and all installn1ents thereof 
as they become due. 

( b) Said defendant has failed, neglected and re-
fused to pay promptly for the benefit of Grace 

40 Iannazzo and the dependents of Bruno Iannazzo, 
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the proper cost determined to be due as aforesaid for 
medical, surgical, nurse and hospital services, and 
funeral expenses required by the provisions of the 
,vorkmen's Con1pensation Law in the determina-

. tion aforesaid. 

( c) Said defendant has failed, neglected and re-
fused to indemnify the plaintiff as e1nployer against 
the loss bv reason of the liability in1posed upon " · ltt 
plaintiff by law for damages on account of such 
injuries to Bruno Iannazzo, an employee of the 
plaintiff legally employed at plaintiff's factory 
aforesaid. 

( d) Said defendant has failed, neglected and re-
fused to defend in the name and on behalf of this 
plaintiff the suit or other proceeding which was 
instituted against this plaintiff by Grace Iannazzo 
and her minor children, all dependents of Bruno 
Iannazzo, on account of such injury sustained by 20 

Bruno Iannazzo, indluding the suit or proceed-
ing alleging such injury filed by the said Grace 
Iannazzo and her 1ninor children as above stated, 
demanding c01npensation therefor. 

( e) Said defendant has failed, neglected and 
refused to pay all costs taxed against the plaintiff, 
as eniployer, in the legal proceedings instituted by 
the said Grace Iannazzo on behalf of herself and 
the other dependents of Bruno Iannazzo, and all BO 
interest accruing after entry of judgment and all 
expenses incurred. 

( 18) Plaintiff repeats the allegations of para-
graph 23 of the first count with the same force and 
effect as though here repeated at length. 

( 19) Plaintiff repeats the allegations of para-
graph 24 of the first count with the same force and 
effect as though here repeated at length. 40 
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( 20) Plaintiff repeats the allegations of para-
graph 25 of the first count with the sa1ne force and 
effect as though here repeated at length. 

Plaintiff de1nands judgment against the defend-
ant, American :Mutual Liability Insurance Com-
pany for $702, costs paid by the plaintiff as fixed 

10 by said deter1nination, with interest thereon from 
June 7, 1928, and for $5552.89, the am0unt of the 
compensation awarded against the plain tiff as 
within stated, with interest on each payment of 
compensation from the date same ·was paid by the 
plaintiff, ( a statement of an1ounts paid by plaintiff 
to and including August 31, 1929, and the date and 
amount of each payment being hereto annexed, and 
marked Exhibit "E".) 

20 MODERMOT ·T, ENRIGH'l~ & CARPENTER 
Attorneys for Plaintiff. 

30 

40 
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Exhibit "A". 

Standard Workn1en's Compensation and Employ-
ers' Liability Policy 

( A Stock Company) 

GREAT AMERICAN 
Indemnity Company 

NEW YORK 

" PREMIUM $.----." 
(Herein called the Company) 

10 
C 

Does Hereby Agi-ee with this Employer, na1ned and 
described as such in the Declarations forming a part . 
hereof, as respects personal injuries sustained by 20 
employees, including death at any tin1e resulting 
therefro111 as follows: 

1. (a) To PAY PROMPTLY to any person entitled 
thereto, under the Workmen 's C01npensation Law 

. and in the manner therein provided, the entire 
amount of any sum due, and all instalments thereof 
as they become due, 

(1} To such person because of the obligation for 
compensation for any such injury imposed EO 
upon or accepted by this E1nployer under 
such of certain statutes, as n1ay be applicable 
thereto, cited and de-scribed in an endorse -
n1ent attached to this Policy, each of which 
statutes is herein referred to as the ,v ork-
1nen's Compensation Law, and 

( 2) For the benefit of such person the proper 
cost of whatever 1nedical, surgical, nurse or 40 
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hospital services, 1nedical or surgical a ppa -
ra tus or appliances and medicines:, or , in 
the event of fatal injury, whatever fun eral 
expenses are required by the provision s of 
such Workn1en's Con1pensation Law . 

• 
It is agreed that all of the provisions of each 

10 Workmen's Compensation Law covered her eby 
shall be and re1nain a part of this contract as full y 
and completely as if written herein, so far as th ey 
apply to compensation or other benefits for any per -
sonal injury or death covered by this policy, w·hil e 
this Policy shall remain in force. Nothing her ein 
contained shall operate to so extend this Poli cy 
as to include within its t~r1ns any vVorkmen's Com-
pensation Law, scheme or plan not cited in an en-
dorse1nent hereto attached. 

20 

30 

I. (b) r:ro INDEM NIFY this Employer against loss 
by reason of the liability imposed upon hiin by law 
for damages on account of such injuries to such 
of said e111 p1oyees as are legally em ployed where ver 
such injuries 1nay be sustained within the ter ri -
torial limits of the United States of A1nerica or th e 
Dominion of Canada. In the event of the bank-
ruptcy or insolvency of this Employer the Com-
pany shall not be relieved from the payment of 
such indemnity hereunder as would have been pay-
able but for such bankruptcy or insolvency. If , 
because of such bankruptcy or insolvency, an execu-
tion against this Employer is returned unsatisfi ed 
in an action brought by the injured, or by anoth er 
person claiming by, through or under the injured , 
then an action 1nay be 1naintained by the injured , 
or by such other person claiining by, through or 
under the injured, against the Company under th e 

4U ter1ns of this Policy for the a1nount of the judgment 
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in said action not exceeding the a1nount of this 
Policy. 

II. To SER.VE this E1nployer (a) by the inspection 
of work places covered by the Policy when and as 
deemed desirable by the Coin pany and thereupon to 
suggest to this Employer such changes or improve-
ments as n1ay operate to reduce the nu1nber or 
severity of injuries during work, and, (b) upon lO 
notice of such injuries, by investigation thereof and 
by settlement of any resulting clain1s in accord-
ance with law. 

III. To DEFEND, in the nan1e and on behalf of this 
Employer, any suits or other proceedings which 
may at any time be instituted against hiin on ac-
count of such injuries, including suits or other pro -
ceedings alleging such injuries and demanding dam-
ages or compensation therefor, although such suits, 20 

other proceedings, allegations or demands are 
wholly groundless, false or fraudulent. 

IV. To PAY all costs taxed against this E1nployer 
in any legal proceeding defended by the Company, 
all interest accruing after entry of judgment and all 
expenses incurred by the Company for investiga-
t ion negotiation or defense. 

V. THIS AGREEMENT SHALL APPLY to such in - 80 
ju ries sustained by any person or persons employed 
by this Employer whose entire re1nuneration shall 
be included in the total actual remuneration for 
which provision is hereinafter n1ade, upon which 
remuneration the premiun1 for this Policy is to he 
computed and adjusted, and, also to such injuries 
so sustained by the President, any Vice-President, 
Secretary or Treasurer of this Employer, if a cor-
poration. 'l'he remuneration of any such desig- 4:0 
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nated officer shall not be subjected to a premium 
charge unless he is actually performing such duties 
as are ordinarily undertaken by a superintendent, 
foreman or workman. 

VI. THIS AGREE·MENT SHALL APPLY to such in-
juries so sustained by reason of the business opera-
tions described in said Declarations which, for the 

lC purpose of this insurance, shall include all oper-
ations necessary, incident or appurtenant thereto, 
or connected therewith, whether such operations 
are conducted at the work places defined and de-
scribed in said Declarations or elsewhere in con-
nection with, or in relation to, such work places. 

VII. THIS AGREEMENT SHALL APPLY ONLY to such 
injuries so sustained by reason of accidents oc-
curring during the Policy Period limited and de-

20 fined as such in ITIDM 2 of said Declarations. 

This Agree1nent is subject to the following Condi-
tions: 

A. The premiu111 is based upon the entire remu-
neration earned, during the Policy Period, by all 
en1ployees of this Employer engaged in the busi-
ness operations described in said Declarations to-
gether with all operations necessary, incident or 

30 appurtenant thereto, or connected therewith 
whether conducted at such work places or elsewhere 
in connection therewith or in relation thereto; ex-
cepting however the remuneration of the President, 
any Vice -President, Secretary or Treasurer of this 
En1ployer, if a corporation, but including the re-
muneration of any one or more of such designated 
officers who are actually performing such duties 
as are ordinarily undertaken by a superintendent, 

40 foreman or workn1an. If any oper:itions as above 
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defined are undertaken by this Employer but are 
not described or rated in said Declarations, this 
Employer agrees to pay the premiq.m thereon, at 
the time of the final adjustn1ent of the premium 
in accordance with Condition C hereof, at the rates, 
and in compliance with the rules, of the :Manual 
of Rates in use by the Company upon the date of 
issue of this Policy. At the end of the Policy 
Period the actual amount of the re1nuneration 10 
earned by e1np1oyees during such Period shall be 
exhibited to the Company, as provided in Condi-
tion C hereof, and the earned premium adjusted in 
accordance therewith at the rates and under the 
conditions herein specified. If the earned pre1nium, 
thus computed, is greater than the advance pre-
mium paid, this Employer shall immediately pay 
the additional amount to the Con1pany; if less, the 
Company shall return to this En1ployer the un- 20 
earned portion, but in any event the Company shall 
retain the :Minim un1 Premium stated in said Dec-
larations. All pre1niun1s provided by this Policy, 
or by any endorsen1ent hereon, shall be fully earned 
whether any such vVorkmen's Co1npensation Law, 
or any part of such, is now or shall hereafter be 
declared' invalid or unconstitutional. 

B. This Policy may be cancelled at any time by 
either of the parties upon written notice to the 30 
other party stating when, not less than ten days 
thereafter, cancellation shall be effective. The 
effective date of such cancellation shall then be the 
end of the Policy Period. The law of any state, in 
which this Policy applies, which requires that no-
tice of cancellation shall be given to any Board, 
Commission or other state agency is hereby 1nade a 
part of this policy and cancellation in such state 
shall not be effective except in compliance with 40 

• 
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such law. The re1nuneration of employees for the 
Policy Period stated in said Declarations shall be 
computed upon the basis of the actual remunera-
tion to the date of cancellation determined as 
herein provided. If such cancellation is at the 
Company's request, the earned premium shall be 
adjusted pro rata as provided in Condition A. If 

10 such cancellation is at this E1nployer's request, the 
earned pre1niu1n shall be co1nputed and adjusted 
at short rates, in accordance with the table printed 
hereon, but ,such short rate premiu1n shall not be 
less than the :Minimum Premium stated in said 
Declarations. 

If this Employer, when requesting cancellation, 
is actually retiring frmn the business herein de-
scribed. then the earned premium shall be computed 

20 and adjusted pro rata. Notice of cancellation shall 
be served upon this Employer as the law requires, 
but, if no _different requirement, notice mailed to 
the address of this Employer herein given shall be 
a sufficient notice, and the check of the Company, 
similarly mailed, a sufficient tender of any un- · , 
earned premium. 

0. The Company shall be permitted, at all rea-
sonable tilnes during the Policy Period, to inspect 

SO the plants, works, n1achinery and appliances cov- . 
ered by this Policy, and to examine this Employer's 
books at any time during the Policy Period, and 
any extension thereof, and within one year after its 
final expiration, so far as they relate to the remu-
neration earned by any employees of this Employer 
while this Policy was in force. 

D. The obligations of Paragraph One (a) fore-
going are hereby declared to be the direct obliga-

40 tions and prmnises of the Company to any injured 
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einployee covered hereby, or in the event of his 
death, to his dependents; and to each such employee 
or such dependent the Company is hereby ·made 
directly and pri1narily liable under said obligations 
and promises. This contract is 111ade for the benefit 
of such employees or such dependents and is en-
forceable against the Cmnpany, by any such e111· 
ployee or such dependent in his na1ne or on his be- 1 .1 

half, at any tin1e and in any manner permitted by l 

law, whether clai1ns· or proceedings are brought 
against the Company alone or jointly with this 
Employer. If the law of any state in which the 
Policy is applicable provides for the enforce1nent 
of the rights of such e1nployees or such dependents 
by any Connnission, Board or other state agency 
for the benefit of such employees or such depend-
ents, then the provisions of such law are made a 
part hereof, as respects any 1natter subject thereto, 20 
as fully as if written herein. The obligations and 
promises of the C01npany as set forth in this para-
graph sha1l not be affected by the failure of this 
Employer to do or refrain frmn doing any act re -
quhed by the Policy; nor by any default of this 
Employer after the accident in the payn1ent of 
pren1iums or in the giving of any notice required 
by the Policy or otherwise; nor by the death, insol -
vency, bankruptcy, legal incapacity or inability of 30 
this E1nployer, nor by any pro~eeding against hiin 
as a result of which the conduct of this e1nployer's 
business 1nay be and continue to be in charge of an 
executor, adn1inistra tor, receiver, trustee, · assignee, 
or other person. 

E. As between the e1nployee and the Co1npany, 
notice to or knowledge of this Employer of any 
injury or d·eath covered hereby shall be notice or 
know ledge, as the case n1ay be, of the Company ; 40 
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the jurisdiction of this E1nployer, for the purposes 
of any °'Vorlnnen's Co1npensation Law covere d 
hereby, shall be jurisdiction of the Company and 
the Coin pany shall in all things be bound by and 
subject to the findings, judg1nents, awards, decrees , 
orders or decisions rendered against this En1ployer 
in the forn1 and 1nanner provided by such laws and 
within the terins, liinitations and provisions of this 
Policy not inconsistent with such laws. 

F. This E1nployer, upon the occurrence of an 
accident, shall give iin1nediate written notice 
thereof to the Co1npany with the fullest informa-
tion obtainable. I-Ie shall give like notice with full 
particulars · of any claim 1nade on account of such 
accident. If, thereafter, any suit or other proceed -
ing is instituted against this Employer, he shall 

20 immediately forward to the Co1npany every sum-
1nons, notice or other process served upon him. 
Nothing elsewhere contained in this Policy shall 
reliev~ this Ernployer of his obligations to the Com-
pany with respect to notice as herein imposed upon 
him. 

G. No action shall lie against the C01npany to 
recover upon any claim or for any loss under Para-
graph One (b) foregoing unless brought after the 

30 an1ount of such claim or loss shall have been fixed 
and rendered certain either by final judgment 
against this Employer after trial of the issue or by 
agreen1en t between the parties with the written 
consent of the C01npany, nor in any event unless 
brought within two years thereafter. 

H. If the n1ethod of serving notice of cancela-
tion, or the limit of tin1e for notice of accident 
or for any legal proceeding herein contained is at 

40 variance with any specific statutory provision in 
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relation thereto, in force in the state in which any 
of the business operations herein described are 
conducted, such specific statutory provision shall 
supersede any such condition in this contract in-
consistent therewith. 

I. No assignment of interest under this Policy 
shall bind the Con1pany unless the consent of the 
Company shall be endorsed hereon. 

J. If this Employer carries any other insurance 
covering a clabn covered by this Policy, he shall 
not recover f r01n the 00111 pany a larger proportion 
of any such claim than the sum hereby insured 
bears to the whole · a1nount of valid and collectible 
insurance. 

10 

K. The Company shall be subrogated, in case of 
any payment under this Policy, to the extent of such 
payment to all rights of recovery therefor vested 20 
by law eitlfer in this Employer, or in any e1nployee 
or his dependents clailning hereunder, against per-
sons, corporations, associations or estates. 

L. No condition or provision of this Policy shall 
be waived or altered except by endorse1nent at-
tached hereto signed by the President, a Vice -Pres -
ident, Secretary, or Assistant Secretary of the Com-
pany; nor shall notice to any agent, nor shall knowl-
edge possessed by any agent, or by any other per- 30 
son, be held to effect a waiver or change in any 
part of this contract. Changes in the written por-
tions of the Declarations for1ning part hereof ( ex-
cept Items 2, 3, and 4) may be 1nade by the agent 
countersigning this Policy, such changes to bind 
the Con1pany when initialed by such agent. The 
personal pronoun herein used to ref er to this Em -
ployer or to an injured e1nployee or dependents, 
shall apply regardless of nu1nber or gender. 40 
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M. The 'Statements in Iten1s 1 to 6 inclusive, in 
the Declarations hereinafter contained, are true; 
those stated as estiina tes only are believed to be 
true. This Policy is issued upon such statements 
and in consideration of the provisions of the Policy 
respecting its premium and the payment of the 
pre1niun1 in such Declarations expressed. 

10 In Witness ,vhereof, the Great A1nerican Indem-

20 

30 

nity Company has caused this Policy to be signed 
by its President and its Vice-President and Secre-
tary at New York, New York, and countersigned 
by a duly authorized agent of the Oo1npany. 

COMPENSATION 
AND LIABILITY 

Duplicate 

M. P. LINK 

cac 

4053A For Attachment to Policy No. 0-2509 

SIX MON'PHLY PR.E!MIUM ADJUSTMENT ENDORSE,-
MENT 

The Policy to which this endorse1nent is attached, 
is issued and accepted with the understanding and 
agree1nent that this E1nployer will, at the end of 
each period of six n1onths from the date thereof, 
furnish to the Company a written declaration of 
the exact a1nount of the entire remuneration of all 
employees during that period, and iin1nediately pay 
to the Company a pren1ium computed at the rate or 

40 rates specified in the Policy, the deposit pren1ium 
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being applied against the earned premium for the 
final six months' period. 

Nothing herein contained shall vary, alter or 
extend any provision or condition of the Pol-
icy, other than as above stated. 

GREA'l' AMERICAN INDEMNITY 00:i.\IPANY 

JESSE S. PHILLIPS 

President. I 0 
F 4053A-101\1-7-27 

OO1\1:PENSATION 

4021 For attachment to Policy No. 0-2509 

The obligations of Paragraph One (a) of the Policy 
to which this endorsen1ent is attached include such 
Workmen's Compensation Laws as are herein cited 20 
and described and none other. 

Chapter 95, Laws of 1911, Chapters 178 and 262, 
Laws of 1917, State of New Jersey, and all laws 
supplementary thereto or an1endatory thereof 
which may be or become effective while this Policy 
is in force. 

This Employer, upon the acceptance of this Pol-
icy, agrees that upon the effective date of t4is Pol-
icy, he is bound by the provisions of Section 11 of 30 
the above cited Chapter 95, Laws of 1911, and will 
not, during tl1e policy period, tern1inate his obliga-
tion thereunder as provided in paragraph ten 
thereof. 

If this En1ployer is a contractor • and he sub-
contracts all or any part of the business operations 
covered by this Policy to one, or n1ore subcontract-
ors, this Employer agrees that he will require each 
Rubcontractor to carry ·vv orkinen's Compensation 40 
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Insurance for the protection of such subcontra ct-
or's employees in accordance with the terms of th e 
above cited la .ws. The re1nuneration of all em-
ployees of any such subcontractor who fails to 
carry this insurance shall be included in the retu rn 
of re1nuneration upon which pre1niu111 is comput ed. 
Rein unera tion so reported shall be considered th e 

1 o re1nuneration of e1nployees of this Employer for th e 
purpose of con1puting the pre1niu111 earned upon 
this Policy and shall in all respects be governed by 
the san1e terms, conditions, requiren1ents, and ob-
ligations of the Policy as the remuneration of th e 
direct e111ployees of this Employer. In the event 
that the Company shall pay or incur any loss or 
expense because of a claim made by an emplo yee 
or any subcontractor who has failed to carry ,such 

20 
insurance or by the dependents of such e111ployee if 
deceased the Company shall be subrogated to all 
the rights of this Employer as established in th e 
above cited compensation Laws to proceed again st 
such subcontractor to obtain reimbursement for 
sur h loss or expense. 

Notice given by or on behalf of the Assured to 
any authorized agent of the Company within th e 
State of Ne,w Jersey, with particulars sufficient to 
identify the Assured, shall be deemed to be noti ce 

3n to the Company. Failur e .t.o give such notice withi n 
the ti111e specified in the Policy shall not invalida te 
any clai111 n1ade by the Assured if it S?all be shown 
not to have been reasonably possible to give . such 
notice within the prescribed tin1e and that noti ce 
was given as ,soon as :was reasonably possible. 

This Policy is issued by the Company and is ac-
cepted by this En1ployer with the agreement th at 
the rates of Pren1ium are subject to modification in 

.io accordance with the rate manual and rating plan s 
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established by the Omnpensation Rating and In-
spection Bureau of New Jersey and approved by 
the Commissioner of Banking and - Insurance of 
New Jersey, such 1nodification, if any, to be ex-
pressed by endorse1nent na .ming the effective date 
thereof. 

Ne,v Jersey • 
Countersigned by M. P. LINK 

Resident Representative in New Jersey. 
cac. 

GREAT· AMERICAN INDEl\INITY COMPANY, 
JESSE S. PHILLIPS 

President 
F .4021-10~1-4-27 

CONIPENSATION 

4019 A For attachment to Policy No. 0-2509 

The obligations of Paragraph One (a) of the 
Policy to which this endorsement is attached in-
clude such ,~rorlnnen's Co1npensation Laws as are 
herein cited and described and none other: 

10 

20 

Chapter 41 of the La :ws of 1914, State of New 30 
York, known and cited as the ,v orlnnen's Co1npen-
sation Law, as amended and revised by Chapter 
615 of the Law,s of 1922 and all laws amendatory 
thereof or supplementary thereto which 1nay be or 
become effective while this PoHcy is in force. 

AGRE1E1l\IENT' SIX of the Policy shall be amended 
to read as follows : "THIS AGRE 1EMENT SHALL APPLY 

to such injuries so sustained by reason of the busi-
ness operations described in said Declarations 40 
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·which, for the purpose of this insurance, shall in-
clude all operations necessary, incident or appur-
tenant thereto, or connected therewith, whether 
such operations are conducted at or from the work 
places defined and described in said Declarations 
or elsewhere in connection with, or in relation to, 
such work places." 

1 o The first sentence of Condition A of the Policy 
is hereby ·wholly eli111inated and the following pro-
visions substituted therefor: "The premium for this 
Policy is based in part upon the entire remunera-
tion earned during the Policy period by all em-
ployees of this En1ployer engaged in the business 
operations described in said Declarations together 
with all operations necessary, incident or appur-
tenant thereto or ·which 1nay be connected there-

20 with whether conducted at or from such woirk 
places or elsewhere in connection therewith or in 
relation thereto. The ren1aining pa.rt of the pre-
mium for this Policy is deter111ined by the applica-
tion of the approved loss and expense constant 
applicable to all policies issued in which the re-
1nuneration, ·when the expressed premium rates are 
applied, results in an annual premiu111 which is less 
than $400. The final deter111ination of the actual 
earned constant under this Policy shall be depend-

:1o ent upon audit. If the estimated advance premium 
i-s n1ore than $400 but the annual earned premium 
as determined by audit is less than $400. then the 
constant shall be added. - No annual earned pre-
1nium which includes a constant in whole or in 
pa.rt shall exceed the sun1 of $400. If the estimated 
advance pren1iu111 is less than $400. the constant 
will be duly expressed in Item 3 of the Declara-
tions.'' 

-10 The sixth sentence of Condition B of the Policy 
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shall be amended to read as follows: "If such can-
cellation is at this Employer's request, the earned 
premium shall be con1puted and adj~sted at short 
rates in accordance with the table printed hereon, 
but ,such short rate preiniu1n shall not be less than 
the short rate portion of the 1ninimu1n pren1iu1n 
stated in said Declarations.'' 

The provisions of Condition F of the Policy are 1 0 
so far an1ended as to include the following addi-
tional agree1nents: "Notice given by or on behalf 
of this E1nployer to any authorized agent of the 
Company within the State of New York, with par-
ticulars sufficient to identify this E1nployer, shall 
be dee1ned to be notice to the Company. Failure 
to give such notice within the time ,specified in the 
Policy shall not invalidate any claiin n1ade by this 
Employer if it shall be shown not to have been 20 
reasonably possible to give such notice within the 
prescribed tiine and that notice was given as soon 
as was reasonably possible." 

If this Employer is a contractor the subject of 
whose contract is, involves or includes a hazardous 
employment and he shall subcontract all or any 
part of. such contract to one or 111ore subcontract-
ors; or if this Employer is an owner of ti111ber 
other than on fa.r1n lands and shall contract with 
another to carry on or perf or111 work or service in 3o 
connection therewith, which work or service is, in-
volves or includes ha .zardous employment, it is 
agreed that the re1nuneration of all employees of ·any 
'Such subcontractor as first mentioned as well as the 
remuneration of all employees of the contractor for 
timber operations, and the e1nployees of any subcon-
tractor to whon1 such contractor may sublet all 
or any portion of such work, shall all be included 
in the return of ren1uneration upon which pre1nium 40 
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is computed, and such remuneration so report ed 
-shall be conFlidered the re111uneration of employees 
of this E111ployer and shall in all respects be gov-
erned by the sa111e terins, conditions, requirements 
and obligations of the Policy as the remuneration 
of the direct e111ployees of this Em ploy er. The re-
q uiren1en ts of this paragraph shall not apply a:s 

10 respects any such contractor or such subcontractor 
if he has secured con1pensation for his employees 
as provided and required by such vVorkmen' •s Com-
pensation Law, which security sha11 be maintained 
during the period covered by the execution of the 
work undertaken, and proof of which security shall 
be submitted by this En1ployer to the Company in 
the f orn1 of a certificate signed by the insurance 
carrier which has undertaken the. contractor's or 

20 subcontractor's risk; or if the contractor or sub-
contractor is a self-insurer, by means of a. copy of 
the written consent of the Industrial Commissioner 
under ·which any such contractor or subcontractor 
has qualified as a self-insurer. 

The provisions of this Policy, including the 
Declarations forming a part thereof, relating to the 
liability of the Company as respects personal in-
juries, including death, sustained by the President, 
any Vice-President, Secretary or Treasurer of this 

30 Employer, if a corporation, and to the remunera-
tion of such executive office1·s of the corporation, 
are not applicable to corporate e1nployers in the 
State of New York. The words "·who perform duties 
of supel'intendent, foreman or ··workman'' shall be 
eliminated from subdivision 1 (x) of Item 3 of the 
Declarations, which subdivision shall then be ap-
plicable to all individual employers, copartnership 
employers and executive officers of corporations 

40 ( meaning those executives elected to their respect-
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ive offices under the charter or by-laws of the cor-
poration). All individual e111ployers, co-partnership 
employers or all executive officers 9f a corporation 
irrespective of their duties shall be included in all 
the undertakings of this Policy if election to accept 
the provisions of the vVorlnnen's Compensation 
Law and be so included is evidenced by the inser-
tion of the estimated annual remuneration of such 
individual e111ployer, 111e1nbers of copartnership em- 1 O 
ployer or executive officers under subdivision 1 ( x) 
of the Declarations as a1nended. If all are included, 
the remu -neration shall be stated in one a1nount; 
if less than all, the re111uneration of each included 
with name, shall be stated separately. 

The actual remuneration of all such individual 
employers, 1neinbers of co-partnership employer or 
executive officers, but not in excess of $100 per week 
for each, shall be disclosed and pre1niu111 computed ~O 
thereon in accordance with the 111ethod provided in 
the Policy as hereby a111ended. If said subdivision 
1 (x) contains no estimate of the reinuneration of 
individual employers, copartnership employers or 
executive officers as herein defined, all such are fully 
excluded fro111 the operations of this Policy as 
respects and and all undertakings of the Cmnpany 
therein. 

It is agreed that the part of Section 38 of such 
"\Vorkmen's Compensation Law reading, "shall be HO 
treated as the happening of an accident within the 
meaning of this chapter," etc., shall be administered 
and construed by substituting the word "injury" 
as defined in Section 2 of such law for the word 
"accident" if such substitution is n1ore beneficial 
to the clai1nant. 

This Policy is issued by the Con1pany and ac-
cepted by this E111ployer subject to the rate n1anual 
and rating plans established by the Co111pensation 40 
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Inspection Rating Board and approved by the 
Superintendent of Insurance, with the agreement 
that the classific .ation and rates of premium are 
subject to either correction or modification, or both, 
in · accordance with such rate n1anual and such 
rating plans, such correction or 111odification, if 
any, to . be expressed by endorsement naming the 

1 (J effective date thereof. 

20 

GREAT AMERICAN INDEMNITY COMPANY, 

JESSE S. PHILLIPS, 
President. 

New York Standard Endorsement. 
F4019A -101\1-4-28 

Number C 2509. 

Countersigned at . By A. J. Corsa and Son. Agent 
Former Policy No. New. Broker #6. Sub Agent 
Declarations 

I'rEl\'I 1. Name of this Employer TEXTILEATHER 
CORPORATION. 

P. 0. Address. BROvVN STREE'l' AND LISTER 
30 AVENUE, NE'W ARK, NIDW JERSEY. 

40 

For the purpose of serving notice, as in the 
Policy provided, this Employer agrees that 
this address may be considered as both the 
residence and business address of this Em-
ployer or any representative upon wh0111 notice 
ma v be served. 

" 
Individual, co-partnership, corporation or es-
tate? Oorvoration. 
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lr:t'El\l 2. The period during which the policy shall 
remain in force, unless canceled as in the Policy 
provided, ( herein called the P<;>licy Period) 
shall be fro111 N ove1nber 18th) 1926) to N ove11i-
ber 18th) 19Bi) at twelve and one 1ninute 
o'clock A. 1\L, standard time, as to each of 
said dates at the place where any operation 
covered hereby is conducted, as respects that 10 
operation, or at the place where any injury 
covered hereby is sustained, as respects that 
lnJury. 

lTEl\l 3. Locations of all factories, shops, yards, 
buildings, premises or other work places of this . 
Employer, by Town or City, with Street and 
Number N/E Corner of Lister Avenue and 
Brown Street) Newark) New Jersey and 122 
Hiidson Street) New York City. 20 

All business operations, including the opera-
tive management and superintendence thereof, 
conducted at or fro1n the locations and pre111-
ises defined above as declared in each instance 
by a disclosure of estin1ated remuneration of 
employees under such of the following DIVISIONS 

as are undertaken by this Employer . 1 All in-
dustrial operations npon the premises. 2 All 
office forces. 3 All repairs or alter~tions to 30 
premises. 4 Specially rated operations on the 
premises. 5 Operations not on the premises. 

40 
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CLASSIFICATION OF OPERATIONS 
Note: If more than one classifi-

cation indicate each other by 
(b), (c), (d), etc.) 

Rate 
per $100 

of Re-

Estimated 
Total 

Ann ual 
Remunera-

tion 
m unera- Estimated 

tion. Premium 

1 (a) Leather Manufacturing-Imitation 
No nitrating process. . ..... #4492 

(x) President, any Vice-President, 
Secretary or Treasurer of Corpor-
ate Employer who performs duties 
of Superintendent, Foreman or 
Workman. 

234,000. 2.105 4925.70 

2 (a) Clerical Office Employees ..... 8810 30,000 .078 23.40 N. J. 
(b) Draughtsmen ( engaged exclusively 

in that profession) office duties 
10 only ........................ 8810 N.Y. If any .06 

3 New Construction work by employees of 
this Employer only, classified as 

NOTE-Appropriate classification must 
be entered above with estimated remunera-
tion, rate and premium extension in each. 
Not available for contractors. Repairs and 
maintenance of this Employer's buildings 
and equipment when accomplished by his 
Employees only are included in DIVISION 1. 

20 New construction, repairs, and main-
tenance undertaken by contractors must 
be separately insured. 

30 

40 

4 

5 (a) Erection, installation, repairs or 
demonstration of Employer's product, 
classified as 
(b) Outside · Salesman, collectors and 
messengers (wherever engaged) who do 
not deliver merchandise ........... 8742 N.J. If any .217 
(c) Drivers and their Helpers, includ-
ing stablemen-if not specifically in-
cluded in DrvISION 1 ............. 7205 N.Y. If any .16 
( d) Chaufleurs and their Helpers-
Commercial, including incidental garage 
employees-if not specifically included 
in DIVISION 1. ................... 7380 N.J. If any 2.021 

Mini~um Premium for this Policy shall be $20.00 Estimated 
Deposit Premium ............................................ 2969.46 



43 

· Exhibit "A" annexed to Amended Con1plaint. 

ITEM 4. The foregoing enu111eration and description 
of employees include all persons employed in 
the service of this Employer in connection with 
the business operations above described to 
whom remuneration of any nature in considera-
tion of service is paid, allowed or due together 
with an esti1nate for the Policy Period of all 
such remuneration. This enumeration and 
description with the estiinated remuneration 10 
shall also include the President, any Vice -
President, secretary or Treasurer of this Em-
ployer if a corporation if actually performing 
such duties as are ordinarily undertaken by a 
superintendent, fore1nan or WOI'!kman, but any 
such designated officer not so engaged shall 
not be included in such enu111eration, descrip -
tion or estimated · remuneration. The forego-
ing estin1ates of remuneration are offered for 
the purpose of computing the advance pre- 20 

mium. The Company shall be per111itted to 
examine the books of this Employer at any ti1ne 
during . the Policy Period and any extension 
thereof and within one year after its final 
termination so far as they relate to the re-
muneration earned by any employees of this 
Employer while the Policy was in force. 

l':l'EM 5. This E1nployer is conducting no other HO 
business operations at this or any other loca-
tion not herein disclosed-except as herein 
stated: No exceptions. 

I1~EM 6. No 'Siinilar insurance has been canceled 
by any insurance carrier during the past year 
- except as herein stated: No exceptions . 

W JN. 1-10-29. 40 
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Exhibit "B". 

STANDARD ,v ORKl\IEiN'S COMPEiNSA'l"ION AND EMPLOY-

ER)S LIABILIT 'Y POLICY. 

AMERICAN :i\1U'l"UAL LIABILfi"Y INSURANCE COMPANY 

OF BOST'ON 

(Herein called the Company) 

DOES HEREBY AGREE 

,vith this E1nployer, na1ned and described as. such 
in the Declarations, for1ning a part hereof, as 
respects personal injnries sustained by employees, 
including death at any tilne resulting therefrom as 

20 follows: 

I ( a) To Pay Pro1nptly to any person entitled 
thereto, under the ,vorlnnen's Con1pensation Law 
and in the 1nanner therein provided, the entire 
amount of any stnn due, and all installments 
thereof as they becmne due. 

( 1) To such person because of the obligation for 
c01npensation for any such injury imposed 

30 upon or accepted by this E1nployer under 
such of certain statutes, as niay be app1i-
cable thereto, cited and described in an en-
dorsement attached to this Policv each o.f ., 

which statutes is herein- referred to as the 
,;v orkmen's Co1npensation Law, and 

( 2) For the benefit of such per-son the proper 
cost of whatever 1nedical, surgical, nurse or 
hospital services., medical or surgical appa-

40 ratus or a.ppliances and medicines, or, in the 
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event of fatal injury whatever funeral ex-
penses are required by the provisions of such 
.. VVorlnnen's Co111pensation Law. 

It is agreed that all of the provisions of each vVork-
men's. Compensation Law covered hereby shall be 
and remain a part o.f this contract as fully and 
completely as if ·written herein, so far as they apply 
to compensation or other benefits for any personal 10 
injury or death covered by this Policy, while this 
Policy shall remain in force. Nothing herein con-
tained shall operate to so extend this Policy as to 
include within its. terms any vVorkmen's Compen-
sation Law, ·sche1ne or plan not cited in an endorse-
ment hereto attached. 

I (b) To Inde111nify this Employer against loss 
by reason of the liability jmposed upon him by law 20 
for damages on account of such injuries to such of 
said en1ployees as are legally e111ployed wherever 
such injuries may be sustained within the territo -
rial limits of the United States of A1nerica or the 
Dominion of Canada. In the event of the bank-
ruptcy or insolvency of this E1nployer the Co1npany 
shall not be relieved from the pa.y111ent of such in-
demnity hereunder as would have been payable but 
for such bankruptcy or insolvency. If, because of 
such bankruptcy or insolvency, an execution 30 

against this · Employer is returned unsatisfied in 
an action brought by the injured, or by another 
person clain1ing by through or under the injured, 
then an action n1ay be 111aintained by the injured, 
or by any other person, claiming by, through or 
under the injured against the Con1pany under the 
terms of this Policy for the amount of the judgment 
in said action not exceedh1g the a1nount of this 
Policy. 41) 
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II To Serve this E1nployer ( a) by the inspection 
of work places covered by the Policy when and as 
deemed desirable by the C01npany and thereupon to 
suggest to this Employer such changes or improve-
1nents as may operate to reduce the nun).ber or 
severity of injuries during work, and (b) upon no-
tice of such injuries, by investigation thereof and 
by settlement of any resulting claims in accordance 

10 with Law. 

III To def end, in the name and on behalf of this 
Employer, any . suits or other proceedings which 
n1ay at any ti1ne be instituted against him on ac-
count of such injuries, including suits or other pro-
ceeding alleging such injuries and demanding dam-
ages or c01npensation therefore, although such suits, 

20 
other proceedings, allegations or demands are 
wholly groundless, false or fraudulent. 

IV To Pay all costs taxed against this Employer 
in any legal proceeding defended by the Company, 
all interest accruing after entry of judgment and 
all expenses incurred by the Company for investiga-
tion, negotiation or defense. 

V This Agree1nent shall apply to such injuries 
30 sustained by any person or persons employed by 

this . Employer whose . entire remuneration shall be 
included in the total actual remuneration for which 
provision is· hereinafter 111ade, upon which remu-
neration the premium for this Policy is to he com-
puted and adjusted, and, also to such injuries so 
sustained by the President, any Vice-PresideJ1t, 
Secretary or Treasurer of this Employer, if a 
corporation. The remuneration of any such de-

40 signated officer shall not he subjected to a premium 
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charge unless he is actually performing such duties 
as are ordinarily undertaken by a superindentent, 
foreman or workn1an. 

VI 'rhis Agree1nent shall apply to such injuries 
so sustained by reason of the business operations 
described in said Declarations, which, for the pur-
pose of this insurance, shall include all operations 10 
necessary, incident, or appurtenant thereto, or con-
nected there,vith, whether such operations are con-
ducted at the work places defined and described 
in said Declarations or elsewhere in connection 
with, or in relation to, such work places. 

VII 'rhis Agree1nent shall apply only to such in-
juries so sustained by reason of accidents occurring 
during the Policy Period limited and defined as 
such in Ite1n 2 of said Declarations. 20 

THIS AGREEMENT IS SUBJECT TO THE FOLLOWING 
CONDITIONS : 

BASIS OF PREMIUM 

A. The pre1niu1n is based upon the entire re-
munerat:ion earned, during the Policy Period, by 
all employees of this Employer engaged in the busi-
ness of. operations described in said Declarations 30 
together v.7ith all operations necessary, incident or 
appu1~tenant thereto, or connected therewith 
whether conducted at such work places or elsewhere 
in connection therewith or in relation thereto; ex-
cepting however the remuneration of the President, 
any Vice-President, Secretary or Treasurer of this 
Employer, if a corporation, but including the re-
muneration of any one or more of such designated 
officers who are actually performing such duties as 
are ordinarily undertaken by a superintendent, 40 
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foreman or ·workman. If any operations as above 
defined are undertaken by this Employer but are 
not described or rated in said Declarations, this 
Employer agrees to pay the premiu1n thereon, at 
the time of the final adjustment of the premium 
in accordance with Condition C hereof, at the 
rates, and in compliance with the rules, of the 

10 1VIanual of Rates in use b)' the Company upon the 
date of issue of this Policy. At the end of the 
Policy Period the actual amount of the remunera-
tion earned by employees during such Period shall 
be exhibited to the Company, as provided in Con-
dition c hereof, and the earned premiu1n adjusted 
in accordance therewith at the rates and under the 
conditions herein specified. If the earned pre-
1ni um, thus computed, is greater than the advance 
premium paid, this E1nployer shall immediately 

~() pay the additional amount to the Company, if less, 
the Co111pany shall return to this Employer the 
unearned portion, but in any event the Company 
sha11 retain the Minin1um Premium stated in said 
Declarations. All premiums provided by this 
Policy, or by any endorsement hereon, shall be 
fuJJy earned whether any such ,v orkmen's Com-
pensation Law, or any part of such, is now or shaJl 
hereafter he declared invalid or unconstitutional. 

30 
CANCELLATION 

B. This Policy may be cancelled at any time by 
either of the parties upon written notice to the 
other party stating when, not less than ten days, 
thereafter, cancellation shall be effective. The 
effective date of such cancellation shall then he the 
end of the Policy Period. The law of any state in 
which this Policy applies, which requires that 

40 notice of cancellation shall he given to any Board, 
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Commission or other state agency is hereby 111ade 
a part of this Policy and cancellation in such state 
shall not be effective except in con1pliance with 
such law. ':l1he re1nuneration of e1nployees for the 
Policy Period stated in said Declarations shall be 
computed upon the basis of the actual re1nunera-
tion to the date of cancellation deter111ined as 
herein provided. If such cancellation is at the 

10 
Company's request, the earned p1·emium shall be 
adjusted pro rata as provided in Condition A. If 
such cancellation is at this En1ploye1·'s request the 
earned premium shall be computed and adjusted at 
short rates, in accordance with the table printed 
hereon, but such short 1·ates premium shall not be 
less than the Mininnun Premium stated in said 
Declarations. If this Employer, when requesting 
cancellation, is actually retiring from the business 
herein described, then the earned pre1nium shall be 20 
compu .ted and adjusted pro rata. Notice of can-
cellation shall be served upon this Employer as the 
law 1·eguil-es, but, if no different requirement, 
notice mailed to the address of this Em ploy er 
herein given shall be n sufficient notice, and the 
check of the Company, similarly mailed, a sufficient 
tender of any unearned premiu111. 

INSPEC'rION AND A UDI'r HO 

C. ':l1he Company shall be permitted, at all rea-
sonable times during the Policy Pe1·iod, to inspect 
the plants, ·works, machinery and appliances cov-
ered l y this Policy, and to examine this E1nployer's 
books at any time dnl'ing the Policy Period, and 
any extension thereof, and within one year after 
its final expiration, so far as they relate to the re-
muneration earned by any employees of this Em-
ployer ·while this Policy was in force. -10 
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ENFORCE.MENT OF EMPLOYEES RIGHTS 

D. The obligations of Paragraph One (a) fore-
going are hereby declared to be the diTect obliga-
tions and pro1nises of the Con1pany to any injured 
employee covered hereby, or, in the event of his 
death, to his dependents and to each such employee 

10 or such dependent the Co1npany is hereby made di-
rectly and pri1narily liable under said obligations 
and promises. This contract is 1nade for the benefit 
of such e1nployees or such dependents and is enforce-
able against the Co1npany, by any such employee or 
such dependent in his na111e or on his behalf, at any 
tin1e and in any manner permitted by law, whether 
clain1s or proceedings are brought against the Com-
pany alone or jointly with this Employer. If the 

9 
law of any state in which the Policy is applicable 

-0 provides for the enforcen1ent of the rights of such 
en1ployees or such dependents by any Co1nmission, 
Board or other state agency for the benefit of such 
employees or such dependents, then the provisions 
of such law are made a part hereof, as respects any 
matter subject thereto, as fully as if written herein. 
The obligations and prmnises of the Company as set 
forth in this paragraph shall not be affected by the 
failure of this En1ployer to do or refrain fr01n doing 

30 any act required by the Policy; nor by any default 
of this E1nployer after the accident in the payment 
of premiums or in the giving of any notice required 
by the Policy or otherwise; nor by the death, insol-
vency, ban'kruptcy, legal incapacity or inability of 
this En1ployer, nor by any proceeding against him 
as a result of which the conduct of this Employer's 
business 1nay be and continue to be in charge of an 
executor, administrator, receiver, trust .ee, assignee, 

4 0 or other person. 
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KNOWLEDGE AND JURISDICTION OF EMPLOYER 

E. As between the e1nployee and ~he Company , 
notite to or knowledge of this En1ployer 01· an in -
jury or death covered he1·eby shall be notice or 
knowledge, as the case may be, of the Company; the 
jul'isdiction of this Employer, for the purposes of 
any ,vo1·kmen's Compensation Law coYered hereby, 
shaH be jurisrlittion of the Company and the Com- 10 
pa ny shall jn all things be bound by and subject to 
the findings, judgm ents, awarrls, decrees, orders, 01· 
dedsions rendered against this Employer in the 
form and manner p1·ovided by such laws and within 
the terms , limitations and provisions of this PoUcy 
not inconsistent wHh such hnYs. 

NOTI CE OIP ACCIDIGNTS .'._ND CLAil\IS 

F. 'l1his Employer, upon the occu1Tence of an ac- 20 
cident, shall give immediate wrHten notice thereof 
to the Company with the fullest information obtain-
able. He shall give like notice with full particulars 
of any claim made on account of such accident. If, 
there::i.fter, any suit 01· other proceeding is instituted 
aga inst this Employer, he shall immediately for -
ward to the Company every s11mn1ons, notite or 
other process served upon him. Nothing elsewhere 
contained in this Policy shall relieve this En1ployer 30 
of his obligations to the Company ,vith respect to 
notice as herein imposed upon him. 

ACTION AGAINST COMPANY 

G. ::No action shall lie against the O01npany to 
recover upon any claim or for any loss under Para-
graph One (b) foregoing unless brought after the 
amount of such clai1n or loss shall have been fixed 
and rendered certain either by final judgment 4-0 
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against- this En1ployer after trial of the issue or by 
agreement between the parties with the written 
consent of the Company, now in any event unless 
brought within two years thereafter. 

SPECIAL STATUTES 

H. If the method of serving notice of cancellation, 
1' 1 or the limit of time for notice of accident or for any 

legal proceeding herein contained is at variance 
with any specific statutory provision in relation 
thereto, in force in the state in which any of the 
business operations herein described are conducted, 
such specific statutory provision shall supersede 
any snch condition in this contract inconsistent 
therewith. 

ASSIG NMEN'l' 

I. No assign1nent of interest under this Policy 
shall bind the Company unless the consent of the 
Company shall be endorsed hereon. 

Co-INSURANCE 

J. If this Employer carries any other insurance 
covering a clai111 covered by this Policy, he shall not 

31 l recover fr0111 the Company a larger proportion of 
any such claim than the sun1 hereby insured bears 
to the whole amount of valid and collectible in-
surance. 

SUBROGATION 

l{. The C0111pany shall be subrogated, in case of 
any payment under this Policy, to the extent of such 
payment, to all rights of recovery therefor vested by 

40 law either in this Employer, or in any employee or 
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his dependents claiming hereunder against persons, 
corporations, associations or estates. 

AL'l'ERATIONS AND CHANGES IN POLICY 

L. No condition or provision of this Policy shall 
be waived or altered except by endorse1nen t at-
tached hereto signed by the President and Secretary 
of the Company, nor shall notice by any representa-
tive, nor shall knowledge possessed by any repre - 10 
sentative, or by any other person, be held to effect 
a waiver or change in any part of this contract. 
The personal pronoun herein used to ref er to this 
Employer, or to an injured employee or dependents, 
shall apply regardless of nu1nber or gender. 

DECLARATIONS 

M. The state1nents in Iten1s 1 to 7 inclusive, in 
the Declarations hereinafter contained, are true; 20 
those stated as estin1ates only are believed to be 
true. This policy is issued upon such statements 
and in consideration of the provisions of the Policy 
respecting its premiun1 and the pay1nent of the 
premium in such Declarations expressed. 

CONTINGENT LIABILITY 

N. This Employer agrees to be bound by all the 
provisions of the by-laws, of the Company in force BO 
at the time this Policy is issued, or which n1ay be-
come .in force during the continuance of this Policy, 
to which by-laws reference is had and which are to 
be taken as incorporated herein; with the excep-
tion, however, that the contingent liability of this 

· Employer during the continuance of this Policy 
shall in no event be greater than an amount equal 
to and in addition to the premium herein contracted 
to be paid. 40 
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DIVIDEND 

0. This Einployer shall be entitled to an equi-
table participation in the funds of the Coin pany in 
excess of the ainounts required to pay expenses and 
all the con1pensation and other policy obligations 
incurred, together with the reserve and surplus 
funds required or per1nitted by law; such distribu-
_tion shall be n1ade by the Coin pany only in accord-

IP ance with the insurance law and the charter and 
by-laws of the Company. 

20 

30 

IN WITNESS WHEREOF THE AMERICAN MUTUAL 
LIABILITY INSURANCE COMPANY has caused this Pol-
icy to be signed by its President and Secretary, at 
Boston, Massachusetts, and countersigned by a 
duly authorized District Manager of the Coinpany. 

CHARLES E. HODGES 
President. 

I-I. C. KNEPPENBERG, JR. 
Secretary . 

. • . • .................... . 
DISTRICT MANAGER . 

. . . . . . . . . . . . . . . . . . . . . . . . . 
RESIDEN'l~ REPRESENTATIVE WHERE 

REQUIRED BY LAW. 

............................................. 

UNIVERSAL STANDARD ,v ORKMEN'S COMPENSATIO~ 

AND EMPLOYER'S LIABILITY POLICY. 

DECLARATIONS. 

ITEM 1. Naine of this Employer Textileather Cor-
poration, P. 0. Address Brown St. & Lister 

40 Ave., Newark, N. J. 
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For the purpose of serving notice, as in the 
Policy provided, this Employer agrees that this 
address may be considered as ' both the resi-
dence and business address of this Em ploy er or 
any representative upon whon1 notice may be 
served. 
INDIVIDUAL, co-partnership, corporation or es-
tate corporation. IO 

ITEM 2. The period during which the Policy shall 
remain in force unless cancelled as in the Pol-
icy provided (herein called the Policy Period), 
shall be fron1 N ove1nber 18, 1927 to December 
1st, 1928, at twelve and one 1ninute o'clock 
A. M., standard Thne, as to each of said dates 
at the place where any operation covered 
hereby is conducted, as respects that operation, 
or at the place where any injury covered 20 
hereby is sustained, as respects that injury . 

. 
ITEM 3. Locations of all factories, shops, yards, 

buildings, pren1ises, or other work places of 
this En1ployel", by Town or City, with Street 
and Number N /E Corner of Lister Ave. & 
Brown st., Essex County, Newark, New Jersey. 

All business operations, including the operative 
manage1nent and superintendence thereof, con- !.O 
ducted at or from the locations and premises de-
fined above as declared in each instance by a dis-
closure of esthnated ren1uneration of employees 
under such of the following divisions as are under-
taken by this Employer. 1 All industrial opera-
tions upon the pren1ises. 2 All office forces. 3 All 
repairs or alterations to premises. 4 Specially rated 
operations on the pre1nises. 5 Operations not on 
the premises. 4 0 
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CLASSIFICATION OF OPERATIONS 
Note: If more than one classifi-

cation indicate each other by 
(b), (c), (cl), etc.) 

1 (a) 
Leather Mfg. (imitation) - no nitrating 
process .......................... # 4492 
(x) President, any Vice-President, Secre-

tary or Treasurer of corporate Em-
ployer who performs duties of Superin-
tendent, foreman or Workman. 

2 (a) Clerical Office Employees . .' .... 8810 
(b) Draughtf!men (engaged in the pro-

fession)-office duties only ..... 8810 

3 New Construction work by employees of 
this Employer only, for which appropriate . 
classifications must be entered above with 
estimated remuneration, rate and pre-
mium extension in each. Not available 
for contractors. Repair s and mainte-
nance of this Employer's. buildings and 
equipment when accomplished by his em-
ployees only are included in Division 1. 
New construction, repairs, and mainte-
nance undertaken by contractors must be 
separately insured. 

4 

5 (a) Erection, installation, repair or dem-
onstration of Employer's product as 
follows: 
(b) Outside Salesmen, collectors and 
messengers (wherever engaged) who do 
not deliver merchandise ........... 8742 
(c) Driver s and Driver s' Helper s includ-
ing stablemen (if not specifically in-
cluded in 1.) ...................... 7205 
(d) Chauffeurs and Chauffeurs' Helpers, 
commercial, including incidental garage 
employees (if not specifically included in 
1) ............................... 7380 

Estimated 
Total 

Annual 
Remunera-

tio:u. 

230,000 

30,000 

Rate 
per $100 

of R e-
m un era- Estimated 

tion Premium 

2.364 

.057 

Payroll Audit to be 
made as above in 

Item 3. 

if any .200 

if any 1.945 

if any 1.544 

Minimum Premium for this Policy shall be $35.00 Estimated Dep. Pre-
40 mium $3272.58. 
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ITEl\l 4. The foregoing enumeration and descrip-
tion of employees include all persons e1nployed 
in the service of this Employer in connection 
with the business operations above described 
to who1n remuneration of any nature in con-
sideration of service is paid, allowed or due 
together ·with an estimate for the Policy Period 

10 of all such remuneration. This enu1neration 
and description with the esti1nated remunera-
tion shall also include the President, any Vice-
Presiden t, Secretary or Treasurer of this Em -
ployer, if a corporation is actually perforn1ing 
such duties as are ordinarily undertaken by a 
superintendent, foren1an or ,vorlnnan, but any 
such designated officer not so engaged shall not 
be included in such enu111eration, description 
or estimated ren1uneration. The foregoing esti- 20 
mates of remuneration are offered for the pur-
pose of computing the advance pren1ium. The 
Company shall be per1nitted to exan1ine the 
books of this En1ployer at any time during the 
Policy Period, and any extension thereof, and 
within one year after its final tern1ination so 
far as they relate to the ren1uneration earned 
by any employee of this En1ployer while the 
Policy was in force. 311 

ITEl\l 5. This Employer is conducting no other busi-
ness operations at this or any other location not 
herein disclosed-except as herein stated-no 
exceptions. 

ITEM 6. No similar insurance has been cancelJed by 
any insurance carrier during the past year-
except as herein stated-no exceptions. 

40 
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ITEM 7. The following signature is authoriz ed and 
accepted by this En1ployer as his signa ture. 

( Copy of Signature to Propo sal) 

Proposal Dated Per ................... .... . 

10 Attached to and for111ing part of Policy No. ,v. C. 
38004 B of the AMERICAN MUTUAL LIABILITY INSUR-
ANCE COMP ANY of Boston, Mass. 

20 

WC3 8004B 

AMERI CAN MUTUAL LI.ABILITY INSURANCE COMPANY 

OF BOSTON 

PERIODIC.AL EARNED PREMIUM ENDORSE MENT 

It is understood and agreed that this Poli cy, sub-
ject in all respects to its tern1s, condition s, agree-
1nents and li1nitations, is issued and accep ted with 
the understanding and agree1nent that the Ins ured 

3n will , at the end of 6 1nonths fro111 the date of said 
Policy and every Six 1nonths thereafter, fur nish the 
Co1npany with an audit . showing the amoun t of re-
1nuneration earned by employees during tha t period, 
and will i1nn1ediately pay to the Con1pany a pre-
1nium co1nputed at the rate or rates provid ed for in 
the Policy, for each One Hundred Dollars ($100.00) 
of such re1nuneration . 

It is also understood and agreed that th e Insured 

40 
shall pay a deposit pre1nium in advance and the de-
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posit premiun1 shall apply against the earned pre -
mium for the final period. 

CHARLES E, HODGES, 

President. 
H. C. KNEPPENBERG, JR., 

Secretary. 

Countersigned at New York, ·N. Y. this 18th day of 
10 Nove1nber, 1927. 

. ........................ . 
District Manager 

.......................... 
Resident Representative 

AMERICAN l\1U'l'UAL LIABILITY INSURANCE COMPANY 

OF BOSTON 

For attachment to Policy No. vVC 38004 B 

The obligations of Paragraph One (a) of the 
Policy to which this endorse1nent is attached in-
clude such ,vorkmen's Compensation Laws as are 
herein cited and described and none other. 

20 

Chapter 95, Laws of 1911, Chapters 178 and 262, 
Laws of 1917, State of New Jersey, and all laws 30 
supplementary thereto or amendatory thereof 
which n1ay be or becon1e effective while this policy 
is in force. 

This E1nployer, upon the acceptance of this Pol-
icy, agrees that upon the effective date of this 
Policy, he is bound by the provisions of Section II 
of the above cited Chapter 95, Laws of 1911, and 
will not, during the policy period, ter1ninate his 
obligation thereunder as provided in paragraph ten 

40 thereof. 



60 

Exhibit "B" annexed to An1ended Complaint. 

If this E1nployer is a contractor and he subcon-
tracts all or any port of the business operations 
covered by this Policy to one or n1ore .subcontractor, 
this En1ployer agrees that he will require each sub-
contractor to carry ,v orkn1en's Compensation In-
surance for the protection of such subcontractor's 
e1nployees in accordance with the terms of the 

1 o above cited laws. The remuneration of all em-
ployees of any such subcontractor who fails to carry 
this insurance shall be included in the return of 
ren1uneration upon which premium is computed. 
Remuneration so reported shall be considered the 
ren1uneration of e1nployees of this E1nployer for the 
purpose of co1nputing the pre1niu111 earned upon 
this Policy and shall in all respects be governed by 
the same terms, conditions, requirements, and New 

~O Jersey obligations of the Policy as the remunera-
tion of the direct en1ployees of this En1ployer. In 
the event that the Co1npany shall pay or incur any 
loss or expense because of a clai111 n1ade by an em-
ployee of any subcontractor who has failed to carry 
such insurance, or by the dependents or such em-

•ployee if deceased, the Company shall be subro-
gated to all the rights of this E1nployer as estab-
lished in the above cited co1npensation laws to pro-
ceed against such subcontractor to obtain reim-

•.20 ,: bursement for such loss or expense. 
Notice given by or on behalf of the Insured to 

any authorized representative of the Company 
within the State of New Jersey, with particulars 
sufficient to identify the Insured, shall be deemed 
to be notice to the Company. Failure to give such 
notice within the time specified in the Policy shall 
not invalidate any clailn made by the Insured if it 
shall be shown not to have been reasonably possible 

40 to give such notice within the prescribed time and 
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that notice was given as soon as was reasonably 
possible. 

This policy is issued by the Company and is ac-
cepted by this En1ployer with the agreement that 
the rates of premiu1n are subject to modification 
in accordance with the rate 1nanual and rating 
plans established by the Compensation Rating and 
Inspection Bureau of New Jersey and approved by lo 
the Comn1issioner of Banking and Insurance of 
New Jersey, such 1nodification, if . any, to be ex-
pressed by endorse1nent naming the effective date 
thereof. 

CHARLES E. HODGES, 
President. 

H. C. KNEPPENBERG, JR . 
Secretary. 

This endorsement is countersigned at New York, 
N. Y. and becomes effective at twelve and one n1in-
ute o'clock A. M. standard time Nov. 18th, 1927. 

District Manager 

.......................... 
· Resident Representative 

AMERICAN MUT'UAL LIABILITY INSURANC:ID COMPANY 

UNIVERSAL ENDORSEMENT 

20 

30 

It is agreed hereby that the insurance of the 
policy to which this endorsei:nent is attached, as 40 
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respects injuries defined in agree1nent VI of the 
Policy, shall be extended as follows: 

( 1) 'l'o provide, as respects traveling salesmen, 
injured ANYWHERID IN THE WORLD, indemnification 
of the insured for such payments to doctors, hos-
pitals, the injured and their dependents, as were 
required because of the application of any work-
men's compensation law, the maritime law, common 
Jaw or any other Jaw. 

( 2) To provide, as respects e1n ployees other than 
traveling salesmen, inden1nifica tion of the insured 
for such pay1nents to doctors, hospitals, the injured 
and their dependents, as were required because of 
the application of any work1nen's co111pensation law 
other than that of Idaho, Nevada, North · Dakota, 
Ohio, Oregon, Washing-ton, vVyoming, Alberta, 

20 British Columbia., :Manitoba, New Brunswick, Nova 
Scotia or Ontario. 

( 3) To EXT 'END the coverage provided by agree-
111en t I ( b) of the the policy to accidents occurring 
ANYWHERE IN THE WORLD. 

( 4) To provide, at the written request of the in-
sured, made in1mediately after the occurrence of 
injuries sustained ANYWHERID IN THE WORLD, as re-
spects an injured e111ployee 1ega1ly employed but 

30 not 1ega1ly entitled to the benefits of any work-
1nen's co1npensation act, payments to such injured 
employee and, in case of his death f1·om such injury, 
to his widow, and his dependent Iegitin1ate children 
under eighteen years .of age, of su1ns equal in 
amount to that, which for like injuries similarly 
sustained, or for the resulting death, would be 
provided for the injured or for his above defined 
dependent by the workmen's c01npensation act, if 

40 
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any, of the state in which the injured was hired, 
provided, however, that no such payment shall be 
made in any case of injury or death wherein the 
injured or_ his dependent widow or any dependent 
child or the legal representative of any of them re -
jects the offer of such payment or refuses to exe-
cute an effective c01nn1on law release with subroga-
tion to the C01npany of his rights against a third 
party. 

( 5) To provide that, as respects injuries from ac-
cidents to e1nployees subject to the application of 
the laws only if localities having no workmen's 
compensation act, the insured 1nay contract, at the 
c6mpany's expense, for such n1edical, surgical and 
hospital treabnent as the injury requires, to be 
rendered at such prices as prevail in the same com -
munity for siinilar treabnent to injured persons of 

10 

a like standard of living but subject to the right of 20 
the Company to substitute at any time other treat -
ment therefor. 

And, in consideration of the above extension of 
policy coverage and added provisi?ns for the benefit 
of e111ployees, it is agreed hereby that, for injuries 
bl accident subject only to the laws of a locality 
having no workmen's c0111pensation act, and also for 
injuries by accident resulting in claims for other 
than workmen's compensation benefits, as respects . 
which claims the common law defenses of negligence 30 

of the injured, negligence of a fellow servant, and 
assumption of the risk are removed by law, the 
limits of the Company's liability shall be $10,000 
for loss from injury or death of one employee and 
subject to the sa111e limit for each person, shall be 
$20,000 for loss fron1 any one accident, except as to 
injuries to traveling salesmen, for which the cover-
age shall be unlimited. 

40 

• 
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IF THE INSURED, WHEN CONTEMPLATING 
OPERATIONS . IN ANY OF THE STATES OR 
PROVINCES DESIGNATED . IN THE PARAGRAPH 
ABOVE NUMBERED "(2)", WILL SEND THE COM-
PANY SUFFICIENT ADVANCE INFORMATION AS 
TO LOCALITY, KIND OF WORK, AND WHETHER 
EMPLOYEES ARE TO BE SENT FROM THE PLANT 
OF INSURED OR HIRED ON THE JOB OR BOTH, 
THEN THE COMP ANY, WILL ADVISE AND ASSIST 
THE INSURED IN THE PRELIMINARY PRO-
CEDURE TO BE FOLLOWED. INFORMATION, MA-

lo TERIAL TO THE INSURED, AS TO THE VARIO US 
SITUATIONS IN WHICH THIS ENDORSEMENT BE-
COMES OF VALUE, IS CONTAINED ON THE RE-
VERSE SIDE. 

It is agreed hereby that the re1nuneration for 
traveling saiesn1en, installation men, mill-wrights, 
chauffeurs, drivers, clerical and other help contem-
plated by this endorsement, shall be classified in 
such 1nanner as to allow the Company's auditor 

20 easily to allocate it to the different rates subject to 
the premium computation in accordance with the 
provisions of the 1nanual used by the Company for 
the various localities. 

~V) 

40 

Nothing herein contained shall be held to waive, 
alter or extend, any condition or provision of the 
policy other than as above stated. 

To be attached to and forn1 a part of Policy No 
,vo 38004 B issued to Textileather Corporation. 

CHARLES E. HODGES, 
President. 

H. 0. KNEPPENBERG, JR. 
Secretary. 

Countersigned at New York, N. Y. this 18th day of 
Noveinber, 1927. 

. ........................ " .. 
District Manager 
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It is understood that the insured na1ned in the 
policy to which this endorsement is attached, will 
ha-ve employees working in various parts of the 
world in connection with the business described in 
the declarations of said policy. 

It is understood also that whenever the insured 
has complied with the requirements of a state work- lO 
men's coinpensation act which is of extra-terri-
torial application, employees, hired in said state to 
work in said state and elsewhere, will be subject to 
said act, except for maritiine accidents, even though 
injured in some other state or province or else-
where, and the insurance benefits will apply just 
as though the injury had occur1·ed in the state of 
hire, and if the injury results fron1 a 1naritime acci-
dent the policy will cover also. 20 

It is understood further that an e1nployer may 
not be subject to the worlnnen's co1npensation act 
of a state, for the reason that his e111 ployees in such 
state are not nun1ei"ically in excess of a certain 
number, excepted by the act, but an employee, not 
subject to an extra-territorial act and injured under 
such excepted conditions as to nu1nbers, is limited 
to a con1n1on law claiin, and the employer retains 
his con1n1on law defenses. 30 

Where extra-territorial applications or nu1nerical 
exception conditions, as above described, do not 
exist, the following situations 1nay occur: 

( 1) In a state where the act provides that the 
employer, in order to be under the act, must elect 
to be under, in the 1nanner provided by the act, the 
failure of the employer to so elect leaves the in-
jured with a con1mon law claiin only but the em-
ployer is deprived of his defenses. Such states 
are enumerated in column ( 1) below. 40 
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(2) The e1nployer 1nay be subject to an act be-
cause it is a co1npulsory one, and if the employer 
has not con1plied with its requirements the injured 
will have the choice between clain1ing compensation 
or suing at co1111non law with the defenses removed. 
Such states are enumerated in column ( 2) below. 

( 3) The e1nployer n1ay. be subject to an act be-
cause it is one which presu1nes he has accepted it 
unless he rejects it in the 1nanner provided therein, 
and, if the rejection has not been perfected nor the 
insurance requirements complied with, the injured 
has the choice between demanding compensation or 
suing at con1n1on law with the defenses removed. 
Such states are enumerated in columns 3 and 4 
below. 

In the schedule following, and as of January 1, 
1926, the nun1erals set against the various states 
represent the 1naxi1nun1 nun1ber of en1ployees to 
which an e1nployer is entitled without being sub-
ject to the act, and the ter1n "Ex" indicates that 
the act is of extra-territorial application. 

Non Presumptive, Compulsory, see Pre sumptiv e, see 
(3) above See ( 1) above (2) above 

Kentucky 2 Ex Arizona 2 Ex Alabama 15 Ex Nebraska 
Maine 5 Ex California Ex Alaska 4 N. Jersey 
Massachusetts Hawaii Ex Colorado 3 Ex N. Mexico 
Michigan Ex Idaho Ex Conn. 4 Ex Oregon 
Montana Illinois Ex Delaware 4 Penn. 
Nevada Ex Maryland Ex Georgia B Ex S. Dakota 
New Hampshire 4 New York Ex Indiana Ex Tenn. 
Rhode Island 5 Ex N. Dakota Iowa Ex Vermont 
Texas 2 Ex Ohio 2 Ex Kansas 4 Virginia 
W. Virginia Ex Oklahoma 1 Ex Louisiana Wisconsin 

Utah 2 Ex Minnesota Ex 
Washington 
Wyoming 

Ex 
Ex 

3 

Ex 
4 Ex 

10 Ex 
10 Ex 
2 Ex 
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10 Ex 
10 Ex 
2 Ex 
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Exhibit "C". • 

NEW JERSEY DEP ART1\1ENT OF LABOR 

-VVORKlVIENJS COMPENSATION BUREAU 

TRENTON, N. J. 

DEPENDENT 1'S CLAIM PET'IT'ION FOR COMPENSATION 

GRACE lANN AZZO J 

Petitioner, 
vs. 

Received at Tren-
ton ........... . 

Claim Petition 
No ........... . 

10 

TE:X'fiLE ,A'IHER CORP., 

Respondent. 
Date of Accident 
November 26, 1927 :20 

Attorney for Petitioner Ray1nond H. Cohen, 60 
Park Place, Newark N. J. 

Address 

To the Worknien/s Oonip,ensa.tion Bu -rea.u of New 
Jersey: 

The claimant respectfully alleges the following 
facts: 30 

1. vVhat was the full name of the decedent? 
Bruno Iannazzo. 

2. vVhere did decedent live? 59½ Hayes Street 
(Street Addr ess ) 

Newark, N. J. 
(City or Town) 

3. Sex of decedent l\1ale. 

4. Date of birth of decedent March 22, 1870. 
(Day, month and year.) 40 
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5. Give below, in reference to each person claimed 
to be dependent upon the deceased at the 
tiine of accident or death: 

Name of Each Dependent 
Grace Iannazzo ....... . 
Mary Iannazzo ........ . 

Age at 
Last 

Birth-
day 

RPlation to 
Decedent 

Widow 
Daughter 

1 0 Philirnena ........... . 
Gesualdo ............ . 

43 
14 
13 
11 

Date of Birthday 
March 22, 1884 
Sept. 16, 1913 
Nov. 9, 1914 
Dec. 21, 1916 
Sept. 4, 1918 
J u]y 18, 1920 

Son 
" 

20 

Donato .............. . 
Anthonette ........... . 

9 
7 

" 
Daughter 

6. By who1n was decedent employed at the time of 
accident? ( Give name and business address) 

Textileather Corporation 
(Name) 

Lister A Yen ne 
(Street Address) 

Newark, N. J. 
(City or Town) 

7. ,vhat was the business of the employer? Arti-
ficial Leather :Manufacturer. 

8. Did the decedent give a written notice to the 
employer at the tiine of hiring, or later, that 
the Compensation Law was not to apply to 
hiin? No. 

9. Did he receive such notice fro1n the employer? 
30 No. 

40 

10. Did the en1ployer have knowledge of this acci-
dent? Yes. 

11. Did you notify the en1ployer of this accident? 
Yes. 

12. If so, on what date? November 26, 1927. 

13. Have you n1ade claiin to the e1nployer for -com-
pensatipn? Yes. 
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14. What was the regular occupation of the dece-
dent, and what kind of work was he doing at 
the tin1e of the accident? VVorked in the 
coloring departinent, and was mixing colors 
at the time decedent took sick. 

15. When did the accident happen? Decedent took 
sick on November 26, 1927, between 10 and 
11 A. M. 

(State month, day , year and hour.) 

16. vVhere did the accident happen? In factory. 

17. vVhat was the nature of the accident, and how 
did it happen? Decedent took sick while 
working in the coloring department and died 
fro1n a plastic ane1nia due to chronic benzol 
poisoning. 

18. Did deceased work any after the accident? No. 

10 

•)0 19. If so, give date he was compelled to stop wor'k -
November 26, 1927. 

20. Give date of death December 8, 1927. 

21. vVere his wages fixed by piece work? No. 

22. If so, what was his average weekly wage? ..... 

23. If wages were fixed by the hour, state rate per 
hour $.4 7½ per hour. 

24. Give nu1nber of hours in an ordinary working 30 

day 10 hours. 

25. Give nu1nber of days 1n an ordinary working 
week 5½ days. 

26. State the amount of weekly wages $30.00. 

27. How much 1noney have you received from the 
en1ployer as co1npensation (not medical aid) 
since the accident? None. 

40 
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28. Has the e111ployer pro111ised to pay you any com-
pensation? No. 

29. If so, how 1nuch? None. 

30. vVas medical aid required? Yes . 

31. If so, was this service furnished by the em-
ployer? No. 

32. What other slnn did you expend for medical, 
surgical or hospital service? · ............. . 

33. Give naine and address of physi _cian and hos-
pital City I-Iospital, Newark, N. J. Treated 
by fa111ily doctor, Dr. Fasano, 334 Bank St., 
Newark, N. J. Died at City Hospital on De-
cen1ber 8, 1927, while under the care of a 
County Physician. 

20 34. vVhat other facts are there which you believe 
important? Petitioner is a widow and has 
six children to support, and at the present 
time is without any 111eans of earning a live-
lihood. 

35. Are you willing that the Compensation Bureau 
endeavor to secure compensation for you_, by 
agreement, before calling for an official hear-

30 ing? No. 

40 

If you are unwilling state reasons ............ . 

Your petitioner therefore prays that your Honor-
able Bureau will determine the a111ount of co111pen-
sation due to your petitioner fro111 the said defend-
ant, under the Act entitled "An Act prescribing 
the liability of an e111ployer to make cmnpensation. 
for injuries received by an employee in the course 
of the e1nploy111ent, establishing an elective sched-
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ule of compensation and regulating procedure for 
the determination of liability and co1npensation 
thereunder," approved April 4th, 1911, and the Acts 
supplen1ental thereto and an1endatory thereof, and 
that your petitioner may be awarded his costs in 
this proceeding, and such other or further relief as 
may be proper. 

And your petitioner will ever pray, etc. 

(Signed) GRACE IANNAZZO 
(Petitioner) 

59½ Hayes St., 
(Address) 

S'l 'A'IE OF NE,v JERSEY l 
County of Essex ss. 

GRACE i IANNAZZO, of full age, being duly sworn 
according to law, on his oath deposes and says: 
That he is the petitioner nained in the foregoing 
petition; that he has read the same and is familiar 
with the contents thereof; and that the matters 
and things therein set forth are true according to 
the best of his know ledge and belief. 

(Signed) GRACE IANNAZZO 
(Petitioner) 

Subscribed and sworn to before me this 7th day 
of January 1928, at Newark. 

(Illegible) 
An Attorney at Law of N. J. 

( This affidavit 1nay be sworn to before a Deputy 
Commissioner or a Co1npensation Referee, or any 
other person authorized to ad1ninister an oath.) 

10 

20 

30 

4:0 
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To THEJ RESPONDENT. 

The foregoing clai1n petition has been pres~nted 
by the petitioner to the Workmen's Compensation 
Bureau for hearing and determination in accord-
ance with the provisions of the ·vv orkn1en's Compen-
sation Act. 

We hereby notify you that unless an answer shall, 
within ten days fr01n the receipt of this notice, be 
filed with the Secretary of the Bureau, in the State 
House at Trenton, the facts alleged in the petition 
will be dee1ned to be adn1itted and no testimony 
will be required fro1n the petitioner to prove such 
facts. 

·vv ORKMEN'S COM1¥1NSATION BUREAU. 

............................ 
Secretary. 
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Form No.15 

Exhibit "D". 

NEW JERSEY DEPARTMENT OF LABOR 

""\VORKMEN)S COMPENSATION BUREAU 

TRENTON, N. J. 

RES PONDENT 'S AKSvVER TO DEPENDENT'S CLAIM 

PETI'l'ION 

GRACE IANNAZZO, 
Petitioner) 

vs. 
TEX'IILEATHER CORP., 

Respondent. 

Claim Petition 
No. 7776 

January 26, 1928 

Att orney for Respondent Clarence B. Tippett, 24 7 
Pa rk Ave., New York City. 

(Address) 

In answer to Claiin Petition filed in this cause: 

1. What was decedent's na1ne? Stated in petition 

10 

20 

Bruno Iannazzo 
30 

2. Where did decedent reside? 59½ Hayes Street, 
( Street Address) 

Newark, N. J. 
(City or Town) 

5. Do you question the dependency, age or rela-
tion of any of the persons na1ned in question 
No. 5 of the Claim Petition? If so, specify. 
Respondent denies knowledge thereof, and 
leaves petitioner to full proof of dependency, 
age and relationship of individuals. 40 
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6. ,vas the decedent in your employ at the time 
of the accident'? Yes. 

7. State your business. Leather Manufacturers. 

8. Did you receive written notice from the dece-
dent at the tinie of hir-ing, or later, that the 
Co1npensation Law was not to apply to him? 
No. 

1 ° 9. Did you give such notice to hi1n? No. 
10. ,vhen did you first have knowledge of this acci-

dent? About Dec. 8, 1927, first learned of 
illness, but of no accident. 

11. Did vou receive notice of this accident from the u 

Petitioner? No. 
12. If so, on what date? ....................... . 

13. Has any clai111 for c0111pensation been made? 
2 11 Yes. 

14. ,vhat was the regular occupation of the dece-
dent, and what kind of work was he doing 
at the time of the accident? Laborer. 

15. "Then did the accident happen? It is claimed 
Nove1nber 26, 1927, the day he stopped work. 
(State mo-nth, day, year and hour) 

16. ,vhere did the accident happen? It is claimed 
at the plant. 

HO 1,_ 
i. 

18. 

"That was the nature of the accident, and how 
did it happen? It is claiined he took sick 
while working in the coloring department 
and died from aplastic anemia due to chronic 
benzol poisoning. 

Did the decedent work any after the accident? 
Ceased work November 26. 1927. 

/ 

19. If so, give date he stopped work. As above. 

-10 20. Give date of death. December 8, 1927. 
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21. ,v ere his wages fixed by piece-work? No. 
22. If so, what was his average ·weekly wage? 
23. If wages were fixed by the hour, state rate per 

hour. 42¢. 
24. Give number of hours in an ordinary working 

day. 101/4. 
25. Give nu111ber of days in an ordinary working 

week. 5. 
26. State the amount of weekly wages. $21.53. 10 

27. How 1nuch have you paid as c01npensation ( not 
medical aid) since the accident? No payments 
made as yet. 

28. Have you pr01nised to pay compensation? See 
answer to paragraph 34. 

29. If so, how much? ......................... . 
30. VVas medical aid required? No request made 

to the employer, nor did they have knowledge 20 of con1pensable injury. 
31. If so, did you furnish all the medical, surgical, 

or hospital services, or other expense of last 
sicil{ness? The e1nployer only learned of his 
illness on the day he died. 

32. Between what dates was service rendered? 
33. Give name and address of physician and hos-

pital rendering service at your direction? .... 
34. ,v"11at other facts are there which you believe RO 

important? If you deny that cmnpensation 
is payable in this case, explain fully yonr rea-
son for this conclusion. Respondent alleges• 
the filing of this petition is premature and 
unnecessary at thi8 moment in that the mat-
ter had previously been set down for informal 
hearing for disposal; and b'efore said hearing 
date this petition was filed. As it is a claim 
of death from an alleged occupational disease 40 
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condition, it is necessary that the actual date 
of contraction of the said condition be defi-
nitely determined and proof of casual rela-
tion clearly presented, ina s1nuch as ther e are 
two insurance carriers involved, and pay-
111ent of c01npensation , if permissibl e and 
proper , would require a ruling as to which 
one or both of said carriers covered the em-
ployer at the ti111e of contraction of th e al-
leged occupational disease. Proof of depend-
ency is also in issue and n1ust be submi tted 
in order to afford a true basis for an a ward. 
For such reasons, acceptance o_f said clai m is 
premature on the part of the employer. 

TEx'l--rLEATHER Co. 
(Respondent) 

Brown St. & Lister Avenu e, 
(Address) 

Newark, N. J. 

STATE OF NE\V YORK) l SS · 20 County of New York S · · 

:10 

CLARENCE B. TIPPETT, of full age, being duly 
sworn according to law, on his oath depose s and 
says: That he is the agent of respondent nam ed in 
the foregoing answer to claim petition; that he has 
re ad the 'Saine and is familiar with the cont ents 
thereof ; and that the matters and things th erein 
set forth are true according to the best of his 
knowledge and belief. 

CLARENCE B. TIPPETT 
( Respondent) 

Subscribed and sworn to before 1ne, this 26th 
day of Januar y 1928 at New York City. 

ETHEL M. GARBY 
Notary Public Richmond Co. 

( This affidavit 111ay be sworn to before a Depu ty 
Com1nissioner or a C01npensation Referee, or any 

40 other person authorized to administer an oath.) 
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Exhibit "E". 

STATEMENT OF AMOUNTS PAID BY TEXTI-
LEATHER CORPORATION TO AND INCLUDING 
AUGUST 31, 1929. 

Date 
Paid De scription Amount Paid 

June 21, 1928 Fees and expenses allowed by 
Court ...................... $539.28 

" " " Medical expenses ...... , ....... 41.00 
" " " Funeral expenses .............. 150.00 
" " ,, 27 weeks' compensation ....... 459.00 

July 5, " 2 weeks' compensation ......... 34.00 10 
" 19, " " " " 34.00 ......... 

Aug. 2, " " " " 34.00 ......... 
" 16, " " " " 34.00 ......... 
" 30, " " " " 34.00 ......... 

Sept. 13, " " " " 34.00 ......... 
" 27, " " " " 34.00 ......... 

Oct. 11, " " " " 34.00 ......... 
" 25, " " " " 34.00 ......... 

Nov. 8, " " " " 34.00 ......... 
" 22, " " " " 34.00 ......... 

Dec. 6, " " " " 34.00 20 ......... 
" 20, " " " " 34.00 ......... 

Jan. 6, 1929, " " " 34.00 ......... 
" 20, " " " " 34.00 ......... 

Feb. 0 " " " " 34.00 o, ......... 
" 17, " " " " 34.00 ......... 

Mar. 2· " " " " 34.00 ' .......... 
" 16, " " " " ......... 34.00 
" 30, " " " " 34.00 ......... 

A.pr. 13, " " " " 34.00 ......... 
" 27, " " " " ......... 34.00 

May 11, " " " " 34.00 30 ......... 
" 25, " " " " ......... 34.00 

June 8, " " " " 34.00 ......... 
" 22, " " " " ......... 34.00 

July 6, " " " " ......... 34.00 
" 20, " " " " ......... 34.00 

Aug. 3, " " " " ......... 34.00 " 17, " " " " ......... 34.00 
" 31, " " " " ......... 34.00 

$2,243.28 
40 
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NEvV JERSEY DEP ARTlVIENT OF LABOR 

"VV0RKMEN)S COMPENSAT 'ION BUREAU. 

GRACE' IANNAZZ0, 
Petitioner, 

vs. 

TE 1XTILE ,ATHER C0RPORAT 'ION, 

Respondent. 

l On Claim Petition 
#7776 

Determination 
and Rule for 
Judgment. 

A forn1al petition for c01npensation having been 
filed in the above stated cause, to which an answer 

20 was filed by the re8pondent, the case came on to be 
heard in due course before this Bureau at Newark, 
on May 9, 1928, which hearing was held in the 
presence of Raymond H. Cohen, attorney for the 
petitioner and J\fcCarter and English, attorneys for 
the respondent. 

The case involved the death of petitioner's in-
testate, Bruno Iannazzo, on Dece1nber 8, 1927. 
The petition alleged that said death was caused by 
a co1npensable occupational disease, benzol poison-

30 ing, contracted out of and in the course of Ian-
nazzo's e1nployment with respondent. It appeared 
without dispute that Iannazzo had been employed 
by respondent from August 8, 1927, to November 
26, 1927, and that during · that entire period he had 
been exposed to benzol in his work for respondent. 
It further appeared that prior to November 18, 
1927, respondent's compensation insurance car-
rier had been the Great American Indemnitv Com-.., 

40 pany and that fron1 Nove1nber 18, 1927, to and 
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including November 26, 1927, when petitioner 
stopped working for . respondent, said carrier was 
the American Mutual Liability Insurance Co1n-
pany, The American Mutual Liability Insurance 
Company ·was, represented at the hearing by its 
attorneys, :iY.[cCa.rter & English. The Great A1neri-
can Indemnity Co1npany was not represented at 
said hearing ·, despite the fa.ct that said Coinpany 
had been served with notice of said hearing, which I 0 
notice stated in detail the situation as to that Com-
pany and further, that at ·said hearing it would be 
urged that the period of employn1ent, of peti-
tioner's intestate, responsible for his death was the 
period during which said Great American Indem-
nity Company covered said respondent for con1-
pensation insurance. Proof of the service of said 
notice upon the Great American Inde1nnity Com-
pany had been filed with this Court. 2ti 

The testimony clearly showed that Ia.nnazzo, 
prior to his en1ploy1nent with respondent, had been 
a. healthy, well man but that in Augnst, 1927, 
shortly after he started working for the respondent 
he became seriously affected hy the benzol to which 
he was exposed in his employment and during that 
month exhibited the usual sy1npt01ns o.f benzol 
poisoning. By the first pa.rt of October, 1927, these 
symptoms had increased to an alarming extent and 
from that time on he went into a rapid decline and 30 

died on December 8, 19'27. 
Both Doctors Fasano and J\llartland agree tl~at 

Iannazzo died of chronic benzol poisoning con-
tra.ct.ed in August, 1927, and that Ia.nnazzo's con-
dition due to benzol was such by Noven1ber 1, 1927, 
as would have resulted in his death thereafter and 
that the period of e1nploy1nent from November 18, 
1927, to November 26, 1927, had no material effect 
on his subsequent death. 10 
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The a1nount of wages is. not disputed,-t his is 
$25.80 per week. The dependents are as follo ws: 

Grace, widow, age 43, born March 22, 1884; 
Mary, daughter, age 14, born Septemb er .16, 

1913; 
Phil01nena, daughter, age 13, born Nov. 9, · 

1914; 
10 Gesualdo, son, age 11, born December 21, 1916; 

Donato, son, age 9, born 8eptember 4, 1918; 
Anthonette, daughter, age 7, born Jul y 18, 

1920. 

IT IS THE'R,EFORE FOUND AND DETE'RMINED that 
petitioner 's intestate, Bruno Ia.nnazzo, contra cted 
benzol poisoning, a compensable occupational dis-
ease, in August , 1927, as a result of exposure to 

20 benzol out of and in the course of his emplo yment 
,vith respondent; that prior to November 1, 1927, 
said Iannazzo had the results of said poisoni ng in 
his s.y,stem which caused his death on Decem ber 8, 
1927. It is further found that the period of de-
ceased's e1nploy1nent with respond ent, resp onsible 
for his death, was the period fro1n August 8, 1927 
to November 1, 1927, and that the period from No-
vember 18, 19'27 to Nove1nber 26, 1927, had noth ing 
1naterial to do with said death. It is further found 

30 that the disability of petitioner's intestate com-
menced within five months of th e termina t ion of 
said exposure. 

It is found that the wages of the deceased were 
$25.80 per week. The dependency is as above stated. 
Connsel fee has been allowed petitioner's atto rney, 
Ray1nond H. Cohen, in the sun1 of $500. to be 
paid by respondent. Funeral expenses ar e al-
lowed in the su1n of $150. Medical expenses of last 

40 illness allowed Dr. Fasano in the sum of $25. Sub-
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pama fees. and expenses . serving same are allowed 
in the su1n of $22, and petitioner's share of 
stenog raphic service $5.00. 

IT IS, 'l~HEIRE.F'ORE, on this 4th day of June, 1928, 
ORDERED _ that judg1nent final _ be entered in favor of 
the petitioner, Grace Iannazzo and against the re-
sponde nt, as follows: 

Funeral expenses.. . . . . . . . . . . . . . . . . $150.00 
Dr. Fasano .. . . . . . . . . . . . . . . . . . . . . . 25.00 

10 Costs, including stenographer's fee. . . 27.00 
Counsel fee Raymond H. Cohen.. . . . . . 500.00 

Total ......................... $702.00 
Dependents as follows.: 

Grace Iannazzo, widow, 300 weeks 
-12 / 8/ 27 to 9/ 6/ 33 60% 

:Mary, daughter, born 9/ 16/ 13, 
92 4/ 7 we.eks 12/ 8/ 27 to 9/ 15/2 9 
at $15.48.. . . . . . . . . . . . . . . . . . . . . 1433.00 2o 

Philomena, daughter, born 11/ 9/ 14, 
59 6/ 7 weeks, 9/ 16/ 29 to 11/ 8/ 30 
55% at $14.19.. . . . . . . . . . . . . . . . 849.37 

Gesualdo, son, born 12/ 21/ 16, 
110 3/ 7 weeks, 11/ 9/ 30 to 
12/ 20/ 32 50% at $12.90........ 1424.53 

Donato, son, born 9/ 14/ 18, 37 1/ 7 
weeks, 12/ 21/ 32 to 9/ 6/ 33 45% . 
at 11.61 . . . . . . . . . . . . . . . . . . . . . . 431.23 30 

end of 300 weeks-51 5 / 7 weeks, 
9/ 7/ 33 to 9/ 3/ 34 40% at 10.32.. 533.69 

Anthonette, daughter, born 7 / 18/ 20, 
97 4/7 weeks, 9 / 4/ 34 to 7 / 17 / 36 
35% at 9.03.. . . . . . . . . . . . . . . . . . 881.07 

Total . . . . . . . . . . . . . . . . . . . . $5552.89 

and it is further ORDERED that expenses, counsel fee 
and weekly pay1nents fro1n December 8, 1927, to 40 
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the date of the signing of this order shall be due 
and owing upon the signing of this order, subse-
quent payn1ents to he 1nade weekly as hereinbefore 
set forth; and it is furthe ,r 

ORDERED-: That judg1nent final be entered in 
favor of the petitioner and against the respondent 
for the sum of $5552.89, together with the costs of 
$702.00. 

HARRY J. GOAS, 
Deputy Commissioner '. 

Answer of the Defendant, American 
Mutual Liability Insurance Com-
pany, to Amended Complaint. 

NE ·vv JERSEY SUPREME COURT 

ESSEX COUNTY 

TEXTILEATHER CORPORATION, 
a corporation, 

Plaintiff, 

v. 

l 
Action at Law 

Sil GREAT AMERICAN INDEMNITY COM-
PANY, a corporation, and AMERICAN 
MUTUAL LIABILITY INSURANCE COM -
PANY, a corporation, 

Answer to Amended 
Complaint 

Defendants. 

Defendant, American Mutual Liability Insurance 
Company, a corporation of the State of Massachu-

40 setts, duly authorized to do business in the State 
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Answer of the Defendant, American Mutual Lia-
bility Insurance C01npany, to Amended Com-
plaint. 

of New Jersey, answering the a1nended con1plaint 
filed in this canse, says that: 

FIRST DEFENSE TO FIRST COUN'r. 

1. It has no know ledge of paragraph 1 of the 
First Count. 10 

2. It adniits Paragraphs 2 and 3 of the First 
Count. 

3. It has no knowledge of Paragraph 4 of the 
First Count. 

4. It admits it issued a compensation 
insurance to plaintiff November 18, 1927. 
the balance of said paragraph. 

policy of 
It denies 

5. It denies Paragraph 6 of the First Count inso-
far as said paragraph in any way relates to or 
refers to it, except it admits plaintiff paid it a cer-
tain pre1niun1 . 

20 

6. It denies Paragraph 7 of the First Count, ex-
cept that it ad1nits that the Bruno Iannazzo there 
mentioned was an e1nployee of plaintiff and did die 
December 8, 1927 as the result of benzol ,poisoning 

. 80 
and says that the period of employ1nent, of said 
Bruno Iannazzo, with plaintiff responsible , for the 
death of said Bruno Iannazzo, was that period 
prior to N oven1ber 1, 1927. 

7. It denies Paragraph 8 of the First Count in-
sofar as it in any way relates to or refers to this 
defendant, except that it ad1nits the issuance of a ,v orkmen's Con1pensation Insurance Policy to 
plaintiff, dated November 18, 1927. 40 
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8. It denies Paragraph 9 of the First Count in so-
far as it in any way relates to or refers to thi s 
defendant, except that it admits that said Brun o 
Tannazzo died as the result of benzol poisonin g 
and states that the period of e1nployment with 

10 plaintiff responsible for said death of said Brun o 
Tannazzo was prior to N ove1nber 1, 1927 and pri or 
to the date of its referred to policy of insuran ce, 
na1nely- N ove1nber 18, 1927. 

9. It denies Paragraph 10 of the First Coun t 
insofar as it in any way relates to or refers to thi s 
defendant. 

10. It denies Paragraph 11 of the First Count 
20 as stated, insofar as it relates to or refers to th is 

defendant. 

:iO 

11. It denies Paragraph 12 of the First Count 
insofar as it relates to or refers to this defendant. 

12. It denies Paragraph 13 of the First Count as 
stated, except it admits an answer was filed an d 
as to the 1natters and things contained in said 
Answer, refers to said Answer. 

13. It ·denies Paragraph 14 of the First Count. 

14. It admits Paragraph 15 of the First Count. 

15. It denies Paragraph 15-A as stated. 

16. It denies Paragraph 16 of the First Count 
insofar as it in any way relates to or refers to thi s 
def end ant, and states that plain tiff well knew and 
knows now that this defendant w,as not and is not 

4<1 in any way responsible for compensation arisin g 
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out of the death of said Bruno Iannazzo and 
further states that plaintiff well knew and knows 
now that the p~iod of employ1nent responsible for 
the death of said Bruno Iannazzo was that period 
prior to November 1, 1927, and prior to the date of 
this defendant's policy of insurance referred to, 
namely-N oven1ber 18, 1927, with which period I 0 
this defendant neither had, nor has, anything what-
ever to do. 

17. It denies Paragraph 17 of the First Count, 
except it adn1its there was a hearing on May 9, 1928 
and as to it, refers to the record of said hearing. 

18. It denies Paragraph 18 of the First Count, 
as stated and as to the 1natters and things which 
transpired at the hearing referred to, refers to the 20 
record of said hearing. 

19. It denies Paragraph 19 of the First Count. 

20. It denies Paragraph 20 of the First Count, 
except that it ad1nits a determination was made, 
true copy of which is part of plaintiff's complaint. 

21. It denies Paragraph 21 of the First Count; 
except that defendant says tha:t the deterinination 3,J 

ref erred to shows the true fact as to the period of 
employment with plaintiff resp~msible for the death 
of said Bruno Iannazzo and that said determina-
tion does as a n1a.tter of conunon justice and right, 
exonerate this defendant fron1 liability for compen-
sation resulting fr0111 said death, all of which plain-
tiff well knew and knows now to be true. 

22. It denies Paragraph 22 of the First Count, 
except that it has no knowledge as to an execution 40 
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being issued as 111entioned, or of any pay111ents of 
plaintiff thereunder, and leaves plaintiff to it s 
proof thereof. • 

23. It denies Paragraph 23 of the First Count 
lO as stated, except that defendant has no knowled ge 

of payn1ents n1ade by plaintiff and leaves plainti ff 
to its proof thereof. 

24. It denies Paragraph 24 of the First Count as 
stated, and as to the award 111ade by the Compen-
sation Court, refers to the deter1nination and jud g-
ment of said Court. 

25. It denies Paragraph 25 of the First Count. 
20 

FIRST DE ,FENSE TO THIRD COUNT. 

1. Ans.wering Paragraph 1 of the Third Count, 
it repeats its answers to Paragraphs 2, 3, 5 and 7 
of the First Count. 

2. It denies Paragraph 2 of the Third Count, 
except it admits that plaintiff paid it a cert ain 

30 prem1u111. 

3. It denies Paragraph 3 of the Third Count , ex-
cept it admits the issuance of a ·vv orkmen's Com-
pensation Insurance Policy to plaintiff, dated No-
vember 18, 1927, and as to the 1natters and thin gs 
contained in said policy, it refers to said policy. 

4. It denies Paragraph 4 of the Third Count, ex-
cept it ad1nits that Bruno Iannazzo died of benzol 

-!P poisoning. 
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. 
5. Answering Paragraph 5 of the Third Count, 

defendant repeats its answer to Paragraph 11 of 
the First Count. 

6. Answering Paragraph 6 of the Third Count, 
defendant repeats its answer to Paragraph 12 of the 
First Count. 

10 
7. Answering Paragraph 7 of the Third Count 

defendant repeats its answer to Paragraph 13 of 
the First Count. 

8. Answering Paragraph 8 of the Third Count, 
defendant repeats its answer to Paragra .ph 14 of 
the First Count. 

9. Answering Paragraph 9 of the Third Count, 
defendant repeats its answer to Paragraph 15 of the 20 
First Count. 

10. Answering para.graph 10 of the Third Count, 
defendant repeats its answer to Paragraph 16 of 
the First Count. 

11. Answering Paragraph 11 of the Third Count, 
defendant repeats its answer to Paragraph 17 of 
the First Count. 

12. Answering Paragraph 12 of the Third Count, 30 
defendant repeats its answer to Paragraph 18 of 
the First Count. 

13. Answering Paragraph 13 of the Third Count, 
defendant repeats its answer to Paragraph 19 of 
the First Count. 

14. Answering Paragraph 14 of the Third Count, 
defendant repeats its answer to paragraph 20 of 
the First Count. 40 



10 

20 

30 

88 

Answer of the Defendant, American Mutual Lia-
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15. Answering Paragraph 15 of the third Count, 
defendant repeats its answer to Paragraph 21 of 
the Firs ,t Count. 

16. Answering Paragraph 16 of the Third Count, 
defendant repeats its answer to Paragraph 22 of 
the First Count. 

17. It denies Paragraph 17 of the Third Count. 

18. Answering Paragraph 18, defendant rep eats 
its answer to Paragraph 23 of the First Count. 

19. Answering Paragra .ph 19, defendant repe ats 
its answer to Paragraph 24 of the First Count . 

20. Answering Paragraph 20, defendant rep eats 
its answer to Paragraph 25 of the First Count . 

SECOND DE ,FEINSEJ 'rO FIRST AND THIRD COUNT 'S. 

This defendant is in no way liable to plai ntiff 
under its referred to policy or otherwise, for mon eys 
alleged to have been expended by plaintiff, or for 
which plaintiff is or may be responsible, for com-
pensation and expenses in connection with or in 
any way arising out of the illness and death of the 
mentioned Bruno Iannazzo, deceased. 

THIRD DE ,FE!NSE1 T'O FIRST AND THIRD COUNTS . 

This defendant does not owe plaintiff anyth ing. 

FOURTH DE :FENSE T'O FIRST AND THIRD COUNTS . 

The determination and judg111ent of the Compen-
sation Court, dated June 4, 1928, which is par t of 
the c0111plaint, fixed and determined the perio d of 
the 111entioned Bruno Ia:nnazzo's employment with 

40 the plaintiff, responsible for Iannazzo's death , as 
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the period from August 8, 1927 to Noven1ber 1, 
1927. The date of this defendant's policy with 
plaintiff is November 18, 1927. This defendant is 
therefore in nowise liable under its policy to plain-
tiff for moneys alleged to have been expended by 
plaintiff for compensation, and expenses, in con-
nection with or in any way arising out of the 10 
illness and death of the mentioned Bruno Iannazzo, 
deceased. 

FIFTH DEFENSE , TO FIRST AND THIRD COUNTS. 

The period of employment of Bruno Iannazzo 
with plaintiff, responsible for Iannazzo's death, 
was that period prior to N ove111ber 1, 1927. The 
date of this defendant's policy with plaintiff is No-
vember 18, 19'27. This defendant is in nowise liable 20 
under its said policy to plaintiff for 111oneys alleged 
to have been expended by plaintiff, or for which 
plaintiff is or may be responsible, for . compensa-
tion and expenses in connection with or in any way 
arising out of the illness and death of the men-
tioned Bruno Iannazzo, deceased. 

OBJECTION IN POINT OF LAW. 

This defendant reserves the right prior to or at 30 

the trial of this cause to strike out the complaint 
herein as against this def end ant, on the ground 
that it states no cause of action against this de-
fendant. 

Attorneys for Defendant, An1eri-
can Mutual Liability Insur-
ance Company, a corp. 40 
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Filed Ap. 24/30 

NEvV JERSEY SUPREME COURT 

ESSEX COUN'rY 

TEXTILEATHER CORPORAT'IONJ 
a corporation, 

Plaintiff 

vs. 

GREA'r AMERICAN INDEl\INITY COM-
PANY) a corporation and AME,RICAN 
MU'IUAL LIABILIT 'Y INSURANCE COM-

P ANY) a corporation, 
Defendants 

Action at law 

Answer of Defend-
ant Great Ameri-
can Ind emnity 
Comp any to 
Amend ed 
Oomplam t . 

The defendant, GREAT' AMERICAN INDEMNITY 
COMPANY) a corporation of the State of New York , 
duly authorized to transact business in the Stat e 

3
() of New Jersey, with an office in Newark, New 

Jersey, says that: 

FIRST' DEF:IDN SE TO FIRST COUNT 

1. It admits Paragraph 1. 

2. It has no knowledge or information sufficient 
to for1n a belief as to Paragraph 2. 

3. It has no knowledge or information sufficient 
4.0 to for1n a belief as to Paragraph 3 . 



ten-

91 

Answer of the Defendant, Great American Inde1n-
nity Company, to A1nended Complaint. 

4. It denies Paragraph 4 excepting that it ad-
mits the policy of insurance known as Standard 
vVork1nen's Co1npensation & E1nployees' Liability 
Policy No. C 2509 was · issued by this defendant, 
but for certainty at the trial of this case will refer 
to the original policy. 

5. It has no knowledge or information sufficient 10 
to form a belief as to Paragraph 5. 

· 6. It denies Paragraph 6 and says there was a 
failure on the part of the plaintiff to perforn1 the 
following ter1ns and conditions of Policy No. C 2509, 
required by the policy to be perforn1ed as condi-
tions precedent to the plaintiff's recovery thereon: 

' 
(a) Said policy provided as follows : 

"F. This E1nployer, upon the occurrence of 211 
an accident, shall give inunediate written 
notice thereof to the Con1pany with the fullest 
inforn1ation obtainable. He shall give like 
notice with full particulars of any claim 1nade 
on account of such accident. If, thereafter, 
any suit or other proceeding is instituted 
against this E1nployer, he shall iin1nediately 
forward to the C01npany every sununons, notice 
or other process served upon hiin. Nothing 3u 
elsewhere contained in this Policy shall re-
lieve this En1ployer of his obligations to the 
Comp.any with respect to notice as herein im-
posed upon him." 

The plaintiff failed to perforin one or 1nore of the 
provisions of Condition "F'' as follows: 

( 1) The plaintiff upon the occurrence of the 
alleged accident set forth in the complaint did 40 
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nity Con1pany, to Amended Complaint . 

not give im1nediate written notice thereof to 
the def end ant. 

( 2) The plaintiff upon the occurrence of the 
said alleged accident did not give to the de-
f end ant immediate notice thereof with the 
fullest infor1nation obtainable. 

1(1 ( 3) The plaintiff did not give to the defend-
ant im1nediate notice of the clain1 made on 
account of said accident. 

( 4) The plaintiff did not give to the de-
fendant in1mediate notice with full particulars 
of the claim made on account of said accident. 

( 5) The plaintiff did not i1n1nediately for-
ward to the defendant the sun1mons, notice or 

20 other process served upon it upon the institu-
tion of said action or proceeding instituted 
against the plaintiff in the vVorlnnen's Com-
pensation Bureau by Grace Iannazzo. 

Because of the failure of the plaintiff to comply 
with one or more of said conditions precedent con-
tained in Condition "F" of said policy, the plain-
tiff is not entitled to recover in this action. 

Ho (b) Paragraph VII of said policy provides: 

"This agreement shall apply only to such in-
juries," viz., personal injuries sustained by 

· e1nployees, "so sustained by reason of accidents 
occurring during the Policy Period liinited and 
defined as such in Item 2 of said Declarations," 
viz., declarations of the plaintiff. 

In Item 2 of the plaintiff's declarations it is pro-
4:0 vided that the period during which the policy shall 
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remain in force ( unless otherwise cancelled) shall 
be fro1n N ove1nber 18, 1926 to N oven1ber 18, 1927. 
The said alleged accidental injuries sustained by 
the plaintiff's employee, Bruno Iannazzo, did not 
occur during said policy period and therefore the 
plaintiff cannot recover as against this defendant. 

( c) Said policy of insurance provided that the 
10 

only vVorlnnen's Co1npensation laws covered by 
said policy were Chapter 95 of the Laws of 1911, 
Chapters 178 and 262 of the Laws of 1917 of the 
State of New Jersey, and all laws supple1nentary 
thereto or a1nendatory thereof, which n1ay be or 
become effective while said policy is in force. The 
alleged clailn of the plaintiff's employee, Bruno 
Iannazzo, or that of the Estate of said Bruno Ian-

20 nazzo was not compensable under the said compen-
sation laws and therefore there is no liability on 
the part of this defendant. 

( d ) Although said policy provided in said Con-
dition "F'' aforesaid that the plaintiff should im-
mediately forward to the defendant every su1n1nons, 
notice or other process served upon it, the plaintiff 
failed to c01nply with said condition precedent and 
failed to perfor1n the same, but, on the contrary, in- 30 
formed this defendant that its coverage for said _ 
accident was in the American Mutual Liability In-
surance Co1npany as the case happened on Decem-
ber 3, 1927, at which time said An1erican Mutual 
Liability Insurance Co1npany was carrying the 
liability insurance of the plaintiff, and this defend-
ant believes and therefore alleges that thereafter 
the agents and attorneys of the plaintiff and said 
American :.Mutual Liability Insurance Company 40 
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filed answer to the petition for con1pensation of the 
said Grace Iannazzo, prepared the defense of said 
case and attended at and conducted the trial of said 
case for the plaintiff. This defendant was therefore 
relieved fr0111 liability, if any, under and by virtue 
of its said policy of insurance. 

l'O ( e) In the preparation for and trial of said 
action of said Grace Iannazzo against the plaintiff 
in the vVork111en's Compensation Bureau of the New 
Jersey Department of Labor, this defendant was 
not n1ade a party, although it could and should 
have been n1ade a party under Chapter 178 of the • Laws of 1917 if the plaintiff intended to hold this 
defendant for any judg111ent rendered against the 
plaintiff in said Court. 

20 ( f) Under the ter111s of said policy of insurance, 
this defendant was entitled to receive immediately 
any sununons, notice or other process served upon 
plaintiff as soon as any suit or proceeding was in-
stituted and this defendant was entitled to prepare 
the defense of such suit or proceeding and make the 
necessary investigation to conduct such defense and 
to have its attorney attend and conduct the trial of 
such suit or proceeding. The plaintiff failed to 

30 comply with the provisions of the policy in that re-
-spect and thereby prejudiced the rights of this de-
fendant and absolved and relieved this defendant 
from any liability under the provisions of said 
policy of insurance." 

7. It has no knowledge or inforn1ation sufficient 
to form a belief as to Paragraph 7. 

8. It has no knowledge or information sufficient 
40 to forn1 a belief as to Paragraph 8. 

' 
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9. It was no knowledge or infor1nation sufficient 
to form a belief as to the cause of death of the said 
Bruno Iannazzo. It denies that the disease fron1 
which the defendant died was in anyway contracted 
between August 8, 1927 and Noven1ber 18, 1927. It 
is infor1ned and believes that in _the petition for 

10 compensation, filed by Grace Iannazzo against the 
plaintiff, the date of the contracting of the disease 
from which the said Bruno Iannazzo is alleged to 
have died is stated as November 26, 1927. 

10. It denies Paragraph 10. It denies that it has 
waived the perf or1nance of r has been es topped to 
require the performance of any condition precedent 
to the liability of this defendant. It repeats and 
mak es a part hereof Paragraph 6 of the First De- 20 
fense to the First Count of the plaintiff's amended 
complaint. 

11. It has no knowledge or infor1nation sufficient 
to form a belief as to Paragraph 11' excepting that 
it admits that it did not appear in or defend the 
action brought by Grace Iannazzo in the Workmen's 
Compensation Bureau . 

12. It has no knowledge or inforn1ation sufficient 30 
to forn1 a belief as to Paragraph 12 excepting that 
the ,v orkn1en's Co1npensation Bureau served a copy 
of the petition of Grace Iannazzo on the plaintiff on 
April 30, 1928. 

13. It has no knowledge or information sufficient 
to for1n a belief as to Paragraph 13. 

14. It has no knowledge or information sufficient 
to form a belief as to Paragraph 14. -to 
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15. It denies Paragraph 15. 

15A. It has no knowledge or information suffi-
cient to form a belief as to Paragraph 15A, except -
ing that it admitS< that a copy of the petition for 
compensation ·was served on the plaintiff on April 

10 30, 1928. 

20 

16. It has no knowledge or infor111ation sufficient 
to for111 a belief as to Paragraph 16 excepting that 
it denies that it ever atte111pted to evade any of it s 
obligations under policy of insurance known as 
Policy No. 02509, or any other policy of insur-
ance. 

17. It has no knowledge or infor111ation sufficient 
to forin a belief as to Paragraph 17. 

18. It has no knowledge or information sufficien t 
to form a belief as to Paragraph 18. -

19. It has no knowledge or infor111ation sufficient 
to form a belief as to Paragraph 19. 

20. It has no knowledge or inforn1ation sufficient 
to forin a belief as to Paragraph 20. 

80 21. It has no know ledge or information sufficien t 
to form a belief as to Paragraph 21. 

22. It has no knowledge or information sufficient 
to form a belief as to Paragraph 22. 

23. It has no knowledge or information sufficient 
to form a belief as to Paragraph 23. 

'24. It has no knowledge or information sufficient 
40 to f or111 a belief as to Paragraph 24. 
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nity C01npany, to Amended Complaint. 

25. It has no knowledge or information sufficient 
to form a belief as to Paragraph 25. 

26. It has no knowledge or inforn1ation sufficient 
to for1n a belief as to Paragraph 26, excepting that 
it denies that there is any 1noney due and owing 
from this defendant to the plaintiff. _ 

FIR.ST DEFENSE, 'f'O SECOND COUNT 

1. Defendant, Great A1nerican Inde1nnity Co1n-
pany, repeats and n1akes a pa .rt hereof its answers 
to the allegations contained in Paragraphs 1, 2, 3, 
4, 5, 6, 7, 8 and 9 of the First Count. 

JU 

2. It denies Paragraph 2. It denies that it has 
waived the perfor1nance of or is e-stopped to require 
the perfor1nance of any condition precedent to its ,,: 
liability. It repeats and n1akes a part hereof Para- ~0 
graphs 6 and 10 of its First Defense to the First 
Count of plaintiff's ainended complaint. 

3. It has no knowledge or infor1nation sufficient 
to form a belief as to Paragraph 3. 

4. It has no knowledge or information sufficient 
to form a belief as to Paragraph 4. 

5. It has I).O knowledge or infor1nation sufficient 
30 to form a belief as to Paragraph 5. 

6. It denies Paragraph 6. 

7. It repeats and makes a part hereof its , answers 
to the allegations contained in Paragraph 13 of the 
First Count. 

8. It repeats and 1nakes a part hereof its answers 
to the allegations contained in Paragraph 15 of the 
First Count. .J 0 
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9. It has no knowledge or information sufficient 
to form a belief as to Paragraph 9. 

10. It repeats and makes a part hereof its an-
swers to the allegations contained in Paragraph 16 
of the First Count. 

10 11. It denies Paragraph 11. 

12. It has no knowledge or information sufficient 
to f or111 a belief as to Paragraph 12. 

13. It repeats and makes a part hereof its an -
swers to the allegations contained in Paragraph 22 
of the First Count. 

14. It denies Paragraph 14. 

20 15. It repeats and makes a part hereof its an-
swers to the allegations contained in Paragraph 23 
of the First Count. 

16. It repeats and 111akes a part hereof its an-
swers to the allegations contained in Paragraph 24 
of the First Count. 

17. It repeats and makes a part hereof its an-
swers to the allegations contained in Paragraph 

30 25 of the First Count. 

18. It has no knowledge _or infor111ation sufficient 
to for111 a belief as to the allegations of Paragraph 
18 excepting that it denies there is any money 
owing to the plaintiff fron1 this defendant. 

FIRST ' DE,]'E:NSID T'O THIRD COUNT' 

1. Defendant, Great American Indemnity Com-
40 pany, repeats and makes a part hereof its answers 
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to the allegations contained in Paragraphs 2, 3, 5 
and 7 of the First Count. 

2. It has no knowledge or infor1nation sufficient 
to form a belief as to Paragraph 2. 

3. It has no knowledge or inforination sufficient 
to for1n a belief as to Paragraph 3. 

4. It has no knowledge or information sufficient 
to form a belief as to Paragraph 4. 

5. It repeats and makes a part hereof its answers 
to the allegations contained in Paragraph 11 of the 
First Count. 

I 

10 

6. It repeats and 1nakes a part hereof its answers 
to the allegations contained in Paragraph 12 of the 
First Count. 20 

7. It repeats and n1akes a part hereof its answers 
to the allegations contained in Paragraph 13 of the 
First Count. 

8. It repeats and 111akes a part hereof its answers 
to the allegations contained in Paragraph 14 of the 
First Count. 

9. It repeats and 111akes a part hereof its answers Ho 
to the allegations contained in Paragraph 15 of the 
First Count. 

10. It repeats and uiakes a part hereof its an -
swers to the allegations contained in Paragraph 16 
of the First Count. 

11. It repeats and n1akes a part hereof its . an-
swers to the allegations contained in Paragraph 17 
of the First Count. 40 
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12. It repeats and 1nakes a part hereof its an-
swers to the allegations contained in Paragraph 18 
of the First Count. 

13. It repeats and makes a part hereof its an-
10 swers to the allegations contained in Paragraph 19 

of the First Count. 

20 

14. It repeats and makes a part hereof its an-
swers to the allegations contained in Paragraph 20 
of the First Count. 

15. It repeats and makes a part hereof its an-
swers to the allegations contained in Paragraph 21 
of the First Count. 

16. It repeats and makes a part hereof its an-
svvers to the allegations contained in Paragraph 22 
of the First Count. 

17. It has no knowledge or information sufficient 
to for1n a belief as to the allegations contained in 
Paragraph 17. 

3 
18. It repeats and 1nakes a part hereof its an-

O swers to the allegations contained in Paragraph 23 
of the First Count. 

19. It repeats and 1nakes a part hereof its an-
swers to the allegations contained in Paragraph 24 
of the First Count. 

20. It repeats and n1akes a part hereof its an-
swers to the allegations contained in Paragraph 25 

40 of the First Count. 
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SECOND DE ,FENSID TO ALL COUNTS, 

Said policy provided as follows : -
"F. This e1nployer, upon the occurrence of 

an accident, shall give inunediate written 
notice thereof to the Con1pany with the fullest 
infor1nation obtainable. He shall give like 
notice with full particulars of any clai1n made 10 
on account of such accident. If, thereafter, 
any suit or other proceeding is instituted 
against this E1nployer, he shall in1n1ediately 
forward to the Company every summons, notice 
or other process served upon him. Nothing 
elsewhere contained in this Policy shall relieve 
this Employer of his obligations to the Co1n-
pany with respect to notice as herein imposed 
upon hin1." 20 

The plaintiff failed to perfor1n one or 1nore of the 
provisions of Condition "F" as follows: 

(1) The plaintiff upon the occurrence of the 
alleged accident set forth in the co1nplaint did 
not give i1nn1ediate written notice thereof to 
the defendant. 

( 2) The plaintiff upon the occurrence of the 
said alleged accident did not give to the de- 30 
fendant imn1ediate notice thereof with the full-
est inforination obtainable. 

(3) The plaintiff did not give to the defend-
ant iin1nediate notice of the claim made on ac-
count of said accident. 

( 4) 1:I1he plaintiff did not give to the defend-
ant inunediate notice with full particulars of 
the claim made on account of said accident. 40 
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nity Company, to Amended C01nplaint. 

( 5) The plaintiff did not immediately for-
ward to the defendant the sum1nons, notice or 
other process served upon it upon the instit u-
tion of said action or proceeding institut ed 
against the plaintiff in the Workmen's Com-
pensatjon Bureau by Grace Iannazzo. 

Because of the failure of the plaintiff to compl y 
with one or more of said conditions precedent con-
tained in Condition "F" of said policy, the plainti ff 
is not entitled to recover in this action. 

THIRD DEFENSE T'O ALL COUNTS 

Paragraph VII of said policy provides : 

"This agreement shall apply only to such 
injuries," viz., personal injuries sustained by 
e1n ployees, "so sustained by reason of a~ciden ts 
occurring during the Policy Period limi ted 
and defined as such in Item 2 of said Decla ra-
tions," viz., declarations of the plaintiff. ' ' 

In Item 2 of the plaintiffs declaration it is pro-
vided that the period during which the policy shall 
remain in force ( unless otherwise cancelled ) shall 

30 be fro111 N ove1nber 18, 1926, to November 18, 1927. 
The said alleged accidental injuries sustained by 
the plaintiff's e1nployee, Bruno Iannazzo, did not 
occur during said policy period and therefore the 
plaintiff cannot recover as against this defendan t. 

FOUR.TH DEFENSE! TO ALL COUNTS. 

Said policy of insurance provided that the only 
40 Workmen's Co1npensation laws covered by sai d 
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policy were Chapter 95 of the Laws of 1911, Chap-
ter 178 and 26'2 of the Laws of 1917 of the State of 
New Jersey, and all laws supple111entary thereto or 
amendatory thereof, which may be or beco111e 
effective while said policy is in force. The alleged 
clai111 of the plaintiff's en1ployee, Bruno Ianna .zzo, 10 
or that of the Estate of said Bruno Iannazzo was i 

not c01npensable under the -said compensation laws 
and therefore there is no liability on the part of 
this defendant. 

FIFTH DEFENSE; TO ALL COUNTS 

Although said policy provided in said Condition 
"F" aforesaid that the plaintiff should immediately 
forward to the defendant every sum111ons, notice or 20 
other process served upon it, the plaintiff failed to 
comply with said condition precedent and failed to 
perform the san1e, but, on the contrary, informed 
this defendant that it-s coverage for said accident 
was in the American Mutual Liability Insurance 
Company as the case ' happened on Dece111ber 3, 
1927, at which tin1e said A1nerican Mutual Lia-
bility Insurance Company was. carrying the 
liability insurance of the plaintiff, and this de- 30 
fendant believes and therefore alleges that there-
after the agents and attorneys of the plaintiff and 
said A111erican Mutual Liability Insurance Co111-
pany filed answer to the petition for compensation 
of the said Grace Iannazzo, pi-epared the defense o,f 
said case and attended at and conducted the trial 
of said case for the plaintiff. This defendant was 
therefore relieved fro111 liability, if any, under and 
by virtue of its said policy of insurance. 40 
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Answer of the Defendant,- Great A1nerican Indem-
nity Cmnpany, to A1nended Complaint. 

Srx'rH DBFENSE 1 'ro ALL CouNT'S 

In the preparation for and trial of said action of 
said Grace Iannazzo against the plaintiff in the 
vVorkmen's Compensation Bureau of the New Jer-
sey Department of Labor, this defe~dant was not 

10 n1ade a party, although it could and should have 
been 1nade a party under Chapter 178 of the Laws 
of 1917 if the plaintiff intended to hold this de-
fendant for any judgment rendered against the 
plaintiff in said Court. 

S-EiVEN'I'H DE~ENSE 1 T'O ALL COUNT 'S, 

Under the tern1s of said policy of insurance, this 
20 defendant was entitled to receive iin1nediately any 

stnnmons, notice or other process served upon 
plaintiff as soon as any suit or proceeding was in-
stituted and this defendant was entitled to prepare 
the defense , of such suit or proceeding and mak e 
the necessary investigation to conduct such defense 
and to have its attorney attend and conduct the 
trial of such suit or proceeding. The plaintiff 
failed to con1ply with the provisions of the polic y 

30 in that respect and thereby prejudiced the rights 
of this defendant and absolved and relieved this de-
fendant fron1 any liability under the provisions of 
said policy of insurance. 

EIGHTH DEFENSE'. T'O ALL COUNTS 

The said judgment in the Workmen's Compensa-
tion Bureau of the New Jersey Department of 

4-0 Labor was obtained through the fault or neglect of 

I • 
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Answer of the Defendant, Great A1nerican Indem-
nity Co1npany, to Amended C0111plaint. 

the plaintiff and its representatives in one or more 
of the following respects : 

(a) The petitioner, Grace Iannazzo, had no 
right to institute or maintain said action in her in-
dividual capacity. 

(b) Said alleged disease of which the said de- 10 
ceased, Bruno Iannazzo, is alleged to have died on 
December 8, 1927, was not compensable under the 
said statute, "An act prescribing the liability of an 
employer to make compensation for injuries re-
ceived by an employe in the course of his en1ploy-
ment, etc ., approved April 4, 1911, and the acts 
amendatory thereof and supplen1entary thereto." 

( c) The determination of said vVorkmen's Com-
pensation Bureau was illegal and unlawful and the 20 
testimony taken before said Bureau did not justify 
or sustain the deter1nination and conclusions of 
said Bureau. 

( d) The testimony taken before the vVorlnnen's 
C0111pensation Bureau upon which the determina-
tion and rule for judgment was 1nade, alleged copy 
of which i,s annexed to the c0111plaint and 1narked 
Exhibit "A", failed to show any personal injuries 
sustained by reason of accidents occurring during 30 
the policy period of this defendant, and therefore 
the plaintiff cannot recover as against this de-
fendant. 

NINT'H DEFENSE , TO ALL COUNTS 

The policy of insurance of this defendant herein 
sued on provided that the agreements therein con-
tained ,shall only apply to personal injuries sus- 40 
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Answer of the Defendant, Great A1nerican Indem-
nity Cmnpany, to An1ended Complaint. 

tained by en1p1oyes including death sustained by 
reason of accidents occurring during the policy 
period. The deceased, Bruno Iannazzo, did not 
sustain personal injuries by reason of accidents oc-
curring during the policy period of this defendant 
and therefore the plaintiff cannot recover. 

OBJEICT'I0N IN POINT OF LAW 

This defendant objects that the first and second 
counts of' the complaint fail to state a cause of 
action as against this defendant and on or before 
the trial it will move to strike out said counts. 

COLLINS & CORBIN' 
Attorneys of Defendant, Great 

American Indemnity Company. 
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Reply to Answer of Defendant, Aineri-
can Mutual Liability Insurance 
Coinpany, to Ainended Coinplaint. 

NEW JERSEY SUPREME COURT, 

ESSEX COUNTY. 

TE;x:TILEATHER CORPOR,ATION, a corpo-
ration, 

Plaintiff, 

vs. 

GREAT AMERICAN INDEMNITY COl\I-
PANY, a corporation, and AMERICAN 
MUTUAL LIABILITY INSURANCE COM -
PANY, a corporation, 

Defendants. 

Action at Law: 

Reply to Answer of 
Defendant Ameri-
can Mutual Lia-
bility Insurance 
Company to 
Amended Com-
plaint. 

Plaintiff denies all the affirmative allegations in 
the answer of defendant A1nerican l\iutual Lia-
bility Insurance Company to the amended com-
plaint. 

Particularly plaintiff denies each and every alle-
gation in the second defense to the first and third 
counts. 

10 

20 

Plaintiff denies the allegation in the third de- 30 
fense to the first and third counts. 

Plaintiff denies each and every allegation in the 
fourth defense to the first and third counts. 

Plaintiff denies each and every allegation in the 
fifth defense to the first and third counts. 

Plaintiff joins issue on the answer of the said 
defendant. 

McDERMO'rT, ENRIGHT & CARPENTER 
Attorneys for Plaintiff. 40 
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Reply to Answer of Defendant, Great 
Ainerican Indeinnity Coinpany, to 
Ainended Coinplaint. 

NE,¥ JERSEY SUPREME COURT, 

ESSEX• COUNTY. 

TEXT·ILEATHER CORPORATION, a corpo-
10 ration, 

Action at Law: 

20 

Plaintiff, 

vs. 

GREAT AMERICAN INDEMNITY COM-
PANY, a corporation, and AMERICAN 
MUTUAL LIABILI'l'Y INSURANCE COl\I-
PANY, a corporation, 

Defendants. 

Reply to Answer of 
Defendant Great 
American In-
demnity Company 
to Amended 
Complaint. 

REPLY TO FIRS'l~ DEFENSE TO ALL COUNTS. 

Plaintiff denies each and every allegation in the 
first defense to all counts. 

REPLY TO SECOND DE:FENSE TO ALL COUNTS. 

Plaintiff denies all the allegations in the second 
30 defense to all counts. 

REPLY 'l'0 'rHIRD DEFENSE TO ALL COUNTS. 

Plaintiff denies each and every allegation in the 
third defense to all counts. 

REPLY TO FOURTH DEFENSID TO ALL COUNTS. 

Plaintiff denies each and every allegation in the 
40 fourth defense to all counts. 
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Reply to Answer of D~fendant, Great American 
Indemnity Con1pany, to Amended Complaint. 

REPLY TO l~IFT'H DEFENSE TO ALL COUNTS. 

Plaintiff denies each and every allegation in the 
fifth defense to all counts. 

REPLY TO SIXTH DE 1FENSE T'O ALL COUNT'S. 
10 

Plaintiff denies each and every allegation in the 
sixth defense to all counts. 

REPLY TO SE ,VENTH DE .FENSE TO ALL COUNT 'S. 

Plaintiff denies each and every allegation in the 
seventh defense to all counts. 

REPLY TO EIGHTH DEiFEiNSE TO ALL COUNTS. . 
Plaintiff denies each and every allegation in the 

eighth defense to all counts. 

REPLY TO NIN'l"'H DEFENSE TO ALL COUNT 'S. 

Plaintiff denies each and e,very allegation in the 
ninth defense to all counts. 

Plaintiff joins issue on the said answer of the 
said defendant. 

MGDERMOT~r, ENRIGHT & CARPENTER, 

Attorneys for Plaintiff. 

20 

30 

40 
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Postea. 

NE,V JERSEY SUPREME COURT, 

ESSEX COUNTY. 

TEXT'ILEATHE.R C0RP0RNrI0N, a corpo-
ration, 

Plaintiff, 

vs. 

J_O GREAT AMERICAN INDE,MNIT'Y COM-
p ANY' a corporation, and AMERICAN 

Action at Law: 

Postea. 

)lUT'UAL LIABILITY INSURANCE: COM:- (Iannazzo Case) 
P ANY, a corporation, 

Defendants. 

The above entitled cause come on regularly for 
trial before the Hon. Nelson Y. Dungan, Circuit 

20 Judge, to who1n the said cause was regula;rly re-
ferred for trial by the Chief Justice, with a jury, 
at the Essex Circuit, and was tried on :May 16 and 
19, 1930. 

At the conclusion of the plaintiff's case the Court 
granted the 1notion of the defendant Great Ameri-
can Indemnity Company for a nonsuit. 

At the conclusion of the entire case the Court 
directed a verdict in favor of the plaintiff, Texti-
leather Corporation, and against the defendant, 

30 A1nerican :Mutual Liability Insurance Cmnpany, 
for the su1n of $2900.66 damages, being the a1nount 
of payments n1ade by plaintiff to Grace Iannazzo 
and the dependents of Bruno Iannazzo under th~ 
terms of the determination 1nade in the case of 
Grace Iannazzo against Textileather Corporation 
in the vVorlnnen's Compensation Bureau and dated 
June 4_, 1928, together with interest on each pay-
ment to :May 14, 1930. 

40 NELSON Y. DUNGAN 
Circuit Judge. 
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Judginent. 

[SEAL OF 'II-IE STAT 'E, 
. OF NE,v JERSEY] 

NEW JERSEY SUPREME COURT. 

TEXTILEA'l'HER CORPORATION' a corpo-
ration, 

Plaintiff, 
vs. 

AMERICAN lVlUTUAL LIABILITY lNSUR-

AXCE Co~1PANY, a corporation, 
Defendant. 

Action at Law. 

On Postea. 

McDermott, Enright 
& Carpenter, 

Attorneys. 

Judg1nent entered this twenty-second 
day of May, A. D. nineteen hundred 

$290Q.66 and thirty, in favor of plaintiff and 
132.!)2 against the defendant for the sum of 

two thousand nine hundred dollars and 
·$3033.58 sixty-six cents damages and one hun-

dred thirty-two dollars and ninety-two 
cents costs. 

VVl\I. s-. GUMl\lERE, 

0. tl. 

1() 

20 

30 

40 
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Notice of Appeal and Grounds of Appeal 
of Defendant, Alllerican Mutual Lia-
bility Insurance Company. 

NE,V JERSEY SUPRE1YIE COURT 

ESSEX COUNTY 

TEXT'ILEATHER CORPORATION, a corpo-
ration, 

Plaintiff, 

v. 
GREAT AMERIO.AN INDEMNITY Co~r-

PANY, a corporation, and A1'IERICAN 
MUTUAL LIABILITY INSURANCE COM-
PANY, a corporation, 

Defendants. 

I 

(Tannazz o case) 

Action at Law 

On Appeal from 
Supr eme Court 

Notic e of Appeal 
and Grounds of 
App eal. 

To: 1YlESSRS. 1YlcDERMOT'_r, ENRIGHT & CARPENTER, 
Attorneys of Plaintiff, Textileather Corp ora-
tion, a corporation. 

SIRS: 
30 PLEASE TAKE ~OTICE that th e defendant, Amer-

ican :Mutual Liability Insu1·ance Co1npany, a eorpo-
ration, in the above entitled cause appeals to the 
Court of Errors and Appeals, in the last resort in 
all causes in New Jersey frmn the whole of th e 
judgnient entered in this cause insofar as it con-
cerns this defendant and the plaintiff on the follo w-
ing grounds, to wit: 

1. Because the Supre1ne Court erred in permit-
40 ting plaintiff's witness, Dr. Harrison S. Martland, 
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Notice of Appeal and Grounds of Appeal of De-
fendant, American :Mutual Liability Insurance 
Company. 

to answer the following question ?n direct-exa1ni-
nation-

"Q . ,vhat was the result of your autopsy? 
What did you find?" 

10 2. Because the Supreme Court erred in per1nit-
ting the following question to be asked of plain-
tiff's witness, Dr. Fa'Sano, on redirect -exa1nination: 

"Q . Doctor, do you think that the fact that 
Mr. Iannazzo continued to work with the 
benzol day after day, the continued cu1nula-
tion had any effect on his syste111 ?" 

3. Because the Supren1e Court erred in refusing 
to pe1·mit the following question to be answered by :iO 
plaintiff's witness, Bosco, on cross-exan1ination-

"Q. There is no question now, is there, 1n 
your 1nind, but that l\!lr. Iannazzo died of 
benzol poisoning?" 

4. Because the Sup1·eme Court erred in refusing 
to perinit plaintiff's witness, Schumacher, to an-
swer the following q'uestion on cross-exa1nination-

"Q . The death of both Mooney and Ian- 30 
nazzo were discussed weren't they?" 

5. Because the Supre1ne Court erred in striking 
out the testimony of plaintiff's witness, Riley, with 
reference to what appeared on the informal com-
pensation folder. 

6. Because the Supreme Court erred in denying 
this defendant's 1notion for a nonsuit . 40 



114 

Notice of Appeal and Grounds of Appeal of De-
fendant, Ame1·ican Mutual Liability Insurance 
Company. 

7. Because the Sup1·e1ne Court erred in refusing 
to permit defendant's witness, Crippen, to answer 
the following question-

"Q. Did :Mr. Schumache1· in any way indi-
cate that on or after that date Mr. Iannazzo 

10 had been exposed to a greater percentage of 
benzo] than he had been befoi-e?" 

20 

8. Becatu,e the Supreme Court erred in refusing 
to direct a verdict in favor of this defendant and 
against the plaintiff. 

D. Because the Supre111e Cou1·t erred in directing 
a verdict in favor of the plaintiff and against this 
defendant. 

lVlOCARTER & ENGLISH 
Attorneys for Defendant, American Mutual 

Liability Insurance Cmnpany. 

FILED 
Jul 23 1930 

FRED L. BLOODGOOD. 
Clerk 

A true copy 
FRED L. BLOODGOOD. 

Clerk 
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Notice of Appeal and Grounds of Appeal 
of Plaintiff, Textileather Corporation. 

NE"\V JERSEY SUPREME COURT, 

ESSEX COUNTY. 

TEXT'ILEATHER CORPORA'rION, a corpo-
ration, 

Plaintiff, 

vs. 
GREA':e A.l\JERICAN INDEMNITY CoM -

PANY, a corporation, and AMERICAN 
MUTUAL LIABILITY INSURANCE C0::.\1-
PANY, a corporation, 

Defendants. 

To-COLLINS & CORBIN, 
Attorneys for Defendant, 

(Iannazzo Case) 

Action at Law: 

On Appeal from 
Supreme Court: 

Notice of Appeal 
and Grounds of 
Appeal. 

Great A1nerican Indemnity _Co1npany. 

TAKE NOTICE that the plaintiff, Textileath~r Cor-
poration, does hereby appeal to the New Jersey 
Court of Errors and Appeals, in the Last Resort 
in all Causes, from the whole and every part of the 
judgment of non-suit entered in the above entitled 

JO 

cause in favor of defendant Great American Inde111- 30 
ni ty Company for the f ollcywing reason : 

Because the learned Judge of the Circuit Court 
erred in granting a non-suit in favor of the defend.-
ant Great American Inden1nity Cmnpany and 
against the plaintiff Textileather Corporation. 

Respectfully yours, 

l\tlCDERMO'lvr, ENRIGHT & CARPENTER, 

Attorneys for Plaintiff. 40 
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Testin1ony. 

NEVV JERSEY SUPREME COURT, 

ESSEX CIRCUIT. 

Friday , :May 16, 1930. 

l O TEXTILEATHER CORPORATION 

vs. 
GREAT AMERICAN. INDEMNITY C01v1-

PANY, a corporation, and AMERICAN 
:MUTUAL LIABILITY INSURANCE COM-
PANY, a corporation. 

Action at Law. 

~o Before Hon. NELSON Y. DUNGAN, J. , and a ju ry. 

For plaintiff appear 1\1:cDERMOTT, ENRIGHT & 
CARPENTER (by JAMES D. CARPEN'rER, 
JR.). 

For defendant Great A1nerican Indemni ty 
Cmnpany appear COLLINS & CORBIN ( by 
ED,v ARD A. :MARKLEY). 

For defendant A1nerican Mutual Liability In-
30 surance Cornpany appear MCCARTER & 

ENGLISH (by GERALD l\L F. McLAUGHLIN). 

[ A jury is called and sworn.] 

Mr. Carpenter opens for plaintiff. 
:Mr. Markley opens for defendant Great Amer i-

can Indemnity Company. 
1\1:r. McLaughlin opens for defendant Americ an 

40 Mutual Liability Insurance Co111pany. 
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Case. 

Mr. Markley: I under8tand that, both fro111 
the record of the case and fro1n Mr. Carpenter, 
that no notice of any kind was given to n1y 
client, the Great American 'Inde1nnity Cmn-
pany, as required by the tel'1ns of the policy. Is 
that so, l\1r. Carpenter? 

Mr. Carpente1·: "\Ve gave no notice to the 
Great A1nerican about that, only-- 10 

Mr. :Markley: N ove1nber 21st, when they 
served a copy of the judgment and award. 

lYir. Carpenter: No, I think the 21st of June, 
1928. 

Mr. Mal'ldey : It was after the trial and judg-
ment in the Co1npensation Court. 

Mr. Carpenter: But I understand that the 
American Mutual gave then1 smne notice, but 
I do not know about that of n1y own knowl- 20 
edge; and that is why I did not so state in the 
opening. 

The Court: You have no proof of that? 
lYir. Carpenter: The proof is here, but I 

haven't it in n1y control; I will have to get it 
fr0111 the other side. They were given notice 
to defend this case before it was tried. 

Mr. Markley: ':l1hat was a few days before it 
was tried. 

Mr. Carpenter: I will first offer in evidence 30 

the policies of both con1 panies; first, the Great 
An1erican. 

[Docu1nent referred to is received in evi-
dence and n1arked Exhibit P-1.J 

Mr. Carpenter: And, second, the A1nerican 
Mutual. 

[Document referred to is received 1n evi-
dence and n1arked Exhibit P-2.] 40 
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Ethel M. 1\1ullen-Direct. 

E'PHE'L l\lI. MULLEN sworn in behalf of plaintiff'. 

DIRECT -EXAl\HN A'l'ION BY MR. CARPEN'l'ER : 

Q. Miss :Mullen, you are the Chief Clerk of the 
Worlnuen's Con1pensation Bureau in Trenton, 
aren't you? A. Yes . 

. · Q. Have you brought here the Bureau's files in 
111 the case of Bruno Iannazzo against Textileath~r 

Co1npany? A. Yes; I have it right here. 

[Producing docu1nents .J 

Mr . Carpenter: I offer in evidence, if the 
Court please, first, the petition for compensa-
tion filed by Grace Iannazzo, to recover, for 
herself and other dependents of Bruno Ian-
nazzo, ·which was verified on the 7th day of 

20 January, 1928, and filed January 10, 1928. 
vVith the permission of Court and counsel, I 
will substitute a copy for the original. 

ao 

40 

[Docun1ent referred to is received in evi-
dence and 111arked Exhibit P-3.] 

Mr. Carpenter: I now offer in evidence an 
acknowledg1nent of service of this petition, 
signed on January 20, 1928, reading as fol-
lows [reading] : "The undersigned hereby ac-
knov\r ledges receipt on 1-20-28 of the claim peti-
tion in the above case. H. 0. Heyler, Adjuster 
A. M. L. Insurance Co." That is the American 
Mutual Liability Insurance Con1pany. 

Mr. McLaughlin: Is that the sa1ne acknowl-
.edg1nent of service that the Textile acknowl-
edged on? 

The vVitness: No, it is not, Mr. McLaughlin. 
1\!Ir. Carpenter: I next offer in evidence 



119 

Ethel 1\tl. M ullen-Dii-ect. 

what is called respondent's answer to the de-
fendant's clailn petition, which was . filed with 
the Bureau January 26, 1928; and I substitute 
a copy made by the Bureau. -

[Docu1nent refer1·ed to h, re<.:eived in evi-
dence and ma1·ked Exhibit P-4.] 

Q. vVas there a letter written by s0111ebody to 
you, suggesting that this be served on the Texti- 1 o 
leather'? A. Yes. In between the tilne the service 
was made on the111 first, and on :i\1arch 13th, Mr. 
Wegner, who conducted the infor1nal hearings in 
the Newark office, wrote 1ne. 

Q. He wrote you this letter [indicating docu-
ment] '? A. Yes. 

Mr. Carpenter: This is dated March 13, . 
1928, to :Miss :i\1ullen, fr0111 Referee vVegner, 
of the Newark office of the C01npensation :20 
Bureau [reading] : 

"I am enclosing herewith the petition in 
connection with the above case, for the pur-
pose of having same served upon the en1ployer 
and upon the insurance company. 

"It appears that this 1nan died fro111 benzol 
poisoning, and the An1erican 1'1 u tual were only 
on the risk about one week. Prior to that tilne 
the Great American Insurance Go1npany cov- 30 
ered. There see1ns to be a question as to the 
responsibility, and neither co111pany will pay. 

"Under the circu111stances, the e111 ploy er 
should be served with this petition, so that the 
matter can be adjusted.'' 

Q. And did you then send that to be served on 
the Textileather Co111pany? A. The papers were in 
Newark, and I suggested that service be made on 
the Textileather Company direct. 40 
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Ethel 1\il. lvI ullen-Direct. 

Q. And on April 30th, after the answer had been 
filed by the Great A1nerican on January 26th, this 
acknowledgment of service was made [reading] : 
"The undersigned hereby acknowledges receipt--

Mr. lVIarkley: I object to this 111ethod. I 
think the best way to prove these documents 
is to put thein in. 

1\!Ir. Carpenter: I an1 offering it, but I will 
just read the ilnportant part. 

:i\Ir. J\1arkley: You have not put the other 
one 1n. 

Mr. Carpenter: I read that into the record. 
The Court: Is this a docun1ent in the record 

that has been ad111itted? 
Mr. Carpenter: I will offer it. 
The Court : You had better do that first. 

:20 Mr. Carpenter: I will offer it. 

30 

-10 

The Court : vVhat is it? 
Mr. Carpenter: Acknowledg1nent of service 

by the Textileather Company . 

.[Docu111ent 1·eferred to is received 111 evi-
dence and 111arked Exhibit P-5.] 

Mr. Carpenter: I now offer in evidence the 
acknowledgment of service of the American 
Mutual, dated January 20, 1928. 

[Docu111ent referred to is received in evi-
dence and marked Exhibit P -6.] 

The Court : The letter of J\1arch 13, 1928, 
suggesting service on Textileather should be 
n1arked. 

Mr. Carpenter: I offer that. 

[Letter referred to is received 1n evidence 
and n1a.rked Exhibit P-7.] 
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Ethel M. Mullen-Cross. 

lVIr. Carpenter: This is P-5 [reading] : "The 
undersigned hereby acknowledges receipt on 
April 30, 1928, of the claiin petition in the 
above case. Textileather Cor·p.-J. Boyle." 

I now offer the original deterinination and 
rule for judg1nent. 

Mr. Markley: I object to this rule for judg-
ment, on the ground that it is not an adjudi-
cation that is binding on thi s defendant, the 10 
Great American; and that, so far as the case 
against this defendant is concerned, it 1s im-
material, incompetent and irrelevant. 

The Court: It will be adn1itted. 
Mr. :.Markley: Your Honor will allow 1ne an 

exception? 
The Court : Yes. 

Counsel for defendant Great American 
Inde1nnity Company prays an exception to 20 
this ruling of the Court. 

Exception noted as ground of appeal. 

Nfr. Carpenter: I ·will substitute for that, 
and let :Miss Mullen take that back, this notice 
and de1nand which was served on the two in-
surance co1npanies on the 21st ·of June, 1928-
which has a copy of the deter1nination attached 
to it. 

[Document referred to is received 1n evi-
dence and marked Exhibit P-8.] 

CROSS- EXAMIN A'f'ION BY MR.. :MARKLE'Y : 

• Q'. As I understand it, l\1iss l\1ullen, the petition 
of the widow against the Textileathe1 " for con1pen-
sation, P-3, was . filed with you as Chief Clerk of 
the Workmen's Compensation Bureau at Trenton, 

30 

or with the Secretary? A. The Secr.etary. 40 
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Ethel lVL lVl ullen-Cross. 

Q. You are Chief Clerk? A. Yes. 
Q. On January 10, 1928? A. Yes, that is right. 
Q. The practice is, as I understand it, to file the 

original and two copies, isn't it? A. The original 
and one copy, if there is only one respondent. 

Q. vVell, there was only one respondent here? 
A. Yes. 

1 o Q. That is the Textileather Corporation. And 
then what do you do with it after it is filed with 
the Bureau? A. ,v e send the copy to our Newark 
office, or to any district in which the accident oc-
curred, to be served upon the respondent, with ac-
knowledgment of service attached. 

Q. That is, you send it to the district where 
service is to be made, to be served by the process 
server for the vVorkmen's Co1npensa.tion Bureau? 

20 
A. Yes. 

Q. And in this instance that district was New-
ark, was it not? A. Yes. 

Q. And you therefore sent it to Newark, to :Mr. 
Kent, I believe? A. Mr. Kent served it, yes. 

Q. He ·was your process server? A. Yes. 
Q. vVhat did you say the date of that was? A. 

It was filed with us on January 10, 1928. 
Q. :May I look at that a 1no1nent? A. [vVitness 

hands document to :Mr. :Markley.] 
3U Q. And it was verified, according to the original 

petition, on January 7, 1928'? A. Yes. 
Q. By the widow? A. Yes. 
Q. Now, then, after you sent that to Newark for 

service, you got back fro111 Newark, as I under-
stand it, an acknowledgn1ent of service fro1n Mr. 
Kent, did you not? A. Yes. 

Q. And which one was the first one you got back? 
A. The one served by the A1nerican Mutual Lia-

4U bility. 

• 
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Ethel NL Mullen-Cross. 

Q. ~1ay I look at that? A. [Witness hands docu-
ment to Nlr. Markley.] 

Q. The one sign ea by the A1nerican 1\1 u tual is 
P-6, and that acknowledgn1ent is dated January 20, 
1928, by H. 0. Heyler, Adjuster for the An1erican 
:Mutual Liability Insurance Con1pany, is it not? A. 
Yes, that is correct. . 

Q. And :Mr. I(ent, whose nan1e is on there, is the 1 o 
man who made the service'? A. Yes. 

The Court: That would indicate, would it 
not, that, instead ·of serving that petition upon 
the 1·espondent, that it had been served upon 
the American l\Iutual Insurance Co1npany? 

The vVitness: As agent of the respondent, 
yes. 

Q. Now, then, thereafter, as I understand it, 
20 there was another servic _e 1nade in response to a 

letter. ,~There is the letter, first'? A. [vVitness 
produces document.] 

Mr. M~rkley: Did you put a copy of this let-
ter in, l\lr. Carpenter [indicating]? 

Mr. Carpenter: I read it into the record and 
then offered it in evidence. 

Q. P-7. This letter of l\farch 13, 1928, was writ-
ten to you, was it not, as Chief Clerk? A. Yes. 30 

Q. On l\1arch 13, 1928, by Referee J. C. ,v egner? 
A. Yes. 

Q. And he sat at Newark at that tin1e? A. Yes. 
Q. And he wrote to you at Trenton as Chief 

Clerk? A. Yes. 
Q. And said he was enclosing the petition in this 

case for the purpose of having it re-served directly 
upon the e1nployer? A. Yes. 

Q. Now, then, in accordance with that instruc- 4o 



IO 

124 

Ethel NL Mullen-Cross. 

tion fron1 the Referee, you did have it re-served, did 
you not? A. Yes, on the Textileather. 

Q. And the re-service -at Newark was at your 
direction to l\1r. Kent, your process server at New-
ark? A. Yes, I wrote him on April 27th. 

1Vlr. Markley : I off er the note directing re-
serv1ce. 

[The docunient referred to is received in evi-
dence and marked Exhibit DG-1.] 

The Court : And that was in coin pliance 
with that letter fro1n :Mr. ,vegner? 

The vVitness. Yes. 
Mr. :Markley: May I read this, your Honor? 
The Court : Yes. 
Mr. Markley: [Reading] : "Trenton, April 

27, 1928. My dear Mr. Kent: Re Grace Jan-
nazzo vs. Textileather; Compensation Petition 
7776. Mr. vVegner thinks it would be advisable 
to serve a copy of the petition in the above 
case on the respondent direct. vVill you kindly 
take care -of this? Very truly yours, Miss 
Mullen, Chief Clerk." 

Q. After you sent the petition for re-service to 
Mr. l{ent, you got back, as I understand it, the ac-

ao knowledg1nent of service, which is P-5, 1nade 
directly by the Textileather Corporation? A. Yes. 

Q. By J. Boyle? A. Yes. 
Q. And that service, according to your record, 

was 1nade by Mr. Riley? A. Yes. 
Q. Of your compensation process server's office in 

Newark? A. Yes. 
Q. Mr. Riley is here, is he not? A. Yes, I think 

he is here. 
4:0 Q. Now, then, no service was made, as I under-
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stand it, on the Great American Indemnity Co1n-
pany? A. No, no service was made on the Great 
American at all. 

Q. Now, you have here in your file the copy-that 
should be in your file-of the Form C, reporting 
this accident, by the Textileather Corporation, have 
you not? A. ~rhat is right, yes; that is the original 
1·eport of the accident to the depart1nent [producing 10 
document]. 

Q. '11hat is the original report of this accident to 
the Departinent of Labor? A. Yes. 

Q. Made by the e111ployer, nnder the statute·? 
A. Yes. 

Q. And that is signed by 'l1 extileather Corpora-
tion, by vV. A. Sclnnnacher, is it not? A. Yes, it is. 

Mr. Markley: I offer that. 
Mr. Carpenter: No objection. 

[Docu1nent referred to is received 1n evi-
dence and marked Exhibit DG-2. J 

Nlr. Markley: May I just read it, your, 
Honor? It is brief. 

'l1he Court : Yes. 
Mr. Nlarkley: [Reading] ; "State of New 

Jersey, accident blank. 

20 

"Report every accident to e111 ployees arising 80 
out of and in the course of e1nployn1ent whether 
resulting in disability or not and see that each 
and every question on this for111 is answered 
fully. 

• 
"'l

1

his report of accident is to be prepared in 
triplicate. 'l1he original is to be sent by you 
to the Departinent of Labor, Bureau of Indus-
trial Statistics, State House, Trenton, N. J. 
The two copies are to be sent to American 40 
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Mutual Liability Insurance Co1npany, 969 
Broad street, Newark, N. J. 

"Forn1 'C'. First notice of accident. For 
.use by insuring e1nployers. Name of employer: 
Textileather ·co. 

10 "Street address: Brown St. & Lister Ave. 
"City or town: Newark, N. J. 
"Business: Leather 1nfg. 
"Date of accident; Nu1nber of inonth-11; 

day of 1nonth [that is left blank]; year-27. 
"Na1ne of insured e1nployee: Bruno Ian-

nazzo. 
"Street address: 59½ Hayes St. 
"City or town: Newark, N. J. 

20 "Nationality: Italian. 
"'Sex: 1nale; age; 57; 1narried: yes. 
"State fully how accident occurred: Above 

left factory on 11-26-27 all right-later advised 
he was ill in City Hospital. 

"Exact part of person injured, with nature 
and extent of injury: No injury. 

"If sent to hospital, state name and location: 
City Hospital, Newark, N. J. 

30 "If· the wages were fixed_ by the hour, state 

40 

rate per hour: .42. 
"Give nu1nber of hours in ordinary day: 

10¼. 
"Give nun1ber of days in ordinary working 

week: Five. 
"State the amount of weekly wa~es: 21.53. 
"Date of preparing this blank: 12-16-27. 
"Made out by Textileather Corp. by "\V. A. 

Schun1acher." 
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CROSS-EXA::\IINATIOX BY :Mu. l\1cLAUGIILIN: 

Q·. Miss l\f ullen, you have the inf9-r1nal file here, 
haven't you? A. I have, but I believe it is in the 
room. Mr. Riley will have it, I think. 

Q. You haven't it yourself? A. No, I haven't. 
Q. And you haven't any record there of a notice 

sent to anybody regarding an infor1nal hearing? 10 

A. No hearing notices at all. 

HARRISON S. l\ilARTLAND Nworn 1n behalf of 
plaintiff. 

DIRECT-EXAMIN~'I..TION BY ThilR. CARPENTER: 

Q. Dr. :Martland, what h, your official position ~0 
in the county? A. I ain lVledical Exa1niner of Essex 
County. 

Q. Did you ·pe1·forin an autopsy on the body of 
Bruno Iannaz _zo on December 9, 1927"? A. I did. 

Q. By the way, did you treat hiin before he died? 
Did he come under your attention before he died? 
A. I don't recall seeing hin1; I n1ay have done. 
Once in awhile I see an interesting case in the 
wards before they die. 

Q. ""\¥hat was the result of your autopsy'? ""\Vhat 30 

did you find? 

lVlr. lVlcLaughlin: I object to this line of 
testimony, on the ground that this whole 
matter has been passed upon and decided by 
the C01npensation Court, and that the state-
n1ent and deterinination of the Court is binding 
as far as co1npensation and all n1atters and 
things decided at that hearing are concerned; 40 
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and, if I 1nay save ti1ne, I think it is in order, 
as yesterday, that 1ny objection goes for this 
entire line of testin1ony-that was the Court's 
ruling. 

The Court: Yes. The objection will be over-
ruled, and it will be understood, as suggested, 
that it goes to all the testi1nony of Dr. Mart-

10 land relating to the autopsy. 

Q. You n1ay proceeed, Doctor. A. Can I have 
the question now? 

Q. vVhat did your autopsy reveal? A. 1\ily au-
topsy revealed that it ·was a man, a worlnnan, about 
57 years of age; 5 feet, 5 inches tall; about 150 
pounds in weight; and the autopsy showed that this 
n1an had a profound ane1nia, he was very pale, and 
that he had evidences of n1ultiple he1norrhages in 

20 different parts ?f his body, on his skin, and in his 
1nouth and his gun1s, and inside of the body, especi-
ally in the heart and the pericardiu1n sac covering 
the heart, and that his bone 111arrovV' showed a con-
dition which we speak of as an a-regenerative or 
a-plastic anemia in which the bone n1arrow has 
been exhausted and lays down and fails to form red 
and white blood corpuscles; and that he died as the 
result of this a-plastic, a-regenerative-that is, 

30 failure to regenerate, to for1n new corpuscles, and 
that he died as the result of this ane1nia, and that 
this anen1ia, in n1y opinion, was due to chronic ex-
pmmre to benzol. 

Q. Can yon tell from your exa1nination, Doctor, 
when this benzol had entered the system of :Mr. 
Iannazzo? A. No, not at all. 

Q. ,vhen you say "chronic," what is the period 
during which chronic benzol poisoning would de-
velop? Here was a 1nan who had been employed 

40 
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from about the 8th of August until the 26th of 
November. A. On the cases that I handled . as 
Medical Examiner in this county, I had always re-
fused to be employed by either side -as an expert, 
and always testified under ordinary subpcena as to 
my opinion as to cause of death, and I prefer to 
always keep that attitude, if I can. 

The Court: Fro111 what the doctor says, I as-
sume that he declines to answer an expert 1 O 
question. 

Mr. Carpenter: I am willing to assume-to 
pay the doctor a 1·easonable fee, that either he 
charges or the Court fixes. 

The ,v'itness: I do not desire to accept a fee. 
The Court: I-le says he declines to accept an 

expert fee fro1n either side. 
Mr. Carpenter: vVell, you know in the other 

case yesterday we did have the benefit of that 20 
testimony. 

The Court: I know we did, but the doctor 
apparently had unconsciously gotten into the 
difficulty which occurred upon cross-exan1ina-
tion by his ans,Yers to questions upon the 
direct-examination, which apparently now he 
is seeking to avoid by taking time by the fore-
lock. 

Q. When you said chronic benzol poisoning, just SO 
what di.cl you mean? A. I meant an exposure to 
benzol which had taken place over a fairly long 
period of tiine, to distinguish that fron1 acute 
benzol poisoning, which is an exposure at one 
single time to the fumes of benzol, and where the 
man is either found dead, asphyxiated from the 
benzol, or, if he is pulled out, he recovers; that 
chronic benzol means continued exposure over a 
considerable period of time. 40 
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Q. ,vhat do you n1ean by that "period of time, " 
Doctor? A. vVell, as I testified before, chroni c 
benz.ol may go all the way fron1 three to six weeks 
to years, and, at the minin1um, three to six weeks, 
it is very unusual for a person to die after th at 
small a111ount of exposure; usually the average case 
is n1uch longer than that, but it could occur. 

10 Q. Didn't you, in this particular case · in th e 
Compensation Court, say this-this is only to r e-
fresh your recollection--

Mr. ))1:arkley : I object to this. The Docto r 
has not yet said anything of a surprise natur e, 
and counsel has no right to confront hi111 with 
testin1ony, and I object to the for1n of the ques-
tion, about testimony given in another pro-
ceeding, and no proper basis for it. 

Q. This is the proceeding of Iannazzo against 
the Textileathe1·, before the C01npensation Bureau. 
Didn't you in that case say thh;, Doctor--

Mr. :i\larkley: I object to that. 
1\1:r. Carpenter: This is so1newhat contr a-

dicto1·y to his testi111on.r he1·e. 
The Court : I am inclined to sustain th e 

objection. 

30 Q. Doctor, n1ay it not be so: that the period of 
time may be eYen less than three ·weeks'? A. As 
far as I know , I suppose, for instanee, you could 
say that it might be two weeks. I cannot fix any 
definite time; but chronic benzol poisoning, to ab-
sorb enough of benzol to haYe a toxic effect finall y 
upon the bone ma1-row, usually takes a 111uch longer 
tilne than two weeks or three weeks, or six weeks, 
I don't care what you say. I suppose two weeks 

40 would certainly be the very 111inilnum tin1e for the 
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production of chronic benzol. I think it would be 
very unusual and rare to have it in such a short 
time. 

Q. Now, is it the effect, Doctor, of what the man 
gets on a particular day, or is it the cumulative 
effect that causes the condition tha.t you found on 
performing the autopsy? 

l\1r. l\1arkley: Objected to; in the first place, lO 
it is calling for an opinion, and if the doctor is 
to testify to opinions on direct, I suppose you 
have a right to ask hiin on cross; second- ·-

The Court: You have a right to ask the 
doctor upon cross -examination any proper 
questions which arise on hi 8 direct-examina-
tion; but as to whether or not the doctor shall 
answer expert questions, unless you deny the 
doctor 's quaJifications, is not a subject of ob- 20 
jection on the part of the parties. 

l\Ir. :Markley: lVlay I object to it on the 
further ground that there is -no proof here as 
to the character of the exposure each day that 
this n1an suffered, whether it was greater or 
less, or so on. 

The Court: The question 1nay be answered. 
, 

Counsel for defendant Great A1nerican 
Inden1nity Co1npany prays an exception to 30 
this ruling of the Court. 

Ex~eption noted as ground of appeal. 

A. The first and 1nost iinportant thing is the con-
tinuous exposure to benzol every day, day after 
day. It is a}so in1portant, and can be easily con-
ceived, that after continued exposure a man n1ight 
be exposed on a certain day to an enorinous quan-
tity, for instance, which is different from what he 40 
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has been exposed to before, and that one exposure 
might turn the tide in the course of his disease, so 
that he has a quick collapse after that one ex-
posu1·e; that is true, that is true of any poison, any 
accumulative poison. So it works both ways, but , 
as a rule , the continued accnmnlative effect is th e 
most important. 

Q. Can you, frmn your autopsy, detern1ine on 
what day this 1nan had sustained a large amount, 

10 
or whether he had in fa.ct sustained a large 
a1n-ount? ,vould an autopsy show that? · A. No, 
because in chronic benzol poisoning the benzol is 
not recoverable at autopsies. It is a volatile poison. 
You cannot recover it like you do arsenic or mer -
cury, which is recoverable; so that the diagnosi s 
at autopsies on a chronic case of benzol poisoning 
rests upon three things: first, you have got to know 
that the1·e hm, been exposure to benzoJ, because 
you cannot recover it on autopsy, you n1ust haYe 

20 that in the history; second, you have got to find 
lesions at autopsy which are conco1nitant with 
what is known as a-plastic anemia , due to benzol. 
Now, these a-plastic ane111ias are due to other 
causes, too, but you connect it up with benzol from 
only the history of exposure alone; and, third, you 
have got to find, in autopsy, that there is no• othe r 
ca us e of rlea th. Now, if you have those three fac-
tors, you form the opinion that the 1nan died of 

30 chronic benzol poisoning. 
Q. And what was your death ce1·tificate that you 

issued in this case? A. ,vell, I don't recall, but I 
imagine jt is so1newhat as follo,vs: "A-regenerative 
anen1ia, probably occupational, due to benzol 
poisoning in the artificial leather industi·y; under 
further investigation." 

Mr. McLaughlin: I think the death certifi -
cate is right here in the co1npensation files, and 
it would be the best evidence. 
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Mr. Markley: I have taken that fro1n the 
compensation files. 

Mr. Carpenter: Your testimony is very ac-
curate. 

Mr. lVlcLa ughlin : He left out a word, I think. 
[Reading] : "A-plastic anen1ia, probably occu-
pational, due to cluonic benzol poisoning, 
artificial leather industry." Io 

Mr . Carpenter: I ·would like to offer this in 
evidence. • 

The Court: It will be received. 

[Document 1·eferred to is 1·eceived 1n evi-
dence and marked Exhibit P-9.] 

Q. Doctor, would it be possible to say, fro111 the 
facts as you had them, whether on the date of the 
perfo1·mance of this autopsy, picking any pa1·ticular , 
day in the last month .or two preceding, that from 2') 
and after a certain day, assuming the 111an con -
tinued to Vi'Ork from that given date, the additional 
exposure to benzol could have 1nade no difference 
1n the result that ,von found'? 

M1·. McLaughlin: I do not think the doctor, 
even in an opinion, 11111st deal with possibili-
ties, and I object. 

Mr . Carpenter: Do yon see ·what I am getting 
at, Judge-because of the language of that de- 3il 

termination? 
':l1he Court: It is not the possible effect , but 

the question is whether it is possible to say, 
whether it is possible for the doctor to testify. 

1\ilr. McLaughlin: I suppose it is possible for 
anybody to say anything. 

The Court: That presupposes, of course, that 
what he would say would be an honest state -
n1ent. 40 
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Mr. McLaughlin : My thought is that a pro-
fessional witness on the stand is certainl y 
li1nited to probabilities. 

The Cou1·t: Under the conditions; no ques-
tion about that. 

[ Question read.] 

The Court: Maybe the doctor understand s 
10 that question, but I do not. 

The ,vitness: It is too obscure. I could not 
answer that question. 

lVlr. Carpenter: ,v en, I think he has an-
s,vered it, but not in the way I ti·ied to put it . 

Q. Your autopsy was perfo1·111ed on the 9th of 
December, was it? A. Yes. 

Q. Now, assuming that this man worked until 
the 26th of November, and was exposed to benzol in 

20 his wo1·k fro1n the 1st of November, right up to 
the last day he wo1·ked , the 26th of November-
would the exposure to benzol in the last week or 
two that he worked have n1ade any diffe1·ence in 
his condition'? A. Oh, yes; certainly; that is, I 
understand he started to wol'lc on the 1st of 
November? 

Q. He sta1·ted to wo1·k in August and worked 
almost every day l'ight up to the 26th of November. 

0 
A. And then he stopp ed wol'ldng November 26th? 

u t l Q. He did not work again until he died. A. And 
now you are asking me if he was exposed to lar ge1· 
quantities in the last two weeks? 

Q. I am asking whether hif-5 continued work with 
benzol had any effect on this condition that you 
found. A. F1·om Augrnst to N oven1ber 26th? . 

Q. ,vas it his continued work f1·0111 August righ t 
on down to the last day he wol'lced, to the 26th of 
:N ove111ber? A. ,vhether that had any effect on th e 

40 conditions as I found then1? 

.I 
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(~. Yes. A. Yes, it produced the conditions as I 
found them. 

Q. And could you say what part of that ti1ne 
caused this condition? A. Oh, no. 

Q. ""\Vell, if he had not worked the last day or 
two, would that have 111ade any diffe1~ence, or 
wouldn't it? A. Oh, I couldn't tell. He might stop 
in the n1iddle of November and go for a period of 10 
three or four 1110nths without expm;ure to benzol 
at all, and suddenly come down with benzol anemia. 
It is impossible to tell. 

Q. And. might he. by the same token, have stopped 
work in the middle of N ove1nber and recovered? 
A. I-Ie might have had, yes. Lots of them do. 

OR0SS-E,XA1\IINATION BY MR. MARKLEY: 

Q. In other words, you could not tell when the 20 
disease really started, could you? A. No . 

.1 Q. All you know is that he died of benzol poison-
ing? A. All I know is that he died of an a-plastic 
anemia, and that he had an exposure to benzol 
which was of a sufficient length of ti111e to produce 
the conditions fnund at autopsy. That is all I can 
say. 

OR0SS-EXA1\IINA'l'ION BY 1VIR. 1VICLAUGHLIN: 

Q. As I understand your testi1nony, after being 
exposed to benzol, as he was, fro111 August 8th to 
the 111iddle of N ove111ber, he 111ight have at that time 
ceased being exposed to benzol, and thereafter, 
within :;t period of a 1nonth or weeks, or two months, 
have con1e down with this anenua, which is the 
result of benzol '? 

Mr. Carpenter: Objected to. 

30 

Mr. Markley: I object to it on the ground 40 
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that that is a hypothesis which is not proven 
in this case. 

The Court: I sustain the objection. There 
is no testin1ony which is the basis of your ques-
tion. 

Mr. McLaughlin; I sub1nit, sir, that about 
the third question before the end of the exami-

1 o nation, the exact answer was given. 

[ Question read.] 

The Court: I will overrule the objection. 
Mr. Markley: The quest·on Mr. Carpenter 

put was a general one, on a hypothesis not 
applying to this specific case at all. Now, here, 
Mr. McLaughlin has incorporated in his as-
sun1ption that the doctor testified in this case 
that he, the deceased, n1ight have stopped work 
on N ove1nber 15th, and then c01ne down three 
n1onths later. It seen1s to nie that the applica-
tion of a general answer as to a general ques-
tion, when the proof is actually to the contrary, 
is in1proper. 

The Court: An exception will be noted. 
Mr. Markley: Note my exception. 

Counsel for defendant Great A1nerican In-
30 den1nity Co1npany prays an exception to this 

ruling of the Court. 

Exception noted as ground of appeal. 

Q. [Again read.] A. Yes, that is right. 

REDIRECT-EXA1\1INATION BY lVIR. CARPENTER: 

Q. And he 1night, by the same token, have com-
pletely recovered? A. And completely recovered; 

40 yes. 
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By the Court : 
Q. ,vhen, in your opinion, Doctor, if you choose 

to answer this question, did he receive the full ac-
cumulative dose of the benzol? A. In· this case? 

Q. Yes. A. Up to the last day he worked and 
was exposed to it. 

Q. 'fhat is, at that tin1e he had received the full 
accumulative dose? A. Yes; I mean the last day 10 
of exposure. It is when-I 1nean, if a n1an is ex-
posed to benzol for six weeks, and then he works 
in the seventh week, well, every day in the seven 
weeks is .an additional insult to his bone 1narrow, 
so the longer he works the worse it beco1nes. 

GIOVANNI FASANO sworn in behalf of plaintiff. 

DIRECT-EXAl\IINA'l'ION BY MR. CARPENTER: 

Q. Dr. Fasano, you were Mr. Iannazzo's personal 
physician, were you not? A. Yes, sir. 

Q. How 1nany years were you his physician? 
A. ,v ell, for over ten years. 

Q. Over ten years? And did you have occasion 
to treat hin1 in the latter half of 1927? A. Yes, sir. 

Q. vVhat was the date that you were called in to 
treat hin1? A. November 27th. 

Q. November 27, 1927? A. Yes. 
Q. vVhen before that had you been 

give him any 1nedical attention? 
couldn't recollect that. 

called in to 
A. vVell, I 

Q. A long while before? A. Yes, during the year; 
during 1927. 

Q. Sometime during 1927? A. Yes. 
Q. Do you know how long before December it 

was? A .. Well, I couldn't state that. 

20 

40 
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Q. vVas it a 111atter of 1nonths before? A. Yes; 
1nonths before. 

Q. So1ne n1onths before? A. Yes. 
Q. vVhat was the trouble with hiin at that time, 

before Decen1ber? A. I was his lodge doctor, so he 
would drop in once in awhile for co]ds, for slight 
ailn1ents. 

10 Q. vVhen you were called in to see hin1-what 
·was the date? A. November 27th. 

' Q. "\Vhat was his condition on November 27th, 
when you saw hiin? A. He sent for ·n1e on account 
of bleeding fro1n the gums. That was the main 
thjng he sent for me for. 

Q. And was that an you found the n1atter with 
hiin at that time? A. No, I mean that is the main 
thing he sent n1e for. Of course he-I don't know 

20 whether I can say this-he sent for 111e because he 
had been bleeding f r0111 his gu1ns fro1n I think the 
previous day. 

Q. The history that he gave you was that the 
previous day hiH gu1ns started to bleed? A. Yes, 
and he did not succeed in stopping the bleeding. I 
remember he told 1ne that he had kept a handker-
chief on his 111outh all along since the previous day. 

Q. Since the day before he had tried to stop it 
with a handkerchief and had been unable? A. 

30 Yes. 
Q. And did _he have any nose bleed that day '? 

A. Yes, nose bleeds, yes. 
Q. The same day? A. The same day. 
Q. And had he had those before? A. vVell, I 

don't know about that. 
Q. You did not get any history of nose bleed be-

fore the day before? A. No. 
Q. And wa.s that all that was the 111atter with 

40 hbn when you were first called in? A. Well, he 
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was not feeling well; he was pale, he was a sickly 
man, a sickly-looking man. 

Q·. I-le looked sick? A. Yes. 
Q. And looked pale? A. Well, yes; he was very 

sick. 
Q. And what did yon do with hiin? A. ·vv ell, I 

just prescribed so1nething. I kept hiin under ob-
servation for a couple of days, and waited until 1 o 
Novembe1· 29th, and then I got the suspicion of this 
benzol poisoning, and advised hiin to go to the hos-
pital, and he refused it. 

Q. It was on the 29th that you believed it was 
benzol poisoning? A. Yes, that was the first ti1ne 
I had the suspicion of benzol poisoning. 

Q. You did not think it was benzol when you saw 
him on Noven1ber 27th? A. No. 

Q. And then on the 29th did you send him to the 
hospital? A. Yes, sir; I advised hiin to go to the 20 

hospital, but he refused to go. He did not want 
to go. 

Q. And 'Yhen did he go to the hospital? A. I 
think Dece1nber 2nd, I guess. 

Q. Dece1nber · 2nd he went to the hospital'? A. 
· They sent for 111e again on Dece111ber 2nd, and at 
that time he acceded to n1y advice. 

Q. And did you treat hiin in the hospital? A. 
No. 30 

Q. He was taken care of by the hospital doctors 
in the hospital? A. Yes. 

CROSS -E,XAMIN ATION BY NIR. :MARKLEY : 

Q. How 1nany times did you see hiin? A. Three 
times. 

Q. The first tin1e was Nove1nber 27th? A. Yes, 
sir . 

40 
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Q. A11d at that ti1ne you did not have any sus-
picion of benzol poisoning at all, did you? A. No. 

Q. And then on Nove1nber 29th you saw him the 
second tiine? A. Yes. 

Q. And then you had a suspicion it might be 
benzol poisoning? A. Yes, 'Sir. 

Q. Aud then you recommended he go to the hos-
10 pital? A. Yes. 

Q. And he would not accede to that request, 
would he? A. "\Vell, yes; he did not want to go; 
he refused to go. 

Q. And then when you saw hbn on December 
2nd, you advised hi111 again to go to the hospital? 
A. Yes. 

Q. And he went on December 3rd, didn't he? A. 
"\V ell, I couldn't say that. 

Q. And you did not see him after that? A. No; 
20 that is the last I seen him. 

CROSS·E ;XAMINAT'ION BY l\1R. :McLAUGHLIN: 

Q. Benzol poisoning, Doctor, is a rather unusual 
disease, isn't it? A. Fro111 my experience, yes. 

Q. And in the history you obtained in the first 
instance, did you find out about his e1nployment? · 
A. Yes, sir. 

Q. And that was generally about him being 
30 n~ixed up with varnish, was it? A. Yes, sir. 

Q. And within two days these sy1nptoms of his 
connected in your 1nind with benzol, did they? 
A. Yes, sir. 

Q. And thereafter you sent hiin to the hospital'! 
A. Yes, sir. 

Q. In addition, Doctor, to the condition of his 
gums that you have told us about, and also you said 
he was pale, didn't you-- A. Yes, sir. 

40 Q. [Continuing.] "\Vhat else did you observe when 
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you were there? A. Well, he was feeling weak. 
He told n1e he had not slept, he did not sleep the 
previous night on account of bleedi~g fr01n this · 
gums, and on account of being nervous. 

Q. Did he say anything about dizziness, Doctor? 
A. Yes, he was feeling dizzy. 

Q. You had a history of dizziness, did you? A. 
Yes, sir. 

Q. Did he appear to you to be-- A. [Inter- 10 
posing.] Oh, another thing: spots, I remember 
now; he showed some spots on his lungs. 

Q. And did he appear to you to be in an ane1nic 
condition? A. Yes, sir. 

Q. From the 'Sympt01ns you observed, coupled 
with the history that you had of his exposure to 
benzol, you diagnosed it as benzol poisoning, did 
yon? A. I said "probably benzol poisoning." 

Q. And that was confirn1ed by the autopsy later 20 
on? A. Yes, sir. 

Q. As to Mr. Iannazzo having had chronic benzol 
poisoning, are you satisfied as to that now, Doctor, 
that he did have it? 

:Mr. Markley: I object to that question. The 
doctor has not said that, and the doctor is not 
qualified. 

The Court: The question 1nay be answered. 
Mr. Markley : Exception. 30 

Counsel for defendant Great A1nerican 
Inde1nnity Oo1i1pany prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q. [Read.] A. Yes, sir. 

Mr. McLaughlin: Now, regarding the fol-
lowing hypothetical question, if the Court 

40 
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please, there is so1ne basis for it already in the 
record, but I will produce and have here in 
court whatever other a_dditional evidence there 
will be necessary to cmnplete the basis of the 
said question. 

Q. Doctor, prior to August of 1927, was Mr. Ian-
nazzo healthy, in your opinion? A. Yes, sir. 

10 Q. Knowing, as you do, that, prior to August, 
Mr. Iannazzo was a healthy man, and assuming 
that on August 8, 1927, he went to work at an occu-
pation in which he was exposed to benzol, and from 
which you obtained a history of exposure to benzol, 
and that shortly after going to work he began to . 
develop sym ptmns characterized by nervousness, 
dizziness, listlessness, loss of appetite, and gener-
ally not feeling well, all of which symptoms became 

20 1nore noticeable by the early part of October, and 
then, as you say, you saw him on November 27th, 
with the sy1npto1ns that you did find, which you 
have just testified to-in that situation, Doctor, 
isn't it probable that this man contracted this 
benzol poisoning shortly after he started his occu -
pation in August, with the poisoning becoming 
worse in his syste1n by October? 

30 

40 

Mr. Markley: I object to that as ilnmaterial, 
incon1petent and irrelevant. The doctor has 
not been qualified to testify on benzol poison-
ing, and there is no proof in the c.ase to 
sustain many of these alleged facts which Mr. 
McLaughlin says he is going to prove. 

The Court: Mr. McLaughlin pron1isesto pro-
duce those facts; and, subject to a n1otion to 
strike out, the question 1nay be answered. 

Mr. Carpenter: May I now object on this 
ground: the question asks him the one thing 
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only: isn't it fair to say that the 1nan con-
tracted benzol poisoning at a particular time, 
and whether it got worse and he died on that 
particular ti1ne. In other words, the doctor 
cannot give his opinion. This calls for an 
answer yes or no. 

[ Question read.] 
10 

Mr. Carpenter: ,v e are not concerned with 
October-what tiine in October? 

Mr. McLaughlin: I a1n concerned with Octo-
ber. 

The Court : The question may be answered 
and an exception noted. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Counsel for defendant Great A1nerican 
Indemnity Company prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

A. Yes, sir. 
Q. And that, becmning worse in October, he died 

20 

as a result of that poisoning on December 8th, is 
30 that true? A. Yes, sir. 

Q. Isn't it probable, Doctor, that the result of 
the poisoning fron1 the exposure to benzol was in 
the man's syste111, as testified to, in the early part 
of October, and that in that situation he had in 
him at that ti1ne what caused his death later on, 
December 8, 1927? A. I do not understand the 
question. 

[ Question read.] 
40 

" 
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Mr. Markley: I object to the question on the 
san1e grounds as I urged to the previous ques-
tion. 

The Court: The objection will be overruled 
and an exception noted. 

l\1r. Carpenter: vVill you allow me one too, 
Judge? 

The Court: Yes. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted a8 ground of appeal. 

Counsel for defendant Great American 
Inden1nity Company prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

A. Yes, sir. 

REiDIRE:CT-EiXAMINAT 'ION BY lVlR. CARPENTER: 

Q. Doctor, do you think that the fact that Mr. 
Iannazzo continued to work with the benzol day 
after day, the continued accumulation had any 
effect on his syste1n? 

l\1r. McLaughlin: I do not think that is 
proper redirect-examination, and I object to 
it on that ground ~ 

The Court: The question 1nay be answered. 

Counsel for defendant American Mutual 
Liability Insurance Company prays an ex-
ception to this , ruling of the Court. 

Exception noted as ground of appeal. 

A. Yes. 
40 
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Q. Explain what you n1ean by that, Doctor. A. 
,vhat I 1nean by this? 

Q. Yes. A. I mean by continued exposure of 
this benzol poisoning these benzol fumes had an 
accumulating effect, and accumulation gathered-
what we call cun1ulative action-that is what I 
mean. 

Q. That is what caused the dan1age, is it? A. 10 ,v ell, the cumulative action of this poison on the 
blood and the bone marrow causes this plastic 
anemia and causes this effect. 

Q. ,v en, is it possible to ·say on what particular 
day it was complete? A. No, it is not possible. 

The Court: What do you mean by "com-
plete''? 

The Witness: Well, it is possible it is the 
date of death; that 1s the day on which the 20 
action is complete. 

JOSEPH Bosco sworn in behalf of plaintiff. 

DIR.ECG_'I-EiXAMINATION BY l\1R. CARPENTER.: 

Q. ~Ir. Bosco, you are the foreman of the Texti-
lea ther Company, aren't you? A. Yes, sir. 

Q. And did you know this n1an Bruno Iannazzo 30 
in his lif eti1ne? A. Yes, sir. 

C~. You were his boss, weren't you? A. Yes, sir. 
Q. ,vhat work did he do? A. He worked as a 

strainer. 
Q. Straining what? A. Straining what we call 

dope. 
Q. And dope is-- A. A combination of--
Q. The con1position which is spread on cloth to 

make the imitation leather? A. Yes, sir. 4:0 
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Q. In the factory you call the 1naterial "dope"? 
A. Yes, sir. 

Q. That is the san1e thing as a paint, isn't it? 
A. Yes., sir. 

Q. And how 1nuch of that n1aterial did he handle 
per day? A. ,ven, I wouldn't say exactly; about 
1,500 pounds. 

10 Q. And how n1uch benzol was there in the mate~ 
rial at that tin1e? A. About twenty-five per cent. 

Q. About twenty-five per cent? · A. YeB, sir. 
Q. This n1aterial ca1ne to him in what kind of 

container? A. In a can of about 250 pounds. 
Q. And what ·was it his duty to do with the mate-

rial in the can? A. He ,:vould take it and pour it 
into another can that had a pump on it, and it went 
through this pun1p, through the strainer. 

20 
Q. vVhat kind of a strainer did you use? A. 

,v en, a strainer of 90-mesh. 

30 

Q. VVas it iron or hags? A. VVell, he strained it 
through the bag and through this iron mesh also; 
he used both. 

Q. Did he have to put his hands in the material? 
A. He had a knife to scrape the sides of_ the can. 

rrhe Court: That is, he worked right over 
the can, did he? 

The vVitness: Yes, sir; right over the can. 

Q. This was. a matter of pouring one to the other 
rather than mixing it? A. Pouring jt from one can 
into the other can, and then straining it through 
this bag or 90-mesh. 

Q. And how 1nany hours a day did he work? A. 
Ten and one-quarter hours. 

Q. ,vhat kind of a room did he work in? A. Well, 
a roo111, I should judge, about 75 feet wide and 150 

40 or 125 feet long. 



147 

Joseph Bosco-Direct . . 

Q. And how close was the nearest window? A. 
I should judge about 25 feet. 

Q. And there was a stairway coming upstairs 
very close to him, wasn't there? A. VVell, the stair-
way was about 25 feet away. 

Q. About 25 feet away? A. Yes, sir. 
Q. And this was the upper story of the factory? 

A. Upper story of the factory; yes, sir. 10 
Q. And had you had any other strainers con tract 

benzol poisoning, to your knowledge? A. No, sir. 
Q. This was the first one? A. Yes, sir. 
Q. And when did Mr. Iannazzo go to work for 

you. A. Son1etiine in August, I think. 
Q. And what was the last day he worked? A. 

Sometime in N ove1nber. 
Q. Nove111ber 26th-we will assu1ne that is the 

date. ,v e will prove that later. A. So1nethi:ng 20 
like that. 

Q. Now, as f.ar as you knew and could see, what 
was his condition up to the last day he worked? 
A. VVell, he seen1ed to be the same to me. He did 
not seem to, have no change. 

Q. Did he work steadily. A. Yes, sir. 
Q. He was out just a few half days or a few 

days between August and the last of November? 
A. Yes, sir. •) 

utl 
Q. And did he complain to you about feeling ill? · 

A. No, sir. 
Q. And did he work right on to the end of the day 

on the 26th of N ove1nber? A. I think he did. 
Q. He did not report to you that he was ill when 

he left that day, did he? A. No, sir. 
Q. You testified in the compensation hearing, 

where the case was handled by the An1erican Mu-
tual, did you not? A. Yes, sir. 40 

New Jersev StateLibrary 
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Q. vVere you consulted at all by the Ameri can 
Mutual or questioned about the facts of this case 
at all before that trial? A. No, sir. 

Q. vVere you asked to c01ne by the Americ an 
Mutual, or were you subpcenaed by the petition er, 
lVlrs. Iannazzo? A. I was subpcenaed by the peti-
tioner. 

Q. You were not even as 1ked any question s by 
IO Mr. McLaughlin, who represented the insuran ce 

co1npany, were you? A. No, sir. 
Q. Did you have other n1en working close in the 

factory to Mr. Iannazzo? A. vVell, I did, but I 
don't know their names now. 

Q. vVho worked closed by hiin? A. Yes, sir . 
Q. Did any of these other n1en get benzol poiso n-

ing? A. No, sir. · 

20 CROSS- E1XAMIN ATION BY MR.. MARKLEY : 

Q. His regular hours were ten and one-qua rter 
hours a day? A. Yes, sir. 

Q. And he perfor1ned his work during tho se 
hours? A. Yes, sir. 

Q. And did he work overtime? A. I couldn 't t ell 
you whether he worked overtin1e or not. 

Q. On ·Saturdays did he work all day, t en and 
one-quarter hours? A. vVell, he would work eight 

~v hours on Saturdays and get paid time and one-half 
for it. 

Q. He worked up until the last day, the 26th of 
N ove1nber, 1927? A. Yes, sir. 

Q. And made no complaint? A. No, sir. 
Q. And he did his work properly? A. Yes, sir. 
Q. You noticed no change in him? A. No. 
Q. And he was paid a salary right up to that 

tin1e, wasn 't he? A. Right up to that time; yes, 

40 
sir. 
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CROSS-EXAMINAT'I .ON BY MR. McLAUGHLIN: 

Q. You told the truth in the Compensation 
Court, didn't you? A. Yes, sir. 

Q. And in telling the truth you testified sub-
stantially as you have today, that this n1an was 
working in benzol since August 8, 1927? 

Mr. Markley: I object to the form of the 
question. I think the part that "you are now 1 O 
telling the truth" is in1proper. vVe assu1ne 
that is so, without putting the question. 

The Court; That is the assumption. 

Q. vVell, it is true that he was working in benzol 
since the day he started to work in the plant? A. 
Yes, sir. 

Q. And there was no question in your mind, from 
the time he died, that he died of benzol poisoning, ~O 
was there? 

Mr. Markley: I object to that. 
The Court: I sustain the objection. 

Q. There is no question now, is there, in your 
mind, but that Mr. Iannazzo died of benzol poison-
ing? 

Mr. Markley: The sa1ne objection. 
The Court: I will sustain the objection. 80 

Counsel for defendant American Mutual 
Liability Insurance Company prays an ex-
ception to this ruling of the Court. 

Exception noted as ground of appeal. 

Q. Y·ou say that nobody else in the Textile plant 
had benzol poisoning? A. I didn't say the Tex-
tile plant; I said alongside of him, where he was 
working. :10 
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Q. Nobody else that you know of had benzol 
poisoning? A. vV ell, I knew somebody else. 

Q. And on or about or shortly after the time that 
Mr. Iannazzo died you people discontinued benzol, 
didn't you? A. Yes, sir. 

Q. And is it true that you have moved or are 
n1oving out of the state entirely-the plant? 

Mr. Markley: I object to that. 
The Court: I sustain the objection. 

Q. Did you know an en1 ployee down at your 
plant na1ned Peter Osborne? A. I don't remem-
ber. There might have been a Peter Osborne, but I 
don't remen1ber. 

Q. Where did you say-what part of the plant 
did you say Iannazzo worked? A. On the second 

20 floor. 
Q. Isn't it true that Peter Osborne worked on 

the second floor on or about the tilne Iannazzo was 
there, and that Osborne contracted benzol poison-
ing? A. Not that I know · of. 

30 

Q. Do you remember Osborne at all? A. I don't 
ren1ember him; he may have worked there, but I 
don't remember him. 

Q. Other than Mooney, do you reme1nber any 
other benzol case? A. No, sir. 

REDIRECT-ElXAMINATION BY MR. CARPENTER: 

Q. By the way, those cans that came with 250 
pounds of dope in them were covered? A. Yes, 
sir. 

Q. And they went away covered? A. After they 
were strained, yes. 

Q. All he did was to handle them, fro1n the time 

40 
they ca1ne to him covered, put the1n through a 
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strainer, put on the cover and throw them off 
again? A. Yes. 

RECR.OSS-E 1XAMINAT10N BY :MR. MCLAUGHLIN: 

Q. Well, he would scrape the sides 
as you have told us? A. Yes, sir. 

of the cans, 

Q. Lean over and scrape the sides 
A. ,vith a knife, yes. 

of the can? 

The Court: vVere they the benzol cans 1? 
The Witness: No, they are t~e solution with 

the benzol in it. 

By l\1:r. Carpenter: 
Q. How long a knife did he have? A. Oh, I 

should judge about fourteen inches long. 

By the Court : 
Q. This solution caine already prepared? A. 

Yes, sir. 
Q. That is, you did not n1ake up the solution 

with the addition of the benzol to it in your plant? 
A. vVeJl, they n1ade the solution downstairs, and it 
was brought upstairs, and it was brought to this 
strainer. 

10 

20 

Q. Now, all he did was to strain a solution which 
had been prepared downstairs, is that right? A. SO 
Yes, sir. 

By :Mr. Carpenter: 

Q. He had nothing to do with the n1ixing of the 
solution at all, did he? A. No, sir. 

Mr. Carpenter: I wi.ll call Mr. Boyle. I am 
only calling l\1:r. Boy le to prove the days this 
man worked and the days he was out. 40 

• 
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The Court: If that will be admitted, you 
need not call him. 

Mr. Carpenter: It is made by him, and I 
have the payrolls made by him to show. 

Mr. :Markley: I have no objection, if you 
say that is accurate. 

lVlr. Carpenter: Mr. Boyle 1nade it. I don't 
know anything about it. Mr. Boyle made it 
from the payroll. 

l\1r. ·McLaughlin: No objection. 
10 l\1r. Carpenter: That will save a little time. 

20 

30 

I will offer in evidence that statement of the 
tiine Mr. Iannazzo worked for us, showing his 
time out. 

l\fr. McLaughlin: I think the jury ought to 
know. You can read it if you want, or I will 
read it. 

lVlr. Carpenter: Yes. Mark it. 

[Docu1nent referred to is received in evi-
dence and n1arked Exhibit P-10.] 

Mr. Carpenter: I will read this for the in-
formation of the Court and jury [reading Ex-
hibit P-10]. The last five weeks he did not 
lose any time. 

w ALTE.R A. SCHUMACHER sworn Ill behalf of 
plaintiff. 

DIREC'l'-EXAMIN ATION BY NlR. CARPENTER : 

Q. What was your position with the Textileather 
Company, 1\1:r. Schun1acher? A. General office 
work. 

l\1r. Carpenter: I call on the American Mu-
tual to produce a letter written to them by Mr. 
S,chumacher, dated Decen1ber 8, 1927. 

:M:r. :McLaughlin: Let me see the carbon, 
40 l\1r. Carpenter, and maybe i we can save time. 
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Mr. Carpenter: That i8 the first notice of 
the claim. 

Mr. McLaughlin: No objection. 
1'1r. Carpenter: Counsel does not produce 

the original and consents that I use a copy. 

[Docu1nent referred to is received in evi-
dence and marked Exhibit P-11.] 

Mr. Carpenter: I will read it to the jury 
[reading]: 

"Newark, N. J. 
December 8, 1927. 10 

"American Mutual Liability Ins. Co. 
1 7 William Street, 
Newark, N. J. 
"Gentlemen: 

"Referring to conversation which the writer 
had with your office this morning, we confirm 
having advised you that we learned today in-
directly that Bruno Yenatzo of 5·9½ Hayes 20 
Street, Newark, wa:S in the City Hospital in a 
serious condition. 

"This. is the first knowledge we had of any-
thing being the 1natter with this party. Our 
records show that he has not reported for work 
since Nov. ·26 last. ,v e also learned today 
through other channels that Dr. Fasano is 
his family physician. So1ne one fr0111 the City 
Hospital called us up yesterday whose na1ne is ')0 Dr. Bevincentis, and stated one of ~our men is u 

seriously ill and they are trying to diagnose 
the case and inquired whether any of our men 
ca1ne in contact with any acetanilid. 

"Kindly advise us at once about the accident 
report for the above party. 

"Very truly yours, 
TElXTILEATHER CORPORATION, 

W. A. SCHUMACHER.)) 40 
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I call on the defendant to produce a letter 
written by the plaintiff to the American Mu 
tual, under date of Dece1nber 13th, 1927. 

Mr. McLaughlin: Have you a copy, Mr. 
Carpenter? 

Mr. Carpenter: Yes, but I want the original 
and the enclosure. 

Mr. :l\fcLaughlin: ,v ell, I would not have 
the original. 

:l\!Ir. Carpenter: VVell, why wouldn't you? 
10 Mr. :l\!IcLaughlin: Because I carry copies 

Jnyself. "\Vhat date is it? 
Mr. Carpenter: Dece1nber 13th. 
:Mr. McL,aughlin: ,v en, I have a copy of it 

-no, here is the original [handing document 
to :l\!Ir. Carpenter] . 

Mr. Carpenter: I offer the original, pro-
duced by :l\!Ir. McLaughlin. 

[Letter referred to is received in evidence 
20 and marked Exhibit P-12.] 

:l\1r. Carpenter [Reading] : 
"Textileather Corporation. 

"Newark, N. J. 
Dec. 13, 1927. 

"A111erican :Mutual Liability Ins. Co. of Boston, 
17 ,villiam Street, 
Newark, N. J. 

30 "Gentlemen : 

40 

"'Ve attach hereto letter and stat1neut re-
ceived from the Newark City Hospital under 
date of Decen1ber 10. 

"vVe have written the1n stating that we have 
referred this , matter to you for your attention. 

"Very truly yours, 
TEXTILElATHEiR CORPORATION, 

W. A. SCHUMACHER/) 
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Have you got the state1nent from the hos-
pital that accompanied that? 

Mr. l\1cLaughlin [Producing document] : 
This is a statement from the hospital. It is a 
copy of the statement fro1n the hospital; that 
is all that I have. If you have anything else, 
let me know and I will be glad to cons.ent to it. lO 

Mr. Carpenter: Here is what I called for. 
Maybe you have got the re,ceipted copy-a re-
ceipted bill fro1n the hospital. 

Mr. McLaughlin : No, I have not. 
l\1r. Carpenter: It says so in this letter. 

This- is the letter fro1n the hospital, which was 
enclosed. 

Mr. l\farkley: Is this marked, Mr. Carpen-
ter? 20 

Mr. Carpenter: It acco1npanied P-12 [read-
ing]: 

"Newark City Hospital, Newark, N. J. 

"Textile-ather Co. 
Newark, N. J. 

"Gentlemen: 

"December 10, 1927. 

"You are hereby notified that personal in-
jury was received by Bruno Ianazzo, 591/2 
I-Iayes St., Newark, N. J., while engaged in 
your e1nploy, as a laborer, on or about Dec. 3, 
1927, and that con1pensation will be claimed. 

"We desire to call your attention to the 
Act, termed the E1nployers Liability Act chap-
ter 95 paragraphs 13, 14 and 15 which entitles 
us to compensation. 

80 

40 
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"vV e are therefore forwarding statement for 
treat111ent rendered, which we trust will re-
ceive your pr0111pt attention. 

"Very truly yours, 
[Signed] EARL H. SNAVELY, M. D. 

Medical Director." 

Have you got the state111ent that was ren-
dered by the hospital, Mr. McLaughlin? 

Mr. McLaughlin: No, I have not. 
Mr. Carpenter: I next call on the defendant 

10 to produce a letter written the 19th of Decem-

20 

30 

ber to you. 
lVlr. Markley: The A1nerican Mutual? 
lVlr. Carpenter: Yes. 
Mr. McLaughlin : What is the letter? 

[lVlr. Carpenter exhibits docu111ent to Mr. 
McLaughlin.] 

Mr. Carpenter: Shall I offer this copy? 
Mr. McLaughlin: I haven't the original. 
Mr. Carpenter: May I use the copy? 
lVlr. McLaughlin: Yes. 
lVlr. Carpenter: I will offer, then, these three 

letters, the letter and the reply-a letter from 
the A1nerican lVlutual to Textileather, accident 
blank, and letter to the American Mutual, en-
closing it. 

[Docun1ents referred to are received in evi-
dence and n1arked, as one exhibit, Exhibit 
P-13.] 

Mr. Carpenter: This is a letter fro111 the 
An1erican Mutual Liability Insurance Com-
pany to the Textileather Co111pany re Bruno 
Iannazzo [reading] : 

"December 16, 1927. 

"Attached you will find an accident report 
40 in connection with the above matter. Please 
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be advised that yon are to affix your signature, 
retain one copy for your records, send one 
copy to the Departinent of Labor and return 
the others to this office. 

"Yonrs ve1·y truly, 
AMERICAN lVI uTu AL LIABILITY INS. Co. 

M. COHEN, P. 
Branch Claims 1Vlanager.'' 

'fhe next day-no, Dece1nber · 19th-Mr. 
Schumacher wrote this letter to the A1nerican 
Mutual [reading] : 

"Newark, N. J. 
Dec. 19, 1927. 

"An1erican Mutual Liability Ins. Co. of Boston, 
17 Willian1 Street, 
Newark, New Jersey. 

aRe Bruno Yenctzo. 
"Gentlemen : 

"Referring to your letter of the 16th, w~ 
enclose herewith accident report in connection 
with the above matter, and have sent one copy 
to the Departn1ent of Labor at Trenton. 

"Very truly yours, 

TE:XTILEATHER CORPORATION, 

VV. A. SCHUMACHER." 

Q. Now, 1Vlr. Schu1nacher, when did you first 
learn that 1Vlrs. Iannazzo had co1nmenced a pro-
ceeding in the Departn1ent of Labor and had serverl 
a petition for co1npensation on the American 
Mutual? A. After the hearing. 

Q. Did any copy acknowledged 
come to your attention? A. No, sir. 

by Mr. Boyle 

20 

30 

40 
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Q. You are the n1an who wrote these letters to 
the A1nerican Mutual and filled out the blank, 
aren't you? A. I did not fill out the blank; I signed 
the blank. 

Q. Who filled in the blank? A. The American 
Mutual. 

Q. And were you at all consulted by then1 about 
preparing for ti·ial? A. Not at all. 

JO Q. Did they give you any copy of the answer they 
had filed? A. None whatsoever. 

Q. And, after the hearing, what was the next 
thing that happened'? A. After the hearing, yes. 

Q. vVhen Mrs. Iannazzo got a judg1nent for com-
pensation? A. I knew nothing whatever about the 
case after those letters that I wrote. 

Q. vVell, do you r~n1e1nber the Sheriff coming 
down there and paying you a visit? A. I heard 

20 about it, yes, later in the day. 
Q. He did not see you? A. No. 
Q. He did not take you to jail'? A. No. 

OR0SS-EXAl\IINA'l'I0N BY JVlR. JVlARKLEY: 

(~. As I understand it, l\Ir. Schumacher, you had 
charge of the compensation 1natters for yotu com-
pany? A. So fat as n1aking out the reports, yes. 

Q. And reporting accidents, and so on? A. Re-
30 porting accidents. 

Q. Mr. Boyle, who acknowledged the petition for 
yonr company, he is the gentleman who was up 
here just a 1n0111ent ago, about to take the stand, 
isn't he? A. Yes. 

Q·. What was his position there? A. He was time-
keeper. 

Q. And, as I understand it, this answer ,vhich 
has been offered in evidence as P-4, was not pre-

40 pared by you? A. No, ·sir. 
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Q. It was p1·epared appa1·ently by Clarence B. 
Tippett, who, according to the record in this case, 
is an attorney for the American :Mutual. Did you 
know him'? A. I n1et him on another occasion. 

Q. Diel he con sult you befo1·e filing this answer? 
A. No, sh-; he did not. 

Q. Apparently it is verified by Clarence B. Tip-
pett [reading]: "Of full age, being duly sworn, ac-
cording to law, on his oath, deposes and says, that 10 
he is the agent of 1·espondent named in the fo1·e-
going answer." Did you authorize him to file this 
ans,ver for you'? A. I did not. 

Q. You sent out these notices to the American 
Mutnal that have just been put in evidence by :Mr . 

. Carpente1· '? A. Yes, sh-; I did. 
Q. You sent none to the Great American, did 

'? A 11,.T • you. . _i_,O, SH. 

Q. Now, the petition that was served on your 20 
company by Mr. Boyle , it appears from Exhibit 
P-5, the acknowledgment by the Textileather Cor-
poration of the petition appea1·s to have been April 
30, 1928-do you know what was done with that 
petition after you 1·eceived it? A. No, sir; I never 
saw it before. 

Q. ,vhen did you see it? A. Now. 
Q. For the first time? A. Yes, sh-. . 
Q. And you do not know what Boyle did with it? 

AN · 30 • l' o, sir. · 
Q. So that you did not do anything with respect 

to it yourself? A. No, sir. 

~1r. Carpenter: Mr. Boyle was only a book-
keeper. 

The Court: \¥ho was Mr. Boy le? 
The ,vitness: He was a ti1nekeeper. 

(l Employed in your plant at Newark? A. Yes, 
sir. 40 
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Q. Back in April, 1927? A. Yes, sir. 
Q. Still employed by the company? A. No. 
Q. But he was here today, was he not? A. Yes, 

sir. 
Q. And he was e1nployed by your company in 

April, 1928? A. He was. 

IO CROSS-EXAMINA'l'ION BY NIR. MCLAUGHLIN: 

:W 

Q. You mean Boyle never connuunicated with 
you at all regarding the se1·vice upon hhn for the 
company of the petition? A. No, sir. 

Q. Of your knowledge, did he talk to anyone else 
about it? A. I couldn't say that. 

Q. Well, have you since lea1·ned that he talked 
to, for instance, Mr. Lippn1ann about it? A. No, 
never heard. 

Q. As far as you know, he kept it a secret that 
the petition had been se1·ved on the companyJ is 
that it? A. I don't say that, but I never heard any 
remarks or anyone talk about it. 

Q. Do I understand that you we1·e in cha1·ge of 
compensation matters for your company around 
the period that we have been discussing? A. As 
far as taking ca1·e of the reports, yes. 

Q. And do I understand that you were not con-
30 sulted by the An1erican Mutual about this case'? 

A. No, I was not. 
Q. You mean to say that nobody f1·om the Amer -

ican Mutual went over this Iannazzo matter with 
you? A. Other than the letters that have been put 
in_to evidence. 

Q. I am talking about a conversation with you. 
A. Outside of a man-that inspector of yours being . 
down there afterwards and seeing where the man 

40 worked. 
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Q. Then s0111ebody did talk to you about the 
case? A. Just that one 111an. 

Q. Well, it had to be a person, a human being 
that would talk to you, wouldn't it? , What was his 
name, Mr. Schumacher? A. The san1e man that 
was down on the other case- Crippen, whatever his 
name was. 

Q. Crippen? A. Crippen. 
Q. And he went over the entire matter with you, Io 

didn't he? A. He went over-wanted to see where 
the man worked and what he did. 

Q. And he wanted to know how long he had been 
employed? A. I don't recall whether he asked that 
or not. 

Q. "\V ould you say he did not ask you when he 
first started to work for you? A. He might have 
asked. 

Q. And he found out fro111 you that he had been ~1, 

out on an average of a day a week until the last 
few weeks of his en1 ployn1en t, didn 't he? A. I don't 
believe he asiirnd for that infor1nation. 

Q. And didn't he find out fr01n you, too, that he 
had been working daily with a solution, handling 
1500 pounds of a solution containing 25 per cent. 
of benzol '? A. No, he did not, because I didn't even 
know it 1nyself. 

Q. "\V ell, did you send hin1 on to Bosco again? 
30 A. Not to my know ledge. 

Q. You did not send hi111 into the plant at all? 
A. I believe I went in with hi1n that day, the only 
time he came down. 

Q. And it then developed, didn't it, that Ian-
nazzo had been exposed to benzol? A. He had been 
exposed? 

Q. Yes. I mean that you then told the American i 

Mutual representative that he had been exposed to 
benzol? A. I don 't believe I did. 0 
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Q. ""\Vere you keeping it a secret from him? A. 
o. ""\Vhy should I? 
Q. You kne,,T that the autopsy showed chronic 

benzol poisoning? A. I didn't know what the 
autopsy showed. 

Q. ""\Veren't you interested in that? A. Sure, I 
10 ,vas interested in it. 

Q. You knew that Iannazzo had . died of benzol 
poisoning at that time, didn't yon? A. No, I did 
not. 

Q. Yon know it now, don't yon? A. I know it 
now, from what is repo1·ted. 

Q. And didn 't the repre1-1entatiYe fron1 the Amer-
ican 1YI11tual call your attention to the fact that th e 
Ame1·ican Mutual poJic~· had only been in effect 

20 about a ·week dluing this 1nan's emp]oyment? A. 
No, he did not. 

Q. Yon knew that the Ame1·ican 1\1utt1al polic y 
went on from ::N" oYember 18th'? A. ""\YeJl, what wa s 
- what hai:,; that got to do with it? 

Q. Did you, at the tin1e the po]ic.:y went on , t ell 
them about Iannazzo's condition? A. At th e tim e 
the policy went on? 

Q. Yes. A. No. 
Q. ""\Vhy not"! A. ""\Vhy not'? Becani:-;e it wasn 't 

HP ni:v plac.:e to; I dirln't have c.:harge of the polici es. 

REDIREC'J:-EX.UJIN .NJ'IO~ BY 1\!Iu. CARPENTER: 

Q. As far a8 yon know, Iaunnzzo ,vas all righ t 
np until the 26th of No-rembe1·? 

1Yir. 1YicLangh]in: I objec.:t to that. 
rrhe Cmut: I sustain the objection. 

Q. Did you knov;r an.'·thing was the matter with 
40 Iannazzo prior to the 8th of Deceinber, 1927? 



163 

Jule D. Li pp1nann-Direct. 

Mr. McLaughlin: I object to that. 
The Court: He may not have known him at 

all. 
The vVitness: I didn't know _ him, no. I 

never saw hi1n. 

JULE D. LIPPMANN sworn in behalf of plaintiff. I() 

DIRECT-EXAl\IIN A'l.'ION BY MR. CARPENTER: 
Q. Mr. Lippmann, you are the vice-president and 

general 1nanager of the Textileather Corporation, 
aren't you? A. Yes, sir. 

Q. Did you know Bruno Iannazzo? A. I didn't 
know him personaJly. 

Q. vVere you all the time engaged in the course 
of your b:usiness for the defendant at the plant, 
Brown street and Lister avenue, Newark? A. Yes. 2n 

Q. And when were you first informed that a peti-
tion had been served for compensation on the 
Amel'ican Mutual Liability Insurance Company or 
on your con1pany? A. In the case of Iannazzo, I 
don't believe I ever ,vas informed personally about 
it. 

Q. ""\Vhen did you first hear that the case of 
Iannazzo against your company was going to be 
tried, or that it was on the list., or anything about :-w 
it? A. The first I heard-I had been away on a 
business trip, and when I returned I heard that 
several of our en1p loyees had been su bpmnaed by 
:Mrs. Iannazzo to appear at a hearing. That was 
the first intilnation that I had there was going to 
be a contest of any sort about it. 

Q. ""\Vere you, or your co111pany, to your knowl-
edge, served with any copy of the petition in that 
case? A. No, not to my knowledge. 

40 
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Q. Now, what was the next thing you heard? ,v ere you there the day the Sheriff appeared? A. 
I-Ie appeared in my office, yes. 

Q. How long was that, do you ren1ember, after 
this trial in the Con1pensation Court? A. Why, I 
should say possibly a week; I don't recall the exact 
tiine. 

Q. Had any notice been given to you by the 
10 An1erican Mutual or by the Great A1nerican, or any 

other insurance c01npany, that they ·would not take 
over and pay that judg1nent? 

l\!Ir. 1VIa1·kley: I object to that, as far as we 
are concerned. 

1'he Court: I will sustain the objection. 

Q. ,i\T ell, as to the A1nerican Mutual: had they 
given you any notice that they \vould not pay it? 
A. None whatsoever. • 

2() Q. The first you knew of it was when the Sheriff 
appeared? A. Yes, sir. 

Q. vVas Clarence Tippett, who swore to the an-
swer filed in behalf of the Textileather Corporation, 
in the e1nploy of the Textileather'? A. No, sir. 

Q. Had he ever been acting as atto1·ney for your 
c01npany? A. No, sir; never heard of hiin before. 

Q. And McCa1'ter & English, who appeared and 
defended the case in court, through l\1r. McLaugh-

BO lin, had they ever represented your c01npany be-
fore? A. No, sir. 

Q. Did your co1npany retain the1n or authorize 
then1 to appear and defend that case for you? A. 
"T . .1.~ o, sir. 

CROSS-EXAMINAT 'ION BY Mn.. 1\1:ARKLE,Y: 

Q. I assume your c01npany had its own attorneys 
at that ti111e-you had your own counsel, didn't 

40 you? A. Not represented on the hearing, no. 
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Q. Not in this case, but I mean generally you 
had attorneys representing you? A. Yes ; we had a 
general counsel, yes. 

Q. And you were, I understand, vice president of 
the c01npany? A. That is right. 

Q. And you say you knew nothing about the 
hearing coining on in this case in the Compensation Io 
Court? A. Nothing at all. 

Q. Prior to the time it ,vas to coine on? A. No, 
sir. 

Q. And you did not appear as a witness at the 
trial? A. No, sir. 

Q. You heard about the Sheriff having been down 
to your plant a week or so afterward? A. I was 
present when he caine around. 

Q. I want to refresh your recollection on know- :.O 
ing about this trial. I want to show you a letter. 

Mr. Carpenter: Is it his letter? 
Mr. Markley: Yes, on 1\1:ay 8, 1928. 
Mr. ·carpenter: That is not his letter. 
Mr. 1\1:arkley: '\Von't you let the witness 

speak? 

Q. I want to show you a letter dated May 8, 
1928, that you wrote Mr. Goas, and ask you whether 
that is your letter to 1\1:r. Goas, Deputy ,vorkinen's 30 

Coinpensation Coininissioner, which I have taken 
froin the Newark file of the ,vorlnnen's Con1pensa-
tion Bn1·eau, with a subpama therewith enclosed-
do you remember that [handing witness docu-
ments]? A. [Exa1nining.] Yes, I do, now that you 
refresh n1y inemory. 

Q. Having had your 1ne1nory refreshed, the fact 
is, is it not, that on May 8, 1928, you were served 
with a subpcena for you to appear, and the sub- -HI 
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pama is annexed to the letter, on May 9th, at ten 
o'clock? A. That is right; I recall that. 

Q. At the Department of Labor Building, 9 . 
Franklin street, Newark, to testify in this case, is 
that correct? A. That is correct. 

Mr. Markley: I would like to mark these in 
evidence as one exhibit. 

Mr. Carpenter; vVe do not object. 

[Documents referred to are received in evi-
dence and n1arked Exhibit DG-3.] 

Mr. Markley: May I read this exhibit? 
The Court : Yes. 

[Mr. :Markley reads Exhibit DG-8.] 

Mr. Markley: Attached to that letter is the 
20 subpcena from the New Jersey Department of 

Labor, vVorlnnen's Compensation Bureau, 
State of New Jersey, to J. D. Lippmann, care 
of Textileather Corporation, Lister avenne, 
Newark [reading] . 

30 

At one o'clock the Court takes a recess until two 
o'clock P. M. 

AFTER RECESS. 

JULES D. LIPPMANN resun1es the stand. 

CR0SS-IDXA1VIINAT'I0N [continued] BY MR. MARKLEY: 

Q. ,Now, Mr. Lipp1nann, as I understand it, as the 
result of this letter, you did not appear on the hear-
ing of this case? . A. That is right. 

Q. Is that right? A. That is right. 
40 Q. Whom did you turn it over to? A. Mr. Lott. 
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Q. And Mr. Lott, he appeared, as I understand 
't? A Y . 1 . . es, su·. 

Q. And was a witness in the Con1pensation 
Court? A. That is right. 

Q. Now, then, when you got this notice, which 
showed that there was a case pending against your 
company, did you have any recollection of that case 
at all, that there was such an e1nployee and there 10 
might be such a clain1 or suit? A. I heard so in the 
office. 

Q. You had heard of it previously in the office? 
A. Yes. 

Q. And who in your 
pensation 111atters for 
Schumacher. 

office had charge of coin- · 
your con1pany? A. Mr. 

Q. And the giving of any notice ::;houd have been 
given uy hin1, a::; I understand it? A. Yes. 20 

Q. You did not refer this to your attorney at 
all? A. No. 

Q. You did nothing about it other than what, 
turn it over to lYlr. Lott? A. Turn it over to Mr. 
Lott, to an::;wer and see what would develop at the 
hearing. 

Q. Now, then, have you in your files the com-
pensation petition that wa::; served on your com-
pany, on lYlr. Boyle of- your co1npany'? A. I don't 30 
know. 

Q. You don't know 
not? A. I do not. 

whether it is in the files or 

rrhe Court: I understood it would be ad-
n1itted that it was a copy of the petition that 
j s in evidence in this case. 

lYlr. Carpenter: All we know is that the 
acknowledgn1en t was on file there. I do not 

. know any 1nore than that. 40 
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Q. Mr. Boyle is here, isn't he? A. He was this 
morning. 

Mr. Carpenter: I let hiin go, and it was ad-
1nitted that that statement went in. I cannot 
dispute the fact that we got it. 

Mr. :Markley: You do not dispute the fact 
you got it? 

Mr. Carpenter: I cannot. This is before 
the trial, the last of April. 

The Court: April 30th is the date of the 
acknowledgment? 

l.Vlr. Carpenter: Yes, April 30, 1928. 

CROSS-EXAMINATION BY MR. :McLAUGHLIN: 

Q. You had attended the hearing in the :Mooney 
' case at the 00111 pensation Court on May 2, 192b, 

had you not? A. I attended the hearing; I don 't 
~O know the date. 

Q. It was before the hearing in the Iannazzo 
case? A. That is right. 

Q. At that tin1e weren't you yourself advised by 
Mr. Kohn, of the A111erican Mutual, that the Ian-
nazzo case was coining up on the 9th, and that it 
would be best for you to be present? A. I don 't 
recall it, but it is possible. 

Q. You were not in direct touch with compen sa-
30 tion 111atters, were you, l\1r. Lipp1nann, at that 

tin1e? A. Not dil-ectly, no. 
Q. And Schu1nacher and the others in the plant 

were looking after those things, were they? A. The . 
details, yes. 

Q. Did you, at the plant, have a conference with 
JVlr. Schu111acher and Mr. Lott and JVlr. Bosco, or 
any of the1n, or anybody else, regarding conditions 
at the plant which had resulted in the deaths of 

4:0 Iannazzo and Mooney? A. Yes. 
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Q. And was that in Dece1nber? A. It possibly 
was; I don't re1ne1nber. 

Q. December, 1927? A. It was inunediately 
after--

Q. The deaths? A. Yes. 
Q. And at that time the clailns of both were pend-

ing, weren't they? A. Yes. 

lVlr. Carpenter: By that you n1ean they had 
served notices of the claims? 

lVlr. :McLaughlin: By that I 111ean that the Jo 
clain1s, respectively, of Mooney and Iannazzo 
were pending. 

The Witness: I should say that is right. 

Q. And was it around that tin1e or later that you, 
or so111eone in your plant, was called before the 
Commissioner of Labor to explain about this benzol 
condition? 

lVlr. Carpenter: 1 object, unless there were 20 
any. 

The Court : I think the facts should precede 
the time. 

l\fr. McLaughlin: I will withdraw the ques-
tion temporarily. 

Q. It is a fact that you or son1e other representa-
tive of your co1npany was called before the Co1n-
n1issioner of Labor, regarding the benzol conditions 
at your plant, is it not? A. VVe were requested by 30 
the Conunissioner to attend a conference. It was 
not a subpama; it was an invitation to attend a 
c:onf erence. 

Q. And did you attend? A. Yes, sir. 
Q. And, as a result of that, and the deaths and 

perhaps other things, benzol was discontinued at 
your plant, was it not? 

Mr. Carpenter: I object to that. 
The Court: I will sustain the objection. 40 
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Q. Isn't it a fact that after the deaths of Mr. 
Iannazzo and Mr. Mooney, that the use of benzol 
was discontinued in your plant? A. Yes. 

Q. And isn't it the fact that you are moving or 
have moved your plant out of New Jersey? A. ,ve 
are in the process of 1noving. 

Q. On receiving the subpCBna for attendance at 
1 o Franklin street, at the h~aring in the Iannazzo 

case, you had a talk with Schu1nacher and Mr. 
Lott about the case, didn't you? A. I presume I 
did. I don't recall it. I imagine I would. On re-
ceipt of the subpCBna I probably would have a con-
versation with the1n about it. 

Q. This letter, DG-3, in its last paragraph, says 
that [reading] : "I an1 sending the superintendent 
of this plant, Mr. DeForest Lott, with all particu-

20 lars that will be necessary for the trying of this 
case, and if n1y testimony is necessary I will be 
available on Friday, May 11th." ,vith that refresh-
ing you, :Mr. Lippmann, it is the fact that you did 
have a talk with at least :Mr. Lott? A. That is 
right. 

Q. And arranged with hin1 to have all the par-
ti~ulars necessary for the trying of the case at the 
Departn1ent of Labor on the 9th of :May, at the 
hearing? A. Yes. 

BO Q. I also note in the letter that you had informed 
attorney Rayn1ond H. Cohen, over the telephone, 
of your prior engagement; that is true, is it? A. 
Yes. 

Q. But you did not inform the An1erican :Mutual 
of your prior engagement, and that you would not 
attend? A. I did not, because I heard nothing 
from the American NI u tual. 

Q. With the situation before you that the case 
40 was going to be tried on the 9th of May, and with 
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you snbp<Pnaea for trial, and ,vith you arranging 
to haYe Mr. Lott attend with all the particulars 
necessary, is it true that yon did not inform the 
American Mutual, or have that co1upany informed, 
of what yon were doing? A. I did not personally 
inform them. 

Q. You did not leave instructions to have the111 so 
informed, did you? A. No. 1 o 

Q. But, in any event, you arranged that all the -
particulars necessary for a full presentation of the 
case be at the Compensation court roon1 at the 
hearings? 

::\Ir. Carpenter: I object. That is the third 
tiine counsel has asked that question. 

The Court: The objection wHl be sustained. 

Q. :Mr. Schumacher was at that conference 
called by the Con1missioner of Labor? A. I believe ~O 
he was. 

Q. And at that conference, which I think you 
fix as a1·ound the time of the deaths-- A. I think 
it was imn1edia tely afterwards. 

Q. [Continuing.] The deaths of both :Mooney 
and Iannazzo were discussed, weren't they? 

l\1r. Carpenter: I object, What has that got 
to do with this case? 

The Court : I sustain the objection. 
l\1r. :McLaughlin: It has this to do with it, 

your Honor, because Mr. Schu111acher on the 
stand, if I recall his testin1ony correctly, said 
that he did not know anything about the Ian-
nazzo case. 

The Court: They all knew about the death 

30 

of this 1nan, because a report was made by the 
company. It is not a question of when he 
died, but whether they knew about the petition, 40 
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and the hearing before the Compensation 
Court. 

lVlr. :McLaughlin: I do not mean to say 
that he did not know about the death of 
said he did not know about the death, but I do 
say that the inference, from his testilnony, was 
that he did not know anything about the com-
pensation n1atters arising fro1n Iannazzo's 
death until after the hearing, as I remember 
his testimony. 

The Court: It seemed to 1ne, fro1n what was 
said, that the conference was with reference to 
the use of benzol, in view of the fact that he 
said it was discontinued. 

lVlr. :McLaughlin: And he has already--
r_['he ·vvitness: [Interposing.] I can enlighten 

the Court on it. 
:Mr. ~{cLaughlin: And I think he also said 

that at the conference the deaths of :Mooney 
and Iannazzo were dis.cussed. 

The Court: I will sustain the objection. 

Counsel for defendant A1nerican Mutual 
Liability Insurance ,Cmnpany prays an ex-
ception to this ruling of the Court. 

Exception noted as ground of appeal. 

REDIRECT-EXA :MINAT 'ION BY ~{R.. CARPENTER.: 

Q. This lVlr. Cohen, whom you ·say you called up, 
he was the attorney for ~1rs. Iannazzo, was he not? 
A. That is right. 

Q. Didn't he infor1n you that he is the one that 
had you subpren:::ed? A. I believe he did, yes. 

(1. That is the reason you got in touch with him? 

40 A. rrhat is the only reason I got in touch with him . 

.. 
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DEFOREST LOTT sworn in behalf of plain tiff. 

DIRECT'-EXAMINATION BY MR. CARPEN'IER: 

Q. What is your position with the _ Textileather 
Company? A. Superintendent. 

Q. Did you know Bruno Tannazzo in his lif etin1e? 
A. I did. 

Q. Did he work under your supervision? A. Yes, 
sir. 

Q. Did you have any know ledge, prior to the day 
that he left, which was November 26, 1927, that he 
was ill or clain1ed to 1:1e ill? A. :No. 

Q. Did he n1ake any cmnplaint to you, or ask to 
go off, or anything? A. No. 

Q. He sin1ply left on N ove1nber 26th, and did not 
come back, as far as you knew? A. That is right. 

JO 

Q. I show you a paper and ask you when this 
was given to you [handing witness docun1ent]. A. 20 
[Examining.] I should say about two or· three days 
bef,ore the 9th of l\!Iay, as near as I can recall it. 

'l'he Court: That is a subprena, is it? 
Mr. Carpenter: That is a snbprena to testify. 

On the back it says [reading] : 

"Kindly take notice you are required to pro-
duce, before said tin1e and place, all records 
pertaining to the employment of the said Bruno 

. 30 Iannazzo, deceased, otherwise kno-wn, accord-
ing to your records, as B. Yenatzo, Clock No. 
259." I offer it. 

[Docu1nent referred to is received 1n evi-
dence and n1arked Exhibit P-14.] 

Q. Mr. Lott, was any evidence produced on be-
half of or by the American Mutual, in advance of 
this Iannazzo clain1-any witnesses called at all by 
the American Mutual? A. Not as I recall, no. 40 
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Q. By who1n were you called to the stand to tes-
tify? A. By Mr. Cohen. 

Q. Attorney for who1n? A. Mrs. Iannazzo. 
Q. ,vas anybody down at the plant representing 

the An1erican Mutual, to see you about this case 
before the trial? A. I didn't see anyone. 

Q. Nobody talked it over with you before the 
10 trial? A. No, sir. 

Q. vVhen was the first you knew that a petition 
for compensation had been filed in the Compensa-
tion Court by Mrs. Iannazzo? A. I don't know that 
I ever knew it, until this subpama came in. 

Mr. :Markley: No questions. 

CROSS-IDXAMINAT 'ION BY MR. MOLA UGHLIN: 

Q. Tannazzo worked under your supervision, did 
20 lie?. A Y . . es, sir. 

30 

Q. And do you ren1e1nber when he caine to work? 
A. Not distinctly, no. I know what time he did 
come. 

Q. You were there when he did come? A. Yes, 
sir. 

Mr. Carpenter: ,ve have got the record here 
that shows it. 

Mr. 1\1:cLaughlin: The date is August 8, 
1927. 

Q. vVhen you say you do not re1ne1nber distinctly, 
you 1nean at this ti1ne you do not re1nember the 
calendar date? A. Yes. 

Q. But you do re1nember that when he came there 
you were there .and he worked under you? A. Yes. 

Q. And when he ca1ne there, Mr. Lott, wasn't he 
healthy, as far as you could observe? A. As far as 

40 I know, yes. 
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Q. He seemed a normal, healthy 111an? A. Yes. 
Q. And thereafter, as sho,vn by the record, he 

was out approxi111ately, beginning the week o·f Aug-
ust 23rd, a day a week, untjl the w~ek ending Oc: 
tober 30, 1927, ns shown by your record? 

Mr. :Markley: I object to that. That is not 
an accurate record. According to my records, . 
it is on]y six and one-quarter days that he was lO 
out. 

The Court: I will sustain the objection. 
Mr. Markley: The first day was August 24th. 
The Court: 'l,he first was August 24!h, and 

the last was October 18th, and that was. six 
and one-quarter days. 

Mr. Carpenter: That is right; that is what 
our records show. 

20 
Q. And in accordance with the record, handing 

you P-10, can you tell us why he was out on the 
days the record shows he was out? A. No. 

Q. Have you anything with you, or available, 
that would show why he was out? A. No. 

Q. Do you know whether he was out those days 
because of illness? A. No, I do not. 

Q. In his work at the plant he was working with 
a benzol solution, was he not? A. Yes. 

Q. And is it correct that he handled about 1,500 SO 
pounds of that solution daily? A. That is right. 

Q. 1Yhich -solution contained about twenty-five 
per cent. of benzol? A. That is right. 

lYir. }Harkley: I just have a question with 
respe<-:t to lVIr-. lVIcLaughlin's cross-examina-
tion. 

40 
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CROSS-EIXAMINA'I'.ION BY MR. MARKLEY: 

Q. As I understand it, l\lr. Lott, n:Ir. Iannazzo 
worked in what ·was known as the tub-room, didn't 
he? A. That i,s a typographical error. It is the 
dope room. 

Q. And, as I understand it, that roo111 had about 

10 forty or fifty windows, didn't it? A. Yes. 
Q. And it also had a blower? A. Yes, sir. 
Q. And it had a nu1nber of-doors? A. Yes. 
Q. Is that right? A. That is right. 
Q. And the ventilation, as I understand it, was 

-very good in that rooin? A. Yes, I think it was; 
yes. 

Q. Now, l\lr. 1\1:cLaughlin says to you that this 
man handled this material. That is not accurate, 
is it? I-Ie did not handle the n1a terial, did he? A. 

20 ,v ell, by that you 111ean getting his hands in it? 
Q. Yes. A. No. 
Q. ,vhat happened was, as I understand it, he 

would transfer-what would you call it? A. He 
poured fron1 one can to another. 

Q. It was a liquid n1a terial? · A. A viscous ma-
terial. 

Q. He poured from a large can into a s1nall one, 
and then into a strainer? A. That is right. 

30 Q. And the large container was covered, as I 

40 

understand it? A. Yes. 
Q. And the small container would that be--

A. " Thile the pump was in operation, it was cov-
ered . 

Q. vVould the pun1p pun1p it frrnn the large con-
tainer to the sniall one? A. No. He would dump 
it into a container attached to the pump, and it 
would go through the pun1p into another one. 

Q. And then through this strainer? A. Yes. 
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Q. vVould the pu1np put it through the strainer? 
A. Yes. 

(~. So that his. hands did not cmne in contact 
with the material at all? A. No. 

RE:CROSSi-EIXAMINAT'ION BY l\1R. MCLAUGHLIN: 

Q. Do I understand tl~at while he was pouring 
from the large container to the sn1a1ler container, 
that the large container was covered? A. No, no . 
It had to be uncovered while 1naterial was being 
taken from it. · 

Q. vVhen you say it was covered, you 1nean that 
it ·was covered when it was being brought fron1 
downstairs to upstairs? A. And while it was 
standing there. 

Q. Waiting for use? A. Yes. 
Q. And while it was in use it was uncovered? 

A. Right. 
Q. And it is the large container and perhaps the 

small containe 1r that Iannazzo would scrape after 
he had poured most of the viscous 1naterial out? 
A. That is right. 

Q. And in scraping the n1ateria.l, and in working 
with these cans, you are not able to say that he 

10 

20 

never touched that material, are you? A. No . 30 
Q. As. a. 1natter of fact, he probably did, didn't 

he? A. It is possible that he did. 

REtDIRECT'-EXAl\IINAT'ION BY MR. CARPENTER: 

Q. How many of those cans of that 1na.terial 
would he probably pour out or handle a day? A. 
Possibly fifty. 

Q. About five an hour? A. I should think -so, 
yes. 

40 
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By the Cou1·t : 
Q. I think somebody said that those cans 

weighed 250 pounds a piece, i8 that right? A. The 
la1·ger ones do; yes, sir. 

Q. Fifty cans at 250 pounds each, would be 
12,500 instead of 1,500 pounds. A. That is a mis-
take on my part. :My arith111etic is rather poor. 

By Mr. Carpenter: 
Q. How 111any cans would it be? A. It came to 

hiln in various-size earn-;, s0111e of which are , 300, 
and some 111ay contain as low as 10 or 15 pounds. 

The Court: Six 250-pound cans would be 
1,500 pounds. 

Q. How do you know it vvas about 1,500 pounds? 
A. ,v ell, it is the average a1nount of dope which 
,ve use, which is put through that operation. 

The Court : He handled it all? 
The ,vitness: No, sir. 

Q. You took the gross you us,ed a day, and di-
vided it by the nu1nber of pu111ps, and you know, be-
cause of that, each pu1np handled about 1,500 
potinds a day? A. Yes, sir. 

Q. Is that the way yon got at it'? A. That is 
right. 

:Mr. Carpenter: I no,v offer in evidence a 
computation of these payments, 1nade by ~Ir . 
Stern. 

'rhe Court: ,vhat do they amount to , Mr. 
Carpenter? 

:Mr. Carpenter: They a1nonnt to payment s, 
40 up to :May 14th, of $2,682.06. Interest on tho se 
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several payments to l\1ay 14th aggregates 
$218.60; and the g1·oss to May 1-!th, $2,900.66. 

Mr. Markley: We are willing, your Honor, 
that this may go in as though the representa-
tive might testify as to the correctness of it, 
but we do not wish to agree on the amount 
calculated in this case. 

The Court: If the1·e be any miscalculation of 1, 1 

interest, it is consented by everybody that the 
Court rnay correct it when called to its atten-
tion. 

l\1r. McLaughlin: And my allowing it to go 
into evidence is substantially as Mr. Markley 
stated. 

The Court: The objections will be overruled 
and an exception on behalf of both def end an ts 
will~be noted. 

Counsel for defendant Great A111erican In-
demnity Company prays an exception to this 
ruling of the Court. 

Exception noted as ground of appeal. 

Counsel for defendant American Mutual 
Liability Insurance Company prays an ex-
cept:fon to this ruling of the Court. 

20 

Exception noted as ground of appeal. 80 

CHARLES P. RILEY swo.rn in behalf of plaintiff. 

DIRECT-EXAMINATION RY MR. CARPENTER: 

Q. Mr. Riley, have you the file o·f the Newark 
office of the Compensation Bureau, in the case of 
Iannazzo against the Textileather Company? A. 4-0 
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Yes, sir. This is the info1·mal and this is the foi-mal 
[p1·oducing documents]. 

(l Now, was there an informal hearing in this 
matter before the Compensation Bureau? A. Yes, 
sir. 

Q. On what date? A. Here is the date right here 
[indicating]. There was an informal hearing on 
January 30th. 

Mr. :.M:a1·kley: :May I ask, fo1· the record, what 
the witness is referring to? 

The Court: I believe it is the informal file? 
The ,vitness: It is the informal file; yes, sir. 
The Court: ,vhat in the infor1nal file? 
Mr. Carpenter: This is a notation on the in-

side of the cover of the informal file--
Mr. Markley: Made by whom? 
The ,vitness: By M1·. vVegner, who was the 

Referee at that time. 

(,l. vVhat does that show? A. It shows "the peti-
tioner appeared not." He did not appear. 

The Court: vVhen was the infor1nal hearing? 
Mr. Carpenter: ~January 30, 1928. 

Q. Who appeared for the dependents? A. M1·. 
Cohen appeared for dependent, and Mr. Kohn for 
the American l\1utual. 

The Court: vVho? 
The Witness: Mr. Kohn for the American 

Mutual. 
The Court: Mr. I(ohn? 
The ,vitne~s: Yes, sii-; Kohn. 
Mr. McLaughlin: The san1e name, but spelled 

di.fferently, your Honor. 

Q. vVas there another informal hearing? A. Yes, 
40 sir. 
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Q. ,¥hat was the date'? A. r:rhe next date was 
on Februa1·y 14, 1928. 

Q. February 14, 1928? A. Yes, sir. 
Q. ,Vho appeared? A. lVIr. Cohen appeared for 

the dependent. 
Q. And did anybody appear f01· the AJ.11erican 

Mutual? A. Yes; Mr. Kohn. 
Q. Anybody for anybody else? A. 1'hen there is 10 

another one-and Mr. Dunbar for the Great Amer-
ican. 

Q. [Reading]: "American Mutual willing to com-
promise by paying fifty per cent.", is that right? 
A. Yes, sir. 

Q. [Reading]: "Great A1nerican \vill not recog-
nize the claim, claiming policy cancelled"? A. Yes, 
Slr. 

Q. [Reading]: "To be heal'Cl formally," and then 20 
marked "closed"'? A. Yes, sir. 

Q. [Reading]: "Attorney advised to file another 
formal, to be served upon co1npany" '? 

M1·. Markley: ,Vhat is the object of that? 
Mr. Carpenter: Just a memorandu1n. 1"here 

is no date. It follows the other. 

I off er in evidence, from the file, a letter 
fron1 the defendant A111erican Mutual, dated 
January 7, 1927, to the Compensation Bureau. :1P 

Mr. McLaughlin: No objection. 

[Letter referred to is received 1n evidence 
and 1narked Exhibit P-15.J 
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Mr. Carpenter: [Reading Exhibit P-15]: 
"A111erican Mutual Liability Insurance 

Co1npany of Boston. 

"January 7, 1929. 
"Workmen's C0111pensation Bureau, 
9 Franklin Street, 
Newark, N. J. 

((Re : Bruno Iannoazzo (Deceased) 
Vs: Textileather Co1npany 

Acc. 11. ?.27. 
"Gentlemen: 

"The above is a death case, the deceased hav-
ing died of alleged . Benzol Poisoning, and we 
understand that he left surviving him a widow 

2i I and several children, the widow's na1ne being 
Grace Iannoazzo, who reside at No. 59½ Hayes 
St., Newark. ,ve also understand that she is 

. represented by Attorney Ray111ond H. Cohen, 
of the Military Park Building, Newark. 

"The writer would appreciate your placing 
this case on your informal hearing calendar 
at Newark at your earliest convenience, advis-
ing Mr. Cohen, the attorney, as to the date of 

Bt, such hearing. 
"vVe would appreciate your noting this case 

on your informal hearing calendar at your 
earliest possible 1110111ent, and oblige. 

"Very truly yours, 

AMERICAN lVl U'l'U AL LIABILI'l'Y 

INSURANCE COMPANY. 

MAURICE KOHN, W. 
Branch Clai111s Manager. " 

40 
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Q. You now hand 1ne the f or111al file, so called, 
fro111 the Bureau? A. Yes, sir. 

Mr. Carpenter: I now offer in evidence, fro111 
the Bureau, a notice to the Great A1nerican 
Inde1nnity Company fro1n C. B. Tippett, and 
Mccarter & English, and an affidavit of service 
thereof upon the A1nerican Mutual. 

Mr. Markley: I object to this exhibit, your 
1
,> 

Honor, not on the ground that it is necessary 
to call here these two affiants who n1ade affida-
vit as to service of the notice attached on May 
8, 1928, on the Great A1nerican, but I do object 
to it on the ground that the notice is in1mate-
rial, incompetent and irrelevant here, because 
it is a notice that was served on :May 8th for 
a hearing on May 9th, by the A1nerican Mutual, 
by lVlcCarter & English, representing the1n, and ') 
in no way binding on us in this case, as far as :.. O 
the plaintiff is concerned. 

The Court: It will be ad1nitted, and an ex-
ception 1nay be noted. 

Counsel for defendant Great A1nerican 
Indemnity Company prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Mr. Carpenter: It is a notice, not being 30 

dated, but which is proved to have been served 
on the 8th of May, 1928. 

Mr. 1Vlarkley : For May 9th hearing. 
Mr. Carpenter: It is notice that the for1nal 

hearing in this case will be held on 1Vlay 9th, 
at ten A. M. 

[Document referred to is received 1n evi-
dence and n1arked Exhibit P-16.] 40 
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Mr. Carpenter: I will read it. 
Mr. Markley: I think the affidavit of service 

should be read also. 
lVlr. Carpenter : I will read that afterwards 

[reading Exhibit P-16]. 
The next affidavit is that of a ,Joseph B. 

Hin tlen1ann [reading] . 
Mr. Markley: What time? 
lVlr. Carpenter: The ti1ne is not stated. I 

find a letter here in the file, addressed to 
Mr. :McLaughlin, of McCarter & English, dated 
June 13, 1928. Have you got that, Mr. 
McLaughlin-the original? 

Mr. McLaughlin: vVho111 is it fron1? 
lVlr. Carpenter: I do not know, but I pre-

sun1e fron1 Mr. Goas. 
Mr. McLaughlin: No, I .haven't the original; 

and it is entirely inunaterial, incompetent and 
irrelevant here. 

Mr. ~arldey: The answer of Mr. McLaugh-
lin is in the other file, I believe, to that letter; 
in the Mooney file. 

Mr. Carpenter: Is that the one you offered 
yesterday? 

lVlr. Markley: No . 
Mr. Carpenter: Do you object to 1ny offering 

this? 
Mr. McLaughlin : I do. 
Mr. Carpenter: ·vv ell, did you receive the 

original of it? 
Mr. McLaughlin: I object to this colloquy, 

too. 
Mr. Carpenter: vVhat is that? 
The Court: There is no answer to the ques-

tion, Mr. Carpenter. 
Mr. Carpenter: Very well, you 111ay cross-

40 examine. 
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Cn.oss-E-XAMINAT'.lON BY l\1R. MARKLEY: 

Q. Is the Mooney file here? A. No, sir. 
Q. It will only take a few n1oments to get it, 

won't it? A. Yes, sir. 
Q. You had it here yesterday? A. Yes, sir. 
Q. Under our subpama? A. Yes, sir. 
Q. Now, looking at the infor1nal envelope-that 

is the proceeding which was 111arked "closed"? A. In 
--,;r • 
.1. es, sir. 

Q. By Referee vVegner? A. Yes, sir. 
Q. As appears fro1n his handwriting on the cover 

of the file? A. Yes, sir. 
(l Is that right? A. Yes, sir. 
Q. In that file you refer to the fact that there 

was, in his handwriting, a note of an informal hear-
' ing on January 30th? A. Yes, sir. 

Q. Attended by Mr.-- A. [Interposing.] :W 
Cohen. 

Q. \Vhich Cohen? A. Both 1\1:r. l{ohn, fro111 the 
American l\1utual; and l\1r. Cohen, from depend-
ent's attorney. 

Q. That was on January 30, 1928, was it"? A. 
Yes, sir. 

Q. Does anything else appear under date of Jan-
uary 30, 1928? A. No, sir. 

Q. Now, then, I show you a letter in the file from 
30 Mr. Ray1nond H. Cohen. A. Yes, sir. 

Q. An original letter, dated January 26, 1928. 
A. Yes, sir. 

Q. That is in your informal file, isn't it? A. Yes, 
sir. 

Q. And c01nes from it? A. Yes, sir. 

Mr. Markley: I offer that letter. 
Mr. Carpenter; I do not object. I do not 

kno ·w what it means, but I do not object to it, 40 
anyway. 
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Mr. McLaughlin: I object to that letter here, 
on the ground that it is irrelevant, immaterial 
and incompetent, and not binding on us. 

Mr. Markley: The purpose of it, your Honor, 
is to show that Mr. Cohen, who represented 
the Petitioner, on January 26th, had stated 
that he wanted a for1nal hearing. [Document 
handed to the Court.] I got the enclosure that 
goes with that, and I suppose I ought to let 
your Honor see that-addressed to the Ameri-
can Mutual [handing additional document to 
the Court]. 

The Court: I ·will sustain the objection. 
)!Ir. :Markley: lVIay I have them marked for 

identification? 
The Court : Yes. 
Mr. Markley; The letter and the enclosure. 

20 [Letter referred to 1na1·ked Exhibit DG-J 
for identification; attached enclosure marked 
Exhibit DG-4A for identification.] 

Q. Now, I show you another letter, written by 
Mr. Rayn1ond H. Cohen, attorney of the petitioner, 
dated February 15th, which comes from your in-
f01·n1al file, addressed to Hon. J. 0. VVegner, vVork-
1nen's Oon1pensation Bureau, and ask whether that 
was part of the files you produced here today. A. 

30 Yes, sir. 

Mr. Markley: I offer that. 
Mr. McLaughlin: I object to that as incom-

petent, irrelevant and iinmaterial here. 
The Court : Most of these letters, or copies, 

have been admitted without objection, but 
where there is an objection I am inclined to 
agree with Mr. McLaughlin, that they are not 
in any way bound by a letter that Mr. Cohen, 
who was the attorney for the petitioner, wrote 

40 to these parties. 
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Mr. Markley: Your Honor, this is in co-n-
nection with this reading by Mr. Carpenter of 
the record. If any part of this reco •rd is to go 
in it is n1y contention that the part applicable ' ' to that record ought to go with it. 

The Court: I will sustain the objection. 
lVIr. Markley: vVill your Honor allow Ine to 

mark it for identification? 
The Court : Yes; of course. 

[Document referred to IS Inarked Exhibit 
DG -5 for identification.] 

Q. K ow, then, ref erring to your direct-examina-
tion, with respect to the meinoranduin in the Re-
feree's handwriting on the cover, were you there 
when he wrote it? A. No, sir. 

Q. "T ere you present at either one of those infor-

10 

mal hearings? A. No, sir . 20 
Q. You had no part in thein? A. No, sir. 
Q. And you do not know anything about thein, 

except what you read to l\ir. Carpenter fr0111 the 
cover? A. Yes, sir. 

lVlr. l\1al'ldey: ~l1hen I ask that the witness' 
testin1ony in respect to that be stricken out. 

The Court: Any objection to that? 
~Ir. Carpenter: It is the only record there 

is of the inforinal hearing, that is all; and 
that is the only reason I offered it. I think it 30 
is proper, because both were represented. 

Mr. l\IcLanghlin: I think, as long as that no-
tation has gone in without objection, the testi-
Inony should stay. 

The Court: It did not appear at that time 
whether or not the witness was present and 
knew of this of his own knowledge; and it does 
not appear to be any forinal record of any-
thing, but just a Inen1orandum which was made 
by the Referee. The testimony with reference 4:0 
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to what appears on the folder ·will be stricken 
out, and an exception to that ruling may be 
noted on behalf of the defendant American 
:Mutual and the plaintiff. 

Q. Looking at the forn1al file, I call your atten-
tion to a letter f1·om Clarence B. Tippett, dated 
January 26, 1928. Is that part of you:r for1nal file? 
A. Yes, sir. · · 

l\1r. Markley : I offer that letter in evidence. 
Mr. l\1cLaughlin: No objection. 
The Court: It will be ad1nitted. 

[Document referred to is received 1n evi-
dence and 1narked Exhibit DG-6.] 

:Mr. Carpenter: I think it is conceded in the 
answer, your Honor, that :i\lr. Tippett who 
signed that was the attorney of the American 
~lutual. 

20 The Court: Yes, I think that appears. 
1\1:r. Mal'ldey : Yes. [Reading] : 
"Bacon & Tippett 
Attorneys and counsellors at law 
247 Park Avenue, New York. 

"January 26, 19:28. 

"Mr. vV. E. Stubbs, Secretary, 
vVorkn1en's C0111pensation Bureau, 
State House, 

30 Trenton, N. J. 

40 

"Dear Sir: 
"Re: Claiin Petition No. 7776. 

Grace Ia nnazzo V'S. Textile Leather 
Corp. 

"vVe send you herewith for filing respond-
ent's answer in duplicate. 

"Very truly yours, 
CLARENCE B. TIPPEIIT." 
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Q. I show yon a notice of hearing for ten A. l\L, 

April 11, 1928, addressed to Clarence Tippett, ·with 
acknowledgment of due and legal service by hiln, 
under date of :March lG, 1928. Is that part of your 
formal file? A. Yes, sir. 

l\lr. :Markley: I offer that. 
~Ir. :McLaughlin : So objection. 

[Docu1nent referred to is received 1n evi- 10 
dence and marked Exhibit DG-7.] 

1Hr. 1'1arkley: May I read it, sir? 
The Court : Yes. 
Mr. :i\1ark_ley: [Reading] : 

"New Jersey Depa1·tment of Labor, ,v oi-k-
men \.; Compensation B1ueau, rrrenton, N. J. 

"Notice of Hearing. 

"Grace Iannazio, Petitioner, V'S. rrextileather, 20 
Respondent. 

"7776-39-28. 

"To Clarence Tippett, Atty., 247 Park Ave., 
New York. 

"I hereby notify you that the above claim pe-
tition will be heard by n1e on 10 A. M. ,v ed-
nesday, Apd. 11, 1928, at 9 Franklin St., New-
ark. 

"If you fail to appear the petition will be 80 
disposed of in your absence. 

"Harry J. Goas, Deputy Con1missioner, 9 
Pranklin St., Ne,vark, N. J. 

"Dne and legal service of a copy of the 
above notice of hearing is hereby acknowl-
edged :Mar. 16, 1928. 

"C. B. TIPPETT. 

"I{indly sign one copy of this notice and 
return it to the Official issuing it." .JO 
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Charles F. Riley-Cross. 

Q. Referring to the forn1al file again, I call your 
attention to the carbon copy of a letter dated ,June 
13, 1928, addressed to attorney Gerald :McLaughlin, 
lVlcCarter & English, attorneys, Prudential Build-
ing, Newark, N. J.; 1·e Textileather Company vs. 
Iannazzo and lVIooney; No. 7776 and 77 48. Is that 
part of your formal file? A. Yes, sir. 

10 lVlr. ~Ia.rkley: I would like to mark this, 

20 

30 

40 

your Honor, for identification. I understand 
~lr. McLaughlin objects to it as this time, as 
he did a 1noment ago. 

[Docun1ent referred to is marked Exhibit 
DG-8 for identification.] 

l\ir. :Markley : In view of 1ny subprena with 
the ,vitness, I would like to have the witness 
go and get the other file, in the :Mooney case, 
,v hich is the correspondence in respect to this 
question, which I understand will only take a 
few n1inutes. 

The Court: Yes. The witness will get the 
:Mooney file. 

lVlr. McLaughlin: No questions. 
~Ir. Carpenter: I call on Mr. McLaughlin to 

produce the notice of the April hearing that 
was served by ~lcCarter & English. 

Mr. Markley. The only one I have been able 
to find, l\fr. Carpenter, is the one of May 9th, 
of w"'hich you put in a copy. 

l\lr. :McLaughlin: There has been no state-
1nent 111adei in this case or outside of this 
case, that l\1cCarter & English served any 
notice of the hearing o.f April 9th. ,v e were 
not in the case at that time, but notice was 
served direct by registered n1ail by the Ameri-
can Mutual upon the Great A1nerican. 
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:Maurice Kohn-Direct. 

l\Ir. Carpenter: \Vhat ·was the date? 
l\1r. :McLaughlin: April 9th. 
i\Ir. Carpenter: I call on you to produce the 

notice served by the American ,:Mutual, served 
by Great A1nerican on April 9th. 

l\'lr. Markley: I haven't any such for1nal 
notice. 

l\1r. l\IcLaughlin: A registered letter. 10 
~fr. :\Iarkley: I haven't got that, either. I 

looked for it and I cannot find it. 
)1r. Carpenter: Is Mr. I{ohn here, who 

wrote this letter? 
l\Ir. McLaughlin: Mr. Kohn is right here. 
:;.\Ir. Carpenter: Take the stand, ~1r. Kohn. 

MAURICE I{OHN sworn in behalf of plaintiff. 

DIRE C'l'-EiXAMINAT'IO:N BY MR. CARPENT 'ER: 

Q. )fr. Kohn, are yon in any way connected with 
the American l\!Iutual Insurance Company? A. 
~ot at the present ti1ne, no, sir. 

Q. \Yere you on April 9, 1928? A. I was. 
Q. ·yvhat ,vas your position? A. Branch Clailn 

)Ianager. 

20 

Q. Did you on that da.te write a letter to the 80 
Great American Inde1nnity Company? A. I be-
lieve I did. :May I see it? 

[Document handed to the witness.] 

The vVitness [Exa1nining docu1nent] : The 
letter is dated April 9, 1928. 

Q. ,vha.t did vou do in connection with that let-.., 

ter? A. I had this letter-I dictated this letter, 
signed it, had it regi.stered, and addressed to the 41, 
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?,la urice Kohn-Direct. 

Great An1erican Indemnity Con1pany, No. 1 Lib-
erty street, New York City. 

Q. ,7'1ha.t is this copy that 
hand? A. That is a copy of 
which was 1nailed to them on 
the1n that a hearing--

vou have in vour ., ., 

the original letter 
that day, advising 

Mr·. :Markley: I object to ·what the letter 
. says. 

Q. How was that copy n1ade? A. 'rhis is the 
copy of the original letter. 

Q. vVell, how was it n1a.de? How do you know 
it is a copy? A. It was taken from the files of the 
cmnpany. 

Q. ,ven, was it copied, or is it a carbon copy? 
A. That is a carbon copy of the oi-iginal. 

20 Q. Have you got the regjstry receipt for tha t let -
ter frmn the post office? A. I believe it is. in the 
file ; yes, sir. 

Mr. Carpenter: I call on :M:r. :McLaughlin 
to produce it. 

lVlr. 1\1arkley: vVhere was it sent? 
The ,vitness: No. 1 Liberty street, New 

York City. 
The Court: Is that adn1itted to be the ad-

30 dress. of the Great An1erican? 
Mr. Markley: Yes, that is the address. 
The Court : And the date is? 
The ,vitness: April 9, 1928. 
lVlr. McLaughlin: ,v ould you 1nind letting 

me see the copy for a moment, please? 

[Docu1nent handed to l\1r. :McLaughlin.] 

l\lr. McLaughlin : I do not see any regis-
4 O tered receipt here. 



193 

:Maurice Kohn-Direct. 

Nir. Carpenter: I gave Mr. Markley notice 
to produce this letter. Have you got it, Mr. 
Nlarkley? 

Mr. Markley: No, I have not' 
The ,l\1itness: I had it last night, and I put 

it in the other file. 
lVlr. McLaughlin: ,v ell, I can produce it. 
The Court: ,vhat do you mean, the Mooney 

file? lO 
The Witness: Yes. 

Q. Do you mean that you have the original re-
ceipt for this letter from the Great A1nerican? A. 
Yes, sir. 

Q. ,vhe1·e js it now? A. It is in the files of the 
case which is similar to this. 

Q. ,ven, what i8 the name of that case? A. The 
case of Nloonev vs. The Textileather Con1panv. 

J ., 90 
Q. ,vhere is that file that has that registry re- -

ceipt in it? A. In Nlr. l\1cLaughlin's office, I be-
lieve. 

Q. You belive it i8 in Nlr. McLaughlin'8 of-fice? 
A. Yes, ·sir. 

Q. But you have proof that this letter was re-
ceived by the G1·ea t American, have you? A. Yes, 
sir. 

Nlr. Carpenter: I now offer it in evidence. 
Nlr. :iVIarkley: I object to it aR not proper :-w 

proof. 
The Court: I suppose that is subject to ob-

jection. 
Mr. Carpenter: May I call your Honor's at-

tention to this: ·we now have proof that this is 
a carbon copy of a letter written to the de-
fendant. 

The Court: He says he has the proof, but 
that is not produced here. 4u 
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:Manrice Kohn-Dhect. 

lVlr. Cal'pente1·: 'fhat is all 1·ight. ""\Ve do 
not have to have 1note than p1·oof of mailin g. 
""\Ve now have proof not only that thi s is a 
trne copy, but that it ·was sent by mail to th e 
defendant, receipt was acknowledged by the 
regular channels of the post office, and I have 
given notice to the defendant to produc e th iR 
particula1· letter. 'fhat being so, I think we 
have c01nplied with the secondary evidence 
rule . Vle do not have to produce the 01·igina l 
registry 1·eceipt. If this man says thi s was 
n1ailed in a United States post office box , th at 
is enough; bnt he says it is temporaril y out of 
hand, and I thin 1k that strictly compli es with 
even larger proof than you usnally ha ve of 
proof by mail. 

Mr. :Markley: I do not see any tefer ence to 
that in the notice. This is the notice to pro -
duce [indicating document]. I still object 
to it, that the proof is not sufficien t . 

Mr. Carpenter: That notice said "wr itings 
and den1andH concerning the compensation 
claims above-mentioned, and the cmnp ensat ion 
action and dependen c~T thereof , comm enced by 
Grace Iannazzo against the pl aintjff , sent , de-
livered or mailed to the defendant by 1\1cCarter 
& English, or Ame1·ican Mutual Liabili ty In-
surance Cmnpany, or any officer or adju ster of 
American Mntual , or b;v Clarence B. Tip pett ." 
'l"'hat is as broad as I could 1nake it. 

lVIr. Markley: Nothing ahont this pa rtic ular 
letter. · 

Mr. Carpenter: All letterH. 
The Court: I ,vill snstajn the objection , anrl 

an exception nu1y be noted. 
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lVIa u1·ice Kohn-Cross. 

CROSS-EXAMINATION BY lVIR. McLAUGHLIN: 

Q. I show you a letter of February 7, 1928,-
rather, a copy of a letter,· and ask you did yon 
write such a letter [handing witness document]. 
A. [ Exa1nining] I did. 

Q. And is that a carbon copy of the original? 
A. This is a carbon of the original that was sent to 
the Great An1erican Inden1nity Co1npany, ad- lO 
dressed "1 Liberty street, New York City." 

lVIr. lVIcLaughlin: I call on the defendant 
Great American to produce the letter of the 
A1nerican Mutnal of February 7, 1928, to it 
[handing document to Mr. Markley]. 

Mr. Markley: I haven't got this letter, 1\1r. 
1\1cLaughlin. ~ehe notice that I have is this 
one that has been put in, and that Mr. Car- 20 
penter served; that is a11 I have been able to 
find. 

Q. After signing that letter, ,vas the letter 
mailed in due course to the Great American, 1\Ir. 
l(ohn? A. The letter ·was mailed to the Great 
American ; yes, sir. 

l\1r. 1\1cLaughlin: I ask that that be 1narked 
for identification. 

Mr. Carpenter: I would like to have the other 30 

one 1narked for identification. 
'l1he Court : It will be. 

[Docu1nent referred to 1s marked Exhibit 
DA-1 for identification.] 

• 
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NI a urice Kohn-Redirect. 

REDIREC'I-EXAMINAT 'ION BY nlR. CARPENT'EIR: 

Q. ,v as that sent by United States mail'? A. Yes, 
sir. 

The Court: Which one are you referring to 
now? · 

:Mr. Carpenter: The second one which has 
been produced. 

Cl How was that sent by mail? A. Ordinar y 
mail. 

Q. Who mailed it'? A. I personally mailed it . 
Q. ,vho mailed the first one I showed you? A. 

I did. 
Q. By United States mail? A. Registered. 
Q. Registered? A. Receipt. 

The Court: Anything on the envelope? 
20 The " Titness: The envelope was the Amer-

3(1 

-:10 

ican Mutual Liability Insurance ·compan y en-
velope. 

Q. Did that lettei· eve1· con1e back to you'? A. 
,vhich lette1·? 

Q. Were either of these letters 1·etu1·ned by the 
1nail as undelivered'? A. They were not. 

Mr. Carpente1·: I now renew n1y offer. 
Nir. ~1:al'ldey: I object on the ground , first, 

that it has not been p1·oven that ,ve hav e re-
ceived it, and that these letters are incompe-
tent, irrelevant and innnatei-ial. 

The Court : It was for lack of proof th at has 
just been put iri that I sustained the objection, 
so I am inclined now to adn1it it. If it was 
n1ailed as the ,Yitness had p1·eviously fail ed to 
testify, and had a return card on it, or th e 
name of the sender, and it has never been re-
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Maurice Kohn-Redirect. 

tm:ned, the presumption is that it was received. 
Therefore, the letter will be admitted. 

Mr. Markley: · 1\1:ay I also put my objection 
on the ground that, assu1ning t~1at it was prop-
er_ly n1ailed and received, that it is incompe-
tent, iln1naterial and ii-relevant as far as bind-
ing this defendant. 

Before it is n1arked, I would like to ask a 10 
question about it. 

By 1\Ir. Markley: 
Q. -vv ere you in the practice of mailing these let-

ters yourself? A. :My registered mail; yes, sir. 
Q. You we1·e the manager of the office? A. Yes, 

sir. 
Q. Did you have an office boy? A. No, sir. 
Q. Did you have a girl stenographer? A. I had 20 

several girls; yes. 
Q. ,vho ordinarily sent out the mail? A. The 

mail girl. 
Q. You had a mail girl to do that, did you? A. 

Yes, sir. 
Q. And you, a8 manage1·, did not have the duty 

thrust upon you, as manager, to take care of and 
deliver mail to the post office, did you? A. The 
mail was never delivered to the post office. We had 
a post office box in the building. 30 

Q. ,v ell, did you deliver it to the box in the 
building? A. No, sir. 

Q. You had many lette1·s going out, didn't you? 
A. Ordina1·y . 111ail; yes, sir. 

Q. I-low 1nany"? A. Oh, I should say, offhand, 
probably 100 or more. 

Q. And you now say that you can remember per-
sonally going to the post office? A. Yes, sir. 

c:r " Tith thi8 Jetter of April 9th? A. Yes, sir. 40 
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Nla urice I{ohn-Redirect. 

Q. And personally delivei-ing it the1·e yourself'? 
A. Yes, sir. 

Q. And getting a receipt for it'? A. Yes, sir. 
Q. Can you pick out any other occasion in 1928 

when you did that? A. I only registered two letters 
in 1928. 

Q. You, personally? A. Yes, sir. 
1 o Q. But you had many that ,Yere regh;tered, didn't 

? A ~T • you. . .1..._o, sn·. 
Q. You 1nean to say that all during 1928 the 

Ame1·ican 1\1utual, in its Newark office, only had 
two registered lette1·s? A. A8 far as I can rem em -
ber, those wete the only two registered letters sent 
out from the Newark office; the1·e were two. 

The Court: I thought you said this Jetter of 
February 7th was 01·clinary mail. 

20 The ,vitness: That was ordinary mail. That 
was another letter, pertaining to the other 
case, which was 1·egisterecl. 

Q. Now, this one, I unde1·stoocl you to say, that 
1\1r. McLaughlin produced, you also 1nailed that? 
A. That was 1nailed in the ordinary 1nail. 

Q. Diel you put it in the n1ail? A. I did, sir. 
Q. So your mail girl did not take care of that? 

A. No, sir. 
31) Q. You personally went out and mailed it? A. 

That letter was put on my desk and signed ]ate at 
night. 

Q. And you remember distinctly going out to the 
mail box in the building and mailing it, do you? A. 
Yes, sir. 

Q. Do you remember any othe1· occasion in 1928 
when you did that with ordinary mail? A. There 
were several occasions when I signed the mail, at 

JO night, when the girls were gone, and mailed them. 
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Maurice Kohn-Redirect. 

Q. Can you re1ne1nber any other specific letter? 
A. vV ell, there were very many of then1. 

Q. But you can pick this one out and specifically 
remernber this, in all of the hundreds of letters 
that went out? A. I remember that one very well; 
yes, sir. 

[Docu1nent referred to is received in evi-
dence and 1narked Exhibit P-17.] 

The Court: That is the letter of April 9th. 
Mr. Carpenter : I off er the other one in evi-

dence, your Honor. 
The Court: It will be admitted. 
'Mr. Markley: Subject to my objection that 

I stated with respect to the first letter. 

By the Court : 

10 

Q. This letter, you say, ·was 1nailed by you? A. 20 
Yes, sir. 

Q. This one of February 7th? A. That is the 
registered letter that you referred to. 

Q. Did it have your company's card on it? A. 
Yes, sir . 

Q. And I suppose it had postage on it? A. Post-
age; yes, sir. The envelopes are stan1ped; stamped 
envelopes. 

Q. And it has never been returned? A. Never 30 
been returned. 

The Court: It will be admitted. 
Mr. Carpenter: I now offer DA-1 for iden-

tification in evidence. 

[Docu1nent referred to is received 1n evi-
dence and 1narked Exhibit P-18.] 

Mr. Carpenter: I will now read them in the 
correct order of their dates, rather than their 40 
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:Maurice Kohn-Recross. 

n1arking [reading docu1nent dated February 7, 
1928, marked Exhibit P-18]. 

The other one, dated April 9, 1928, is fro111 
the American Mutual to the Great A111erican 
Indemnity Co111pany, re Bruno Tannazzo [read-
ing Exhibit P-17]. 

10 This letter is not registered; return receipt 
requested. 

RECROSS -EXAl\lI~ATION BY JVIR. MCLAUGHLIN: 

Q. Mr. I{ohn, after writing the letter of Febru-
ary 7, 1928, notifying the Great A1nerican Indem-. 
nity Co111pany of the infor111al hearing on Febru-
ary 14, 1928, did you appear at the inforn1al hear-
ing, as has been testified to ·here? A. I did. I was 

20 present at two hearings. I was present at both 
hearings. 

30 

Q. By "both hearings " do you mean there were 
two infor111al hearings? A. Two infor1nal hearings; 
yes, sir. 

The Court : ,~Then was the informal hearing 
in April? 

The Witness: April 16th I believe was the 
first formal. 

The Court: Does that give the da.te-P-17? 
Mr. McLaughlin ; The letter of April 9th 

speaks about a hearing April 11th-that is the 
first date of the for1nal hearing, that is not 
inforn1al. Fron1 April 11th there was an ad-
journn1ent to May 9th, at which time the for-
mal case was heard. 

Q. But you are speaking of informal hearings? 
40 A. Infor1nals; yes, sir. 

' ' 
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l\1a u1·ice I{ohn-Recross. 

Q. You were at the first informal hearing of Jan-
uary 30, 1928, is that right? A. I was. 

Q. And at that time was the informal put over to 
P ebruary 14, 1928 '! A. It was adjourned to that 
date; yes, sir. 

Q. And your letter of February 7th was to give 
notice to the Great A111erican Inde1nnity of the ad-
jonrned rlate , February 14th? 

10 
Mr. Markley: I object to that as improper. 
The Court: I will sustain the objection. 

Q. On February 14th, Mr. I{ohn, did you appear 
at the informal hearing? A. I did. 

Q. Did anyone appear at that hearing in this 
case for the Great American Inde111nity Company? 
A. Yes, sir. 

Mr. Markley: I object to that as immaterial, 
. t t d . 1 t iO 1nc01npe en an irre evan . 

The Court: That ·was the one of February 
14th? 

Mr. McLaughlin: Yes, sir. 
The Court : The answer n1ay re1nain. 

Counsel for defendant Great An1erican In-
demnity C0111pany prays an exception to this 
ruling of the Court. 

Exceptjon noted as ground of appeal. 30 

Q. vVho appeared for the Great American? A. 
A 1\1:r. Dunbar. 

RECROSS-EXA1\1INAT'ION BY MR. lVIAR.KLEY: 

Q. Mr. Dunbar is now e1nployed by your cmn-
pany, isn't he? A. I don't know. I am no longer 
connected with the American Mutual. 

Mr. Carpenter: Plaintiff rests. 40 
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:Motion for Nonsuit of Defendant Great A111ei-iean 
Indemnity Omnpany. 

Mr. Markley: In behalf of the Great Ameri-
can Indemnity Oo1npany I respectfully move 
for a nonsuit on the following grounds: 

Under the contract or policy of insurance of 
this defendant, the plaintiff, upon occurrence 
of any accident, shall give inunediate written 
notice thereof to the co1npany-that i8, to the 
defendant-with the fullest inforn1ation ob-
tainable. Plaintiff shall give like notice, with 
full particulars, of any claim 1nade on account 
of such accident. If thereafter any suit or 
other proceedings are instituted again8t the 
en1ployer, he shall inunediately forward to the 
insurance company every su1nmons, notice oi-
other process served upon hiin; nothing else 
contained in the policy shall relieve the em-
ployer of his obligations to the insurance com-
pany with respect to notice, as herein im-
posed. 

Now, we urge that the plaintiff failed to pei--
form that condition precedent in the policy in 
one or more of the following respects : 

FIRST: The plaintiff, upon the occurrence of 
this allegeq accident or injury, did not give 
ilnmediate written notice thereof to the de-
fendant. 

SECOND: Plaintiff did not inunediately upon 
the occurrence of this alleged accident or in-
jury, give to the defendant in1n1ediate notice 
thereof, with the fullest information obtain-
able. 

THIRD: The plaintiff did not give to the de-
fendant in1n1ediate notice of the clain1 1nade on 

iO account of this accident or injury. 
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:Motion fo1· N on~mit of Defendant Great A111erican 
Inde111nity Cmnpany . 

• 
FOURTH: The plaintiff did not give to the 

defendant i1nn1ediate notice, with full partic-
ulars, and forward the sum1nons, the notices 
or other process served upon it, on the insti-
tution of the action or proceeding instituted 
against the plaintiff by Grace Iannazzo. As 
a 1natter of fact, no notice of any kind was 
given to the Great Ainerican Inden1nity Coin- 10 
pany in this case until after the a ward of the 
Co1npensation Bureau. · 

SECOND: After the death of Bruno Iannazzo 
on December 8, 1927, the plaintiff, 'l'extileather 
Corporation, sent notice to the defendant, 
A1nerican :Mutual Liability Insurance C0111-
pan y, together with the for1ns. rrhe A1nerican 
:Mutual was thereafter in charge of the case. 
The proof is undisputed that they filled out 2o· 
the for1ns, sent then1 to the plaintiff who ex-
ecuted the1n arid returned the1n. The proof 
is undisputed that the answer was filed by the 
A1nerican Mutual after those f or1ns were filled 
out and the entire handling of the case was in 
charge of the A1nerican Mutual in connection 
with the plaintiff. The proof is that the notice 
of clai1n, that the papers that ca1ne fro1n Grace 
Iannazzo to the plaintiff, were sent with a 80 
notice of claim by the plaintiff to the A1nerican 
:Mutual and that the defendant, A111erican 
NI utual, in response to the notice of claiin re-
ceived fro1n the Textileather Con1pany, sent in 
the forn1s and sent in the correspondence, re-
quested the execution o'f the compensation 
for1ns by the plaintiff and those forins were 
executed by the plaintiff and returned by the 
plaintiff to the An1erican Mutual and the 40 
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:Motion fo1· :Nonsuit of Defendant G1·eat Amei-ic:an 
Inde1nnity Con1pany. 

A1nerican Mutual continued to handle the 
n1atter. 

THIRD: ,v e therefore say that the plaintiff 
and the A1nerican lVlutual together took charge 
of the n1atter. 

POURTH: The plaintiff did not 111ake any 
Hl clain1 or den1and on the defendant, Great 

American Inde1nnity that the alleged claim of 
Grace Iannazzo ca1ne within the tern1s of the 
Great A1nerican Inden1nity's policy of insur-
ance or request or de1nand that the Great 
American Inde1lltnity do anything with 1·e,ped 
to said alleged clain1 until after the judgn1ent 
had been rendered, when for the first time, 
notice was served by JYlcDe1·n1ott, Enl'ight & 

20 Carpenter of what had transpired. vVe say, 
therefore, that the plaintiff cannot now recover 
as against the defendant, Great An1erican In-
demnity Company. 

PIFTH: 1'he plaintiff pern1itted the American 
lVl u tual to take over the defense of the alleged 
clain1, sent the notice of claiin to the American 
lVluntual, sent the proofs of clain1 to the Amer-
ican Mutual, sent the forms with respect to the 

3n clain1 to the A1nerican lVl u tual and did not call 
upon this defendant to do anything. 1'here-
f ore the plaintiff has no cause of action against 
the defendant Great A1nerican Indemnity 
Company. 

SIXTH: The plaintiff elected to hold the 
A1nerican lVlutual as its insurance carrier for 
this alleged clain1 for the death of Iannazzo. 
Therefore there c~n be no recovery as against 

40 this defendant. 
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Inrlemnity Company. 

SEVENTH: The plaintiff is estopped fro1n as-
serting that it has any claim under the policy 
of this defendant b)' 1·eason of its course of 
conduct outlined above. 

EIGHTH: The A1nerican ::.\Iutual is estopped 
to deny by its conduct that it wa8 the insur-
ance carrier for this c] aim. 1 U 

NINTH: rrhP plaintiff in this action has 
failed to prove that the claim for the death of 
Iannazzo and the judgment resulting there-
fro1n is within the coverage contained in this 
defenrlant's policy. As a part of that point 
I 1·efer to Pa1·agraph 7 of our policy, which p1·0-
Yides, and, as stated in our third defense, "'rhis 
agreement shaH apply only to such injuries, 

1 . . . t . ;J b 1 20 persona 1n.1nries, sus -aineu y e1np oyees 
ana by reason of accidents occurring during 
the policy period iiinited and defined as such 
in Iten1 2 or the Declarations." Ite1n 2 of 
the Declarations provides that the period cov-
ered by the policy is fro1n November 18, 1926 
to Nove1nber 18, 1927. The alleged accidental 
injury sustained by Bruno Iannazzo did not 

I 

occur ,vithin the policy period, and therefore 
the plaintiff cannot recover. 30 

The plaintiff, according to the proof in this 
case, was well and worked his full time and his 
full hours; as a 1natter of fact, during the 
policy period the entire tiine lost, according to 
the undisputed proof, was only six and a quar-
ter days. I-Ie worked steadily and was a hard 
worker, and in good health up until December 
3, 1927, and earned his full wages and over-
time up until that time, and there was no 40 
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lVlotion for N on::;uit of Defendant Great American 
Indemnity Company. 

disability proven, actually or otherwise, in this 
case, during the coverage of the defendant. 

TENTH : The con1 pensa tion a ward is not 
binding on this defendant or 1'es ju ,clicata. a's 
to this defendant. 

ELEVEN'PH: This defendant was not a party 
to said con1pensation proceedings-and I point 
this out in our sixth defense-although, under 
the law, if it were the purpose of the plaintiff 
to bring us in and n1ake us a party, they could 
have done so under Chapter 178 of the laws of 
1917, which provides that in the event that it 
is desirable or desirous to hold an insurance 
cmnpany, they can be sued in na1ne for the 
accident which occurred during their policy 
period. That viTas not done here. 

TWELFTH: It is our contention, under the 
proofs, that this accident occurred on N oyem-
ber 26, 1927, and that therefore there is no 
liability under our policy and there should be 
no recovery. 

THIRT·EENTH: The petition for compensa-
tion in the Con1pensation Court for the death 

30 of Bruno Iannazzo does not allege any claim 
for cmnpensation for injury arising out of or 
during the policy coverage of this defendant. 
That petition limits the claim to a claim for 
death occurring on Decen1ber 8, 1927. There-
fore there is no liability on the part of this 
defendant. 

[ Argu1nent.] 
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:Mr. :McLaughlin: On behalf of the defendant 
An1erican J\1utual, I respectfully move for a 
nonsuit upon the following gr~nnds: 

1. That there has been no cause of action 
made out by the plaintiff under its cmnplaint 
against this defendant. 

2. It has not been shown in the plaintiff's 
case that the responsibility for the death of 
Iannazzo waR within the coverage period of the 
policy of the A1nerican :Mutual. 

3. The responsibility under the Co1npensa-
tion Law of this state for the death of Ian-
nazzo has not been shown to be within the cov-
erage period of ~he An1erican :Mutual. 

10 

4. The detern1ination and judg1nent of the ~u 
Compensation Court, dated June 4, 1928 which 
is part of the cmnplaint, fixed and detern1ined 
the period of Iannazzo's e1nployn1ent with the 
plaintiff, _responsible for Iannazzo's death, as 
the period prior to N ove111ber 1, 1927. The 
date of this defendant's policy with the plain-
tiff in November 18, 1927; and under the testi-
mony this defendant is in no wise liable under 
its said policy to the plaintiff for n)oneys al- 30 
1eged to have been expended by plaintiff, or for 
·which plaintiff is or 1nay be responsible for 
con1 pensa tion and expenses in connection with 
or in any way arising out of the illness and 
death of the said Iannazzo. 

5. The period of e111ploy1nent of Tannazzo 
with the plaintiff, responsible for Iannazzo's 
death, as shown by the plaintiff's proofs, was 
that period prior to November 1, 1'927. The 40 
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date of this defendant's policy with plaintiff 
was November 18, 1927; and, as the case 
stands, this defendant is in no wise liable, 
under its said policy to plaintiff, for moneys 
alleged to have been expended by plaintiff or 
for which plaintiff is or 1nay be responsible for 
cmnpensation and expenses arising out of or in 
any way connected with the illness and death 
of the said Tannazzo. 

The Court: The 1notion for nonsuit on the 
part of the defendant the A1nerican Mutual 
will be denied. 

The motion on behalf of the Great American 
will be granted. 

Shortly, the reasons for that a.re these; it 
may be that the proof on the subject of the 
occurrence of the accident, or the disease, is 
in a son1ewhat different position from what it 
was in the Mooney case yesterday, but still I 
think that it has not been proven, by that par-
ticularity which is required, that the accident 
or the illness which caused the death did occur · 
prior to Noven1ber 18, 1927. 

It is true that Dr. Martland in this case 
testified that, in perfor1ning the autopsy, he 
found a condition of profound anemia, with 
n1ultiple hemorrhages in different parts of 
the body and a-regenerative and a-plastic 
ane1nia, which affected the n1arrow of the 
bones, and that, in his opinion, it was due to 
chronic exposure to benzol. He did say that he 
could not tell when the benzol had entered 
into the body of the deceased, but that it was 
exposure to benzol which had taken place over 
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a fairly long period of time-I think it was 
from three to six weeks, to years ; that to affect 
bone n1arrow it usually takes longer than three 
to six weeks, but the first and most important 
consideration in his diagnosis of the condition 
which he found upon his post 1norte111 was the 
continued exposure to benzol, and that it was 
the con tinned accumulative effect which was 1 O 
the 1nost i1nportant. 

He did say, however, that he could not say 
what part of the time that the deceased was 
in the plaintiff's e1nploy caused this cond ition. 
He said that he might have stopped in the 
middle of November and recovered; and, if I 
read correctly the Massachusetts case, if that 
be the situation-that he n1ight have stopped 
in the middle of November and recovered- 20 
then we must take, as the ti1ne when the acci-
dent or illness occurred, the time when he be-
came sick and unable to perfor111 labor. 

Dr. Fasano had been the f a1nily physician 
for over ten years . He said that while he had 
treated Mr. Iannazzo during the year 1927, • 
that he would drop in for a cold or a slight 
illness-he did not indicate that at any time 
during the year 1927, until the 27th day of 30 
November of that year, did he find any symp -
ton1 of benzol poisoning, and even then, on 
that date, he did not diagnose it as benzol 
poisoning, and it was not until the 29th-two 
days after that-that he had a suspicion of 
benzol poisoning, and he advised the hospital. 
The man went to the hospital on December 2nd, 
and, of course, admittedly died of benzol 
poisoning. 

40 
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Now, under Dr. Fasano's testi1nony, his 
treatments of the decedent, as I have already 
said, during the whole of the year 1927-which 
includes, of course, the tin1e when he was in 
the employ of the plaintiff, which was from 
August 8th to the date he stopped, the 26th 
day of N ove1nber-were for slight colds and 
slight illnesses. He did say, in answer to the 
hypothetical question put to hi1n, that, in his 
opinion, this disease was contracted soon after 
August 8th, that it becan1e worse and the man 
died of that poisoning in Dece1nber, and that 
on October 1st he had in his syste1n this condi-
tion of which he died later; b~t, upon further 
examination, he said that it was a continuing 
cumulative effect that produced the disease, 
and the continuous expo-sure that had this 
cumulative action, and that it was not possible 
to say on what particular day it was complete, 
until the day of his death. That is substan-
tially his testin1ony. 

Of course, we have the testimony of Bosco, 
who observed this 1nan, and who said he cou.ld 
not see any difference in his appearance. That 
may be entitled to very little weight. He was 
not a 1nedical man, and probably did not ob-
serve the appearance of Mr. Iannazzo as a 
person would who was called upon to treat 
him. 

Aside from all that, I am treating with this 
condition more pa1-ticularly at this time, be-
cause it was the conclition npon which the non-
suit was granted in the :Mooney case yesterday, 
rather than as being necessarily controlling 
in this case, because I think that the control-



211 

:Motion for Nonsuit of Defendant American Mutual 
Liability Insurance C01npany. 

ling fact in this case is not necessarily the 
n1atter of when this disease was contracted, but 
whether or not the plaintiff i11 this case has 
given the notices required by its policy to the 
Great American. Admittedly, the first notice 
given by the plaintiff to the Great A1nerican, of 
any action against it, was on June 21, 1928, liJ 
after the adjudication in the Compensation 
Court, and after any opportunity which that 
company n1ight have had to participate in that 
hearing, and to defend, on behalf of the plain -
tiff, or ~ven on behalf of itself. It is true that, 
before that adjudication, the American Mutual 
had sent notices of a prelimina1·y hearing on 
the 11th of April, by its letter of February 7th. 
This lette1· is to this effect: "At the request 2() 
of the "'V 01·k1nen's Compensation Comn1ission, 
we are ,vriting to advise you that the above 
case is noted for informal hearing bef01·e the 
Commission in Newark, on Tuesday, February 
14th, at 9 :30 A. 1\L, at 9 Franklin street, 
Newark. It is suggested that you have a repre-
sentative present "- to take part in the pre-
liminary hearing? No, but "in order to see if 
this case cannot be amicably adjusted between 
all pa1·ties interested, and thereby avoiding the RO 
necessity of a formal hearing and additional 
expenses." 

Now, there was a Mr. Dunbar present, who, 
it is insisted, was a representative of the Great 
American. I do not know that that is proven 
in the case, that he was their representative, 

1but assuming that he was, I do not see that 
that makes any difference, because he went 
there, if we are to rely upon this letter of Feb- 4.0 
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ruary 7th, to see if the case could not be 
amicably adjusted. Of course, this letter to 
the Great American was an indication perhaps 
to the Great An1erican that the American J\1u-
tual was going to insist that there was some 
liability on the part of the G1·eat American, but 
it is no indication to the Great American that 
this plaintiff, the plaintiff in this case, was 
going to insist upon that, ·or that the plaintiff 

. in this case expected to enforce its claim, or 
attempt to enforce its claim, or claim that the 
Great A111erican was in any way liable. 

To the same effect are the letten, of April 
9th, advising of the hearing of, I think it was, 
April 16th; and the letter of May 8th advising 
of the hearing of the 9th, to which the April 
16th 1neeting had been adjou1·ned. 

It is true that all these lette1·s may have been 
notice to the Great American that the Amer-
ican :Mutual was going to try to get out from 
under-I 1nean, to pass Hs liability, or a por-
tion of it, to the Great American, but no indi-
cation that there was any claim on the part of 
the plaintiff in this case, the Textileather Cor-
poration, that the Great American was in any 
way liable. 

Now, if it had been the claim of the Texti-
leather Corporation that it intended to rely 
upon the policy of the G1·eat Amel'ican, then 
there ought to have been some notice of some 
kind given to the G1·eat Amel'ican, certainly a 
notice which woulu co111ply with condition F of 
the policy, vvhich required the Textileather 
Corporation to give immediate ,vritten notice 
to the company, with the fullest information 
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obtainable of the occu1-rence of the accident; 
and the Textileather Co1·poration gave no 
notice or any information o_f any kind to the 
Great Amel'ican of the occurrence of this ill-
ness, although it did notify the American 1Vlu-
tual on the very day of the death of this n1an, 
that he was ill, and, late1·, of his death. So June 
21st, as I have already said, after this hearing, 
after the adjudication in the Compensation 

. Cou1-t, was the first inti111ation given by the 10 
Textileathe1· Corporation of any intention upon 
its part to hold the Gi-eat A1nerican; and I 
think that pi-events the Textileathe1· Corpora-
tion fro1n recovel'ing. Xo,v, I an1 not going to 
say that, in the event of this suit having been 
by the 1·epresentative of the deceased man-
that is, refe1·ring to the widow and the chil-
dren-that they would have been prevented 
from 1·ecove1·ing against the Great A1nerican 20 
on that account-I think I have been told in 
this case that the decisions al'e l'athe1· to the 
conti-al'y, whel'e suit was bl'ought by or on be-
half of the pe1·son inju1·ed, 01· those who repre-
sented him. Thi8 is a suit directly by the 
co1·pol'ation whose duty it was to give this 
information, and to give thi8 notice. 

Therefore, a norn:,uit will be entered as to the 
Great A1nerican, and an exception to that rul-
ing, as ground of appeal, 1nay be noted in the 30 
1ninutes. 

Mr. 1VlcLaughlin: 1Vlay I have an exception, 
your Honor, to the denial of n1y 1notion? 

'r he Court : Yes. 

Defendant A1nerican 1Vlutual Liability In-
surance Co1npany prays an exception to this 
ruling of the Court. 

Exception noted as ground of appeal. 40 
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Case. 

The Court: I a1n just wondering if 111y rea-
sons, without re-stating them, for refusal to 
grant a nonsuit yesterday in the Mooney case, 
1nay not take the course of your reasons for 
nonsuit, and be n1ade applicable to this case, so 
far as they apply. 

lVlr. McLaughlin : Yes, sir. 
The Court : Now, that brings this case down 

to your defense; and I a111 just wondering what 
you are going to do about that. 

Mr. McLaughlin: That will take some ti1ne, 
your Honor. 

The Court: You are practically through. 
VVill you need your witnesses here for rebuttal, 
lVlr. Carpenter? 

Mr. Carpenter: No, I will not. 
The Court : Then we will come back Monday 

morning. 

At 4 :26 P. M. court adjourns to Monday, lVlay lD, 
1930, at ten o'clock A. M. 

SECOND DAY. 

MONDAY, lVlay 19, 1930. 

Continued pursuant to adjournment. 

For plaintiff appear lVlcDERMOTT, ENRIGHT & 
CARPENTER ( by JAMES D. CARPENTER, 
JR.). 

For defendant appear MCCARTER & ENGLISH 
( by GERALD Nl. F. :McLAUGHLIN). 

The Court: Now, I guess we are ready for 
40 the defense. 
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Joseph M. Crippen-Direct. 

Mr. Carpenter: Your Honor, juror No. 12 i8 
not here yet. 

The Court: I do not know what has delayed 
the juror. I am wondering _whether you are 
willing to proceed with eleven jurors. 

Mr. McLaughlin : I am. 
The Court: How about you, Mr. Carpenter? 
Mr. Carpenter: I am. 1 u 
Mr. McLaughlin: I offer in evidence the 

transcript of the testi1nony in the Co1npensa-
tion Court, in the case of Grace Iannazzo 
against the Textileather Con1pany, it having 
already been agreed, as the Court knows, that 
it is not necessary to call the compensation 
stenographer, nor to prove the fact that it is 
a true transcript; and the theory of the off er 
is that this is the testimony on which the 00111- . 

., 2() 
pensation Court n1ade its award and found 
its deter1nination and judg1nent, which is al-
ready in evidence in the plaintiff'8 case. 

The Court: It will be admitted, if there is 
no objection. 

Mr. Carpenter: I an1 not going to object to 
it. 

[Transcript referred to is received in evi-
dence and 1narked Exhibit DA-2.] 

JOSEPH 1\!I. CRIPPEN swo1·n in behalf of defendant. 

DIRECT-EXAMINATION BY NlR. l\1CLAUGHLIN: 
Q. Mr. Crippen, in 1927 and 1928, were you con-

nected with the American l\1utual Liability Insur-
ance Company? A. I was. 

Q. In ,vhat department? A. In the claiin depart-
ment. 

40 
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Q. At Newark? A. At Newark. 
Q. And did you have to do with cmnpensation 

1natters? A. I did. 
Q. Do you re1nember the clai111 arising ont of the 

death of Bruno Iannazzo? A. I do. 
Q. And were you engaged in connection with 

that claiin for your co1npany? A. I was. 
10 Q. Did you go to the Textileather Company in 

connection with that claim? A. I did. 
Q. About when was that , Mr. Crippen? A. Along 

about December the 18th or 19th, 1927. 
Q. vVas that after the clai1n had been filed? 

A. That was after we had notice fro1n the Textil-
leat her Company. 

Q. And w hmn did you s.ee in the Textilea ther 
Company? A. Mr. Schun1acher. 

20 Q. He was the n1an, as has been testified to here , 
who had charge of the coinpensation work? A. 
He was. 

Q. What was your conversation with hin1, and 
what did you and he do at the tiine you were there? 
A. I went to the plant and I talked the n1atter over 
with Mr. Schun1acher, and asked lHr. Schu1nacher 
if he would take me to the departinent where ~Ir. 
Iannazzo was e1nployed previous to the time th at 
he left the company, which he did. 

3o Q. Did you have any conversation with l\Ir. 
Schun1acher respecting the exposure, if any, of 
Mr. Iannazzo to benzol? A. I did. He showed me 
the room where l\llr. Ianna.zzo · was working.-h e 
termed it, what he called the dope roo1n, and he 
said the solution that they used in the finishing of 
the leather contained about twenty-five per cent. 
of benzol, and that Mr. Iannazzo had been in their 
employ fro111 the previous August. 

4(1 Q. And did you find out whether or not he had 
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been working with that solution since August? 
A. That he had been working in that department, 
with that solution, since August, up to the time 
that he left, which was in Decemqer. 

Q. Do you recall when the American 1\1:utual 
policy was issued-the date of it? 

l\Ir. Carpenter: I object. That speaks for 
itself. It is in evidence. l 0 

l\fr. l\IcLaughlin: All right. 'l1he date of it 
is Nove1nber 18th 

The ,vitness: 1927. -l\Ir. McLaughlin: 1927. 

Q. Did ~fr. Schumacher in any Viray indjcate 
that on or after that date :i\1r. Iannazzo had been 
exposed to a greater percentage of benzol than he 
had before? 

20 
l\1r. Carpenter: I object to that. Schu-

macher was not there working with hin1. He 
was only a n1an in charge of co1npensation. 

The Court: I will sustain the objection. 
l\Ir. )IcLaughlin: Your Honor, if that is the 

basis of the objection, )Ir. Schu1nacher was 
the n1an with who111 l\1r. Crippen had to deal, 
and he has testified that he ·was familiar, ge·n-
erally, with the-- _ 

The Court: I think :i\Ir. Schu1nacher is pres - 3() 
en t, and you may call hiin for further exami -
nation. 

[At this point juror No. 12 entered the court 
room.] · 

The Court: Are you willing that he should 
assume his place? 

l\1r. Carpenter: Yes. 
:Mr. l\1cLaughlin: Yes. 40 
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Joseph l\tl. Ori ppen-Direct. 

[Juror No. 12 resu1nes his seat in the jury 
box.] 

The Court : As has been suggested, l\tir. Car-
penter, both l\lr. Schumacher and the Vice-
Pr~ident and General :Manager testify that 
l\tir. Scln11nacher was the 1nan who was in 
charge of--

Mr. Carpenter: :Making out these records. 
'rhe Court: )Ir. Schumacher goes further 

than that; he says that he was in charge of 
compensation cases. I believe I a111 going to 
pern1it this testimony. 

[Last question read.] 

Th€ Cou.1·t: I would suggest the question as 
to whether or not he said anything about it, 
one way or the other. 

Q. Did he say anything about it, Mr. Crippen? 
A. Why, I don't think that there was anything 
said about any greater quantities. He had been 
working under the saine conditions right along. 

The Court: Is that what he told vou? ., 

The Witness: 'rhat is what he told n1e. 

Q. What else was said, :i\Ir. Crippen? A. I in-
quired of l\1r. Sclnnnacher at that ti1ne ·who was 

30 the previous insurance carrier on the risk before 
the An1erican :i\Iutual went on it, and he info rmed 
me that it was the Great An1erican. 

Q. And after that, what else, if anything, wa::; 
said? A. Then later there was a petition for a 
forn1al hearing, which was served on the A1nerican 
lVIutual, or a representative of the American 
)Iutual, and I went down to the Textileather Com-
pany and infor1ned Mr. Schu.1nacher that we would 

40 file an answer in response to the petition. 
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Q. And did yon tell hiin anything regarding the 
situation of the A1nerican ~Iutual being only on 
since Nove1nber 18, 1927? 

l\[r. Carpenter: That is very leading. 
'l1he C01ut: IIe ma,, an~nver that ves or no. . ., 

A. ·yvha t was that? 
Q. [Read .] A. I explained to ~fr. Sclnnnacher 

that it was my opinjon that the 1natter was up , to 10 
the Great An1erican and not up to the .A . .1nedcan 
l\1utual, due to the fact we had only been on the 
risk ten days or two weeks when the death occurred. 

Q. And what was his reply to that, ~Ir. Crippen? 
A. He sin1ply said that was up to the insurance 
con1pany. 

CROSS-EXA:.\IINAT 'ION BY :l\tIR. CARPENTER.: 

Q. Have you got any 1ne1norandun1 in your file 20 
of that conversation, made at the time? A.'. I 
made a memorandu1n in n1y book, which I haven't 
got since; I have destroyed that since I have been 
out of the e1nploy of the An1erican :Mutual. 

Q. Did you n1ake any memorandum or report to 
the American l\iutual of that conversation you 
have just related to the jury? A . I think I did. 

Q. Have you got it here? A. I haven't got it 
with n1e; no, sir. 

Q. ·vvhere is it? A. It 1nay be in the file, if Mr. 80 
:McLaughlin has it. 

l\fr. Carpenter: I call on you to produce it, 
l\1r. l\1cLaughlin. 

l\fr. McLaughlin: I haven't it. 

Q. Are you testifying entirely from recollection 
of thiR conversation of a couple of years ago? A. 
I am testif~ing fr01n recollection, because I was very 
fa1niliar with this matter, l\1r. Carpenter. 40 
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Q. How long since you have been in the employ 
of the American :Mutual? You left their employ 
when? A. On the 15th of June. 

Q. vVhat year? A. 192.S. 
Q. You have been away f1·om their employ nearly 

two years, is that right? A. Yes, sir. 
Q. Yon are doing investigating work now, aren't 

. you, and have been ever since? A. ,v ell, I hayen 't 
1 u been doing as 1nuch investigating work now as I 

did when I was with tbe insurance co1npany. 
Q. And you have handled a g1·eat many cases 

since this, hasn't yon? A. Several cases; yes, sir. 
Q. A great many'? A. " Tell, I wouldn't say a 

"great many"; probably forty or fifty. 
Q. Now, you say that you lurre no memorandum 

that you made f1·0111 which yon have refreshed your 
recollection about this conversation with Schu-

20 macher? A. No n1emorandums that I have per-
sonally; no, sir. 

Q. Have you looked for any memol'and um in the 
files of the American :Mutual as near as two year s 
ago? A. I went over the facts with :iYlr. Kenny, of 
the American :Mutual. 

<-l ,vhen? A. About two 111onths ago. 
Q. Did you go over them ·with hin1 last week'? 

A. No, sil-. 
':W Q. Now, was it your idea? Are you the one that 
._ suggested to the American :Mutual that you try to 

avoid responsibility yourself and put it over onto 
the Great American Indemnity Company? 

40 

Mr. :McLaughlin: I object to that. 
The Court: I think the fo1·1n of that q'uestion 

indicates that there i:-; such testimony in the 
case. 

:iYlr. Carpenter: I will consent that it be 
stricken out and ask this one: 
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Q. Did yon suggest to the American :Mutual Lia-
Lility Insurance Company, yonr employer, that yon 
try to avoid reRponsibility of this case and stic·k it 
onto the Gre:it American? 

l\,Ir. 1VIcLanghlin: I object to that. 
The Conrt: The question may be answered. 

A. ~o, sir. 10 
Q. Do y011 know whethe1· that was the attitude 

taken by your company'? A. ~l1hat I don't know . 
Q. Do yon know who it was that took the respon -

:-.;ibility fo1· that decision? 

::.\tfr. :i\tfcLa nghlin: I object to that. 
'J'he eourt: I wi]] r:,n:-.;tain the objection. 

Q. You told 1VIr. Schnmad1e1· that your <.:ompany 
·would take over the defense of the compensation 

20 case and file an anr::;wer? A. I said we would file 
the answer. 

Q. '\Vhen did you tell him that'? A. On 1ny second 
vir::;it down there, after the petition was served on 
the company. 

Q. Do you know the date? A. I think it ,vas 
something about-was it January 7th or February 
7th the petition was served? 

Q. Y mu company had first taken care of an in-
formal hearing in the Compensation Bureau before 30 
that, hadn't yon? A. '\Vell, that I had nothing to 
do with. 

Q. Did yon have anything at all to do with the 
hearings before the Compensation Court? 

lVIr. :McLaughlin: You mean the hearings? 
Mr. Carpenter: Any hearings. 

A. No, sir. 
Q. That is, 1n the Iannazzo case against the 40 
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Anierican :Mutual and the Textileather. A. I had 
nothing to do with that; no, 'Sir. 

Q. You did not even know that they were being 
held, did you? A. No, I didn't have anything to 
do with the111, lYir. Carpenter. 

Q. Did you have anything to do with acknowl-
edging service of the petition for compensation? A. 

10 No, sir. 
Q. Did you even know it had been served on your 

c01npany? A. After I had been giYen a 1nemo-
randum to go down and see lYlr. Schumacher. 

lYlr. McLaughlin: I ·will call lVlrs. Iannazzo. 
I do not know whether the lady will 1·equire an 
interp1·eter or not. rrhe young man with her 
is her son. 

'rhe Court : She speaks Italian'? 
~O :Mr. lYlcLanghlin: Yes, sir. 

The Court: Then you may send for an in-
terpreter. 

lYir. lYlcLaughlin: I 'See lYir. Riley is here with 
the compensation records. Perhaps we can call 
him and put those in. They apply to both 
Mooney and Iannazzo. ""\Ve called him the 
other day and he said he had taken them back 
and left the1n with the Compensation Board. 

The Court : Yes. 
30 Mr. Carpenter: Mr. Riley, will you step up? 

40 
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CHARLES F. RrLI1~Y, previously sworn, recalled in 
behalf of plaintiff. 

DIRECT- EXAJ\lIN' ATION' BY MR. CARPEN'IER : 

Q. Mr. Riley, have you brought this morn ing the 
papel's that you ·were askerl to bring Friday after-
noon, of the :Mooney fi]e? A. Yes, sir. 

Q. Particular ly a letter to lVIr. McLaughlin from 10 
the Compensation Boarrl, or a letter or acknowl -
edgment frmn him? A. Yes, sir. 

Q. Have ,you got the reply? A. ["VVitness pro-
duces docu1nent.] 

Q. This is a carbon . A. [\Vitness produces 
another document.] 

Mr. Carpenter: I now offer in evidence let-
ter to ~Ir. McLaughlin, dated June 13, 1928, 
froin Harry J. Goas, Deputy Co1n111issioner, :lO 
and Mr. :McLaughlin's reply of June 16, 1928, 
regarding this ca.se and also the :Mooney case. 

)Ir. McLaughlin: I object to them as inco111-
petent, irrelevant and immaterial. 

The Court : lVIay I see the ·m? 

[Docu1nents. handed to the Court .] 

The Con rt [ After examining] : They 111ay be 
admitted. 

Counsel for defendant prays an exception 
to this ruling of the Court. 

Exception noted RR ground of appeal. 

[Letter dated June 13, 1928, i8 received 1n 
evidence · anrl 1narkerl Exhibit P-19. J 

[Letter dated June 16, 1928, is received in 
evidence and 1narked Exhibit P-20. J 

30 

40 
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:Nlr. Carpenter [Reading Exhibit P-19] : 

".June 13, 1928. 

"Atty. Gerald :McLaughlin, 
l\1cCarter and English, Attys., 
Prudential Bldg., 
Newark, N. J. 

"In re: Textile Leather Company 
vs. Iannazzo- :Mooney 

No. 7776 No . 7748 
"Dear Sir: 

"Since signing the Deterininations in the 
aboYe cases it has cmne to my attention that 
it, 1night be well to change their phraseology 
son1e-what by reducing 111y findings to the facts 
that usually obtain in the ayerage Determina-

20 tion and eli1ninate any opinion that has been 
included. 

30 

40 

"I would accordingly request that you see 
me this coming Tuesday 111orning, June 19th, 
1928 at 10 A. M. in conjunction with the others 
connected ·with these two cases for an informal 
discussion on the subject. 

"Yours very truly, 
HARRY J. GoAs, 

Deputy Commissioner." 
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[Reading Exhibit P-20] : 

"McCarter & English, 
Counsellors at Law, 
Prudential Iluilding-765 Broa:d Street, 
Newark, N. J. 

"June 16, 1928. 

"Re Textileather ads· Mooney and Iannazzo 10 
No. 7748 No. 7776 

"Honorable Harry J. Goas., 
9 Franklin Street, 
Newark, New Jersey. 
Dear Sir: 

"I beg to acknowledge your letter of the 
13th in the abo,ve, suggesting that I s.ee you 

. next Tuesday, the 19th, at 10 A. M., regarding 
these cases. 20 

"From the looks of things now, this will be 
a physical impossibility for 1ne at that tin1e. 
It happens. that I have a prior Chancery en-
gagement for that morning and four or five 
cases in the Passaic and Essex Circuits, one 
of which I will be actually trying that day. 
If convenient for you, and whoever else js to 
be present, may I suggest next Saturday 1norn-
ing, the 23rd, at any tiine you see fit. Please 30 
let me hear fron1 you as to this. 

"Very truly yours, 
GERALD :McLAUGHLIN." 

' Q. \Vas there any hearing held on that Saturday, 
as suggested? A. That I cannot say. 

Q. Nothing in the file that shows it? A. No, sir. 

40 
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Grazia Ian nazzo -- Direct. 

---- -

CROSS-EXAl\lINAT'ION BY )1R. )!OLAUGHLIN: 

Q. Any further letter in there from Commi s-
siioner Goas to me, -sugge,sting anything further , or 
anything ·whatever to me? A. [Consulting file.] 
No. 

GRAZIA IANNAZZO sworn 1n behalf of defendant 
( through the interpreter). 

DIRECT-E1XA1\1INAT1ION BY ~IR. 1\!IOLAUGI-ILI~: 

Q. Does "Grazia'' mean ' 'Grace"? A. Yes. 
Q. Are you the widow of Bruno Iannazzo? A. 

Yes. 
Q. Did your husband eyer work for the Texti-

20 leather Coinpany? A. Yes. 
Q. ·vvhen did he start work for the Textilea ther 

Company? A. In the 1nonth of August. 
Q. What year? A. 1927. 
Q. Before he went to work for the Textil eather 

Company what was your husband's condition of 
health? A. Good. 

Q. Did you notice any change in his condHion 
after he went to work for the Textile? A. After 

30 a few 1nonths he started, he didn't want to eat 
much. 

Q. Before he had gone to work for the Textile, 
how was his appetite? A. Good; he would be eat-
ing regularly. 

Q. What else did you notice regarding his con-
dition after he went to work for the Textile? A. 
He became very pale, and one day in the month of 
August he had a nosebleed. 

4.0 Q. Anything else that you noticed? A. He was 

• 
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always going backwards; he was beco1ning very 
skinny. 1 

Q. Tell us whether or not his clothes fitted hin1 
as they had before he went to work for the Textile. 
A. They were all too large for hin1 ; they were 
lacking. 

Q. They were what·? A. 'l'hey were too large for 
hi111, entirely too large. 

Q. Did you notice anything regarding his nerves? 1 (, 
A. In the house he did not want to hear anything, 
not even the children talking. He wanted to go 
to bed. 

Q. How did he sleep after he went to the 'rextile 
to work? A. He would not be sleeping freely and 
sound. 

Q. Do you rerneinlJer whetlier or not he had a 
nosebleed or nosebleeds in October? 

Mr. Carpenter: 1 object to that. 'rhat is 20 
very leading. 'rhat suggests everything to her. 

'l'he Court: I will sustain the objection. 

Q. You said that he had a nosebleed in August. 
Did he have any other nosebleeds'? A. I said in 
the n1onth of October. 

Q. October? A. Yes. 
Q. Before he went to work for the Textile, did 

he ever have nosebleeds? A. Never. 
Q. Around the time when he had the nosebleed 31J 

in October, what was his appearance'? A. Not very 
bad. 

Q. With respect to his looks, how did he look, 
Mrs. Iannazzo'? A. He looked a little bad, but it 
did not appear so very bad. 

Q. As later on, you mean? A. Yes. 
Q. And at that time, in October, how was he 

sleeping'? A. He did not sleep so very well; a little 
bad. 40 
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Q. And how was his appetite? A. Little. 
Q. Did you notice anything around that tim e 

with respect to dizziness on the part of your hus-
band'? A. I didn't watch out. 

Q. ,vas he dizzy at that time? 

JVIr. Carpenter: ,vhat tinie? l object. 
Mr. :McLaughlin: In October. 
rrhe Court : I suppose dizziness would be a 

subjective sy1npton1, unless he did something 
to 111anifest it, wouldn't it? 

1VIr. McLaughlin : I guess it would, your 
Honor. 

Q. vVhat was his condition rega1·ding his nerves, 
as far as you saw, in October, JVll·s. lannazzo? A. 
He was a little bad. At night he did not want to 

211 stay up too n1uch; he wanted to go to bed. 
Q. VVill you tell us whether or not you noticed 

these things in son1e degree shortly after he went 
to work for the Textile'{ A. After a 111onth of work 
it started; he didn 't want to eat any 11101·e. 

Q. And at that ti111e did you observe whether 01· 
not he lost any weight? A. He was sta1·ting to get 
bad, but the weight was never exa111ined. 

Q. And at that ti111e, JVIrs. lannazzo, had you 
noticed whether or not he had becon1e pale ·t A. 

'311 · Yes, quickly the col~r changed. 
Q. Isn't it true that by the tin1e he had been 

working in the Textile a couple of 1nonths, which 
would bring it to about early in October, that these 
conditions which you have testified to had beco1ne 
very noticeable? 

Mr. Carpenter: I suggest that ii:i very lead-
ing. 

40 The Court: I will sustain the objection. 
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Q. ,vill you tell us whether or not these condi-
tions, which you noticed shortly after Mr. Iannazzo 
went to work for the Textile, gradually became 
worse? 

))!lr. Carpenter: Again that is leading. 
The Court: You see, there is no alternative. 
Mr. ))!lcLaughlin: I will withdraw the ques-

tion. 
10 

Q. Regarding these conditions, ))!li·s. Iannazzo, 
what happened fron1 the tiine you first noticed 
the1n? A. I don 't understand the question. 

Q. [Repeated.] A. From the first time that he 
told 1ne about his nose in October, he was going 
backwards. 

Q. Did you testify as follows in the Uo1npensa-
t ion Uoui-t, ))!lrs. Iannazzo--

.Mr. Uarpenter: I want to object to that, be- 20 
cause it is improper. 

The Court: I will sustain the objection. 
Mr. McLaughlin: ))!lay I ask the ground? 
rrhe Court: \Vell, 1nanifestly, it is cross-ex-

amination of your own witness, and, unless 
you are surprised at her testin1ony and you 
wish to contradict her testiinony, you are sur-
prised at what she has now stated, then you 
n1ay do that. 

Q. After the nosebleed in October, Mrs. Iannazzo, 
what happened to your husband'? A. Nothing hap-
pened, but he was always bad, always nervous. 

Q. And as to his color, how was his color? A. 
Before, it was well, but after it was going back-
wards, always white. 

Q. And your husband died on December 8th, 
didn't he, 1927? A. Yes. 

Q. At the City Hospital, Newark? A. Yes. 

30 

'4:0 
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CROSS.-E1XAMINA'r!ON BY MR. CARPENTER: 

Q. Mrs. Iannazzo, the first nosebleed that you 
noticed was in October, wasn't it? Not in Aug-
ust? A. In October. • 

Q. And it was at the end of the month of Octo-
ber, wasn't it? A. I don't remember the date. 

Q. And isn't it so that your husband worked con-
tinuously right up until the 26th of November? A. 

10 Yes, he always worked. 
Q. He worked every day during the n1on th of 

Noven1ber, didn't he, up until the 26th? A. Yes. 
vVhen there was work, he would always work. 

Q. And he put in full hours every day, didn't he? 
A. Yes. 

Q. And will you tell the jury whether it was n0t 
in the last of N 0Ye1nber that he began to look 
badly? A. No. On the 27th of N ove1nber he got 
up in the 1norning and he had his blood fron1 his 

:!O nose. 
Q. W (;11, was he all right up to the 27th of No-

vember? A. Until the 27th; he went to work 
the 26th. 

Q. And when he can1e home on the 26th, was he 
all right, as far as you knew? A. No. He felt a 
little bad that night; a little weak. 

Q. Well, when he went to work on the 1norning 
of the 26th, was he all right that n1orning, and able 

:111 to go to work? A. Yes, he could go to work. 
Q. And this attack then ca1ne on suddenly on the 

27th, did it? A. What can I know now? 
Q. Well, is that your recollection, that it came 

on suddenly on the 26th or 27th? A. vVhat can I 
know? 

The Court: Did he have any nosebleeds be-
tween October and this nosebleed on November 
27th? 

40 The Witness; No. 
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Q. And did he eat his n1eals with the fa111ily 
right up until the 26th of November? A. He would 
eat his 1neals, but not 111uch; very little. 

Q. And did you call a doctor in to see him before 
the 27th of Noven1ber? A. No. 

Q. And, so far as you knew, he didn't call on 
any doctor before the 27th of November, did he? 10 
A. No, not until the 27th. 

Q. Did you suggest that he get another job at 
any time? A. When? 

Q. Before the 26th of Nove111ber. A. No. He 
·would never say nothing against the work. 

. Q. And you did not notice any sickness that he 
had prior to this 27th of N ove1nber, except the one 
nosebleed in October? A. Nothing. 

REnIREOT '-EXAlVIINA'l~ION BY ~1:R. McLAUGHLIN: 

Q. But you did notice, from the tin1e shortly 
after he went to work for the Textile, that he had 
become pa.le, had lost weight, had lost appetite, and . 
did not sleep well and was restless, as you have 
testified to on your direct-examination, isn't that 
true? 

Mr. Carpenter: I object. This is not proper 

20 

redirect. 30 
The Court: I will sustain the objection. It 

is already in the evidence. 

HENRY H. !(ESSLER. sworn in behalf of defendant. 

DIREiCT '-E1XA1UINATIO:N BY MR.. :McLAUGHLIN: 

Q. Doctor, you are a practicing physician in this 
state? A. I am. -10 
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Q. How n1any years have you been practicing? 
A. Ten years. 

Q. And a graduate of where, Doctor? A. Cor-
nell University Medical College: 

Q. And connected with what hospitals, if any, 
at the present ti1ne? A. Newark Beth Israel Hos-
pital, Newark City Hospital, Hospital for Crippled 

1 o Children, and Irvington General Hospital. 
Q. ·vvith special reference to occupational dis-

eases and, in particular, to benzol, will you tell us 
briefly what your qualifications are as to those? A. 
I an1 Medical Director of the New Jersey State 
Occupational Disease Clinic here in Newark ; I am 
Chairman of the Conunittee of the American Pub-
lic Health Association on Standards for occupa-
tio;nal disease; I an1 a Fellow of A1nerican Public 

iO Health Association; a 1ne1nber of the International 
Congress of Industrial Accidents and Occupational 
Disease, before whoin I lectured on benzol poison-
ing in Budapest in 1928. I a1n a. me1nber of 
the ,Society of Medical Jurisprudence; President 
of the Industrial Physicians and Surgeons of North-
ern New Jersey; I a1n Vice-President of the New 
Jersey Tuberculosis League, and Chairman of its 
Conunittee in Industry; and Chair1nan of the Com-
mittee on Industrial Health of the Essex County 

:-rn Health Council; and I a1n Sub-chairman of the 
Committee on Lead Poisoning of the An1erican Pub-
lic Health Association. 

Q. ·vvith reference to benzol, Doctor, what is your 
experience as to it? A. ,vhy, in the past ten years, 
since I have been associated with the Department 
of Labor, I have exa1nined close to one thousand in-
dividuals who have been exposed to benzol. I have 
also contacted with all the hospitals in Essex 

4:v County relative to any cases of occupational disease 
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which they n1ight have, and have their· cooperation 
in this state, and seeing those patients. I also saw 
aln1ost all the fatal cases of benzol poisoning that 
died in the Newark City I-Iospita_l. 

Q. Do you recall, Doctor, --whether or not you ac-
tualJy saw Bruno Iannazzo'? A. I cannot say posi-
tively, unless I saw the hosiptal record, but it is 
my belief that I did see him. IO 

Q. Assuming .that Jhnno Tannazzo was a 1nan of 
the age of fifty-seven or fifty-eight, as I recall the 
testimony, and prior to August 8, 1927, was a 
healthy, well n1an, who never had had nose-bleeds, 
and he had had a healthy appetite and slept well, 
and a good color prior to that tin1e; that on August 
28, 1927, he went to the Textileather Con1pany, 
being en1ployed in the "dope" roon1, straining the 
dope finish, using a solution of approxi1nately 1,500 20 pounds in ainount daily, which solution contained 
twenty-five pe1· cent. of benzol; and that in the 
course of his sti·aining the solution, which was a vis-
cous material, he would pour it f1·0111 one can to an-
other, the cans being open at the time; and that 
after he had finished getting rid of all the free 
material out of the large can he would scrape it 
with a knife, about fourteen inches long, to get rid 
of the rest of it, and that he worked with this solu-
tion daily fron1 August 8, 1927, to N ove1nber 26, in 
l 927, with a lapse of six and one-half days, approxi-
1nately; that is, he was not working for six and 
one-half days during that entire period, at inter-
vals; that in October physical changes were no-
ticed in hiln: he became pale, he was nervous, rest-
less., he did not sleep ·well, he had lost his appe-
tite, would not eat very n1uch; that in October, the 
date not being fixed, he had a nosebleed; that 
an1ong other things the loss of weight was so appar- 40 
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ent that his clothes did not fit hi111, they were too 
large for hi111; that on November 27th he called a 
doctor, and the doctor found that he was bleeding 

l O fron1 the gu1ns, with a history of having been bleed-
ing from the gun1s for the entire twenty-four hours 
previous; and that he had eruptions or break-outs 
over his skin, particularly on the legs and body; 
that he was so dizzy that he hatl to either sit down 
or lie down, and at that tin1e he had a real ashy, 
pale color; that he was sent to the City Hospital, 
arriving at the City Hospital on or about December 
3, 1927; and that he died in the City Hospital, with 
Dr. ~lartland 1naking the autopsy and giving as 
the cause of death aplastic anemia, probably occu-

:20 pational, due to chronic benzol poisoning in arti-
ficial leather industry, and that part of the autopsy, 
the anemia, showed that it had worked itself into 
the bone 1narrow-given those things, Doctor, ean 
you tell us whether or not, in your opinion, nir. 
Iannazzo had the effects of the chronic benzol poi-
soning in his system prior to Nove1nber 18, 1927, 
fro1n which he died on Dece1nber 8, 1927? 

30 

• 

:Mr. Carpenter: I object. 
The Court: vVhat is the objection? Of 

course, there a1·e certain facts stated which I 
have not before heard in this case, but you 
apparently had in your hand the testimony, 
frmn which you were reading, in the Compen-
sation Court, which is in evidence'? 

:i\.'Ir. :McLaughlin: Yes, sir; that is in evj-
dence. 

The Court: And you were reading accu-
rately from that testin1ony? 

)fr. :McLaughlin: I was; yes, sir. 
The Court: I assu1ned that you were. Then 

40 I will overrule the objection. 
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:Mr. Carpenter: lVIy objection was because of 
asking for the effect of this at a particular 
time, n1entioning the 1nonth of N ove1nber on, 
and there is nothing in the evidence. 

The Court: I suppose the preliminary ques-
tion should be as to whether or not he has an 
op1n1on. 

Mr. Carpenter: Further1nore, that is the 10 
fact that the Court and jury have to deter-
mine. That is not a 1natter of expert opinion. 
That is a matter of finding by the Court. 

The Court: The objection will be overruled. 

A. I will have to ask one question before I answer 
that. Was there any change in the type of work 
that he did after November 18? 

Q. I a1n sorry I left that out. There was no 
change in the type of work he did or in the quan- 20 
tity of the 1naterial he worked with. A. Well, if 
that were the case, I would say yes, I have an 
opinion. 

Q. \iVhat is that opinion, Doctor? A. That this 
man was sufficiently poisoned by benzol prior to 
November 18th to have occasioned his death, re-
gardless . of what took place after November 18th. 

Q. vVhy do you say that, Doctor? A. For several 
reasons : in the first place, in the hypothetical ques- 30 
tion there is a history of syn1ptoms relative to ben-
zol poisoning, nosebleeds, irritability, nervousness, 
loss of weight, signs of ane111ia, as shown by pallor; 
in the second place, the pathological condition, 
once it is started, goes on to an inevitable con-
clusion, regardless of treatment and regardless of 
cessation fron1 work; in the third place, this man 
-1nost of the cases that I saw of my own ex-
perience occurred during the summer tiine, when 4:0 
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the exposure was greatest, due to the fact that the 
volatility of the benzol was greater in the summer 
n10nths than in the winter months, so that the ex-
posure was greater during the period of August 
and Septe1nber; and then finally he was exposed 
ahnost four 111onths, and he was sufficiently 
poisoned during that tiine, so that the end result . 

10 was inevitable, so that one-provided there was no 
change in the concentration of the vapor to which 
he was exposed, that one week could make no dif-
ference. 

UROSS-EXAMINATION BY MR. CARPENTER : 

Q. Now, Doctor, why do you take the 18th of 
N ove111ber as the date when he had all this in his 
systen1, rather than s01ne other date? A. 'rhat is 

0 the da.te given me in the question; but it is my 2 opinion that prior to N ove1nber 18th he was suf-
ficiently poisoned. 

Q. Your opinions go back as far as August? A. 
I wouldn't say August. 

Q. And was it in August when you assu1ned that 
he started to work? 

~Ir. ~lcLaughlin: 'l'he date given to him in 
the question was August -8th, which was the 

3(J date in the testimony. 

40 

The Court: Yes, that was in the hypothetical 
question. 

Q. vVould a n1an who had sufficient benzol in hi:::; 
systen1 to die fron1 it be able to work every day·? 
A. Yes, sir. 

Q. For how long'? A. I had a half a dozen 
cases--

The Court : No-for how long'? 
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Q. For how long would he be able to work every 
day? A. A variable period of ti1ne. 

Q. And isn't it a fact that the continued absorp-
tion of benzol, day after day, is what finally causes 
a break-down? A. No. The 1110st i1nportant thing 
is the effect of the poison initially. 

Q. Well, now, suppose-- A·. [Interposing.] 
Benzol does not accu1nulate by itself in the blood, 10 
it is not stored. The effects of it n1ay be cun1ulative 
but benzol itself is not stored. It is-within a few 
hours or a few days it is dissipated through the 
body, exhaled through the lungs. 

Q. It is the same as if a n1an drinks whiskey? 
A. Very similar. 

Q. He drinks a pint of whiskey and it gets all 
through his syste111, doesn't it? A. Yes. 

Q. And then if he does that the second day, he 
just adds that n1uch 111ore? A. No, he doesn't add 20 

the whiskey to his syste1n, but the pathological 
effect of it may be added. 

Q. If he does that, or drinks a quart a day, right 
on down for three 111onths, he has got a little bit 
more in his system every day? A. No; then s0111e-
thing else begins to take place. He begins to adapt 
and acco111modate himself. There are certain in-
dividuals who can drink a glassful of whiskey and 
not feel it; there are others who will drink a little 30 
thimblefull and feel it inunediately. That is due 
to the ability to adapt themselves. 

Q. But delirium tre111ens do not con1e on until he 
has taken his last heavy dose of it, isn't that so? 
A. You cannot con1 pare alcohol exactly to benzol, 
but it is a fact, in benzol poisoning, that they do 
adapt themselves. Up to a certain state there will 
be pathological effects due to benzol; beyond that 
state the body will throw it off, just as certain o 
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individuals will throw off alcohol. There 1s an 
analogous condition, but it is not the same. 

Q. Then it is the last heavy dose of whiskey that 
gives the man the delirium tremens, isn't it? A. I 
cannot qualify on the question of alcoholism. The 
condition is not the same thing. 

Q. It is the last heavy dose of benzol which 

10 causes the man finally to collapse, and his gums to 
break out, and his nose to bleed, and cause his 
death, isn't it? A. If it is an unusual dose, in ex-
cess of that to which he has been exposed to over a 
long period of ti1ne, yes. 

Q. What is it that indicates whether it is an un-
usual dose or not? A. The amount ·of vapor to 
which he was exposed; the amount of benzol, con-
centration in the air. 

Q. The amount of benzol which he inhales? A. 
20 y es. 

Q. Now, then, isn't one of the things which is 
indicative of what he has been able to stand right 
along, isn't that his ability to work day after day, 
full hours continuously, right up to a certain point? 
A. Not always. 

Q. Isn't that the proper or usual way of deter-
mining it? A. No, not in benzol. 

Q. You are making a difference between benzol 
30 and other poisons? A. I am talking about benzol. 

Q. How about lead poisoning, for instance? A. 
Lead poisoning is cun1ulative, because the lead is 
stored in the bones. Benzol is not stored. Benzol 
is not cumulative in the sense that it is stored. The 
effects are cumulative, but benzol is not stored. 

Q. Isn't it a fact tliat men may work for years 
with benzol · and not collapse until they ~et a 
sudden-- A. [Interposing. J Yes, if they get an 

40 unusual amount of exposure, then they collapse; or 
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if their general resistance breaks down as the re-
sult of infection, as a result of degenerative dis-
ease in their heart or vascular system. 

Q. You say that benzol is not stored in the body? 
A. No, it is not stored in the body. It is excreted 
through the lungs within a few hours or days, or it 
is broken clown in to its by-products, m ucenic acid 
and phenol. 

Q. Then benzol is not stored in the body, but is 10 
thrown off within a few hours? A. ,vi thin a few 
hours or a few days. 

Q. ·That being so, if a man had been exposed to 
benzol until, say, the 1st of November, and then 
was not exposed again, and he did not die until 
December, he certainly would have thrown off, 
would he not, all the benzol between the 1st of No-
vember and the 1st of December? A. But he could 
not throw off the pathological changes which had :W 
already taken place in his bone marrow, and that 
is the cause of his death. 

Q. Don't you know that lots of men who work in 
these plants, where benzol is used, work there for 
several months, and leave, and are never sick? A. 
And I also · know--

Q. Just answer the question. A. Yes, that is 
true. 

Q. And isn't it so that you cannot tell whether a 
. Sil man, who has been exposed to benzol, and then 

quits and goes to some other employment will live 
or die-you cannot tell that, can you? A. Oh, yes; 
you can. 

Q. You can? A. Oh, yes; you can. If you 
examine his blood you can tell. 

Q. So that if this man's blood had been tested 
and examined on the 18th of November, you would 
have been able to tell, would you, whether he was 
going to recover or not? A. Yes. 40 
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Q. vVould transfusion have any effect? A. No. 
Q. You say not? A. No. 
Q. I-low could you tell, from exarn.ining his blood 

on the 18th day of November, how that would be 
affected by the later exposure to benzol, over a 
period of a week or ten days, when he has sustained 
exposure every day? A. In this way: that if his 

10 blood on that date showed a reduction in the red 
cell count, the white cell count and, particularly, 
the blood-platelets count, there was an evidence 
that destruction had already taken place in the 
bone-forming elem en ts in his bone marrow, to the 
extent that he could not recover from it. 

Q. I-low long does it take the benzol to get into 
the bone marrow? A. As soon as it is inhaled. 

Q. As soon as inhaled? A. As soon as there is a 
complete cycle of the blood circulation. 

20 Q. Can that come in a day? A_-Within a few 
n1inutes. 

Q. So isn't it entirely possible that this man 
could have got this benzol poisoning into his blood 
and his system, and into his bone marrow, all on 
the 26th day of November, 1927? A. Not if _he was 
exposed continuously from Augu _st 8th. 

Q. How do you know he was exposed all that 
time? A. That is the way the question was given 

30 to me. 

4() 

Q. Well, suppose he was exposed continuously 
fron1 August 8th to Nove1nber 26th, but it had not 
had any effect on him; might it not be that he would 
get enough to kill hiin on November 26th? A. Well, 
then you will have to make me believe that he did 
not have a nosebleed sometiine in October, and he 
did not have other sy1npto1ns of benzol poisoning 
before that date. 

Q. You are basing your entire supposition or 
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opinion on the fact that he had a nosebleed in Octo-
ber? A. Not entirely; the history of the exposure, 
the nosebleeds, and the ultimate findings. 

Q. Men have nosebleeds from many causes, don't 
they? A. Yes, sir. 

Q. What is the result of that? A. An ulceration 
in the nose, a little cqngestion in the nose. 

Q. A pick in the nose? A. Yes; ulceration, I 10 
mentioned. 

Q. And high blood pressure? 4-. Anemia; a great 
many causes. 

Q. You did not pay any attention to the fact 
that this man worked every day for the last five 
weeks before his death, did you? A. Not if the con-
centration to which he was exposed, the concentra-
tion of benzol to which he was exposed, was no dif-
ferent fro111 that to which he was exposed prior to ~O 
November 18th. 

Q. But you did not know that, did you? A. No, 
I did not know that. 

Q. Nobody can tell? A. If it was measured it 
could be told what the exposure was. There is an 
apparatus which will deter1nine that. 

Q. Isn't it a fact that the quantity handled 
might be the sa1ne, but his inhalation of fumes on 
the last day 1nay have been a great deal larger than 
it was any other day during the period? 30 

Mr. McLaughlin: I object to that. 
The Court: The question may be answered . 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

A. I don't know what the concentration was. If 
the concentration to which he was exposed after 

40 
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November 18th, was greater than that prior to No-
ven1ber 18th, it would have had a definite effect. 

Q. What would that effect be? A. It might have 
an effect to aggravate the benzol already in his sys-
tem. 

By the Court : 
10 Q. Doctor, you made one statement, that I ob-

served, about the effects being greater in the month 
of August. A. Yes. 

Q. I suppose, during the winter time these in-
dustrial plants are kept pretty well closed with a 
te1nperature of what, 68 to 70? A. Yes. 

Q. Well, then, during the 1nonth of August, I 
suppose usually the windows and doors are all open, 
aren't they? A. Yes. 

20 Q. ·vv ell, then, I do not quite understand the 
theory of the greater evaporation in those months, 
and the greater danger from the evaporation in 
those months, than it is during the months when 
the doors and windows are closed. A. This is the 
explanation: There is a difference between ventila-
tion and the volatilization of the benzol. The 
benzol contained in the tub volatilizes, vaporizes 
more quickly in a warm atinosphere or climate, 

30 than it does in a cold climate, so that there would 
be more vapor, more benzol in the air at any one 
given mo1nent in the summer time than in the 
winter tin1e. Now, that is volatilization. 

Q. Yes, but if su1nmer time tern pera ture be 1nain-
tained in the winter time in the room, how does 
that explain it? A. I don't understand that ques-
tion. 

Q. If a sum1ner time temperature be maintained 
40 in the room where the benzol is used, in the winter 
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time? A. Then the exposure would be greater, if 
there was no ventilation, and increase the volatili-
zation. 

Q. Except upon rare occasions, the sumn1er te1n-
perature, mean summer temperature, is not above 
70 is it in these plans? A. Well, it is much more ' ' than that. My own visits to these plants show that. 

By Mr. Carpenter: 
10 

Q. Have you ever been in the Textileather plant? 
A. Yes, sir. 

By the Court ; 

Q. It is all a matter of temperature, isn't it, the 
volatilization of it? A. The volatilization of it is a 
matter of temperature? 

Q. I did not mean to interrupt your explanation. 
A. I did not complete it. Well, there are so many 
factors to remember. The vaporized or volatilized 20 · 
benzol is heavier than air and does not rise up in 
the air, so that with natural ventliation you still 
have your exposur.e. It drops to the ground. If 
you have downward exhaust ventilation, you can 
remove that vapor. It has been my experience, in 
the plan ts I have seen, even some of the best ven ti-
lated plants, that there was always a large concen-
tration of benzol beyond what we would call the 
lethal dose, that is, more than 10-0 parts per million 30 
of air. Furthermore, in the cases I have examined, 
I have alway~ found in the summer time signs of 
incipient benzol poisoning more than I have in the 
winter.· 

• 
By Mr. Carpenter: 

Q. You d1d not testify in the Compensation 
Court in this case at all, did yon? A. No. · 

Q. You make a practice of going around and 40 
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giving expert testiinony for people in court, do you 
not? A. ,v-hen I an1 called upon; yes. 

Q. " ' hen you are called upon and paid? A. I 
expect to be paid ; yes. 

Q. And you testify very frequently in Con1pensa-
tion Courts, do you not? A. No. 

Mr. Carpenter: That is all. 
Mr. McLaughlin: That is our case, your 

Honor. 
The Court : Any rebuttal? 
:Mr. Carpenter : Is Mr. Schumacher here? 

Take the stand. 

20 WALTER A. SCHUMACHER recalled in behalf of 
plaintiff in rebuttal. 

DIRE 1CT-ELXAMINATION BY MR. CARPENTER: 

Q. Did Mr. Crippen, the claiin investigator of the 
A111erican ~I utual, coine to your plant and tell you 
that he would file an answer to the compensation 
proceedings, or did he teU you anything about that 
proceeding? Did he say anything to you about 

HO that at all? A. No, sir. 

CROSS-EIXAMINATION BY MR. MCLAUGHLIN: 

Q. Don't you re1ne111ber, Mr. Schu111ache·r, that 
at that tin1e he inquired of you who was your . prior 
insurance carrier? A. No, sir; I do not. 

Q. And you told hiln it was the Great American? 
A. No, sir. 

Q. And don't you ren1e111ber a conversation 
40 about that tin1e, when ~1r. Crippen told you that, in 
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his judg1nent, under the facts as given to him by 
you, that the A1nerican MutuaL being on that risk 
a week, it looked very unlikely that the man had 
suffered the results of the benzol and died as the 
result of it during that week? A. No, sir. 

Q. And don't you re1ne1nber that he told you that 10 
the answer of the American Mutual would set up 
these facts fully and fairly? A. No, sir. 

Q. You do not re111einber any of that at all, do 
you? A. No, sir. 

REiDIRECr.r-E:XAMINAT 'ION BY MR. GARPENT'E-R , : 

Q. He neYer sent you a copy of any of the answer 
filed, did he? A. No, sir. 

Q. Did he ever send you any notice that they 2, 1 

were trying to fas ten this on to the other insurance 
c01npany? A. No, sir. 

l\1r. Carpenter: That is our case, your 
Honor. 

The Court: Is the case closed? 
:Mr. Carpenter : Yes. 
Mr. McLaughlin : On behalf of the Ameri-

can Mutual, your Honor, I move for a direc-
tion of a verdict on the · grounds urged in the ::10 
nonsuit, and on the additional grounds that 
the proof now clearly shows, without contra-
diction, that under the points urged for the 
nonsuit, and repeated here for the 1notion on 
directing a verdict, that the coverage of the 
A1nerican l\1utual is not the responsible cover-
age in this case, and that the plaintiff has not 
1nade out a cause of action against the A1neri-
can :Mutual under its complaint. 40 
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Mr. Carpenter: I now move for the direc-
tion of a verdict in favor of the plaintiff, Texti-
leather Corporation, against the American · 
l\1utual Liability Insurance Co1npany, on these 
grounds: 

Firs ,t, because the A1nerican Mutual Lia-
bility Insurance Con1pany took over the de-
fense of this case in the C01npensation Court, 
filed an answer, first, however, having taken 
care of and attended to what they call an in-
f orinal hearing. 

The Court: I wonder if that is pleaded. 
Mr. Carpenter: Yes, it is pleaded in my 

coin plaint. 
The Court: ~Vill you refer me to that plead-

ing? 
1fr. Carpenter: It is quite a voluminous 

complaint, as you have seen. 
The Court: Yes, I have read the con1plaint 

and son1e other portions of it . 
. Mr. Carpenter: Thirteen, fourteen and fif-

teen, page five [reading]. VVe allege that, · 
prior to the n1aking of that statement in court, 
neither the defendant American :Mutual nor 
any of its attorneys gave any notice to the 
plaintiff of the defendant 's intention to the 
entry of judgment in favor of l\1rs. Iannazzo, 
in favor of the plaintiff, nor did they give the 
plaintiff an opportunity to protect itself 
against · the Great American, under the ter1ns 
of the plaintiff's policy of the Great A1nerican. 
Now, we relied upon that, under the decisions 
which I have given to your Honor, that it is 
pleading estoppel as accurately and precisely 
as can be stated. 

The first is on the ground of estoppel. Sec-
ond, that we have proved, by the testimony of 

0 
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Dr. Martland, and the attending physician and, 
in fact, Mrs. Iannazzo herself, that Mr. Ian-
nazzo worlfed continuously until . the 26th of 
N ove1nber, and she, his wife, said that she did 
not notice his inability to work, although he 
looked pale and he got thinner, and did not 
eat or sleep so well, she did not see any reason 
for calling in a do('.tor to attend her husband 
until the 27th of Nove1nber. He had worked lO 
every day, every wo1·king day, for five weeks 
prior to that. 'l'he 1·ecord shows that he wor1{ed 
every day in the week of October 30th, N ove111-
ber 6th, 13th, .20th and .27th-every week, witl~-
out a break, without loss of an hour; and she 
says that _it was not on Noven1ber .26th that he 
had the bleeding n1outh and the nosebleed, but 
the 27th, and then she called the doctor, and 
the doctor said that when he cain~he ('.an1e 20 
the next day, the .27th-he found the lnstory 
that he had was that he had been taken ill tne 
day before, when he had returned fro111 work; 
and that testin10ny, coupled with tlle testi-
n1ony of Dr. Martland and the testilnony of the 
attending physician, Dr. Fasano, is sufficient 
to coin pel the direction of a verdict in this 
case for the plaintiff, irrespective of this hypo-
thetical testiinony of Dr. Kessler. ::311 

Now, there has been offered here the testi-
mony before the Co1npensation Board. I con-
sented to the admission of that, because it will 
show the absolute lack of justification for 
putting into the deter1nina.tion of that board 
what was in there about this man having con-
tracted the benzol poisoning, from which he 
died, prior to the 1st of N ove1nber. 

The Court : I do not believe it is necessary 40 
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to argue that, because I have already decided 
that question. 

:Nlr. Carpenter : But in this case there i8 
absolut~ly nothing that justifies that. 

The Court: I think in this case Mr. ~lcLaugh-
lin has offered testimony which would indicate 
that he is not entirely relying, at thi8 stage of 
the case, upon the finding of the Con1 pensation 
Court by Mr. Goas. This n1edical testimony 
that he put in, that is, the calling of Mrs. 
Iannazzo and Dr. Kessler, indicates that in 
this case they have atten1pted to n1eet that 
issue squa1·ely as a matter of fact. Am I cor-
rect about that, ~.Ir. McLaughlin? 

Mr. :NlcLaughlin: '11he reason we put the tes-
timony in is because of the Court 's ruling right 
along in the case. 

The Court : In the former case? 
~11·. McLaughlin _: Yes, sir. 
~rhe Court: That is what I meant, to n1eet 

the rulings of the Court in the for mer case. 
Mr. :NlcLaughlin: Yes, sir. 
[ Argument. J 
'11he Court: During the inter-val between la8t 

Friday and the present tin1e, I have been 8tud.y-
ing, with considerable interest, giving ~mcil 
time to it as I have had at my disposal, the 
subject of the effect of the defendant taking 
over the defense of this action in the Con1pen-
sation Court. This question I had not the 
opportunity to study before rende1·ing n1y de-
cision in the othe1· case, and that deci8ion wa::;, 
of course, rendered mainly on the subject of 
the lack of proof of any fatal effect upon Mr. 
Mooney prior to the issuance of the defendant 's 
policy of November 18th. I would like to hear 
you upon that, particularly, Mr. McLaughlin. 
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Mr. McLaughlin: The testi1nony in thh:; case 
is that under its policy and under the evidence 
in the ca8e, the policy itself, this clailn being 
made during the coverage of the A1nerican 
Mutual policy, that the A1nerican Mutual had 
to defend, even though the claim were ground-
less. That is the language of the policy. 

The Court: Will you refer n1e to that pro- IO 
vision of the policy, please? 

:Mr. :McLaughlin: Rmnan number three. 
The Court: Perhaps if you have a policy 

form, I can find it. 
l\1r. Carpenter: I have, your I-Ionor. All 

these policies are alike, of all cmnpanies. 
[handing for1n to the Court]. 

The Court: ,Vhat do you think that n1eans, 
so far as this suit is concerned? As I read 20 
that, I am a little in doubt, that that does not 
n1ean that the clailn of the e1n ployee is wholly 
groundless, false and fraudulent. 

Mr. Carpenter: That is what it 111eans. 
The Court: I expect it does not mean, does 

it, any suit as not covered by the policy? 
:Mr. :McLaughlin: I think it also n1eans that, 

and not only can be interpreted to mean that, 
but its every-day practice taken as n1eaning 
that. If a clain1 occuTs during a policy period, 30 
whether or not that policy actually covers that 
claim, it is the everyday, invariable practice 
that the co111pany covering defends, and in this 
situation, where the claim was valid of itself, 
or ·where it was valid under its coverage, the 
company, under its po]icy had to defend tlrnt, 
otherwise there is a breach of warranty, as far 
as the policy itself is concerned. 

The Court: I a1n just wondering a'S to 40 



250 

Case. 

whether that means as between the employer 
and e1nployee; that is, whether it was ground-
less, false and fraudulent as between the e111-
ployer and the e1nployee, or whether or not it 
can be construed to mean as between the in-
sured and the insurer. That is what I have 
in mind. 

10 Mr. McLaughlin: I understand, and on that, 

20 

30 

40 

your Honor, I a111 frank to say I haven't any 
law on it. It is the one thing that I haven't 
any law on right here; but I do know the rea -
son I haven't it here is that this is a 1natter of 
con1mon practice, with a clai1n occurring 
within a policy period, the company which is 
on during that period, defends. If it happens 
that the clailn is not covered by the particular 
policy, nevertheless, the co1npany will still de-
fend. The co1npany won't pay and is not liable 
or responsible for loss, but the c01npany~ will 
defend. I do not know whether your I-Ionor 
has had cases in that regard in the Circuit 
here or not, but, as between insurer and in -
sured, it is an ordinary, common occurrence. 

My thought is here that, under the language 
of the policy, the company has to come in, even 
though the claim be gToundless, as far as the 
policy goes, because, after all, the only contract 
in which the insurance co1npany is at all in-
volved or concerned, is the policy contract, 
embracing, as it does, the Workmen's Compen-
sation Act. 

[ Argu1nent.] 
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The Court: This case has presented n1any diffi-
culties, and it has been a most interesting case on 
that account, as well as the case which preceded it. 

The motion for the direction of a verdict has now 
been made substantially upon two grounds: one, 
that the evidence shows that the accident, or the 
disease, which caused lVIr. Iannazzo to cease his e1n-
ployment, and from which he died ·on the 8th of 
Dece1nber,. occu~red during the coverage of the de- lO 
fendant's policy of insurance; and, second, that the 
defendant is estopped to deny now its liability, on 
account of having taken over the entire defense of 
the action of the widow of Iannazzo against the 
plaintiff and this coinpany. 

The original ,vorlnnen's Ooinpensation Act 
speaks only of accidents and injuries, apparently 
not including occupational diseases, and it was p.oi 
until 1924 that occupational diseases were specif- 20 
ically included in the act. There seems to be, in 
the occupational disease an1end1nents to the act, 
no provisions relating pa1·ticu]arly to the contract-
ing and develop1nent and cubnination of those occu-
pational diseases, cuhnination either in injury suffi-
cient to cause the en1ployee to cease work or result-
ing in his death, which, in circumstances such as 
the present, naturally lead to controversies such 
as have arisen in this case, and which will always 
call · for disputes between covering insurance com- 30 

panies, where the contracting and developing of 
the disease is during one period, and the period of 
disability and of death is during another coverage; 
and it seems that this calls for a consideration by 
our legislature of this subject, as to whether or not 
it ought not to cover it. 

As is stated in one of the cases I have exa1nined, 
the law of averages would see1n to indicate that 
there should be dis:tinctly stated which of the insur- 40 
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ance co111panies should be liable. However, it is 
a condition which now confronts us, as l\1:r. Cleve-
land has said, and not a theory. That is not the 
state of the law, even though it perhaps ought to 
be; and, of course, I a111 not very much iinpressed 
with the argument that son1ething was "put over" 
on anybody, on the one hand that the Textileather 
Co111pany put over on the A111erican Mutual the cov-
erage of employees who were in a bad state of 

10 health, because of the exposure to benzol which 
they have had. It is perfectly proper and open to 
the covering insurance company to investigate be-
fore taking the insurance, and to ascertain the fact 
that benzol was being used in the manufacture of 
the artificial leather; that there had been employees 
in the factory who had been exposed to the benzol 
fu~es for a length of tiine, which might result, 
certainly, in contraction incipiently of a disease 
resulting fro111 that exposure, and provide against 

20 it by its policy or refuse to issue a policy. On the 
other hand, I am not inclined to attribute to the 
American Mutual any action which was knowingly 
improper at the time, although what I have to say 
now n1ay rather indicate to the contrary. 

A verdict was directed in the Mooney case 
largely upon the ground that there was no evidence 
which would justify the jury in determining that 
the "injury", which is the only word used in the 

30 statute, and which, . of course, must mean occupa-
tional disease, occurred at any other ti1ne than the 
date when Mr. Mooney was obliged to cease work, 
which was the 3rd of December in that case. I am 
not so sure that the proofs in this case stand in 
the sa1ne position. ,vhere there are disputed facts 
fro1n ·which the jury would have any right to find 
that the accident or injury occurred during an-

40 other period, then, of course, that presents a ques-
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tion of fact, which the Court ought not to take 
away fron1 the jury. 

In this case I a111 inclined to think there are 
facts which would 111ake that question one for the 
jury, as to whether or not the disability arising 
fron1 this occupational disease occurred. So I 
would feel disinclined, upon that ground alone, to 

10 direct a verdict against the defendant. 
As I stated son1etin1e ago, when another 1natter 

was being argued, I have spent considerable tiine 
investigating the effect of the action taken by the 
defendant cmnpany, in its defense of this suit, and 
in an endeavor to determine whether or not the evi-
dence shows that the defendant is estopped at this 
tin1e f ro1n denying its liability. 

Referring, first, to the Miller case, to which refer-
ence has been made by the attorney of the plaintiff, 20 
in the Mooney case, this was the case of Miller v. 
Union Indemnity Oompa.ny) reported in 209 App. 
Div., at page 455, in which the Court held that 
there had been an estoppel, in these words [read -
ing]: 

"The defendant with full knowledge of the 
falseness of Loree's stateinent in all its details 
undertook the conduct of Loree's case in the 
for111er action." This is a case in which the de- ao 
fendant sought to evade liability on account of 
false state111ents on the part of the insured. 
"Shortly previous to the time of the trial of 
that action, the defendant's lawyers requested 
Loree to sign an instrument stipulating that 
the defendant's conduct of his case at that trial 
should not be taken as a waiver on the part of 
the defendant of any defense under the policy 
in any action brought by the plaintiff." 40 
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Now, here was a case not only in which there was 
knowledge on the part of the insured of the attitude 
of the insurance c01npany towards hiln, but in which 
they atte1npted to get hin1 to waive any advantage 
which he might take of the defendant's conduct of 
his case. 

"Loree declined to sign this and de1nanded 
that the defendant conduct his case as it agreed 
in its policy. A letter was then written to 
Loree by the attorneys for the defendant stat-
ing that the defendant would conduct the de-
fense, but adding, 'It is the claim, however, of 
the said company ( the defendant) that you 
have violated the ter1ns of the policy mentioned 
by you and that all obligations on their (the 
company's) part has ceased thereby.' " 

~O Now, that is certainly very much stronger than 
anything that appears in this case. There is noth-
ing in this case beyond the 1nere statement, that is, 
that there was any notice to this company that the 
defendant co1npany denied liability, unless it is to 

· be found in the testilnony of Mr. Crippen, and I 
have had that written out, so as to be sure that I 
would have it right. He said: "I inquired of Mr. 
Schun1acher who was the previous insurance con1-
pany on the risk before the American Mutual went 

RO on it, and he informed me that it was the Great 
American. Then later there was a petition for a 
for1nal hearing, which was served on the American 
Mutual, or a representative of the An1erican Mu-
tual, and I went down to the Textileather Com-
pany and informed Mr. Schu1nacher that we would 
file an answer in response to the petition." That is 
all denied by Mr. Schumacher; but that makes no 
·difference, so far as this motion is concerned, be-

40 cause that denial sin1ply raises a question of fact; 
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but here is what Mr. Crippen said: "I explained to 
· Mr. Schu111acher that it was my opinion"-no clailn, 
but just an opinion,-"that the matter was np to the 
Great American and not np to _the A1nerican Mu-
tual, due to the fact that we had only been on the 
case ten days or two weeks when the death occur-
red. He silnply said that was up to the insurance 
company." That is the only thing there is of notice 1 o 
up to a certain time-that is, I think, up to about 
the time witnesses were subpamaed at the formal 
hearing-of any distinct claim on the part of the 
American Mutual that it was up to the Great 
American. 

I ha'1e exa111ined carefully another case in the 
Appel1ate Division; that is the case of Utterback-
Gleason , Co. vs. S'tanclarcl Accident Insiirance O'o.) 
which is reported in volume 193 of the Appellate 20 
Division at page 646. In that case it see1ns there 
was a settlen1ent 111ade and the case then tried, and 
I ain reading now from the syllabus: "In that case 
it was held that the defendant, by continuing to 
defend the case, brought against the present plain-
tiff after said settlement made by the plaintiff, 
waived its right to take the position that such set-
tle111ent was fraudulent and the result of a con-
spiracy, and is estopped fron1 raising the question, 
and is liable upon its policy of insurance." Now, 
that case is not. just an Appellate Division case; 30 

it was taken up to the Court of Appeals and af-
firmed in 233 N. Y., at page 549. 

Now, there is another case in the Appellate Divi-
sion, which is along siinilar lines, and that is the 
case of Farrell vs. the M ercha ,nts JJ![ u.tiia,l A utomo-
bile Insu .rance Company) reported in 203 Appellate 
Division, at page 118. The facts are stated in the 
syllabus, and that is all that is necessary to state in 
this case. Of course, this case does differ a Ii ttle, 4-0 

,, 
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but it is the principle wh ich we 1nust get at. "In 
an action against an insurance c01npany for the 
amount of a judgment against one of its policy-
holders obtained in a negligence action arising out 
of an auton1obile accident, brought after an execu-
tion against such policyholder had been returned 
unsatisfied because of his insolvency, it appeared 

10 that the assured, instead of giving in1mediate 
written notice of the accident, notified the broker 
who on the next morning telephoned the agent; 
that when served with the sun1n1ons and c01nplaint 
the assured delivered the san1e to the broker 
through who1n he obtained the policy who in turn 
delivered the1n to the con1pany's general clailn 
agent; that the clailn agent delivered to the broker 
a receipt for the ·sumn10ns and co1nplaint specific-

20 ally reserving the c01npany's rights under the de-
layed notice clause in the policy but that the broker 
did not inf or1n the assured concerning this receipt; 
that the c0111pany, with full knowledge that notice 
of the accident had not been given it in the man-
ner required by the policy, assu1ned control of the 
action~ negotiated for its settle1nent, and being 
unsuccessful, defended at the trial, although it gave 
the assured notice shortly before the trial and 
nearlv nine 1nonths after it had assu1ned control of 

" 30 the action that he must assu1ne all responsibility 

40 

for the trial. 
((Held) that the c0111pany by thus taking con-

trol of the action waived the required notice 
of the accident. 

((It seerns) that an insurance company with 
full knowledge of all the facts, in a case like 
the present, 1nust elect whether it will stand 
on its rights and disclaim liability or whethe,r 
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it will waive the defense and claiin the right, 
under the policy, to control both the defense 
and the settlement of the action." 

Now, reference is also 1nade to this Rhode Island 
case, flumes Oo-nstruotion Oomp,any v. Philadel-
phia Ca-su,alty Company) which is found in 79 Atl., 
page 1, which is to the san1e effect; but we are 10 
not obliged, it see1ns to me, in this case, to rely 
upon these cases in other courts, because of the 
decision in the case of Ilorn v. Conimonwea.lth Ca.s-
itaUy Comparny) in which the opinion is written by 
:Nlr. Justice Bodine, who says, in that case, in his 
opinion: 

"It appears that on Septe1nber 8, 1924, the 
plaintiff sued in tort Alexander Szu111ski and 
the Eagle Provision Co1npany. The action ')O 
grew out of the negligent operation of an au- .... 
ton1obile, and was defended at the instance of 
the present defendant, the Co1nmonwealth 
Casualty Company, by its attorney. After 
final judg1nent, an execution issued against 
Alexander Szu1nski and Eagle Provision Co1n-
pany was returned unsatisfied by the Sheriff 
of Passaic County. 

"The plaintiff has requested the Con1mon-
wealth Casualty Company to pay the judg- 30 
ment, and it has refused so to do, stating that 
it carried no insurance for Alexander Szumski 
or Eagle Provision Company at the time of the 
accident. 

"The defendant by its policy covered the car 
which injured the plaintiff. It defended the 
suit growing out of the accident over a period 
of years. It is now too late for it to say that 
there is no proof of the permission by the 40 
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named assured, or some 1nernber of her house-
hold, for the ope1·ator of the car on the day of 
the accident to use the sa1ne. The defendant 
corn pany by its very act has solen1nly and in a 
court of law admitted the point. Its conduct is 
proof of the fact and the trial court could not 
have found otherwise." 

Now, in this case, notice of the accident, as was 
required under the policy, was given to the plain-
tiff in this suit, to this company, and no other 
co1npany. The defendant con1pany here prepared 
the report for the Textileather Co1npany without 
submitting it at all to the Textileather Company. 
After that, a petition was filed on behalf of the 
clairn •ant, and the service of that petition was 
acknowledged by the defendant in this case. This 

20 defendant filed the answer, and this defendant, by 
its own attorney-not the attorney of the plaintiff 
here, but by its own attorney-prosecuted that suit 
to a final determination. It is insisted it was 
obliged to do that under the ter1ns of its policy, 
under Roman nu111bered pa1·ag1·aph 3, which obliged 
it to defend, in the nan1e and on behalf of this em-
ployer, any suits or other proceedings which may 
at any · time be instituted against it, on account of 

30 such injuries, including suits or other proceedings 
alleging such injuries, and de1nanding damages or 
compensation therefor, although such suits, other 
proceedings, allegations 01· de1nands are wholly 
groundless, false and f1·audulent. 

From reading the other sections of this policy, 
it seems very plain that that means not whether 
there is any liability as between the plaintiff and 
the defendant herein-that is, the assurer and the 

40 assured-but whether or not the claims of the em-
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ployee, or those who bring the action, as represent-
ing the employee, are wholly groundless, false or 
fraudulent; and it seems to me this ought to be so, 
and this case is an illustration of why it ought to 
be so. · 

There does not seem to have been, from anything 
in this case, notice given to the plaintiff in this suit 
of a clailn, on the part of the American Mutual, that 10 
it denied liability, as between it and the plaintiff 
in this case, until after this adjudication in the 
Compensation Court. The result of that was, so far 
as the plaintiff here is concerned, that no notice 
whatever was given to the Great A1nerican, suffi-
cient to hold it, of its obligation to the plaintiff 
herein; and that has resulted, in this very case, for 
that reason, in a nonsuit in favor of the Great 
A1nerican and against this plaintiff. 20 

It seen1s to me, therefore, under the cases which 
I have cited, that the American Mutual, because of 
the action which it took upon receiving the notice 
of this acc~dent fro111 the plaintiff, in taking the 
responsibility to file all pleadings, to defend this 
case, without any notice to the plaintiff that it dis-
claimed liability, as between it and the plaintiff, 
is now estopped from denying that liability, which 
results in the granting of a motion for the direction 80 of a verdict, and an exception to that ruling will be 
noted on the minutes as ground of appeal. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

40 
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Mr. Carpenter: I wish you would state whom you 
are directing a verdict f01·. 

The Court: For the plaintiff. 
Mr. Carpenter: I knew that, but you did not state 

so on the record. That will be for the arrfount as 
agreed upon'? 

The Court: The amount you will agree upon. 
10 Mr. Carpenter: $2,900.66. 

The Court: I assume that you will n1ake the same 
arrangen1ent in this case as you did in the other. 

Mr. McLaughlin: Any interest computed in that'? 
Mr. Carpenter: One week's interest more than I 

have computed here. 
The Court: If there is no dispute, a verdict will 

be directed for that a1nount. Therefore, gentlemen, 
that will be · the order of the Court: that you should 

20 render a verdict in favor of t~1e plaintiff and against 
the defendant, the American Mutual Liability In-
surance Company, for the sum of $2,900.66; and an 
exception to that ruling as ground of appeal may 
be noted in the minutes. 

30 

40 
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' NEW JERSEY DEPARTMENT OF LABOR 

WORKMEN'S COMPENSATION BUREAU 

Trenton, N. J. 

ACKNOWLEDGMENT OF SERVICE 

GRACE lANNAZZO, 

Petitioner, 

vs. 

TEX'rILEATHER CORP., 

Respondent, 

Claim Petition 
No. 7776 

Jan 21 1928 

To be signed by a representative of the respond-
ent and returned to the Compensation Bureau, 
State House, by the process Server. 

The undersigned hereby acknowledges receipt on 
1/ 20 1928 of the Claim Petition in the above cause. 

10 

20 

H B HUYLER 30 
(Person rec eiving Claim P etition) 

Adjuster A M L INS Co. 
(Office or position in Firm or Company) 

40 
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STATE OF NE,v JERSEY 

DEPARTMENT OF LABOR 

WORKMEN'S COMPENSATION BUREAU 

9 Franklin St., Newark, N. J. 

ANDREW F. McBRIDE, M. D., 
lo 

HARRY J. GoAs, 
Commissioner of Labor, Deputy Commissioner. 

Chairman of Bureau. 

In reply please ref er to file No. # 30259 

March 13th 19~8 

Mar 20 1928 
(Rubb er stamped) 

:MISS MULLEN :-

RE: Ynatzo B. 
"VS. 

Textile Leather Co. 

I a1n enclosing herewith the petition in connec-
tion with the above case for the purpose of having 
san1e served upon the employer and upon the in-
surance company. It appears that this 111an died 
fro1n benzol poisoning, and the An1erican 1Yl u tual 
were only on the risk about one week, prior to that 

30 time the Greater A1nerican Insurance Co111pany 
covered. 

There seems to be a question as to the responsi-
bility, and neither company will pay. Under the 
circun1stances the en1ployer should be served with 
this petition, so that 1natter can be adjusted. 

Yours very truly, 
J A vVEGNER 

Referee 
40 
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To GREAT AMERICAN INDEMNITY COMP ANY AND 
AMERICAN MUTUAL LIABJLITY INSURANCE: 
COMPANY: 

TAKE NOTICE that annexed hereto is a copy of a 
deter1nination and rule for judgment entered in 

10 the New Jersey Departn1ent of Labor, ,v orlnnen's 
Co1npensation Bureau, on June 4, 1928, in the n1at-
ter pending in said Bureau therein Grace Iannazzo 
was the petitioner and Textileather Corporation 
was the respondent, by which judgment was found 
in favor of the petitioner and against the respond-
ent in the sums set forth in the detern1ination and 
rule for judgment annexed hereto. 

TAKE FURTHER NOTICE that the judg1nent set 20 
forth in said determination and rule for judg1nent 
has been docketed in the Qourt of Con1Inon Pleas 
of the County of Essex and State of New Jersey. 

TAKE FURTHER NOTICE' that an execution was 
issued upon said judg1nent and a levy intended to 
be 1nade upon the property of Textileather Cor-
poration in the County of Essex and State of New 
Jersey and that Textileather Corporation, by rea-
son of said execution and to prevent the petitioner 
from enforcing the immediate collection of the en - ~, 1 

tire amount o~ the award or judgment, was re-
quired to and did pay to the petitioner and her at-
torney, the su1n of $1,134.06 upon account of said 
judgment. 

TAKE FURTHER NOTICE that Textileather Cor-
poration calls upon you to forthwith rei1nburse it 
for the amount so advanced and de1nands that you 
assume the payn1ent to the petitioner of further --1 o 

' 
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compensation as provided by said judgn1ent and 
costs of execution. 

TAKE FURTHER NOTICE that unless you so rei111-
burse Textileather Corporation a~.d assu1ne and 
pay to the petitioner the balance of the co1npen8a-
tion as provided in said judg1nent, that 'fexti-
leather Corporation will hold you and each of you 

10 responsible for the sun1 which it has paid and any 
sun1s which it will be obliged to pay by reason of 
said judg1nent, together with lawful interest, and 
will take immediate action for the enforcen1ent of 
it8 rights against you. 

This notice is given by reason of the fact that 
you and each of you issued to the 'fextileather Cor-
poration a policy covering said Corporation for 
liability under the vVorlnnen 's Coli1pensation Act 

20 of the State of New Jersey during the period of 
the einploy1uent of Bruno Iannazzo, husband of the 
petitioner, by ::;aid Textileather Corporation under 
the ter1ns of which policy or policies you are lial>le 
to the petitioner for the judg1nent. 

Dated-June 20th, 1928. 

lVlcDERl\tlO'lvr, ENRIGH'l ~ & CARPENTER, 

Attorneys of Textileather 
Corporation. 

• 
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CITY OF NEWARK 
Essex County, State of New Jersey 

[NEW ARK CITY SEAL 

INCORPORATED, 1836] 

UNITED STATES OF AMERICA 

I, W . J. EGAN, City Clerk of the City of Newark,- Essex County, State of New Jersey, do hereby 
certify that the following is a true and correct transcript from the Record of Deaths in my office. 

1 PI,ACE OF DEATH 
City Newark, N. J. No ......... . ........ City Hospital St ....... . ........ .. ......................... .. 

2 FULL NAME Bruno Iannazzo 
(a) Residence No. 59½ Hayes St. 

LengthofResidenceincityortown where death occun ed yrs. mos. ds. How long in U. S.,if of foreign birth? yrs. mos. ds. 

PERSONAL AND STATISTICAL PARTICULARS MEDICAL CERTIFICATE OF DEA TH 
-

3 SEX 4 Color or race 5 Single, l\larried,Widowed 16 DATE OF DEATH Dec. 8, 1927. 
M w or Divorced 

Married 17 
I HEREBY CE:RTIFY That I attended deceased from 

5a If married, widowed or divorced 19 ... ... , to ........................ , 19 .. .... HUSBAND of ························, 
(or) WrFF<: of Grazia Faruolo that I last saw h ......... alive on ................... · .. , 19 ...... 

6 DATE OF BIRTH Mar. 22, 1870 and that death occurred on the date stated above at .. . M 

7 AGE Years Months 

I 
Days If l.;ESS than THE CAUSE OF D EATH* was as follows: 

57 8 16 1 day, ....... hrs. A plastic Anemia. Probable Occupational due to 
or ......... min. Chronic Benzol Poisoning in Artifical Leather 

8 OCCUPATION OF DECEASED Industry. 
(a) Trade, profession 

Labor er •••••••••..••••••• ( c1 uration) ......... yrs .......... mos .......... ds. or particular kind of work 
(b ) General nature of industry, 
business, or establishment in COKTRIBUTORY ········· .... . .... . ................. .. ... .. . .......... which employed or employer ........................................ ....... 
(c) Name of employer ................... ................................... . (Secondary) 

9 BIRTHPLACE Italy . .. . ... . .......... (duration) ........ . yrs .......... mos .......... ds. 

10 NAME OF FATHER Gesualdo Iannazzo 18 Where was disease contracted 
if not at place of death? Newark, N. J. 

- Di<l an operation precede death? No. Date of .. . ......... 
ti) 11 Birthplace of Father Italy 
f; Was there an autopsy? Yes. z 
!I) 

What test confirmed diagnosis? Autopsy. 12 MAIDEN NAME OF MOTHER Mary <! 
P, Signed H. S. Martland, M. D. 

13 Birthplace of Mother Italy (Address ) Chief Med. Exam. 

19 Place of Burial, Cremation or Removal Date of 
14 Burial 

Informan t Patient. Holy Cross Cemt. 12/ 12 1927 
(Address) ... ............... . .................................. . ..... 

15 20 Undertaker Address 

Filed 12/ 10, 1927 A. Tamburro C. 
W. J. Egan, Registrar. 

WITNESS WHEREOF, I have hereunto set my hand and affixed the 
seal of said city this 14 day of December A. D. 1927. 

[SEAL] W. J. EGAN, 
City Clerk. 
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BRUNO lANN AZZO 

1927 
"\V /E Aug 14 vVorked All vVeek 

21 " " " 10 
Aug 24 

28 " 5Das. Out 1 Day 1 
Sept 1 

Sept 4 " JDas. Out 1 Day 1 
11 " All ,Veek 

Sept 14 
18 " 5Das. Out 1 Day 1 
25 " All ,veek 

20 
Sept 30 

Oct 2 " J¼ Das. Out¾ Day ::¼ 
Oct 4 

9 " 5Das. Out 1 Day 1 
Oct 12 

16 " 51/2 Das. Out½ Day l/:2 

Oct 18 
23 " 5Das. Outl Day 1 
30 " All Week 

Nov. 6 " " " 
BO 13 " " " 

20 " " " 
27 " " " ' 

Dec 4 Out " " 
11 " " " 6¼ 

4:0 



267 

Exhibit P-16. 

NEvV JER ,SEY DEPARTMENT OF LABOR 

VVORKMEN'S COMPENSATION BUREAU 

GRACE' lANNAZO, 
Petitioner, 

vs. 

TEXTILEA'PHER CORP., 
Respondent. 

STATE, OF NEW JE.RSEY l . 
County of Essex S ss · 

On Petition for 
Compen sation. 

Affidavit 

J. FRANCIS PATT·ERSON being duly sworn upon his 

10 

oath according to law deposes and says: 20 · 

On the 8th day of May, 1928, I served a copy of 
the attached Notice in the case of Grace Iannazo 
v. Textileather Corporation on Fred B. Fischer, the 
agent of Great A1nerican Inde1nnity Company, by 
giving him a copy of said Notice in his office at 772 
Broad Street, Newark, N. J., at 3 :53 P. M. On the 
outside of the door is a brass plaque Great A1ner-
ican Indemnity Co1npany, Fred B. Fischer, Agent. 

80 
J. FRANCIS P A'l"T'ERSON 

Sworn to and subscl"ibedl 
before me thi:s 9th day~ 
of May, 1928. J 

LOUISE T. GRUNBERT 
[SEAL] Notary Public of N. J. 

40 
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NEW JERSEY DEPARTMENT OF LABOR 

WORKMEN'S COMPENSAT'ION BURHAU 

GRACE' IANNAZO, 
Petitioner, 

vs. 
'fEXTILEATHER CORP., 

Respondent. 

S~PAT'E, OF NEW JE;RSEY l . 
County of Essex S ss · 

On Petition for 
Compensation 

Affidavit 

J0SE,PH P. HINTELMANN being duly sworn upon 
his oath according to law deposes and says: 

, 20 On the 8th day of May, 1928, I served a copy of 
the .attached Notice in the case of Grace Iannazo v. 
Textileather Corporation on the Great A1nerican 
Indemnity C01npany, by leaving a copy of same 
with the man in charge of the matter at the offices 
of said co1npany on the 11th floor of the building at 
1 Liberty Street, New York City, New Y•ork. 

J OSE,PH P. HINTELMANN 

30 Sworn to and subscribedl 
before me this 9th day~ 
of lVIay, 1928. J 

LOUISE T. GRUNBERT 
[SEAL] Notary Public of N. J. 

40 

" 
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NEW JERSEY DEPARTMENT OF LABOR 

WORKMEN'S COMPENSA'PION BUREAU 

GRACE lANNAZO 
Petitioner 

vs. 
'fEXTILEATHER CORP., 

Respondent. 

On Petition for 
Compensation 

Notice 

TO THE GREAT AMERICAN lNDEl\INITY COMPANY : 

SIRS: 

TAKE NOT'ICE that the formal hearing in the above 
entitled cause will be had vVednesday, May 9th, 
1928, at ten o'clock in the forenoon at' the vVork-
111en's C0111pensation Bureau, 9 Franklin Street, 

10 

Newark, New Jersey. 20 

TAKE FURTHER NO'rICffi that the above entitled 
cause involves the death of Petitioner's intestate 
alleged to have been caused by benzol poisoning, an 
occupational disease arising out of and in the 
course of the employ1nent of the respondent. 

TAKE FURTHER NO'fiCE' that at said hearing it will 
be urged that said Petitioner's intestate contracted 30 
said poisoning during the period your co111pany cov-
ered said respondent for c0111pensation insurance 
and that the alleged sole cause of the death of said 
Petitioner's intestate was the contraction of benzol 
poisoning and its subsequent results during the said 
period in which your company insured said re-
spondent for c01npensation insurance. 

T. B. TIPPETT 
. MCCARTER AND ENGLISH 40 
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27-WC-38004-B-7 April 9, 1928 231 
lO A . d . C Great mer1can In emn1ty o., 

20 

30 

40 

# 1 Liberty Street, 
New York City, N. Y. 

Re: Bruno Iannoazzo- ( Dec' d. ) 
Vs·: Textileather Company 

Acc. 11. ?.27 
Att'n. Claim Manager 
GEN'rLE .MEN; 

The above case is an alleged benzol poisoning case 
at the Textileather Company and same is to be 
heard before the Department of Labor at Newark 
on VVednesday, April 11th at 9 :00 A. M. _ 

Your company is a party respondent and we are 
therefore notifying you of this fact so that you may 
have one of your · representatives present at that 
hearing. 

Yours very truly, 

AMERICAN MUTUAL LIABILIT 'Y INS. Co. 

:MK:MW 

This letter sent registered 
Return receipt requested. 

Branch Claims Manager 

[Stamped:] 
NEW ARI( TO BOS.TON 

APR 9 1928 NEW ARK TO NE,V YORK 
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27-WC-38004-B-7 February 7, 1928 

GRE 'AT' AMERICAN IND-EMNITY Co., 
1 Liberty St., 
New York City, N. Y. 

231 

Re: Bruno Iannoazzo-( Dec'd.) 
Vs: Textileather Co.-

Ace. 11.? .27 
GEN'l""LEIMEN: 

10 

At the request of the Workmen's Con1pensation 
Com1nissiou, we are writing to advise you that the 
above case is noted for informal hearing before the 20 
Commission at Newark on Tuesday, February 14th, 
at 9 :30 A. M.J at #9 Franklin St., Newark. 

It is suggested that you have a representative 
present in order to see if this case can not be 
amicably adjusted betw€en all parties interested 
and thereby avoiding the necessity of a formal hear-
ing and additional expenses. 

Very truly yours, 
AME'RIOAN MUTUAL LIABILITY INS. Co. 30 

MK:l\fVV Branch Claims : l\1anager 

[Stamped:] 
NEW ARK TO BOSTON 

FEB 7 1928 NEvV ARK TO NEW YORK 

40 
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TEXTILEATHER CORPORATION 

MAUMEE PLANT 
Dayton Street 
Toledo, Ohio 

COTTON FABRICS 
Bleachers, Mercerizers, Dyers 

& Finishers 

NEWARK PLANT 
Brown St. and Lister Ave. 

Newark, New Jer~y 

"The Custom-Built Coated Fabric" 

In Reply Address Office at 

NEWARK, N. J. 
May 8, 1928. 

HARRY GoAs, Deputy Co1nmissioner of 
10 · Coin pensa tion, 

New Jersey Department of Labor, 
Newark, N. J. 
DEAR SIR:-

The writer was served with the attached subpmna 
today and tried to get in touch with you at 9 Frank-
lin St., in an effort to be excused fron1 this hearing 
on account of the absolute necessity of 111y being in 

20 Detroit, Michigan on vVednesday, May 9th. 
I imfor111ed Attorney Raymond H. Cohen over the 

telephone of this condition and he reported that he 
also tried to get in touch with you in an effort to 
release me. 

The business that is taking 1ne out of town in-
volves approxiinately $100,000.00 and the writer be-
lieves that you will accept this as a legitimate ex-
cuse for non appearance. 

30 I am sending the Superintendent of this plant,. 
lVlr. DeForest Lott with all particulars that will be 
necessary for the trying of this case, and if my 
testin1ony is necessary, I will be available on Fri-
day, May 11. 

40 JDL: BR 

Very truly yours, 

TEXTILEATHIDR O0R,PORATION, 
J. D·. LIPPMANN, 
J. D. LIPPMANN, 

Vice-President. 
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Form 27 

NE'\V JERSEY DEPARTl\IENT OF LABOR 

VVORKME•N)S COMPENSATION BUREAU} 
OF THE ST'ATE OF NRW JERSEY SS. 

District No ..................... . 
To J. D. LIPMAN 

c/ o Textileather Corporation 
Lister Ave., Newark, N. J. 

Greeting: 

You are hereby co1nmanded, that, setting aside 
all business and excuses ·whatsoe-ver, you be and 
appear in your proper person before me at a cer-
tain hearing to be held the 9th day of l\Iay, 1928, 

10 

at ten o'clock A. 1\1., at Dept. of Labor Bldg·. 9 
Franklin St. in the County of Essex, to testify the 20 
truth according to your knowledge in a certain 
clai1n petition now pending and undeter1nined be-
tween Grace Iannazzo petitioner and Textileather 
Corporation respondent, and this you are not to 
omit under penalty which n1ay ensue. 

vVITNESS. n1y hand and the ofiicial seal of th e 
'\Vorkmen's C01npensation Bureau in the year of 
our Lord one thousand nine hundred and twenty-
eight. 30 

l-lARRY J. GOAS) 

Deputy Co1nn1issioner of Cmnpensation. 
(SEAL) 
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NEW JERSEY DEPARTMENT OF LABOR 

VV ORKMEN''S COMPENSATION BUREAU 

Newark, Essex County, District 

GRACE lANNAZO, 
Petitione1· 

vs. 
TEX'l'ILE LEATHER Co., 

Respondent 

Transcript of stenographic notes of the testimony 
taken in the above entitled 1natter before Hon. 
HARRY J. GoAs, Deputy Compensation Co1nmis-
sioner at the Departn1ent of Labor Building, 9 

2° Franklin Street, Newark, New Jersey, on the ninth 
day of May, A. D. 1928 at 10 :45 A. M. in the fore-
noon. 

Appearances. 
RAYMOND COHEN, Esq., for the Petitioner 
GIDRALD 1\1:cLAUGHLIN, Esq., for the Respondent 
( McCAR'.rE1R & ENGLISH, Esqs.) 

30 By consent of counsel Antoinette Manzi was 
sworn in to act as interpretress. 

GRACE, lANAZZ0, the Petitioner, being duly ,sworn 
upon her oath, testifies as follows ( through inter-
preter) : 
DIRECT-EXAMINATION BY MR. COHEN (through in-

terpretress) : 
Mr. McLaughlin: If your Honor please, be-

40 fore the witness is exa1nined, Your I-Ionor, I 
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wish to 1nake a statement for the record: . In 
this case, Your Honor, the Petitioner's intes-
tate is alleged to have died of benzol poison-
ing on or about December 8th, 1927. The fact 
is that the A1nerican Mutual Liability Insur-
ance Co1npany was the ~01npensation carrier 
for the Respondent from a period running 
from N ove1nber 18th, 1927 to and including the 1 o 
tiine this petitioner's intestate quit work for 
the respondent, which wa·s on Noven1ber 26th. 
Prior to N ove1nber 18th the respondent was 
covered for c01npensation by the Great A1neri-
can Inde1nnity Co1npany. I am here represent-
ing the Respondent inasfar as the American 
Mutual coverage goes. The Great American 
Inde1nnity by reason of the circu1nstances in 
the case wa'S served with a formal notice by .,0 us to the effect that the allegation here v;ras .. 
benzol poisoning and that it would be urged 
at this hearing that the period of the coverage 
of the Great A1nerican was the responsible 
period for the contractio .n, exposure and re-
sults which culminated in the 1nan''S death. 
That for1nal notice was served both on the 
Newark office of the Great American Inden1nity 
Co1npany and on the Home Office of the Grea~ 
A1nerican Indemnity in New York, and I hand 30 
the Court the original notice to which is at-
tached two original affidavits of service of the 
notice. In addition to that when this n1atter 
was first noted for a for1nal hearing the A1neri-
can Mutual n1ailed by registered n1ail to the 
Great A1nerican Inde1nnity to it'S home office 
notice that the case was coining on for a hear-
ing and that ·the Great A1nerican Indemnity 
Company was a party in interest. In this case 40 
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here for the A111erican Mutual, we are not 
contesting the petitioner's proof, which I as-
sume is to be put before this Court anyway, 
as to the death fr01n the occupational disease, 
we do urge and I think it will be plain, from 
the petitioner's case that the exposure, con-
traction and poisoning and the result were in 
the petitioners intestate's syste1n prior to the 
date of the coverage on our policy with the 
result that we think it will be plain as was 
in the case last week, that the responsible 
period of the coverage is prior to our coverage. 

Mr. Cohen: If your Ho~or please, of course, 
I a111 not interested in what relation the A111eri-
can Mutual Liability Insurance Co111pany has 
with the Great An1erican Inde111nity and any 
fact with respect to the prior case, a different 
case, has no relation to this present case. That 
is the testi1nony I object to. 

The Court: He is just simply putting that · 
in the record as a matter of record and I take 
it that is a 111atter to be fought out between 
the respondent and the carriers, but he is 
n1aking it for the purpose of the record, that's 
all. 

Mr. Cohen: This is a benzol poisoning case 
and I represent Mrs. Grace Ianazzo, and we are 
going to prove that the decedent died as the 
result of benzol poisoning contracted during 
the course and scope of his e111ployment. 

The Court: It n1ay be ~hey will ad111it son1e 
of your claims. 

l\1r. McLaughlin: ,ve ad111it the employ-
111ent, we ad111it the wage which was $21.53 per 
week. 

Mr. Cohen: That is where we differ. We 
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have some testi1nony to show he made $27.00 a 
week. 

Mr. McLaughlin: "\Vell, as I understand it 
it is forty-two cents an hour. , There cannot be 
any question about that, and I understand 
6fi 1/~ hours a wee'k. 

( Further discussion. ) 

The Court: All right, go on. I 0 

Q. Are you the widow of Bruno Ianazzo? A. 
Yes. 

Mr. Cohen: Before I proceed further I want 
to advise the Cou1·t this interpretress is related 
to the woman on the stand, have you any ob-
jection? 

Mr. McLaughlin: I haven 't any objection. 

Q. In August, 1927 did your husband work for 20 
the Textile Leather Company? A. Yes, sir, in 
August, 1927 he worked for the Leather Co1npany . 

Mr. lVlcLaughlin: Can we have the date in 
the 1nonth, please? 

The Interpretress: She don't ren1e1nber the 
date but she knows the month. 

Q. "\Vhat was the condition of your husband's 
health before he worked for the Textile Leather 
Co1·poration? A. She says he was always healthy P>O 
before he went to work for this c01npany. 

Q. Did you notice any change in his condition 
after he was e1n ployed by the Text~le Leather Cor-
poration? A. After a couple of months she noticed 
he used to come hon1e, he was _always pale and com-
plained of his sto1nach, didn't want to eat so much 
and he felt restless, he ,vanted to go to bed. 

Q. He wanted to go to bed right away? A. Yes, 
and he felt dizzy like. 40 
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Q. Before he worked for the Textile Leather Cor-
poration, when he ca1ne home fr0111 work did he 
go right to sleep? A. Not before he worked there, 
but a couple of n1onths that he was working there. 

Q. He felt dizzy? A. He felt dizzy. 
Q. And pale? A. And pale, and couldn't eat so 

very well. 
Q. Was he a hearty eater before he worked for 

10 the Textile Leather Corporation? A. Yes, he was 
a hearty eater and then he could hardly eat a 
sandwich. 

Q. How did he sleep at night when you 'say in 
a couple of 1nonths when you noticed this change? 
A. Restless. 

Q. He was restless? A. Restless. 
Q. -vva·s he a good sleeper before that? A. Yes, 

he was a good sleeper. 
20 Q. Now, around Noven1ber 26th of 1927, on a 

. Saturday afternoon when he ca1ue home fro111 work 
did you notice his condition? A. Yes, I did notice, 
he had his gums full of blood. 

Q. Is that the condition you noticed? A. I 
noticed H Saturday, in the afternoon. 

Q. Did he complain that he wasn't feeling well? 
A. He wasn't feeling well. 

Q. Anything else about his condition, any blood 
running from his nose? A. From the nose and 

30 gums. 
Q. Did you call a doctor right away? A. The 

following day, on Sunday morning. 
Q. What doctor did you call? A. Dr. Fessano. 
Q. Did he come Sunday 1norning on the 27th 

of November? A. Yes. 
Q. Did he treat him? A. Yes sir. 
Q. On Dece1nber 3rd was your husband taken 

to the City Hospital at Newark, New Jersey? A. 
40 Yes. 
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Q. What was his condition at that thne? A. He 
was very weak. 

Q. vVell., just describe his condition at that tilne, 
tell what his condition was:, was it the same as 
the previous week when he came home from the 
plant? A. It wa.s worse. 

Q. Was worse? A. Yes. 
Q. How 1nany children have you got? A. Six. 

1'1r. Cohen: At this time I would like to 10 
offer the birth certificates of all the children. 
Have you any objection? . 

Mr. McLaughlin: No objection. 
The Court : In evidence? 
Mr. Cohen : Yes. 
Mr. McLaughlin: Let me hear who they are, 

the dates and ages. 
1'1r. Cohen: All right, I will read the1n into 

the record. I will read the names and the ages 20 
of your children and the dates of birth, and 
will ask you whether these are correct. Mary 
Ianazzo, fourteen years old, born September 
16th, 1913? 

A. Yes. 
Q. Philo1nena Ianazzo, thirteen years old, born 

November 9th, 1914? A. Yes. 
Q. Gesualdo, eleven years old, Dece1nber 21st, 

1916? A. Yes. 80 
Q. Donado, nine years old, Septe1nber 4th 1918? 

A. Yes. 
Q. Antoinette, seven years old, July 18th, 1920, 

is that correct? A. Yes. 
The Court : The certificates will be marked 

P-1. 
( The five birth certificates above referred to 

entered in evidence and 1narked as one exhibit 
P-1.) 40 
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Q. When were you born? A. March 22nd, 1884. 
Mr. Cohen: May I 1nove at this tin1e, your 

Honor, to a1nend the date of her birth in the 
petition fro1n 1844 to 1884. 

The Court : All right. 

Q. Did you vis1it your husband at the hospital 
on April 3rd, where he was taken at the direction 

lO of Dr. Fassano? A. Yes sir. 

20 

Q. vVere you there on Dece1nber 8th, the day he 
died? A. Yes sir, she was there day and night. 

Q. Did his condition beco1ne better or worse dur-
ing that period of time? A. It was getting worse 
every day. 

Q. vVere you dependent upon your husband for 
support? A. Yes sir, she wouldn't have nobody 
else. 

~Ir. Cohen: That's all. 

CROSS-EXAMINATION B,Y MR. McLAUGHLIN: 

Q. vVhen were you n1arried, Mrs. Ianazzo? A. 
October 20th, 1912. 

Q. Are any of your children working? A. None 
of them working. 

Q. None of them, they all go to school, do they? 
A. Yes. 

30 Q. Your husband was well, healthy, before he 
went to work for the Textile Leather? A. Yes sir, 
very healthy. 

Q. And had a good color, did he? A. Sure. 
Q. And physically was fit? A. Yes, always 

healthy and strong. 
Q. And shortly after he went to work for the 

Textile Con1pany you began to notice changes in 
hbn, is that right? A. Yes, she did notice on him 

40 that he wasn't feeling so extra as before. 
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Q. An1ong other things, 1\1:rs. Ianazzo you no-
ticed that he lost weight, didn't you? A. Yes, she 
did notice on his clothes too, his clothes didn't fit 
him. 

Q. The clothes were too large for him? A. Yes. 
Q. Did you notice that his color had become 

pale? A. Real pale, he never had the con1plexion 
he had before. 

Q. I-Ie lost his appetite? A. He hardly could 10 
eat anything. 

Q. By the tin1e he had been working there a 
couple of 1nonths, which I suppose would put it 
quite early in October, these conditions had beco1ne 
very noticeable, hadn't they? A. Yes, she noticed 
them, his condition wasn't very well, he couldn't 
hardly eat or do anything. 

Q. And that it was getting worse? A. Yes sir, 
day by day he was growing worse. 

20 Q. And around that time, l\frs. Ianazzo in the 
early part of October your husband would have 
these nose-bleeds conunence, didn't they? A. She 
savs around the end of October when he ca111e ho1ne V 

one day she said that his nose was bleeding and 
they thought it was a cold. 

Q. And this same condition, l\Irs. Ianazzo, that 
you noticed shortly after he went to work for the 
Textile Oo1npany in August, and which beca1ne 
1nore noticeab1e in the early part of October, as 30 
I understand it got worse and your husband fina.lly 
died on December 8th, is that right? A. She says 
that is the way he was, he was always, you know, a 
little worse every day until sickness spread out 
and he did go to the hospital, he was told to go to 
the hospital. 

Q. Does she understand 1ny question. I would 
just take part of it at a tilne, and you tell her. 
A. Yes. 40 
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Q. These same conditions, na1nely loss of appe-
tite, loss of weight, dizziness, res.tlessness, nervous-
ness, and so on, that you told us about, which you 
first noticed shortly after he started work for the 
Textile Leather Company, and which beca1ne more 
noticeable in October, as I understand it those con-
ditions got worse and he finally died on December 

10 8th? A. Yes sir. 

20 

Mr. McLaughlin: That's : all. 
Mr. Cohen: That's all. 

DR. GIOVANNI FASANO, a witness on behalf of the 
Petitioner, sworn. 

DIRECT-EXAMINATION BY MR. COHEN: 
Q. Dr. Fasano, are . you a practicing physician 

in the City of Newark? A. Yes sir. 
Q. How long have you been practicing 1nedi-

cine? A. Fifteen years. 

Mr. Cohen: vVill you admit the doctor's 
qualifications, Mr. McLaughlin? 

Mr. McLaughlin: Yes, surely. 

Q. Qualifications ad1nitted. Did you have as 
30 a patient of yours a man by the nan1e of Ianazzo, 

Bruno Ianazzo? A. Yes. 
Q. How long have you known hin1? A. I have , 

known him about ten years. 
Q. Do you know what his condition was up till 

around August, 1927? A. I think he was a normal 
man, in fair condition. 

Q. Did you have occasion to treat hin1 before 
that time? A. Yes, occasionally, for colds, and 

40 slight ailments. 
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Q. No particular disease? A. No. 
Q. Doctor, you were called to his home on No-

vember 27th, 1927 to treat him. "' That condition 
did you find him in at that time? A. Well, the 
1nain complaint was bleeding from the gums. 

Mr. :.McLaughlin: When was this? 

A. ~rhis was Sunday morning, November 27th, 10 
1927. 

Q. Did you notice anything else about his condi-
tion? A. Oh yes, he told 1ne he had been bleeding 
since the night before and said _ he was always with 
a handkerchief on the 1nouth to control the bleed-
ing, trying to control the bleeding. At that tiine 
he didn't co1nplain about nose-bleeding, and an-
other thing I noticed was burned spots all over his 
skin, especially on the legs and body. Dizziness, he 
was so dizzy that he had to either sit down or lay 20 

down. He couldn't stand up. Another thing that 
struck 1ne was his color. 

Q. ,vhat was his color? A. It was real ashy, 
real pale. 

Q. Anything else about his condition? A. Well, 
that was what I noticed the first day. 

Q. You never found him in that condition before, 
did you? A. Oh no, never. 

Q. I mean prior to August, 1927. A. No. 
Q. You never treated him before August, 1927, 

did you? A. Before August? Oh yes. 

Mr. J\1cLaughlin: He said he treated him for 
colds and so on right along. 

A. For colds and such things? 
Q. Did you see him again after November 27th? 

A. I was called, sent for again November 29th. 

30 

Q. ,vas his condition any better? A. No, he was 40 
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worse, and at that time I had the first suspicion of 
the nature of his sickness. 

Q. What condition did you come to the conclu-
sion he had? A. I inquired about his occupation, 
so I came to the conclusion it might be benzol 
poisoning. 

Q. Did you make any recommendation? A. Yes, 
that day I reco1nmended he go to the hospital, on 

lO the 29th, November 29th. 
Q. Did you see him at the hospital after that 

day? A. No, I didn't see hin1 in the hospital, he 
didn't go to the ho$pital on that date, he went to 
the hospital Decen1ber 2nd, that is the time I made 
the slip for his admission to the hospital. 

Q. After his ad1nission to the hospital did you 
see him? A. No, I didn't see him since. 

Mr. Cohen: That's all. 
20 

30 

0ROSS-EXAMINAT 'ION BY :MR. :McLAUGHLIN: 

Q. Doctor, on Nove1nber 27th when you first saw 
hiln, besides the dizziness and burned spots which 
you noticed particularly ori his legs, and the bleed-
ing from his gums, the man also appeared thin, 
didn't he? A. vVell, I couldn't say that. 

Q. I-le didn't appear in a healthy condition, did 
he? A. Oh no. 

Q. He did appear in what 1nigh t be ter1ned an 
ane1nic condition? A. Yes. 

Q. He see1ned·rather irritable, nervous? A. Well, 
in 1ny presence he ·wasn't nervous. 

Q. He wasn't so nervous? A. No. 
Q. Fr01n the sy1npto1ns which you did observe, 

doctor, coupled with the history you had of the ex-
posure to benzol, ca used you to diagnose the case 
as chronic benzol poisoning, didn't it? A. On 1ny 

40 slip, you see, on my slip--
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Q. I a111 not so n1uch concerned about you slip, 
but about your statement no,v. A. "Suspicion of 
benzol poisoning". 

Q. Suspicion of benzol poisoning, which was 
later confirmed by Dr. Martland's autopsy, wasn't 
it? A. Yes. 

Q. You are now confident that the 111an did have 
chronic benzol poisoning, is that right? A. Yes. 10 

Q. Doctor, here we have a situation where this 
n1an, according to the testiinony, and according to 
your observation prior to August was a healthy 
man, in August, 1927 he goes to work at an occupa-
tion fro111 which you obtained the history of expos-
ure to benzol and shortly after going to work begins 
to develop symptoms characterized by nervousness, 
dizziness, restlessness, loss of appetite, generally 
not feeling well, all of which sympton1s became 20 
more noticeable by the early part of October, and 
then as you say you saw him on November 27th with 
the sympto111s that you did find and so on, in that 
situation, doctor, isn't it fair to say that this man 
contracted this benzol poisoning shortly after he 
started his occupation in August with the poisoning 
beco111ing worse in his system by October? A. Yes. 

Q. Becoming worse in October and that he died 
as the result of that poisoning in the early part of 
December, is that right? A. Yes. 30 

Q. In other words, doctor, isn't it fair to say that 
the result of the poisoning fro111 the exposure to 
the benzol were in the 111an's syste111 as testified to 
in the early part of October and that in that situa-
tion had in hi111 what caused his death later? A. 
Yes, sir. 

Mr. McLaughlin: That's all. 
Mr. Cohen: That's all. 40 
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DR. HARRISON MARTLAND, a witness on behalf of 
the Petitioner, sworn. 

DIREC'l,-E 1XAMINATION BY MR,. COHEN: 

Mr. Cohen; You will admit the doctor's 
qualifications? 

Mr. McLaughlin: Certainly. 

10 Q. Doctor, did you perfor1n an autopsy on De-
cember 8th on one Bruno, Ianazzo? A. On Decem-
ber 9th. 

Q. I 1nean December 9th. A. 10 :30 A. M., twelve 
and a half hours after death. 

Q. ,vhat did you :find was the cause of his death? 
A. I found the cause of his death was ar-regenera-
tion or ar -plastic anae1nia, probably occupational, 
due to a bad chronic benzol poisoning. 

20 Mr. Cohen : At this time, I 1nerely called Dr. 
Martland, I know he is a very busy man, I 
don't want to keep hi1n here, but I expect to 
prove the deceased was exposed to benzol 
poisoning during the course of his employn1ent. 
I have such proof. This testin1ony is based on 
the supposition he was exposed to benzol 
po1son1ng. 

The Court: Very well, you can take it in the 
30 regular course, subject to being connected up 

later. 

Q. Did you :find anything else about his condi-
tion, doctor? A. Any other disease? 

Q. Yes. A. No. The body showed excessive 
anemia of this ar-plastic type, with a hemmorhagic 
tendency. There were 1nultiple he111orrhages appar-
ent in the skin, bleeding from the gu1ns, mucous 
membrane, and right kidney. There was no other 

40 cause of death. 
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Q. Did you know the history of this 1nan's em-
ploy111ent at the tilne you made the autopsy? A: 
Fron1 the history at the City Hospital, while he 
was a patient there, I ascertained the fact that he 

. was a suspected benzol case. He had been e1nployed 
in a plant in which benzol was being used, and with 
the autopsy findings and with that history I was 
of the opinion that it was a chronic benzol case. 10 

Q. Just what do you 111ean by a chronic benzol 
poisoning, doctor? A. Chronic benzol poisoning is 
due to exposure to small quantities of benzol over a 
considerable period of tin1e. More than once, rang-
ing all the way f r0111 the period of two weeks to 
1110n ths or years. 

Q. vVould you say that a n1an was employed in a 
leather factory where he was exposed to benzol fo1· 
a period of three or four months, would you say 20 
that he was a victiln of chronic benzol poisoning? 
A. If he sho-wed these facts at the antopsy? 

Q. Yes. A. Yes, that would be n1y opinion. 
Q. Do yon know what portion of benzol poison-

ing, or what percentage of benzol would be suffi-
cient to kill a person? A. Breathing it every day, 
or every wo1·king day, that is working in an atmos-
phere with benzol and is around, even to as low as 
100 parts per million in a patient that is susceptible 

30 to chronic benzol poisoning might develop it any 
time. 

Mr. Cohen: That's all. 

CROSS-EXAMINATION BY MR. MCLAUGHLIN: 

Q. Doctor, as I understand it the Petitioner's 
case wiJl show that this 1nan ,ve are talking about 
was working in a small finishing roo111 with which 
you are familiar, in respondent's plant, using daily 40 
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a composition in quantity about 500 pounds, of 
which was 25 <fo benzol, .and that the finishing room 
was, as you know an ordinary roo1n, ventilated by 
windows which were closed son1etin1e, particularly 
in the cold weather. The testilnony is that he went 
to work for the Respondent early in August of 
1927 and prior to that he was a healthy 1nan, had a 

10 cold once in a while but nothing organically wrong 
with hi1n. Shortly after he went to work and was 
exposed to the benzol it was noticed that he showed 
signs of dizziness, was restless, couldn't eat very 
well, while he had been a good eater before that, 
and while he had been a good sleeper before that he 
didn't sleep very well, and generally he complained 
of not feeling very well, which was contrary to 
prior to the time he had gone to work there in 

20 August. Within two weeks as the testimony of the 
petitioner will also show, within two weeks of his 
en1ployn1ent he started losing approxilnately a day 
a week. Dr. Fasano treated hiln just prior to his 
death, his physician, thought fro1n the signs he 
noticed, confir1ned later by the autopsy, that in his 
judgnient that this Nlr. Ianazzo had the poisoning 
in his systen1 early in August and that it had 
developed considerably by October. In that situa-

30 tion, with that testin1ony, is it your judgment that 
Mr. Ianazzo had contracted the effect of benzol at 
or around the time these syn1pto1ns were first no-
ticed on him? A. Am I supposed to answer it? 

40 

The Court : If you can keep all that in n1ind. 

A. I 1nean I an1 not testifying as an expert, I am 
testifying as to the facts on the autopsy and the 
signing of the death certificate of this man. 
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Q. ,v ell, is it en1barrassing to answer, doctor? A. 
No, not at all, I can answer it. 

The Court: There is only one point involved, 
doctor, that is, to what extent, if any, the ex-
posure took effect in a short period of ti1ne. 

A. I don't think there is anyone under the blue 
canopy of the heaven can tell when, accurately, the 10 
disease started except during the tin1e he was ex-
posed to benzol. All the sy1npt01ns you have de-
scribed fit in with early benzol poisoning but when 
the actual blood centers go had no one can tell. 

Q. ,v ould you base your opinion on these symp-
to1ns which are declarative of an early stage of the 
poisoning? A. Yes, but they occur with other 
diseases too. 

Q. But in this case given the latest develop1nent 2o 
and final result in your autopsy you would say that 
the syn1pton1s here were sympto1ns in this case of a 
benzol poisoning? A. I would be of that opinion, 
yes. 

Mr. McLaughlin: That's all. 
Mr. Cohen: That's all, doctor. I ·would like 

to offer at this time the death certificate. 
Mr. McLaughlin: No objection. 

( Certificate 1narked in evidence as Exhibit 30 

P-2.) 

DE FORREST LorrT, a witness on behalf o.f the Peti-
tioner, sworn. 

DIRECT -E1XAMINATION BY MR. COHIDN: 

Q. Mr. Lott, are you associated with -the Textile 
Leather Corporation? A. I a111. 40 

• • 
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Q. In what capacity? A. Factory 1nanager. 
Q. As such officer are you f.a1niliar with the rec-

ords of your e1nployees with respect to the wages 
and so forth and the particular departments e1n-
ployed in'? A. I am. 

Q. Have you any records with respect to the e1n-
ploy1nent of one Bruno Ianazzo? A. I have the 

lO record of the tin1e and also his hourly rate. 
Q. vVhen was he first en1 ployed by your c01n-

pany? A. August 8th, 1927. 
Q. In what deparbnent? A. In what we call the 

tub room. 
Q. About how many people do you employ in 

that tub roo1n? A. I should estimate about ten to 
twelve. 

Q. Don't you en1ploy so111eti1nes when you are 

20 very busy n1ore than ten or twelve, possibly thirty? 
A. No, not in that particular department, no. 

Q. vVhat 1nearn, of ventilation have you in that 
Dope roo111? A. ,, 1 e hav·e, I should estilnate be-
tween forty and fifty window::; and a blower and 
several doors. 

Q. Are those windows opened continuously 
throughout the · year or are they cloi:;ed in cold 
weather'? A. They are cloi:;ed to smne extent in cold 
weather. They are not, I don't believe, all of them 

:1o are never closed, in the su1111ner, all of the111 are 
open, and in the winter not so 1nany of the111. 

Q. ,vhat were the duties of lVIr. Ianazzo in thi 's 
tub ro01n? A. To operate a straining pu1np. 

Q. Can you please describe to the Court what 
you mean by that? A. vVe have what is known as a 
peroxalin solution, it is du1nped into one can and 
poured through the pump and coines out strained 
through a fine mesh strainer, comes out strained at 

40 the other end. 

• 
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Q. Does this solution contain any benzol? A. It 
does. 

Q. ,vill you describe to the Court the contents 
of the solution'? A. Contains , nitro-cellulose, oils, 
pigments, u,l,cohol, ethyl acetate and benzol. 

Q. vVhat percentage of that solution would you 
say was benzol? A. About 25%. 

Q. Did you say that the deceased was working 1 0 
right in the solution? A. In it? 

Q. I mean wo1·king with it. A. Yes. 
Q. At any tin1e while these windows were closed 

will you say any of these benzol fu1nes ren1ained in 
the roon1 for any length of time? A. I should think 
so, yes. . 

Q. I-lave you any record as to the time Mr. 
Ianazzo quit his en1ploy1nent'! A. The last day he 
worked was Nove1nber 26th. 

Q. Could you state the weekly wage he earned 
during that tinie? A. His rate was 42¢ an hour 
on the basis of 511/~ hours. That is our standard 
week. His average earnings would probably be 
about $25.80 I think. Saturday is overtime but he 
worked Saturday as a rule. 

20 

Q. Do you have any record to show he ever 
worked overtilne? A. Yes, he would have worked 
Saturday. 

Q. vVhat would he usually earn, working over- 30 

time? A. Approxi1nately $26.00, between $25.00 
and $26.00. 

Mr. Cohen: That's all. 

CROSS-E.XAMINA'IION BY l\fn.. MCLAUGHLIN: 

Q. ,vithout the overtime, Mr. Lott, what are the 
nrnn's weekly wages? A. $21.52, 51¼ hours. 

Q. $21.52 for 51¼ hours? A. Yes. 40 
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Exhibit DA-2. 

Q. Have you a record there, Mr. Lott, I think 
you have, showing when this 1nan started to stay 
off? A. No, I haven't the individual daily attend-
ance record at all. 

Q. You have son1ething there that will show that 
he was out a day in the week beginning August 
27th? A. I don't think so, no, I have nothing here 
that would show you that. 

Q. I show you, Mr. Lott, a copy of the ti1ne ree-
l O ord which I think if you will exa1nine you will see 

is a true copy of the record. Fro111 that will you 
please tell us when after his e1nployn1ent was the 
first date that Mr. Ianazzo stayed out? A. ,vhy, 
according to t~1is, that is the week of August 27th. 

Q. Then, after that, Mr. Lott, when is the next 
ti1ne'? A. The week ending Septe1nber 4th. 

Q. That is one day that week? A. Yes. 
Q. After that? A. The week ending Septen1ber 

20 18th, one day. 

30 

Q. Any other'? A. October 2nd, a half day. 
Q. After that? A. October 9th, one day. 
Q. Any more? A. Twenty-third, one day. 
Q. 23rd of October? A. Yes. 
Q. Any n1ore? A. That's all. 
Q. Those are the days that he was away from 

the factory? A. According to this record. 

Mr. McLaughlin: That's all. 
Mr. Cohen: That's all. 

JosEiPH Bosco, a witness on behalf of the Peti-
tioner, sworn. 

DIRECT '-E,XAMINATION BY MR. COHEN: 

Q. Mr. Bosco, are you associated with the Textile 
Leather Corporation? A. Yes sir. 

40 Q. In what capacity? A. General fore1nan. 
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Exhibit DA-2. 

Q. ,v ere you familiar with the services of the 
deceased, Bruno Ianazzo? A. vV ell, I used to go 
through that roo1n three or four ti1nes a day, see, 
because I had to go to the different departn1ents. 

Q. ,vhat roo111 are you referring to? A. The roo111 
that Mr. Ianazzo was working in. 

Q. ,vhat ro01n is that? A. That is the tub roo111. 
Q. Do you know what his duties were in that 

tub roo111? A. His duties in the tub room were as a 
strainer, he used to strain the tub. 

Q. Do you know what solution was contained in 10 
that strainer? A. Yes, the solution was made of 
cellulose and pig1nents, oil, alcohol, benzol, and 
ethyl. 

Q. ,vhat percentage of benzol was contained in 
that solution? A. I should judge about twenty-five 
percent. 

473-A 

Mr. Cohen: That's all. 
Mr. McLaughlin; No . questions. 
Mr. Cohen: If your Honor please, I have 20 

another witness worked right alongside of the 
victim. If you think we need his testimony I 
will produce him. 

The Court : I don't think so. 
Mr. Cohen: I also subprenaed one of the 

other members of the con1pany who was unable 
to appear but I don't need hiin now. 

The Court : vVhat would he testify to? 
Mr. Cohen: Just what Mr. Lott testified to. 30 

I offer the report of the Board of Health in the 
case, to be put into the record. That is our 
case, your Honor. 

Mr. McLaughlin : There is no testimony to 
offer on behalf of the Respondent. 

( Case closed; decision reserved.) 
* * * * * * 

40 





TEIXT'ILEATHEIR CORPORAT'ION, 
a corporation, 
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vs. 

GREA'P AMERICAN INDEiMNI'l"Y COM-
PANY, a corporation, 
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AMERICAN MUTUAL LIABILITY INSUR-
ANCE COMPANY, a corporation, 

Def end ant-A pp ell ant. 

Statement. 

Action at Law. 

On Appeal from 
SuJ)reme Court. 

Brief of Defendant-
A1)pellant. 

This is an appeal by the defendant-appellant, 
An1erican Mutual Liability Insurance Company, 
fro!?- a judgment of the Supreme Court, entered 
:May 22, 19'30, against it and in favor of the 
plaintiff-respondent, Textileather Corporation, in 
the sun1 of $2,900.66. 

Facts. 

The defendant issued to the plaintiff a vVork-
1nen's Compensation insurance policy which ap-
plied "only to such injuries so sustained by reason 
of accidents occurring during the Policy Period, 
li1nited and defined as such, in Item 2 of said Dec-
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larations" ( p. 4 7, line 15) and the Policy Period 
was "fron1 November 18, 1927, to December 1, 
1928" (p. 55, line 15). Under the Policy, the de-
fendant was bound to defend any claims or· s:uits, 
against the plaintiff, because of injuries sustained 
by reason of accidents occurring during the Policy 
Period ( p. 46, line 12). 

At the time said policy was issued the plaintiff 
was, and had been for at least six or seven years 
prior thereto, engaged in the manufacture of arti-
ficial leather in Newark and in the making thereof 
used large quantities : of benzol. 

Bruno Iannazzo, deceased, had been an employee 
of plaintiff since August 8, 1927. Fro1n that time 
,:.u he worked in plaintiff's "dope" roo1n, straining 
the "dope" finish. ·This . contained a large quan-
tity of benzol to which he was constantly exposed. 
He stopped work on N oven1ber 26, 1927, just one 
week after the iss·ua,nce of def endanC 's policy. He 
died December 8, 1927, from the results of chronic 
benzol poisoning, a compensable occupational dis-
ease. 

Iannazzo had been in good health up to August 
8, 1927, when he started working for plaintiff 
(p. 226, line 25). Within a short time his condi-
tion radically changed. By October, 1927, he had 
lost weight, become pale, nervous, lost appetite, 
unable to sleep, had at least one nose bleed, was 
always going backward ( pp. 226, 227, 228, 229). 
He had contracted chronic benzol poisoning shortly 
after he started work in August (p. 142, line 26) 
and by October had in his system the results of 
the poisoning from which he died December 3, 
1927 (p. 143, line 32; p. 144, line 21). 

After Iannazzo's death, claim for compensation 
was made by his dependents. Informal hearings 
were held. Testimony that representatives of de-
fendant and of co-defendant Great American In-
surance Company appeared was first admitted in 
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evidence and afterwards, stricken out ( pp. 180, 181; 
p. 187, line 40; p. 188, line 1). Later a claim peti-
tion was filed-this was served both on defendant 
and on plaintiff (p. 121, line 1). The reason it 
was served on the plaintiff was because the Coin-
pensation Bureau had ascertained that the defend-
ant had only been on the risk a week, that there 
was a question of responsibility, that neither · com-
pany would pay and therefore under the circum-
stances felt the employer should be served (p. 119, 
line 20). 

Prior to the petition being served, a representa-
tive of the defendant went to plaintiff's factory 
and went over the matter with Mr. S,chumaker, in 
charge of con1pensation for plaintiff. Schumaker 
stated that Iannazzo had been exposed to large 
quantities of benzol since the previous August 
( p. 216, line 30) ; and that, since that time to the 
tin1e he left, had been working under the same con-
ditions (p. 218, line 20). Later, after the peti-
tion was served, the representative of the defendant 
again went to plaintiff's plant and had a further 
talk with 1Schun1aker. He told Schumaker that 
an answer would be filed but that in his opinion, 
the matter was up to the Great American Insur-
ance Company, co-defendant here (who Schumaker 
had said was his corporation's prior insurance 
carrier) due to the fact that the American Mutual 
had only been on the risk ten days, or two weeks 
when the death had occurred ( p. 218, line 34; p. 
219, line 11). Schumaker replied "that it was up 
to the insurance company" ( p. 219, line 15). 

An answer was thereafter filed setting up what 
had been learned from plaintiff. A week before the 
Compensation hearing, the president of the plaintiff 
corporation was · told of the date by the defendant 
and asked to be in Court ( p. 168, line 25) . Prior 
to the hearing he was served with a subpcena to 
testify on behalf of the petitioner. He thereupon 
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wrote the Compensation 001nn1isioner stating that 
he had to be out of town and that in his place he 
would send his superintendent, Mr. Lott, "with all 
particulars that will be necessary for the trying 
of this case" (p. 165, line 28; p. 167, line 24; D. G. 
3, p. 272). 

At the hearing the attorney for this defendant) 
in open court, in the presence of Mr. Lott, superin-
tendent of the plaintiff and Mr. Bosco, foreman for 
plaintiff, stated that he thought the true facts 
would show that the responsibility for the disease 
was. prior to the coverage of this defendant ( p. 275). 
Testiinony was taken, including that of Lott and 
Bosco and on June 4) 1928) the ,vritten Determina-
tion and Judgment of that Court was entered in the 
Oon1pensation Bureau. The Detern1ination, put in 
evidence by the plaintiff ( p. 121) line 5), was in 
strict accord with the evidence (D. A. 2, p. 274) and 
decided as follows ( p. 80) : 

"IT IS THEREFORE FOUND AND DETERMINED 
that petitioner's intestate, Bruno Iannazzo, 
contracted benzol poisoning, a compensable oc-
cupational disease, in August, 1927, as a result 
of exposure to benzol out of and in the course 
of his employment with respondent; that prior 
to November 1, 1927) said Iannazzo had the 
results of said poisoning in his system which 
caused his death on Dece1nber 8) 1927. It is 
further found that the period of deceased's em-
ploy1nent with respondent, responsible for his 
death, was the period fro1n August 8, 1927 to 
N overr1ber 1, 1927, and that the period fron1 
Nove1nber 18, 1927 to November 26, 1927, had 
nothing material to do with said death. It is 
further found that the disability of petitioner's 
intestate com1nenced within five 1nonths of the 
termination of said exposure." 

':l1he period responsible for the death of Iannazzo 
not being within the coverage of this defendant, it 
refused to pay the award. Plaintiff thereafter 
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started paying the award. S-on1etime later it brought 
the present suit against this defendant and the co-
defendant Great American Indemnity Company, 
the prior carrier, for the amount it had paid up to 
that tiine. 

At the trial of this case below., the trial Court 
held that the fixing of the time of the occurrence 
of the occupational disease was not a necessary part 
of the decision of the Co1npensation Court, therefore 
not binding on the Court below and pern1itted testi-
mony to be taken on this. point ( p. 127, line 33; 
p. 128, lines 1-10) . 

At the conclusion of the plaintiff's case, this de-
fendant moved for a nonsuit (p. 207) on an1ong 
other grounds that it had not been shown that the 
responsibility for the death of Iannazzo was within 
the coverage period of this defendant's policy and 
that the Detern1ination of the Compensation Court 
had fixed the period as prior to said coverage. The 
motion was denied. The 1notion of the co-defendant, 
Great An1erican Company, was granted on the 
ground that plaintiff had not given that defendant 
proper notice under its policy. 

At the end of the whole case this defendant moved 
for a direction of verdict on the same grounds as 
advanced in the nonsuit motion. That was denied. 
Plaintiff moved for a direction of verdict, on the 
grounds first., that this defendant was estopped 
fro1n denying its liability and second, that the testi-
mony showed that the occurrence of the disease 
was within the coverage of this defendant ( pp. 246-
247). The Court held the second point to be a jury 
question ( p. 253). A verdict was directed in favor 
of the plaintiff and against the defendant on the 
first ground ( p. 259). 



6 

I. The trial Court erred in directing a 
verdict in favor of the plaintiff: and 
against this def end ant. 

The trial Court in directing a verdict against 
this defendant on the ground that it was estopped 
frmn denying its liability said (pp. 258, 259): 

"Now, in this case, notice of the accident, as 
was required under the policy, was given to the 
plaintiff in this suit, to this company, and no 
other tmnpany. The defendant co1npany here 
prepared the report for the Textileather Com· 
pany without subn1itting it .at all to the Texti-
leather Cmnpany. After that, a petition was 
filed on behalf of the clain1ant, and the service 
of that petition was acknowledged by the de-
fendant in this case. The defendant filed the 
answer, and this defendant, by its own attorney 
-not the attorney of the plaintiff here, but 
by its own attorney-prosecuted that suit to a 
final determination." * * -x-

"There does not see1n to have been, fron1 
anything in this case, notice given to the plain-
tiff in this suit of a claim, on the part of the 
American Mutual, that it denied liability, as 
between it and the plaintiff in this case, until 
after ths adjudication in the Co1npensation 
Court. The result of that was, so far a.s the 
plaintiff here is concerned, that no notice what-
ever was given to the Great American, sufficient 
to hold it, of its obligation to the plaintiff 
herein; and that has resulted., in this very case, 
for that reason, in a nonsuit in favor of the 
Great A1nerican and against this plaintiff. 

"It seen1s to me, therefore, under the cases 
which I have cited, that the American Mutual, 
because of the action which it took upon receiv-
ing the notice of this accident fro1n the plain-
tiff, in taking the responsibility to file all 
pleadings, to defend this case, without any 
notice to the plaintiff that it disclaimed lia-
bility, as between it and the plaintiff, is now 
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estopped fron1 denying that liability, which 
results in the granting of a motion for the 
direction of a verdict, and an exception to that 
ruling will be noted on the minutes as ground 
of appeal." · 

Exception was duly taken to this (p. 259, line 
34) and it is defendant-appellant's ninth ground 
of appeal. 

The notice of accident fr ,om plaintiff to this 
defendant gave as its only date, November 26, 
1917 (p. 153, line 26). The Compensation Bureau 
first notice form was of necessity based on this 
( p. 126). The trial Court mistakenly thought, as 
stated in the first part of the above quotation, that 
form was not submitted to the plaintiff. The fact 
was that plaintiff's man in charge of compensa-
tion, Mr. Schumaker, signed the report under the 
statement "made out by Textileather Corporation" 
(p. 125, line 18) and mailed it to the Con1pensation 
Bureau ( p. 157, line 25). 

After that, defendant ascertained fro1n plaintiff 
that Iannazzo had been working exposed to benzol 
since the previous August. Informal hearings were 
held which were attended by both this defendant 
and the co-defendant, who was the plaintiff's c01n-
pensation insurance carrier prior to N ove1nber 18, 
1927. The formal petition for Compensation due 
to the fact that there was a question of responsi-
bility, was not only served on this defendant but 
also on the plaintiff. Th-at petition alleged the 
date of accident as Nove111ber 26, 1927 (p. 69, 
line 8). 

Under its policy this defendant was bound to 
defend any claims or suits against the plaintiff 
because of injuries sustained by reason of accidents 
occurring during the Policy period (p. 46, line 12; 
p. 4 7, line 17) . This claim came directly under 
that contractual obligation because of the date 
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alleged and it had to defend or breach its policy. 
The trial Court as the ground for asserting estop-
pel against this defendant, states that the latter 
did not deny liability until after the adjudication 
of the Compensation Court. But this defendant 
could not do otherwise. It had no knowledge that 
the death in question was caused by what had hap-
pened before November 18th. With indications 
that Tannazzo had been exposed to benzol for three 
and one-half months prior thereto and with it, only 
on the risk a scant seven days, it suspected it was 
not responsible. However, it did not know what 
the petitioner would prove and with the date of 
the disease alleged as November 26th, within its 
policy period, it had no recourse but to defend the 
action and could only disclaim at its peril. 

It therefore did the only thing it could do. It 
told the plaintiff it would file an answer but that 
due to the fact it was only on the risk ten days or 
two weeks . prior to the death that, in the opinion 
of its representative, "The matter was up to the 
prior insurance carrier." This, in topical language 
advised the plaintiff of the then precise situation. 
This defendant could not disclaim on 1nere suspi-
cion for if the facts showed it liable it was bound 
to pay. The only knowledge it could, and did have, 
was after the trial and adjudication of the Com-
pensation Court and then it promptly disclaimed. 

There were no rights of the plaintiff impaired by 
this defendant. The plaintiff was the only one 
possessing real knowledge prior to the trial. It 
was an old hand at benzol, had been using it for 
the last six or seven years. Right at this time 
another of its employees had died fro1n its effects 
(Mooney). It knew the slow action of the poison. 
It knew that the American Mutual policy had only 
been in effect a week. It knew that when this 
defendant came on the risk there were two prac-
tically dying employees in its plant. It knew that 
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under all the circumstances that it had to notify 
its forn1er insurance company in order to protect 
itself. Therefore whatever it did or did not do is 
entirely its own concern and its own responsibility. 

In the Mooney case) No. 122, October Term 1930, 
which was tried at the Circuit, just prior to the one 
at hand, the trial Court held that it was not neecs-
sary for the Compensation Court to fix the time of 
the occurrence of the disease. If that holding 
should be correct, this def end ant had no way of 
knowing the date of the disease until a suit on the 
policy had been brought and decided. In that 
situation there was no possible conflict between the 
interests of the plaintiff and the defendant in the 
Compensation Court and the for1ner could not have 
been har1ned in any way by the defendant not 
actually withdrawing at that ti1ne. Any notice by 
the defendant would be pointless, for the Compen-
sation trial under the Circuit's ruling, had nothing 
whatever to do with the tin1e of the occurrence of 
the disease. Under such facts the def end ant not 
only was bound to defend by its contract but in 
self protection had to, for it would be liable for 
the co111pensation award unless in a later action it 
proved that the poisoning took place before its 
policy period. 

An atte1npt was 1nade at the trial, and will 
doubtless be 1nade here, to say that this defendant 
moulded the determination of the Compensation 
Court, unfairly, and so obtained an advantage over 
the plaintiff. Fortunatel~ T, the Coinpensation tes-
tin1ony is in evidence (D. A. 2, p. 274). A reading 
of it will show that the Deter1nination follows the 
testimony with the ut1nost exactitude and that evi-
dence with respect to the thing that killed Iannazzo, 
na1nely, expo sure to benzol, was given by plaintiff's 
Superintendent Lott who was sent there by the 
plaintiff's Vice President "with all the particulars 
that will be necessary to the trying of this case" 
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and by plaintiff's fore1nan Bosco. The evidence 
in the present case, despite frantic efforts to change 
it, is substantially the same, plus the strong addi-
tional testi1nony of the foremost expert on ind us-
trial diseases in this state, Dr. Kessler (p. 235, line 
25). It shows the most substantial foundation of 
the Con1pensa.tion decision. 

In atte1npted justification of the estoppel doc-
trine the following four cases were relied on : 

H v. Commonwealth CasuaUy) 14 7 at 483: 
This involved an automobile liability policy, 

which provided that, anyone using ' the car with 
the permission of the assured was an additional 
insured under the policy. The car in question was 
involved in an accident and Horn sued the driver 
thereof. The insurance company defended and 
ad1nitted the car was being used with the owner's 
per1n1ss1on. Later the judgment being uncollect-
ible against the defendant, the plaintiff sued the 
insurance con1pany under the 1924 Act. ·The Court 
held that the insurance company could not then 
defend such suit on the ground that the judgment 
was against a person not named in the policy. 

The facts in the case at bar are entirely different. 
First, the assured is not the plain tiff in the Horn 
case. Second, the theory of the I-I orn oase is not 
that I-lorn relied on the action of the insurance 
co1npany in defending, to his detriment, and third, 
in the present case there was no ad1nission of any 
sort in the Compensation Court that the disease 
occurred within the policy period of this defendant. 

In Utterback-Gleason Co. v. Stanclarcl Accident 
Insurance Co.) 184 N. Y. S. 862, affd. 135 N. E. 
913, all the facts were known to the Insurance 
Con1pany prior to defending . .r othing was , changed 
after trial. In the present 1natter the facts did 
not develop until after trial. Up to that time it 
might have been under the American Mutual pol-
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icy and if it had so developed, the latter would 
have paid. It did not and the result was a prompt 
disclaimer. 

The case of Farrell v. Merchants Insitrance Co.) 
196 N. Y. S. 383, is not between assured and in-
surer. It involves a question of waiver, rather 
than estoppel. The insurance company had full 
knowledge of all the facts when it waived the no-
tice of accident, which is the point of the case. 

In llliller v. Union Inde1nnity Co.) 204 N. Y. 8'. 
730, there was a suit in an auto1nobile accident 
case prosecuted to judg1nent, with the insurance 
company defending. The plaintiff in the negli-
gence action then sued on the policy under the 
New York statute. The Court held that the .com-
pany was estopped fro111 setting up the failure of 
its assured to give it notice. 

As is seen, the suit is not between the assured 
and insurer as here. ·The basis of the decision as 
stated at page 732 is : 

"'Vhen confronted with the situation, as-
su1ning that the alleged defence ( lack of 
notice) was valid, the defendant was put to 
an election. It could stand on its defence and 
refuse to go on or it could abandon such de-
fence and conduct the assured's side of the 
action. It could not do both." 

Again the facts were all in the possession of the 
insurance con1pany before it acted. Here the 
period of poisoning could not and did not appear 
until after the compensation hearing. Certainly 
this defendant was not forced to elect without 
know ledge of the facts. 

Humes Co. v. Phila .delphia Ca-suaUy Co. (R. I.), 
79 Atl. 1: 

In this case an insurance con1 pany def ended and 
thereafter appealed a suit against its assured under 
a Workmen's Compensation policy, despite the fact 
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that the plaintiff was not an employee of the as-
sured. The company had full knowledge of all the 
facts prior to def ending but through a mistake of 
law, supposed itself liable. The Court held it could 
not later raise that defence. 

It is seen that the decisions in all four of the 
above cases are based on far different situations 
than the one at hand. 

On the q'uestion of know ledge, the opinion in 
Stea ,rns Co. v. Travelers Insura ,nce Co.) 150 S. W. 
991 (Wis.), is quite in poi:Qt. In that case there was 
a question of illegal employment. The insurance 
company did not have know ledge of the fact, until 
after trial and then, as here, disclaimed. The Court 
said (p. 992) : 

"So, appellant, was not not, in any event 
obliged to change its attitude towards respond-
ent until judgment was rendered in the Circuit 
Court, grounded on the particular circum-
stance." 

The Court said as to the question of estoppel 
(p. 993): 

"But it does not apply efficiently here, be-
cause there was neither knowledge actual or 
constructive of the facts." 

In Mason-Henry Press v . .lEtna Insura rrwe Co.) 
105 N. E. 826 Ct. App. N. Y., there was much the 
same sort of notice given by the insurer as here. 
There was a charge of illegal employment and the 
company wrote the assured saying that if such 
proved the case "this case would not fall to us for 
attention". The Court said (p. 828): 

"While this language is somewhat collo-
quial, the notice as a whole was evidently fully 
understood by the appellant and I do not think 
that the subsequent conversation with respond-
ent's agent which was not given on the first but 
only on the second trial, served to obliterate 
the effect of this notice. It did not withdraw 
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the written notice or destroy its 1neaning and 
whether this notice was regarded as 'for1nal' 
or infor1nal it called to the attention of the 
insured that there was a charge of violation 
of law causing the accident, which was not 
covered by the policy and the further state-
ment that the insurer was 'going on with the 
case and was going to take care of it' did not 
at all destroy the proposition, that if at the 
end of that case, it should be determined that 
the accident resulted from a cause not covered 
by the policy, the insurer would not be liable." 

In that case as in the one at bar, the insurer was 
compelled to def end. The Court said as to this 
(p. 828): 

• "The appellant's attitude fro111 beginning to 
end was that it had been guilty of no violation, 
that the allegation of violation was false and 
that the insurer under its policy was cmnpelled 
to defend the action." 

In Rosenberg v. Maryland Ca,suaUy Co.) 3 N. J. 
Misc. 1132, affd. on opinion 102 N. J. L. 724, a 
liability insurance policy was involved and the 
Supreme Court said (p. 1134) : 

"The defendant's refusal to defend the ac-
tion against the plaintiff was in direct viola-
tion of the terms of the policy * * *." 

In Sa.rgent Mfg. Co. v. Tra -velers Insurance Co.) 
130 N. W. 211 (Mich.), the Court said: 

"That con tract provided among other things 
that if thereafter, any suit, even if groundless, 
should be brought against the assured to re-
cover damages on account of such injuries as 
are covered by the policy, the co111pany would 
at its own cost, defend against such suit in 
the na111e and on behalf of the assured. 

"It is clear therefore, that it was the duty 
of the defendant to appear for the insured and 
undertake the defence of the case in the first 
instance. Had a judgment been rendered 
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under the original declaration, defendant's 
liability under its policy would have been cer-
tain." 

In Compton Co. v. Genera ,l Corporation) 190 
S'. W. 382, at 387, the Court said: 

"While defendant may have readily dis-
covered, as plaintiff now clai111s, to its own 
satisfaction at least, that plaintiff's failure to 
place a guard around the 111achinery was the 
cause of the accident and exe111pted it fron1 
liability, yet it n1ay be seriously contended . 
that the defendant insurer, notwithstanding 
its belief in that respect, could not know in 
advance of the bringing of the da111age suit 
on what ground of negligence the injured party 
n1ight assert liability and produce evidence to 
sustain the sa111e. 

* * * * 
"Since an insurer in this form of policy can 

refuse to defend an action for da111ages only 
at its peril, it ought not to be held to have 
waived its rights by defending, so long as any 
peril exists." 

In Ford Hospital v. F. & C. Co.) 183 N. W. 656 
(Neb.), the Court said (p. 659): 

"The insurer by its policy had bound itself 
to defend any suit against the hospital to en-
force any claim for a liability covered by the 
insurance 'whether groundless or not.' The 
action against the hospital for damages was a 
suit to enforce such a claim. The action was 
well founded but even if it had been 'ground-
less' the insurer had agreed to defend it." 

In Murch Co. v. F. & C. Co.) 176 S. W. 399 (Mo.), 
the Court said ( p. 407) : 

"When the Casualty Co111pany abandoned 
the defence, with the issues in it, one for 
which it was liable, the other not, it took the 
chance of judgment being rendered on either. 
The verdict here establishes the reasonableness 
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of the a111ount at which the cause was com-
promised. It also established the fact that the 
accident involved ·was one arising out of a 
cause for which the Casualty Co111pany was 
liable." 

In Holland Laundry v. Tra ,velers Ins. Co.) 152 
N. Y. S. 92, affd. 117 N. E. 1071, the Court said 
( p. 93) as to question of illegal employ111ent: 

"But how, without trial and judicial ascer-
tain111en t of the facts, could the fact of age be 
known? It is alleged in the con1plaint but the 
allegation 111ay be untrue and if untrue the 
insurer 111ust defend. 

* * * * * 
"The defendant could have refused to defend 

but that would be at the peril of proving the 
case fell within the exception. The policy was 
alive and den1anded fulfillment; the exception 
was inoperative unless the actual facts proven 
brought the case within it." 

Under the above facts and law it is respectfully 
submitted that the direction of verdict by the trial 
Court on the theory of estoppel was erroneous and 
should be reversed. 

II. That part of the determination of 
the Co1npensation Court fixing the 
period of the employment responsible 
for the occupational disease, was bind-
ing, on the trial Court. 

This : point arises under defendant's 1st ground 
of appeal, also under the 6th and 8th grounds 
( pp. 127, 207, 245). 

A companion case to the one at bar, the Mooney 
case, No. 121, October 1930 Term, was tried im-
n1ediately prior to this case, at the Circuit. The samf:l 
above point was passed on in that case and gone into 
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.at length. ,vhen the question ca111e up in this case, 
it was decided by the Court without co111ment, 
reference being had to the Court's language in the 
Mooney ca,se. The Mooney aasie is being argued 
with the present one and, of necessity, reference 
111ust be made to that case for the Court's reasons 
in refusing to recognize as binding that part of 
the Compensation decision fixing the period of 
en1ploy111ent responsible for the occurrence of the 
occupational disease. The argument advanced un-
der this point is, therefore, identical with the argu-
111ent of this defendant in its brief in the Mooney 
ca,se ( with two slight additions, namely, refer-
ences to the decision of S'mith v. Fisher Co.) 147 
Atl. 455, and to the attempt by plaintiff to have the 
Co111pensation Decision changed by that Court). 

It is frankly conceded by the trial Court (p. 291, 
line 1, 11![ ooney ca.se) and by the attorney for · the 
plaintiff ( p. 170, line 35, Mooney case) that the 
Compensation decision is binding in the present 
suit "as to the n1atters , which the Compensation 
Court had the right to determine" ( p. 291, line 4, 
Mooney case). The Trial Court said that those 
matters are : 

"that the person who was injured or diseased 
was an employee of the insured c01npany, that 
he was injured or diseased, with an occupa-
tional disease, under the statute, and that the 
injury or disease arose out of or in the course 
of his employment and that the petitioners are 
entitled to compensation and the an1ount of 
that co1npensation ' ' ( p. 291, line 10, Mooney 
case). 

The Court continuing, said ( pp. 291, 292, Mooney 
case) : 

"This 111ay, at times, involve the question of 
when the injury or the occupational disease 
occurred. It see1ns to 111e that is necessary, 
under the statute, in certain cases. In this 
case that was not a necessary determination. 
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All that was necessary for the Co1npensation 
Con11nissioner to decide, in order to entitle the 
plain tiff here to recover against the carrier, 
was that the disease, the occupational disease, 
arose out of and in the course of the deceased's 
e1nployment, and was not barred by any limi-
tation of the Co1npensation Act. Both parties 
were bound by those matters which it was 
within the jurisdiction of the Co1npensation 
Court to decide. One of the matters which the 
C01npensation Court atte1npted to decide, ap-
parently, was that the exposure to benzol was 
for six yea1·s prior to Mr. Mooney's death, and 
that he contracted benzol poisoning prior to 
N ove1nber 1, 1927; and that prior to that date 
had the ultilna te results of such poisoning in 
his system, which brought about his death on 
Decen1ber 15, 1927. 

"It was absolutely unnecessary for the Co1n-
pensation Con11nissioner to so find, and, as to 
that finding, I have already held it is not res 
judiccita as to the plaintiff in this case, seek-
ing to recover against the carrier." 

The above is the full thought of the trial Court 
on the present point. 

It is obvious that the decision in Smith v. Fisher 
Baking Co.) 147 Atl. 455, is not relevant here. 
That case involved the question as to whether the 
judgment against the driver of an automobile was 
binding as against the owner of said automobile in 
the latter's separate action arising out of the same 
accident and this Court held that said judgment 
was not res adju.dica,ta as to the owner's suit. 

Here it is ad1nitted that if the Compensation 
Court had the right to deter1nine the time of the 
occurrence of the disease that such determination 
is binding on this action. It is respectfully sub-
1nitted that in deciding that the Compensation 
Court did not have the right to fix such time, the 
trial Court erred. 

(a) The Compensation Court had the right to 
fix the period of the occurrence of the disease. 
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The Compensation Court, of course, has exclusive 
original jurisdiction of all claims: for compensation 
arising under the Act ( P. L. 1918, Chap. 149, 
Sec. 3) and the Act a pp lies to certain occupational 
diseases including benzol ( Secs. 22b and f) . Oc-
cupational diseases to an employee are only cmn-
pensable when "arising out of and in the course of 
his e1nploy1nent'' ( S-ec. 22a) and then "only when 
the exposure stated in connection therewith has 
occurred during the employment and the disability 
has commenced within five months: after the ter-
1nina tion of such exposure" ( Sec. 22a) . . 

Certainly under this language the Compensation 
Court has the power to fix the date of the "arising 
of" or the occurrence of an occupational disease 
just as in an accident case, it has the power to, 
and does in every instance, fix the date of the 
accident. 

Occupational disease cases are far rarer than 
the ordinary con1pensation accident case and only 
one decision in this state on all fours with the one 
at bar has been found. That case is Sochaska v. 
Ba ,lbach S'melting Co.) 5 N. J . . Misc. 871. There 
the Co1npensation Court, fron1 the testimony be-
fore it, fixed a particular time, during the em-
ployee's tern1 of service for the same employer as 
the tilne when the occupational disease was con-
tracted. 

The Court said ( p. 87 4) : 

"I am, therefore, forced to the conclusion 
that in the course of his work of breaking up 
the 1nattes and handling the pieces and from 
the other conditions under which he worked 
at the place of the respondent, he undoubtedly 
became exposed in such manner to lead poison-
ing that either by inhalation or absorption he 
received into his system lead in such quanti-
ties, within a period of five months of his 
dea.th) tha.t his illness resulted therefro1n in 
Januar·y 1925, and which led to his death in 
March of the same year." 
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Further, on page 875, the Court, discussing the 
testiinony, said: 

"indicates to 1ny n1ind without any question 
of doubt that the decedent died from an 
extraordinary or intensive exposure to lead 
poisoning which occurred within five 1nonths 
of the date of his illness and death. 

"And I do so find that the decedent has in 
the course of his e1nploy1nent been exposed to 
lead, which exposure arose out of and in the 
course of his e1nploy1nent and brought about 
his death within a period of five 1nonths or less 
of the date of his death." 

In every case outside the State that has been 
exan1ined, the Co111pensation Courts have fixed the 
dates of the occurrence of the disease. In most in-
stances, under different law and facts, other dates, 
than those fixed in the instant case by our Con1pen-
sation Court, have been chosen but that is entirely 
im1naterial. Different periods may be designated, 
but the vital fact ren1ains the sa1ne; namely-that 
the Co1npensation Courts outside of Jersey as far 
as have been seen, decide the responsible period of 
the disease and are upheld in so doing. 

Exa1nples of such cases are Johnson v. London 
Guarantee Go.) 104 N. E. 735 (Mass.), where a time 
was fixed by the Compensation Board and upheld 
by the Supreme Court. There is no specific pro-
vision for occupational diseases under the Massa-
chusetts statute. Also in that state, according to 
the case, suffering a personal injury is the only 
iinportant thing. In order to bring the case under 
the statute the board, therefore, found that the re-
sults of the poison in the systen1 of the petitioner 
resulted in personal injury on a. day certain. 

Our statute is quite different. It provides ( Sec. 
7) compensation f9r "personal injuries to or for 
the death of such employee by accident arising out 
of and in the course of his employment" or in the 

• 
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n1atter of occupational disease-specifically ((aris-
ing out of 8nd in the course of his einploy1nent." 

In the .f ohnson case) the Court found "that the 
date on which Johnson beca1ne sick and unable to 
work, was the date of the injury". In our state, in-
jury is not synony1nous with accident. This is 
shown by Sec. 13 of the Act, which reads: 

"No coin pensa tion other than 1nedical aid 
shall accrue and be payable until the employee 
has been disabled seven days, whether the days 
irnrnediately follow the a.,ccident or whether 
they be consecutive or not." 

In Bergeron)s Case (Mass.), 137 N. E. 739, the 
Compensation Court fixed a tilne in another occu-
pational disease case and was upheld. As stated 
in co1nment on the Johnson Case the date of injury 
is the primary requisite in Massachusetts and here, 
even though the 1nan admittedly had lead poison-
ing in Noven1ber 1919, the date of injury was when 
he was incapacitated in June 1920. 

In Employers) Ins. Co. v. McOorrnack (Wis.), 
217 N. W. 738, the e1nployee had died fr01n tuber-
culosis which is a c01npensable occupational dis-
ease in Wisconsin. Insurance carriers are parties 
to c01npen:sation actions in that state and according 
to the opinion, page 739, "* * * the Industrial 
Con1mission had been given full power to find the 
facts and to apply the existing law to deter1nine 
the liability of an insurance carrier for Compensa-
tion a warded against an em ploy er". The Commi s-
sion had not done so and therefore this Court, by 
virtue of a further statute did so on the appeal. 
It found the carrier responsible who was on the 
risk "when the disability occurred", which is ap-
parently the sole test for con1pensability under the 
Wisconsin Compensation law (p. 739). In New 
Jersey, as is seen, there has to be an accident or 
disease occurring which fixes the responsibility and 
which, if followed by disabil~ty, results in an award. 
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The important point about the case is that it 
again shows that the fixing of a tin1e as to an 
occupational disease is part of the job of the Con1-
pensation Court. 

In Schaefer v. Eicher (vVis.), 201 N. W. 396, the 
Ind us trial Comn1ission apportioned an a ward for 
an occupational disease among three e1nployers 
and the Supreme Court sustained it. The Com-
mission, as in the McCormaC'k case (siipra ,) which 
followed this decision, fixed the date of the disease 
as "the time he ca1ne down with the disease ren-
dering hiln unfit for work. This was the date at 
which the liability becan1e fixed." 

No case has been found where the right of the 
Compensation Court, to fix the date of an occupa-
tional disease, has been denied. Courts outside the 
S'tate have fixed dffferent dates. So1ne have gone 
past the date of the contraction of the disease and 
fixed the date as when the injury or disability oc-
curred. 'rhis however is merely a difference of 
opinion, as to the tilne, not as to the right to fix it. 

If the time fixed here was felt to be wrong, 
effort could have been 1nade to review it, either in 
the Compensation Court itself, which has the power 
to review its own decisions; Rose v. Wagner) 2 
N. J. Misc. 118; or by appeal, by certiorari, or 
otherwise. 

Plaintiff realized that such was the correct pro-
cedure and did attempt to have the Compensation 
Determination changed by the Compensation Court. 
This is shown by plaintiff's own exhibits, P-19, page 
224 and P-20 , page 225, letter frmn the Cmnpensa-
tion Con1n1ission to the attorney of this defendant 
and the latter's reply thereto. For some utterly un-
explained reason, that attempt was abandoned-
probably because the determination was based word 
for word on the Compensation testimony. 

(b) The law generally in such case is that a 
judgment in the former suit (such as is the Con1-
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pensation judgment here) is conclusive as to the 
existence of all facts determined therein which are 
1naterial to a recovery in the second action ( such 
as the present case). 

In American Paper Products v . .iEtna Life Ins. 
Co. ( St. Louis Ct. App. Mo. Rehearing denied), 
223 S-. W. 820, the Court said: 

"As a general rule, in actions upon an en1-
ployer's liability policy, to recover fro111 the 
insurer the expenses and the an1ount paid by 
the en1ployer in consideration of a judg1nent 
against the e1nployer by an injured en1ployee, 
the judgment roll in the action by the e111-
ployee against the employer is ad1nissible in 
evidence in the suit of the en1ployer against the 
insurer, whene ver by siteh .fudgrnent) a fact 
material to the i.issiies in the siiit of the ern-
ployer against the insurer has therein been 
determined/) 

Am.erican Candy Oo. v. 2/lJtna Life Ins. Co. 
( Sup. Ct. "\Vis. 1916) , 159 N. W. 917. This was a 
suit by an en1ployer against an insurer on a work-
1nen's c01npensation policy. The insurer had dis-
claimed because it appeared that the en1ployee was 
a boy under 16 years, who was hurt working on a 
dangerous 1nachine, in violation of law. The boy, 
after the disclailner, had sued the e111 ploy er and 
recovered, the jury :finding that he had been hurt 
·while working on a dangerous 1nachine. 

The Court here held that the judg1nent in the 
boy's suit against his e1nployer bound the latter in 
ifa~ suit on the policy, and sustained the lower 
court's non-suit in favor of the in 'surer. 

The Court said ( p. 919) : 
"It see1ns clear, therefore, fron1 the record 

in the two cases referred to, against the plain-
tiff, on account of the injury co1nplained of 
and the decision on appeal to this court, that 
the n1inor was e1nployed contrary to law, 
hence the injury was not covered by the policy. 



23 

The only question remaining is whether the 
for1ner judg111ents against the appellant are 
conclusive. vVe are of the opinion that they 
are." 

Fill ton Gas a.nd Electric Co. v. II ud,s,on River 
Tel. Co. ( Ct. App. N. Y. 1911), 93 N. E. 1052. 
Here a worlnnan recovered a judg1nent in a neg-
ligence case against both parties to the present 
action. The present plaintiff paid the judgment 
and sued the Hudson River Co. for the an1ount it 
had paid, clai1ning that the Hudson River Co. was 
liable. An atte111pt was 111ade at this trial to again 
go into the 111erits of the workman's claim. The 
Court held that this was improper, saying (p. 
1056) : 

"Therefore, if it appears that the judgment 
in the .Horning action was based upon a finding 
of fact fatal to the recovery in this action, it 
cannot be 111ain tained. The judgment in the 
Horning action is conclusive proof that the 
plaintiff in this action was legally liable to 
Horning upon the ground ad.fiidicated) in that 
action) if a ground were adjudicated, in the 
amount o.f the verdict therein. The record 
therein 111ay disclose a state of facts showing 
that the defendant is: or is not liable over to the 
plaintiff. It n1ay disclose that the facts 
through which the plaintiff demands the in-
de111nity fron1 the defendant were not litigated 
therein and if they were not, they n1ay be liti-
gated in this action through evidence not pro-
duced thereat; and if it is not clear from the 
record therein upon what ground damages 
were recovered against the plain tiff here, parol 
evidence is ad1nissible to show what questions 
were actually litigated and decided." Citing 
a large nu111ber of cases. 

Roth Co. v. New Arnsterdcim Oas. Co. ( C. C. A. 
8th Cir. 1908), 161 Fed. 709. An einployer's lia-
bility was also involved here. The employee ob-
tained a judgment against the employer which 
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then sued the insurer on the policy. The Court said 
(p. 711) : 

"But when the liability over is not as broad 
as the original liability, the plaintiff in the 
suit to recover over ' if he relies on the adju-
dication n1ade in the former case 1nust show 
that the very ground of liability against the 
inde1nnitor was found to exist and was nec-
essarily adjudicated in the original suit." 

In Washington Bridg'e Co. v. Pa. Steel Co. 
( C. C. A. 4th Cir. 1914), 215 Fed. 32, one Benning, 
an e111ployee of the Steel Co., was hurt. He sued 
his employer and obtained a judgn1ent. The Steel 
Co. then brought the present suit under a contract 
of indemnity. The Court, discussing the judg-
111ent in the first suit and its applicability here, 
said (p. 35) : 

"The rule, however, extends the conclusive-
ness of such judg1nent to this point: If the 
record in the Benning case had shown that the 
negligence of the Steel Company in failing to 
perfor111 its non-delegable duty of using due 
care to provide a reasonably safe place for 
Benning to work, was necessarily due solely 
to the negligence of the bridge c01npany in not 
exercising due care to furnish a pier strong 
enough to bear the superstructure and could 
not have been due to any independent breach 
of duty on the part of the Steel Co1npany, then 
the judg1nent in the Benning case would be 
conclusive of the actionable negligence of the 
bridge con1pany and of its liability to the Steel 
Con1pany." 

In Standard Oil Co v. Robbins Dock Co. ( Dist. 
Ct. E. D. N. Y. 1928), 25 Fed. (2nd) 339, there had 
been a judgment by einployee of present plaintiff 
against the latter who now sues the Dock Company 
on a contract of inden1nity. The Court ( p. 340), 
speaking of the for1ner judgment, said: 

"* * ""' the judg1nent is conclusive upon the 
defendant as to the existence of all facts de-
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ter111ined therein, which are material to a re-
covery against it in an action brought by the 
defendant, the inde111nitee." 

( c) The fixing of the responsible period for tlw 
disease was necessary in the Con1pensation case 
here. 

Even assuming the trial Court's contention to be 
correct, na111ely-that to have the Compensation 
decision, as to the tin1e of the disease, binding in 
this suit, it had to be a necessary part of its deter-
1nination-under the facts in the Co111pensation 
Court, it was necessary to so find. 

The vVork1nen's C0111pensation Insur.ance Act 
of this state ( P. L. 1917, p. 525) provides: 

"An e111ployer securing the payment of c0111-
pensation by any of the methods prescribed in 
section 4 of this act notwithstanding, shall be 
liable primarily for the pay111ent of proper 
compensation for personal injuries or death 
sustained by his employees. The e111ployer shall 
have recourse for the a111ount thereof against 
his insurance carrier. But the insurance car-
rier shall be directly liable to the injured e111-
ployee, or his dependents, in event of the death, 
insolvency, bankruptcy or other proceedings, 
as a result of which the conduct of the e111-
ployer's business 111ay be and continue to be in 
the charge of an executor, administrator, re-
ceiver, trustee or assignee." 

Sec. ·**236-76 provides that Con1pensation policies 
"shall provide or be construed to provide" that they 
are for benefit of employees and dependents 
"and that such contract 111ay be enforced by any of 
such employees or their dependents, suing thereon 
in his or their names as though distinctly made 
party thereto." 

With this law in mind, the fixing of the respon-
sible period of the disease is a para111ount neces-
sity to the petitioner in such Con1pensation case, 
as the Tannazzo one. If the time is fixed, the peti-
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tioner knows who the carrier is, and, in the not 
improbable event of circumstances having to bring 
the statute into a.ction, can proceed against such 
carrier on its direct liability to her. ,:vith no tiine 
fixed, with the employer insolvent, she has no re-
course against anyone. 

For both these reasons, the fixing of the tin1e of 
the disease was necessary in the Co1npensation 
case and, therefore, even under the trial Court's 
ruling, was binding in the present suit. 

Conclusion. 

It is respectfully subn1itted that for the reasons 
urged, the judgment in this case, in favor of the 
plaintiff and against this defendant, be reversed. 

Respectfully submitted, 

MCCARTER & ENGLISH, 
Attorneys for Defendant-Appellant, 

American .Mutual Liability 
Insurance Company. 

GERALD McLAUGHLIN, 
Of Counsel. 
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1. 
Statement of the Case. 

There is but one action. The cause is listed 
twice because there are two appeals. The first 
appeal is by the def end ant, American Mutual Lia-
bility Insurance Co1npany from a judgment in 
favor of the plaintiff. The second appeal is by the 
plaintiff from a judgment of nonsuit in favor of 
this def end ant, Great American Indemnity Com-
pany. This def end ant is a party only to the second 



2 

appeal. The nonsuit was granted at the close of 
the plaintiff's case. The correctness of that ruling 
must be judged by the testimony taken before the 
1notion was granted. After the plaintiff was non-
suited as to this defendant the case proceeded and 
evidence was admitted in behalf of the defendant 
American Mutual Liability Insurance Company. 
Motion was then made by the plaintiff for a direc-
tion of verdict at the close of the whole case and 
the trial court directed a verdict for the plaintiff 
and against that company. It is to the judgment 
entered on that verdict that the appeal of the 
American Mutual is directed. 

This suit was brought by the plaintiff to recover 
the amount paid by it to the estate of Bruno Ian-
nazzo, a former employee, in satisfaction of a judg-
ment entered 9n an award made by the Workmen's 
Compensatioh Bureau in a proceeding under the 
Workmen's Compensation Act wherein it was 
claimed that the death of lannazzo was caused 
by an occupational disease contracted during his 
employ1nent with the plaintiff. 

The plaintiff after paying that judgment brought 
this suit against the defendants claiming that one 
or both was liable to it on a policy of insurance 
known as the standard form of workmen's compen-
sa.tion policy. 

2. 
Grounds of Appeal. 

The only question presented on the plaintiff's 
appeal as against this def end ant is whether or not 
the trial court erred in granting its motion for a 
nonsuit. This def end ant contends that there was 
no error. The motion for nonsuit was based on a 
number of grounds (p. 202, et seq.). The Court in 
granting the nonsuit relied upon some of the 
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grounds and finding those sufficient did not con- ' 
sider the others (p. 208, I. 20, et seq.). 

Counsel for plaintiff at page 2 of his brief pur-
ports to set forth the questions involved. How-
ever, he does not mention the most important 
question-the one which result~d in the nonsuit 
argued in Point II of this brief. 

3. 
BRIEF OF THE ARGUMENT. 

I. 
Prefatory Statement. 

If any one of the grounds urgedj_n support of 
the motion for nonsuit was sound ~hen . the trial 
court did not err in granting the motion even 
though he granted it on a ground that might not 
be sustained by this Court. Solomon v. P. S. Ry. 
Co., 87 N. J. L. 2.84. We do not wish to intimate 
that the grounds upon which the trial court rested 
his decision are erroneous. Out of an excess of 
precaution we prefer to rely on all the grounds 
urged. 

While this case is similar to the Mooney case 
(Nos. 28 and 29 on the February Term, 19,3,1 cal-
endar) it is not identical. In the Mooney case the 
trial court rested its decision granting this def end-
ant's motion for a nonsuit on the ground that there 
was no evidence that the occupational disease of 
which the deceased died was contracted during the 
term of the policy of this def end ant. 

In the case at bar the trial court relied on the 
absolute failure of the plaintiff to give any notice 
of its claim to this def end ant as required by the 
terms of the policy (p. 208 and p. 210, I. 40, et seq.). 
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II. 
·The plaintiff failed to give immediate writ-

ten notice to this defendant of the occurrence 
and failed to comply with the other provisions 
of the policy with respect to giving the defend-
ant the - fullest information obtainable of the 
claim made. 

We put this point first in this brief because it 
deals with the grounds which the trial court sus-
tained in granting the motion for nonsuit. The 
provision of the policy with respect to notice is as 
follows (p. 30, II. 10-25) : 

"F. This E1nployer, upon the occurrence of 
an accident, shall give immediate written no-
tice thereof to the Company with the fullest 
information obtainable. He shall give like 
notice with full particulars of any claim made 
on account of such accident. If, thereafter, 
any suit or other proceeding_ is instituted 
against this Employer, he shall immediately 
forward to the Company every summons, 
notice or other process served upon him . 
Nothing elsewhere contained in this Policy 
shall relieve this Employer of his obligations 
to the Company with respect to notice as here-
in imposed upon him." 

It will be noted that under this provision the 
plaintiff upon the occurrence was required to give 
immediate written notice thereof to this defendant 
with the fullest information obtainable. Also the 
_plaintiff was required to give like notice with full 
particulars of any claim made on account of the 
occurrence. These provisions were not complied 
with. The fallowing facts are undisputed: 

After this case was opened to the jury by counsel 
there was the fallowing colloquy between counsel 
(p. 117, IL 1-30) : 
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"Mr. Markley: I understand that, both from 
the record of the case and from Mr. Carpenter, 
that no notice of any kind was given to my 
client, the Great American Indemnity Com-
pany, as required by the terms of the policy. 
Is that so, Mr. Carpenter? ' 

"Mr. Carpenter: We gave no notice to the 
Great American about that, only~ 

"Mr. Markley: November 21st, when they 
served a copy of the judgment and award. 

"Mr. Carpenter: No, I think the 21st of June, 
19'28. 

"Mr. Markley: It was after the trial and 
judgment in the Compensation Court. 

"Mr. Carpenter: But I understand that the 
Amedcan Mutual gave them some notice, 
but I do not know about that of my own 
knowledge; and that is why I did not so state 
in the opening. 

"The Court: You have no proof of that? 
"Mr. Carpenter: The proof is here, but I 

haven't it in my control; I will have to get it 
from the other side. They were given notice 
to def end this case before it was tried. 

"Mr. Markley: That was a few days before 
it was tried." 

The deceased Bruno Iannazzo was employed by 
the plaintiff from August 14, 19127, until Novem-
ber 26, 19127 (p. 266). He worked his regular hours, 
ten and a quarter hours a day and he performed 
his work every day including Saturday although 
on Saturday he only worked eight hours. He made 
no complaint of illness prior to November 26, 19127. 
He did his work properly and was paid his full 
salary (p. 148, 11. 20-40). All during his employ-
ment with the plaintiff he worked in connection 
with benzol (p. 149, 11. 1-20). 

On November 26, 19127 he became ill and was 
attended by his family doctor, Dr. Fasano. He had 
known Iannazzo for over ten years. He was called 
in on November 27, 19127 (p. 137). The deceased's 
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trouble was bleeding of his gums (p. 138, II. 10-15). 
However, the deceased was pale and looked very 
sick. On November 29, 1927 Dr. Fasano had a sus-
picion for the first time that it was benzol poison-
ing. He sent the patient to the hospital. The 
deceased did not want to go but finally did on 
December 2, 1927. All together Dr. Fasano saw 
the patient three times, the first time on November 
27, 1927, then on November 29, 1927, and finally 
on December 2, 19·27. He did not treat the de-
ceased at the hospital (p. 129, I. 20; p. 140, I. 20). 
Prior to November, 1927, the doctor always found 
Iannazzo healthy (p. 142, II. 1-10). It was the 
accumulated effect of the entire employment of 
the deceased to November 27, 19·27 that finally 
brought about the contraction of the disease on 
November 27, 1927. The doctor was unable to say 
when the disease was actually contracted, although 
he thought it was November 27, 1927 (p. 145, II. 
1-20). . 

Dr. Martland performed an autopsy on Iannazzo 
on December 9, 1927. Dr. Martland testified that 
Iannazzo died from anemia which was caused by 
exposure to benzol (p. 128, II. 30-3,5,). Dr. Mart-
land could not tell for how long the benzol had 
caused trouble for Iannazzo (p. 128, II. 35-40) 
The exposure resulting in the contraction of the 
disease may have been three to six weeks (p. 130, 
IL 1-10). The doctor further said that the chronic 
benzol poisoning might occur within two weeks. 
He could not fix any definite time (p. 130, II. 30-
40). The doctor said that the continued exposure 
to benzol every day for years is a factor. Also 
a man might be exposed on a certain day to an 
enormous quantity and on other days not to so 
much benzol poisoning (p. 131, I. fi.; p. 132, I. 10). 
He could not tell in this instance whether the . 
disease was contracted as a result of a large dosage 
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or a small dosage (p. 13,2, 11. 10-20). As to when 
the disease was contracted the doctor's final testi-
mony was as fallows (p. 134, 1. 15; p. 13'7, 1. 20) : 

"Q. Your autopsy was performed on the 9th 
of December, was it? A. Yes. 

"Q. Now, assuming that -this man worked 
until the 26,th of November, and was exposed 
to benzol in his work from the 1st of Novem-
ber, right up to the last day he worked, the 
26th of November-would the exposure to 
benz .ol in the last week or two that he worked 
have made any difference in his condition? A. 
Oh, yes; certainly; that is, I understand he 
started to work on the 1st of November? 

"Q. He started to work in August and 
worked almost every day right up to the 26th 
of November. A. And then he stopped work-
ing November 26th? 

"Q. He did not work again until he died. 
A. And now you are asking me if he was ex-
posed to larger quantities in the last two 
weeks? 

"Q. I am asking whether his continued work 
with benzol had any effect on this condition 
that you found. A. From August to Novem-
ber 26'th? 

"Q. Was it his continued work from August 
right on down to the last day he worked, to 
the 26,th of November? A. Whether that had 
any effect on the conditions as I found them? 

"Q. Yes. A. Yes, it produced the conditions 
as I found them. 

"Q. And could you say what part of that 
time caused this condition. A. Oh, no. 

"Q. Well, if he had not worked the last day 
or two, would that have made any difference, 
or wouldn't it? A. Oh, I couldn't tell. He 
might stop in the middle of November and go 
for a period of three or four months without 
exposure to benzol at all, and suddenly come 
down with benzol anemia. It is impossible 
to tell. 

"Q. And might he, by the same token, have 
stopped work in the middle of November and 
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recovered? A. He might have had, yes. Lots 
of them do. 

"Cross examination by Mr. Markley: 

"Q. In other words, you could not tell when 
the disease really started, could you? A. No. 

"Q. All you know is that he died of benzol 
poisoning? A. All I know is that he died of 
an a-plastic anemia, and that he had an ex-
posure to benzol w·hich was of a sufficient 
length of time to produce the conditions found 
at autopsy. That is all I can say. 

"Cross examination by Mr. McLaughlin: 

"Q. As I understand your testimony, after 
being exposed to benzol, as he was, from Au-
gust 8th to the middle of November, he might 
have at that time ceased being exposed to 
benzol, and thereafter, within a period of a 
month or weeks, or two months, have come 
down with this anemia, which is the result of 
benzol? A. Yes, that is right. 

"Redirect examination by Mr. Carpenter: 

"Q. And he might, by the same token, have 
completely recovered? A. And completely 
recovered; yes. 

"By the Court : 

"Q. When, in your opinion, Doctor, if you 
choose to answer this question, did he receiV'e 
the full accumulative dose of the benzol? A. 
In this case? 

"Q. Yes. A. Up to the last day he worked 
and was exposed to it. 

"Q. That is, at that time he had received the 
full accumulatiV'e dose? A. Yes,· I mean the 
last day of exposure. It is when-I mean, if 
a man is exposed to benzol for six weeks, and 
then he works in the seventh week, well, every 
day in the seven weeks is an additional insult 
to his bone marrow, so the longer he works 
the w•orse it becomes." 
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Petition for compensation under the W or km en's 
Compensation Act was verified by the Estate of 
Iannazzo under date of January 7, 1928, and filed 
on January 10~ 1928 (p. 118, 11. 10-20). Service was 
acknowledged for the plaintiff by the defendant 
American Mutual Liability Insurance Company 
u1:1der date of January 20, 19·28 (p. 118, 11. 30-35). 
In addition to serving the petition for compensa-
tion upon the American Mutual, the Compensation 
Bureau also served it upon the plaintiff directly 
on April '1:7, 19127 (p. 123, 1. 20; p. 124, 1. 10). No 
service of any kind was made on this def end ant 
Great American Indemnity Company (p. 124, 1. 40; 
p. 125,, 1. 10). The original report of the occurrence 
was made by the plaintiff by its compensation 
representative, W. A. Schumacher (p. 125,, 11. 10-
20). The report in full appears at the bottom of 
page 125 and top of page 126. In this report the 
plaintiff states that the American Mutual is the 
interested insurance company (p. 125, 1. 40). The 
accident report shows that the occurrence hap-
pened on November 27, 19'27 (p. 126, 1. 15). In 
answer to the question how accident occurred the 
answer is "above (deceased) left factory on No-
vember 26, 19127, all right-later advised he was ill 
in hospital (p. 126, 11. 20-25). 

Mr. Schumacher, the manager of the plaintiff's 
compensation department testified that on Decem-
ber 8, 1927, notice in writing was given to the 
American Mutual and the communication was pro-
duced and is in the record showing that the plain-
tiff had knowledge on that date that the deceased, 
Iannazzo, died from occupational poisoning and 
immediately called it to the attention of the 
American Mutual (pp. _152, 153). On December 13, 
1927, another written communication was sent to 
the American Mutual by the plaintiff enclosing a 
statement from the hospital dated December 10 
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(p. 154). The statement fro1n the hospital was 
signed by Dr. Snavely and notified the plaintiff 
that the deceased died from occupational poison-
ing (p. 155, 1. 30). On December 16, 1927, the 
American Mutual sent to the plaintiff the accident 
reports which have to be filed with the various 
departments of the State under the Workmen's 
Compensation Law which the American Mutual 
had filled out and that company requested Mr. 
Schumacher, plaintiff's manager of co1npensation, 
to execute the forms and then send one copy to 
the Department of Labor and the others were to 
be returned to the American Mutual (p. 156, 1. 40, 
et seq.). On Dece1nber 19, 1927, the plaintiff com-
plied and filed one copy of the report with the 
Department of Labor and returned the other copies 
of the report to the American Mutual (p. 157). Mr. 
Schumacher testified athough he had charge of all 
compensation matters for the plaintiff, that he at 
no time gave any notice of any kind to this de-
fendant of the occurrence of Iannazzo's illness or 
death or of the claims made with respect to his 
death being due to occupational poisoning (p. 159, 
11. 10-20). It was not until June 20, 1928, that any 
notice was given to this def end ant by the plaintiff 
and that notice was given after there had been a 
determination and judgment in favor of the estate 
of Iannazzo on June 4, 1928 (p. 263,). 

In short, after the petition for compensation had 
been heard and decided and judg1nent entered and 
after execution had been issued on that judgment 
and levy made upon the property of the plaintiff 
and that levy satisfied by the payment of the 
amount due thereon, did the plaintiff give any 
notice to this defendant (p. 263, 11. 20-30). 

Furthermore, the petition for compensation upon 
which the judgment was entered set forth a cause 
of action for an occurrence which happened on 
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November 26, 19-27, which of course was after the 
expiration date of this defendant's policy which 
date was November 18, 1927, or eight days after 
this defendant's policy expired (p. 69', 1. 10). The 
date of death was December 8, 1'9127, according to 
the petition (p. 69', 11. 20-30). The nature of the 
accident as set forth in the petition was "decedent 
took sick while working in the coloring depar _t-
ment and died from a-plastic anemia due to chron-
ic benzol poisoning (p. 69, 11. 10-20) /' 

It is important to note that the answer to this 
petition was verified and filed by Clarence B. Tip-
pett, an attorney for the American Mutual who 
in the answer says in the affidavit that he is the 
agent of the plaintiff in this action for the purpose 
of filing same (p. 76, 11. 20-30). On the hearing 
in the Compensation Court the plaintiff was rep-
resented by the attorneys of the American Mutual, 
Messrs. McCarter & English (p. 164, 11. 20-30). 

It is perfectly plain that the plaintiff did not 
make any effort to comply with condition F of 
the policy so far as this defendant is concerned. 
It did fully comply with that provision so far as 
the American Mutual was concerned. The Ameri-
can Mutual, recognizing, its liability to the plaintiff 
accepted notices of claim, filled out the forms of 
report required by law, had them accepted by the 
plai_ntiff and thereafter filed them for the plaintiff. 
The American Mutual accepted the petition for 
compensation for. the plaintiff and through its at-
torney filed a verified answer executed by the at-
torney of the American Mutual as the agent for 
the plaintiff. Thereafter the American Mutual pre-
pared and def ended the action in the Compensa-
tion Court. Although the original petition was 
served upon the American Mutual on January 20th 
by the Workmen's Compensation Bureau it was 
reserved on the plaintiff. According to the man-
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ager of the compensation department of the plain-
tiff, Schumacher, it gave no notice of any kind to 
the Great American that the plaintiff intended in 
any way to hold the Great American for the death 
of Iannazzo. It is therefore plain that the nonsuit 
granted by the trial court was proper. In granting 
the nonsuit on the ground that condition F of the 
policy had not been complied with by the plaintiff, 
the trial court said (p. 210, I. 40, et seq.) : 

"I think that the controlling fact in this case 
is not necessarily the matter of when this 
disease was contracted, but whether or not the 
plaintiff in this case has given the notices re-
quired by its policy to the Great American. 
Admittedly, the first notice given by the plain-
tiff to the Great American, of any action 
against it, was on June 21, 1928, after the ad-
judication in the Compensation Court, and 
after any opportunity which that company 
might have had to participate in that hearing, 
and to def end, on behalf of the plaintiff, or 
even on behalf of itself. It is true that, before 
that adjudication, the A1nerican Mutual had 
sent notices of a preliminary hearing on the 
11th of April, by its letter of February 7th. 
This letter is to this effect: 'At the request of 
the Workmen's Compensation Commission, 
we are writing to advise you that the above 
case is noted for informal hearing before the 
Commission in Newark, on Tuesday, February 
14th, at 9 :30 A. M., at g, Franklin street, New-
ark. It is suggested that you have a 
tative present'-to take part in the preliminary 
hearing? N~, but 'in order to see if this case 
cannot be amicably adjusted between all par-
ties interested, and thereby avoiding the neces-
sity of a formal hearing and additional ex-
penses.' 

"Now, there was a Mr. Dunbar present, who, 
it is insisted, was a representative of the Great 
American. I do not know that that is proven 
in the case, that he was their representative, 
but assuming that he was, I do not see that that 
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makes any difference, because he went there, 
if we are to rely upon this letter of February 
7th, to see if the case could not be amicably 
adjusted. Of course, this letter to the Great 
American was an indication perhaps to the 
Great American that the A:,;nerican Mutual was 
going to insist that there was some liability on 
the part of the Great American but it is no 
indication to the Great A1nerican that this 
plaintiff, the plaintiff in this case, was going to 
insist upon that, or that the plaintiff in this 
case expected to enforce its claim, or attempt 
to enforce its claim, or claim that the Great 
American was in any way liable. 

"To the same effect are the letters of April 
9th advising of the hearing of, I think it was, 
April 16th; and the letter of May 8th advising 
of the hearing of the 9th, to which the April 
16th 1neeting had been adjourned. 

"It is true that all these letters may have 
been notice to the Great American that the 
American Mutual was going to try to get out 
from under - I mean, to pass its liability, or a 
portion of it, to the Great American, but no 
indication that there was any claim on the part 
of the plaintiff in this case, the Textileather 
Corporation, that the Great American was in 
any way liable. 

"Now, if it had been the claim of the Tex-
tileather Corporation that it intended to rely 
upon the policy of the Great American, then 
there ought to have been some notice of some 
kind given to the Great American, certainly a 
notice which would comply with condition F of 
the policy, which required the Textileather 
Corporation to give immediate written . notice 
to the company, with the fullest information 
obtainable of the occurrence of the accident; 
and the Textileather Corporation ·gave no no-
tice or any information of any kind to the 
Great An1erican of the occurrence of this ill-
ness, although it did notify the American Mu-
tual on the very day of the death of this man, 
that he was ill, and, later, of his death. So 
June 21st, as I have already said, after this 
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hearing, after the adjudication in the Compen-
sation Court, was the first intimation given 
by the Textileather Corporation of any inten-
tion upon its part to hold the Great American; 
and I think that prevents the Textileather Cor-
poration from recovering.. Now, I am not go-
ing to say that, in the event of this suit having 
been by the representative of the deceased man 
-that is, referring to the widow and the chil-
dren-that they would have been prevented 
from recovering against the Great American 
on that account-I think I have been told in 
this case that the decisions are rather to the 
contrary, where suit was brought by or on be-
half of the person injured, or those who repre-
sented him. This is a suit directly by the 
corporation whose duty it was to give this 
information, and to give this notice. 

"Therefore, a nonsuit will be entered as to 
the Great American, and an exception to that 
ruling, as ground of appeal, may be noted in 
the minutes." 

We respectfully sub1nit that the trial court did 
not err in granting the nonsuit. 

Ill. 

The sending of certain notices by the Amer-
ican Mutual Liability Insurance Company to 
this defendant did not relieve the plaintiff 
from its duty under the terms of the policy of 
immediately forwarding to this defendant 
every summons, notice or other process served 
upon the plaintiff when any suit or other pro-
ceeding was instituted against it. 

As appears under Point II no notice of any kind 
was given to this defendant of the death of 
Iannazzo or of the proceedings brought for the 
purpose of obtaining compensation against the 
plaintiff. The plaintiff sought to overcome this 
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fatal defect by offering certain notices which were 
sent by the American Mutual to the defendant. 
These notices were supposed to have been sent by 
U. S. Mail although this def end ant · has no record 
of receiving one or 111ore of them. These notices 
sent by the American Mutual did not comply with 
the policy provision, because they were not sent as 
required by the policy; they were not timely; they 
were not sent by the plaintiff, and they were mere-
ly notices attempting to draw this def end ant into 
the defense of the compensation suit, which de-
fense had been assumed by the American Mutual. 
They likewise were sent on the eve of trial (see 
notices pp. 269, 270,271). The trial court in grant-
ing the motion for a nonsuit held that these decoy 
le Hers by the American Mutual to this def end ant 
long after the American Mutual had assumed the 
defense of the case and prepared it for trial, were 
not a compliance with the policy provision known 
as condition "F." 

It will also be remembered as pointed out in 
Point II that in addition to giving an immediate 
written notice of the occurrence with the fullest 
information obtainable, and also in addition to 
giving a like notice with full particulars of any 
claim made, that thereafter in the event that any 
suit or proceeding is instituted against the plaintiff, 
the plaintiff shall immediately forward to the de-
f end ant every summons, notice or other process 
served upon the plaintiff. It will also be remem-
bered .as set forth in Point II that although the 
plaintiff was actually and personally served with 
the petition for compensation that it did not even 
send that complaint to this def end ant. The trial 
court in its decision granting the motion for a 
nonsuit which is quoted at length supra in Point II, 
fully answers the contention that these notices 
from the American Mutual are a compliance with 
the condition precedent "F" in the policy. 
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IV. 
The death of lannazzo was not covered by 

this def end ant's policy and said policy was 
not in force at the time when lannazzo's case 
became compensable under the terms of the 
Workmen's Compensation Act. 

While the trial court did not rest its decision on 
the ground that the disease was not contracted 
during the policy period of this def end ant, still in 
passing the trial court clearly demonstrates that 
on that ground the granting of the n1otion could 
have been rested. In order to avoid reiteration 
we shall quote the trial court's summation of the 
evidence as to when the disease was contracted, 
for the purpose of showing that the plaintiff failed 
to prove that the disease was contracted during the 
policy period of this def end ant. The trial court 
said (p. 208, 1. 20 et seq.) : 

"Shortly, the reasons for that are these; it 
may be that the proof on the subject of the 
occurrence of the accident, or the disease, is 
in a somewhat different position from what 
it was in the Mooney case yesterday, but still 
I think that it has not been proven, by that 
particularity which is required, that the acci-
dent or the illness which caused the death did 
occur prior to November 18, 1927. 

"It is true that Dr. Martland in this case 
testified that, in performing the autopsy, he 
found a condition of profound anemia, with 
multiple hemorrhages in different parts of the 
body and a-regenerative and a-plastic anemia, 
which affected the marrow of the bones, and 
that, in his opinion, it was due to chronic ex-
posure to benzol. He did say that he could 
not tell when the benzol had entered into the 
body of the deceased, but that it ·was exposure 
to benzol which had taken place over a fairly 
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long period of time-I think it was from three 
to six weeks, to years; that to affect bone mar-
row it usually takes longer than three to six 
weeks, but the first and most important con-
sideration in his diagnosis of the condition 
which he found upon his pqst mortem was the 
continued exposure to benzol, and that it was 
the continued accumulative effect which was 
the most important. 

"He did say, however, that he could not say 
what part of the time that the deceased was 
in the plaintiff's employ caused this condition. 
He said that he might have stopped in the 
middle of November and recovered; and, if I 
read correctly the Massachusetts case, if that 
be the situation-that he 1night have stopped 
in the middle of November and recovered-
then we must take, as the time when the acci-
dent or illness occurred, the time when he be-
came sick and unable to perform labor. 

"Dr. Fasano had been the family physician 
for over ten years. He said that while he had 
treated Mr. Iannazzo during the year 1927, that 
he would drop in for a cold or a slight ill-
ness,-he did not indicate that at any time 
during the year 1927, until the 27th day of 
November of that year, did he find any symp-
tom of benzol poisoning, and even then, on 
that date, he did not diagnose it as benzol 
poisoning, and it was not until the 29th-two 
days after that-that he had a suspicion of 
benzol poisoning, and he advised the hospital. 
The man went to the hospital on Dec~mber 
2nd, and, of course, admittedly died of benzol 
po1son1ng. 

"Now, under Dr. Fasano's testimony, his 
treatments of the decedent, as I have already 
said, during the whole of the year 1927, which 
includes of course, the time when he was in 
the employ of the plaintiff, which was from 
August 8th to the date he stopped, the 26th 
day of November, were for slight colds and 
slight illnesses. He did say, in answer to the 
hypothetical question put to him, that, in his 
opinion, this disease was contracted soon after 
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-August 8th tbat it became worse and the man 
died of that poisoning in December, and that 
on October 1st he had in his system this con-
dition of which he died later; but, upon fur-
ther exa1nination, he said that it was a con-
tinuing cumulative effect that produced the 
disease, and the continuous exposure that had 
this cun1ulative action, and that it was not 
possible to say on what particular day it was 
co1nplete, until the day of his death. That is 
substantially his testiinony. 

"Of course, we have the testimony of Bosco, 
who observed this man, and who said he could 
not see any difference in his appearance. That 
may be entitled to very little weight. He was 
not a medical man, and probably did not ob-
serve the appearance of Mr. Iannazzo as a 
person would who was called upon to treat 
him.'' 

The policy of insurance of this defendant insured 
the obligation of the plaintiff to its employees in-
cluding Iannazzo, to pay compensation under the 
Workmen's Compensation Law of New Jersey 
during the policy period. The policy. period was 
from November 18, 19126, to November 18, 19127. 

Under the Workmen's Compensation Act (P. L. 
1911, ch. 95 and the supplements and amendment) 
personal injuries or death by accident are covered 
provided they arise out of and in the course of 
employment with certain exceptions respecting 
self-inflected injuries, intoxication of the employee 
and hernia cases, etc: Certain occupational dis-
eases are compensable under the 1924 amendment 
(P. L. 1924, ch. 12:4), including "benzene and its 
homologues, and all derivatives thereof" which 
would include benzol poisoning. With respect to 
occupational disease the statute (P. L. 19'24, ch. 
124, par. 22) provides that compensation for per-
sonal injuries or death caused by any of the com-
pensable occupational diseases set forth, arising 
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out of and in the course of the employment, shall 
be made by the employer and that the compen-
sation payable shall be the same for occupational 
disease with respect to the amount and duration 
of the co1npensation as for death or disability 
caused by accident. This statute also provides that 
no compensation shall be payable on account of 
the death or disability by actual disease of em-
ployee unless a notice is given of the claim within 
a period of five months after the date when said 
employee shall have ceased to be subject to ex-
posure, unless the employer has actual knowledge. 

For an occupational disease to be compensable, 
it must be proven that the exposure occurred dur-
ing the employment and that the disability re-
sulting from the disease commenced within five 
months after the termination of the exposure. 
Under the Compensation Act no compensation is 
payable until the employee has been disabled seven 
days, consecutive or otherwise. Compensation is 
in the nature of wages and ordinarily computa-
tion of the weekly payments is not favored by the 
courts. There must be unusual circumstances jus-
tifying the payment of compensation in a lump 
sum. 

Compensation in case of death shall be subject 
to a maximum compensation of $20 a week and a 
minimum of $10 per week which is paid during a 
period of three hundred weeks unless there are 
minors under sixteen years of age at the expiration 
of the three hundred weeks entitled .to receive com-
pensation. At the time of the death of Iannazzo 
the maximum payment was $17 per week. 

From the foregoing it is plain that there was no 
obligation on the part of this defendant to pay any 
compensation as the insurance carrier of the plain-
tiff because during the entire year that its policy 
was in force neither Iannazzo nor his estate was 
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entitled to receive compensation. On the contrary 
he worked continuopsly in apparent good health 
until Nove1nber 26, 19'27, which was 8 days after 
the policy of this def end ant expired. 

Nor is there any proof that he actually suffered 
from an occupational disease during the policy 
coverage of this def end ant. On the contrary the 
proof is that while there was the danger and haz-
ard that he might contract a disease by reason of 
his exposure to benzol as an employee of the plain-
tiff, the proof is clear and demonstrative that that 
exposure did not result in the contraction of the 
disease by Iannazzo until November 26, 1927, with 
his death resulting on December 8, 1927, twelve 
days later. Dr. Martland's testimony summarized, 
supra, shows that he could not say that the disease 
existed for two weeks prior to the death of 
Iannazzo. In fact it was iinpossible for hi1n to 
say from the autopsy that he performed after the 
death of Iannazzo (he did not see Iannazzo alive) 
that the disease had existed for any length of time 
prior to his death. 

The trial court therefore very properly con-
cluded that there was an absolute failure of any 
evidence that the disease occurred prior to the 
expiration of the coverage of this def end ant. To 
be subject to the hazard of incurring disease and 
the actual contraction of the disease are two en-
tirely different things. The hazard existed all dur-
ing the ti1ne that Iannazzo worked for the plaintiff. 

A reflection upon the foregoing considerations 
would seem to demonstrate that the test to be ap-
plied is, when was the disease actually contracted 
by the e1nployee, not how long was the e1nployee 
exposed to the hazard. If that test is applied, that 
it must be the actual contraction of the disease, 
then the decision of the trial court is unassailable 
because there is an absolute failure of proof in the 
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plaintiff's case that the disease was contracted by 
Iannazzo prior to the expiration of the coverage 
of this defendant which expired on November 18, 
1927. There is no reported case in this State on 
this point. Two cases were cited by counsel to the 
trial court from other states (p. 275, 11. 10-20; p. 
2914, 11. 10-20), namely, Johnson v. London Guar-
antee & Accident Co., 217 Mass. 388, 104 N. E. 736, 
and a Wisconsin case, Employers Mutual Liability 
Insurance Co. v. McCormack, 217 N. W. 738. These 
cases, while they do not construe our statute, deal 
with the point involved here and support the con-
clusion of the trial court. In the Massachusetts 
case, the Industrial Accident Board of Massachu-
setts found that the employee since March 13, 1913, 
had been totally incapacitated from labor because 
of his physical condition due to the results of lead 
poisoning. The employee was seventy-two years 
of age and was employed as a lead grinder continu-
ously for a period of more than twenty years be-
fore the date given. The Board further found that 
he had suffered from lead poisoning fourteen years 
before March 13, 1913, but apparently had recov-
ered and had had no recurrence of the disease un-
til he became ill and was totally incapacitated from 
work on March 13, 1913. It also appeared that for 
a period of twenty years he had been absorbing 
lead poisoning during his occupation and that this 
absorption continued for eight months after the 
compensation act went into effect, when elimina-
tion failing the poison stored up manifested itself 
in the present injury and the incapacity which re-
sulted therefrom. 

It will be noted that while the employee had 
absorbed the lead for twenty years the statute per-
mitting compensation for lead poisoning was only 
in force for a period of eight months during the 
period of absorption. The Supreme Judicial Court 
of Massachusetts held (italics ours) : 
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"In view of the finding of the board that 
Johnson had suffered from lead poisoning 
fourteen years before and had had no recur-
rence of the disease until he became incapaci-
tated for work on or about March 13, 1913·, and 
the further finding that there had been 'an ab-
sorption of lead poisoning since July 1, 1912, 
and that the date when the accumulated ef-
fect of this poisoning manifested itself, and 
Johnson became sick and unable to work, was 
the date of the injury' we are of opinion that 
the board were warranted in finding that the 
injury was received when he became sick and 
unable to perform labor. Until then he had 
received no 'personal injury,' although doubt-
less the previous absorption of lead into his 
system since July 1, 1912, finally produced the 
conditions which terminated in the injury. 
Sheerin v. F. & J. Clayton Co., Ltd., 3 B. W. C. 
C. 583; Yates v. South Kirby, Featherstone & 
Hemsworth Collieries, Ltd., 3 B. W. C. C. 418; 
Ismay, Imrie & Co. v. Williamson, 1 B. W. C. C. 
232; Brintons, Limited v. Turvey (1905), A. C. 
230; Martin v. Manchester Corporation, 5 B. W. 
C. C. 259 (19,12); Alloa Coal Co., Ltd. v. D'rylie, 
6 B. W. C. C. 39'8 (19113). 

"As the physical incapacity of the employe 
for work has been found by the board to have 
been caused by the gradual absorption of poi-
son into his system subsequent to July 1, 19112, 
resulting in personal injury on or about March 
13, 1913, there seems to be no reasonable con-
clusion other than that such injury arose out 
of and in the course of his employment. 
·Hurle's Case, and cases cited. 

"Decree affirmed." 

The gist of the foregoing decision seems to be 
that while the employee had absorbed the lead 
for many years there really was no disease or in-
jury until he became sick and was unable to per-
form labor. In short, until he became incapaci-
tated for work, and therefore the compensation 
act applied although it was only in force for a 
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period of eight months of the period of absorption 
of the lead which was over twenty years. 

The other case cited by the trial court is also in 
point. In the Wisconsin case the sole question 
presented was which of three insurance companies 
that were successively the carriers of the compen-
sation risk of the employer to his employee, was 
liable to pay the con1pensation awarded. The 
Court held that the answer to the question de-
pended upon when the disability of the employee 
occurred which entitled him to compensation. The 
Court held that the company that insured the com-
pensation liability at the time the disability oc-
curred was the one that was required to pay the 
award of compensation, notwithstanding that the 
exposure to the absorption of the disease con-
tinued during the coverage of all three companies. 
The Court said that the application of that rule 
placing the liability upon the insurance company 
covering the risk when the disability occurred, 
would work no injustice to any individual insur-
ance company or employer because the law of 
averages would equalize the burdens imposed by 
the act. 

We respectfully submit that the test must be, 
when was the disease contracted and when did the 
disability occur. The employee certainly would 
not be entitled to any compensation while he was 
working as an able-bodied man and earning his 
regular full pay for over ten hours' work per day, 
six days a week. He was not disabled and he had 
not incurred any disability and there was no proof 
of the contraction of any disease prior to the ex-
piration of this defendant's policy. We therefore 
respectfully submit that the trial court did not err 
in granting a nonsuit in its favor at the close of the 
case. 
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V. 

The plaintiff and the American Mutual Lia-
bility Insurance Company are estopped to deny 
the coverage of the American Mutual and the 
lack of coverage by this def end ant. 

The facts are fully set forth in the previous 
points that although Iannazzo became incapaci-
tated on November 26, 19Q7, and died on December 
8, 1927, and although notice of claim was immedi-
ately received by the plaintiff on December 8, 19127, 
and it then had full particulars which plaintiff 
transmitted to the American Mutual on December 
8th and 13th, 19Q7 (pp. 15,3,, 154), still no attempt 
was made at all by the plaintiff to give any notice 
to this defendant as its insurance carrier, or in any 
way to make any effort to hold this def end ant as 
its insurance carrier. On the contrary, the undis-
puted evidence is that the plaintiff gave immediate 
notice and full particulars of the claim and of all 
subsequent matters with respect to it to the Ameri-
can Mutual, and that company accepted the claim 
filed with it, used the forms required by statute, 
had them executed by the plaintiff, and the plain-
tiff and the American Mutual proceeded to def end 
the action by preparing it for trial and actually 
attending at the trial. 

We therefore respectfully submit that the follow-
ing grounds in support of the motion for nonsuit 
were proper and that on one or more of them the 
trial ~ourt would have been compelled, had he con-
sidered them, to grant the nonsuit which he grant-
ed on the other grounds urged by this defendant, 
supra (p. 204, 1. 2"5·, to p. 205,, 1. 10) : 

"FIP.I'H.-The plaintiff permitted the Ameri-
can Mutual to take over the defense of the 



alleged claim, sent the notice of claim to the 
American Mutual, sent the proofs of claim to 
the American Mutual, sent the forms with re-
spect to the claim to the American Mutual and 
did not call upon this defendant to do any-
thing. Therefore the plaintiff has no cause of 
action against the def end ant Great American 
Indemnity Company. 

"Stx.TH.-The plain tiff elected to hold the 
American Mutual as its insurance carrier for 
this alleged claim for the death of Iannazzo. 
Therefore there can be no recovery as against 
this def end ant. 

"SEVENTH.-The plaintiff is estopped from 
asserting that it has any claim under the policy 
of this defendant by reason of its course of 
conduct outlined above. 

"E1GHTH.-The American Mutual is estopped 
to deny by its conduct that it was the insur-
ance carrier for this claim." 

The cases hold that the American Mutual is es-
topped from denying its liability by its conduct in 
accepting the notice of claim, in filling out the . 
forms for the W orkmen' 's Compensation Bureau 
of the nature and extent of the claim, in acknowl-
edging service of the claim petition, in filing veri-
fied answer thereto and in preparing the defense 
of the case and actually proceeding with the trial 
and defending the case. 

Utterback-Gleason Co. v. Standard Acci-
dent Insurance Co., 1913 App. Div. 646,, 
affirmed 233, N. Y. 549; 

Farrell v. Merchants Mutual Automobile 
Insurance Co., 203 App. Div. 118; 

Humes Construction Co. v. Philadelphia 
Casualty Co .. (R. I.), 79 Atl. 1; 

Horn v. Commonwealth Casualty Co., 105 
N. J. L. 616; 147 Atl. 483. 

• 
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· For the same reasons the plaintiff should be es-
topped fro1n asserting any claim against this de-
f end ant at this time. 

VI. 

The compensation award is not binding 
upon or res adjudicata as to this de.fendant. 

This defendant was not a party to the compen-
sation proceeding. The petition (p. 111) was 
against the Textileather Corporation, the plaintiff 
herein, alone (p. 111, I. 20). The answer was 
filed on behalf of the Textileather Corporation 
alone. While this def end ant could have been 
made a party respondent in the compensation suit 
under Section 10 of the Workmen's Compulsory 
Insurance Act (P. L. 19'17, ch. 178, p. 522--quoted 
at p. 22 of plaintiff's brief), still that provision 
of that statute was not taken advantage of and 
the suit was brought only against the Textileather 
Corporation. The award in the Compensation 
Court is therefore not res adjudicata here because 
there was not the identity of the parties in the two 
proceedings and the subject-matter is not the same. 
This Court in the recent case of Smith v. Fisher 
Baking Co., 147 Atl. 45,5, held: 

"But a matter is not res adjudicata unless 
there be identity of the thing sued for, of the 
cause of action, of the persons and parties, 
of the equality of the persons for and against 
whom the claim is made and the judgment 
in the former suit be so in point as to control 
the issue in the pending action." 
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VII. 
The Workmen's Compensation Court had 

no right to attempt to adjudicate which of 
several insurance companies covered the claim 
of Iannazzo. 

Messrs. McCarter & English represented pri-
marily the American Mutual but on the record in 
the Compensation Court represented the respond-
ent Textileather Corporation. They sought in that 
dual capacity to have the Workmen's Compensa-
tion Bureau fix a time for the occurrence of this 
occupational disease which would not be within 
the period of time covered by the policy of the 
American Mutual. Succeeding in that procedure 
the American Mutual refused to pay the award or 
judgment thereby compelling complainant to do 
so. It is perfectly apparent that the only reason 
for such a determination was to eliminate the 
American Mutual which had estopped itself from 
claiming that it did not cover the death of Iannazzo. 
Under the Compensation Act the only question 
presented for decision was whether the occupa-
tional disease arose out of and in the course of the 
employment. The Workmen's Compensation 
Bureau or deputy thereof is nothing more than a 
purely statutory tribunal and as such has no juris-
diction to adjudicate questions not before it for 
decision under the statute. 

This def end ant was not a party respondent in 
the proceeding. The only parties were Grace 
Iannazzo, petitioner and Textileather Corporation, 
respondent (p. 67). The determination and award 
could have no greater force in any event than to 
determine that the occupational disease was one 
that was compensable. Such determination was 
only binding as between the parties to the litiga-
tion. Smith v. Fisher Baking Co., 147 Atl. 456. 
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VIII. 
No exception was taken by counsel for the 

plaintiff to the ruling of the trial court entering 
judgment of nonsuit in favor of the defendant 
American Mutual Liahility Insurance Com-
pany. 

The record shows that no exception was taken 
by the plaintiff to the ruling of the trial court 
granting this defendant's motion for a nonsuit (p. 
213, 11. 30-40). It is true that the trial court said 
that an exception might be noted but counsel for 
the plaintiff did not take any exception. The fail-
ure of counsel to do so is fatal to this appeal. 

Kargman v. Carlo, 85 N. J. L. 632, 635; 
Webster v. Freeholders of Hudson, 86 N. 

J. L. 256, 257. 

In Kargman v. Carlos, supra, this Court said at 
page 635,: 

"But so far as the record discloses the de-
fendant acquiesced in these rulings because 
no objection or other protest was made 
against any of them at the time. And the rule 
is that no ruling relating to the reception or 
rejection of evidence will be reviewed unless 
the record discloses that an objection to such 
ruling was duly made or such ruling other-
wise challenged at the time of the ruling. 

"The reason for this rule may he gathered 
from the remarks of Mr. Justice GARRISON in 
Benz v. Central Railroad of New Jersey, 53 
Vroom 197. It is not based on technical or 
captious grounds, but on the contrary, is essen-
tial to the administration of justice with due 
regard to private interests and the policy 
against needless litigation. Common sense 
and common fairness alike require that if 
counsel thinks the trial judge has fall en into 
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legal error he should call attention to it at a 
time and in such manner that the judge 
may know that his ruling is to be made a 
ground of appeal, and thereby afford an op-
portunity to the judge to revise his ruling and 
to opposing counsel to modify his position so 
as to save error. Where at the trial the atten-
tion of the judge is not ca'zled to an alleged 
error the abiding presumption will be that the 
correction of the error at the trial was not de-
sired by the party w1ho complains of it on ap-
peal. 

"Perhaps no better form of expression can 
be devised to advise the judge that his rul-
ing is to be made the subject of review than for 
counsel to say: 'I desire to note an exception.' 

"It is true that by section 25 of the Practice 
Act (Pamph. L. 1912, p. 382), 'bills of excep-
tions and writs of error in civil cases are abol-
ished.' That abolished the old time bills of ex-
ception which consisted either in writing out 
the exception and presenting it to the judge to 
be signed and sealed, or in handing up a steno-
graphic transcript with the stenographic ex-
ceptions noted and having that actually signed 
and sealed. The objection or exception which 
must now be noted is no longer 'prayed' by 
counsel. It is not addressed to the discretion 
of the judge. It is made and should be noted 
as a matter of right and the grounds of the 
objection or exception should be stated as 
heretofore." 

In Webster v. Freeholders of Hudson, supra, this 
Court (p. 257) held: 

"The fact that the pleadings and hearing 
were under the Practice act of 1912 no way 
operates to change the result, either as to the 
necessity of challenging adverse rulings of law 
at the trial, or the appealability of a ruling on 
mixed questions of law and fact. 'Bills of ex-
ceptions' as such are abolished; but the neces-
sity of apprising the trial court that a ruling 
will be reviewed remains. * * * 
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. · "The only imaginable reason for stating 
such rulings in the findings is to make them 
the foundation of a review; and it is ·quite 
plain, therefore, that the fundamental rules of 
review on error, that there must be a_ ruling, 
that it must be adverse, and that the trial court 
must through the instrumentality of a formal 
challenge have an opportunity to reconsider 
and modify or change it, haue not been nulli-
fied or emasculated by anything contained in 
the new Practice act or the rules made in pur-
suance thereof." 

vVe therefore respectfully submit that since the 
plaintiff failed to take an exception to the trial 
court's ruling as required by law, no legal error is 
presented to this Court for review and the judg-
ment should be affirmed. 

· IX. 

For these reasons we respectfully submit 
that the judgment of nonsuit in favor of the 
defendant Great American Indemnity Com-
pany should be affirmed, with costs. 

February Tern1, 1931. 

COLLINS & CORBIN' 

EDWARD A. MARKLEY, 
Of Counsel. 

Attorneys of Def end ant Great 
American Indemnity Company. 
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'' Therefore, a nonsuit will be entered as to 
the Great American, and an exception to that 
ruling as ground of appeal may be noted in 
the minutes" (Record, p. 213, line 30). 

Plaintiff was the one to whom this exception . was given. 
The other defendant asked for an exception, 

but was not in a position, in any event, to take ad-
vantage of it. 

We submit plaintiff was not required to ask for 
another exception after one had been given by the 
Court in the manner afore said. 

I I . 
Regarding notice. 

Section 11 of the Workmen's Compulsory In-
surance Act, P. L. 1917, Chapter 178, page 522, 
provides that every contract of insurance shall 
provide or be construed to provide that as between 
the employee and the insurance carrier, the notice 
to or knowledge of the occurrence of the injury on 
the part of · the employer shall be deemed notice 
or knowledge, as the case may be, on the part of 
the insurance carrier; '' that jurisdiction of the 
employer shall, for the purpose of this act, be 
jurisdiction of the insurance carrier, and that the 
insurance carrier shall in all things be bound by 
and subject to the orders, ffridings, decisions or 
awards rendered against the employer for the 
payment of compensation". 

Respectfully submitted. 

~1:cDERMOTT, ENRIGHT & CARPENTER, 

Attorneys for Textileather Corporation. 

JAMES D. CARPENTER, JR., 

Of Counsel. 
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This appeal is quite similar to the appeal in 
the Mooney case, Nos. 28 and 29, February Term, 
1931. 
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Suit was based upon the same insurance poli-
cies of the same Companies. 

The deceased employee was Bruno Iannazzo. 
In this case as in the Mooney case the Court 

granted the defendant, Great American Indem-
nity Company, a non-suit at the end of plaintiff's 
case. 

At the end of the entire case Judge Dungan 
directed a verdict in favor of the plaintiff against 
the defendant, American Mutual Liability Insur-
ance ·Company, for the amount of compensation 
payments made to Iannazzo 's dependents to the 
date of the trial, to wit, $2900.66. 

A slightly different question is raised in this 
case than in the Mooney case. 

r_rhe questions involved here are : 

( 1) Is an Insurance Company es topped to deny 
liability to an employer under a Workmen's Com-
pensation policy where it acknowledg ,ed service 
of a dependent's petition for compensation; 
through its own attorney filed an answer, veri-
fied by the Insurance Company's attorney; de-
f ended the compensation case without consulta-
tion with the employer in such a manner as to 
endeavor to escape liability itself and fasten lia-
bility onto the employer, judgment being awarded 
against the employer 1 

(2) Is the insurance carrier covering the em-
ployer at the time an employee takes sick and at 
the time he dies responsible for the payment of 
compensation, although its policy was in effect 
only about a week before the employee quit work; 
and 

( 3) Assuming that an employee is exposed to 
occupational poisons during the coverage of two 
insurance companies, are both liable to pay the 
compensation, or is only the one liable which cov-
ered at the time the employee became incapaci-
tated, and died 1 
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POINT I. 

Appellant American Mutual Liability Insur-
ance Company is estopped to deny its liability 
in this case. 

The Claim Adjuster of the appellant, Ameri-
can J\1:utual Liability Insurance Company, on Jan-
uary 20, 1928, acknowledged service in writing of 
the petition for compensation in the Iannazzo 
case (Exhibit P-6, p. 261). 

On January 26, 1928, Clarence B. Tippett, at-
torney for the American Mutual, swore to and 
filed an answer to Mrs. Iannazzo 's petition for 
compensation (Exhibit D, pp. 73 to 76 inc.). In 
paragraph 34 of this answer the appellant, Amer-
ican Mutual, stated: 

"Respondent alleges the filing of this peti-
tion is premature and unnecessary at this 
moment in that the matter had previously 
been set down for informal hearing for dis-
posal; and before said hearing date this peti-
tion was filed. As it is a claim of death from 
an alleged occupational disease condition, it 
is necessary that the actual date of contrac-
tion of the said condition be definitely deter-
mined and proof of causal relation clearly 
presented, inasmuch as there are two insur-
ance carriers involved, and payment of com-
pensation, if permissible and proper, would 
require a ruling as to which one or both of 
said carriers covered the employer at the 
time of contraction of the alleged occupa-
tional disease. Proof of dependency is also 
in issue and must be submitted in order to 
afford a true basis for an award. For such 
reasons, acceptance of said claim is prema-
ture on the part of the employer." 

While this answer was signed over the name of 
the Textileather Corporation, its name was 
signed by Mr. Tippett, and not by any representa-
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tive of the employer. T,extileather Corporation 
had never heard of Mr. Tippett before (p. 164, 11. 
20 to 30). Tippett did not consult the plaintiff 
about the answer and he was not authorized to 
file it for Textileather Corporation (p. 159, 11. 1 
to 12). No copy was sent to it. 

On 11:arch 13, 1928, Referee Wegner of the Com-
pensation Bureau, suggested by letter (Exhibit 
P-7, p. 262) that in view of the question of lia-
bility between the two Insurance Companies, ser-
vice should be made on the employer. Accord-
ingly, a copy of the petition was thereupon served 
on a timekeeper of the employer April 27, 1928 
(p. 124, 1. 5; bottom p. 159). 

The Compensation case was tried before Dep-
uty Commissioner Goas on May 9, 1928 ( p. 27 4). 
The only notice of this trial gi.ven to the employer 
was a subpoena served on the Vice President (Ex-
hibit DG-3, p. 273) to appear and testify as a wit-
ness for the petitioner for compensation. 

It appeared on the trial below that on February 
7, 1928, after it had filed an answer, the appellant 
American Mutual wrote a letter to the respondent 
Great American Indemnity Company about this 
case suggesting an informal hearing and request-
ing the Great American to send a representative 
to see if the case could not be amicably adjusted 
(Exhibit P-18, p. 271). 

On April 9, 1928, the American Mutual wrote a 
letter to the Great American Indemnity Company 
informing it of the trial of the B'runo Iannazzo 
case against Textileather Corporation before the 
Department of Labor, at Newark, on Wednesday, 
April 11. This letter stated: 

"Your Company is a party respondent and 
we are therefore notifying you of this fact 
so that you may have one of your representa-
tives present at that hearing" (Exhibit P-17, 
p. 270). 
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On May 8, 1928, a formal notice was served on 
the respondent Great American Indemnity Com-
pany by the American Mutual of the trial of the 
Iannazzo case, to be heard in the Compensation 
Bureau on May 9, at ten A. M. (see notice Exhibit 
P-16, p. 269; affidavit of s,ervice P-16, pp. 267-268). 

Mr. Lippmann, Vice President of the Texti-
leather Corporation, testified that the first he knew 
of the Bruno Iannazzo suit was when he was sub-
poenaed as a witness (Record, p. 163), and the 
next thing he heard was when the Sheriff ap-
peared to make a levy and collect the amount of 
the award (p. 164). 

As soon as the Textileather Corporation heard 
that it was contended that Iannazzo died of an 
occupational disease, it gave notice by letter to 
the American Mutual (Letter of December 8, 
1927, p. 153; letter of December 13, 1927, p. 154). 

The American Mutual on December 16, 1927, 
forwarded Textileather an accident report and 
asked them to sign it, retain one copy for its Com-
pany, send one to the Department of Labor, and 
return the others to the American Mutual. 

On December 19, 1927, Mr. Schumacher wrote 
the American Mutual that this was done (Rec-
ord, p. 157). Mr. Schumacher, who was the em-
ployer's agent in charge of compensation matters, 
first heard that Mrs. Tannazzo had commenced a 
proceeding in the Department of Labor after the 
hearing (p. 157, 1. 33). 

In view of the foregoing, Textileather Corpo-
ration did not give any notice whatsoever of Ian-
nazzo 's illness and death to the respondent, Great 
.A.merican Indemnity Company. It ·was for want 
of such notice that Judge Dungan granted a non-
suit in f~vor of the defendant, Great American 
Indemnity Company (Record, pp. 208-213). 

We respectfully submit that Judge Dungan was 
correct in holding that the American Mutual Lia-
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bility Insurance Company was estopped by its 
conduct, from denying its liability for the award 
that was made against the employer as a result 
of this defense. 

Utterback-Gleason Co. vs. Standard Ac-
cident Insnrance Co., 193 App. Div., 
646, affirmed 233 N. Y., 549; 

Farr ell vs. Mer chants Mutual A utomo-
bile Insitrance Co., 203 App. Div., 118; 

Hit ,mes Construction Co. vs. Philadelphia 
Casualty Co., (R. I.), 79 Atl., 1; 

Horn vs. Commonwealth Casualty Co., 
105 N. J. L., 616; 147 Atl., 483. 

POINT II. 

As a matte ,r of law the appellant, American 
Mutual Liability Insurance Company, is liable, 
the employee's illness, leading to incapacity and 
death, occurring during its policy term. 

A schedule showing graphically the days Ian-
nazzo worked for Textileather Corporation be-
tween August 14, 1927, when he began work, and 
November 26, 1927, the last day he worked 
(p. 147, 1. 33) is shown on page 266. Iannazzo 
worked every day between the week ending Octo-
ber 23 and November 26. That day he worked 
to the end of the day and he did not report that 
he was ill when he left at the end of the day 
(p. 147, 1. 36). 

The only two benzol poisoning cases that the 
Textileather Corporation ever had ·were the Ian-
nazzo case and the Mooney case ( p. 150, 1. 28). 

The policy of the Great American Indemnity 
Company was in effect between November 18, 
1926, and November 18, 1927, at 12 :01 o'clock 
A. M., Standard Time (Exhibit A, p. 41), while 
the policy of the American l\1:utual Liability In-
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surance Company went into effect November 18, 
1927 at 12 :01 o'clock A. 1tI., Standard Time, (Ex-
hibit B, p. 55). 

According to Dr. Martland it was the exposure 
day after day to benzol which was important. 
One exposure might turn the tide in the course 
of hj s disease so that he has a quick collapse 
after that one exposure (p. 131, 1. 32 to p. 132, 
1. 7). 

We respectfully submit that in occupational 
disease cases the insurance company should be 
liable which covers at the time of the actual con-
tractjon of the disease, to wit, when the employee 
because of illness contracted in the employment 
ceases to work because of such illness. 

Johnson vs. London Guarantee cf; Acci-
dent Co., 217 1\1:ass., 388; 104 N. E., 
735; 

Employers Mut1tal Liability Insurance 
Co. vs. McCormack, 217 N. W., 73ft 
(Wis.). 

In the practical operation of insurance business 
it is well understood that the company which 
covers at the time of loss is the one that pays. 
This is so with all kinds of insurance. Insurance 
is based on the la·w of averages, and the law of 
averages, if this rule is applied, will prevent in-
justice so long as there is a uniform application 
of this law. 

This was recognized in the Wisconsin case, 
supra, which held that the company that insured 
the compensation liability at the time the disability 
occurred was the one that should pay the award, 
notwithstanding that the exposure to the abso:r:p-
tion of the poison continued during the coverage 
of more than one company. 

In the Massachusetts case, although the Su-
preme Court was considering a sta ·tute different 
from the New Jersey statute, it upheld the Com-
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pensation Board in finding that an employee re-
ceived an injury ( occupational disease through 
lead poisoning) when he became sick and unable 
to perform labor. The Court said: 

"Until then he had received no 'personal 
injury', although doubtless the previous ab-
sorption of lead into his system since July 1, 
1912, finally produced the conditions which 
terminated in the injury" ( citing cases). 

It is respectfully submitted that as a matter of 
law the American Mutual Liability Insurance 
Company is the carrier responsible to pay the 
compensation award where an employee became 
ill, incapacitated and died all during the term of 
its policy. 

POINT III. 

The determination of the Trial Court is not 
res adjudicata as to when the most benzol 
was inhaled by Iannazzo. 

We submit that the .question of res adjudicata, 
fully argued in the Mooney case, need not again 
be argued in this case. · 

The issues in the Compensation Court were not 
the same as those in the Court below; the parties 
were different, and, moreover, it was no·t the busi-
ness ' of the Compensation Referee to attempt to 
fasten liability on one insurance company more 
than another by the way his determination was 
drawn. 
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POINT IV. 

Answering an unwarranted assertion in ap-pel-
lant' s brief. 

The last paragraph on page 8 of appellant's 
brief is wholly unwarranted. It is alleged that 
the Textileather Corporation 

'' was an old hand at benzol, had been using 
it for the last six or seven years. Right at 
this time another of its employees had died 
from its effects (Mooney). It knew the slow 
action of the poison. It knew that the Ameri-
can Mutual policy had only been in effect a 
week. It knew that when this def endarnt 
rame on the risk there were two practically 
dying employees in its plant." 

We submit that this sta:tement is not justified 
by anything in this Record. Although this em-
ployer had been using benzol a number of years, 
the evidence is that to the knowledge of the em-
ployer Mooney and Iannazzo were the only two 
men who ever became ill of benzol while in their 
employ (p. 150, 11. 28 to 30). 

Schumacher did not even know that Iannazzo 
had died of benzol poisoning until long afterwards 
(p. 162, 1. 12). 

Mr. Lippmann admitted that after the deaths 
of Iannazzo and Mooney his plant discontinued 
the use of benzol (p. 170, 1. 3). 

Mr. Lott, superintendent of the Textileather 
Corporation, had no knowledge prior to the day 
Iannazzo quit, November 26, 1927, that he was ill 
or claimed to be ill. He made no complaint (p. 
173, 11. 10 to 15). 

The Court will remember the record in the 
Mooney case, which was to the effect that Mooney 
worked steadily up to the time he quit. The day 
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he quit he went to his foreman, said he felt ill 
and asked permission to go home. 

The Court will also remember that Mr. Koma-
rowski, a man fifty-six years old, worked at the 
machine next to Mooney and that he testified that 
he had never been made ill by benzol, and that 
J\fooney had appeared to be perfectly well up to 
the day he quit. 

We submit that the reference in counsel's brief 
above referred to is unwarranted by anything in 
the record, and we trust the Court will not be mis-
led by it. 

POINT V. 

The Court below erred in nonsuiting the 
plaintiff as to the defendant Great American 
Indemnity Company. 

The motion of the Great American Indemnity 
Company for a nonsuit was based upon lack of 
notice to that Company of the illness and death 
of Iannazzo, and of the commencement of the suit 
in the Compensation Court (motion, pp. 202-206 
inc.). 

Plaintiff proved in this case by calling Mr. 
Kohn, Branch Claim Manager of the American 
Mutual, that he wrote a letter to the Great Ameri-
can Indemnity Company April 9, 1928, informing 
it of the pendency of the case in the Compensa-
tion Court (Record, p. 191; letter Exhibit P-17, 
p. 270); also proved the letter (Exhibit P-18, p. 
271, offered p. 195), and the notice of the trial 
served on the Great American by the attorneys 
for the American l\1utual (Exhibit P-16; affidavit 
of service P-16, pp. 267-268-269). Not one of said 
notices was ever sent to the plaintiff by ,either 
Insurance Company. 
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While it is true that the plaintiff below gave no 
notice to the Great American Indemnity Com-
pany as required by the policy, nevertheless if the 
Great American was liable under its policy in this 
case, the plaintiff should be given the benefit of 
the notices afore said which were given to the 
Great American by the American Mutual. 

The Great American cannot well claim in view 
of these notices given to it by the other Insurance 
Company that it did not in fact have due and 
timely notice of the pendency of the Iannazzo 
case, so that had it desired to do so it could have 
appeared and contested the case on the merits. 

Instead of doing that it stood aside and let the 
case in the Compensation Court take its course. 

We submit that if this Court should determine 
that the compensation award be apportioned be-
tween the two insurance carriers; or should it 
hold for any reason that the American Mutual is 
not liable, then and in that event it was error for 
the trial court to nonsuit the plaintiff as to the 
Great American Indemnity Company. 

We submit that if the judgment against the 
American Mutual should for any reason be re-
versed, that the judgment in favor of the Great 
American should also be reversed, to the end that 
the entire cause may be tried over again with the 
rights of the plaintiff against the two Insurance 
Companies adequately protected under the law 
as it may be laid down by this Court. 

Conclusion. 

It is respectfully submitted that the judgment 
below in favor of the plaintiff and against the 
American 11:utual Liability Insurance Company 
for the amount of compensation payments made 
by the plaintiff under the Iannazzo award to the 
date of trial, should be affirmed; that if for any 
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reason the judgment of the plaintiff against the 
American Mutual should be reversed, then the 
judgment in favor of the Great American In-
demnity Company for nonsuit should also be re-
versed, and the cause sent back under proper in-
structions as to what the law is as to the liability 
between these Insurance Companies to the plain-
tiff below. 

Respectfully submitted, 

McDERMOTT ', ENRIGHT & CARPENTER, 

Attorneys for Textileather Corporation. 

JAMES D. CARPENTER, JR., 

Of Counsel. 








