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B u r t  &  Mit c he l l  Co mpa n y, 
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B R IE F  O F C O L L IN S Sc C O R B IN  IN  B E -
H A L F  OF P L A IN T IF F  IN  E R R O R .

The writ of error in this case is sued out to review a 
judgment recovered in the Hudson Circuit Court, for 
the sum of $2,500 as compensation for personal in-
juries sustained by the plaintiff on May 12, 1906, while 
in the employ of the defendant.

The defendant is the owner aud operator of a dry 
dock at the foot of Morris street, Jersey City, and at 
the time of the accident the plaintiff was employed by 
it as a ship carpenter. The workshop of the defend-
ant adjoins the dock; in the shop were various ma-
chines used in defendant’s business, and among them 
was a circular or “  buzz ” saw fsee cut, Ex. D-3, p. 117 
of case). The table on which this saw is fastened is 
about two feet eight inches high (p. 13, line 24). The 
diameter of the saw is twenty inches (p. 47, line 15). 
It passes through a slot in the table about half an inch 
to three-fourths of an inch wide (p. 66, lines 1- 15). 
At the time of the accident the saw was so placed in
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the slot as to project four or five inches above the 
top of the table (p. 35, line 20 ; p. 72, line 20). The 
saw was operated by means of a belt and pulley con-
nected with shafting which was run by electric power. 
When the power was turned on, the saw was started 
•by shifting a belt from a loose to a tight pulley (p. 59, 
line 28 ; p. 63, line 25). This shafting is also con-
nected with a band saw located about thirty feet from 
the buzz saw (p. 59, line 15).

About 7 o’clock on the morning of the accident 
plaintiff reported for work and was assigued to the 
duty of making repairs on a boat then lying in the dry 
dock. About an hour later he found that he needed 
some strips to fix a window on the boat, and he went 
to the shop, found the piece of wood from which the 
required strips could be made and looked around for 
the “ saw-master,” in order that the latter might saw 
the strips. At that moment the defendant s superin-
tendent, Mr. Gerhardt, happened to come into the 
shop ; an employee by the name of Sacks— an extra 
sawyer (p. 73, line 20)— asked him to unlock the switch 
box, as he (Sacks) wanted to saw some lumber on 
the band saw. Gerhardt did so, and after turning on 
the power (p. 59, lines 10-25 ; p. 70, lines 10- 20) told 
Sacks to go ahead and saw his plank (p. 59, line 30), 
and Sacks then started to use the band saw. Plaintiff 
was standing near with some strips of wood in his hand 
(p. 59, line 40). It is not quite clear from the evidence 
how the belt connecting the buzz saw was shifted from 
the tight to the loose pulley so as to start that saw 
running. Plaintiff denied that he started it, and said 
that when he went to that saw it was in motion (p. 18, 
lines 10- 15). No one else, however, was near it and 
the power had only been on five or ten minutes when 
the accident happened (p. 60, line 10). Moreover, the 
superintendent testified that the buzz saw did not start 
when the switch was turned on (p. 71, line 15). 
Plaintiff says that he shoved his strip of wood through 
the buzz saw in the way he had seen the other men do 
and it passed through once ; he then started to cut t ie
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second strip, and when he had gone about eighteen 
inches “ the saw snapped and kicked ” and he thought 
he would have to shove hard, so he gave a shove, his 
foot went out from under him and his hand was caught 
in the saw, cutting it and severing the fingers (p. 13, 
lines 1-10). According to an account of an eyewitness, 
the accident happened as follows :

“  When he (plaintiff) was getting pretty close 
“ up to the circular saw ; when he got pretty 
“ near there ; the end of the stick as I thought; he 
“ let the stick go with his right hand; he had hold 
“ of it with both hands ; he let go with his right 
“ hand and he made a kind of a hitch for it with 
“ his left hand ; and just as he got landed, I  could 
“ not see him very clear, but when he reached 
“ with the right hand, I heard the saw ripping 
“ three times, like three rips through ; he turned 
“ around his back to the saw and had hold of his 
“ hand like that (showing) and I  noticed his 
“ fingers all o ff” (p. 81, lines 1-20).

During the course of the trial the trial Judge an-
nounced, before the case was summed up, that he had 
concluded that the jury were not entitled to consider 
the allegation of the slippery floor, nor the allegation 
that the saw was out of order. That eliminated from 
consideration two of the three causes of the accident and 
left “ one sole possible ground,” to wit, the putting of 
the plaintiff to work without instructions as to the in-
herent dangers of the work, after he had notified the 
employer that he was ignorant of the work itself (p. 
99). In the charge to the jury, however, still another 
possible ground of liability was suggested (see Point I.).
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I .

I t  was error for the tr ia l Judge to submit 
to the ju r y  the question of defendant’s lia-
b ility  on an issue not raised by the plead-
ings.

The declaration has two counts. In the first count 
the breach of duty charged against the defendant is 
that it permitted the saw to become out of repair, 
failed to provide proper guards, permitted the floor 
where plaintiff stood to become slippery, allowed said 
floor to become obstructed and covered with sawdust 
and pieces of wood, and failed to instruct the plaintiff 
as to the dangers attendant on the use of the buzz-saw 
(p. 4, line 20, to p. 5, line 10). In the second count 
the breach of duty charged against the defendant is 
that it did not take reasonable care to have the 
saw reasonably safe for plaintiff s use, did not 
take reasonable care to provide a reasonably safe 
place for plaintiff to work in, permitted the saw 
to become out of repair, failed to provide guards, 
and permitted the floor to become slippery and ob-
structed with sawdust and pieces of wood (p. 7, lines 
10- 35). The trial Judge permitted the jury to find 
negligence on a theory which was not even hinted at 
in the declaration, or by plaintiff’s counsel, viz., that 
he was commanded by the defendant’s president to use 
the buzz-saw, and that thereupon when he undertook to 
use it he was injured because of some danger inherent 
in the operation of the saw of which he did not know, 
to wit— “ If the saw was too high above the table, and 
he undertook to use a thin strip of wood on it, 
such as this one which he was using at the time, then 
when the strip should be pushed so far up against 
the saw as to extend the entire length of that portion 
of the saw "which rose above the table, the rising 
teeth on the other side of the saw were liable, if the 
wood had a tendency to spring together, were liable to



catch, the wood, throw it upward and over back against 
the plaintiff as he was pushing it, and this is what 
happened and that as a result of that in combination 
with the slippery floor, or slipping on the floor as he 
claims he was injured ” (p. 103, lines 1 to 15). No 
such element of negligence was charged in the declara-
tion or suggested by plaintiff’s counsel. The Court 
charged that the proposition above quoted must be 
established by the plaintiff before he could recover (p. 
103, lines 15 to 20). The trial Judge seemed to think 
that such action on the part of the saw might be con-
sidered as one of the inherent dangers of the work of 
which plaintiff should have been warned (p. 99, lines 
30 to 40). When such reason was suggested by the 
Judge as a basis of submitting the case to the jury 
defendant s counsel requested a direction of verdict on 
the ground that there was a variance between the proof 
and the declaration (pp. 99, 100). Exception was duly 
taken to that part of the charge (p. 109).

We submit that it was error for the trial Judge to 
submit to the jury an issue not raised by the plead- 
ings ; certainly this must be so in the absence of any 
application to amend. In the case of Excelsior Elec-
tric Co. vs. Sweet, 30 Trr., it was held to be error 
to submit to the jury questions which were not within 
the issues raised by the pleading j and that if at the 
trial the parties have confined their controversy to the 
issues raised by the pleadings, the pleadings should 
not after verdict be amended so as to present a 
different issue which was first suggested in the charge 
of the trial Judge and submitted to the jury, against 
ihe objection of the plaintiff in error. This decision 
has been followed in the case of Murphy vs. North 
Jersey Street R. R. Co., J/,2 Vr., 5 , in which Gummer e,
0 . J., says :

“ is a cardinal rule for the control of the trial 
Court that only those questions which are within the 
issues raised by the pleadings should be submitted to 
the jury, and a failure to observe this rule is legal 
errror.” .

In that case writ of error was taken from the Essex
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Circuit Court to the New Jersey Supreme Court and 
judgment in favor of the plaintiff was reversed on the 
ground that the plaintiff had failed to establish the 
claim of negligence set up in the declaration.

This is sufficient ground to require the Court to re-
verse the judgment in the case in hand, but in order 
that the issues between the parties may be disposed of 
we respectfully urge that this Court in its decision de-
termine the merits of the controversy.

II.

There was no sufficient proof to ju stify  
the tria l Judge in subm itting to the ju ry  
the question of the defendant?« negligence  
w ith respect to the claim  suggested in the  

charge.

(a) Even if the question submitted to the jury could 
by any possibility be said to be within the issues of 
the pleadings, we, nevertheless, submit that there was- 
no evidence to justify the submission of such ques-
tion to the jury. We have quoted under Point I. that 
part of the charge in which the Court permitted the 
jury to find negligence against the defendant on the 
theory that the saw might have been “ too high above 
the tab le” (p. 103, lines 1 to 20). The saw was 
twenty inches in diameter (p. 47, line 15). At the 
time of the accident it was four or five inches above 
the level of the table (p. 35, line 22, p. 72, line 20). 
The trial Judge, in submitting this possible element 
of negligence to the jury, evidently had in mind the 
testimony of the defendant’s witness Coger, who stated 
that it would be exceedingly dangerous to cut a piece 
of wood such as plaintiff had with the saw set four or 
five inches above the table— the danger being that the
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teeth of the saw would catch in the wood at the back 
and throw it off the table (p. 85, lines 10 to 30), but it 
•does not follow from this that there was any negligence 
on the part of the defendant. The claim that the saw 
was out of order was removed from the consider-
ation of the jury (p. 99, lines 10 to 20). Hence 
if the trial Judge was correct in permitting the 
jury to find negligence against the defendant be-
cause the saw was “ too high ” it could only be on 
the theory that the mere fact that the saw was 
four or five inches above the level of the table was in 
itself evidence of negligence on the part of the defend-
ant. But it did not appear that the defendant or any 
of its servants set the saw in that position for the pur-
pose of having the plaintiff use it for the purpose of 
sawing a small strip of wood, or that the defendant in-
structed him to use it while in that position, and even 
if it were so set by defendant, the danger of using it 
while in that position was obvious ; and, finally, plaint-
iff himself admits that before the accident he had already 
sawed one strip of wood with the saw in the same po-
sition ; the accident happened while he was cutting the 
second strip (p. 13, lines 1 to 10). Either the saw was 
not dangerous; or if it was, plaintiff had full op-
portunity to observe such danger before the accident 
and hence assumed the risk.

(b) Furthermore, there is no evidence to show that 
the fact (if it be a fact) that the rising teeth of the saw 
naught the wood in the back was the proximate cause 
of the accident. Plaintiff did not claim that the teeth 
•caught the saw. His explanation of the accident is 
that the saw snapped and kicked and he gave it a shove 
and his foot went out from under him (p. 13, lines 1 
to 10).

Exception was duly taken to this part of the charge 
{p. 109, line 20, to p. 110, line 30). We submit there 
was no evidence in the case to justify the submission of 
such question to the jury.

I
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III.

The evidence did not ju stify the tria l  
Judge in subm itting to the ju r y  the ques-
tion of w hether the plaintiff had been or-
dered by the defendant to use the saw.

The trial Judge charged the jury that there could be 
no recovery unless it was satisfactorily shown that 
plaintiff had been ordered to go and use the saw by 
defendant’s president, Mr. Brown (p. 102, lines 10 to 
30). The trial Judge frankly admitted that this was a 
very slender ground on which to permit the jury to 
take the case (p. 99, line 40). We agree that it was a 
vcvy slender ground— so slender that we think that if 
the trial Judge had had all the evidence written out 
before him, in black and white, the case would not 
have been submitted to the jury at all. The evidence 
shows without contradiction that plaintiff was not 
ordered by Brown or anybody else to use that saw ; in 
fact plaintiff’s own witness, King, admitted that it was 
against the rules for any of the men (except certain 
ones specified— of whom plaintiff was not one) to use 
the saw. King says : “ I would not be allowed to use
it ; it was against the rules ” (p. 25, line 15). “ I  was
told not to do it i. e., not to use the saw (p. 27, line 
29). “ There was a rule that nobody was to touch it 'r
the foreman had a lock and key on the motor ” (p. 30, 
lines 1 to 15).

(a) The following is a summary of the evidence with 
respect to the conversation with Brown on which the 
trial Judge permitted the jury to take the case :

Ma rs ha ll , plaintiff.
“ Brown told me the day before not to wait, to go- 

ahead and s a w ” (p. 12, line 18). The witness then 
stated in answer to the question “ Did he tell you to 
use the saw ? ” “ He told me to go ahead and saw ;
he opened the box and started the motor. I  didn’t
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know how to start the saw. This was about twenty 
minutes past e igh t” (p. 12 , liues 20 to 30). (The 
context shows clearly that the witness in making this 
answer was referring not to Brown but to the superin-
tendent, Gerhardt, who unlocked the motor box on 
the morning of the accident.) Then, in answer to the 
question as to how long before the accident Brown 
told him to use the saw, he answers : “  Tw o d a ys be-

fore that I  was supposed to do a job on a boat, and I 
stood waiting for the saw-master, and he wasn’t there. 
Brown saw me and asked me why I didn’t go ahead 
with the work. I  told him I didn’t know how to use 
the saw, and he said, anybody can do that and he 
w alked  away. Then I  asked a young man named 
Sacks to come and saw for me ; I was afraid of the 
saw, and he done the sawing thait day for me ” (p. 14, 
lines 10 to 20). Brown died before the trial (p. 16, 
line 22). “ Q. What was it Brown said to you the 
day before ? A. Told me not to stand around looking 
at it but to go ahead and do the work, when I was 
waiting for Mr. Betz, the saw-master.” “ Q. Did you 
go ahead and do the work? A. N o , s i r 1  w atched  
u n til M r. B row n  w ent aw ay . I  was afraid to saw, and 
I watched for Mr. Sacks to come ” (p. 19, lines 1 to 
15). _

It is apparent that this testimony did not prove 
that BrowA ordered the plaintiff to use that saw. 
Brown simply remarked, “ anybody can do that,” and 
then told plaintiff not to stand around, but to go 
ahead and do the work. This did not mean th&t 
plaintiff was to go ahead and use the saw. A t most, 
it was simply a direction by Brown to get the work 
done as soon as he could, and if necessary, to get 
the saw-master. That the remarks of Brown were 
not regarded by the plaintiff himself as an order is 
shown by the very fact that he did not actually use 
the saw at that time. He says that he “ watched ” 
until Brown went away (p. 19, line 10), and even then 

e did not use the saw, but called upon Sacks to saw 
or îna (p. 16, line 5 ; p. 19, line 15). Moreover, it
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will be observed that plaintiff did not tell Brown 
that he did not know how to use the saw. Plaintiff 
says that he was afraid of the saw, but he did not 
claim that lie told Brown anything about it (p. 14, 
line 25).

(6) But even if the cursory remarks of Brown two 
days befoie the accident could by any possibility be 
understood by plaintiff as a command to use that 
saw, there is no evidence whatsoever to justify the 
plaintiff in assuming that any command to use the 
saw was given to him at the time of the accident. 
Following is the evidence on this point :

Mar sh all , plaintiff. “  Saw Gerhardt on morning of 
the accident while I  was upstairs getting that piece of 
wood. Saw him come down. I asked him where 
Frank was (referring to Frank Betz, the saw-master). 
He shook his shoulders; I  don’t know, he said. That s 
all he said, then he walked away. He said, ‘ go 
ahead ’ ; he called Mr. Sacks and he says ‘ go 
ahead,’ and he started the motor box. Sacks was 
about thirty-five or forty feet from where I sawed. 
Gerhardt was between us and said, go ahead.” “ Q. 
D i d  he c a ll you by name ? A. N o , s ir  ” (p. 18, lines 
20 to 35). (No t e . There is evidently a clerical error 
on page 18, line 34, in that the words X said should 
be “  He said ” )..

F rank  S ac ks , ship carpenter. “ Q. B id Gerhardt 
say anything that you heard after he turned on the 
power ? A. He told me to go ahead and saw my piank , 
he said ‘ go ahead, Frank.’ That is all that X remeim 
ber. Marshall was standing a little way from me ” 
(p. 59, lines 30 to 40). On cross-examination : “ Q. 
What was it the Superintendent said ? A. He told 
me to go ahead and saw my plank, and he opened the 
door for me (meaning, of course, the door of the motor 
box). He said, * go ahead, Frank.’ I  am sure of what 
hesaid ” (p. 62, line 30, to p. 63, line 10). “ I  didn’t hear
Gerhardt say anything to anybody else, only he opened 
the lock of the motor and told me to go ahead with 

m ine ” (p. 66, lines 35-40).



Ge r h ar d t , Superintendent. “  On the morning of 
the accident I unlocked the switch box. Sacks asked 
me to unlock it for him ; he wanted to saw a piece of 
lumber. Said he wanted to use the. band  saw. I un-
locked the box and told him to go ahead. Do not re-
member seeing Marshall. 1  d id  not say anything to 
'anybody except to Sacks. I  was standing near the 
switch box when X spoke to him. The box is kept 
locked to keep the men away from the saw ” (p. 70, line 
10, to p. 71, line 5). “ Two Or three days after the acci-
dent saw Marshall and he said that he had run around 
the yard looking for Betz and couldn’t find him, and 
went in and started the sawT and sawed the strip him- 
teelf (p. 72, lines 35 to 40). On cross-examination :

When I turned on the power I said go ahead, Frank, 
or go ahead, I  don t know w’hich. X think my face was 
toward the box. I  did not see Sacks do the sawing, I  
went right out ” (p. 75, lines 10 to 30). “ Did not see
Marshall ” (p. 76, lines 20 to 30).

From this evidence it is clear that Marshall was not 
directed by the superintendent to use the circular 
saw. The superintendent opened the box at the re-
quest of Sacks, and it was undisputed that the superin-
tendent said “  Go ahead, Frank ” (except that plaintiff 
said that he did not hear  the superintendent mention 
any names (p. 91, line 10).. Gerhardt did not speak to 
the plaintiff at all, and did not even see him in the 
room, or know that he was there.

Finally, according to the plaintiff’s own statement, 
made before trial, Gerhardt told “ the other m an ” to-go 
ahead and saw his piece of wood, but did not tell 
plaintiff to do it (p. 114, lines 20 to 30). It is very sig-
nificant that plaintiff was recalled to explain this state-
ment, and his attention was directed to it in detail, and 
he denied certain parts of it, but his counsel took the 
utmost pains not to ask him whether he has said that 
Gerhardt told “  the other man ” to go ahead (pp. 90, 
9t). It cannot be that plaintiff’s counsel overlooked a 
point so vital as this to plaintiff’s case, and he is en-
titled to credit in not giving plaintiff an opportunity
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to commit perjury by denying this part of the state-
ment. By comparing the statement on page 114 with 
the denials of plaintiff on pages 90 and 91, it will be 
observed that plaintiff denies all of the statement ex-
cept this particular part on w7hich he was not ques-
tioned. The inference is obvious.

We submit that under this evidence the trial Judge 
was not justified in submitting to the jury the question 
of whether plaintiff had been ordered to use this saw 
at the time of the accident. The trial Judge charged 
the jury on this point as follows :

“ You will recollect that the plaintiff testified 
“  about that. That Mr. Brown had, a day or two 
“ before that, told him not to saw these things by 
“  hand, but go and use the saw ; and the plaintiff 
« claims that he said to Mr. Brown at that time 
“ that he didn’t know anything about the buzz 
“ saw, didn’t like to do it, and that in effect Mr. 
“  Brown told him to go and do it anyhow ; what- 
“  ever the evidence was in that regard. If that is 
“  not satisfactorily shown to you by the plaintiff, 
u there can be no recovery in this case, beeause 
« the plaintiff must show you that he was told to 
“ use that saw by somebody who had authority to 
« make him do it or to decide whether he should 
“ do it or be discharged. I t  a ll rests on this con- 
“ versation w ith  JM.V. Brow n. That is the first 
“  proposition that the plaintiff must establish 
“ before he can pass any further on the road to a 
“ recovery in this case.”

The trial Judge was mistaken in stating that the 
plaintiff told Brown that lie did not know anything 
about such claim. Perhaps we ought not to insist on 
this strictly as defendant’s counsel seems to have been 
under the same misapprehension as the J udge (p. 198, 
line 20). This, however, does not affect the point that 
the evidence did not justify the Judge in charging that 
plaintiff protested to Brown against using the saw;
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a n d t hi s t o ei n g s o, t h e pl ai n tiff’ s c a s e, u n d e r t hi s c h a r g e, 

n e c e s s a ril y f ail s. O f c o u r s e, t h e v e r di ct c a n n ot b e s u s -

t ai n e d o n a n y t h e o r y e x c e pt t h at o n w hi c h t h e q u e sti o n 

o f li a bili t y w a s s u b mitt e d t o t h e j u r y. A s t h e r e w a s 

n o e vi d e n c e t o s u st ai n s u c h a fi n di n g of n e gli g e n c e, w e 

r e s p e ctf ull y s u b mit t h a t a v e r di ct s h o ul d h a v e b e e n 

di r e ct e d f o r t h e d ef e n d a nt.

I V .

T h e r e w a s n o d u t y o n t h e p a r t o f t h e  

d e f e n d a n t t o w a r n t h e p l a i n t i f f o f t h e  

d a n g e r s i n c i d e n t t o t h e n s e o f a b u z z - s a w.

Pl ai n tiff w a s f o rt y -f o u r y e a r s ol d, a n d h a d b e e n a 

■ c ar p e nt er a b o ut ei g h t m o nt h s.  H e h a d w o r k e d f o r 

d ef e n d a nt f o u r o r fi v e w e e k s r e p ai ri n g b o at s ( p. 1 5, 
li n e 3 0).

I n S mit h v s. I r wi n, 5 1 N. J. L., 5 0 7, pl ai n tiff w a s 

i nj u r e d w hil e w o r ki n g o n a ci r c ul a r s a w, a n d t h e d e -

f e n d a nt w a s h el d li a bl e, b ut s ol el y o n t h e g r o u n d t h at 

pl ai n tiff w a s a n “ i n e x p e ri e n c e d b o y, l e s s t h a n s e v e n -

t e e n y e a r s ol d, ” a n d h a d n ot b e e n w a r n e d o r i n -

st r u ct e d. T h e c a s e s a r e cl e a r t h at t h e d ef e n d a nt u n d e r 

t h e ci r c u m st a n c e s of t hi s c a s e w a s n ot l e g all y b o u n d 

l o w a r n pl ai n tiff n ot “ t o m o n k e y wit h t h e b u z z - 

s a w.’  T h e q u e sti o n of t h e m a st e r’ s d ut y t o w a r n t h e 

s e r v a nt h a s r e c e ntl y b e e n u n d e r c o n si d e r ati o n i n a c a s e 
i n t h e S u p r e m e C o u r t:

“ M u st a n e m pl o y e r a s s u m e wit h o u t a ct u al 

n oti c e t h at a n a d ult, e m pl o y e d a s a l a b o r e r 

a r o u n d m a c hi n e r y, i s i g n o r a nt of t h e d a n g e r s n a t -
u r all y att e n d a nt u p o n hi s w o r k, s o t h at if o n e of 

t h o s e d a n g e r s e s c a p e s t h e o b s e r v ati o n of t h e e m -

pl o y e e w hil e e n g a g e d i n a p a rti c ul a r a ct a n d t h u s
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causes injury to him, the employer is respon-
sible ? ” (Murphy vs. Rockwell Engineering Co., 
70 N. J. Law, 374, 375).

In that case the plaintiff was employed as a laborer 
in a machine shop, and on one occasion was directed 
to clean a drill press. He took a piece of waste and 
was wiping the oil off the outside of the machine when 
cog wheels inside of it caught the waste and drew it 
in and his finger. The wheels were revolving and 
the plaintiff knew that the machine was in operation 
while he was cleaning it, but did not notice the 
hole through which the waste and his finger 
were drawn, as the machine stood in a dark 
corner. It was claimed that the employer 
should have warned him of the danger. The case 
was . argued before the Chief Justice and Justices 
D ix on , H e n dr ick son  and Swa yz e , and in the opinion 
(written by Justice D ix o n) the Court says, in answer 
to the question quoted above :

“ Under the authorities in this State there is no 
such obligation resting On the employer. By the 
contract of hiring the employee represents that he 
understands and assumes the ordinary risks of the 
service. In Harrison vs. Central Railroad Co., 2  
Vroom, 293, 298, Chief Justice B e a s l e y  said 
‘ The only view consistent with reason is that the 
servant undertakes to bear the risks naturally at-
tendant on the business he assumes.’ In Roley vs. 
Jersey City Electric Light Co., 25 Id., lf.ll, J74, 
Justice V an  Sy ck el  stated the matter thus : ‘ The 
immunity of the master rests upon the contract of 
hiring. The master says to the servant: ‘ You 
understand fully the nature of the employment 
and the dangers attending i t ; will you enter upon 
it ? ’ The servant says : * I  accept it.’ And the-
law implies that he accepts it with all the risks 
incident to it, without regard to the magnitude of 
the danger.’ Language to the same effect is found
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in Electric Co. vs. Kelly, 28 Id., 100 ; Conway vs. 
Furst, Id., 645 / Western Union Telegraph Co. vs. 
McMullen, 29 Id., 155 ; Johnson vs. Devoe Snuff 
Co., 33 Id., If. 17 ; Coyle vs. Griffng Iron Co., 31f. 
Id., 609 ; Smith vs. Erie Railroad Co., 38 Id., 
636 ; McDonald vs. Standard Oil Co., 40 Id., If.Jf5.

“  A doctrine, limiting the adult workman’s as-
sumption of ordinary risks to such as his experi-
ence had taught him to anticipate, would cast 
upon the employer the duty of probing the pre-
vious life of every such employe, and be utterly 
impracticable as a rule of responsibilitv. The 
law places upon every adult the duty of first as-
certaining the nature of the occupation in which 
lie proposes to engage, and then determining for 
himself whether his experience is adequate for 
his security against the dangers ordinarily inci-
dent thereto. This duty rests upon him not only 
when he enters into employment, but also at every 
stage of his service, requiring him to refuse to act 
in matters beyond the range of his experience or 
else to take the risk of the dangers naturally in-
cident to his act. The employer cannot be held 
responsible for such dangers in the absence of 
notice that the experience of the workmen was less 
than his contract implied.”

In the case in hand there is no evidence to charge 
defendant with notice that the plaintiff lacked experi-
ence or did not know how fco run the saw. Plaintiff 
said he was afraid of the sawr (p. 14, line 22), but he 
does not claim that he informed defendant of his fear 
or protested to defendant against using the saw.

The cases are discussed and the general rule stated 
as follows, in Vol. 1, Lqibatt Master <& Servant, p. 531, 
et seq. :

“  The master is not required to point out dan-
gers which are readily ascertainable by the servant 
himself, if he makes an ordinarily careful use of
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such knowledge, experience and judgment as he 
possesses. The failure to give instruction, there-
fore, is not culpable where the servant might, by 
the exercise of ordinary care and attention, have 
known of the danger, or as the rule is also ex-
pressed, where he had all the means necessary for 
ascertaining the actual conditions and there was 
no concealed danger which could not be discovered. 
The principle upon which the absence of any obli-
gation to instruct is thus predicated is applicable 
whether the 'risk in qhestion arises from the in-
trinsic qualities of the material substances by 
which the safety of the servant may be affected 
while he is engaged in the performance of his 
duties, or those which are due to using or arrang-
ing those substances in some way which renders 
them more than ordinarily dangerous for a longer 
or shorter period, or those which result from the 
operation of natural loss upon those substances.”

In Carrington vs. Mueller, 65 N. J. L., 244, it is said 
that the duty to instruct is secondary and does not 
arise if the danger is obvious (p. 247).

“ There is no duty on the part of the master to in-
struct the servant when the latter is mature, intelli-
gent and experienced, and the master has no notice or 
reason to believe that the servant is not thoroughly 
competent and acquainted with the dangers of his em-
ployment ” (King vs. Morgan, 109 Fed., lf-lfi).

An employee of mature years is presumed to be ac-
quainted with the dangers attending the service in 
which he engages (Kohn vs. McNulta, l i f t  TJ. S ., 238 ̂  
Peterson vs. Coke Co., 11$ Ind., 260 / 1$  N. E., 8* 
Fletcher vs. Traction Co., 190 Pa., 117 ; 1$  A tl., 527).

In the case of Cracraft, vs. Bessemer Co., 59 A tl.r 
432 ( Penna.), plaintiff was injured by allowing his hand 
to come in contact with a buzz-saw, and brought suit 
on the theory that he had not been sufficiently warned 
of the danger of cleaning out the box which sur-
rounded the saw. The Supreme Court of Pennsylvania
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sdiid that the Court below erred, in not directing a ver-
dict for the defendant, and on the question of warning 
remarked as follows :

“ If there is any piece of machinery which is 
“ obviously dangerous, and which carries its own 

warning to keep away from it, it is a circular 
“ saw. To the ordinary mind it stands as a sym-

bol of danger. Nothing is more proverbially 
“ dangerous to those who come in contact w ith  it.

Surely the plaintiff, who was of an age and a 
“ degree of physical and mental capacity to war- 
“ rant the presumption that he could perform the 
“ simple duties required of him, did not need to 
“ be warned against touching the saw with his 

hand. That he appreciated the danger is shown 
“ bJ  *be fact that he used the stick with which to 
“ clear out the obstructions in the box. As the 

trial judge said to the jury, the defendant was 
not bound to tell the plaintiff that if he put his 

“ ban(i  against a buzz-saw it would cut it off. Nor 
was it required to point out to him the number- 

“ less ways in which it would be possible for him 
to come in contact with the saw and receive- 

“ injury. ”

(a) The danger o f  using the buzz-saw was obvious 
and the risk thereof was assumed by the 'plaintiff-.

It js difficult to imagine a case where the danger 
would be more obvious than the case in hand. There 
was nothing concealed about the buzz-saw or its 
method of operation. Even if the plaintiff was not a 
carpenter, and even if he never had any experience* 
nevertheless his case, we submit, must fail under the 
doctrine of the assumption of an obvious risk.

The authorities in this State are very clear on this 
subject.

“ Tbe servant must use his eyes to see th a t '
“ which is open and apparent, and if he fails to
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« do so, he cannot charge the consequences upon 
“ his master.” »

D illenberqer vs. W eingartner, 66 M  J  L .,  
898.

We also refer to the following New Jersey cases: 
T om p kin s vs. M a ch in e Co., 70 N . J . L ., 330 ; M cD o n -
a ld  vs. S ta n d a rd  O il Co., 69 N . J . L . ,  4 4 6 ; M cA n -  

drew s vs. B u rn s, 39 N . J . L .,  1 1 7  ; 0  B r ie n  vs. A m e r i-
can D red g in g  Co., 53  N . J . L ., 391 ; F o le y  vs. Jersey  

C ity  E le c tr ic  L ig h t  Co., 56  N . J .  L .,  6 1 1  / Conw ay vs. 
B u r s t , 5 7  N . J .  L ., 655  / S m ith  vs. Ir w in , 5 1  N . J . L ., 
5 0 7 ;  W estern U nion Co. vs. M c M u lle n , 5 8 N . J . L . ,  
15 5  ; Joh n son  vs. D e  Voe S n u ff Co., 68 IV. J . L ., 5 1 7  ; 

Coyle vs. G riffin  Iro n  Co., 63 N . J . L .,  609.
For application of this principle to cases of a slip-

pery floor, see: B en d er vs. N . Y .  Glucose Co., 78  N . J. 

L .,  8 1 8 ;  F ee ley  vs. P ie r ce  Co., 1 6 1  M a ss., 5®6 1 M u r -
p h y  vs. A m erica n  B ubber Co., 15 9  M a ss., 266 ; K le in -  

est vs. K u n b a rd t, 160 M ass., 830.
For application to “ buzz-saw ” cases, see:
C r a cr o ft vs. B essem er Co., supra ; H azen vs. West 

S u p erio r  Co., 66 N . W. ( W is .) ,  857 ; P re n tiss  vs. K en t  
Co., 63 M ic h ., 678, 30 N . W., 109 ; L u c k e y  vs. S o  field, 
5 7  A i l . ,  870 ( N . J . Suprem e C ourt) ; P eterson  vs. Sherry  
L u m b er Co., 90 Wes., 8 3 ,6 8  N . W., 948 ; Tenonty vs. 

B oston  M fg . Co., 170  M ass., 383 ; U  S . R o llin g  Co. vs. 
C h a d w ick , 35  III . A p p .,  5 7 5 ;  H agele vs. Wilson, 5 
Wash., 160, 3 1  P a c ., 469 ; B u r k e  vs. Thom pson Meter 

C o., 18  N . Y .  S u p p ., 463 (a ffirm ed  13 5  N . Y . ,  6 5 1).
Even if the servant undertakes the work under the 

direction of his superior, he nevertheless assumes the 
risk if he appreciates the danger of the work ( Chicago, 

etc.] PL. Co. vs. C rotty, 5  L- &  &)> 838, and
cases cited.

So here plaintiff says he was “ afraid ” of the saw, 
and even when Brown told him a day or two before 
the accident to go ahead and do the work, he says he 
watched until Brown left and then asked one of the 
other men to saw for him.
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( b) I f  plaintiff did not know of the danger o f using 
the buzz-saw, it was his duty to inquire.

If it is conceivable that the danger of having one’s 
hand come in contact with a buzz-saw is not obvious, 
and that plaintiff did not appreciate the danger or un-
derstand how to run the saw, then he should have 
made inquiry. The failure to make inquiry, under 
such circumstances, will bar him from recovering f 7 
Labatt on Master and Servant, p . 1398, citing Millar vs. 
Madison Car Co., ISO Mo., 517, 31 S. W:, 57 f

(c)  Plaintiff in fact knew of the danger because he had 
used the buzz-saw before the accident and had seen others 
use it.

Betz says that he pad seen Marshall use the saw 
when he (Betz) was using the band saw. He was 
sawing a board and got along all right (p. 37 , lines 10 
to 20).. This was not the only time that he had seen 
plaintiff use the saw. He used it more than once (p. 
45, lines 20 to 35). Plaintiff admits that he had 
looked at men who were working on such a saw (p. 14, 
line 28), although he claims he had never run the saw 
himself (p. 13, line 20). He also admits that when 
Sacks used the saw a day or two before the accident, 
he stood around and watched him (p. 19, line 15). In 
his statement he says, “ I have worked on this saw a 
number of times in the past four weeks ” (p. 115, line 
5). He denies this indirectly, but explains it by 
saying that he worked around the saws with Betz (p. 
91, line 35).

Even, if plaintiff had never used the saw before, its 
operation is not so intricate or difficult that he could 
hot readily learn how to use it by watching others.

He. was adult, with several months’ experience as a 
carpenter. I f  he undertook to use the saw, without 
objection, the master is not liable, as he had sufficient 
knowledge and experience to comprehend the danger. 
Reed vs. Stockmyer, 74 Fed., 186; Hanson vs. Ham- 
niell, 107 Iowa, 171, 77 N. W., 839 ; Connolly vs. 
Eldredge, 160 Mass., 566.



20

(d) The trial Judge erred in charging the jury that it 
was the duty o f  defendant's 'president to warn plaintiff 
o f the dangers that were natural to the use o f  the buzz- 
saw.

This part of the charge reads as follows :

“ The case here is modified a little by the fact, 
as the plaintiff alleges, that he was told to do 
something that was outside of his employment as 
a ship carpenter, to go and work this saw. Even 
then, if he did it without any complaint; if he 
didn’t say to the employer that he was ignorant of 
the buzz saw, there was no duty on the part of 
the employer to warn him of the danger. If he 
told the employer, Mr. Brown, that he was igno-
rant of the buzz saw and didn’t like it, as he claims 
to have done, and if Mr. Brown insisted that he 
should go to work on it whenever he had work of 
this kind to do, then it would be the duty of Mr. 
Brown to warn him of any dangers which were 
natural to the use of that buzz saw, and which 
were not naturally and reasonably obvious to a 
reasonable man in the position of the plaintiff ” 
(p. 104, lines 18-35).

Exception was duly taken thereto.
Page 111, line 15 to page 112, line 30.

We submit that this charge was erroneous for sev-
eral reasons :

(1) Plaintiff did not testify that he had told Brown 
that he was ignorant of the buzz-saw.

(2) The evidence did not show that plaintiff was 
told to work the saw or that Brown insisted that 
plaintiff should work on the saw.

(3) There were no dangers incident to the use of 
that saw which were not “ reasonably obvious ” to a 
man of plaintiff’s experience.

(4) The charge enlarged the measure of defendant’s 
duty “ to take reasonable care ” to warn plaintiff to 
that of an absolute obligation so to do.
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( 5) T h e d e cl a r ati o n d o e s n ot all e g e t h at pl ai n tiff h a d 

b e e n t ol d t o d o s o m et hi n g “ o ut si d e of hi s e m pl o y -
m e nt. ”

(6 ) A c c o r di n g t o pl ai n tiff’ s o w n t e sti m o n y t h e w o r k 

o f s a wi n g w a s n ot p a rt of hi s d ut y, a n d if h e u n d e rt o o k 

i t wit h o ut o r d e r s t o d o s o, h e c a n n ot h ol d d ef e n d a nt 
li a bl e f o r t h e r e s ulti n g i nj u r y.

V .

T h e e v i d e n c e di d n o t j u s t i f y t h e t r i a l  

• J u d g e i n l e a v i n g t o t h e j u r y  t h e q u e s ti o n  

w h e t h e r t h e r e w a s a n y d a n g e r i n h e r e n t i n  

t h e o p e r a t i o n o f t h e s a w, w h i c h t h e p l a i n t -

i f f c o u l d n o t d i s c o v e r b y t h e e x e r c i s e o f r e a -

s o n a b l e o b s e r v a ti o n .

T h e p a rt of t h e c h a r g e t o w hi c h t hi s e x c e pti o n w a s 

i a k e n will b e f o u n d o n p a g e 1 0 2 , li n e 3 2, t o p a g e 1 0 3, 

li n e 2 0. E x c e pti o n w a s n ot e d t h e r et o ( p p. 1 0 9, 1 1 0).

W e s u b mit t h a t o n s e v e r al g r o u n d s it w a s e r r o r f o r 

t h e t ri al J u d g e t o l e a v e t hi s q u e sti o n t o t h e j u r y :

( 1) T h e r e w a s n o i n h e r e nt d a n g e r i n t h e o p e r ati o n 

o f t h e s a w.  T h e e vi d e n c e t o w hi c h w e h a v e al r e a d y 

r ef e r r e d s h o w s pl ai nl y t h at t h e r e w a s n ot hi n g p e c uli a r 

■ a b o ut t h e s a w.  N o t hi n g w a s c o n c e al e d. T h e r e w a s 

pl e nt y of li g ht. Pl ai n tiff a d mit s t h at h e h a d oft e n 
■ see n t h e s a w i n o p e r ati o n.

( 2) W h a t e v e r d a n g e r t h e r e mi g ht h a v e b e e n, pl ai n t -
iff coul d e a sil y h a v e di s c o v e r e d b y o b s e r v ati o n.

W e h a v e s h o w n u n d e r P oi n t I V. ( a) t h at t h e d a n g e r 

w a s o b vi o u s — s o o b vi o u s t h a t a n y p e r s o n of c o m m o n 

a e n s e c o ul d n ot h a v e f ail e d t o o b s e r v e it. H e n c e t h e r e 

w a s n o q u e sti o n f o r t h e j u r y t o p a s s o n a s t o w h et h e r 

o r n ot pl ai n tiff c o ul d o r c o ul d n ot h a v e di s c o v e r e d t h e
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danger by “ reasonable observation.” This question 
was for the Court and n6t for the jury to determine.

(3) Plaintiff had, in fact, discovered any danger that 
might have existed. He admits that he had frequently 
seen the saw in operation, and if there was anything 
peculiar about it he had full opportunity to learn it. 
He was an experienced carpenter and could not have 
failed to observe how the saw was operated while he 
was watching the saw-master use it.

V I.

The element of negligence on which the 
trial Jndge perm itted the jn r y  to base its 
verdict was not the proxim ate canse of 
the accident.

The direct cause of the accident, according to plaint-
iff’s evidence, was the fact that his foot slipped on the 
floor (p. 13, line 10). But the Court eliminated from 
the consideration of the jury the question of the slip-
pery floor (p. 103, line 20). This was put on the ground 
that the fact that the floor was slippery was just as 
obvious to the plaintiff as it was to anybody, andr 
therefore, the defendant could not be held accountable 
because of such fact (p. 99, lines 10 to 15).

The trial Judge, however, permitted the jury to-find 
negligence against the defendant on a theory that the 
saw was “ too high,” but according to plaintiff’s own 
evidence, that fact (if it be a fact) was not the prox-
imate cause of the accident. The trial Judge suggested 
that the plaintiff’s injury may have been caused by a 
combination of both the slippery floor and the fact 
that the board was thrown against him by the action 
of the saw (p. 103, lines 20 to 30). The difficulty r 
however, with this charge we respectfully submit isr
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that the plaintiff’s case was based solely on the theory 
that the accident was caused  by the slip p ery  f lo o r ; 
that is the explanation that he himself gave of the 
cause of the accident. There is nothing in the evi-
dence to justify the speculation of the trial Judge that 
the injury may have been produced by a combination 
of a slippery floor with some other cause.

V II.

I t  was error to leave to the ju ry  the 
question w hether the boards produced by  
the plaintiff were those th at were in use 
near the saw table a t the tim e of the acci-
dent.

In order to meet plaintiff’s claim that the boards 
were slippery, defendant took up the boards that had 
been in front and on the side of the table at the time 
of the accident, and offered them in evidence. That 
they were the identical boards then in use was con-
clusively proved (Betz, pp. 36 to 38; Strong, p. 57 ; 
Haley, p. 67). Plaintiff himself admitted that the 
boards under the saw table looked like those produced 
in Court, except that the former were worn ‘smooth (p. 
93, line 18).

It. was conceded by plaintiff’s counsel that if they 
were the right boards, it could not be claimed that 
they were slippery (p. 107, lines 1-5). The trial Judge 
then permitted the jury to decide the question whether 
they were the right boards (p. 107> line 5), notwith-
standing the positive evidence of several witnesses 
that they were such. Permitting the jury to find that 
they were not, could not have failed to prejudice de-
fendant, notwithstanding the charge that the slippery 
floor of itself would not entitle plaintiff to a verdict.
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I f t h e j u r y t h o u g ht t h a t d ef e n d a nt w a s att e m pti n g t o > 

d e c ei v e t h e m b y p r o d u ci n g t h e w r o n g b o a r d s, t h a t 

aff o r d e d a s uffi ci e nt r e a s o n t o di s b eli e v e d ef e n d a nt’ s 

ot h e r t e sti m o n y, a n d p r o vi d e d a r e a d y e x c u s e t o fi n d 

i n f a v o r of t h e pl ai ntiff, n ot wit h st a n di n g t h e o v e r-

w h el mi n g e vi d e n c e i n f a v o r of d ef e n d a nt o n ot h e r 

p oi nt s.

V I I I .

T h e e v i d e n c e s h o w s t h a t t h e a c c i d e n t w a s  

c a u s e d b y t h e c o n t r i b u t o r y n e g l i g e n c e o f  

t h e p l a i n t i f f.

A c c o r di n g t o M c L a u g hli n — a n e y e wit n e s s — pl ai n tiff 

“ m a d e a ki n d of a hit c h wit h hi s l eft h a n d ; ” h e 

d r o p p e d hi s ri g h t h a n d off t h e sti c k a n d t h e n ki n d of 

l u r c h e d o v e r t h at w a y. ” Wit n e s s w a s t w e nt y f e et 

a w a y ; t h e r e w a s a g o o d li g ht. Pl ai n tiff s f o ot di d n ot 

sli p ( p. 8 1). Pl ai n tiff hi m s elf a d mit s t h at “ h e g a v e a 

s h o v e ” ( p. 1 3, li n e 5). I t i s q uit e e vi d e nt t h a t pl ai n t -

iff’ s h a n d w a s c a u g h t w hil e h e w a s l e a ni n g o v e r t h e 

s a w — p e r h a p s f o r t h e p u r p o s e of h ol di n g t h e sti c k 

m o r e fi r ml y o n t h e s a w t a bl e — a n d t h e a c ci d e nt w a s 

d u e si m pl y t o t h e f a ct t h a t h e di d n ot r e ali z e h o w 

cl o s e t o t h e s a w hi s h a n d w a s. H e m a y h a v e m o m e nt-

a ril y f o r g ot t h e d a n g e r, b ut, if s o, t h at d o e s n ot e x c u s e 

hi m f r o m s uff e ri n g t h e p e n alt y of hi s o w n n e gli g e n c e.
C ol li n s  & ■  Co r bi n , 

A tt o r n e y s of Pl ai n tiff i n E r r o r.

G i l b e r t  Co l l i n s ,

G e o . S. H o b a r t ,

Of C o u n s el.

[ 3 2 6 2 5]







N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .

C H A R L E S  V. M A R S H A L L , )

Defendant in Error, )
)

vs. )

B U R T  &  M IT C H E L L  CO M - )

P A N Y , |

Plaintiff in Error. )
)

b r i e f  f o r  d e f e n d a n t  i n  e r r o r .

Plaintiff had been employed by defendant com- 
,pany in its ship-yard, at Jersey City, as a carpenter 
for four or five.weeks, and on M ay 12th, 1906, the 
date of the injury for which this suit was brought, 
was making repairs on the “ Burmese,” (p. 11). A t 
about eight o ’clock in the forenoon plaintiff needed ' 
some .strips to fix a window on the “ Burmese,” and 
went to the buzz-saw in defendant’s factory to have 
the saw-master cut the strips. The saw-master was 
frequently absent, and was absent on this occasion. 
Plaintiff knew nothing about using the saw, had had 
no experience with a buzz-saw, and was not in-
structed how to use the saw.

The day before the accident Mr. Brown, the presi-
dent of the defendant company, saw plaintiff wait- 
]ng at the saw for the saw-master, who was absent; 
and the president told plaintiff not to wait, to go 
ahead and saw. Whereupon plaintiff told him he did ¿0

In Tort. 10 

On Error to 

Hudson County 

Circuit, Court.
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not know how to d’o it ; and on the day of the acci-
dent William Gerhardt, the superintendent of the dé-
fendant company, opened the switch-box and turned 
-on the electric motor, starting the saw, and told 
plaintiff to go  ahead and saw (p. 12).

T w o days previous to the accident plaintiff was 
working on a boat on the dry dock and came to the 

IQsaw and Was standing there waiting for the saw- 
master. Mr. Brown, the president of the defendant 
company, same to plaintiff and asked him what he 
was standing there for, and why didn’t he go ahead 
with the work. Plaintiff said he did not know how 
to use the saw, and Mr. Brown replied: “ Anybody 
can do that,”  and walked away (p. 14).

Plaintiff was not allowed to use the hand-saw, as 
it took too long, and he was told to hurry up and get 

20out the work; that defendant wanted it out right 
away,

The saw-master, whose duty it was to do the saw-
ing, was one Betz. He was frequently absent from . 
his duty, and on the day of the accident was absent 
and could not be found by the plaintiff, who looked 
for him.

Plaintiff sawed one strip and started to saw a sec- 
30 ond, and when he got about eighteen inches sawed 

the saw snapped and kicked. Plaintiff shoved the 
wood up against the saw and it made twice as many 
revolutions, and plaintiff’s foot slipped on the slip-
pery, glassy floor (covered with sawdust), on which 
he was standing, and his hand came down on the saw, 
cutting off his fingers.

Plaintiff started to use the saw just as he found it, 
without raising or lowering it. He did not know 
how to raise or lower it, and did not know when it 

40 was necessary so to do (p. 17)*
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Plaintiff did not start the saw; he did not know 
how to start it (p. 18).

The saw, at the time of the accident, was raised 
between four and five inches above the top of the 
table. The floor at the saw, where the person who 
used it was -obliged to stand, had, through long 
usage, become slippery, like glass, and was covered 
with sawdust and sticks, so its slippery, glassy corn 
dition could not be observed. lc

Mr. Betz testifies for the defendant (pp. 35, 36):

Q. W hat is meant by a saw kicking?
A. When you saw a piece and the saw is set too 

high for the piece, as the teeth come up it is bound 
to catch the piece and throw it up, the same as this: 
Here is my saw coming and the teeth is up too h igh ; 
it will catch that and throw that piece, raise it up 
from the table; that is When the saw is too high.

Q. Look at this piece of wood, which the plaintiff 20 
says is the one he was sawing at the tim e; what 
would you say is the thickness o f that?

“A. Half an inch.

“ Q- H ow high should the saw be for that piece of 
wood?

A. That saw should be no more than half an inch 
above the table.

“ Q. W hy so?

A. The only thing I can see is to protect yourself; 
keep it from kicking. 3°

Q. Is there any such thing as a saw, when it 
starts to cut through the wood, stopping or arresting 
its speed, and starting up again?

A. It is according to the speed you have; if you 
'have a heavy stick and shove heavy on the stick, you 
are bound to stop the saw; if you feed the saw too 
heavy by hand, you will stop h er; that is because you 
feed it too fast; pushing faster than the saw can go 
through it.”

The case is one for the consideration of the ju ry : * 40
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I.

The defendant company (the master) knew, or 
should have known, of the existence of the perils con-
cerning which it was its duty to enlighten the ser-
vant. It knew that a saw set up too high, as the saw 
was when plaintiff used it, would catch the wood and 
throw it u p the saw should not have more than a half 

IQinch above the tabel. (Mr. Betz, p. 35)*

This is not an obvious risk.

Hanson v. Ludlow, 162 Mass. 187.

II.

The defendant company, through its president, 
knew that the plaintiff was excusably ignorant of the 
danger to which his irijury was due, and by reason 
of such ignorance was exposed to. an abnormal risk 

2°o ver and above that which he was presumed to con-
template as incidental to his employment as a car-
penter. The defendant would not allow plaintiff to 
use a hand-saw, as it would take too long, and thus 
decrease defendant’s profits. Defendant ordered 
plaintiff to use the buzz-saw, which placed upon 
plaintiff a 1 risk of injury, which he was not presumed 
to contemplate as incidental tO' his employment. If 
plaintiff had not used the buzz-saw, Mr. Brown, the 
president, who gave the order, could and undoubted-

l y  would, have discharged plaintiff.

III.

Plaintiff did not know of the perils incident to the 
operation of the buzz-saw, and was not instructed by 
his master.

Plaintiff had never used a buzz-saw or circular 
saw, and had no experience or knowledge concern-
ing its use. Neither the president nor superinten- 

40 dent, in ordering plaintiff to use the saw, instructed
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him as to its use. He did not know how to raise or 
lower it, nor did he know that it should have been 
lowered fro do the kind of work which he was at-
tempting- to do' upon it j nor did he know that it 
would kick unless lowered for that work.1

The defendant, knowing- that plaintiff was ignor-
ant of the use of the buzz-saw, and was ignorant of 10 
the perils incidental to  its use, ordered him to oper-
ate it. Plaintiff informed the president of the defen-
dant company that he did not know how to use the 
saw. The defendant is liable.

The floor on which plaintiff 'had to stand while 2Q 
using the saw was slippery and glassy. Plaintiff’s 
foot slipped on this slippery floor when the saw kick-
ed. The floor was covered with sawdust, and its 
condition could not be observed. The defendant 
was negligent in maintaining a floor of this danger-
ous character where anyone standing on it was likely 
to be precipitated against a buzz-saw around which 
there were no guards or protection. Outside of its 
duty to instruct the plaintiff in the operation and use 
of the saw, defendant owed the duty of using reason- 30 
able care in furnishing plaintiff a reasonably safe 
place to work.

The motions for non-suit and direction of v e r d i c t  

were properly denied.

In Nelson Mfg. Co., v. Stolzenburg, 59 111., App.
628, an employe was instructed by defendant’s super-
intendent to place a belt on the pulley of a circular 
saw while in motion. The plaintiff was not accus-
tomed to working with rapidly moving machinery, 40

IV .
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and was not warned by the superintendent of the 
danger incident to such work.

It was held that the plaintiff could recover for in-
juries sustained while so engaged.

In Bibjian v. W oonsocket Rubber Company, 41 
10 N. E. Rep. 265, it was held that an employer who 

knows that a need of warning an inexperienced ser-
vant working on a dangerous machine has arisen, is 
bound to give it though the danger arise from the 
negligence of a fellow-servant. One just commenc-
ing to operate a machine for compounding rubber, 
under the charge of an experienced man, cannot be 
held, as a matter of law, negligent for continuing to 
feed the rubber to it in the usual manner, with his 
hands, notwithstanding the sudden falling through 

20 the cylinders of the machine of pieces of rubber, 
where this would indicate to an experienced man, 
but not to plaintiff, that the cylinders were too far 
apart and that there was increased danger there-
from ; and the evidence authorized a finding that on 
the falling through of the rubber, he, by a look, ap-
pealed to the one in charge of 'him for advice, and 
the latter) by merely laughing, in effect, instructed 
him to go  on as before.

In James vs. Rapids Lumber Company, 44 L. R. 
A. 36, plaintiff was working in the employ of the de-
fendant company as a watchman and lumber grader; 
and while so employed he was ordered to go to work 
on a machine known as an edger, and upon going to 
w ork at the edger and taking hold of the first piece 
of lumber from it, his left hand was cut off at the 
wrist. The Court held that it is the duty of the mas-
ter to give warning of danger to an inexperienced 
employee not informed of the danger, who is placed 

40 in charge of dangerous machinery.

Whan defendant's president ^ jif^ /in stiw st11"1 
if f  did not know bow to us© the saw, h© did not
ili tat d e c e it  the plaintiff 
mte no obscure dangers by saying# Anyooay can
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When an employer engages one to perform a dan-

gerous service which requires caution and the exer-
cise of peculiar skill knowing that he is without ex-
perience and ignorant of its dangers, it is the duty of 
the employer to give the employee suitable instruc-
tions and warnings as to the dangers he is likely to 
meet in the performance of the service he is engaged 
in and is required by the employer to perform.

Reynolds vs. B. & M. Co., 64 V t., 66.

A n  employee engaged in work new to him should 
be instructed in it, and if he is not acquainted with 
the latent dangers incident to it,/they should be ex-
plained to him that he may, so far as is consistent 
with the proper performance of it, avoid them ; and 
in such case he is not presumed to know whether his 
employer has furnished appliances which are reason-
ably safe and in ordinary use, and he is not charged 
with the assumption of the risks involed in the failure 20 
to provide them.

Bannon vs. Lutz, 158 Pa., 166.. .. ..

In Hanson v. Ludlow Mfg. Co., 162 Mass., 187, (38 
North Eastern Reporter, 363), Justice Barker says: ,

‘The particular danger of which the plaintiff con-
tends that he should have been warned, arose from 
the fact that objects which come in contact with the 
rear of a circular saw when it is in operation may be 
suddenly and forcibly thrown upward and forward. 
The saw-teeth which at a given instant are just above 
the table at the back of the saw, have a rapid upward 
and forward motion which tends to carry with them 
objects which they touch and such objects may be 
so thrown as to fall upon the front of the saw. The 
plaintiff was sawing boxwood logs into blocks about 
one inch and a quarter thick and some of the logs 
were so large that the saw would not eritirly sever 
them. These he took from the table by moving ¿q *



8

them transversely upon it behind the saw until he 
could bring them forward, when, with a'hatchet, he 
detached the partially severed block. A  log Which 
he was thus manipulating behind the saw suddenly 
touched it and was thrown suddenly forward carry-
ing the plaintiff’s hand which fell upon the saw and 
was hurt. W hile there may have been other and 
perhaps safer ways of doing his work, the evidence 

iotended to show that he had but little experience in 
cutting the blocks, and we cannot, as a matter of 
law, say that in using it, the plaintiff was not in the 
exercise of due care. The general danger of contact 
with a circular saw in operation is of course obvious. 
But the particular danger by which the plaintiff was 
hurt is not one which is apparent. The saw-teeth 
move with such velocity that they are indistinguish-
able. Objects which come in contact with the front 
of the saw in its ordinary use are not thrown upward, 

20 but by its action are held in contact with the table. 
Thé fact that objects which touch the opposite side of 
the saw will be affected in a different manner, and 
one attended with danger, although easily under-
stood from explanation, and readily learned by expe-
rience, is not of itself plain and obvious, but is one of 
those obscure dangers of which an employer should 
give warning, if he has reason to  suppose that a 
workman who may encounter it in his work does not 
know of this action of the saw, and is ignorant of this 

30 particular danger. The plaintiff was of sufficient 
age and experience to understand and appreciate all 
the obvious dangers of his work, having been em 
ployed for more than two years in the defendant s 
mills as a spare hand in the weave-room and other-
wise; and for four months , he had worked m the 
room where he was hurt, much of that time sawing 
boards upon the table upon which this saw was, an 
using it in sawing boards, and he had been sawing 
the boxwood logs for a day and a half when the acci-

d e n t  occurred. But there was no direct evidence



that his previous work had required him to move 
objects back of the saw, or that he had before seen 
such operations; and he testified that no one had told 
him of this particular danger, that he did not know 
of it, and that he was ignorant that if he hit the saw 
with the log as 'he moved it on the table behind the 
saw, the log might be thrown and his hand thrown 
off it and be liable to fall upon the saw. He also 
said that he did not like to draw the log back of the 10 
saw, and that he was afraid of the saw all the time, 
and afraid he should be hurt. W hile he could not 
contend that he did not know that his hand, would 
be injured by contact with the saw, nor that he was 
engaged in work that he did not know was more than 
ordinarily dangerous, there was room for the jury to 
find that he did not voluntarily place his hand upon 
the saw, and that he was ignorant, and, in the exer-
cise of due care and forethought, might not have 
known that the log, if it hit the saw. might carry ® 
his hand upon it. It was a question for the jury, 
Whether the defendant ought to have warned him of 
this danger.”

An employer is bound to warn and instruct his 
employees concerning dangers known to him, or 
Which he should have known in the exercise of rea-
sonable care, for their safety, and which are unknown 
to them, or are not discernable by them in the ex- . 
ercise of such ordinary and reasonable care as in their 
situation they may be expected and required to take 
for their own safety; or concerning such dangers as 
are not properly appreciated by them, by reason of 
their lack of experience, their youth or their general 
incompetency or ignorance; and unless the servant 
is so warned or instructed lie does not assume the 
risk of such dangers; but if he receives an injury 
without fault on his part in consequence of not hav-
ing received a suitable warning or instruction, the . 
master is bound to indemnify him therefor. 401.-
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4 Thompson on Negligence, 279.

The first error assigned is the refusal of the Court 
to order a judgment of non-suit. This motion was 
properly denied as the testimony showed negligence 
on the part of the defendant.

The negligence of the defendant was the proxi-
mate cause of the accident.

10
There was no contributory negligence on the part 

of the plaintiff.

The danger was* not obvious and the risk was not 
assumed by the plaintiff»

The operator of a buzz-saw does not assume the 
risk of the saw kicking and throwing the wood 
against him.

20 M cLean vs. Paine, 63 N. E. Rep. 883.

The plaintiff was ordered to do the work by his 
master. If the master directs the servant to perform 
work outside of the scope of his employment, he is 
under the same obligation to warn and instruct him 
as to dangers incident thereto as though the work 
were within the servant’s regular employment. If 
the master knows that the. employment is dangerous, 
or ought to know it, and also knows that the servant 

30 }s ignorant and inexperienced in the employment 
and has no knowledge of the dangers incident there-
to, it is his duty to warn the servant as to the dangers 
and instruct him to avoid them. This is an impera-
tive duty, and if the failure to perform it results in 
injury, the master is liable.

20 Am. & Eng. Ency. of Law, 2nd Ed. 97.

Even where the danger is patent or open to ob-
servation, it is the duty of the master to warn and 

40 instruct with regard to it, if, through inexperience or



from any other cause, the servant is incompetent to 
understand fully and appreciate the nature or extent 
of the dangers.

20 Am. & Eng. Ency. of Law  2nd Ed. 98.

The second error assigned is the refusal to direct 
a verdict. This motion is on the same ground as 
the motion for non-suit with the additional ground 
that there was a variance between the proof and the 10 
declaration.

There is no variance between the proof and the 
declaration.

This motion was properly denied as the whole case 
presented a question for the jury.

The third error assigned is to the charge of the 
court the gist of which charge is:' “ Plaintiff must 20: 
show that he was told to use that saw by somebody 
Who had authority to make him do it, or decide 
whether he should do it or be discharged. It all 
rests on this conversation with Mr. Brown.

That is the first proposition that the plaintiff must 
establish before he can pass any further on the road 
to a recovery in this case.”

There was no error or iqjury to the defendant in 
this part of the charge. The proof was that the 
plaintiff had been instructed by the president of the 
company, and it was for the jury to consider the con-
versation between Mr. Brown, the president, and 
the plaintiff.

The fourth error assigned is to that part of the 
charge which reads: “ The second proposition that 
he must establish is that he was injured because of 
some.danger inherent in the operation of this saw 
of which he did not know and which he could not 40
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discover by use of his reasonable powers of observa-
tion.”

There was nothing illegal or injurious to the de-
fendant in this part of the charge.

The fifth error assigned is to. that part of the 
charge which requires plaintiff to establish that the 
saw was too high above the table and he undertook 
to use a thin strip of wood on it, such as the one he 

10 was using at the time, and that when the strip should 
be pushed so far^up against the entire length of that 
portion of the saw which rose above the table, the 
rising teeth on the other side of the saw were liable, 
if the wood had a tendency to spring together, to 
catch the wood, throw it upwards and over back 
against the plaintiff as he was pushing ft, and that 
this happened and that as a result of that, in com-
bination with the slippery floor, or slipping on the
floor, as he claims, he was injured.

20
There was nothing illegal or injurious to the defen-

dant in this part of the charge.

The evidence on behalf of the plaintiff was to the 
effect that the floor was in a slippery condition and 
was covered with saw-dust so* its condition could not 
be observed; and the defendants proved that with the 
saw five inches above the table, used in cutting a 
strip such as the plaintiff was cutting, the saw would 

20 kick and throw the wood back against the plaintiff.

The sixth error assigned was to that part of the 
charge which reads: “ It may have been that the 
plaintiff’s injury was caused by a combination of 
these two causes— first, that there was a slippery 
floor and that*he slipped; and secondly, that the 
board was thrown against him by this action on the 
part of the saw, of which he was not aware, and 
which he could not appreciate by using his powers of 
observation and with regard to which he was not in- 

40 structed.
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There is nothing illegal or injurious to the defen-
dant in this part of the charge.

The seventh error assigned by the defendant was 
to that part of the charge covering the risks assumed 
by the plaintiff and the duty of the employer or mas-
ter to instruct the ignorant servant when the master 
has knowledge of the servant’s ignorance.

This part of the charge was legal and not injurious 10 
to the defendant.

The eighth error is assigned to a part of the charge 
which is legal and not injurious to the defendant.

Judgment in said case was lawfully given in favor 
of the said Charles V . Marshall, plaintiff, and against 
the said Burt & Mitchell Company, defendant.

• **
Respectfully submitted,

F R A N K  G. T U R N E R , 2Q
Attorney of Plaintiff. '

V R E D E N B U R G H , B E D L E , W A L L  & W IL S O N ,
O f Counsel.
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W R I T  O F  E R RO R.
(Re t u r n a b l e  De c . 11, 1906).

St a t e  o f  Ne w  J e r s e y :

The State of New Jersey to the Judge 
of the Circuit Court in and for the 
County of Hudson,

Gr e e t i n g  :

For as much as in the record and proceedings, 
and also in the giving of judgment in a certain 
plaint which was in our said Circuit Court before 
you, between Charles V. Marshall, plaintiff, and the 
Burt and Mitchell Company, defendant, in an 
action of tort, manifest error hath intervened, to 
the great damage of the said defendant, as it is 
said; we being willing that the error, if any there 
be, should in due manner be corrected and full 
and speedy justice done to the parties aforesaid in 
this behalf, do command you that if judgment be 
thereupon given and affirmed, that you distinctly 
and openly send, under your seal, the record and 
proceedings aforesaid, with all things touching 
the same, to our Justices of our Court of Errors 
and Appeals in the last resort in all causes, at 
Trenton, on the eleventh day of December, nine-
teen hundred t̂nd six, together with this writ, that 
the record and proceedings aforesaid being in-
spected we may cause to be further done thereupon 
for correcting that error what of right and accord-
ing to law ought to be done.

W i t n e s s , William J. Magie, Esquire, our 
Chancellor and President Judge of our 
said Court of Errors and Appeals, at 
Trenton aforesaid, the twenty-second 
day of November, nineteen hundred and 
six.

COLLINS & CORBIN,
S. D. D i c k i n s o n , Attorneys.

Clerk.
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R E T U R N .

The answer of Charles W. Parker, Esquire, the 
Judge of the Circuit Court holden in and for the 
County of Hudson and within named, the record 
and proceedings of the plaint whereof mention is 
within made, with all things touching and con-
cerning the same, I send to the Judges of the Court 

10 of Errors and Appeals in the last resort in all 
causes, at Trenton, at the day and year within 
commanded, in a certain schedule to this writ an-
nexed as within I am commanded.

CHARLES W. PARKER,
Judge.

20 D E C L A R A T I O N .
Hudson County C ircuit Court, of the 

fourteenth day of Ju ly , in the year 
of our Lord one thousand nine hun-
dred and six.

Hu ds on  Co u n t y , s s .

The Burt & Mitchell Co., a corporation, the de-
fendant in this action, was summoned to answer 
unto Charles Y. Marshall, the plaintiff herein, in 

30 an action in tort, and thereupon the said plaintiff, 
by Frank G. Turner, his attorney, complains:

For that whereas, the said defendant at all times 
hereinafter mentioned was, and is now, a corpora-
tion engaged, among other things, in the building 
and repairing of boats, vessels and water craft, and 
heretofore, to wit, on the twelfth day of May, 1906, 
at Jersey City, in the County of Hudson and State 
of New Jersey, the said defendant was so engaged, 
among other things, as aforesaid, in the building 

40 and repairing of boats, vessels and water craft;
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and the said plaintiff was hired and employed by 
the said defendant, and was working for the said 
defendant as a carpenter and joiner in and about 
the building and repairing of boats, vessels and 
water craft being built or repaired by the defendant 
at its place of business in Jersey City aforesaid, 
and on the day aforesaid the said defendant, by its 
agents in authority over the plaintiff, requested and 
directed the said plaintiff to operate and use a 
certain dangerous machine or appliance, to wit, a 
buzz saw or circular saw driven or propelled at 
great speed and velocity by steam or electrical 
power, and owned and controlled by the said 
defendant, with the use of which said buzz 
saw or circular saw the said plaintiff was 
then and there inexperienced, and was then and 
there ignorant of the dangers attendant upon the 
use thereof, although the said defendant, and its 
agents in authority over the plaintiff, then and 
there well knew the dangers attendant upon the 
use of the said buzz saw or circular saw to the said 
plaintiff, who was inexperienced in the use of the 
same; and it then and there became and was the 
duty of the said defendant, and its agents in au-
thority over the plaintiff, to take reasonable care 
that the said buzz saw or circular saw was reasonably 
safe for the use of the said plaintiff; and it then 
and there became and was the duty of the said de-
fendant, and its agents in authority over the plaint-
iff, to take reasonable care to make reasonably safe 
the place in which the plaintiff was requested and 
directed to work, as aforesaid; and it then and there 
became and was the duty of the said defendant, 
and its agents in authority over the plaintiff, to in-
struct the plaintiff as to the dangers attendant upon 
the use of the said buzz saw or circular saw, the 
dangers of which the defendant and its agents well 
knew, as aforesaid; nevertheless, the said defend-
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ant, and its agents, did not take reasonable care 
that the said buzz or circular saw was reasonably 
safe for the use of the said plaintiff while in the 
lawful discharge of the work which he was re-
quested and directed to do, as aforesaid; and did 
not take reasonable care to make reasonably safe 
the place wherein the said plaintiff was requested 

10 and directed to work, as aforesaid; and did not in-
struct the plaintiff of the dangers of which the 
plaintiff was ignorant, and the defendant well 
knew, attendant upon the use of the said buzz saw 
or circular saw, but then and there wholly failed 
and neglected so to do; and the said defendant, on 
the day and year aforesaid, carelessly and negli-
gently allowed and permitted, with its knowledge 
and consent, and without the knowledge or consent 
of the said plaintiff, the said buzz saw or circular 

20 saw to become out of repair, and dangerous to per-
sons using the same, and dangerous to the said 
plaintiff while using the same as he was requested 
and directed to do, as aforesaid; and carelessly and 
negligently and without the knowledge of the 
plaintiff, failed to provide the proper and nec  ̂ssary 
guards to protect the said plaintiff while lawful y 
using the same, from injuries by the said buzz saw 
or circular saw, although the same was well known 
to the said defendant; and the said defendant care- 

30 lessly and negligently permitted and allowed the 
floor where the said plaintiff was obliged to stand 
while lawfully using the said buzz saw or circular 
saw as requested and directed by the said defend-
ant, to become smooth, glassy and slippery and in 
a dangerous condition to one lawfully using the 
same, and to the said plaintiff, all of which was 
well known to the said defendant, and was un-
known and not patent to the said plaintiff; and the 
said defendant permitted and allowed the floor 

40 where the plaintiff was obliged to stand while law-



5

fully using the said buzz saw or circular saw, as 
aforesaid, to become obstructed and covered with 
sawdust and pieces pf wood and other obstructions, 
and to be in a dangerous condition to the said plaint-
iff and other persons lawfully using the same, all 
of which was well known to the said defendant, 
and was not known to the said plaintiff; and the 
said defendant carelessly and negligently, and with- j q  
out fault or neglect on the part of the plaintiff, 
failed to instruct the said plaintiff as to the dangers 
attendant upon the use of the said buzz saw or cir-
cular saw by the plaintiff, as aforesaid; and by rea-
son of the carelessness and negligence of the said 
defendant, on the day and year aforesaid, to wit, at 
Jersey City, aforesaid, in carelessly and negligently 
allowing the said buzz saw or circular saw to be out of 
repair and to be dangerous for use by the said plaint-
iff, and to be unguarded without the proper and neces- 20 
sary guards, and in allowing the floor where the 
plaintiff was obliged to stand to do the work which 
he was requested and directed to do, as aforesaid, to 
be smooth, glassy and slippery, and in a dangerous 
condition for use by the said plaintiff, as aforesaid- 
aad to be covered with saw dust and pieces of wood 
and other obstructions, and in failing to instruct 
the plaintiff as to the dangers attendant upon the 
use of the said buzz saw or circular saw, the said 
plaintiff, without any negligence or fault on his 30 
part, was hurled and thrown against, and caught 
upon the said buzz saw or circular saw while the 
same was in motion, and being used by him as re-
quested and directed by the said defendant, and by 
reason thereof* the said plaintiff was cut, hurt, 
wounded and injured and had the fingers of his left 
hand, and part of the thumb of his left hand sev-
ered and cut off, and was otherwise injured and 
bruised, cut and wounded, and so remained for a 
long space of time, from thence hitherto, during

New Jersey State Library
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all of which time the said plaintiff suffered and un-
derwent great pain and anguish of body and mind, 
and was then and there hindered and prevented 
from performing and transacting his lawful and 
ordinary business and affairs by hitn during that 
time to be performed and transacted, and by 
reason thereof the said plaintiff has been compelled 

10 to lay out and expend, and has laid out and ex-
pended for medical service and attendance in an 
effort to be cured of his said injuries, a large sum 
of money, to wit, the sum of three hundred dol 
lars, and by reason of the aforesaid injuries the 
said plaintiff has become and is permanently in-
jured and prevented from performing and transact-
ing his lawful business and affairs by him to be 
done and performed, to wit, at Jersey City, in the 
County of Hudson, aforesaid.

20
Wherefore, the said plaintiff saith he is injured 

and has sustained damages in the sum of twenty 
thousand dollars, and therefore he brings his suit, 
etc.

And for that Whereas, the said defendant hereto-
fore, to w it, on the tw elfth  day of May, 1906, was 
the owner and possessor of a certain cutting ma-
chine or appliance know n as a buzz saw  or circular 
saw  used in and about the business of the said de- 

30 fendant for the purpose of cu ttin g  wood, which 
said buzz saw or circular saw  w as then and there 
driven by power, to w it, by electrictity, at great 
speed and velocity, and was under the control of the 
said defendant; and the said plaintiff was then and 
there in the service and em ploy of the said defend-
ant in. and about the building and repairing of 
boats, vessels and w ater cra ft being built and re-
paired by the said defendant at its place of busi-
ness in Jersey C ity , aforesaid; and the said plaint- 

40 iff* 011 the date aforesaid, was then and there re-
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quired by the said defendant to use and operate the 
said buzz saw or circular saw; and it then and 
there became and was the duty of the said defend-
ant to take reasonable care that the said buzz saw 
or circular saw was reasonably safe for the use of 
the said plaintiff, and it then and there became and 
was the duty of the said defendant to take reason-
able care to provide a reasonably safe place for the 
plaintiff to work in; yet the said defendant, disre-
garding its duty in that behalf, did not take reason-
able care that the said buzz saw or circular saw 
was reasonably safe for the use of the said plaint-
iff while in the lawful discharge of his work as 
aforesaid, and did not take reasonable care to pro-
vide a reasonably safe place for the said plaintiff to 
work in while lawfully engaged, as aforesaid, but 
then and there wholly failed and neglected so to 
do; and the said defendant, by its agents, on the 
day and year aforesaid, carelessly and negligently 
allowed and permitted, with its knowledge and con-
sent, and unknown to the said plaintiff, the said 
buzz saw or circular saw to become out of repair, 
and dangerous to the use of the said plaintiff, and 
carelessly and negligently, and unknown to the 
plaintiff, failed to provide the proper and necessary 
guards to protect the plaintiff from injury by the 
said buzz saw or circular saw, all of which was 
well known by the said defendant, and with its 
knowledge and consent, and unknown to the plaint-
iff, permitted and allowed the floor in front of said 
buzz saw or circular saw, where the plaintiff was 
obliged to stand in order to use the same, to become 
smooth, glassy and slippery, and obstructed with 
saw dust and pieces of wood and other obstruc-
tions, all of which was known to the said defend-
ant, and by reason of the carelessness and negli-
gence of the said defendant, and its agents, on the 
day and year aforosaid, to wit, at Jersey City afore-

10

20

30

40
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said, in carelessly and negligently allowing the 
said buzz saw or circular saw to be out of repair 
and dangerous for use, and unguarded and without 
the proper and necessary guards, and in allowing 
the floor where the plaintiff was obliged to stand 
to use the said buzz saw or circular saw to become 
smooth, glassy and slippery, and in a dangerbus 

10 condition, and obstructed with saw dust and pieces 
of wood and other obstructions, and said plaintiff, 
without any fault or negligence on his part, was 
hurled and thrown against and caught upon the 
said buzz saw or circular saw while the same was 
in motion, and by reason whereof was cut, hurt, 
wounded and injured, and had the fingers of his 
left hand, and part of the thumb of his left hand 
severed and cut off, and was otherwise injured and 
bruised, cut and wounded, and has so remained for 

20 a long space of time, from thence hitherto, during 
all of which time the said plaintiff suffered and 
underwent great pain and anguish of body and 
mind, and was then and there hindered and pre-
vented from performing and transacting his law-
ful and ordinary business and affairs by him during 
that time to be performed and transacted, and by 
reason thereof the said plaintiff has been compelled 
to lay out and expend, and has laid out and expend-
ed, for medical attendance in an effort to be cured 

30 of his said injuries, a large sum of money, to wit, 
the sum of three hundred dollars, and by reason of 
the aforesaid injuries the said plaintiff has become 
and is permanently injured and prevented from 
performing and transacting his lawful business and 
affairs by him to be done and performed, to wit, 
at Jersey City, in the County of Hudson aforesaid.

Wherefore, the said plaintiff saith he is injured 
and hath sustained damages in the sum of twenty 
thousand dollars, and therefore he brings his suit.

40
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P L E A .

b And the said defendant, B u rt &  M itchell Com-
^any, by Collins &  Corbin, its attorneys, conies 
and defends the w rong and in ju ry , when, & c., and 
teays that it is not g u ilty  of the said supposed griev-. 
ances above laid to its charge, or any or either 'of 
them or any part thereof in m anner and form as 
the said p laintiff hath above thereof complained 
against it, and of this it  puts itself upon the coun-
try, & c.

Therefore, to try  the issue'above joined, let a ju ry  
eome before the said C ircuit Court, at Jersey C ity  
aforesaid, on the fourteenth day of November,
A. D. 1906 , as yet of the Term of September, in 
the year of our Lord ohe thousand nine hundred 
and six, who neither-, &c., by whom, &c., to recog-
nize, &c., because as Well, &c., the same day is 20 
given to the parties aforesaid, at which day before 
the said Circuit Court conies the said parties hÿ 
their attorneys aforesaid, ahd the .jurors of the 
jury above mentioned also come* Who to speak the 
truth of the matters aforesàid, being chosén, tried 
and sworn, say upon their Oath that thé Said de-
fendant is guilty as the said plaintiff hath thereof 
above complained agaihst it, ahd that they find in 
favor of the plaintiff and against the defendant, 
and they assess the damages Of the plaintiff on 30 
occasion of the premises at two thousand five hun-
dred dollars and cents, over and above his hosts ahd 
tharges by the said plaintiff about his suit in this 
behalf expended.

Therefore, it  is considered that the said plaintiff 
do recover against the said defendant his dam -
ages aforesaid in m anner aforesaid found, and also 

dollars and cents for his said
Costs and charges by the said Court now here ad- 40
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judged, and which said damages, costs and. charges 
in the whole amount to dollars and

cents.

And the said defendant in mercy, &c. Judg-
ment entered and signed this nineteenth day of 
November, 1906 .

C H A R L E S  W . P A R K E R ,
Judge.

20

30

40
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Hudson County Circuit Court.
Sept e mbe r  Te r m, 1906.

Ch a r l e s  V. Ma r s h a l l , 1 0

vs. Tort.

Bur t  &  Mi t c h e l l  Co mpa n y .

Fran k  G. Tur ne r , for plaintiff.
Mr . Ho bar t , for defendant.

This cause was tried at the Hudson Circuit so 
November 14, 1906, before Parker, J ., w ith  a jury!

Ch ar l e s  V. Mars hal l , called for plaintiff and 
sworn, testifies as follows:

Direct examination by Mr. Turner.

Q. W here do you reside? A . 587 Garfield ave-
nue, Jersey C ity.

Q. You are the plaintiff in this case? A. Yes.
Q. On the 12th of May, 1906, where w ere you 

employed? A . The Burt &  M itchell D ry Dock 
Company, Jersey City, foot of Morris street.

Q. What was your employment there? A. Car-
penter, I suppose; ship carpenter or helper.

Q. On May 12th, on what were you working? A.
I reported there at seven o'clock in the morning- 
the superintendent told me to get on the job on 
the “ Burmese,” to see to getting the repairs done 
to it; also the saw-master reputed with me on the 
same dock to help get the repairs done; about half- 40

30
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past seven the saw-master was called away and I 
didn’t see any more of him that day; about eight 
o’clock I needed some strips to fix a window oh. the 
“ Burmese;” I went up and inquired for the saW- 
master, but I could not find him; I went an'd got & 
piece of wood to saw the strips out of, waiting foi 
the saw-master; I could not see him; the superim 
tendent opened the motor box and started the saw 
going; a man by the name of Sacks And another 
man sawed on one saw and I came down with the 
strip and I went to work; I didn’t know anything 
about the saw, and I started on the other saw to 
shove that piece of wood— (interrupted.)

Q. Did anybody tell you to start the other saw? 
A. Mr. Brown, the superintendent, the day before, 
told me not to wait, to go ahead and saw.

Q. Who was Mr. Brown? A. The president of 
2q the company.

q . Who was the superintendent? A. William 
------ ; I don’t know his name.

Q. Did he instruct you how to Use the saw? A* 
No, I was never instructed.

Q. Did he tell you to use the saw? A, He told 
me to go ahead and saW; he opened the box arid 
started the motor. I didn’t know how to start the 
saw.

Q. What time in the morning Was this? A. 
30 About twenty minutes past eight.

Q. Mr. Gerhardt, the superintendent, is the one 
that turned on the power to run the saw? A. He 
opened the box; nobody could get at that except the 
saw-master and Mr. Gerhardt. The power is inside 
the box and there is a lock to it, and nobody can get 
to it without a key.

Q. Is it run by electricity? A. Yes, and inside 
the box he turned on the electricity.

Q. After you had started the saw what happened? 
40 A. The way I seen the other men do I shoved the
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strip of wood through the saw and it run through 
once, then I started to cut the second strip and when 
I got about eighteen inches the saw snapped and 
kicked, and I thought I may have to shove hard on 
the wood, so l gave it a shove, and when I did the 
saw went the same to me as if it made about twice 
as many revolutions as it ought to, and my foot
went out from under me and my hand caught the 
saw. 1

Q. How many times did the saw kick? A. I 
could not tell you; there was a kind of cracking 
noise underneath; I didn’t know what was the mat- 
ter with the saw; I never worked at it before.

Q. It run faster after it kicked? A. It seemed to 
me it come all in jumps the same as something held 
it, and then it started.

Q. Ever had any experience in running the buzz 
saw before? A. Never run a buzz saw before in my

Q. Did you notice any guards or irons round the 
saw A. No, a straight table like this, about two 
feet eight inches high, a little lower than this I 
would judge.

Q. How big is the platform on which you stand 
when you are sawing? A. I think that platform 
there was, the way I looked at it afterwards, about 
twelve feet long and five or six feet wide.

Qj Was there anything on top of the platform?
A. Sawdust and pieces of wood, what I seen after- 30 
wards.

Q. You run your left hand againstthe saw, what 
appencd then? A. I come with both hands, but 
IS hand slipped into the saw, then I seen blood 

and a man standing there he hollers and says “ You 
are cut.” I looked at my hand, I didn’t know my 

ngers was gone, and I ran to the corner of Wash-
ington street and Morris street to a drug store- I 
asked him if he could tie my hand up for fear I

40
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would bleed to death. He says, “ No, go to the 
doctor.” I went to Dr. Wilson, he was not in, so 
I went home and asked my wife to help me get my 
clothes off; I took a trolley car to St. Fraucis Hos-
pital; they dressed my hand; a young man there 
tied my hand up to stop the bleeding; I was sent up 
stairs; at half-past four Dr. McLoughlin came, and 

10 in the operating room Dr. McLaughlin and Dr. ; 
I was put under ether, and they dressed my hand; 
ether and chloroform, or whatever they gave me.

Q. How long before the accident was it that you 
were told by Dr. Brown, the president, to use the 
saw? A. Two days before that, I was supposed to 
do a job on a boat, on the dry dock, and I stood 
there waiting for the saw-master; the saw-master 
wasn’t there; he had been sent away to some work; 
I didn’t see the saw-master, and Mr. Brown saw me 

20 standing there; he asked me what I was standing 
there for; why didn’t I go ahead with the work; I 
told him I didn’t know how to use the saw; he says, 
“ Anybody can do that,” and he walked away; a 
young man named Sacks was there; I asked him to 
come and saw for me; I was a'raid of the saw, and 
he done the sawing that day for me.

Q. You didn’t knowhow to saw before that time? 
A. No, never was on a steam saw before in my life; 
only looking at men working at them.

30 Q. When you fell did you notice anything about 
the condition of the floor under the sawdust? A. 
Not at that time; I didn’t stop to look for anything; 
I run right out, but four or five days afterwards— 
(interrupted by objection).

Q. State the condition you found there three or 
four days afterwards?

Question objected to.

Q. I mean the condition of the floor under the40
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sawdust? A. I didn’t notice at the time, but four 
or five days after, when I could walk there, I went 
and looked at the floor, scraped the dust away, the 
sawdust, took apiece of board and scraped it away, 
and I saw the floor was wore, and on account of 
the rosin in the sawdust the floor was as smooth as 
glass; that is the first I seen it was; there was rosin 
in the pitch pine wood.

Q. You don’t know what kind of wood the plat- ^  
form itself was made of? A. No; I saw the ends 
of the planks had been rough wood when it was 
placed there, and through the wear and tear it got 
smooth; I was laid up three weeks; this last couple 
of weeks I have been in the insurance business for 
the Prudential Company; I made, when working
for the defendant, forty-one cents an hour__three
dollars and twenty-eight cents a day—about nine-
teen dollars and some odd cents a week; now I
make two or three dollars a week some weeks__ ^
just what I pick up; no pain in the hand at the 
time of injury, but it is paining now all the time; 
was at St. Francis Hospital every day for twelve 
weeks; I have paid a good deal; suppose I will have 
to pay more.

Q. Are you able to say why the saw kicked? A.
No; I don’t know enough about them saws, why 
they kick or why they don’t kick.

Cross-examination by Mr. Hobart. 0̂
I am forty-four years old; been a carpenter about 

eight months; had worked for the defendant about 
four or five weeks at repairing work on boats.

Q. You sometimes had to saw a board? A. No*
I always let the saw-master saw them; I always 
asked the saw-master, Mr. Betz; he instructed me, 
when first I began to work there, that he was saw- 
master, and he had to do the sawing except I got

40
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orders from somebody else, and Mr. Betz did that 
work for me all the time he was there.

Q. The day before the accident he sawed some 
wood for you? A. No; Mr. Sacks sawed some for 
me the day before the accident.

Q. When you went to work that morning of the 
accident, you were intending to do some work on 

20 the tug Burmese. A. Yes.
Q. Part of that work was making window strips? 

A. Yes; making window strips.
Q. In order to do that you had to saw some 

strips? A. Yes; had to make them myself or have 
them made.

Q. You had hand saws? A. Yes; the boss would 
not allow that; it would take too long; told us to 
hurry up with that work; they wanted to get it out 
right away.

20 Q. You had a hand saw? A. Yes.
Q. Do you know how to use a hand saw? A. 

Yes.
Q. Mr. Brown is dead now? A. Yes; I hea*d so.
Q. Is this stick which I have in my hand, which 

I show you, like the kind of stick that you were 
sawing? A. Yes.

Q. Look at it closely and see if it is not the iden-
tical stick that you were sawing when this accident 
happened? A. It looks the same stick.

30 Q. There are blood marks on it? A. Yes.
Q. That is as far as you had gone—this portion 

that is cut through with the saw? A. Yes.
Q. You had sawed one strip just before you 

started on this one? A. I think I sawed one out 
before that—got one through on the saw.

Q. Got along all right with that? A. I believe I 
did; I didn’t get hurt until the second one.

Q. You didn’t have any trouble with the first 
one? A. No; the saw jerked a little bit, but I kept 

40 on pushing it through; it went through all right;
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with the second strip the saw snapped as if some-
thing was underneath—kind of a rattle sound.

Q. When you speak of it snapping you refer to
the sound? A. Yes; so that the saw went kind of 
slow.

Q. The same kind of motion as the first one? A.
No; the first strip went all right.

Q. It jerked the first time? A. Didn’t jerk; 1n 
kind of kicked a little bit underneath.

Q. The second time it not only kicked, but there 
was a snapping sound and the saw went slower.

Q. Do you know how fast that saw goes at full 
speed? A. No, sir—very fast.

Q. So fast you cannot see the teeth? A. I never 
looked at it so close.

Q. How high above the table was the saw when 
you started to work? A. If I remember right it 
must have been about four or five or six inches on 
above the table; it goes through the centre of the 
table I have seen them rising and lowering it, but 
I don’t know how they do it.

Q. I will show you a picture—does that look like 
the saw? A. Yes, it is just like it?

Q. On the right hand side, as you face it, is a 
guide, isn’t there? A. Do you mean where the 
wood runs up against?

Q. Yes; so as to regulate the width? A. Yes.
Q. Wasn’t that guide in place? A. I don’t 30 

know I don’t remember—it was there but I don’t 
know whether it was in its right place or not.

Q. Did you shift it? A: I didn’t know how to 
shift it.

Q. You started to use the saw as you found it?
A. I started to use the saw the way I found it.

Q. You know how the saw started; how the 
power is thrown on? A. No, sir; the boss throws 
the power on in the box—I don’t know how it 
makes the saw go. 40
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Q. You know there is gearing there? A. There 
is a belt there like it shows in the picture.

Q. There is a loose pulley and a tight pulley? A.
I don’t know.

Q. Do you know what they mean hy a loose 
pulley and a tight pulley? A. Pulleys they call
them. .

10 Q. Do you know what I mean hy a loose pulley
and a tight pulley? A. No.

Q. When you went to the saw was it in motion?
A. The saw was going.

Q. You didn’t pull the lever out to start it? A. 
No, sir.

Q. When you went there that morning you 
looked around for the sawyer? A. The saw-master, 
yes; I asked for him and he was not there.

Q. Did you see Mr. Gerhardt that morning? A. 
20 Yes, I seen him while I was upstairs getting that 

piece of wood—I saw Mr. Gerhardt down there 
starting the saw; I asked him where Frank was, 
he shook his shoulders, “ I don’t know,” he said; 
that’s all he said; then he walked away. He says, 
“ Go ahead,” he called Mr. Sacks, and he says “ Go
ahead.” and he started the motor box.

Q. He said that to Mr. Sacks? A. Mr. Sacks
sawed on the other saw, and I sawed on this saw.

Q. You were standing there together and Mr. 
Gerhardt said “ Go ahead?” A. We' were not stand- 

d° ing together, Mr. Sacks was about thirty-five or 
forty feet away from the saw where I sawed, Ger-
hardt was standing between us, he started the box 
to going, and I said “ Go ahead.”

Q. Did he call you by name? A. Nc, sir.
Q. You had some wood sawed there the day be-

fore? A. Yes; by Mr. Sacks.
Q. This time, when you sawed this strip, on the 

day of the accident was the only time you started

40
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to saw yourself? A. That is the only time I ever 
sawed on a buzz saw in my life.

Q. What was it Mr. Brown said to you the day 
before? A. Told me not to stand round looking at 
it, but to go ahead and do the work, when I was 
waiting for Mr. Betz, the saw-master

Q. Did you go ahead and do the work? A. No 
sir; I watched until Mr. Brown went away; I was 10 
afraid to saw, and I watched for Mr. Sacks to come;
I thought Mr. Sacks would come and show me how 
or would help me saw.

Q. Did he show you how? A. No; he sawed it 
for me. I stood round there and watched him; he 
sawed on both saws for me that day; one of the 
saws was on this saw where I was hurt.

Q. Is this your signature to this paper? A. Yes 
that is my signature.

20. Marked D 1, for identification.

Q. It is dated May 16th, 1906? A. I didn’t date 
it; I don’t know Mr. Hamilton. (Stands up.) I 
don’t know him Somebody called at my house to 
see me; I don’t recollect it myself, but my wife 
told me.

Q. When yon were there three or four days 
afterward to look at the floor, was anybody with 
you when you examined the floor? A. No, sir- I 
walked around; I spoke to Mr. Gerhardt; I spoke 
to the foreman. They asked me how I felt. I 
walked right round to have a look at the floor; the 
surface of the boards were very smooth; a space of 
two feet wide and four or five feet long, I would 
get; the slippery part was just where the men al-
ways walked round to hold the wood, six inches 
away from the foot, and about two feet in width, 
and about five feet in length, as near as I can 
guess,

40
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Q. W hen you slipped, w ere you standing in front 
of the saw or to one side? A . W h en  I  slipped I 
w as standing on the side shoving the piece of wood 
through; standing on the side w here I seen other 
men stand shoving the wood through; put it  up 
that w ay (showing) w ith  m y hand.

Q. L et us have that illustrated so w e w ill under-
go stand it; this is the saw — righ t where I  hold this 

paper? A . Y es; I  was standing here; I  w as stand-
in g  on the left hand side of the saw table; I  was 
shoving the wood that w ay (shows); shoving it 
w ith  the right hand tow ard the left, and m y left 
hand w as righ t here (shows); m y tw o hands was 
close together, keeping them from  the saw.

Q. H ow  fa r  apart w ere your tw o hands? A. 
A bout seven or eigh t inches.

Q. Y o u r le ft hand w as nearest to the saw? A . 
20 Y e s; because I w as standing on the side.

Q. H ow  close to the saw  w as your left hand? 
A . I couldn’t tell; about e igh t or ten inches away 
from  the saw.

Q. The saw  revolves in the direction of the front 
of the table? A . Y es; the top of the saw is alw ays 
com ing towards me; revolving from  left to right as 
[ w as standing at the side.

The exam ination of this witness is suspend-
ed in order to let Dr. M cLoughlin go 

30 aw ay.

Dr . Th o mas  J. McLo ug h li n , sworn on the part 
of the plaintiff, testifies as follows:

Direct examination by Mr. Turner.
The qualifications of the witness are admit-

ted.

Q. Y o u  are connected w ith  St. Francis Hospital? 

A . Y es.40
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Q. Do you remember h a v in g  the plaintiff in this 
case for a patient in  M ay, 1906? A . I  do.

Q. State the condition in w hich the patient came 
to you? A . He came in the regu lar course, on or 
about the 12th of M ay, and all his five fingers were 
gone; the little  finger a little in advance of the
last jo in t; these tw o fingers (showing), very  close
o the joint, and the flesh was flushed, the thumb 

a little longer; there was nothing removed from the 10 
hand; where the bone was sawed it was trimmed 
so the flesh would cover it; there was just barely 
enough taken off so the flesh would cover the ends 
o the bone, so as to make a small flap not more 
than one third of an inch, so there would be suffi-
cient flesh to cover the bone; nothing radical; very
conservative, as we a lw ays do in cases of that 
kind.

The Court* 20

Q. H e made a good recovery? A . Y es; he made 
a good recovery.

Ch ar le s  V. Marsha ll  takes the stand for 
turther examination.

Re-direct examination by Mr. Turner.
Q. This paper that w as shown you, do you re-

member an y  of its contents? A. No; I only saw 30 
tne name.

Q. W h a t w as your condition on the 16th of 
May? A . I  don’t know ; I  was w alk in g  around 
with m y hand over m y head that n ight and the 
cay before; I  was not m yself w ith  pains.

Q. The m atter in that paper, is that your hand-
writing? A .-N o , sir.

Q. Did you learn where this man came from  you 
understood w as there? A . My w ife  told me the

40
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next day I had signed my name to a paper and 
that an insurance man was there.

Recross-examination by Mr. Hobart. •

Q. Can you fix the exact date when you went to 
the shop to look at these boards? A. No; it was 
five or six or seven days after; as soon as I could 

10 get out I went.
Q. Was it after you signed the paper? A. Af-

ter.
Q. How long? A. I don’t know.

A d j o u r n e d  f o r  t h e  d a y .

SECOND DAY’S PROCEEDINGS.
November 15, 1906.

20
E d w a r d  K i n g , sworn on the part of the plaint-

iff, testifies as follows:

Direct examination by Mr. Turner.

Q. Where are you now employed? A. In Brown’s 
Mills.

Q. Were you formerly in the employ of the 
Burt & Mitchell Company? A. Yes, sir.

Q. In what capacity? A. Ship carpenter.
30 Q. How long had you been with the Burt & 

Mitchell Company? A. Three or four years since 
I went there.

Q. Are you familiar with this buzz saw on which 
the plaintiff was hurt? A. I know the saw; I 
ought to know it.

Q. How long previous to the accident to the 
plaintiff did you observe the saw? A. At any mo-
ment that saw might be out of order, at any time, 
there is no mistake about that; I saw it wobbling

40 many a time, and it wasn’t quite right.
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Q. That was before the plaintiff was injured? A . 
Y es.

Q. W h a t made it wobble?

D efendant objects unless the tim e is fixed 
w ith  sufficient accuracy to indicate that 
it  had som ething to do w ith  this acci-
dent.

10
Q. Did you see this saw on the date of the acci-

dent? A . I did.
Q. W h at w as its condition? A . I didn’t go near 

the saw  at that tim e; I ju st passed through.
Q. W h at did you notice? A . I noticed the blood 

and stuff all round, combustibles, all sawed off 
there.

Q. W h at do you mean by combustibles? A . The 
saw ings and fragm ents of the saw ing, portions of 
wood all throw n round. 20

Q. Did you see the saw  w hen it w as first put in?
A . Y es, it  took quite a little  tim e to g et it  all 
right. It w as put in about March.

Q. Did you see the saw  a week before the acc 
dent? A . Y es.

Q. W as it  loose? A . I w ouldn’t say loose, but 
I saw it wobbling m any a tim e.

Q. W h a t m akes it  wobble? A . I f  the shaft is 
not tightened up w ith  the screw it would wobble.

Q. W h at w ill it  do when it wobbles? A . Y o u  6 
can t cut nothing w ith it. It  is a very dangerous 
weapon to use if  it is not in condition.

Q. W h at does the saw  do w hen it is loose? A . 
W obbles, shaky, it w ill not cut nothing unless you 
drive it w ith  force.

Q. W h a t does it do to the wood? A . It makes 
it so fine it  is not w orth looking at.

Q. Did you see it  running the day of the acci-

40
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dent? A. No, I just heard of the accident as I 
passed by, that is all.

Q. Did you see it wobble when it was first put 
in? A. It did, we had quite a little time to get 
it in there too.

Q. When you say the saw is loose where do you 
mean? A. When it shakes like that (shakes his 

10 hand) I seen it. It is bound with a nut, and there 
is a key, and if that is not tightened up it is liable 
to get loose if it is not looked after. It is a very 
dangerous weapon all right, if it is not in right.

Q. What is the last time previous to this acci-
dent that you noticed the saw? A. I could not 
exactly say as to that; I saw it many a time.

Q. How long before? A. A couple of weeks may-
be.

Q. Was it in the same condition as it had been 
20 before? A. I could not say as to that.

Q. Did it wobble the same as you saw it wobble 
before? A. I saw it wobbling many a time.

Q. What makes a saw kick? A. If it is not in 
condition; if it is not filed right; if it is not filed 
sharp; if it is not right on the axle; if the screw is 
not there.

Q. You mean it will kick if it is not tight? A. 
If it is not tight it will kick every time.

30 Cross-examination by Mr. Hobart.
Q. You are a carpenter? A. Yes.
Q. How long have you followed that trade? A 

Groing on forty years.
Q. During this forty years you have often run a 

buzz saw? A. I have seen it from my childhood, 
I know how to run it, but I wouldn’t bother to go 
near it.

Q. Never run it? A. I did run it, but I wouldn’t 
go near it.40
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Q. This particular saw, you know how it is 
started, don’t you? A. I don’t know anything 
about it; how it is started; I don’t know who 
started the saw.

Q. You know the saw? A. Certainly I know 
the saw. I know it is run by electricity.

Q Attached to a belt? A. Yes.
Q. You know how it is raised and lowered, don’t 

you? A. I saw them raising it and lowering it; I 
have seen the boss doing it, but I wouldn’t do it.

Q. Did you never use this saw? A. No, I would 
not be allowed to do it, it was against the rules.

Q. The boss sawyer was Mr. Betz? A. Yes, he 
was the boss sawyer.

Q. For how long a time did you work for the 
Burt & Mitchell Company? A. Since they went 
there, whatever number of years that is, I worked 
there all right through; about three or four years.

Q. When did you leave the employ of the com- 20 
pany? A. I left the company because I had a rab-
bi® & bit of a rabble with the boiler maker; I 
couldn t tell his name; McLaughlin or Barney; I 
don’t his name.

Q. You were discharged? A. No.
Q. You resigned? A. No.
Q. You left? A. No.
Q. You didn’t work there anymore? A. No I 

didn’t.
Q. How long before the accident did you stop 30 

working for the Burt & Mitchell Company? A. I 
should say a couple of weeks; I didn’t keep a 
record.

Q. Nearer a couple of months? A. No, I don't 
think so; I think it was in April; I couldn’t tell 
you what part of April. •

Q. Do you know when the accident happened?
A. Y es, in M ay some tim e; about 1900, I suppose 
it was; I think this year, isn ’t it?

40



26

Q. Don’t you know? A . I know ; I think it was 
1906; in M ay, I think it w as; I  don’t know the day 
of the m onth; it  didn’t bother me nothing; I know 
it w as the first part of the m onth all righ t; I  know 
w hen m y rent is due all righ t; th at’s the w ay I 
keep the tim e.

Q. Do you know  how  long this saw  had been in 
10 place where it w as w hen the accident happened ? A. 

That saw was put in the first of the year thete; 1 
w as there when it w as put in; I w as looking at it 
w hen it w as put in; I helped to put it  there; I guess 
it  w as in February; I  can’t tell you the date; I 
don’t know  if it  was February; I  know  it w as the 
first part of the year— this year, 1906.

Q. Had you ever seen M arshall use the saw? A. 
No, not to m y know ledge.

Q. E ver see him  w ithout your knowledge? A; 
2 0  No, I didn’t see him  do it; I didn’t know  nothing 

about it; all I  heard w as the accident, that is all.
Q. B row n’s M ills is righ t near to this place? A . 

Y es, and I w ent over and had a look.
Q. The saw  looked ju st the same as it did before? 

A . I could not tell you; I saw  a lot of blood there 
and plenty of wood, and plenty of other stuff round 
there; all the saw ings were there all righ t.

Q. Didn’t the saw  look all righ t except for the 
blood? A . It looked all righ t.

30 Q. Y o u  didn’t try  it? A . I did not.
Q. The w obbling is caused when the screw is too 

loose? A . T h at’s right.
Q. W hich screw? A . There is a washer, the 

same as in ordinary wheels on a wagon, and if  it is 
not looked after it  is bound to wobble. Y o u  have 
to keep it tigh t, and if  it  is not tigh t the saw  will 
begin to wobble r ig h t aw ay.

Q. The moment it  starts to run it w ill begin to 
wobble? A . Y es, th at’s right.

40 Q- A nd if the saw  does wobble it w ill not cut the
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stick properly? A . Certainly; you can ’t drive the 
stick unless by force.

T. 'rile sanr m ot cut through this stick? A  
It  w ill not.

Q. It  m ight make notches? A . Notches, that’s 
all n g h  t, and you have to hold it too tigh t and bind 
it too tigh t w ith force.

Q. Is that w hat you meant when you said it 
would make the wood so fine— it would cut it up 10 
into small pieces? A . Y es, into notches.

Q. W hen you saw it wobbling these other times 
you have spoken of was anybody using it? A .
The boss was using it; his name is Jam es Patton.

Q. Y o u  saw  it wobble w hen Patton w as using it'?
A . No, never did when Patton was using it.

Q. W hen anybody else was using it? A . I  saw 
it wobble when it was being used.

Q. W ho was using it? A . I couldn’t tell.
Q. Nam e one? A . I couldn’t do it; I couldn’t 20 

name anybody, they all used to go to it; if  you were 
standing there he would say “ W h at are you doing 
there, can ’t you do i t ,” th a t’s the trouble— “ C an’t
you do it?” I  remember when I  went there w hat 
I got all right.

Q. The boss put you at it? A . No, he didn’t- I 
wouldn’t go near it.

A .Q. Y o u  knew  enough to keep aw ay from  it?
I was told not to do it.

Q. The boss told you not to do it? A  The boss 
didn’t.

Q. Y o u  knew  it was against the orders? A . Y o u  
are sent there, you have a job to do, you m ight be 
looking for the boss saw yer maybe h alf an hour 
and m case the boss, Mr. Brow n, is there, and m any 
a time he has asked me, “ W h a t are you doing- 
there?” “ W ell, can ’t you find the boss saw yer 
there?” “ Can’t you do it?”

Q; You never used the saw  yourself? A . No, I
40



28

didn’t, because I started the saw  once and that was 
enough for me, as the sayin g  is, “ a burnt child 

dreads the fire. ”
Q. Can you g ive  me any idea how  m any times 

before the accident you saw it wobble? A . I  could 
not tell you; I  saw  it when it w as put in place; I 
w as looking at it.

Q. I t  wobbled because it  w as not screwed up 
tigh t?  A . I t  didn’t wobble that m uch; they had 
quite a little  tim e to get it  under control.

Q. They got it  under control finally? A . Oh, I 
don’t know ; I  could not answ er you that.

Q. Y o u  didn’t stay  until they had finished w ork-

in g  at it? A . I  did.
Q. Did you stay un til they had finished putting 

it  in? A . I  did.
Q. W hen you w ent aw ay w as it  in  w orking 

20 order? A . I  didn’t see that; I  couldn’t tell you; I 

don’t know.
Q. W h en  did you next see it  wobble? A . A  few 

days before the accident I seen it.
Q. W h o was using it? A . I couldn’t exactly  say

as to that.
Q. It wobbled, did it? A . Certainly it did.
Q. W h a t was the man saw in g w hen it wobbled? 

A . I  couldn’t tell you that; m y gosh, w h y  do you 

ask me.
Q. W h a t tim e of day was it  w hen you saw  this 

m an there w orking w ith  the saw? A . It  m ight be 
in the forenoon or afternoon.

Q. Y o u  don’t know? A . Y es, I  do.
Q. W hich? A . The forenoon.
Q. Did you stop to look at it? A . Certainly, it 

draw ed m y attention.
- Q. W h a t drawed your attention? A . The saw.

Q. W h a t w as the man saw ing? A. I think he 
w as saw in g a b it of an inch board.

40 Q- Who was the man? A ' 1 dont know wtl°
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the man was; there is so many square heads there I 
don’t know anything about that; I am probably the 
only Irishman among the whole lot of them.

Q. Did you notice on this occasion w hen you say 
the saw  wobbled, w ho the m an w as that was 
was using it? A . No.

Q. Did he succeed in g ettin g  the board cut or 
sawed through? A . I could not answ er that.

Q. Y o u  don’t know  as to that? A . I  could not 
answer that.

Q. Did you notice w hether he screwed the saw  or 
did an yth in g  to it? A . I couldn’t tell you anythin g 
about that.

Q. H ow  long w as that before the accident? A . 
could not exactly  tell you now.

Q. Could you come anyw here near it? A . I 
could not; I know  it was in M ay a n yw ay; the acci-
dent was in May.

Q. H ow  long before the accident was it when you 
saw this man whom you don’t remember, using the 
saw w hen it  wobbled? A . I passed in there every 
day; I should have a regular dialogue for that same 
record, men at the saw ; I don’t say who is there; I 
couldn’t tell you that.

Q- I  wish you would try  to fix the time when 
this man w as using the saw , and you happened to 
pass along and looked at it? A . I couldn’t tell you 
that, you are so busy round there you can’t stand 30 
to w atch anybody.

Q. Y ou  didn’t stop to look, you sim ply walked 
right on by? A . No, I  stood there.

Q. H ow  long? A . Not a m inute or so.
Q. Did he cut the board through? A. I don’t 

know.
Q. Did the saw  w ork when you were looking at 

it? A . I couldn’t tell you.
Q. Did it  cut through the Doard? A . I don’t 

know an yth in g  about that part of it. 40
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Re-direct examination by Mr. Turner.

Q. Y o u  have seen a great m any people running 
that same saw, have you? A . Y es, a good m any.

Q. Y o u  said som ething about a rule; there was 
not any orders not to run the saw , w as there? A. 
Y es, there w as a rule, there w as nobody to touch 
it; I know  that the forem an, Mr. P atton, h ad a lo ck  

I® and key on the motor.
Q. Y ou  know  th at nobody could run it unless it 

was unlocked? A . That’s r igh t
Q. T hat is w hat you mean by a rule? A . Y es.
Q. W henever it  w as unlocked? A . Anybody 

could come along and go ahead.
Q. Did anybody ever tell you not to use the saw? 

A , No; I  would not go near the saw at all; I  know 
better than that.

Q. W h a t w ay  w ere you free to use the saw? A. 
20 i t  is not m y business, there is a saw yer there, sup-

posed to be, and that is locked up, and then the key 
was there I suppose; I don’t know  who opened it, 
but I  know  the boss used to have the key and for 
the motor, once in aw hile it would be open and I 
tried to start the saw one day, and I w ouldn’t go 
near it  any more.

Q . W h y? A . It shocked the very  life out of me. 
I f  Mr. Patton w as there it w as all righ t. Every 
Tom, D ick and H arry  come along, Mr. Brow n or 

30 the superintendent come along, and you were 
standing there w aitin g  for the boss saw yer, and 
you have to go around for h alf an hour.

Q. Did Mr. Brow n ever tell you to go ahead and 
saw? A . C ertainly he did; he would say: “ W hat 
are you doing there?”

Q. W h y  didn’t you go ahead and saw? A . I 
w ouldn’t do it.

Q. W h y  not? A . I w ouldn’t do it, that’s all.

40
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Q. W ere you afraid to do it? A . C ertainly I 
was afraid to do it.

Q. W h y  were you afraid? A . Y o u  are not a l-
lowed to do it, th at’s all.

Q. Because of the condition of the saw? A . I 
didn t know the condition of the saw, but I wouldn’t 
do it  any w ay, and th at’s all.

Q. Y o u  w ork righ t next door to that place? A .
I do. 10

Q. Did you pass back and forth from  one place 
to the other? A . E very  day mostly.

Q. Y o u  notice that saw  when you pass. A . I 
see it, of course. •

Q. E ver see Mr. Sacks using the saw? A. No, I 
never d id .'

Q. Nam e any of the other men that you have 
seen use it? . A . I have seen Mr. Betz and Mr. P a t-
ton, the forem an, use it.

Q. Anybody else? A . Lots of them , lots of 2 

people; I  can’t tell you their names— Olsen and 
Tohnsons, and Thompsons; I don’t know  the devil 
who they are.

Q. Y ou  remember the time of the accident, be-
cause you were in there then? A . Yes.

Q. That w as the first part of M ay, was it? A . I 
do, faith .

Q. Y o u  have seen people cu ttin g wood w ith this 
saw when it w as in a w obbly condition; they run 30 
the wood through it? A . Certainly.

Q. T hey have to push it through? A. I f  the saw 
it not in condition you have to force it.

Q. Did you ever hear Mr. Brow n tell others to 
use the saw? . A . He told them him self.

Q. E ver hear him tell other people standing there 
w aiting? A . He would say: “ W h y don’t you do 
i t ,” “ W h y  don’t you do i t .”

Q. T hat w as when he saw  the saw-m aster was 
away? A . Y es.

40
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Hecross-examination by Mr. Hobart.

Q. H ow  did it  happen that after you had le ft the 
employ of this com pany, after this scrap you have 
spoken of, how did it  happen th at you w ent into the 
place afterw ards? A . I w as next door; w hen I 
heard that I said to m yself: “ I w ill go and look.”

Q. Y o u  thought you would find out? A . I didn’t 
10  think anyth in g of the sort; he is a brother member 

of mine; I  ju st w anted to see how the accident 
was.

Q. A  brother member of what? A . O f our local, 
our Union; he is like a brother.

Q. W h a t is the name of the order? A . The 
Federation of Labor, I  th ink it is No. 31, of the 
carpenters’ local.

P e t e r  A. Ma r s h a l l , sworn for plaintiff, testifies
as follows:

2 0  . .
Direct examination by Mr. Turner.

Q. W here do you live? A . 61 L afayette  street, 
Jersey C ity .

Q. On the 1 2 th of M ay, 1906, w ere you employed 
by the B u rt &  M itchell Company? A . Y es.

Q. Do you know Charles M arshall, the plaintiff 
in  this case? A . Y es.

Q. A re you fam iliar w ith  the saw  upon which 
the p laintiff w as injured? A . I know the saw; 

30 I  saw  it  often— a circular saw.
Q. H ow  lon g had you worked there at that time? 

A . A bout three w eeks before.
Q. Do you know  the condition of the floor where 

a person usu ally  stands w hen using the buzz saw? 
A . Y e s; the floor w as usually slippery; the floor 
w as usually covered w ith  sawdust.

Q. W hat was the condition of the floor? A. It 
was slippery around there.

Q. Did that condition exist on the day of the ac- 
40  cident? A . Y e s:
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Q. A nd before that? A . Y es,

Cross-exami n ation by JMr. Hobart.

Q. H ow  long had you worked for that company?
A . Four or five w eeks altogether. I  w as w orking 
there at the time of the accident, I  am not w orking 
there now. I le ft about a week or tw o weeks after. 
There was a strike, the carpenters had a strike. 10

Q. A re  you a member of the Union and Local 3 3?
A . No.

Q. W^ien d id you  ever have occasion to be around 
that saw.? A. I was around there every day.

Q. Y o u  sawed there yourself? A. I never used 
the saw ; I saw  it when I  w as w orking around the 
shop.

Q. Y ou  saw  saw dust on the floor? A . Yes.
Q. Did you ever brush the sawdust aw ay to see 

how the boards were underneath? A . No, sir; 20 

there was saw dust there all the tim e, sawdust and 
pieces of wood.

Re-direct examination by Mr. Turner.

Q. Y o u  could see under the saw? A. There was 
one place in front, the wind would blow the dust 
away.

Q. Y o u  could see it w as slippery there? A . Yes,
that is in front, where they usually stand to use 
the saw. 30

Recross-examination by Mr. Hobart.

Q. They usually stand in front of the saw? A .
Yes.

Q. The place you mean where the sawdust was, 
was directly  in front of the saw? A. In the front
it was sm ooth; the wind of the saw  blowed the dust 
away.

Q. W hen you speak of seeing a lot of sawdust 40
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there? A . There is saw dust all around; it  was 
blown aw ay in front where the saw  made the wind.

P l a i n t i f f  r e s t s .

P lain tiff moves for a non-suit on the ground, 
F irst, no negligence proved against the defendant. 
Second, negligence, if  any, w as not the proxim ate 
cause of the accident; Third, contributory negli- 

10  gence on the part of the plaintiff; Fourth, the dan-
ger was obvious and the risk assumed by the plaint-
iff; F ifth , the w ork of saw ing w as not w ithin the 
scope of the p lain tiff’s duty.

P l a i n t i f f ’s  Co u n s e l — W e seek to hold the de- 
• fendant, because this man w as made to w ork there 

after he had said he didn’t understand the w ork; 
the w ork was unfam iliar to him  and it w as danger-
ous. And because the m aster failed to use reason- 

20 able care in not ke'eping the floor in proper condi-
tion. A nd because the saw  was out of order; the 
m aster ought to have know n that it kicked, and 
the defendant is liable on a com bination of all the 
grounds. He didn't supply a reasonably safe place 
and he failed to instruct the plaintiff.

The Court refuses to gran t a non-suit.

To which refusal defendant prays an excep-
tion m ay be allowed, and it is allowed, 

30 and signed and sealed accordingly.

C. W . P A R K E R , [l . s.]
J.

F r a n k  V. B e t z , sworn on the part of the defend-

ant, testifies as follows: (

Direct examination by Mr. Hobart.

I reside at 195 Y ork street; am a ship carpenter; 
have been in that business about twenty years; I 

40 am working for the Burt &  Mitchell Company; Ihave
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worked for them between tw o and three years; I 
w as w orking for them on M ay 1 2 th, this year, when 
this accident happened.

Q. Did you have any particular duty at the com-
pany’s place of business? A . Y es, I w as supposed 
to do the saw ing at that tim e; the boss saw yer or 
saw-master.

Q. Do you recollect the day when this accident 
happened? A . Y es.

Q. W here were you when the accident happened? 
A . I was down on the dry dock.

Q. How long had you been there on the dock? A . 
I don’t know  w hat time that accident happened, 
but I was down there between eigh t and nine; I 
heard of the accident after I came up to the shed; I 
got back to the shed about nine o’clock; Marshall 
had gone aw ay at that time.

Q. Did you look at the saw? A . I looked at the 
saw.

Q. H ow  was the saw arranged? A . The saw was 
raised between four and five inches above the top of 
the table; the gauge w as alongside, about three- 
quarters of an inch from  the saw.

Q. Did you m ake any exam ination of the saw? 
A . No; I looked at it and seen it w as set ju st the 
same as I had set it that m orning; before I w ent 
down to the dock that m orning; I had set it be. 
cause I had sawed a heavy stick that morning be-
fore I w ent down to the dry dock; I w ent down 
there between eigh t and nine; I ju st  got through 
w ith the stick w hen I w ent down to the dock; the 
stick w as e igh t ipches through and about six 
inches long.

Q. Did you have any trouble w ith the saw? A .
I did not.

Q. Did it  wobble? A . No.
Q. Did it kick? A . No.
Q. W h a t is m eant by a saw kicking? A . W hen

10

20

30

40
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you saw a piece and the saw is. set too high for the 
piece; as the teeth comes up, it is bound tb catch 
the piece and throw it up the same as this: Here is 
my saw coming and the teeth is up too high; it will 
catch that and throw that piece—raise it up from 
the table, that is, when the saw is too high.

Q. Look at this piece of wood which the plaintiff 
says is the one he was sawing at the time; what 
would you say is the thickness of that? A. Half 
an inch.

Q. How high should the saw he for that piece of 
wood? A. That saw should be no more than half 
an inch above the table.

Q. Why so? A. The only thing I can see is to 
protect yourself; keep the saw just as low as possi-
ble and to keep it from kicking.

Q. Is there any such thing as a saw, when it 
on starts in to cut through the wood, stopping or ar-

resting its speed and starting up again? A. It is 
according to the speed you have; if you have a 
heavy stick and shove heavy on the stick, you are 
bound to stop the saw; if you feed a saw too heavy 
by hand, you will stop her; that is because you feed 
it too fast—pushing faster than the saw can cut 
through it.

Q. If you stop pushing, the saw will start up 
again, won’t it? A. Yes; the saw will start. 

gQ Q. Did you look at the floor round the saw table? 
A. I did.

Q. What kind of floor is it? A. Inch and a 
quarter spruce—undressed rough boards.

Q. Do you know how long they had been there? 
A. Yes; from January; that is when I saw them 
put in.

Q. Were those planks taken up by you? A. 
Yes; I took the plank up on the eighth day of Au-
gust.

40
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Q. Are they the same planks that had been there 
at the tim e of the accident? A . Y es.

Q. Did you m ark them  in an y w ay? A . I did.
Q. Did you bring them  to Court? A . Y es.
Q. A n y  saw  dust on the floor. A . U sually  a l-

w ays that w ay.

Q. Do you know  Mr. M arshall? A. Y es; I  know 
him from  the tim e he started to w ork there. j q

Q. Ever saw any wood for him? A. Yes.
Q. Do you remember any occasion when Marshall 

him self used the saw. A . The only tim e I used to 
see M arshall use the saw  was w hen I w as u sing the 
band saw ; that is another kind of saw ; and while I 
w as busy there, he w ent up and run it through on 
the other saw.

Q. W h a t kind of wood w as he using? A . W h ite  
pine.

Q W as it a board or strip of wood like this? A . 20 

I can’t remember that any more; it  was a board.
Q. Did you notice w hether he got along all right 

saw ing that board? A . He got along all right.
Q. Please lay  these boards on the floor w ith  the 

upper side up?

W itness lays the boards on the floor.

Q. Please arrange them in order?

W itness arranges the boards. 30

Q. Y o u  have laid on the floor six boards num -
bered I., II ., III ., IV ., V . and V I .;  are those the 
boards that you took up from the machine? A .
Y es; them  is the boards.

Q. A s  the boards now  lie on the floor, w hat is 
the location of the saw? A . R igh t here (showing).

Q. So that, as I stand at the end of the boards 
where the numbers are marked on them, I  am
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standing in front of the machine, am I? A . Y ou  
are.

Q. The numbered side is the side w hich was up? 
A . Y es.

Q. H ow  wide is the front of the machine? A . 
Three feet across.

Q. H ow  lon g is the table? A . A bout four feet 

10  s i x ‘

Q. These boards on this floor, as they lie, how 
wide? A . Four feet six inches the entire width.

Q. Did you take up any boards that were not di-
rectly in front of the machine? A . No, sir.

Q. This distance is wider than the machine? A . 
Y es; there are three more boards on this side; these 
are supposed to be nine inches boards; the machine 
is three feet wide.

Q. Then you did take up some boards that ex- 
2 q tended outside to the machine? A . Y es; four 

boards— II., III ., IV ., V ., w ould.cover the machine.
Q. Is there an yth in g  on the boards themselves 

w hich indicates the top of the saw table, extending 
out over the planking? A . Y es; No. IV . Here is 
the edge of the table; this is the m arks on the edge 
of the table; these straight m arks righ t across the 
end of the board at the edge of the table.

The Court.

Q. Is that where the feet would stand or where 
a plumb line would fa ll from  the edge of the table? 
A . From  the edge of the table, yes.

Q. Had you used that saw the day before the 
accident? A . Y e s; I used it to saw  some white 
pine stuff— tw elve inch boards— seven-eighths 
across; seventh-eighths by tw elve.

Q. Did the saw wobble? A . No, sir; it did not?
Q. Had you ever know n it to wobble? A . Y ou  

can m ake the saw  wobble; you can set the saw  to
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wobble; it  has to be specially set. I never did it 
but I  have seen it done.

Q. W h at happens to the board that you are try -
ing to saw when the saw  wobbles? A . I t  w ill cut 
straight through the same as if  you  set it  for a half 
inch wobble, it w ill cut that slat h alf an inch wide.
If  it  is set on a wobble it w ill make a w ider cut.
But you have got ¿0  set it  to do it. jq

Q. Is it  ever put that w ay  to do any w ork? A . 
Fes.

Q. W h at sort of work? A . I f  you are goin g  to 
rabbet or plow, or cu t a groove out of a plank,

Q. Suppose this saw  had been set to wobble, and 
you started to put through it a strip of wood about 
an inch wide, could you put a groove in it? A . I 
don’t know ; I  never saw  it tried on an yth in g  so 
thin as that.

Q. Suppose the saw had been set for wobbling, 20 

to cut it  through? A . It  would cu t straight 
through.

Q. H ow  about cu ttin g  grooves? A . It would 
cut the groove all right.

Q. Grooves are not straight, are they? A . Y es 
if  I  w ant to cut a groove in here to m atch another 
board, I have got to set that machine so far from 
that edge and I would set the saw  to cut that, and 
I would make it wobble.Q. Do you know  how wide this saw is? A . The 30 

saw cuts a quarter of an inch w hen she is set.Q. Do you know  how wide the place is in the 
table through which the saw  is set? A . About 
three-quarters.

Q. W h at was the custom about the dynamo, 
whether or not it w as kept locked? A . To keep 
the men aw ay from it it was kept locked; I snap-
ped the lock when I went out of the shed; I locked 
up the switchboard in the box.

Q. Did you use that saw  the day of the accident
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after1 the accident happened? A . Y es, about ten 
m inutes after the accident— not longer than that; 
I  used it.

Q. Did you m ake any change in it  before you 
used it? A . I  did; I lowered the saw to suit my 
idea and changed the gauge to suit m y cutting.

Q. Did you make any change of any kind in the 
lO washer or bolt? A. No.

Q. T hat is left ju st the same? A . Y es.
Q. H ow  long had it  been ju st the same? A . It 

is supposed to be tightened up every tim e you go 
to saw, but I never did it, so I can readily raise the 
wood; I can low er it  w ithout goin g  round to stop 
it.

Q. Tell me how  the saw is kept in place; w hat 
does it  revolve around? A . Revolves on an axle; 
is kept in place by tw o washers and a nut. 

go Q. W hen you started to use the saw  shortly 
a fter the accident, did you m ake any change in the 
w ashers or nut? A . No.

Q. Did you have any trouble w ith  the saw  that 
day? A . No, sir.

Q. Did it  wobble? A . No, sir.
Q. Did it  kick? A . No, sir.
Q. H ave you been using it since? A . E ver since.
Q. H ave any trouble w ith  it? A . L ately, about 

three w eeks ago, I had.
30 Q. U p to that tim e have you had any trouble? 

A . No.
Q. U sin g  it  every day? A . Yes.
Q. Did Mr. M arshall ever say an yth in g to you as 

to how this accident happened? A . No; only he 
said he was sorry that an yth in g  happened like that; 
that is all he ever told to me.

Q. Did he ever say or claim  that the saw  wob-
bled, or an yth in g  of that sort? A . No.

Q. W h en was it  you w ere talk in g  w ith  him ; how 
40 long after the accident? A . Sunday afternoon.
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The accident happened on the tw elfth ; that was on 
Saturday; I  saw  him  next day; Sunday afternoon.

Did you say an yth in g  about w hy he used the 
saw? A . Y e s

Q. Had you done his saw ing for him  before that?
A . I  had.

_ Q. He had asked you to saw for him  before? A  Y es.

Q. Had you alw ays done it when he asked vou? ^  
A . Yes.

Cross-examination by Mr. T u rn e r .

Q. Y o u  had trouble w ith the saw about three 
weeks ago? A . Y es, I got the saw  hot and she 
warped.

Q. Y ou  say this saw  w as supposed to be tig h t-
ened every tim e you used it? A . Y es, every time 
we used it.

Q. A nd you never did tighten it? A  No, sir. 20 

Q. ’W hen you said it  w as supposed td be tig h t-
ened before using it w hat did you mean? A . I 
mean as if  you are goin g to saw that rule in two, I 
would low er m y saw  down so the teeth would come 
through.

Q. W h at do you mean by tigh ten in g  it? A . B y  
setting it.

Q. Do you mean low ering, or raising the saw? A .
Raising and lowering the saw; that is, setting the 
saw. 30

Q. Did you mean tightened by the washer on 
the shaft so as to make it tig h t on the shaft? A .

this w heel and crank is w hat I mean by set-
ting it. .

Q. Is that w hat you mean when you said tighten 
the saw? A . W here the saw revolves on this shaft 
there is a set screw , and w ith this set screw  you 
can tighten up the screw that w ill hold the saw; 
then you can low er it  or raise it.
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Q. That tightens it on the shaft? A. Y es.
Q. H ow  do you make the saw  wobble, you loosen 

the set screw don’t you? A . No, you loosen the 
saw  w ith  this nut on this side.

Q. Y o u  loosen th at nut on the shaft? A . Y es.
Q. T hat makes the saw wobble? A . Y e s; but 

you have to wedge it  and that w ill throw  the saw.
Q. Did you ever tigh ten  this nut on the shaft? 

A . I have tightened every time I take off a saw and 
put one on.

Q. Do you recall ever tightening the nut on that 
particular saw? A . Y es, m any a time.

Q. W h y  did you tighten it? A . Because I took 
the saw  off to sharpen it and I had to tigh ten  it to 
fasten it  up again.

Q. Is that the only tim e you ever tighten it? A'. 
That is the only tim e I tighten it.

20 Q* W h a t day w as it  this accident happened? A. 
On the 1 2 th of M ay, betw een e igh t and nine; I 
w as down on the dry dock at the tim e; I didn’t 
see it.

Q. W eren ’t you up on the hill fastening some 
windows for some relative of the president that day? 
A . No, sir.

Q. W h a t tim e did you go down on the dry dock? 
A . Betw een eight and nine.

Q. D idn’t you get to w ork at seven o’clock? A.
30 Y e s .

Q. W h at did you do? A . A t  seven o’clock I 
started some saw ing; I sawed about tw enty min-
utes, then I w ent out on board the boat where me 
and Mr. Marsh w as w orking on the Burm ese; I 
stayed there until I was sent up to the shop; then I 
cam e to the shop and stayed there till about eight 
o’clock; then w ent to the dry dock and stayed there 
until about nine o’clock; then I came up to the shop 
because I was through at the dock. ;

40 Q. A n yth in g  said about your goin g on the hill
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that m orning? A . No, I was not on the hill that 
m orning.

Q. W ere you on the hill the day before? A . I 
don’t remember.

Q. W ere you on the hill after the accident? A .
No, I was not.

Q. W here were you the day after it? A . I  w ent 
to the hospital to see him ; I found he w as not there; 10  

then I  w ent to another place to see him, on Hudson 
street; I  saw  him  in bed.

Q. W h a t did you say to him? A . I  says “ I  am 
very sorry such a th ing happened,” he said “ Y es, 
it happened, and that is all about i t .”  And I  told 
him he had no righ t to go to the saw.

Q. W h y  did you tell him  that? A . Because I 
had charge of the saw ; to do the saw ing.

Q. Y o u  were not there? A . I  w as not there 
at the time the accident happened; I  w as down on 20 
the dock.

Q. That is all there w as said? A. That is all.
Q. Y o u  are w orking for the B u rt M itchell Com -

pany now? A . Y es, I  am still there; I  am saw ing; 
the same w ork; the same saw.

Q. Did you look at the; platform when you came 
back this morning? A. Yes, I couldn’t help look-
ing at it; when you pass over anything you have 
got to look, haven’t you?

Q. Y o u  mean you looked at the sawdust? A . 30 
Anybody could see the* saw dust ly in g  there.

Q. That is all you saw, the sawdust, w asn’t it?
A . Y e s .

^ °u d id n  t see the platform ? A . There w asn’t' 
sawdust enough to cover the platform  and I could 
see that.

Q. Is the platform  nailed on all sides? A. It is.
Q. H ow  is it there are no nail holes in this cov-

ering? A . There are.

40
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Q. There are not? A . Y es, there is.
Q. W here are they? A . Here and here; I sawed 

them off alongside the beam; I  sawed off the end 
tow ard the saw.

Q. Because those ends w ere slippery, didn’t you? 
A . No, sir; them  is the boards that were there.

Q. The slippery ends were up next the saw? A . 
10  No, sir.

Q. W here w as the slippery end? A . No place.
(j. Y o u  sawed the ends off up nearest to the saw? 

A . Y es.
Q. Y o u  haven’t got the ends that you sawed off? 

A . They are down under the table.
Q. W hen did you saw off those ends? A . The 

8th day of A u gust.
Q. W here have these boards been kept since the 

8th day of A ugust? A . In a closet, 
or) Q. N othing has touched these ends th at have 

been sawed off since? A . No, sir.
Q. W here are the rest of the boards that you 

didn’t bring up here? A . Down in the shop under 
the saw ; they are still there; I put a new  floor in 
w here I sawed these aw ay.

Q. W h en  did you put in the new  flooring? A. 
on the 9 th of A ugust.

Q. Did you put in boards ju st like those? A . 
Y es; ju st the same.

go Q. How could you put in new boards if the other
pieces are still there? A . Can’t you put them  two 
fingers together (holding up tw o fingers).

Q. Y o u  pieced it? A . Y es.
Q. Y o u  left the ends toward the saw  there? A. 

Y e s; they are there now.
Q. W h o put these m arks on these boards? A . 

Me and Patton.
Q. W h y? A . To show us the edge of the table. 
Q. Couldn’t you see the edge of the table w ithout

40
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any mark? A . I couldn’t explain it; you w ouldn’t 
believe it.

Q. Didn’t you m ark all around the slippery place, 
so as not to cut it  off? A . No, sir; that is ju st the 
end of the table.

Q. H ow  is it you could get this particular board 
out IV ., and you could not get out the other ends 
of the other boards? A . The other ends of the 10  
boards they were fourteen feet long.

Q* There is about eight feet more of these par-
ticular boards? A. Yes.

Q* And that eigh t feet you did not bring? A .
No, sir; it is down there under the table of the ma-
chine. %

Q. And outside the table too? A. There is some 
outside the table, yes.

Q. You say this saw could be made to kick or to 
wobble? A. Yes. 20

Q. W hen the saw got heated, three w eeks ago, 
it  wobbled then? A . It didn’t wobble w hile it was 

hot, but after it  w as hot and we started it up it 
twisted; I called the attention of the superintendent 
to it; he said, “ Take it ou t;”  I took it out and sent 
it to Philadelphia.

Q. You say you saw Mr. Marshall once use that 
particular saw? A. Yes.

Q. W as that the only time? A . No; it was not 
the only tim e; I could not say how  often, but I 30 
know he used it.

Q. How often have you seen him use it? A. I 
couldn’t say; more than once.

Q. Where were you then? A. I was working on 
the other saw.

Q. W h y  did you say to him, when he lay in bed, 
that he should not have used that saw? A . Be-
cause I told him before not to touch the saw.

Q. Why did you let him use it frequently, if you
40
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told him that? A. I saw him do it and he went 
out; I told him not to saw.

Q. When did you tell him that; when you were 
going out? A. Yes.

Q. How many times did you tell him? A. I 
couldn’t say.

Q. Did you tell him every time? A. No.
10 Q- Why didn’t you tell him every time? A. If I 

tell a man once or twice not to do it I will never 
tell him any more after that.

Q. W hy didn’t you report him to Mr. Brown? 
A. It was not my place.

Q.. As a matter of fact, don’t you know you 
never told him not to use the saw? A. I did.

Q. Don’t you know you never saw him use it? 
A. I seen him use it; yes.

Q. You are sure about that? A. I am.
20 Q. When did you see him use it? A. I don’t 

know the date.
Q. How long before the accident? A. A couple 

of days or so; I couldn’t say when it was.
Q. You didn’t tell him the day of the accident? 

A. I could not.
Q. That’s the reason you didn’t? A. Yes.
Q. This saw is run by electricity? A. Yes.
Q. That current increases and decreases some-

times? A. No, sir.
30 Q. How do you know that? A. Because I know 

it when I am sawing that the saw never slows down 
any slower nor goes any faster.

Q. Don’t the saw run slower when you force it? 
A. Yes.

Q. Did you ever force it? A. I did.
Q. Then why did you say it never stopped with 

you? A. I didn’t say so.
Q. It has stopped when you . were sawing? A. 

Yes.
40
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Q. Then it starts up suddenly? A. Not unless I 
pull the stick out.

Q. When it wobbles it has a tendency to kick?
A. I never saw a saw kick. Explain to me what 
you mean by a saw kicking?

Q. All you have ever seen is the saw stop and 
suddenly start again? A. Yes, with a heavy stick 
and you force it.

Q. Doesn’t that lift up the wood? A. No.
Q. What does it do to the wood? A. Nothing.

By the Court.

Q. What was the diameter of the saw which was 
being used? A. Twenty inches.

Q. You said you would have the saw set up about 
half an inch above the table in order to saw this 
particular piece? A. Yes.

Q. Don’t you know if it was only half an inch 20 
above the table it would not saw this piece? A. It 
would.

Q. Sure? A. I am sure it would.
Q. Did you ever saw a piece of wood as thin as 

that without lowering the saw? A. No, sir- I 
always lower it.

Q. Always lower it as much as half an inch? A.
I have lowered it down to a quarter of an inch.

Q. Not to saw apiece of wood like this? A. No; 
this is a half inch. qa

Y- When Mr. Marshall used the saw on previous 
occasions how high was the saw set? A. I couldn’t 
tell you; I don’t remember.

Q. You remember the time of day it was when 
he was using the saw. A. I remember the time of 
day of the accident, but I don’t remember the time 
of day that he used it before; I know he was using 
it, but I don’t remember the time.

Q. Was there anybody else there at the time you 
saw him before. A. I don’t know.

40
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Q. When did it first occur to you that you had 
seen Mr. Marshall using the saw on previous occa-
sions? A. When I saw him using it.

Q. When did it comeback to your mind? A. The 
day he got cut.

Q. Who brought it back to your mind? A. Con-
science, I guess; I don’t know anything else.

1 0  Q- Your conscience? A. Yes.
Q. You felt conscience stricken about it, d ’dyou? 

A. I felt sorry for the man.
Q. You felt that you were a little bit to blame? 

A. No.
Q. W hy did you feel conscience stricken? A 

Because I was sorry for the man that the accident 
happened.

Q. How long after the accident did you use that 
saw? A. About ten or fifteen or twenty minutes 

2 0  afterwards I used it.
Q. How do you know that? A. Because there 

was some lumber there for me to saw.
Q. Any blood on the saw when you used it? A. 

Yes.
Q. Was it dry? A. It was.
Q. About what time of day was this? A. After 

nine o’clock.
Q. Don’t you know that he was hurt about eight 

o’clock? A. I heard of it when I came up off the 
30 dock; I went down to the dock between eight and 

nine; I came up about nine o’clock and then I was 
told.

Q. W hat did you saw with it that same day? A. 
I sawed seven or eight boards.

Q. W hat were you using them for? A. For 
strips alongside the house on*the tugboat Burmese.

Q. Window strips? A. No, for the cornice.
Q. Tell me why this wheel on the saw is sup-

posed to be tightened every time you use it? A. 
40 Well, I sawed sixty-five thousand wedges, and when
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20

! ,d°  tkat l  set “ y saw. and I tightened her on 
that pulley to keep her, so nobody would move it

That ’ tbat’S the reason she was *et for

Q. Has that saw ever been tightened that way at 
any time so you could not move it up or down? A.

A “  tbat' way on the day of the accident? toA. No, it was loose. u
Q. It wouldn’t slide up and down? A. Yes
Q. You didn’t have to stop it in order'to have it 

slide up and down? A No

thet?D A^ ^ 6'86 th6re US6 aDy0f *he
n  3 , h° ? A ' Billy  Strang, Mr. Patton.
Q. Who else? A. They was the men that was 

supposed to use the saw.

c  5 ° “ W6re the aan’-master, weren’t you? A 
B u t they are foremen, and they have the privilege 

sawing wheni they want to; I couldn’t stop them, 
y. Ever see Frank Sacks use it? A. I did.
Q. He is not a foreman? A. No.

you? T yTdidf  , / , ° U teU “ e that when 1 asked 
that A 1 dldn * kn° W 38 y° U wanted to know

A Qr y° U knew everybody that used it?
used it n * keeP a memorandum of all the men that

n  n6!! T  S,°me more? A ' That’s all I know.
Q. Did Mr. Olsen ever use it? A. No, sir: not 

as 1 seen. ’
Q. Ever see Mr. Henderson use it? A Hender 

s o n - ;  I don’t know. ' *
Q. How many other people have you seen use

them partlCular saw? A - 1 never kept tally of

her? A^ Yes therG ^  haVe been a num'
40
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Q. Ever tell any of them not to use it? A. I did.
Q. Who instructed you to tell the men not to use 

it? A. Nobody; I did that myself.
Q. When you were cutting grooves and had fixed 

the saw so it would wobble, did you ever have any 
trouble with its stopping? A. I never set the saw 
to wobble; I have seen it done but I never done it.

Q. Isn’t it done with the same saw? A. Yes, 
with that same saw; Mr. Patton set it when it 
wobbled.

Q. Did you watch him? A. I did.
Q. Did it wobble when he was using it? A. Yes.
Q. How much of that kind of work did he do 

with it? A. I couldn’t tell you how many feet he 
done.

Q. How long before the accident was he doing 
the work? A. I should think that was in January 

20 or February.
Q. You previously testified that you never tight-

ened up that nut on the shaft except when you took 
off the saw? A. That was the only time.

Q. Then you didn’t tighten it up on the occasion 
when it was fixed so it would wobble? A. He done 
that himself.

Q. Did you see him do it? A. No, he must have 
done it; nobody else would have done it.

Q. You don’t know whether he did it or not? A. 
3U No, I don’t know.

Q. On the day when Marshall was hurt you 
changed the gauge of this saw, did you? A. No.

Q. You didn’t change the gauge? A. No.
Q. Left it just as it was? A. Sure; you cannot 

change the gauge unless you slide it back and forth 
according to the width of the strip you want to 
saw. I could not saw an inch strip with a half 
inch cut.

Q. Has this saw ever been mended? A. Yes.
40
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20

Q' ®°uW, m any times? A - I sent it three w eeks 
ago to Philadelphia.

Q. H ow  m any tim es before that has it been 
men ed? A. N ot at all; that w as the first tim e it * 
got heated, and I sent it to Philadelphia to g et it

Q. Did you break that saw before? A. No.
Q. You broke some saw? A. I did many a one; r0 

ent the saw, but not a buzz saw.

R e -d ir e c t  e x a m in a tio n  by M r . H o b a rt.

Q. When you were sawing on the morning of the 
accident, before you went to the dry dock, what 
was the width of the board: how was the gauge set?
A. 1 don t remember.

a quarter of an inch or more; this strip 
that he sawed; how wide was that? A. Three- 
quarters of an inch.

Q. Is that the width that you were sawing out 
that morning? A. I don’t know.

Q. When you spoke of the saw sliding up and 
down, in order to make it do that, you would have 
o turn a crank? A. Yes, you would have to turn 

that little wheel on the end; take hold of the little 
wheel and screw it up and you can lower it back.

Q. When you saw the plaintiff on the day after
the accident, Sunday afternoon, was he conscious»
A. Yes.

Q. Did he seem to know what he was talking 
about? A- Yes. 5

Q. You told him he had no right to go there? A.
-1- G S.

Q- Did he make any reply to that? A No he 
did not.

Q. How much does that saw table weigh with 
the saw on it? A. I couldn’t tell you that.

Q. Several hundred pounds? A. Yes, several 
hundred pounds.

30

40
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Ja me s  F. Ha mil t o n , called and sworn on the part 
of the defendant, testifies as follows:

D ir e c t  e x a m in a tio n  by M r. H obart.

Q. You took a statement of Mr. Marshall? A. 
Yes.

Q. Did you call to see him two days after the 
1 0  accident? A. I did; he was at his home in Jersey 

City.
Q. Who was present when you talked to him 

about the accident? A. His wife.
Q. Did you ask him how the accident happened? 

A. I did.
Q. Did you write down what he told you with 

respect to the accident? A. I did.
Q. Is this paper, Exhibit D 1, for identification, 

the paper that you wrote down at the time? A. 
2 0  That is the paper, with my signature as a witness 

to his signature, 5-16-06, that is May 16th.
Q. Did you write down what he told you? A. I 

did.
Q. After writing it down was it read over? A. 

Yes, I read it over aloud; I was as close to him as I 
am to thé stenographer; right alongside of him; 
after I read it to him I asked him was that state-
ment correct as I read it, and he said yes.

Q. Did you ask him to sign it? A. I did, and he 
30 did sign it after it was read over to him.

Defendant offers the statement in evidence.

Q. Did you have any further talk with him other 
than what appears in the statement? A. I stayed 
there and talked with him for quite a little while, 
both before and after taking the statement; I told 
him I was sorry, and that it was a case where there 
was not liability on the company’s part; he said it 
was not the company’s fault; at first his wife didn’t40
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want him to sign the statement; he said it was all 
right.

Q. What was Marshall’s mental condition when 
you were taking this statement? A. Apparently 
all right, so far as I could see.

The statement is admitted in evidence and 
read to the jury by Mr. Hobart.

C r o ss-e x a m in a tio n  by M r . T u rn er .

Q. W hat is your business? A. I am an adjuster 
for the AStna Insurance Company.

Q. What did you have to do with this case? A. 
I investigated it.

Q. What has the ADtna Insurance Company got 
to do with it? A. I suppose they defend these 
people.

Q. They are supposed to pay any verdict which 
we may get against these people? A. Maybe they 
are.

Q. Up to the extent of five thousand dollars? A. 
I don’t know.

Q. The business of adjusters is to dispose of 
claims? A. I suppose that is the meaning of the 
adjusters.

Q. You set out to dispose of this claim? A. 
Yes.

Q. Is this statement in your handwriting? A. 
Yes.

Q. You wrote every word in it. A. Except the 
signature.

Q. Everything else you wrote? A. Yes.
Q. And this getting of statements is part of your 

business as an adjuster? A. Yes.
Q. And the more beneficial the statement you get 

for the AStna Insurance Company the better your 
work is appreciated? A. No, sir; I am supposed to 
get the truth, nothing but the truth; they don’t

10

20

30

40
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w ant me to get a garbled statem ent; they w an t me 
to get a true statem ent.

Q. W h a t do you w ant to do? A . I w ant to do 
the same.

Q. Y o u  had some talk  w ith  Mrs. Marshall, didn’t 
you? A . I talked w ith  her in connection w ith  Mr. 
Marshall.

j q  Q. She asked you w h at you wanted him to sign 
this statem ent for? A . Y e s; 1 told him that i f  there 
was anyth in g w rong into it not to sign it.

Q Is that the only inducem ent you offered to 
have this statem ent signed? A . I offered no in-
ducem ent to have it  signed.

Q. D idn’t you say to Mrs. M arshall, “ I f  you w ill 
leave your husband sign this statem ent it w ill be to 
your advantage?” A . I did not.

Q. “ Y o u  w ill get the money?”  A . I did not, and 
20 you know  better than that too.

Q. W h a t is your recollection about that? A . I 
am positive I didn’t say it; I-don’t have to say those 
kind of things.

Q. Y o u  mean everybody is w illin g  to sign state-
ments for you? A . No, sir; they are not; lots of 
people don’t sign.

Q. B ut you say the plaintiff in this case did sign 
it because you wanted him  to? A . Because he 
w anted to him self.

30 Q. W h o said all these things to you? A . He, by 
m y questioning.

Q. Y o u  asked him questions and he answered 
yes or no? A . Y es.

Q. He said all this about his h avin g  worked be-
fore on the saw? A . He said that; I asked him 
had he ever worked on the saw  before and he said 
yes.

Q. Y o u  are the one who mentioned all the inci- 
dants as to the happening of this accident in your 

40 questions? A . Y es, I asked the questions and he



answered; first I asked him how the accident hap-
pened before I  started to take down his statement- 
I  said I  would like to get this down in w ritin g ’ 
then I took papers out of m y pocket and wrote it
down as he told me, askin g him the question as I  
wrote.

Q. Do you mean you asked him the questions 
tw ice? A . Sure, I had gone over the case previous nA 
to w ritin g  it. 1U

Q. Did you notice an y odor of ether or chloro- 
orm? A . Y es, I  th ink it was iodoform; there was 

no ether or chloroform ; I  have been in hospitals a  
good m any times on the same errand.

Q. Y ou  alw ays try  to get a statem ent from a man 
as soon as he has been hurt? A . A s soon as I get

Q. Y o u  knew  this p laintiff was suffering consid-
erable pain. A . No doubt of it; I could see the 90 
man s hand was bandaged up.

Q. He appeared to be suffering considerable pain?
. t would be natural that he would be in pain; I

am sure that he would be suffering pain from  that 
hand.

Q. Do you mean to tell us that the man suf- 
ering that pain deliberately sat down and told you 

this long story that is in this paper? A . Ido, most 
em phatically.

Q. Y ou  are here for the benefit of the insurance on 
company? A . For the benefit of the assured.

Q. It is to save your company this money that 
you are here? A . I am interested in the case.

Q- I n order to save your com pany the money?
A. T h a t’s w hat I am paid for.

Q. Because you got the statem ent? A . That is 
what I am paid for; g ettin g  statements.

Q. Y ou  didn’t read this statem ent over to him 
right aw ay? A . I did, to this man in his house.

Q. P ositive about that? A . W h at’s the use ask- 40
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in g  me a question like that w hen I  am sayin g  yes.
Q. H ow m any statem ents have you taken since 

you took this? A . Hundreds.
Q. H ow  m any do you do a week? A . I don’t 

know .
Q. Y o u  can state that you read this statem ent 

over to this man? A. Y es. 
lO Q. H ow do you know you did? A . Because I 

read it.
Q. Can you tell the same instances in every case? 

A . No, but in any particular case I  can; this is a 
particular case, and I can remember every particu-
lar case I have had for fifteen years, and can state 
all the particulars; I w ent there to get a statem ent; 
to get the facts.

Q. Besides this m atter you have in this state-
m ent Mr. M arshall told you the com pany w as not 

2 0  liable? A . He said it  w as not the com pany’s fau lt; 
I th ink you w ill find it in there; I think it is down 
near the bottom.

Mr. Turner hands w itness the paper.

M r . H o b a r t — It w as not there. W e didn’t 
say that it w as.

Q. The fact that he said that it  w as not the com-
pany’s fau lt is a very  im portant statem ent, isn ’t it? 

30 A . Y es.
Q. W h y  haven’t you that im portant statement? 

A . W ell, it  don’t appear to be here, but that is 
w h at -he said.

Q. W h y  haven’t you got it  in there? A . I don’t 
remember.

Q. Y o u  as a successful adjuster, left out the most 
im portant part? A . I made th at m istake there; I 
don’t see it  in there.

Q. Y o u  m ay have made other m istakes too? A. 

40 No.
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B y  Mr. Hobart.

• | J '  f T i at y0U wanted Was the facts a“ d not the
law  of the case? A . The law  I leave to the law yers.

STEANG’ sworn °n  part of the 
defendant, testifies as follow s:

Direct examination by Mr. Hobart.

A Q ^ o u  work for the Burt & Mitchell Company? ^

went With y0U t0-da>'the boards that
A Yes h61r ^  ^  “ ear *he CirCUlar 8aw table?

Q. W here did yon take the boards from? A  

table! haUd Side of the table as you face the

Q. A re  these the boards, I ., IT H I. I V  V  
V I., are they the ones? A . Them  is the ones ’that 20

the^ Wi“ere the table would be as compared with 
these other boards. The saw table wonld be about

the ’left r Wa h7 e’ riRht at the edge of the board;
ITT tn d g6 W°Uld be ° n the board marked J-J-J-., the table and the saw.
t, b>.Ut thls table in the position of where you 
thmk the saw table was? A. (Puts the table in

th ere0”  h° edge ° f  the table would come about

h J? a T0^ d.0n’t ^ w  an yth in g  about these shorter 30 
boards that you brin g  here? A . No, I don’t 
k u o w  an yth in g  about them.

Gross-examination by Mr. Turner.

Q. These boards that you have brought here 
weie at the left hand side of the table? A Yes 
facing the saw. ’

Q - H ow long had these boards been down there?
A. Been down there since the saw  w as put there-

’ 40
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I don’t know  when that was; I saw  them put there 
when the saw w as put there. These are the boards 
from  the le ft hand side of the saw.

Q. Y o u  didn’t bring the boards to the righ t hand 
side of the saw? A . No, sir.

Q. There had been some new  boards put there? 
A . No, sir.

10  Q. These boards w ere put there at the same time 
that all the other boards were put there? A . Y es.

Th e  Co u r t — (To P la in tiff)Y ou r claim  is tha t 
your man w as standing on the left hand 
side of the table.

Mr . Tu r n e r — My claim is that he was 
standing in front of the table.

Th e  Co u r t — Y o u  do not claim  that he w as 
2 0  standing on any other boards except

those'?

Mr . Tu r n e r — I do not admit that he was 
standing on boards in that position.

Th e  Co u r t — He was standing in front of 
the table?

Mr . H o b a r t — On the le ft side.

Th e  C o u r t — Do you claim  that he could 
30 stand on any other boards than these if

these were the boards that stood there?

• Mr . Tu r n e r — H e must have stood on boards.

Th e  C o u r t — A re you goin g to claim  that the 
defendants have failed to produce the 
boards this m an w as standing on?

Mr . Tu r n e r — Y es, I am. The defendants 
has brought the boards here w hich they 
say were the ones on w hich the plaint-
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iff was standing, and we claim that 
they are not the boards.

Frank  Sacks , sworn on the part of the defend-
ant, testifies as follows:

Direct examination by Mr. Hobart.

I am a ship carpenter; have been a carpenter jq  
for tw elve years; in M ay of 1906 I worked for the 
B u rt &  M itchell Com pany; X am not w orking for 
them now.

Q. Do you recall the fact of an accident happen-
ing to Marshall? A. I was in the mill at the time;
I was at the band saw, sawing; that was about 
thirty feet from the circular saw.

Q. Were you looking toward Marshall? A. No,
I had my back toward him.

Q. Was the band saw running? A. Yes, and I on 
was cutting my stick.

Q. Who had started it? A. Mr. Gerhardt had 
opened the switchboard box and turned on the 
power.

Q. When the power is turned on does that itself 
start the saws? A . No, sir; you have to turn the lever 
on yourself, and that starts the saw to running; 
you shift the belt from the loose pulley over to the 
tight pulley.

Q, Did Mr. Gerhardt say anything that you ^  
heard after he turned on the power? A. He told 
me to go ahead and saw my plank.

Q. Do you remember the words he used? A. He 
said to me, “ Go ahead Frank.”

Q. Is Frank your first name? A. Yes.
Q. Is that all he said? A. That is all I can re-

member.
Q. Where was Marshall at that time? A. He 

was standing a little ways from me.
Q. Doing what? A. Standing there.
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Q. Did he have strips of wood in his hand? A. 
Yes, he had a couple of strips.

Q. Did you start the band saw? A. I did.
Q. You had begun to use it? A. Yes.
Q. As you were using it you could not see Mar-

shall? A. No, sir.
Q. How long was it before the accident 

10 happened that you started to use the band saw? 
A. About five or ten minutes before.

Q. Do you know what Marshall was doing dur-
ing that time? A. No, sir.

Q. Did you hear anything, or was there any-
thing that called your attention to the accident? 
A. I heard a cry and tamed around and saw what 
happened, and I saw Marshall stand there with his 
hand up in the air and said his fingers was gone; he 
was standing on the right side of the circular saw 

20 as I was facing towards the saw and I went over 
to him; the saw Was running when I got there.

Q. Anything peculiar about its running? A. I 
didn’t take any notice of that.

Q. Did you see it wobble? A. No.
Q. Did you see anything of the stick that he had 

been sawing? A. No, sir; I told him to wait a 
minute until I shut down and I will take him to 
the office; as I shut down he ran out, and that’s 
the last I saw of him.

30 Q. Did you notice anything about the floor and 
the sawdust? A. No, sir; I didn’t notice.

Q. Did you observe anything about the gauge? 
A. No.

Q. Had you ever sawed wood for Marshall? A. 
The day before.

Q. How did you come to do that? A. Mr. Brown 
came there and told me to go in the mill and saw 
that piece of wood for that fellow; I went, and as I 
was going into the door, Charlie asked me to cut

40
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that piece of wood; that is, Charlie Marshall, and I 
cut it for him.

Q. Was anytning said why you should-cut it and 
not he? A. No; Isaid to Marshal] that the boss had 
sent me in there to saw that piece wood; Marshall 
was the only man in there, and he had apiece of red 
pine three by eighteen; he turned it over to me and 
I sawed it for him.

Q. On the morning of the accident did Marshall 
ask you to saw anything for him? A. No, sir.

Q. Do you know anything about the floor near 
the accident? A. No; never paid any attention to 
that.

Q. You run that saw the day before and sawed a 
piece of wood for Marshall? A. Yes; in the after-
noon, about three o’clock, I should judge.

Q. Did the saw go all right? A. Yes; it went 
all right.

Q. Did it wobble, or was anything loose about it?
A. I didn’t see anything loose or wobbly about it.

Q. Had you used the saw any other time? A I 
had been there a month, and I used it four or five 
times altogether while I was there.

Q. Ever have any trouble with it? A. No.
Q. Did it ever kick? A. Never kicked on me.
Q. Or wobble? A. No, sir.
Q. After the accident, did you ever use the saw?

A. No.
30

Q: One of the witnesses has spoken of the saw 
wobbling; what does that mean among caipenters?
A. They do grill work, and in order to make it 
wobble you have to set it on an angle, a little way 
from the perpendicular, and then it wobbles; that 
is the way we fix it.

Q. Suppose you take a piece of wood the same 
size as this strip that the plaintiff was working on, 
and you set the saw so that it will wobble and you 
start to put the stick through, what will happen to 40
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the stick? A. It would tear that to pieces because 
it is so thin.

Q. Would it be possible to cut this stick the way 
it seems to be cut with a wobbly saw? A. No; it 
would make the cut bigger and tear it all to pieces.

Q. There would be nothing left of the stick but 
pieces, would there? A. Hardly.

10
Cross-examination by Mr. Turner.

Q. You have had some considerable experience in 
sawing? A. Yes; I have been working around* off 
and on; worked for Lang & Company and others; 
sawed for them.

Q. How do you cut a groove in anything? A. 
Lower your saw half the thickness of the wood.

Q. Did you hear the saw-master testify this 
morning? A. Yes.

20 Q. Did you hear him say he loosened the saw 
and let it wobble, in order to cut a groove? A. He 
said he set the saw; there is different ways; I can 
cut a groove the other way too.

Q. How much experience have you had with a 
buzz saw? A. I served my time in a mill using 
buzz saw, band saw and planer.

Q. How far away from the box, where the power 
is turned on, is the band saw on which you were 
working on May 12th? A. Twelve feet away from 

 ̂ the switchboard box.
Q. What was it the superintendent said? A. He 

told me to go ahead and cut my plank, and he 
opened the door for me.

Q. What did he say? A. He said, “ Go ahead, 
Frank.”

Q. Sure he said that? A. Pretty sure.
Q. Pretty sure? A. Yes.
Q. You are not positive about it? A. Why ain't 

I?40
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2 0

Q you? A. Sure I am.
Q. You are positive he said “ Go ahead, Frank ” 

A. Yes.
Q. What makes you so positive about that? A. 
guess a man knows his name?
Q. Didn’t he'say, “ Go ahead, Charlie'” A. 

Wo, 1 did not hear him say that at all. I didn’t 
hear anything about him calling him Charlie
_  Q- You saw Charhe there by  the buzz s a w ' \ Yes. • - .

Q. And he was waiting to cut a piece of wood?
A. Yes.

Q. Had a piece of wood in his hand? A Yes » 
couple of strips. ' ’

Q. Did you see him start the saw? No, I was
busy cutting on the band saw; my' back’ turned 
toward him.

Q. How long had yon been cutting when the 
accident happened? A. Aboutfive or ten minutes.

Did you hear him cutting anything? A.
No I didn’t take any notice until he gave the cry!

Q. You say the buzz saw does not start when the 
power m turned on? A. No, sir; you have got to 
put the belt from the loose pulley to the tight pul-

Q. If the belt is on the tight pulley it starts? A 
Yes.

^ V T !16.11 y°U d°n t have to do anything at all if 30 
the belt :s on the tight pulley? A. There is the
sver; you have got to start the machine with the 

lever.
Q. When the belt is on the tight pulley and the 

power is turned on, do you have to do anything to 
start the buzz saw? A. No, sir.

Q. You don’t remember how the belt was that 
morning, do you? A. No, sir.

Q. Did you hear anything that the superinten-

10

40
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dent said to Mr. Marshall? A. No, all I heard was 
“ Go ahead with mine.”

Q. Yon don’t know what he said to Mr. Marshall? 
A. No.

Q. You didn’t notice whether the saw was in 
good or bad condition on that day? A. I didn’t 
take any notice.

-ĵ q Q. If the »aw was loose wouldn’t it wobble? A. 
No, it wouldn’t run if it was loose. That saw is 
fixed right on to the shaft.

Q. Suppose it was not fixed right, would it run ? 
A. It would run.

Q. If the shaft turned would the saw stand still? 
A. It would shake; it wouldn’t run round; it 
wouldn’t turn.

B y  the Court.

20 Q. Is there a round hole in the saw? A. Yes, 
and it is a round shaft.

Q. Isn’t there a key on it? A. Yes.
Q. Suppose that key was loose, then would not 

the saw blade turn? A. I believe so.
Q. You know that, don’t you? A. I do not.
Q. Then the saw might run even if it was loose? 

A. It wouldn’t run so fast.
Q. It would run slower? A. Yes.

_ Q. If it were running slow, and the thing should 
happen to catch, it would run faster? A. The 
wood would not give the chance for the saw to cut.

Q. Suppose the saw were running slow because 
it was loose, then suppose it would tighten itself by 
turning round, then wouldn’t it run faster? A. 
You have got to tighten the nuts on the side of the 
shaft to make it tight. It would never go tight 
itself.

Q. If the key should catch up there it would 
40 tighten up? A. Yes.
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Q. Suppose the key did get tight, it would run 
faster, wouldn’t it? A. It would.

Q. You say you used the buzz saw four or five 
times while you were there? A. Yes.

Q. How long were you there? A. About a 
month and a half.

Q. When did you leave? A. Eight after June.
Q. You left in June? A. Yes. 10
Q. You were there part of the month of May 

and all of the month of June? A. Yes, I was there 
before May; I went there the latter part of March 

Q. Some of the times you used this saw were 
after the accident happened? A. I sawed four or 
five times with that saw, the latter part of March
and part of May. I left in June on account of the 
strike.

Q. You went on a strike too? A. Yes.
Q. Have you used abuzz saw since then? A on 

No. . ‘
Q. How long before the time of the accident had 

you used a buzz saw? A. The day before.
Q. Had you used a buzz saw at any other place?

A. Yes.
Q. Where? A. At Company’s.
Q. Have you ever been a saw-master anywhere?

A. No, sir; I am a ship carpenter.
Q. If a saw was loose it would wobble, would’nt 

it? A. I don’t know; I don’t think so. 3Q
Q. You don’t know anything about it, do you?

A. I do know a little bit about it.
Q. What is your opinion? A. I should think the 

saw would never run if it was loose.
Q. If it does run wouldn’t it be liable to wobble?

A. Yes.

By the Court.

Q. Is there a slot in that table that the saw runs 
through? A. Yes.

40
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B y the Court.

Q. How wide is the slot? A. About half an inch. 

By the Court.

Q. If the saw was very loose and started to wob-
ble it would strike the side of the slot, wouldn’t it? 
A. Yes.

Q. You heard the saw-master testify that the slot
was three-quarters of an inch wide? A. I didn’t 
hear him say that.

Q. Do you say it is not three-quarters? A. I 
should say it was half an inch; I couldn’t say posi-
tively.

Re-direct examination by Mr. Hobart.

Q. Did you ever fasten the saw on the shaft? A. 
20 No, sir.

Q. Ever notice whether or not there was anykey 
there? A. No.

Q. When you sawed this piece of wood for Mar-
shall, the day before the accident, was he standing 
alongside of you or near you? A. He was standing 
at the back of the saw; I was standing in front of 
it.

Q. How long did it take you to saw the wood? 
A. About fifteen or twenty minutes.

30 Q. Was he watching you at the time? A. Yes. 
Q. Could he see how you did it? A. Yes.
Q. You stand in front when you saw? A. Part 

in front and part on the side on a short piece. If 
I had a long piece I would stand in front of it.

Q. Did you hear Mr. Gerhardt say anything but 
“ Go ahead, Frank?” A. I didn’t hear him say 
anything to anybody else, only he opened the lock 
for the m )tor and told me to go ahead with mine.

Q. How did Gerhardt happen to come there? A. 
40 side of the machine put down at the same time that
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tH ro u J Z e r°Ugbt the P'ank iD a“ d ha —

NoQ rDl^ yT0U ask him to op3n the box for you? A No, I said I would like to know where Frank B et
is, and he said, “ You can cut that.”

was? A. N o .t r 1" MirSha' ‘ ask hilu where Frank

theQbotaSt aYhesU “ “S * * *  When heoPe“*d 10
Inj.Q' J hen why do you say he opened the box anv

ore for you than for Marshall? A. He called me by name. caned me

f e ^ ALf Y’ °aIled and Sworn 0D tho part of the de fendant, testifies as follows:

Direct examination by Mr. Hobart.

Y Q- You work for Burt & Mitchell Company? A. 20

t o l Dc t t t t u t ? MrAStYaensg b° " d8

on? two, t h t e t l t r ,r v r k n d t iT gA°DYesmarked
d A  r h6re 7 ere those boards taken from? A I 
don t know; I only helped bring them up here- T 
was not with him when he took them fro ta te  floor.

Gross-examination by Mr. Turner.

Q. Y ou don’t know  w hat boards they are? A T

ou?alonS.debthg th8“ r UP hWe; Were take“
were taken from.“ " 5 ^  Where the^

f o ^ T  V BETZ’ recalled b y  d8fendant, testifies as

30

Direct examination by Mr. Hobart.

Q- W ere the boards that were on the left hand
40
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those were at the front of the machine? A. Yes, 
all put down under my directions.

Q. These boards here were put down on the 8th 
of August, were they? A. No, sir; they were put 
down in January; the fore part of January.

Q. The boards that are in front of the machine 
now, were put down on the 8th of August, weren’t 

10 they? A. Yes, those were put down in front of the 
machine.

Q. Were these boards that are here put down on 
the 8th of August? A. No, sir; they were put 
down in January.

Q. The short boards on which I am now standing 
were originally fourteen feet long? A. Yes.

Q. The same length as the pieces of the other 
boards which are brought here? A. Them boards 
and these boards are brothers and sisters; they were 

20 together.
Q. Fourteen feet long? A. Yes. I sawed them 

in two right there where the cut is.
Q. The boards marked one and two of the long, 

and five and six of the short, match? A. Yes, 
they match, they were sawed off to bring up here.

B y  the Court.

Q. No. 6 appears to be about one quarter of an 
inch narrower than this second board? A. Yes.

30  B y  the Court.

Q. And this board No. 2, long, has never been 
sawed there at all? A. I didn’t take them up; I 
didn’t tear them; here is where the pulley is. Them 
cuts out of No. 6.

A l e x a n d e r  Mo r t e n , sworn on the part of the 

defendant, testifies as follows:

Direct examination by Mr. Hobart.
40 I am secretary of the defendant company; I was
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such at the time of the accident; I didn’t see the 
accident; I heard of it immediately after and I 
went down to the circular saw.

Q. When you got there did you see anything of 
a strip of wood that had apparently been sawed?
A. Yes; I looked round to see what he had been 
sawing.

Q. And is this strip the one that has been refer- j q  
red to as the one on which the accident occurred?
A. Yes, I picked it up and kept it in the office.

Q. Where was it when you saw it? A. Lying- 
on the floor.

Q* What was the condition of the floor as to saw-
dust? A. I didn’t pay particular notice; there was 
a little sawdust there.

Q. The saw was not in motion when you got 
there? A. No, sir.

Q. Had there ever been any trouble with that 20 
saw up to that time? A. None before that, and 
none since, except about three weeks ago, as Mr 
Betz testified, and I sent the saw to Philadelphia.

Defendant offers the strip of wood in evi-
dence.

It is marked Exhibit D 2.

Cross-examination by Mr. Turner.

Q. You are the secretary? A. Yes. 30
Q. You don t do any work with your hands out-

side? A. No, sir.
Q. Never have any business outside at all? A. I 

walk through there once or twice a day to see what 
is going on.

Q. What are your duties in the office? A. The 
duties of a secretary and treasurer, as they usually 
are.

Q. You have quite a good deal to do? A. Cer-
tainly.

40
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Q. Kept pretty busy most of the time? A. Yes,
I always make it a point to go around the shop at 
least once a day; I usually go around about nine 
o ’clock.

Q. Did you go around this morning about nine 
o’clock? A. I would not say; I did not go out 
there until I heard about the accident,

10
W i l l i a m  W. G e r h a r d t , sworn on the part of 

the defendant, testifies as follows:

Direct examination by Mr. Hobart.

Q. At the time of this accident you were super-
intendent of the company? A. Yes.

Q. On the morning of the accident did you un-
lock the motor? A. Yes, I unlocked the switch- 
box.

20 Q. How did you happen to do that? A. Mr, 
Sacks asked me to unlock the box for him; he 
wanted to saw a piece of lumber.

Q. Did he say what saw he wanted to use? A. 
Yes; the band saw.

Q. You did unlock the box? A. I did,
Q. Who turned on the power? A. I don’t remem-

ber whether he did or whether I did.
Q. Did you say anything to Mr. Sacks? A. I 

told him to go ahead.
30 Q. Did you see anything of Mr. Marshall at that 

time? A. I don’t remember of having seen him.
Q. Do you know whether he was in the room? 

A. I didn’t see him.
Q. Did you say anything to anybody there except 

to Mr. Sacks? A. No.
Q. Where were you standing when you spoke to 

Sacks and told him to go ahead? A. Near the 
switch-box.

Q. How far is that from the circular saw? A.
40 Ten or fifteen feet.
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Q. Is that box kept locked? A. The switch-box 
is always locked except when the saws are in use

Q. Why was it locked? A. To keep the men 
away from the saw.

Q. Do you remember who it was that hired Mar-
shall? A. I think Mr. Patton hired Marshall.

Q. You didn’t yourself? A. I don’t think so.
Q. After the switch was turned on is it necessary j a 

o o anything else before the saws can be operated,
A. It is necessary to throw the belt on with the 
belt shifter.

Q. Did you notice the circular saw after you 
turned on the switch, whether or not it started?
A. The circular saw did not start.

Q. What did you do after you, opened the box?
A. Went out of the shed and went down on the pier?

Q. Are you a mechanic? A. No.
Q. Had there been any trouble with this saw be- 

tore this accident? A. No, sir..
Q. Ever have any trouble after the accident? A.

No, except the saw run hot about three weeks ago 
the time referred to by Mr. Betz.

Q. Is this drawing which appears in a page of 
some catalogue, does that correctly show the saw 
m question? A. Yes, that is a cut of the saw.

Defendant offers the cut in evidence; it is 
marked Exhibit D 3.

.p . 30
Plaintiff’s counsel cross examines on that point,

before the paper is received in evidence, as follows’:

Q. W h at number is the saw  that you have down
there? A. No. 3.

Q. This in the picture is No. 2? A. That is a cut 
out of another bock; the numbers run on the same.

Q. What make of saw have you down there? 
Atlantic Works, No. 3.

Q. What sort of a saw is this picture? A. At- 40
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lantic Works, No. 3. It is the same saw exactly. 
The sales agents put their own numbers on, I be-
lieve they have their own cuts on; the salesmen 
put their own numbers on. That is their cut, not 
the Atlantic Works cut.

Q. How many pulleys are there on the machine 
that is down in your place? A. Four pulleys, live 

10 pulley and dead pulley.
Q. There are only three on this? A. There are 

four on it.
Q. Where are they? A. There is 1, 2, 3, 4 (in-

dicating); one back of the saw that you cannot see.

D ir e c t  e x a m in a tio n  resu m ed .

Q. While you were there that morning, did you 
j notice how high the circular saw was above the level 
of the table? A. Yes, it was about four or five 

20 inches. That was after the accident, four or five 
minutes; Marshall had gone.

Q. The saw was stopped, of course? A. Yes.
Q. Where was the gauge? A. The gauge was 

on the table.
Q. How was it set? A. Set about half an inch 

from the saw, I should judge.
Q. Notice any sawdust round on the floor? A. 

Yes.
y. About how much? A. Some places there was 

an inch, some places not that much, some places a 
little more evenly distributed on the floor.

Q. Did you see Marshall at any time after the 
accident ? A. Yes, two or three days afterwards; 
I saw him on Morris Street.

Q. Have any conversation with him about it? 
A. Yes.

Q. State the conversation? A. He said he had run 
around the yard looking for Mr. Betz, and he could- 
n’t find him, and he went in and started the saw
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and sawed the strip himself, and he got his hand 
in the saw and got it cut off.

Q. Did he say anything about the saw wobbling 
or kicking? A. No, sir; he did not.

Q* Any discussion at that time as to whether or 
not it was any part of his work to do the sawing?
A. No, he said he had gone around the yard to find 
Betz to saw the piece for him; he couldn’t find him iq  
and he had to saw it himself. I didn’t say very 
much to him.

Q. Did he give any explanation and state any of 
the details in which the accident happened? A.
No, I don’t think he did; I don’t remember that he 
did.

Q* Who was the master sawyer? A. Frank 
Betz.

Q. How did it happen that you unlocked the mo-
tor for Mr. Backs? A. Mr. Sacks was an extra 20 
sawyer, he had been employed at another factory 
as a sawyer, exclusively, and we used him as an 
extra sawyer.

C ro ss-exa m in a tio n  by M r. T u rn e r .

Q. He had been employed by who? A. Tieje & 
Lange, Hoboken.

Q. Didn t you hear him testify he had never been 
a master sawyer? A. I don’t think 1 e said so; 
we hired him as a carpenter; he was an extra 30 
sawyer; he had run Tieje & Lange’s saw for two or 
three years as a sawyer; told me he hadn’t done 
anything else there but run the saw.

Q. You hired him as a carpenter? A. Yes.
Q. Frank Betz was the sawyer? A. Yes.
Q. Have you more than one sawyer? A. Yes,

Mr. Sacks, and Mr. Betz and Mr. Patton, and Mr! 
Strang.

As a matter of fact a good many people used
40
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those saws? A. No, sir; only those four to the best 
of my knowledge.

Q. Ever hear of any one else using those saws? 
A. Only the man that got cut.

Q. Have you been there when Mr. Brown has 
told the men to go ahead and do their own sawing? 
A. No, sir; Mr. Brown never told anybody outside 

10 that I ever heard.
Q. You say Mr. Marshall was employed by Mr. 

Patton? A. I think he was; I know I didn’t em-
ploy him, that is, I don’t think I employed him.

Q. You don’t remember seeing Marshall at the 
saw that morning? A. No.

Q. You say he was not standing there with Mr. 
Backs? A. I didn’t see him.

Q, Why didn’t you? A. I think he was not 
there.

20 Q- You heard Mr. Sacks testify that he was there? 
A. Yes.

Q. You think Mr. Sacks is mistaken about that? 
A. Yes.

Q. You have some doubt in your mind as to 
whether Marshall was cut at all, haven’t you? A. 
No, I have not.

Q. You don’t know who started this circular 
saw? A. No, I do not.

Q. Did you pay any particular attention to it? 
30 A. When I unlocked the box for Mr. Sacks I 

went out of the building.
Q. Did you look at the circular saw when you 

went out? A. Yes, I had to walk right by it; I 
saw it was standing still.

Q You didn’t see Marshall standing there? A. 
No, I didn’t see him.

Q. Then Marshall was not in that room at any 
time when you were there? A. I didn’t see him. 
Mr. Marshall said he was upstairs in the loft.

40
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B y  the C ourt.

Q. When did he say that? A. He said that on 
the stand here.

Mr . Tur ne r — I beg to differ with the wit-
ness.

Q. There wasn’t anyone in the room except 10 
Frank Sacks? A. Not that I saw.

Q. When you turned on the power what did you • 
say? A. I said, “ Go ahead, Frank,” or go ahead,
1 don t know which.

Q. You simply said, “ Go ahead.” A. I don’t 
know whether I said “ Go ahead. Frank;” Iremem- 
ber saying “ Go ahead;” I don’t know whether I 
said “ G) ahead, Frank,” or not.

Q. When you said that your face was toward the 
box? A. I think so. 20

Q. You were not looking round? A. I don’t 
know.

Q. Did you see Frank Sacks doing the sawing?
A. No, sir; I went right out.

Q, You didn’t see Frank Sacks throw the belt 
on? A. I don’t know whether he turned that on or 
whether I did; I don’t remember about that.

Q. You are the superintendent there? A. Yes.
Q. And Mr. Brown was President? A. Yes.
Q. Y o u  worked under Mr. Brown’s direction, did 30

you? A. Yes. he had entire charge of the plant.
Q. Did Marshall that morning ask you where 

h rank Betz was? A. No.
Q. Sure about that? A. Yes, quite sure.
Q- Didn’t he ask you that when you were up-

stairs? A. I was not upstairs.
Q. Where did you go after you turned on the

power? A. I went out of the shed down to the 
pier.

40
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Q. Where had you been before that? A. I had 
been down to the pier.

Q. You came up from the pier and went right 
back again? A. Yes.

Q. All you did up there was to turn on the 
power? A. Yes.

Q. Who asked you to come up and do that? A. 
10 Mr. Sacks.

Q. Did he come down on the pier? A. He did.
Q. You came up and then went right back? A. 

• Yes.
Q. Why didn’t you give him the key? A. It was 

fastened on a chain and the chain was fastened to 
my suspenders.

Q. The sawyer has a key? A. Yes.
Q. The other men didn’t have any key? A. 

There was three keys—Mr. Patton, Mr. Betz and 
20 myself.

Q. How far is it from the dock or pier up to 
where the power is? A. I suppose it is about three 
hundred or thiee hundred and fifty feet.

Q. Did you see Mr. Marshall when you were 
coming up? A. No.

Q. Did you see him on the way back? A. No, 
sir.

Q. You are sure you didn’t see him when you 
were in there? A. No, sir; I did not.

 ̂ R e -d ir e c t  e x a m in a tio n  o f  M r. H obart.

Q. You know this man King that testified this 
morning? A. Yes.

Q. Do you remember when he was discharged? 
Yes; along the latter part of March or first of 
April, 1906.

H e cro ss-e x a m in a tio n  by M r . T u rn e r .

Q. Why do you fix that date? A. I know that 
was about the time; it was the latter part of March40
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or first of April, and I know he had a at that 
time, and we needed the tool that Mr. King had on 
this job.

Q* Then he went to work for one of your com-
petitors? A. He went to work for another concern 
right next to us. I suppose you refer to the Brown 
Dry Dock Company.

Q. Their yard is right next to yours. A. Yes. 10
Q. Nothing between them? A. Nothing more 

than some sheds.

l ie -d ir e c t  e x a m in a tio n  by M r. H o b a rt.

Q. How do you happen to remember so well the 
discharge of King? A. Mr. King had a chisel in 
his chest; he wouldn’t give it up and we took it 
away from him.

B y  M r . T u rn er. oq

Q. Do you know anything about that chisel? A.
Mr. McLaughlin came and told me ;he said the chisel 
belonged to the Burt & Mitchell Company, and

^ n g  said it was his own tool, and X took it 
away from him.

Ja me s  P a t t o n , sworn on the part of the defend 
ant, testifies as follows:

D ir e c t  e x a m in a tio n  by M r. H ob a rt.

Q. You are employed by the defendant as a car-
penter? A. No, foreman.

Q. Were you employed by that company in May 
last year? A. Yes.

Q. Did you have anything to do with that circu-
lar saw? A. I put in the saw; set it up; after it 
was put up I run it; sometimes ,̂11 day long.

Q. Are you able to say whether or not you had 
done any work with the saw the day before this 40

New Jersey State Ubraiy
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accident to Marshall? A. No, not as late as that; it 
might have been a month before.

Q. After, the accident have you ever used it? A. 
Yes; probably a week after, or something like that; 
it would be only some little, short job.

Q. During the time you did use it, either before 
or after, did it ever wobble or kick? A. Yes, I 

10 made it wobble—set it up to wobble.
Q. When you did set it up to wobble did it ever 

kick? A. No, sir.
Q. How do you do it? A. Putting a kind of 

washer on a spindle to make it make a wide cut.
Q. Do you know whether Mr. King ever saw you 

do that? A. I could not say.
Q. Did you hear of this accident? A. Yes.
Q. Did you go to the place? A. I went up in the 

mill where the saw was.
op Q. Notice anything about the sawdust? A. I 

looked round to see what condition things was in, 
but there was nothing there to draw my attention; 
there was a great deal of sawdust round the saw.

Q. Any loose pieces of wood lying around there? 
A. Not that I noticed.

Q. What about the saw itself—what was its con-
dition? A. It was in ordinary order—good order; 
it was working all the time; there was no trouble 
about it; I heard no complaints.

30 Q. Did you notice how far the saw was above the 
table? A. Yes.

Q. How high? A. About between four and five 
inches; I didn’t measure it.

Q. What was the position of the gauge? A. The 
gauge was about three-quarters of an inch away 
from the saw.

Q. Suppose you were cutting a piece of wood 
about half an incM thick and about an inch wide, 
and the saw wobbled, what would happen to the 

40 wood? A. It would make a wide cut.
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Q. Wider than on exhibit D 2? A. Yes, con-
siderably wider than that, if it wobbled any. ’

Q. Is this the width that that saw would cut if it 
were fastened up tightly with the gauge set at the 
distance where you noticed it shortly after the 
accident? A. Yes, that saw-cut is about the thick-
ness of the saw.

Q. You put that saw up? A. Yes.
Q. How is it fastened to the shaft? A. It slips 10 

right on to the round spindle, and there is a 
washer on each side of the saw which clamps up 
with the left hand nut.

Q. Is there any kick to it? A. No, sir; no kick at 
all.

Q. If the washer were loose what would happen 
to the saw? A. It would not go round.

Q ry*0S8'm6ffiQj'l[Yb/b,)\C tt/L0'l\ T'lCV'flCY*

Q. Is there a set screw on the saw? A. No.
Q. Is there a set screw that holds the saw in 

position? A. No, a left handed nut that holds the 
saw on the end of the spindle.

Q. What does the nut set the saw up against?
A. Two heavy washers; one of them, is shrunk 
on the shaft and the other is loose.

Q. There is a washer on the shaft on one side?
A. Yes.

Q. Then put the other washer on and screw the so 
nut up on that washer? A. Yes.

Q. You can make the saw wobble as much as 
you like? A. Yes.

Q. When you cut a strip as big as this, Exhibit 
D 2, that saw would not wobble very much?
A. No, that is evidence that it was not wobbling.

Q. This opening is larger at one end than it is 
at the other, what causes that? A. I don’t think 
it is.

Q. You say you hadn’t used the saw for a month 40
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before the accident? A. About that length of 
time.

Q. If this saw did wobble it would be pretty 
dangerous for one not familiar with the use of a 
saw, to use it? A. The saw was not set to wobble.

Q. I ask you if a saw did wobble wouldn’t it be 
dangerous to one not familiar with the use of 
a saw? A. No more than any other time. You 
would have to keep your fingers out of it.

Q. Why does that stick show why the saw was 
not wobbling? A. The cut is so narrow. It would 
have taken out more wood.

Q. Did that saw come back from Philadelphia?
A. Yes.

B e r n a r d  Mc L a u g h l i n , sworn on the part of the 

defendant, testifies as follows:

^  D ire ct e x a m in a tio n  by M r . H o b a rt.

Q. What is your business? A. Boiler maker.
Q. On May 12, 1906, did you work for the defend-
ant? A. Yes.

Q. You were working for that company when 
this accident happened? A. Yes.

Q. You were a boiler maker. A. Yes.
Q. Were you in the shop at the time the acci-

dent happened? A. Yes.
80 Q. Did you see Mr. Marshall start the saw? A. 

Seen him at the saw, using it.
Q. Tell us what he was doing when you first 

saw him? A. I was passing through the shop and 
he was at the saw, sawing a piece of wood, some-
thing similar to that(Exhibit D 2); as I was passing 
I noticed him; being a strange man I stopped on 
my way; I wanted to have a good look at him; his 
back was to me.

Q. Where was he standing as to the table? 
40 A. He was up alongside of it; partly alongside;
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one foot was alongside and the other back a 
littlefarther toward the back of the saw.

Q. As he stood there did you notice where his 
hands were? A. Yes.

Q. Where where his hands? A. When he was 
getting pretty close up to the circular saw; when 
he got pretty near there; the end of the stick as I 
thought; he let the stick go with his right hand; jo 
f  had hold of it with both hands; he let go with 

his right hand and he made a kind of a hitch for it 
with his left hand; and just as he got landed, I 
could not see him very clear, but when he reac hed 
with the right hand, I hea:d the saw ripping three 
times, like three rips through; he turned around 
his back to the saw and had hold of his hand like 
that (showing), and I noticed his fingers all off.

Q- Do you think you could show us the exact 
position where he was standing; just come down 20 
on these boards here; let this table represent the 
eaw table; now will you show us how Mr. Marshall 
was standing when you saw him? A. Here is the 
position he was in(showing).

Q. Standing a little to the left? A. Yes; he 
dropped his right hand off the stick, and then he kind 
of lurched over that way (showing), soon as he made 
that lurch I heard the saw rip three times; then he 
turned round, and there was the hand with the 
fingers off, he says, “ It is all up with me now; it 30 
is all up with my hand,” twice

Q. How far away from him were you? A. I 
was about twenty feet away from him.

Q. Is this saw table uear a window? A. Yes, 
pretty near; there is a window right there.

Q. A good light? A. Yes.
Q. Did you notice whether or not his foot slipped?

A. It did not slip.
Q. Could you see? A. Certainly.
Q. Did his foot move at all? A. No, his foot 40
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never moved at all; kept in the same position all the 
time I was looking at him.

C ro ss-e x a m in a tio n  by M r . T u rn e r .

Q. What is your name? A. Bernard McLaugh-
lin.

Q. Do you mean to tell us that Mr. Marshall 
IQ stood there, had hold of the stick with the right 

hand, and put his left hand on the saw and cut off 
his fingers? A. I saw his right hand leaving the 
stick and coming behind him; then he leaned for-
ward like that (showing).

Q. What did you do after he cut off his fingers? 
A. When he put up his hand like this (showing), 
there was no blood for an instant coming, and I was 
going toward him; as soon as I seen the blood com-
ing out of his hand and I saw his fingers was gone, 

20 my stomach commenced to get a little sick and I 
had to go away.

Q. You turned and left him because you were 
sick at your stomach? A. Certainly, I could not 
look at the blood.

Q. You say there was no blood for a minute? A. 
Not when he first put it up like that (showing); 
there was no blood showing; then it came down, 
and as soon as I seen that I had to turn away; I 
I was coming through from the machine shop; I 

3q stopped; noticed there was a strange man; I was 
going to wait till he got through cutting; he was a 
stranger and I had never seen him there before.

Q. How long had you been there? A. About 
two years and two months.

Q You are a michinist? A. No, I am a boiler 
maker.

Q. Where do you work? A. Sometimes in the 
shop, sometimes out in the boats.

Q Every time you see a strange man you stop to
4.Q look? A. No, not to stand and look.
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Q. Why did you stop this time? A. You gen-
erally look over a stranger to see what he looks 
like.

Q. You always do that, do you? A. As a gen-
eral thing you do.

Q. How many men have they down there? A. A 
good many.

Q. Every time a strange man comes you stop 10 
and look him over? A. No, I didn’t make a habit 
of doing it.

Q. How long did you stand there? A. I was not 
a minute when the accident happened.

Q Did he saw the two strips off correctly? A. I 
stopped and looked at him; his left hand came back 
with his head and shoulders, then next was the rip 
of the saw.

Q. How do you know he didn’t slip? A. I seen 
everything else; I would have seen that; there was 20 
nothing there for him to slip on.

Q How do you know? A. I could see.
Q. Was there any sawdust there? A. Yes.
Q. Could you see what was under the sawdust?

A. I could see part of the flooring.
Q. How do you know there was nothing for him 

to slip on? A. I couldn’t see nothing.
Q. You say he did not slip because you did not 

see him slip? A. Could not slip without my see-
ing it; it only lasted a minute, not that. 30

Q. You saw him lay his hand on top of the saw?
A. No; he reached forward like that (showing), 
with his head and shoulders; I couldn’t see; I was 
stan ling right directly behind him twenty feet 
away.

Q. You didn’t have any business in that room?
A. I had to go past through that to go into the 
Morris shop.

Q Did you think he put his hand on the saw on 
purpose? A. No.
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Q. Then why do you think he put his hand on 
the saw? A. I don’t know where he put it because 
I could not see his hand; I saw the right hand com-
ing back off the wood; that was before his fingers 
was in; I could not see his left hand.

Q. You are pretty deaf; can’t hear very well? 
A. Not very well.

j[0 Q. You were twenty feet away? A. Yes.
Q. You heard the saw cutting the bones? A. 

Sure; I don’t know whether it was cutting the 
bones or not; I heard two or three rips.

L e v i  0. C o g e r , called and sworn on the part of 
the defendant, testifies as follows:

Direct examination by Mr. Hobart.
Q. Where are you employed? A. Vanderbeek &

20 Sons’ lumber yards.
Q. What is your business? A. Superintendent 

of the manufacture of lumber.
Q. Ever had anything to do with circular saws?
A. Yes; from the manufacture of the log down 

to the product of lumber of every description.
Q. Have you used them yourself? A. Yes.
Q. For how many years? A. Fifteen.
Q. Have you taught others to use them? A. I 

have; yes.
3  ̂ Q. Tell us what is meant by the expression 

“ wobbling” in a circular saw? A. The wobbling 
saw is in various forms; they are made to be ad-
justed by mechanical devices; they are also made 
to cut various sized rabbets or grooves by a cir-
cular wedge giving the same result.

Q. A wobbling saw; does that mean that the 
saw is not running properly? A. No; a saw that 
wobbles is made that way to do a special kind of 
work.

Q, It is set specially to do that thing? A. Yes.40
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Q. Suppose you were sawing a piece of wood like 
this (Exhibit D 2), and the saw was set to wobble; 
shoving the stick through, what would happen?
A. It would be very likely that you could not get 
it in the saw; it would bounce it up and down on 
the table and break it in pieces; that has been cut 
with a perfect saw; there are marks that show it 
struck the back side of the saw at the rear of the 10 
table, taking little pieces out of it.

Q. What would that indicate with reference to 
the height of the saw table? A. That would de-
pend entirely on the diameter of the saw.

Q. A twenty-inch saw which at that time was 
standing four or five inches above the level of the 
table? A. It would be exceeding dangerous to cut 
a piece of this character with a saw so set; the 
danger would be that after the piece had reached 
the rear end of the saw, the teeth would catch it in 20 
the back and throw it off the table; that is, the ris-
ing teeth on the back.

Q. What is the effect with the saw set four or 
five inches above the table? What, if any, bearing 
have these marks? .A. These marks were made by 
the return cut of the saw (indicating on D 2); that 
indicates that it was cut by the return teeth of the 
saw coming up through the table.

Q. If the saw was set so as to be just high 
enough to cut through a piece of wood of that size, 30 
would those marks be there? A. No, sir; there 
would be merely the mark of the saw going down 
through the material unless the machine was not 
properly constructed or something out of order.

Q. Can you tell from an examination of that 
Exhibit D 2, especially that part which has been 
cut with a saw, whether or not the saw that did 
that cutting wobbled? A. No, sir; I don’t think it 
did.

Q. What makes you think so? A. There is no 40
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sign of anything wobbling on this; it is a perfectly 
true cut; almost as smooth as if it had been cut with a 
plane; from this mark X  it is perfect; down from 
here on it has been shattered more or less; it is 
rough; that shows the distance that the saw was 
sticking up through the table.

Q. How many inches is that? A. (Measuring) 
in Thirteen and one-half inches; that is evidently 

where the saw stopped and the accident occurred.
Q. If a man were shoving D 2 through a circular 

saw twenty inches in diameter, extending four or 
five inches above the table, what would be the ten-
dency of the stick after you got it partly through 
the saw? A. That would depend entirely on the 
condition of the material you were sawing; if it 
were absolutely straight, it might go through all 
right, but if there was a crack in it, the teeth of 

2q the saw returning through the table would be apt 
to catch it and lift it up from the table; make it 
snap up and down.

Q. Do you happen to know what would be the 
arc of a twenty inch saw—that part which was 
above the table; four or five inches above? A. No; 
it would be hard to give that off hand; have to fig-
ure that out.

Q. Can you give me any rough idea? A. It 
would possibly be a depth of two inches; three- 

30 quarters of an inch off; that is out of line; I can’t 
tell exactly.

Q. Do you know what is meant by the expression 
a saw kicking? A. It is a common term used 
among sawyers where the piece kicks; it is not the 
saw that kicks; the saw will catch the material 
and kick it back, as they call it; it is not the saw 
that kicks; the saw does not kick; it is the material 
that kicks.

Q. What causes that? A. Sometimes shoving 
40 heavy material will heat the saw, and will cause



the saw not to follow the regular couise it shouM 
follow, or they go to force the saw; the back teeth 
will catch the material and drive it in the opposite 
direction from which they are pushing it.

Q. It is in evidence that the plaintiff started to 
cut this strip D 2, and giving it a shove, aud when 
he did so the saw seemed as if it made twice as 
many revolutions as it did before, and then it j o  
seemed to go all in jumps; then it started up again, 
what would that indicate? A. -It is hard to explain 
an accident of that kind. The passing of the piece 
in the saw would naturally make some difference in 
the noise of the saw, giving the man that was 
operating it the idea that it was not running as 
fast as it was, or when it was running empty, and 
pushing the stick hard it checks the saw down; 
puts a brake on it.

C v 0 8 8 -BXCL'Wl'lTKlt'lOTl i y  "My*% JF'ltVTl&V. ^

Q. What is the other name for what you call a 
wobble saw? A. Dad saw. It is used for the 
same purpose.

Q- ^  special kind of a saw? A. Yes, a wobble 
saw is used in the same way as a dad saw; the 
wobble saw is a little quicker to adjust for various 
uses.

Q. That is not an ordinary buzz saw? A. Any 
kind of a buzz saw you can make one out of it. 30

Q. But you have to change it over? A. Yes.
Q. Have you ever seen a wagon wheel running 

along when it was loose on the axle? A. Yes.
Q. It wobbles? A. Yes, that is the idea ex-

actly.
Q. You mean to say this saw does the same 

thing? A. Yes.
Q. Is the saw loose? A. No, it must be firm on 

the mandrel or arbor.
Q. If the saw was loose on the arbor would it 4q
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wobble then? 4V There would be nothing to drive 
the saw; the saw is driven from the center of the 
saw, and if it is not securely fastened it would not 
be able to run.

Q. When you say that a saw kicks you mean 
that the saw throws the wood back? A. That’s 
the idea.

B y  the Court.

Q. Is it practical.to have a saw which is seem-
ingly fast in places and stops when the work is 
pressing heavy, and the axle go round and leave 
the saw standing still? A. There have been cases 
of that kind, but if it is properly put on, screwed 
up tightly, nine chances out of ten it would tighten 
itself; the nut will tighten it. I have seen them 
tightened so the nut had to be cut off. They are 

20 right and left handed, both. The nut is generally 
put on so that if it is loose it is likely to tighten 
itself up. Put on the opposite way from which the 
saw runs.

Q. Then a loose saw will tighten itself up? A. 
Very likely. If it is loose at all the chances are it 
would stop and do damage to the saw.

Q. What makes the saw get heated up? A. 
Friction from the material going by it; fast feeding; 
working it too heavily.

30 Q. If it was not properly set and was worked too 
heavy it might then go ahead? A. Yes, if it is 
not in proper condition to work they will soon 
know it.

Q. If a saw is not in proper condition it is likely 
to kick? A. Yes.

Q. Then it might go slower, and then start faster 
again if it is not in proper condition? A. It de-
pends upon what they are sawing.

Q. And upon the condition of the saw? A. Yes.
Q. When you speak of a,wobbling saw you don’t
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mean an ordinary buzz saw? A, I say that an 
ordinary buzz saw you can make into a wobbling 
saw.

Q. You don’t call a buzz saw a wobbling saw?
A. No.

Q. It is a special kind of saw? A. No, sir; any 
saw can be made to wobble to cut a rabbet or a 
groove. It would not cut it uniformly. A saw 10 
that would get out of order and wobble would not 
cut a true groove or rabbet or dado.

Q. It would be dangerous for one inexperienced 
in the use of a saw, to use one which wobbles? A.
No danger; it would break the work; it will tear 
your material to pieces.

Q. Would you say that a wobble saw would not 
kick? A. You can make any kind of a saw kick if 
you wish to adjust it so?

Q. If a saw was out of order and wobbled be- 20 
cause it was out of order it would have a tendency 
to kick, wouldn’t it? A. Yes.

R e -d ir e c t  ex a m in a tio n  by M r . H ob a rt.

Q. By kicking you mean it would have a ten-
dency to tear up the wood or throw it back? A.
Lift it from the table, as the case may be.

Q. It would not affect the motion of the saw it-
self? A. Not in the least, no, sir.

Defendant offers in evidence the six boards, the 
short boards, those taken from the front of the ma-
chine, and also the six boards that were taken up 
to-day, being the six on the left hand side of the 
machine.

Plaintiff objects to the admission of the boards 
in evidence, on the ground that it has not been 
shown that they are the boards that the plaintiff 
was standing on at the time of the injury. 40
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The Court receives them in evidence.

De f e n d a n t  r e s t s .

C h a r l e s  V. M a r s h a l l , recalled in his own be-
half, testifies as follows:
D ir e c t* e x a m in a tio n  by M r . T u r n e r ,

10 Q. Do you remember this Bernard McLaughlin, 
the boiler maker, who testified? A. I remember 
seeing that man round there.

Q. Where did you see him? A. I seen him 
working in the yard outside, when they was put-
ting up some foundry or factory there.

Q. Did you see him in the room? A. No; he 
told me he walked through the time it happened, 
and he said my three fingers hit on his shoulder. 
He told me that the sixth or seventh day after the 

20 accident when I was down there; he says, “ I know 
you, your three fingers hit on my shoulder ” I 
didn’t see the man.

Q. Who employed you to work? A. Mr. Ger- 
hardt employed me.

Q. He says he does not remember employing 
you? A. The superintendent, he employed me.

Q. When did he employ you? A. About five or 
six weeks before this thing happened. I don’t 
know exactly how long I worked there.

30 Q. I read from the statement which Mr. Hamil-
ton alleges you made—in that statement it appears 
that you were employed by the Burt & Mitchell 
Company for four weeks as a ship joiner, on May 
12th; at 9.30, you left the tug Burmese on which 
you were working and went to the circular saw to 
have some window strips sawed, is that so? A. No, 
sir; I didn’t go right to the circular saw. Mr. Sacks 
was carrying a big stick of Wood; he aked me 
to carry in a big stick, and Mr. Gerhardt stood 

40 there and he saw us coming in with the sticks.
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Q. It further appears that you looked round for 
the saw -m aster and couldn’t find him? A  That 
is so.

Q. Then you say another man came and wanted 
a piece of wood sawed, and the superintendent 
came in, and you say the m otor runs the saw, and 
he opened the box and said “ Go ahead.”  A . He 
said, Go ahead;” I didn’t hear him mention any in 
nam e; he stood w ith  his back to me; I was not 
ten feet aw ay from  him .

Q. Did you ask Mr. Gerhard t in there as to 
w here the saw -m aster was? A . Y es; l i e  shrugged 
his shoulders and said “ Id o n ’t k n o w .”

Q. That you looked for the saw-piaster and 
couldn’t find him, and you w ent and got a piece of 
wood and w ent and sawed it; a fter saw ing that “ I 
got another piece of wood”— is that so? A . No, 
sir; I  only had one piece of wood; I  only needed 9ft 
one. I  don’t know  w hat I  slipped on; I slipped on 
som ething, wood or iron; I don’t know  w hat it 
w as; I w as pressing up against the piece; one foot 
was on the floor; when I w as pressing against the 
piece of wood m y foot went out from  under me; I 
fell over and m y hand shot ahead.

Q. There w as not any iron there? A . I don’t 
know w hat was on the floor— pieces of wood, and 
sawdust, and stuff ly in g  around there— I don’t 
know w hat w as there.

30
Q. It  says that you said you were an experienced 

carpenter and had been a ship carpenter on ships 
at sea? A . That is not so.

Q. f t  says also that you had worked on this saw 
a num ber of times? A. I worked round them saws 
w ith Mr. Betz; Mr. Betz and me worked together 
all the time there was any saw ing done; I never 
done it, except this tim e, when he was not there.
Mr. Betz alw ays done it every time. I w as stand-

40
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in g  by him, helping him  carryin g  the wood and 
handing him  the w’ood.

Q. It further says that the saw and its appli-
ances were in good condition on the day before the 
accident; th at the superintendent got me to saw 
up some wood for him ; for a new  man. Did you 
saw  any wood the day before the accident for a 

10 new  man? A . No, sir.
Q. It further says, “ I had used the saw s in d if-

ferent places where I worked previous to this acci-
dent?” A . I never worked in a place, where there 
w as a buzz saw.

Q. Do you see here any of the wood or the boards 
upon w hich you slipped at the time you cut your 
hand? A . I f  they are, they must have been covered; 
they don’t look like the boards w hat I went and ex-
amined and scraped the saw dust off. They looked as 

20 if  th ey  had been worn and smooth. These boards 
look smooth. U nless there m ust have been some-
th in g  covered over them.

Q. A re  any of these boards here the boards that 
you slipped on? A . They don’t look to me the 
same.

Q. Do they feel like the boards you slipped on? 
A . No, sir; I w alked over them.

Cross-examination by Mr. Hobart.

3o Q- They don’t seem to be slippery now? A. No.
Q, W h at kind of boards did you slip on? A . The 

boards that I slipped on when I w ent to exam ine 
them  they was boards som ething like that.

Q. The same width? A . I don’t know ; I didn’t 
measure them.

Q. W ere they about the same length as these? 
A . They m ight have been for all I know ; I never 
measured them ; they m ight have been eight inches 
or nine inches; I don’t know ; I didn’t measure 

40 them .
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Q. W ere the boards that you slipped on about 
the same w idth as these in the Court room? A . 
Y es, they m ight have been about the same.Q. A bout the same thickness? A . I don’t know ; 
I only looked at the top of them.

Q. W h at kind of boards are these? A . Spruce, I 
believe.

Q. Do you know  spruce when you see it? A . I 
could not sw ear to that either; I can tell yellow  pine.

Q. W ere the boards you slipped on yellow  pine? 
A . I  am not w illin g  to sw ear they were yellow  
pine.

Q. W ere the boards you slipped on spruce? A. 
I don’t know  w h at wood they were.

Q. Did they look like these? A . Y es, on the end, 
but they seemed to be worn down and sm ooth; that 
is the only difference I see in them.

Q. Show us the part th at you saw  was slippery? 
A . From  about here (indicating), tw o feet was a 
spot where a man would generally  stand w hen he 
shoved, w as worn down, then another spot was 
worn down smooth, not w orn in deep, but smooth. 
I f  it was not worn down there was som ething over 
the top of it that made it slippery, as i f  I would 
take a piece of rosin; kind of a gloss on it.

Q. The smooth part of the boards w as directly 
in front of the machine? A . Here was one foot, 
here.

Q. Y o u r left foot there, at about a corner of the 
machine, opposite the front left hand leg? A . One 
foot was there.

Q. About opposite the front left hand leg, is that 
right? A . Y es, opposite that leg; one foot was 
about here.

Q. That was your left foot? A . No, sir; that is 
m y righ t foot.

Q. W here was your left foot? A . About here, 
further up.

10

20

30

40
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Q. H ow  far from your righ t foot? A . About 
eighteen inches apart.

Q. This slippery place w as about wherb you are 
standing now? A . Y es, w here m y righ t foot is.

Q. T hat was in front of the machine? A. 
R igh t by the leg of the m achine; in front of the leg.

Q. The place where you slipped w as about two 
j q  feet or so back of the left front leg on the machine? 

A . My feet was about eighteen inches apart; one 
leg  here and the other there. The spot where I 
slipped could not be only about six inches aw ay 
from  the leg.

Q. It was your righ t foot slipped? A . My righ t 
foot went out that w ay (showing), and this hand 
shot ahead.

Q. Y o u  said som ething about h avin g  worked 
around the saws w ith Mr. Betz? A. Y es, we 

20 worked together on the boats, and when there was 
any saw ing to be done he said— w hen I first come 
there he said, “ I  am the saw-m aster; I do the saw -
in g ,” and I saw  him  often doing it, and I been 
helping him carry the wood to the saw, carry it on 
m y shoulders; he would send me for a board; he 
told me w hat to do.

Q. W hen he sawed the wood you stood by and 
looked at him? A . Y es, but I never took much 
interest in him because I thought it w as dangerous. 

30 He told me Mr. Patton lost his finger, and I was 
kind of afraid from  that time. .

Q. H ow  m any times did you see Mr. Betz use the 
saw? A . I could not tell you how  m any times.

Q. H ow  m any times did he saw  wood for you 
before the accident? A . I couldn’t tell you; any-
th in g  had to be sawed he would go and saw it.Q. W as it one or ten, or a  hundred times? A. 
I don’t know. Sometimes every day; sometimes 
every other day there would be a little  saw ing to 

40 ^  ¿one, he would do it him self w ith ou t me.



95

Q. W hen you were in there w ith  him you would
stand and look at him? A . I f  he needed me there 
I would stay,

Q. D idn’t you used to w ork on ships? A . I have
been all m y life  on the w ater; I  am a pilot in this 
harbor eighteen years, and have m y license.

Q. You have been a carpenter on ships? A. No 
I have seen them working; I have been sailing; 10 
been a pilot. 6 ’ 10

Q. E ver do an y carpenter work? A  The first 
carpenter w ork I done was for Brown Company for 
about three months.

Q. Did they have a boss sawyer? A . No not 
when I w as there.

Q. E ver do any carpenter w ork before you went
o B u rt &  M itchell? A . W ith  Brown, and Morris, 

that’s all.

Q. W here w as G erhardt when you first saw him 20 
that morning? A . Down on the dock.

Q. W here did you get those strips o f wood that 
you were saw ing? A . There is a platform  w here 
they keep w hite pine wood; I reached up to that 
place and got that piece of wood.

Q. W hile you w ere up there g ettin g  that piece of 
wood, isn’t  that the tim e you saw Gerhardt? A .

es, I seen him before that, too; I  come down with 
the piece of wood and G erhardt’s back was turned 
owards me, and he said “ Go ahead; go ahead,” 30 

after he opened the machine.

Re-direct examination by Mr. Turner.

Q. H e saw  you there? A. I don’t know; he had 
his back turned to me; I had apiece of wood in my 
hand and I says, “ I  wonder where Frank is; do you 
know where F ran k  is ;” he shrugged his shoulders
and said, “ I don’t know .” He never used to speak 
much to me

Q. H e must have seen you there when you saw 40
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him? A. No; after he went out of the door—went 
through the yard.

Q. Did he go right past that saw? A. He opened 
the box with his back to me; he walked past by the 
saw; X spoke to him; I says, “ Where is Betz?” he 
shrugged his shoulder and says, “ I don’t know.”

Q. Did he pass by your saw when he went out?
lO A. Yes, when he left the box.

Q. When he looked at the saw he must have seen 
you? A. I was not sawing then; he walked oat 
as I went to the saw; I didn’t start the saw.

Q. You didn’t start the saw until after he went 
out? A. I didn’t start the saw; I couldn’t start the 
saw.

Q. Did you start the saw going? A. No.
Q. Who did? A. I don’t know; it was going. 

All I done was to start to saw.
20 Q- Were you there when he turned on the elec-

tricity? A. I was there getting the piece of wood; 
looking down on him when he had his back to me 
and opened the box, then I came light down; it 
would only take an instant.

Q. Did you see anybody else turn the lever to 
start that saw? A. No, sir; the saw was going.

Q. The saw ran from his turning on the electric-
ity? A. I think so; I don’t know.

3 0  Recross-examination by Mr. Hobart.

Q. You were upstairs getting that piece of wood 
and G-erhardt opened that box? A. Yes.

Q. That was the time when Mr. Gerhardt opened 
the box? A. He went with his key to the box.

Q. That was the time when he said something 
about going ahead, isn’t it? A. No, sir; he stood 
there, and he spoke about Frank, and by the time I 
just went down the stairs and was there, he says, 
1 Go ahead?” I don’t know whether he says “ Gq 
ahead, Frank,” or not; he says, “ Go ahead.”
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Q. Y o u  don’t know w hether he said “ Go ahead,” 
to you? A . H e says “ Go ahead;”  I don’t know 
w hether he m eant me or Frank; I don’t know 
which.

Q. That platform  is in the same room? A . Yes, 
it is a rack to put lum ber on.

Q. Could he »see you up there? A . Y es, it is all 
open. 10

K a t i e  Ma r s h a l l , sworn for the plaintiff, testifies 
as fo llow s:

Direct examination by Mr. Turner.

Q. Y ou  are the w ife  of the plaintiff? A . Yes.
Q. Do you recollect Mr. Hamilton, who came 

from the insurance company? A . Yes.
Q. W h at occurred at that time? A . He came in 

ju st a little  after Mr. M arshall came home from the 20 
hospital; he talked a w hile w ith Mr. Marshall; he 
asked Mr. Marshall to lend him a table to sit by the 
window; he sat down there and he was speaking.

Q. Mr. H am ilton wrote out a paper, didn’t he?
A. Yes.

A . W as that paper read over to Mr. Marshall?
A. No, sir.

Q. Didn’t Mr. H am ilton say anything about 
signing the paper? A . Yes.

Q. W hat did he say about signing the paper? 30 

A. He said he came here, that he wanted to do 
sxne good by Mr. M arshall and if  he could do it, it 
was in his power to do it now.

Q. Did you say anything? A. I told him to sign 
his name then.

Q. Did Mr. H am ilton say an yth in g further about 
what he would do if  Mr. M arshall didn’t sign the 
paper? A . No, that is all; he said he would do us 
good.

Q. W h a t was Mr. M arshall’s condition at that 40
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time? A. He had just come from the hospital and 
suffered great pain; that was the first time the 
hand was unwrapped.

Cross-examination by Mr. Hobart.

Q. How far is the hospital from where you live? 
A. I believe it is about a mile. •

10  Q. Mr. M arshall w alked there? A . No, he went 
w ith  the trolley car, and he came back w ith the 
trolley car: I was w ith him.

Q. W as that the first time that he had been to 
the hospital? A. The accident happened on Satur-
day and they wrapped his hand up, and they told 
him  it would have to stay that w ay un til W ednes-
day; that W ednesday we w ent out to the hospital; 
that w as the first tim e that he had been out; 
W ednesday w ent to the hospital and back; he was 

20 there about nine or ten o’clock, and cam e back 
about noon tim e; Mr. H am ilton arrived a short 
tim e after we got home; I asked him  w h at he was 
signing; Mr. H am ilton says that the company 
w anted to do w h at was righ t to Mr. Marshall.

Q. W ere you present w hen Mr. H am ilton w as 
inquiring of your husband how the accident hap-
pened? A . Y es, I heard him  asking questions and 
he answered them, and Mr. H am ilton wrote them 
down on the paper; then I told m y husband to 

30 sign it.
Q. Did you read it over? A. No.
Q. Did you hear w hat your husband said to Mr. 

Ham ilton? A . No, I can’t say w hat he answered; 
I w as nervous ir y s e lf .

E v id e n c e  C l o s e d .

Defendant asks for the direction of a verdict 
on behalf of the defendant, on the 
grounds stated on the motion to non-
suit.40
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The Court hears argument of counsel on both 
sides on the motion.

A d j o u r n e d  f o r  t h e  d a y .

F r i d a y , Novem ber 16 , 1 9 0 6 .

Th e  CouBT-After some deliberation over night 

to tTkVinto d6d ‘ I f  th6 jUryiS entity 10
crime « f  ° T  atl° a *he 8liPPery fl00r ^  a 
mainlv on f  reaPonsibil%  of the defendant,
* .  y 6 T̂0U11' that the slippery floor was
and the°d r °Ua to the P^intiff,as it was to anybody, 
and the defendant should not be held accountable

~  T- f f d ‘ he ®0UI't has also concluded 
that lt should not be fa ir ly  left to the ju ry  to sav
whether or not the saw was out of order, if there
n r 7  Thng irl. the phiintiff’s case to indicate that

himself t h f t n  18 the testimony of the plaintiff 20 
mself that the saw kicked, and the testimony of

M ' K,‘,Ug that at a Previous time the saw had wob- 
!  “ °  dlrect testimony that the saw did
T h f  t f ‘ h ll tlm e’ ° nly t03ti,no,1y  that it kicked.

hat kicking has been satisfactorily accounted for
b v fh e  f * i f f  tbe deten<tant, and especially
i n ^ f  A  SSlf’ which »  is conceded he was saw- 

g a t  the time of the accident, which showed a 
clean cut, w ith  no m arks except which would nat- 
urally be made by reason of the fact that the saw 30 

was too high to cut that stick. That,’ in the opin- 
omof  the Court, elim inates two of the three causes 

Or the accident that were reserved on the motion to 
non-suit, and leaves one sole possible ground 
namely, the p u ttin g  of the plaintiff to work with- 
°n instruction as to the inherent dangers of the 
^or , and after he had notified the employer that 

f * ^ as^ norant of the work itself. That seems 
e 0uit at this time, while a very slender 

ground for p erm itting the ju ry  to take thisca.se, 40
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still it would be a legal ground, and the Court there-
fore is inclined to let the ju ry  take it  on that basis.

Mr . Ho b a r t — I call your Honor’s attention to 
the fact that the m an’s ignorance to operate the saw 
w as not the cause of the accident; the direct cause 
w as his foot slipping.

Th e  Co u r t — I think the ju ry  m ight be entitled, 
i f  they consider the evidence justified them, in 
finding that because of the plaintiff’s ignorance the 
saw  w as too high , the saw snapped the stick  up 
and down, and that that, together w ith the slippery 
floor, caused the plaintiff to fall. It w ould be two 
independent causes, for one of w hich the defendant 
would not be accountable, but for the other the de-
fendant m ight be.

Mr . H o b a r t — The declaration does not lay  that 
20 as a cause of action; it does allege that the plaint-

iff was not instructed, but it does not say that be-
cause of his ignorance he used the saw  w hile it  w as 
in such condition that it  was dangerous.

Mr . Tu r n e r — It  alleges that the plaintiff was 
ignorant of its use.

T h e  Co u r t — In fa ilin g  to instruct the plaintiff, 
and so forth— in the declaration— that is sufficiently 
broad to cover this particular phase of the case.

30 M r . H o b a r t — M ay I add to the grounds on the 
motion for a direction of a verdict, in view  of the 
ground w hich the Court has suggested, on which 
the case m ay be subm itted to the ju ry , that there 
is a  variance between the proof and the declaration.

Th e  C o u r t — The view s of the Court must neceb" 
sarily  result in a denial of the request to direct.

Counsel are advised that the sole grounds on 
which the ju ry  w ill take the case w ill be those in- 

40  dicated by the Court.
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Mr . Ho bar t —Then I suppose there is no use of 
discussing any other grounds.

Th e  Co ur t —I should think not. That will bring 
the argument within very narrow grounds.

Defendant pray3 an exception to the refusal 
to direct a verdict in its favor, and same 
is allowed and signed and sealed accord-
ingly.

Counsel address the jury.
C. W. PARKER, [l . s.]

J.

Ge nt l e me n  o f  t h e  Ju r y :
In the course of the trial of this case a number 

of the claims made by the plaintiff as a basis for 
claiming a verdict for damages against the defend-
ant have been eliminated by the Court, in the dis-
charge of its duty, and the plaintiff’s case now 
stands on one ground only which the Court deems 
worthy to submit to you for your consideration.

Of course, you must understand, the Court, in 
submitting that to you for your consideration, ex-
presses no opinion that the plaintiff ought to re-
cover or ought not to recover, and the evidence on 
the case is to be considered and weighed exclusively 
by the jury. The function of the Court is, in the 
first instance, to decide whether there are any facts 
material to the case which the jury reasonably will 
be called upon, or have a right, to consider, and 
upon which the liability of the defendant might be 
predicated. That has been done, and the Court has 
determined that there is one theory set up by the 
plaintiff which is worthy of your consideration; 
and then the function of the Court, in the second 
place, is to instruct the jury on the rules of law
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w ith  reference to the disputed facts which are laid 
before them.

N ow , the only theory on w hich this claim  comes 
to you is this: The plaintiff claim s— not necessarily 
the fact, that is for you to find w hether it  is a fact 
or not— the plaintiff’s claim , first, that he was told 
by Mr. Brow n not to saw these strips of wood by 
hand, but to go into this portion of the works and 
use a power saw— a buzz saw — for the purpose, 
evidently by w ay of savin g  time and saving the 
em ployer’s money by using power instead of hand 
work. Y o u  w ill recollect that the p laintiff testified 
about that. That Mr. Brow n had, a day or tw o 
before that, told him not to saw these things by 
hand, but go and use the saw; and the plaintiff 
claim s that he said to Mr. Brow n at that tim e that 
he didn’t know  an yth in g  about the buzz saw, didn’t 
like to do it, and that in effect Mr. Brow n told him 
to go  and do it anyhow ; w hatever the evidence w as 
in that regard. I f  that is not satisfactorily shown 
to you by the plaintiff, there can be no recovery in 
this case, because the plaintiff m ust show you that 
he w as told to use that saw  by somebody who had 
authority to make him  do it or to decide w hether 
he should do it or be discharged. It  all rests on 
this conversation w ith Mr. Brown. That is the first 
proposition that the p laintiff m ust establish before 

30 he can pass any further on the road to a recovery 
in this case.

The second proposition that he must establish is, 
that he w as injured because of some danger in -
herent in the operation of this saw  of which he did 
not know , and w hich he could not discover by the 
use of his reasonable powers of observation. And 
he claim s, or m ust claim , in order to recover in this 
case, and m ust establish the claim  that this w as the 

40 particular danger that he did not know of and
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could not discover, nam ely, that i f  the saw was too 
high above the table, and he undertook to use a 
thin strip of wood on it such as this one which he 
was using at the tim e, then when the strip should 
be pushed so far up against the saw  as to extend the 
entire length of that portion of the saw  which rose 
above the table, the risin g teeth on the other side of 
the saw  w ere liable, if  the wood had a tendency 10 

to spring together, were liable to catch the wood, 
throw  it upward and over back against the plaintiff 
as he was pushing it, and this is what happened and 
that as a result of that in combination w ith the slip-
pery floor, or slipping on the floor as he claims he 
was injured. That is the second proposition 
the p laintiff m ust establish to your satisfaction be-
fore he is entitled to recover. The slippery floor 
alone has nothing to do w ith  the case. The court 
has disposed of that upon the testimony and upon 20 

colloquy with counsel. It  m ay have been that the 
plaintiff’s in ju ry  was caused by a combination of 
these two causes, first, that there was a slippery 
floor and that he slipped, and secondly, that the 
board was throw n against him by this action on 
the part of the saw, of which he was not aware, 
and which he could not appreciate by using his 
powers of observation ,ard w ith regard to which he 
was not instructed. It must appear that the in. 
ju ry  w as m aterially caused by the board being 30 

thro vn  against him  in this w ay. It must appear 
to your satisfaction that he did not know that that 
thing was liable to happen. It must appear to 
your satisfaction that he could not reasonably be 
expected to know  it by observation, and it must ap-
pear to your satisfaction that he was not told about 
it.

The rule is that any person of full age, who 
accepts em ploym ent from  another person to do any 
particular work, assumes all risks that are naturally 40
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incident to that em ploym ent, and all other risks 
which could be discovered by the use of reasonable 
care on his part.

In other words, i f  one of you gentlem en wanted 
to be employed by these defendants on a buzz saw, 
the law  presumes or assumes, that you m ake this 
agreem ent, that you know all dangers naturally 

10  incident to the operation of a buzz saw. Y o u  
m ay not know , as a m atter of fact, an yth in g about 
it, but you agree to know them, you hold yourself 
out as know ing about them. The em ployer is not 
hound to cross exam ine you to find out whether 
you know  it or not. Y o u  say you w ant to do this 
work, and he is entitled to assume that you know 
how to do that which you agree to do.

The case here is modified a little  by the fact, as 
the plaintiff alleges, that he was told to do some 

 ̂ th in g  that w as outside of his em ploym ent as a ship 
carpenter, to go and work this saw. Even then, if  he 
did it w ithout any com plaint; if he didn’t say to the 
employer that he w as ignorant of the buzz saw, 
there was no duty on the part of the em ployer to 
warn him  of the danger. I f he told the em-
ployer, Mr. Brown, that he w as ignorant of the 
buzz saw  and didn’t lik e ,it  as he claim s to have done, 
and if  Mr. Brow n insisted that he should go to 

30 w ork on it w henever he had work of this kind to 
do, then it would be the duty of Mr. Brow n to 
w arn him of any dangers which were natural to the 
use of that buzz saw, and which were not naturally 
and reasonably obvious to a reasonable man in the 
position of the plaintiff.

The plaintiff says that this w as a danger, and 
that this w as not obvious, and that he was not 
warned of it. It m ay be a question in the case 
also, w hether Mr. B row n’s direction to use the 

40 saw, even i f  given originally, applied to this par-
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ticular occasion on which the plaintiff undertook to 
use it; because you will remember, it was not on 
this occasion that Mr. Brown said, “ Go use the 
saw” , it was several days before. This time,as I un-
derstand the plaintiff’s story, he was working on a 
tug, and he wanted a window strip, and apparent-
ly he didn’t have the wood on the tug. If he had 
had the necessary wood for the strips on the tug it j q  
would be unnecessary and a waste of time for him 
to go to the buzz saw to saw out two or three strips 
that he could do on the tug with the hand saw.
He says he didn’t have the wood, and so he went 
to the place where the wood was kept, it was ad-
joining the room where the saw was, and selected 
wood, and while he was picking out his sticks he 
saw Mr. Gerhardt unlock the switch box and turn 
on the power.

Well, now, has the plaintiff satisfied you of these ^  
things? If he has not satisfied you of everything I 
have told you it was necessary for him to satisfy 
you of. there should be a verdict for the defendant. 
With respect to the diagram on the board, the 
Court has made that somewhat on its own motion, 
partly to assist counsel by showing a circle which 
is intended to correspond with the size of a twenty- 
inch saw and of four inch rise through the table, 
which would be about sixteen inches on four inches

Q A

and seventeen on five inches. The witness says it 
was thirteen inches and a half from the point 
marked with a cross to the end of the cut on the 
stick. Measured on the side of the stick it is four-
teen inches. Something can be told by observing 
the angle on which the cut is made. You will see 
there could not be very much of it. Four inches 
would probably be ample to account for the dis-
tance of the saw above the table. That is merely 
incidental to the case. It bears, you see, on the
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question w hether the p laintiff w as struck or pushed 
back and caused in part to slip by the riding up of 
the board, due to the rising teeth on the other side 
of the saw.

There is another phase of the case w hich the 
Court thinks you should also bear in mind. That 

10  *S w h&t is know n as contributory negligence. This 
man was under the duty to use reasonable care for 
his ow n safety. I f the floor, for exam ple, was slip-
pery and the defendant exercised reasonable care, 
and if he, the plaintiff, could have observed it was 
slippery, or if, as m atter of fact, he did observe that 
it  w as slippery, and if, in the exercise of reasonable 
care, a man should take special precautions w ith  re-
gard to the danger of being struck or throw n off his 
balance by som ething connected w ith  the operation of 
the saw, of course it  would be the duty of the 
plaintiff to take these special precautions, and if  he 
failed to do it and was injured because of that fa il-
ure, it would be contributory negligence on his 
part and he would not be entitled to recover, even 
if  all that I have already said should be found by 
you in favor of the plaintiff.

The burden is on the defendant to establish con-
tributory negligence after the defendant’s negli-
gence has been shown b}7, w eigh t of evidence. The 

30 defendant should therefore establish it in this case. 
W ith  regard to the testim ony the Court does not 
care to go into details. It has been presented to 
you at a good deal o f length. There is a good deal 
of testim ony tending to show the floor was not slip-
pery a t  all. The defendant has produced here var-
ious boards w hich it  claim s and offers in evidence 
to support the claim  that they are the boards on 
which he, the plaintiff, actually  stood at the time, 
or that some of them were, and you have observed 

40 these boards.
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Plaintiff’s counsel apparently concedes that if 
those were the boards, there could be no ground for 
the claim that the boards were slippery, but he says 
in his argument that these were not and could not be 
the right boards. You have to decide as to that. 
Even if they were, the Court has already told you that 
the mere fact that the boards were slippery of itself is 
no reason for holding the defendant. It is only ad-
mitted in the case as one of the circumstances from 
which you might infer how the accident occurred, 
and unless the case had in it the element of the saw 
throwing this strip of wood against the plaintiff or 
pushing him in such way as to cause him to slip on 
these boards, there should be no recovery, of course.

If the plaintiff is entitled to a verdict in this case, 
the damages will be such as will reasonably com-
pensate him for the injury he has sustained. In all 
respects the accident seems to have been a most 
unfortunate one, resulting in the almost entire dis-
ability of the plaintiff’s left hand. Apparently he can 
do little more with it than to hold something down 
or push. There is no prehensile power left in the 
fingers. There is nothing left of them. They are 
of very little practical use to him for holding a 
grip. At the same time it is his left hand. The 
damages, if the plaintiff recovers damages, should 
be such as will compensate him for pain and suffer, 
ing which he underwent; such as will compensate 
him for loss of wages while he was being cured and 
such as will compensate him for the permanent in. 
jury and permanent disability which he has sus-
tained by reason of the loss of those fingers.

He said he was earning some twenty-eight dol-
lars a week, or so, and he says that he can earn very 
little now; that he has tried to work as a life insur-
ance agent. Of course, he cannot work at his trade 
any more. In all probability his capacity will in.
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crease to some extent in the future, if  he keeps on 
as an insurance agent and m akes a success of it; 
but, under any circum stances, if  he is entitled to 
recover at all, he is entitled to a reasonable sum by 
w a y  of compensation for the permanent loss of these 
five fingers as part of the dam ages in the case.

Defendant prays exceptions, as follows:

1 . To that part of the charge where the Court 
said in substance, that the only th in g  on which the 
p laintiff could establish a righ t to recover w as based 
on his claim  that he was told by Mr. Brow n not to 
use the hand saw, but to go and use the buzz saw ; 
that he told Brow n that he didn’t know  anythin g 
about the buzz saw. The point is that the ev i-
dence should not have been subm itted to the ju ry  
at all.

^  The  Co ur t — Y o u  do not claim  that the evi-
dence w as misquoted?

Mr . Ho bar t —No, that is correct.

This part of the charge reads as follows:

“ The plaintiff claim s— not necessarily the fact, 
that is for you to find w hether it is a fact or not—  
the p laintiff’s claim  first, that he was told by Mr. 
Brow n not to saw these strips of wood by hand, but 
to go into this portion of the works and use a power 
saw, a buzz saw for the purpose, evidently by w ay 
of saving time and saving the em ployer’s money by 
using power instead of hand work. Y o u  w ill recol-
lect that the plaintiff testified about that. T hat Mr. 
Brow n had, a day or tw o before that, told him not 
to saw these things by hand, but to' go' and use the 
saw , and the plaintiff claim s that he said to Mr. 
Brow n at that time that he didn’t know  anythin g 
about the buzz saw; didn’t like to do it, and that in 

40 effect Mr. Brown told him  to go and do it anyhow;
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w hatever the evidence w as in that regard. I f  that 
is not satisfactorily shown to yon by the plaintiff, 
there can be no recovery in this case, because the 
p laintiff must show you that he was told to use that 
saw  by somebody who had authority to make him 
do it or decide w hether he should do it  or be dis-
charged. It all rests on this conversation w ith Mr. 
Brown.. T hat is the first proposition that the plaint* 10  

iff m ust establish before he can pass any further 
on the road to a recovery in this case.”

Exception allowed. L et it be sealed, and it 
is sealed accordingly.

C. W . P A R K E R , [l . s .j
J.

2 . And also to leaving to the ju ry  to find whether
or not the plaintiff was injured because of some 20 

danger inherent in the operation of the buzz saw 
which he didn’t know  and could not discover by 
reasonable observation. W hich part of the charge 
reads as follow s:

“ The second proposition that he must establish 
is, that he was in jured because of some danger in -
herent in the operation of this saw of which he did 
not know, and which he could not discover by the 
use of his reasonable powers of observation ”

30

Exception allowed. L et it be sealed* flild it 
is sealed accordingly.

C. W . P A R K E R , [l . s.]
J.

3. A lso to that part of the charge which left it 
to the ju ry  to find in favor of the plaintiff on the 
theory that the saw  was too high; that when the 
stick was pushed to an extent beyond the width of 40
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the saw  that the rising teeth were liable to catch it. 
The point being that that w as an obvious danger, 
and there was no evidence to sustain that theory 
of the case. W hich part of the charge reads as 
fo llo w s:

“ A nd he claims, or m ust claim, in order to re-
cover in this case, and m ust establish the claim 

Id that this was the particular danger that he did not 
know  of and could not discover, nam ely, that i f  the 
saw w as too h igh  above the table, and he undertook 
to use a thin strip of wood on it such as this one 
w hich he w as using at the time, then when the 
strip should be pushed so far up again st the saw as 
to extend the entire length  of that portion of the 
saw which rose above the table, the rising teeth on 
the other side of the saw were liable, if  the wood 
had a tendency to spring together, to catch the 
wood, throw  it upwards and over back against the 
plaintiff as he was pushing it, and that this hap-
pened, and that as a result of that, in combination 
w ith  the slippery floor, or slipping on the floor as 
he claim s, he was injured. That is the second pro-
position the plaintiff must establish to your satis-
faction before he is entitled to recover.”

30

Exception allowed. L et it be sealed, and it 
is sealed accordingly.

C. W . P A R K E R , [l . s.]
J.

4. A lso to that part to the effect that if  the acci-
dent were due to a combination of causes, to wit, 
the one last mentioned, and the fact that the floor 
w as slippery, that in that event the plaintiff m ight 
recover. W hich  part of the charge reads as fol-
lows :

40 “ It may have been that the plaintiff’s injury was
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caused by a com bination of these two causes, first, 
that there w as a slippery floor, and that he slipped ; 
and secondly, that the board w as thrown against him 
by this action on the part of the saw, of which he was 
not aware, and w hich he could not appreciate by 
using his powers of observation, and w ith regard 
to which he w as not instructed.”

Exception allowed. Let it  be sealed, and it 10 
is sealed accordingly.

C. W . P A R K E R , [l . s.]
J.

5. And also to that part of the charge which was 
to the effect, that where the Court after stating the 
rule of law  as to obvious danger, and the assump-
tion of risk by  the employee, stated that the present 
action w as modified in some respects by the fact 20 
that the plaintiff was told to do something outside 
of his employment, and that if  Mr. Brown after 
being told by the plaintiff that he was ignorant of a 
buzz saw, and that he then insisted that he must do 
so, then it was B row n’s duty to w arn the plaintiff 
of the danger n aturally  incident to the use of the 
saw, and which was not reasonably obvious to the 
plaintiff. The point being that the danger was ob-
vious and that he had opportunity to observe. 
W hich part of the charge reads as follow s: 30

“ The rule is that any person of full age, who ac-
cepts em ploym ent from  another person to do any 
particular work, assumes all the risks that are nat-
urally incident to that employment, and all other 
risks w hich could be discovered by the use of rea-
sonable care on his part.

“ In other words, if  one of you gentlemen wanted 
to be employed by these defendants on a buzz saw, 
the law  presumes, or assumes, that you make this 40
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agreem ent, that you know all the dangers naturally 
incident to the operation of a buzz saw . Y ou  m ay 
not know, as m atter of fact, an yth in g about it, but 
you agree to know  them ; you hold yourself out as 
know ing about them. The em ployer is not bound 
to cross-examine you to find out w hether you know 
it or not. Y o u  say you w ant to do this w ork, and 

10  he is entitled to assume that you know  how  to do 
that w hich you agree to do.

“ The case here is modified a little  by the fact, as 
the plaintiff alleges, that he w as told to do some-
thing that was outside of his em ploym ent as a ship 
carpenter; to go and w ork this saw. E ven  then, if 
he did it  w ithout any com plaint, if  he didn’t say to 
the employer that he w as ignorant of the buzz saw, 
there w as no duty on the part of the em ployer to 
w arn  him  of the danger. I f  he told the em ployer, 

20 Mr. Brow n, that he w as ignorant of the buzz saw 
and didn’t  like  it, as he claim s to have done, and if 
Mr. Brow n insisted that he should go to w ork on it 
w henever he had w ork of this kind to do, then it 
would be the duty of Mr. Brow n to w arn him  of 
any dangers which w ere natural to the use of that 
buzz saw , and which w ere not naturally  and rea-
sonably obvious to a reasonable man in the position 
of the p lain tiff.”

30 Exception allowed. L et it  be sealed and
it is sealed accordingly.

C. W . P A R K E R , [l . s.]
J.

6 . A lso  to leaving to the ju ry  the question, 
w hether or not the boards produced by the defend-
ant were in fact the boards, or some of them, on 
w hich the plaintiff was standing at the tim e of the 
accident. W hich  part of the charge reads as fol- 

40 low s:



The defendant has produced here various boards
it1"it:;r''andô in̂ - to-pp-tttcla.m that they are the boards on which the plaint
iff actually stood at the time,-or that some of them 
were, and you have observed these boards.

“ Plaintiff’s counsel apparently concedes that if 
those were the boards there could be no ground for 

e claim that the boards were slippery, ¡but he savs

“  at e * sew aren " couid
the n g h t boards. You have to decide as to that.

Evemf they were,the Court has already told you that 
the mere fact that the boards were slippery of itself 
isr no reason for holding the defendant. It is only 
admitted in the case as one of the circumstances 
from which you might infer how the accident oc-
curred, and unless the case had in it the element of 
the saw throwing this strip of wood against the 
plaintiff or pushing him in such way as to cause 20 
him to slip on these boards, there should be no re- 
covery, of course.

Exception allowed. L et it be sealed, and it 
is sealed accordingly.

C. W. PARKEB, [l . s.J 

J.
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EXHIBIT D 1;

St a t e me n t  o f  P l a i n t i f f .

C h a rles ’M a rsh a ll vs. B u r t  <& JM itchell C o m p a n y .
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Statem ent of Chas. M arshall, 65 Sussex Street, 

Jersey C ity , N. J.

“ I w as employed by the above named com -
p a n y  for four weeks as a ship joiner. 
“ On May 1 2 th, 1906, about 9.30 A . M.,
‘ ‘I  left the tu g  Burm ese, ‘ ‘on w hich I 
“ was w orking. I w ent to the place 
“ where the circular saw  is, to have 
“ some strips sawed out. I looked around 
“ for the saw-m aster, or m an w ho runs 
“ the saw , but could not find him. An- 
‘ ‘other man came and wanted a piece of 
“ wood sawed. The superintendent, 
“ G erhardt, came in; “ he has a key to 
“ the m otor w hich runs the saws; he 
“ opened the m otor box and told the 
“ other m an to go ahead and saw his 
“ piece of wood, but he did not tell me 
“ to do it. I again looked for the saw- 
‘ ‘m aster; could not find h im ; got a piece of 
“ woodand w e n ta n d sa w e d it., A fte r  saw -
i n g  that, I w ent and got another piece of 
“ wood. Out of the last piece of wood 
“ I cut tw o strips three-quarters of an 
‘ ‘inch wide, and w hen stepping back to 
‘ ‘saw off the third strip, I stepped on to 

. “ a small piece of wood that was ly in g  
“ am ong the saw dust and slipped and 
“ fell head first towards the saw. To 
“ save m y head I put out m y le ft hand 
“ w ith  the in-tention of throw ing my 
“ hand over the saw to save m yself and



115

“ m y hand came in contact w ith the saw 
“ cu ttin g  off m y five fingers. I am an 
“ experienced ship carpenter and have 
“ been ship carpenter on ships at sea. I 
“ have worked on this saw  a number of 
“ times in the past four weeks. The 
‘ ‘saw and its appliance w as in good con-
d it io n . On the day before the accident, 
“ the superintendent “ got me to saw out 
“ some wood for a new man. I have 
“ used the saws in different places where I 
“ have worked previous to this accident. 
“ I am married; two children; 44 years 
“ of age; German. I earn forty-one 
“ cents per hour.”

C H A R L E S  M A R SH A LL.
Ja me s  F. H a mil t o n .

5/16/06.

EXHIBIT D 2. 
Piece of board partly sawed.
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A S S I G N M E N T S  OF  E R R O R .
A fterw ard s— that is to say on the eleventh day 

of December, nineteen hundred and six, in the 
Court of Errors and Appeals, in the last resort in 
all causes c f  the State of N ew  Jersey— comes the 
said The B urt and M itchell Company by CoLins and 
Corbin, its attorneys, and says that in the record 
and proceedings aforesaid, and also in the m atters 
recited and contained in the said bill of exceptions, 
and also in the g iv in g  o t .v e id ic t  and judgm ent 
aforesaid, there is m anifest error, to w it:

First— That at'the trial of the cause in the Hud-
son County C ircuit Court the Judge who tried the 
cause refused to non-suit the said Charles V . Mar-
shall when thereunto moved on behalf of said The 
B urt and M itchell Com pany, whereas by the law  of 
the land the said Court should have ordered a non-
suit for one or more of the follow ing reasons alleged 
on behalf of said motion, to w it:

(a) . Because no negligence was provted against 
the defendant.

(b) . Because the negligence of the defendant, if 
any, was not the proxim ate cause of the accident.

(c) . Because there was contributory negligence 
on tiie part of the plaintiff.

(d) . Because the danger was obvious and the risk 
thereof assumed by the plaintiff.

(e) . Because the w ork of saw ing was not wTithin 
the scope of the plaintiff’s duty,

Second— T hat at the trial of the said cause the 
Judge who tried the cause refused to direct a ver-
dict for the defendant The B urt and Mitchell Com-
pany when thereunto moved on behalf of the said
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defendant, whereas by the law of ^he land thé said 
Court should have directed such verdict for one or 
more of the following reasons alleged in behalf of 
said motion, to wit:

(a). Because no negligence was proved against 
the defendant.

j q  (b). Because the negligence of the defendant, if 
any, was not the proximate cause of the accident.

(c) . Because there was contributory negligence 
on the part of the plaintiff.

(d) . Because the danger was obvious and the risk 
thereof assumed by the plaintiff.

(e) . Because the work of sawing was not within 
the scope of the plaintiff’s duty.

(f) . Because there was a variance between the 
20 proof and the declaration.

Third—That at the said trial the Judge who 
tried the cause submitted to the jury the question 
whether the plaintiff told one Brown that he did 
not know anything about the buzz saw, which part 
of the charge reads as follows:

“ The plaintiff claims—not necessarily the 
‘ ‘fact, that is for you to find whether it 

30 “ is a fact or not—the plaintiff’s claim
“ first, that he was told by Mr. Brown 
“ not to saw these strips of wood by 
“ hand, but to go into this portion of the 
“ works and use a power saw, a buzz 
“ saw for the purpose, evidently by way 
“ of saving time and saving the em-
p loyer ’s money by using power instead 
“ of hand work. You will recollect that 
“ the plaintiff testified about that. That 
“ Mr. Brown had, a day or two before40
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“ that, told him not to saw these things 
“ by hand, but to go and use the saw, 
“ and the plaintiff claims that he said to 
“ Mr. Brown at that time that he didn’t 
“ know anything about the buzz saw,
“  didn’t like to do it, and that in effect 
“ Mr. Brown told him to go and doit 
“ anyhow; whatever the evidence, was 10 
“ in that regard. If that is not satis-
factorily shown to you by the plaintiff, 
“ there can be no recovery in this case, 
“ because the plaintiff must show you 
“ that he was told to use that saw by 
“ somebody who had authority to make 
“ him do it or to decide whether he 
“ should do it or be discharged. It all 
“ rests on this conversation with Mr. 
“ Brown. That is the first proposition 20 
“ that the plaintiff must establish before 
“ he can pass any further on the road to 
“ a recovery in this case.”

which charge was illegal and to the injury of 
the defendant.

Fourth—That at the said trial the Judge who 
tried the cause in charging the jury permitted the 
jury to consider whether plaintiff was injured be- gQ 
cause of some danger inherent in the operation of 
the buzz saw which he did not know and could not 
discover by a reasonable observation, which part of 
the charge reads as follows:

“ The second proposition that he must estab-
lis h  is, that he was injured because of 
“ some danger inherent in the operation 
“ of this saw of which he did not know,
“ and which he could not discover by the , ,,J 40
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which charge was illegal and to the injury of 
the defendant.

Sixth That at the said trial the Judge who tried 
the cause in charging the jury permitted the jurv 
to find a verdict in favor of the plaintiff on the 
theory that if the accident was due to a combina-
tion of causes, to wit, the fact that the saw was too 
high and the fact that the floor was slippery, then 
in that event the plaintiff might recover a verdict, 
which part of the charge reads as follows:

“ It may have been that the plaintiff’s injury 
“ was caused by a combination of these 
“ two causes, first, that there was a slip-
p e ry  floor and that he slipped, and sec-
ondly , that the board was thrown 
‘ ‘against him by this action on the part 
“ of the saw, of which he was not aware, 
“ and Which he could not appreciate by 
“ using his powers of observation, and 
“ with regard to which he was not in-
structed,”

which charge was illegal and to the injury of 
the defendant.

Seventh—/That at the said trial the judge who 
tried the cause in charging the jury stated that the 
rule of law as to obvious dangers and the assump-
tion of risks by employees was modified in the pres-
ent case by reason of certain facts specified in said 
charge, which part of the charge reads as follows:

“ The rule is that any person of full age, who 
“ accepts employment from another per-
s o n  to do any particular work, assumes 
“ all the risks that are naturally incident 
“ to that employment, and all other risks

10
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“ which could be discovered by the use 
“ of reasonable care on his part.

“ In other words, if  one of you gentleman 
“ wanted to be employed by these de-
fendants on a buzz saw, the law pre-
fum es, or assumes, that you make this 
“ agreement; that you know all the dan- 
“ gers naturally incident to the operation 
“ of a buzz saw. You may not know, as 
“ matter of f&ct, anything about it, but 
“ you agree to know them; you hold 
“ yourself out as knowing about them.
‘ ‘The employer is not bound to cross-ex - 
“ amine you to find out whether you 
“ know it or not. You say you want 
“ to do this work, and he is entitled to 
“ assume that you know how to do that 
“ which you agree to do.

“ The case here is modified a little by the 
“ fact, as the plaintiff alleges, that he 
“ was told to do something that was 
“ outside of his employment as a ship 
“ carpenter; to go and work this saw. 
“ Even then, if he did it without any 
“ complaint, if he didn’t say to the em-
p loyer that he was ignorant of the 

30 • “ buzz saw, there was no duty on the
“ part of the employer to warn him of 
“ the danger. If he told the employer, 
“ Mr. Brown, that he was ignorant of 
“ the buzz saw, and didn’t like it, as he 
.“ claims to have done, and if Mr. Brown 
“ insisted that he should go to work on 
“ it whenever he had work of this kind 
“ to do, then it would be the duty of 
“ Mr. Brown to warn him of any dangers 
“ which were natural to the use of that40
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“ buzz saw, and which were not natur-
ally and reasonably obvious to a reason- 

“ able man in the position of the plaintiff.

which charge was illegal and to the iniury of 
the defendant.

Eighth That at the said trial the Judge who 
tried the cause in charging the jury left it to the 10 
jury to determine whether or not the boards 
produced by the defendant were in fact the boards 
or some of them, on which the plaintiff was 
standing at the time of the accident which part 
of the charge reads as follows:

The defendant has produced here various 
boards, which it claims, and offers in 

“ evidence to support the claim, that 
“ they are the boards on which the plaint- ^
‘ ‘iff actually stood at the time, or that 
“ some of them were, and you have ob-
served these boards.

“ Plaintiffs counsel apparentlyc oncedes that 
“ if those were the boards there could be 
“ no ground for the claim that the 
“ boards were slippery, but he says in his 
“ argument that these were not and 
“ could not be the right boards. You 30 

have to decide as to that. Even if 
“ they were, the Court has already told 
“ you that the mere fact that the boards 
“ were slippery of itself, is no reason for 
“ holding the defendant. It is only 
“ admitted in the case as one of the cir-
cumstances from which you might in- 
“ fer how the accident occured, and un-
le ss  the case had in it the element of 
“ the saw throwing this strip of wocd 40
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“ against the plaintiff, or pushing him 
“ in such way as to cause him to slip 
“ on these boards, there should be no 
“ recovery, of course.”

which charge was illegal and to the injury of the 
defendant.

10 Ninth—That the judgment in said cause was
given in favor of said Charles V. Marshall and 
against the said The Burt and Mitchell Company, 
whereas by law it should have been given against 
the said Charles V. Marshall and in favor of the 
said The Burt and Mitchell Company.

Wherefore the plaintiff in error, The Burt and 
Mitchell Company, prays that the judgment afore-
said may be reversed, annuled and for nothing 
holden, and that it may be restored to all things 
which it has lost by reason of said judgment.

COLLINS & COBBIN, 
Attorneys and Counsel of Plaintiff in Error.

Dated December 29,1906.

30

40






	Untitled

