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BILL OF COMPLAINT. 

Filed April 3, 1926. 

In Chancery of New Jersey 
To the Honorable Edwin Robert Walker, Chan-

cellor of the State of New Jersey: 

Complainant, R. H. Perry & Co., a corporation 
created by and existing under the General Cor-
poration Act of the State of Delaware, having its 
principal office and place of business at 442 
Grand street, Jersey City, New Jersey, com-
plaining against Burns Brothers, body corporate, 
ays: 

1. On and for sometime prior to March 1, 
1920, defendant, Burns Brothers, a New Jersey 
corporation, was engaged in the business of re-
tail dealers in coal in the City of Jersey City 
and adjacent territory, and also in the City of 
~ew York and vicinity, maintaining a number of 
depots and yards for the receiving, storage and 
distribution of coal at different points within 
the territory served. 

The principal business of said Burns Brothers 
·was located in the City of New York and the 
executive and principal office of said Burns 
Brothers was and still is located at 50 Church 
street, in the City of New York. 

Said Burns Brothers received large quantities 
of the coal sold by it over the line . of the Central 
Railroad of New Jersey, at yards located in the 
City of Jersey City, one of said yards being 
used exclusively for deliveries by truck to cus-
tomers in the City of New York, and two of said 
yan1s, located at t11e foot of Jersey avenue, and 
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also at Communipaw avenue near Garfield ave-
nue, Jersey City, being used for the delivery of 
coal in the City of Jersey City and vicinity. 

2. On January 16, 1920, Ralph H. Perry, hav-
ing entered into certain arrangements for ac-
quiring the assets and good will of the coal busi-
ness theretofore carried on by E. L. Young Com-
pany in the Cities of Jersey City and New York, 
and in anticipation of the organization of a new 
corporation for the purpose of conducting and 
continuing the retail coal business in the City 
of Jersey City and vicinity, entered into a con-
tract in writing with Burns Brothers, dated Jan-
uary 16, 1920, said Perry acting for the benefit 
of such new corporation to be organized, wherein 
and whereby said Burns Brothers did agree to 
sell to the new corporation, when organized, and 
to transfer by proper instruments of transfer, 
all of its interest in lands, leaseholds, offi.ce furni-
ture and fixtures, tools and parts and other fixed 
assets, owned or operated by it at its yards lo-
cated on Jersey avenue and Communipaw avenue 
near Garfield avenue, Jersey City, and used in 
connection with its Jersey City business; also, 
all of its Jersey City customers' books of account 
and all other books and records relating to the 
two Jersey City yards last mentioned; and, also, 
to sell all the good will of the coal business then 
conducted by it in the City of Jersey City and 
vicinity, specified to include therein all sales 
where ultimate delivery is made to consumers 
in Jersey City or adjacent territory (not includ-
ing New York) ; and said Burns Brothers did 
further expressly agree "not to eno·aO'e directlv • • b b .; 
or indirectly in the business of buyino· selling· or 
d 1. . b, 

e 1venng coal for consumption within the limits 
of the City of Jersey City and the territory 
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adjacent thereto, which may be conveniently 
served by wagon deliveries from Jersey City, 
for a period of twenty years from the time of 
passing title hereunder." 

Said contract did further provide that in con-
sideration thereof the new company should issue 
to said Burns Brothers certain specified shares 
of its common and preferred stock, upon a basis 
of computation therein specified. 

A true copy of said contract is hereto annexed, 
marked Schedule ''A,'' and made part hereof. 

In performance of said agreement, said Ralph 
H. Perry did cause the complainant to be incor-
porated under the laws of the State of Delaware, 
by certificate of incorporation dated January 20, 
1920, duly filed in the office of the Secretary of 
State of Delaware, January 24, 1920, with an 
authorized capital stock of 10,000 shares of pre-
ferred stock, of the par value of $100 each, and 
40,000 shares of common stock, without nominal 
or par value, and said corporation was there-
after organized for business by the adoption of 
by-laws and the election of directors and officers 
on January 30, 1920. 

At a meeting of the directors of complainant 
duly held on January 30, 1920, attended by all 
directors, it ,vas unanimously resolved that the 
aforesaid contract be accepted and that all of the 
ohligations thereof be assumed by this complain-
ant, and that complainant in all respects be bound 
by said contract, as though complainant corpo-
ration were originally a party thereto, and that 
the officers of con1plainant corporation be in-
structed to execute and deliver from time to time 
·uch further instruments and documents as may 
be necessary or proper to carry said contract 
into full effect, and that the corporation issue its 
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capital stock, common and preferred, from time 
to time in compliance with the p·rovisions of said 
contract. 

3. Thereafter, on March 1, 1920, said con-
tract was performed by both parties thereto ( ex-
cept as to such matters as required continuing 
performance), and said defendant Burns 
Brothers, by instruments in writing, did sell, 
assign, . transfer and set over unto R. H. Perry & 
Co. the assets and good will of its aforesaid 
business in Jersey City, and said R. H. Perry 
& Co., did issue to the defendant its capital 
stock, common and preferred, in the amounts 
then computed as payable under said contract, 
said Burns Brothers receiving 688 shares of pre-
f erred stock and 3,001 shares of common stock. 

4. Complainant did then and there upon the 
aforesaid consideration take over the business 
assets and good will of Burns Brothers pertain-
ing to its Jersey City business, and said Burns 
Brothers did discontinue the same, and complain-
ant has ever since continued said business and 
has invested large sums of money therein and 
has actively conducted the same, and said de-
fendant Burns Brothers has heretofore kept and 

30 performed its covenant not to engage directly or 
indirectly in the business of buying, selling or de-
livering coal for consumption within the limits of 
the City of Jersey City and the territory adjacent 
thereto which may be conveniently served by 
wagon deliveries from Jersey City, except as 
hereinafter stated. 

5. Under date of lVIarch 31, 1926, defendant, in 
violation of its aforesaid covenant, gave public 
notice of its intention to resume said business of 

40 buying, selling and delivering coal for consump-
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tion within the limits of the City of Jersey City, 
by a public advertisement appearin_g in the er-
sey Journal under said date, of which advertise-
ment a copy is hereto annexed, marked Schedule 
'' B '' and made part hereof. 

Said defendant has followed up said notice by 
10 a further advertisement appearing in said Jersey 

Journal on April 2, 1926, announcing that it will 
receive orders for sales of coal in said city be-
ginning Monday, April 5, 1926, a copy of which 
advertisement is hereto annexed, marked Sched-
ule "C" and made part hereof. 

Complainant alleges that so far as it has knowl-
edge or information, defendant has not as yet 
actually engaged in any such business, but inten~s 
to begin the transaction thereof on the date speci-

20 :fied, viz : April 5, 1926. 

6. Complainant alleges that the acts threat-
ened by the defendant under said advertisemen~, 
and confirmed by information given by the Pre~1-
dent of the defendant Burns Brothers, are 1n 
Yiolation of defendant''s covenant as aforesaid, 
and if permitted will work irreparable injury ' ' to this complainant. 

7. Complainant being without remedy at law, 
therefore, prays for relief as follows: 

1. '.l111at defendant, Burns Brothers, body cor-
porate, make answer to this bill of complaint, but 
without oath, as fully as though the several alle-
gations thereof were here repeated. 

2. That said defendant, its officers, agents and 
servants be enjoined and restrained from engag-
ing, dir~ctly or indirectly, in the business of 
buying, selling or delivering coal for consump-
tion within the limits of the City of Jersey City 

30 

b 40 and the territory adjacent thereto which may e 
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conveniently served by wagon deliveries from 
Jersey City, until March 1, 1940. 

3. That complainant may have such other and 
further relief as may be equitable and just. 

4. That process of subpoena to answer issue 

10 against the said defendant according to the course 
and practice of this Court. 

:McDERMOTT, ENRIGHT & CARPENTER, 
Solicitors for and of Counsel 

with Complainant. 

' ss STATE OF NEW JERSEY } 
HUDSON COUNTY. . 

RALPH H. PERRY, being duly sworn according to 
20 law, on his oath says that he is President of 

R. H. Perry & Co., the within-named complainant, 
and is the individual named in the contract an-
nexed to said bill of complaint and that he is per-
sonally familiar with the facts therein stated; 
that he has carefully read the foregoing bill of 
complaint and that the matters and things there-
in set forth are true. 

The copy of contract, Schedule A, annexed to 
said bill of complaint is a true copy of the orig-

30 inal contract between the respective parties there-
to, to deponent 's knowledge. 

That deponent is familiar with all of the pro-
ceedings incident to the organization of the com-
plainant corporation, and that the statements 
made in said bill respecting the assumption of 
the obligations of said contract by the corpora-
tion and the consummation of said contract by 
delivery of instruments of transfer and issue of 
stock, are true, and that said contract has been 

40 fully performed by deponent and said complain-

0. K. 
M.F.B. 
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ant, and that the defendant has heretofore ob-
served the covenant therein contained except for 
the public announcements which deponent has 
clipped from the Jersey Journal issues of March 
31st and April 2nd, respectively. 

Deponent further says that if the defendant is 
permitted to resume the transaction of business !~ 
in the City of Jersey City, in accordance with 
said public notices, it will seriously interfere 
with the business of the complainant corporation 
and will, of necessity, cause to the complainant 
great and irreparable injury. 

RALPH H. PERRY. 

Sworn and subscribed before me this 
third day of April, A. D. 1926. 

HENRY A. OETJEN, 
Notary Public of New Jersey. 

SCHEDULE A. 

:Memorandum of Agreement made this 16th day 
of January 1920, between BURNS BROTHERS, 

20 

a corporation of the State of New Jersey, here-
after referred to as "Seller," party of the First 30 
Part; RALPH H. PERRY, acting for the benefit 
of a New Corporation to be hereafter organized, 
party of the Second Part; and RALPH H. 
PERRY, acting as Manager of an Underwriting 
Syndicate, party of the Third Part; 

Whereas, Ralph H. Perry and certain associ-
ates are about to organize a corporation under 
the laws of the State of Delaware or such oth~r 

' State as counsel may advise, for the purpose of 
carrying on the business of buying and selling 4:0 
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coal in the City of Jersey City, N. J., and adja-
ce11t territory; and 

Whereas, Burns Brothers is engaged in such 
business in the City of Jersey City as well as in 
the City of New York and adjacent territory, 
operating two yards and pockets for handling its 
Jersey City business located at the foot of Jer-
sey Avenue and also on Communipaw Avenue 
near Garfield Avenue, Jersey City, respectively; 
and also operating a certain other yard and 
pockets located on Johnston A venue, Jersey 
City, within the terminal yards of the Central 
Railroad of New Jersey, which latter yard 
and pockets are now used exclusively for handling 
New York business of Burns Brothers and are 
not no·w used nor adaptable for use in handling 
Jersey City business; and 

Whereas, Burns Brothers does not now operate 
or control any other yard or pockets in the City 
of Jersey City, or in territory so nearly adjacent 
as to permit wagon deliveries to customers in the 
City of Jersey City ( except for its stock control 
in William Horre & Company of IIoboken, 
(N. J.) and does not contemplate the operation, 
control or interest in any such additional yards 
or pockets ; and 

Whereas, it is expected that such New Cor-
poration will be organized with an authorized 
capital stock of 10,000 shares of 8% preferred 
stock of the par value of $1,000,000 and 40,000 
shares of Common stock of no par value, of which 
authorized stock, however, the amount of pre-
ferred stock actually issued will not exceed at 
par the fair value of the fixed assets of the Cor-
poration ( such as real estate, trestles, horses, 
·wagons and trucks) plus the amount of cash 
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working capital with which the Corporation be-
gins business; and the number of shares of com-
mon stock without par value, actually issued, will 
not exceed five and one-third shares for each 
$100 of such working capital, and such additional 
amount as equivalent to three shares for each 
one hundred tons of estimated average annual 
tonnage,- as hereafter defined; and 

Whereas, the New Corporation expects to ac-
quire the business, property and good will of 
E. L. Young Company, which business as now 
conducted includes sales and deliveries both in 
the City of Jersey City and the City of New 
York; and 

Whereas, it is desirable that the New Company 
confine its operations, as far as practicable, to 
the City of Jersey City; and 

vVhereas, said Perry has organized a Syndi-
c~te for the purpose of underwriting the obliga-
tions of divers parties to contribute to the work-
ing capital of the New Company and is the lVIan-
ager thereof, duly authorized to bind the several 
members of said Syndicate in the matters herein-
after specified, and which Underwriters' obliga-
tions said Perry does hereby personally guaran-
tee· ' 

NO\V, TIIEREFORE, r.r IS AGREED BE-
TWEEN rrI-IJ}J PARTIES I-IERETO AS FOL-
LOWS: 

1. This agreement_ is ullderstood to be for 
~he benefit of the New Corporation when organ-
ized as fully as though a party hereto, and said 
New Corporation when organized will be entitled 
to receive all benefits hereunder and will assume 
all obligations hereof. 
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It is expressly understood that all of the 
terms, covenants and conditions of this agree-
ment are to be assumed by the New Corpora-
tion, and that in the event of the New Cor-
poration failing or refusing to perform or 
carry out any of said terms, covenants a~d 
conditions, the Seller, Burns Bros., will 
thereby be relieved from any and all obliga-
tion whatever under this contract. 

It is mutually understood that Ralph H. Perry 
assumes no personal obligation except to use his 
best endeavors to bring about the organization 
of such Corporation and if and when organjzed, . 
said Perry undertakes to have such New Corpora-
tion assume the obligations hereof. 

It is further mutually understood and agreed 
that in consideration of this agreement, said 
Perry ·will proceed to render services and ad-
vance moneys in the promotion of such New 
Corporation and the organization and financing 
of the Underwriters Syndicate herein referred to. 

2. Seller agrees : 
(a) To sell to the New Corporation and 

transfer by proper instruments of transfer all 
its interest in lands, leaseholds, trestles, office 
furniture and fixtures, tools, and parts, and other 
fixed assets ( as hereafter defined), owned or 
operated by it at its two aforesaid yards located 
on Jersey avenue and Communipaw avenue near 
Garfield avenue and used in connection with its 
Jersey City business; also all its Jersey City 
customers' books of account and all other books 
and records relating to the two Jersey City 
yards last afore said and Seller's Jersey City 
Business. 

In connection with the assignment of the lease-
holds or other contracts carrying the right to 

K.M.F.B. 
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possess and operate the two yards last aforesaid, 
and pockets, Burns Brothers, will use its best 
efforts to secure whatever new leases or other 
documents are necessary to be executed by 
Central Railroad of New Jersey to evidence the 
latter's assent thereto. 

(b) To sell all the good will of the coal busi-
ness now conducted by it in the City of Jersey 
City and vicinity, meaning to include therein all 
sales where ultimate delivery is made to con-
sumer in Jersey City or adjacent territory (not 
including New York). 

3. Seller and Underwriters together agree to 
pay to the New Company a total sum equivalent 
to forty-five cents per short ton of Seller's aver-
age annual tonnage, as hereinafter defined, in 
manner following: 

(a) Underwriters will pay absolutely and in 
all events one-third of said amount. 

(b) Seller will pay at its option the remain-
i11g two-thirds of said amount, or such part 
thereof as it may elect. 

( c) Underwriters will pay the balance thereof 
which Seller does not elect to pay. 

4. The New Company will issue its capital 
stock for Seller's account, as follows: 

(a) To Seller, preferred stock equal at part 
to the appraised value of Seller's fixed assets 
which are taken over hereunder. 

(b) To Seller, preferred stock equal at part to 
all moneys paid by Seller to the New Company 
under paragraph 3-b. 

( c) To Underwriters, pref erred stock equal 
at part to the amount of money paid by Under-
writers under paragraph 3-a and 3-c. 
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( d) To Underwriters, 8 shares of common 
stock for each $100 paid by Underwriters to the 
New Company under paragraph 3-a. 

( e) To Underwriters, 4 shares of common 
stock for each $100 of money paid by Under-
writers to the New Company under paragraph 

10 3-c. 
(f) To Seller, 4 shares of common stock for 

each $100 of money paid by Seller to New Com-
pany under paragraph 3-b. 

(g) To Seller, 3 shares of common stock for 
each one hundred short tons of Seller's average 
annual tonnage. 

5. For the purpose of facilitating settlements 
under this agreement, it is mutually agreed that 

20 the '' fixed assets'' of the Seller shall include all 
real estate, trestles, stables and other business 
buildings owned and used 111 connection with 
Seller's Jersey City business; likewise, all de-
livery equipment, including horses, harness, 
wagons, trucks, automobiles, tools and parts and 
all yard equipment of every sort likewise owned 
and used in connection with Seller's Jersey City 
business. 

The value of such fixed assets shall be deter-
30 mined by an inventory and appraisal by an ap-

praiser to be mutually agreed upon, at their fair 
money value, having regard to depreciation and 
obsolescence. 

In case either party is not satisfied with such 
appraisal, it may call for a new appraisal which 
shall be made by the original appraiser and two 
other appraisers selected by the Seller and the 
New Company, respectively. 

Although Seller is to transfer all leasehold in-
40 terest in or other right to occupy the busine ss 
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properties occupied by or operated by it, as 
aforesaid, no appraisal of the value thereof shall 
be made, it being deemed that the value of such 
leasehold or occupation rights is part of Seller's 
good will. 

The "average annual tonnage" of Seller shall 
be determined by averaging all sales and de- !Q 
liveries from the two yards aforesaid, to con-
sumers located in the City of Jersey City, as 
shown by Seller's books, for a period of 3 years, 
ending October 31, 1919; 

And the same shall be computed and certified 
by an auditor to be mutually agreed upon. 

6. For the purpose of facilitating the transfer 
of Seller's good will to the New Company, it is 
agreed: (a) The New Company shall have the 20 
right to retain Seller's name upon the office 
struct ures, wagons and trucks transferred here-
under, as at present, for a period of at least six 
months, the New Company using in connection 
therewit h its own name. 

':rhe new company agrees that Burns Bros. shall 
have the right to use the name of E. L. Young 
Co. insofar as the new company's contract will 
permit. 

(b) The New Company shall take over all 30 
customer's accounts of the Seller and collect the 
same in its name or in the name of Seller as it ' may deem best, but for Seller's account. 

All such accounts may be billed in the name 
of Seller (New Company Yards) and the New 
Company will undertake to use its best en-
deavors to collect the same, remitting or credit-
ing the net amount collected to Seller without 
any charge for its own services. 

40 
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( c) All coal on hand belonging to Seller at 
the time of passing title shall be inventoried at 
time of passing title, or its quantity ascertained 
by actual weight at the time of subsequent sale 
thereof to customers (whichever method may be 
mutually agreed upon), and shall be accounted 
for in either case by the New Company to the 
Seller as follows: Anthracite at the wholesale 
company price prevailing for such coal delivered 
to pockets at the time of passing title; bituminous 
in yards and all coal in transit at the mine price, 
plus freight. 

( d) All supplies belonging to Seller per-
taining to its business not included under the 
classification of "fixed assets," shall be tak en 
over by the New Company and accounted for in 
cash by it at the appraised value thereof, as de-
termined by aforesaid appraisers. 

7. New Company will account to Seller for all 
collections of outstanding accounts made pursuant 
to paragraph 6-b hereof, at the end of each month 
and will pay to Seller for all coal and supplie s 
taken over under paragraphs 6-c and 6-d within 
thirty days after the ascertainment of the valu e 
thereof, as aforesaid. 

Pending the ascertainment of the amount pay-
able to the New Company to Seller under para-
graphs 6-b, 6-c, and 6-d, Seller may defer pay -
ment of its obligations to contribute to working 
capital under exercise of option specified in para -
graph 3, to the extent of the probable amount 
due from the New Company as the same may be 
tentatively settled by mutual agreement. In 
case of such deferred payment, New Compan y 
shall apply all moneys payable to Seller as re-
ceived, to Seller's obligation under paragraph 3. 

15 
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8. The New Company shall indemnify Seller 
against all claims and demands which may be 
made against it in any way growing out of the 
use of Seller's name by the New Company after 
the date of passing title hereunder, and will de-
fend at its own expense all suits which may be 
brought against Seller to enforce any such claims 
and demands and will pay the amount of any such 
liability upon recovery of final judgment in case 
suit is brought to enforce the same. 

9. New Company agrees to sell, assign, trans-
fer and set over to ''Seller'' Burns Brothers: 

(a) The good will of the New York business 
of E. L. Young Company to be acquired by the 
New Company uf1der a certain contract with E. L. 
Young Company. 

(b) All delivery equipment now maintained 
by E. L. Young Company for the purpose of 
tra nsacting such New York business and which 
may be acquired by New Company under the 
aforesaid agreement. 

10. Seller, Burns Brothers, will pay to New 
Company for such good will and equipment as 
follows: 

(a) A sum of money equal to 55 cents per 
short ton of average annual tonnage of such New 
York business. 

(b) The appraised value of such delivery 
equipment to be determined by appraisal, as pro-
vided in paragraph 5. 

The identity of such delivery equipment as is 
incidental to such New York business of E. L. 
Young Company shall be determined by George 
Hardcastle, at the time of its transfer. 

10 
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all sales and deliveries by the E. L. Young 
Company, as shown by its books, to customers 
located in the City of New York, during a period 
of 3 years, ending October 31, 1919, and shall 
be computed and certified by the same auditor 
as provided for under paragraph 5. 

11. ''Seller'' Burns Brothers further agrees 
to purchase all coal of following steam sizes, 
which may be delivered by Lehigh Valley Coal 
Sales Company at tidewater in the free lighterage 
district of New York Harbor, for account of the 
New Company, pursuant to a contract between 
said Sales Company and Ralph H. Perry, dated 
December , 1919 ( to which contract reference 
is hereby made) not exceeding, however, approxi-
mately 70,000 long tons per year, in the propor-

20 tion of 10,000 tons of pea; 10,000 tons of No. 2 
Buckwheat and 50,000 tons of No. 1 Buckwheat; 
deliveries to be made 1n approximately equal 
monthly quantities. 

30 

40 

It is agreed that such tidewater coal may be 
shipped by the Coal Sales Company to and in 
the name of the New Company, care Burns 
Brothers, New York, and that such coal will be at 
the expense and risk of Burns Brothers from the 
time that it ceases to be at the expense and risk 
of said Coal Sales Company and that the New 
Company will be relieved of all expense and risk 
with respect thereto. 

Such coal will be billed to Burns Brothers at 
the same price at which it is billed to the New 
Company by the Coal Sales Company and Burns 
Brothers agrees to pay the New Company there-
for on terms of thirty days net. 

O.K. 
M.F.B. 

Rider 
"B" 
0.K. 
M. F.B. 

0. K. 
M. F. B. 
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12. It is mutually agreed that the New Com-
pany will have the right to employ such of the 
old employees of Burns Brothers 1n its two 
Jersey City yards sold hereunder as it may de-
sire without interference from Burns Brothers, 
in order to better accomplish the transfer of the 
good will of the Jersey City business of Burns 
Brothers. 

13. Seller Burns Brothers agrees not to en-
gage, directly or indirectly, in the business of 
buying, selling or delivering coal for consumption 
within the limits of the City of Jersey City and 
the territory adjacent thereto which may be con-
,·eniently served by wagon deliveries from Jersey 
City, for a period of twenty years from the time 
of passing title hereunder, and further agrees to 
procure like contracts to be approved by counsel 
for the New Company, binding for a period of 
ten years, the following individuals: 

This paragraph does not affect the interest of 
Burns Brothers in William Horre & Company. 

14. Title shall be passed and all exchanges 
and payments herein provided for shall be made 
within three months from the date hereof at a 

' time and place to be designated by said Perry or 
said New Company. 

15. It is ~utually agreed that the new 
Company, its successors or assigns, will im-
mediately upon its organization, execute an 
agreement not to engage directly or indi-
rec~ly ~n the business of buying, selling, or 
~el~venng coal for consumption within the 
hm1ts of the City of New York, said agree-
ment to be identical in all other respects with 
the covenant of Burns Bros. contained in 
Paragraph 13 above, with the exception that 
the New Company shall have the right to sell 
c?a.l .to ·wagons coming from N. Y. City or 
v1c1111ty. 

10 

20 

30 
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Bill of Complaint-Schedule A. 

16. It is expressly understood and agreed 
that none of the terms, covenants or con-
ditions of this agreement shall, in any way, 
bind or affect Wm. Horre & Co. or the in-
terest of Burns Bros. therein. 

IN WITNESS WHEREOF, the parties have 
10 caused these presents to be executed the day 

and year above written. 

BURNS BROTHERS 

(SEAL) 

Attest: 

Jos. V. CHAMBERS, 
Secretary. 

By M. F. Burns 
President 

20 Ralph H. Perry (L. s.) 
acting for the benefit of 
a New Corporation &c. 

30 

40 

Witnesses: 
Ralph H. Perry (L. s.) 
acting as Manager of an 
Underwriting Syndicate. 

19 

ANSWER. 

Filed July 13, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

R. H. PERRY & Co., 
Complainant, 

and 
BURNS BROTHERS. 

Defendant. 

On Bill, &c. 
Answer. 

The answer of Burns Brothers, a corporation 
of the State of New Jersey, to the bill of com-

10 

plaint of R. H. Perry & Co. 2 0 

This defendant to so much of said bill as it is 
advised is material for it to make answer unto, 
answering says : 

1. It admits that for sometime prior to March 
1, 1920, the defendant was engaged in the busi-
ness of retail dealers in coal in the City of Jersey 
City and throughout the County of Hudson in 
the State of New Jersey, and also in the City 
of New York and its vicinity, maintaining a num- 30 
ber of depots and yards for the receiving, stor-
age and distribution of coal at different points 
within the territory served; that its principal 
office and a large part of its business was located 
in the City of New York, where the principal 
office still is. It further admits that the defend-
ant received large quantities of the coal sold by 
it, over the line of the Central Railroad of New 
Jersey, at yards located in the City of Jersey 
City, but it denies that one of said yards was 

40 



Answer. 

used exclusively for deliveries by truck to cus-
tomers in the City of New York. 

2. It admits that on or about the 16th of Jan-
uary, 1920, it entered into a contract in writing 
with Ralph H._ Perry, but it specifically refers 

10 to the original of said agreement, or a copy 
thereof, for an ascertainment of its provisions. 
It believes a true copy of the said contr _act, or 
agreement, is annexed to the said bill of com-
plaint, but for greater ~ertainty refers to the 
original thereof. It is ignorant of the other 
facts set out in the second paragraph of the bill 
of complaint, and calls upon the complainant to 
prove the same. 

20 

3. This defendant calls upon the complainant 
to prove the instruments in writing by which the 
defendant did, as is in the third paragraph of 
the bill alleged, sell, assign, transfer and set over 
unto R. H. Perry & Co. the assets and good will 
of its business in Jersey City. It admits that 
said R.H. Perry & Co. did issue to the defendant 
its capital stock, common and preferred, in the 
amounts in the third paragraph of said bill 
stated. 

4. It believes it to be true that the complain-
3 o ant, as successor to the said Ralph H. Perry, did 

take over the business assets of Burns Brother s 
pertaining to a portion of its Jersey City busi-
ness, and said Burns Brothers did discontinu e 
such portion, and that the complainant has ever 
since continued the same, but what investment s 
have been made therein by the complainant, this 
defendant is unable to state. It admits that it 
has kept and performed its covenant in said 
agreement contained, not to engage directly, or 
indirectly, in the business of buying, selling or 40 

21 
Answer. 

delivering coal for consumption within the limits 
of the City of Jersey City, and the territory ad-
jacent thereto which may be conveniently served 
by wagon deliveries from Jersey City. This de-
fendant states, however, that under and pursuant 
to the provisions of said contract, or agreement, 
with the knowledge and approval of the said com- lO 
plainant , the said defendant has been, since the 
execution of said agreement, selling coal to J er-
sey City dealers for consumption in Jersey City, 
and it likewise has been selling coal from one 
or more of its coal yards in the County of Hud-
son to consumers thereof, except in the City of 
Jersey City aforesaid, and claims the right so to 
sell, as well as to sell coal to other dealers for re-
sale in Jersey City, provided delivery is not 
made in wagons bearing the name '' Burns 20 
Bros." This defendant claims that the entire 
restrictive covenant contained in paragraph thir-
teen of said contract is meaningless and void, 
illega l and of no effect. 

All of which matters and things _this defendant 
is ready to aver, maintain and prove, and prays 
to be hence dismissed with its reasonable costs 
in this behalf most wrongfully sustained. 

NicCARTER & ENGLISH, 
Solicitors for and of Counsel with Defendant. 

[ Common Replication.] 

30 

40 
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Ralph JI. Perry, direct. 

TESTIMONY. 

IN CHANCERY OF NEW JERSEY. 

Between 

10 R.H. PERRY & Co., 
Complainant, 

and 
BURNS BROTHERS, 

Defendant. 

On Bill, &c. 

Testimony. 

Transcript of testimony taken in the above-
entitled cause, at the Chancery Chambers, Jersey 
City, New Jersey, on the 2nd day of June, nine-

20 teen hundred and twenty-seven, before Hon. 
Vivian M. Lewis, Vice-Chancellor. 

30 

Appearances : 

McDermott & Enright, Esqs., for the complain-
ant. 

Ro·bert H. McCarter, Esq., and I{ent & I{ent, 
Esqs., for the defendant. 

RALPH H. PERRY, being duly sworn, testified 
as follows: 

Direct examination by Mr. Enright. 

Q Where do you live 1 A Montclair, New 
Jersey. 

Qi What is your business? A The coal busi-
ness. 

Q How long have you been in that business? 
A Twenty-eight years. 

Q In the New Jersey and New York terri-
40 tory? A Yes, sir. 

23 
Ralph H. Perry, direct. 

Q Are you the president of R. H. Perry & 
Co., the complainant in this case 1 A Yes, sir. 

Q Have you been their president from the 
time that the company started in its actual com-
mercial business 1 A Yes, sir. 

Q You were one of the organizers of the com-
pany 1 A Yes, sir. 

Q Did you negotiate a contract with Burns 
Brothers for acquiring its Jersey City business 
in anticipation of the organization of R. H. Perry 
& Co.1 A Yes, sir. 

Q With whom did you personally negotiate 
that matter 1 A Nir. Michael F. Burns. 

Q What was · his position 1 A He was presi-
dent of Burns Brothers. 

Q Had you known him for a great many 
years? A Yes, sir. 

Q Had you been familiar in a general way 
with the sort of business conducted by Burns 
Brothers 1 A As a competitor, I ,vas quite fa-
miliar with it. 

Q You had been in the business before the 
negotiation of this contract 1 A Yes, sir. 

Q What was the character, the general char-
acter, of the business then being conducted by 
Burns Brothers? 

10 

:20 

1Ir. McCarter: Objected to as immaterial. 
The Court: Objection overruled. 

30 

A The character of their business was selling 
coal in the yard and by delivering it by their own 
equipment to customers. Their principal busi-
ness was located in New York City. 

Q What local business did they have to your 
knowledge, generally speaking, in the Jersey City 
territoryf A They covered the entire city. 



24 
Ralph Ii. Perry, direct. 

Q Where was their coal received 1 A They 
had one plant at Jersey avenue and Morris 
Canal; also at Communipaw avenue and Morris 
Canal; and one at the foot of Johnson avenue at 
the Hudson River; they still have. 

Q Along what line of railroad 1 A They 
10 are all on the Central Railroad of New Jersey. 

Q What sort of business was being handled 
out of the Communipaw yard? A That yard is 
used entirely to sell to dealers who did not have 
their own coal trestle or pockets, and carted coal 
from Burns' pockets to their own customers-to 
the peddlers' customers. 

Q In the coal business how do you describe 
that character of sales? A We call that a yard 
sale. 

20 Q Where the customer comes to the yard and 
takes his coal out and re-sells it to his own cus-
tomer~ A Yes, sir. 

Q What sort of business was being done out 
of the Jersey avenue yard~ A Both delivery to 
Burns' own customers by Burns' delivery equip-
ment and also the yard sale to the dealers coming 
in there. 

Q What yard business was being done by 
Burns Brothers out of the Johnson avenue yard? 

30 A That yard is used entirely for New York de-
livery. 

40 

Q What do you mean by New York delivery? 
A By carting the coal to New York to their own 
customers; or New York dealers coming over 
and taking the coal from the yard and taking it 
back to New York. 

Mr. McCarter: The contract is admitted. 
We don't require proof of the execution of 
the contract. 

25 
Ralph H. Perry, direct. 

Mr. Enright: I then offer in evidence con-
tract between Burns Brothers, ref erred to as 
"sellers," and Ralph H. Perry, dated Janu-
ary 16, 1920, a copy of which is attached to 
the bill of complaint. 

Marked "Exhibit C. 1." 

Q By referring to the minute book of the com-
pany, will you state when complainant, R. H. 
Perry & Co., was incorporated? 

lVIr. McCarter: If you say so, just read 
from the book; you need not bother about 
proving that by Mr. Perry. 

lVIr. Enright: I will read the following 
data from the minute book of the company: 

'' Certificate of incorporation under the 
laws of the State of Delaware, dated and ac-
knowledged January 20, 1920: First meet-
ing of incorporators held January 30, 1920, 
at which directors were elected. First meet-
ing of directors January 30, 1920, at which 
officers were elected ; and there was laid be-
fore the meeting contracts with a number of 
local yards (including Burns Brothers-being 
the contract introduced in evidence as 'C. 
1. '), and the following resolution adopted: 

On motion, duly seconded, it was unani-
mously resolved, that in the opinion of the 
Board of Directors, each of the aforesaid 
contract is beneficial to this company, 
and that it is for the best interests of this 
company that each of said contracts made 
for the benefit of this company be accepted, 
and that the obligations of each of said con-
tracts, so far as they relate to the new com-
pany referred to therein be assumed by this 

10 
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Ralph II. Perry, direct. 

corporation, and that this corporation in all 
respects be bound by each of said contracts 
as though this corporation were originally 
a party thereto. 

'' Further unanimously resolved, that the 
officers of this corporation be instructed to 
execute and deliver from time to time such 
further instruments and documents as may 
be necessary or proper to carry the fore-
going contracts into full effect; 

'' Further unanimously resolved, that this 
corporation issue its capital stock, common 
and preferred, from time to time, in com-
pliance with the provisions of the aforesaid 
contracts, upon receipt by this corporation 
of the consideration therefor, as stipulated 
in said contracts; which stock shall be full 
paid and non-assessable. 

'' Further unanimously resolved, that the 
good will, leasehold, contract rights, and the 
benefit accruing to this corporation under 
each f the foregoing contracts, · is hereby 
fixed as the consideration for the issue of 
the common capital stock of the corporation 
to the extent that the same is required to be 
issued under each of said 

27 
Ralph H. Perry, direct. 

Q Now, following the execution of this con-
tract with Burns Brothers, was an auditor desig-
nated for the purpose of ascertaining the tonnage 
of the Burns Brothers' business to be sold under 
this contract, as well as other dealers 1 A Yes, 
sir . 

Q Was that by agreement between yourselves IA 
and Burns Brothers as well as the others f A 

' Yes, sir. · ! 
Q And have you the audit as made up by the ., 

auditor? A Yes, sir. 
Q Who is he 1 A Elmer Davies. 
Q And did that determine the average ton-

nage of Burns Brothers, among others, as de-
fined under this contract? A Yes, sir. 

:Mr. Enright: I offer so much of the audit, 20 
which is dated Niarch 26, 1920, as refers to 
the Burns Brothers' tonnage, being the two 
final sheets. 

l\Ir. JVIcCarter: May we look at that 1 
\Vhose handwriting is that, Mr. Enright-
" Jersey Avenue Yard" and "Morris Ca-
nal" 1 

Mr. Enright: It looks to me like Nir. 
Perry's. I do not offer the pencil marks. 30 

l\Ir. l\1cCarter: The two pages of this 
report that are offered are at the top of 
each in typewriting designated (1) "Com-
munipa-w Avenue Yard," and the other 
'' Hudson Street Yard.'' It does not seem to 
us very material; but I do not know why they 
should put in a report upon some Hudson 
st reet yard. 

Mr. Enright: I withdraw the offer and 
ask these explanatory questions. 4:0 
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Ralph Ii. Perry, cross. 

Q I refer you to the caption "Commuipaw 
Avenue Yard''-do you know what yard that re-
fers to? 

Mr. McCarter: How can he know? 

- 10 Cross examination by :Mr. McCarter. 

Q Mr. Perry, were you personally with the 
auditor when he made his examination? A A 
large part of the time ; yes, sir. 

Q You swear you were with him at the time 
he made the examination? A He did the work, 
a very large part of it, in our office. 

Q And he inspected the yards of this concern 
in your office? A No, sir, he did not inspe ct 

2 0 the yards at all ; he accepted the figures from 
the books of the various companies; he made the 
audit in the Burns Brothers' office; as far as the 
yards goes, Burns Brothers' yards were desig-
nated as the "Communipaw Avenue Yard"-the 
yard located at Communipaw avenue and Morris 
Canal. This lead pencil writing is in my hand -
writing. 

Q I understand all that. Hudson street is a 
different thing altogether; you did not make up 

30 that report? A No, sir. 
Q You did not typewrite it? A No, sir. 
Q You were not present when it was dic-

tated? A No, sir. 

Mr. Mc Carter: I don't see how he can 
say what somebody else meant by Hudson 
Street Yard. 

The Court : I am inclined to think you are 
correct. Where is the man that made this 

40 table up? 

29 

Ralph II. Perry, direct. 

1Ir. Enright: The last I heard of him he 
was in Chicago. 

Direct examination ( continued) by Mr. Enright. 

Q Was there any yard of Burns Brothers on 
Hudson street? A No sir. ~p 

Mr. McCarter: There is more in this than 
would appear. You observe that this con-
tract provided for the sale, not only of the 
Burns Brothers' properties, but also for 
other properties. That may be some other 
property that was gotten by mistake mixed 
up with this property; and I don't think this 
gentleman should surmise what was in the 
mind of the compiler of this document as to 20 
the property of Burns Brothers. 

1Ir. Enright: At the top of the sheet it 
says '' Burns Brothers''; there never was a 
yard of anyone on Hudson street; but there 
was formerly a Hudson Coal Company, that 
was acquired by Burns Brothers-

The Court: The auditor has made a mis-
take in his caption? 

Mr. Enright: Yes, sir, that is all; this 
tonnage audit here went through the yard 30 
that perhaps is designated on the Burns 
Brothers' books as the Hudson Company 
yard. The general caption here is '' Burns 
Brothers''; the tonnage audit under this is 
to djstinguish it from the other yard called 
by this auditor, "Hudson Street Yard"; 
there never was a yard in Jersey City any-
where on Hudson street. This is the Hudson 
Coal Company yard; and on the basis of this 
audit they got their pay. 40 
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Ralph H. Perry, direct. 

:ri.1r. McCarter: We respectfully urge, if 
there is anything in this idea, that this ton-
nage business has any relevancy or perti-
nency on the principle of law underlying the 
defense here, then it is very important it 
should be right; and it is within the purview 
of the situation as now developed that this 
auditor and his clerical assistants should 
hove gotten mixed in the thing and that this 
page may apply; I don't know; by somebody 
else; and there were other companies in this 
company, and before this thing gets in, that 
should be shown. 

The Court: The expert is in Chicago. Is 
he alive, :Nir. Enright? 

M:r. Enright: I have not heard of his 
being dead. 

The Court : If there is any significance to 
this part of the case, it is not the best evi-
dence. Unless you can agree upon it I sup-
pose I shall have to sustain the objection 
of Mr. McCarter. I don't see that it is going 
to be of great significance at present. 

:Mr. Enright: They know this is the ton-
nage that passed through that yard. 

The Court: The Hudson Company yard? 
Mr. Enright: Yes, sir; and this man knew 

it; and both parties closed the Dontract on 
the basis of this as being Burns Brothers' 
tonnage; and Burns Brothers paid out a sum 
of money as provided for by the contract 
and got capital stock based on a certain pro 
rata. 

The Court: I shall sustain the objection. 

31 
Ralph Ii. Perry, direct. 

Q I will refer you to this audit under the 
caption '' Burns Brothers' Communipaw Avenue 
Yard" and call your attention to the first column 
of figures : ''Yard and team sales'' ; do you know 
what class of sales are included under that cap-
tion ''Yard and team sales''? A No. 

:Nir. McCarter: That we object to. 
The Court: He has testified to that very 

fact a few minutes ago. 
lvir. Enright: I am asking as to this audit. 
}ifr. McCarter: That question calls for 

this witness to interpret a couple of columns 
on the page of a report, which according to 
the theory of counsel-

The Court: The objection will be sus-
tained. 

Q Did Nir. Davies submit a summary of his 
audit under a separate enclosure? 

Mr. McCarter: Objected to as immaterial. 
The Court: The objection will be over-

ruled. 

A Yes, sir. 
Q And is this report signed by him, dated 

February 25, 1920, the summary? A Yes, sir. 

By the Court. 

Q Was that presented to you? A Yes, sir. 

The Court: Have you seen that report, 
}ifr. NicCarter? 

Nir. }i1cCarter: No, I never have seen it. 
The Court: Is not this the result of the 

audit? 

20 
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Ralph II. Perry, direct. 

Mr. Enright: Yes, sir; it is designated by 
the auditor as "Summary." 

The Court: If it is the report of the 
auditor, I can receive it. 

Mr. McCarter: We are not objecting to 
the appraisal and the audit; we are objecting 
to something else-

The Court: That is the report 1 
Mr. Enright: Yes, sir. 
The Court: The other is the detailed state-

ment. 

By the Court. 

Q The copies were sent to each of the com-
panies that came into this consolidation 1 A Yes, 
sir. 

Mr. McCarter: I don't want your Honor 
to get the impression that we are standing 
on technicalities; we are bound by this paper, 
which we never saw before; bound by the 
appraisals and audit of this man; now, this 
is not either of those things; it is a summary 
of sales. That is not the audit. It is a sum-
mary of sales. The audit is the other paper. 

'rhe Court: This is part of the audit. I 
will receive it, noting your objection to it. 

1\!Ir. 11:cCarter: We are not trying to keep 
out legal testimony; we must insist on illegal 
testimony being excluded. 

The Court: I may have to rule it out 
afterwards. 

1\!Ir. Enright: This offer is made, so far 
as it refers to the Burns Brothers. There 
were duplicates at the time. 

:Marked Exhibit C. 2. 
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Ralph II. Perry, direct. 

The Court: I don't think you need to an-
alyze that report. It is now in evidence and 
received by the Court, noting 1\-:fr. McCarter 's 
objection to it. 

Fiirther direct. 
Q I am calling your attention to Exhibit C. 2; 

are the figures there stated as the average annual 
sales of Burns Brothers the figures that were 
used in closing the transaction between Burns 
Brothers and Perry & Co. under the contract, 
C. 11 A Yes, sir, that was the annual average 
tonnage. 

Q And those were the figures that were used 
in the closing 1 A Those were the figures used 
in issuing the stock. 

By the Court. 

Q Who was present at the time of the closing 
of the contract t A Mr. Moose and I were pres-
~nt, and Mr. Brooks; he was vice-president of 
Burns Brothers, and 11:r. Enright. 

Q Was 1Ir. Lavine there 1 A No, sir. 
Q Was 11r. Brooks alivet A Yes, sir. 

The Court: Is Mr. Moose connected with 
your company 1 

l\[r. I(ent: No, sir; he is not. 

Q Under the caption of "Burns Brothers" 
on this summary appears Hudson avenue yard; 
is there any Hudson avenue in Jersey City, so 
far as you know1 A Not that I know of. 

Further dfrect. 

10 
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Q Was there at the time of the contract or · .... ,o the closing, or at any other time that you know 
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Ralph II. Perry, direct. 

of, any Hudson avenue yard of Burns Brothers 7 
A Never, that I know of. 

Q Do you know what that caption refers to7 

Mr. McCarter: That is the same question. 
I object to it. 

10 The Court: That is the same question; I 
have ruled on it, 

Mr. Enright: It is a palpable typographi-
cal error. 

The Court: I have received the audit be-
cause of the agreement in the contract. 

Q On what date was the contract closed and 
the property delivered and the money paid and 
the stock issued 1 A I don't recall the date. 

20 Q Is this document called '' Bill of Sale'' the 
document that was delivered at the time of clos-
• OJ A y . 1ng. es, sir. 

Mr. Enright: I offer this in evidence. 
Have you a copy of it, Mr. McCarter7 

Mr. 11:cCarter: No, I have not. (Exam-
ines it.) No objection. 

Marked Exhibit C. 3. 

By the Co1trt. 
30 

40 

Q That is the contract under which your 
people took possession~ A Yes, sir. 

Further direct. 

Q At the same time was this assignment of 
lease for the two yards executed by Burns 
Brothers and delivered~ A Yes, sir. 

1ifr. Enright: I offer this in evidence. 
Marked Exhibit C. 4. 
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Ralph Ii. Perry, direct. 

The Court: Don't you think it is neces-
sary to prove the consideration in view of 
the case~ 

Mr. Enright: I am going to do it. 

Q On or subsequent to the closing were the 
books of account showing customers and sales of 1 O 
these two yards of Burns Brothers delivered to 
you 7 A The list of customers ; yes, sir. 

Q Prior to this contract with Burns Brothers, 
had you entered into a contract with E. L. Young 
Company and E. L. Young individually, providing 
for the acquiring of the coal business of Mr. 
Young and the Young Company in Jersey City 7 

Mr. 1ifcCarter: Objected to as immaterial. 
The Court: Objection overruled. 20 

Q vVas this the contract dated January 2, 
19207 A Yes, sir. 

Mr. Enright: I offer that in evidence. 
1Ir. :NicCarter: Same objection. 
The Court: Objection overruled. 
Mr. Enright: The contract with Burns re-

quires us to turn over to him as part of the 3 o 
transaction the New York business we were 
under contract to acquire from the Young 
Company, so I feel I have to prove that; that 
is the only purpose of offering it. 

Marked "Exhibit C. 5." 

Q Was this contract ·with Young, Exhibit C. 
5, consummated and performed at the same 
time as the Burns contract, 1ifarch 1, 19201 A 
Yes, sir. 
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Ralph 11. Perry, direct. 

Q And on that date, consummating that con-
tract, did the E. L. Young Company and E. L. 
Young, execute a bill of sale to R. H. Perry & 
Co., covering the business and property of E. L. 
Young and E. L. Young Company; and is this 
the document1 A Yes, sir. 

Mr. Enright: I offer that in evidence. 
11:r. McCarter: It is objected to. 
The Court: The objection will be over-

ruled. 
Marked Exhibit C. 6. 

Q Did R. H. Perry & Co., at the same time, 
March 1, 1920, transfer by written assignment 
the New York business and assets of E. L. 

20 Young, acquired from E. L. Young and E. L. 
Young Company¥ 

lvir. McCarter: Same objection. 

A Yes, sir. 
Q Is this document the duplicate original re-

tained by Perry & Co., of the assignment de-
livered on that day by Perry & Co. to Burn s 
Brothers 1 A This is the original. 

30 Q The document was executed in duplicate ¥ 
A Yes, sir. 

Q And one duplicate copy kept by you, and 
one delivered to Burns Brothers¥ A Yes, sir. 

Q This document now produced is the one 
kept by you 1 A Yes, sir. 

Mr. McCarter: Objected to as immaterial. 
lviarked Exhibit C. 7. 
Mr. Enright: I call your Honor's atten-

40 tion to paragraph 5 in that agreement, which 

37 
Ralph I-I. Perry, direct. 

is: '' In consideration of the premises, R. H. 
Perry & Co. agrees for itself, its successors 
and assigns''-(reads paragraph 5). 

Q At the time of closing, their common and 
pref erred stock issued by Perry & Co. to Burns 
Brothers in accordance with the amounts com-
puted at that time by both parties under this 
contract that has been introduced in evidence, 
you were present at the time¥ A Yes, sir. 

Q And by reference to the stock ledger, will 
you say how much preferred stock was issued to 
Burns Brothers 7 A 688 shares. 

Q And how much common stock 7 A 3,001 
shares . 

Q Calling your attention to Preferred Certifi-
cate book, I ask you whether Certificate No. 1, 

20 as now pasted back in the book, cancelled, dated 
March 1, 1920, in the name of Burns Brothers 
for 687 shares, is one of the certificates then 
issued 7 A Yes, sir. 

Q That was delivered to Mr. Brooks- A 
To 1'Ir. Brooks on the day of closing. 

Q That remained outstanding until what date 1 
A lviarch 5, 1923. 

Q It was then surrendered for cancellation 
and put in transfer to other holders 1 A Yes, 30 sn·. 

Q And that stock, up to the time of the re-
organ ization of the company, when it was super-
seded by another form of stock, has always re-
mained outstanding 7 A Yes, sir. 

Q And in its substituted form is it still out-
stand ing 7 A Yes, sir. 

Mr. Enright: I offer this certificate in 
evidence. 

1iarked Exhibit C. 8. 4 0 
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Ralph H. Perry, direct. 

Q I show you a cancelled stock certificate for 
common stock, '' Exhibit C. 1,'' in the name of 
Burns Brothers, for 3,001 shares, dated March 1, 
1920; is that the certificate which was delivered 
to Burns Brothers at the time of closing? A 
Yes, sir. 

Q And did that remain outstanding until it 
was surrendered for transfer on March 5, 19237 
A Yes, sir. 

Q And is that stock in its substituted form 
still outstanding? A Yes, sir. 

Q At the time of closing, were there money 
payments also made? A No, sir, not at the 
time of closing-I am quite sure not at the time 
of closing; there was a money adjustment for the 
tonnage of the E. L. Young Company. 

Q Was there a money payment made for the 
Young tonna ge as a part of this same trans-
action? A Yes, sir. 

Q By referring to the minute of the meeting 
on March 1, 1920, using that to refresh your 
memory, will you state how much money was 
paid by Burns Brothers to R. H. Perry & Co.? 
A The sum of $72,307.73. 

Q Following this closing on March 1, 1920, did 
3 O your company take possession of these two yards 

of Burns Brothers? A Yes, sir. 
Q As far as you know, did Burns Brothers 

discontinue business in Jersey City from that 
date? A Yes, sir. 

Q What character of business did you con-
tinue to do through the Communipaw avenue yard 
taken over from Burns Brothers? A We only 
sold to smaller dealers coming into the yard 
there; we made no deliveries with our own 

40 trucks. 
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Q Did you continue some of the employees 
of Burns Brothers at that yard? A I don't re-
call whether we did or not. 

Q Was the character of business which you 
transacted through that yard on and after March 
1, 1920, the same character of business as had 
been previously transacted there by Burns? 

Mr. McCarter: We object to that, your 
Honor; that is a conclusion. 

Q How much time did you spend about that 
yard? A I would go from New York and see the 
characte r of the business. 

Q What kind did you see? A Saw yard sales 
being made; it is not a very large yard. 

Q That was all you did there-yard sales? A 
Yes, sir. 

Q What character of business did you trans-
act through the Jersey avenue yard on and after 
:March 1, 1920? A We continued the same busi-
ness, delivering in our own equipment and selling 
to customers in the yard as well. 

Q Approximately, what volume of sales 
through Jersey avenue were yard sales, and what 
volume was delivery sales? A That audit will 
give it exactly; about 25% were yard sales; we 
delivered with our own trucks. 

Q You took over at both yards the old cus-
tomers of Burns Brothers? A Yes, sir. 

Q And continued to serve the customers that 
came to these yards, the Burns' customers? A 
Yes, sir. 

Mr. Enright: I offer in evidence the 
newspaper announcement of Burns Brothers, 
annexed to the bill of complaint as Schedule 

10 
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Ralph II. Perry, direct. 

B, and also the newspaper announcement an-
nexed to the bill of complaint as Schedule 
C. 

Marked Exhibits C. 9, C. 10. 

Q I ask you whether you saw those news-
lO paper advertisements, and if so, in what news-

papers? A Yes, sir, I remember seeing these. 

20 

The Court: Let me look at them. (Ex-
amines them.) 

Q Do you remember what newspapers? A 
In the Jersey Journal and the Observer, I think; 
I am sure of the Jersey Journal. 

Q Do you know Sanders Wertheim? A Very 
well. 

Q Was he president of Burns Brothers at the 
time those advertisements appeared? A Yes, 
sir. 

Q Did he have any connection with Burns 
Brothers at the time of the contract which you 
made for acquiring the Jersey business? A 
No, sir. 

Q Who is Rafferty, whose name appears on 
the bottom of these advertisements? A He was 
an employee of Burns Brothers, associated with 

30 them. 
Q Prior to the appearance of those advertise-

ments, so far as your knowledge goes, had Burns 
Brothers made any attempt to sell coal in Jersey 
City for consumption in Jersey City, subsequent 
to March 1, 1920? A No, sir. 

Q So far as your knowledge goes, up to the 
time of the appearance of these advertisements, 
had Burns Brothers made any attempts to sell 
coal to peddlers at their yard for delivery 1n 

40 Jersey City? A Not to my knowledge. 
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Ralph II. Perry, direct. 

By the C ou,rt. 

Q Has the contract been observed up to datef 
A No, sir. 

Mr. McCarter: The situation is this: the 
restraint was imposed by Vice-Chancellor 
Fielder upon the audit, and after that we did 
observe the restraint. 

The Court: You may strike it out, if you 
like. It is not prejudicial. 

Further dire .ct. 

Q I ask you whether you have seen a form of 
circular letter over the signature of Sanders A. 
'\Vertheim, and the letterhead of Burns Brothers ' under date of April 6, 1926, in the form which I 
now show you 1 

Mr. McCarter: After the issuance of the 
restraint by Vice-Chancellor Fielder our at-. ' tenbon was called to the fact that there had 
apparently been a violation of the restraint, 
and an order to show cause issued why he 
should not be adjudged guilty of contempt, 
and that was entirely explained; it was due to 
some error in management, and I understood 
the matter was adjusted with perfect satis-
faction to both sides. Ever since that mis-
take we have observed the restraint which . . ' 1s 1n the same language as the contract. Is 
it worth while to go into that? 

Mr. Enright: There is another aspect in 
which I want to offer that letter: The cir-
c~l~r contains this statement: (Reading Ex-
h1b1t C. 11.) I think that is competent evi-
dence. It is Wertheim 's letter addressed 

10 
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to the Coal Consuming Companies of Hud-
son County, offering to sell coal through this 
very yard, the Hudson Coal Company yard. 

Mr. McCarter: It is immaterial and ir-
relevant. 

The Court: I will mark it for identifica-
tion now, on the ground that it is not prop-
erly proved here. 

Mr. Enright: I can take the witness stand 
myself and prove it. 

The Court: You may take the witness 
stand, if you desire. Under the circum-
stances I see no impropriety in it; it is not 
properly proved. 

Mr. McCarter: I will not require Mr. En-
right to take the witness stand to prove that 
his firm eceived the circular letter to which 
reference was made in the offer. 

The Court: I will receive it, noting the 
objection. 

Marked Exhibit C. 11. 
Mr. Enright: I also offer in evidence 

undated circular letter signed Burns 
Brothers, Sanders A. Wertheim, addressed 
Dear Sir. 

Marked Exhibit C. 12. 

Q, vVere dividends paid to Burns Brothers on 
the common and pref erred stock issued to them, 
so long as they continued to be the owners of 
that stock? A Yes, sir. 

Q At the same time that dividends ,vere paid 
to all the stockholders f A Yes, sir. 
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Ralph H. Perry, cross. 

Cross examination by J\!Ir. McCarter. 

Q Mr. Perry, anterior to your going into 
Burns Brothers, and anterior to the formation 
of the R. H. Perry & Co., what was your occupa-
tion? A Coal business. 

Q Under what name? A R. H. Perry & Co. 10 
Q And that was a New Jersey concern f A 

Yes, sir. 
Q And it operated in Jersey City, New J er-

sey? A Yes, sir. 
Q Did you have an office in New York at that 

time? A No, sir. 
Q Now, won't you describe the location of the 

three yards that the Burns Brothers controlled 
or leased or used anterior to the making of this 
contract? A One yard, known as the Hudson 20 
yard was at Jersey avenue and the Morris 
Canal-

J\!Ir. McCarter: I move the answer '' known 
as the Hudson yard'' be excluded. 

A One yard was located at Jersey avenue and 
11:orris Canal. 

Q Where is that, roughly speaking 1 A If 
you are familiar at all with Jersey City, it is at 30 
the foot of Jersey avenue; do you know where 
the Morris Canal was-right at that junction 
corner there; that is one yard; another yard was 
at Communipaw avenue and Morris Canal. 

Q How far was that from the first one? A 
Tvvo miles I should think. 

Q Then there was a third one known as the 
Johnson avenue yard? A Yes, sir, that was on 
Johnson avenue, the central yard. 

Q How far was that from the other two? A 
By road I should think it was two miles. ,4o 
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Q It was on the other side of the Gap? A 
Yes, sir. 

Q Wouldn't it be more than two miles? A I 
hardly think so. 

Q What was the distinction in the coal busi-
ness in Jersey City at the time this contract was 
made, between wholesale and retail ·business? A 
Wholesale was executed in carload lots and retail 
is where you distribute from half a tori up to 
several hundred tons; but you deliver it by your 
own equipment. 

Q Now, your place of business under the old 
enterprise was where, in Jersey City? A Our 
principal office was at 588, or rather, 908 Newark 
avenue, Jersey City. 

Q How far was that from the Johnson ave-
20 nue yard of Burns Brothers? A Probably four 

miles ; I am only judging distances. 
Q Now, you were not every day at the .John-

son avenue yard? A No, sir. 
Q I _mean anterior to the making of this con-

tract? A. No, sir. 
Q How of ten had you been there in your life-

time? A I had never been in the Johnson ave-
nue yard in my lifetime. 

Q So that any part of your evidence based 
30 upon the character of the business that was 

transacted at Johnson avenue by Burns Brothers 
anterior to the making of this contract, is en-
tirely hearsay or surmise f A Until recently, 
yes, sir. 

Q I say, anterior to the contract? A Yes, 
sir. 

Q Do you know who the directors were of 
Burns Brothers anterior to the contract or at the 
time of the making of it f A I knew some of 

40 them. 
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Q Who were they? A Mr. Burns, Mr. 
Michael F. Burns and Frank L. Burns, and Mr. 
Brooks; I am quite sure Mr. Allison Dodd was 
a member of the board at that time; that is all I 
recall. 

Q Had your attention ever been called to this 
copy of the resolution of the Board of Directors ~() 
of the Burns Brothers that was sent to your 
counsel anterior to the making of this contract? 
A No, sir. 

Q So that this is the first time you have ever 
observed that? A Yes, sir. 

Q "\Vell, now, after the transfer, who became 
your manager of the different yards that you 
took over from Burns in Jersey City? A I 
don't recall of Communipaw avenue, who was 
manager of that yard. .20 

Q Did you have a manager for each yard? A 
Yes, sir. 

Q Who were they? A At Jersey avenue 
yard, the Hudson yard, Jersey avenue, we had 
:.fr. Hough continuously; he was in charge of 
that yard. 

Q Is he still in your employ as manager of 
that yard f A Yes, sir. 

Q In charge of it? A Yes, sir, under a 30 
superintendent; we have a general superin-
tendent. 

Q Who ,vas in charge of the other? A I 
don't recall. 

Q Who was the general superintendent? A 
Ralph Pettit. 

Q And he is still? A Yes, sir. 
Q Now, at the time of the making of the con-

tract in suit, you have spoken of other contracts. 
Were contracts of purchase made by the com- 40 
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Ralph H. Perry, cross. 

plainant company with James Coyle, Inc.? A 
Yes, sir. 

Q Bergen Coal Company? A Yes, sir. 
Q Lehigh Valley Coal Sales Company 1 A 

Yes, sir. 
Q And R.H. Perry Co.-your old enterprise? 

10 A Yes, sir. 
Q So that after the consummation of the deal, 

the present complainant became the owner of all 
of those enterprises 1 A Yes, sir. 

Q Is there any other company in Jersey City, 
or was there at that time, of any size, than those 
I have mentioned 1 A Yes, sir, a great many. 

Q Name some. A The Greenville Coal Com-
pany; the MacN eill Coal Company ; the Altshul 
Coal Company; the Jersey City Coal Company; 

20 Coughlin Coal Company; William Horre Co.; 
Halste & Platt. 

Q In addition to the transfer of stock, capital 
stock, preferred and common, by the complain-
ant company to Burns Brothers, there was a pay-
ment of cash by Burns Brothers to your concern, 
wasn't there 1 A Yes, sir. 

Q Of upwards of $21,0001 A I don't recall 
what the amount was. 

Q Don't you recall it was upwards of $21,-
30 0007 A A few minutes ago I testified to the 

payment of Burns Brothers to the R. H. Perry & 
Co., of $71,000 for the tonnage of the E. L. Young 
Co.-

Q Was there not a further cash payment 7 A 
Not that I recall-yes, there may have been for 
the equipment of E. L. Young Co., which we sold 
to Burns Brothers, which went with the New 
York business. 

Q What was the character of the delivery 
40 vehicles that \Yere in use by Burns Brothers at 
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the time of the making of this contract, its con-
summation 7 A Horse-drawn equipment, I think, 
principally. 

Q There were trucks as well 7 A I think 
principally they were horse drawn trucks. 

Q Will you say there were no motor trucks 7 
A I won't say, because I don't recall exactly. 

Q Don't you recall that there was a payment 
of $21,000 and upwards into the capital fund by 
Burns Brothers at the time the transfers were 
madef A I cannot remember that. I remember 
we sold the Burns Brothers the delivery equip-
ment that went with the E. L. Young tonnage; 
we did not need it; it was a different style of 
equipment that we needed over here, and I don't 
r ecall any $21,000 in payment; but that may be 
what it was for. 

Q What is a peddler in the language of the 
coal business 7 A A small dealer and as a rule 

' ' ~1e has his own delivery equipment; he may own 
it or he may hire it, I don't know; sometimes it 
is in the form of a horse and wagon and some-
times in the form of an automobile. 

Q And he buys, not for his own consumption, 
for sale to his customers, the consumers 7 A 
Yes, sir ; he is very of ten in the ice business, and 
he may sell a customer ice as well, and he will 
come to our yard and get her a ton of coal-

Q He might sell to a store 7 A Yes, sir. 
Q Or he might sell to a dealer, a small 

dealer 7 A He would not sell to a small dealer. 

lYir. J\IIcCarter: Have you your books 
here which will indicate, J\IIr. Enright-can 
you straighten that out about that $21,0007 

J\IIr. Enright: I will concede that that was 
paid. 

20 

30 
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Francis A. Hunt, direct. 

Re-direct examination by Mr. Enright. 

Q It was a payment under the contract 7 A 
Into the capital stock of Perry & Co.; there was 
at the time of closing a number of things to be 
done under the contract, and one of those things 

· 10 was the payment of a sum of money by Burns 
Brothers to Perry & Co., the amount to be com-
puted on the basis of this audit that we have had 
so much discussion about; it was a payment 
under the contract. 

Q Your company, R. H. Perry & Co., ever 
since this date, March 1, 1920, has continued and 
is still engaged in the coal business in Jersey 
City7 A Yes, sir. 

20 COMPLAINANT RESTS. 

' 30 

FRANCIS A. HUNT, being duly sworn, testified 
· as follows: 

Direct examination by Mr. I(ent. 

Q What is your business 7 A Coal dealer; I 
put it up in small bags and deliver it to stores. 

Q Where is your place of business, your office? 
A 509 Jackson avenue. 

Q You are in partnership with a man named 
Leucht 7 A Yes, sir. 

Q What is your firm name 7 A Hunt & 
Leucht. 

Q How long have you been in the coal busi-
ness in Jersey City 7 A Almost six years. 

Q Have you purchased coal from R. H. Perry 
40 & Co. 7 A In 1922, during the months of Sep-
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Francis A. Hunt, direct. 

tember and October, I purchased from R. H. 
Perry. 

Q After you purchased from them, did you 
purchase coal from the Burns Brothers f A Yes, 
sir; I went from Perry to Burns Brothers to do 
business. 

Q To what yard did you go7 A The Johnson 10 
avenue yard. 

Q From what yard of R. H. Perry & Co. did 
you purchase coal 7 A The yard known as the 
Hudson yard at Jersey avenue. 

Q And who was the man in charge of that 
yard 7 A Hugh Donnelley. 

Q After you left Perry & Co. did you have 
any conversation with Mr. Donnelley7 A At 
times, yes, sir; I did work with him in Burns 
Brothers, and many a time we met. 2 O 

Q Did you have any conversation with him 
in reference to your again purchasing coal from 
Perry & Co. 7 A Mr. McHeffey, who was sales 
manager for Perry, as far as I understood at 
that time-

Mr. Enright: Objected to. 

A Yes, sir. 
Q What was that talk with Mr. Donnelley7 30 

A Mr. McHeffey-
Q Never mind that-what was the talk with 

Mr. Donnelley; did Mr. Donnelley tell you about 
Mr. McHeffey7 A Yes, sir. 

Q Tell us what he said. A Mr. McHeffey, as 
sales manager-

By the Court. 

Q What did you say to Donnelley and what 
did he say to you 7 A Outside of Donnelley 40 
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telling me that McHeffey wanted to see me, that 
was all the conversation. 

Q Did Mr. Donnelley say anything to you 
about your purchasing coal from Perry ? A At 
times; yes, sir. He would ask us if we had any in-
tention of coming back and I told him I was satis-

f O fled where I was. 
Q After you spoke to Mr. Donnelley, did you 

see :Mr. McHeffey? A No, sir; I never saw him 
afterwards. 

Q Did you talk to him at all about it ? A No, 
Slr. 

Q Did you talk to Mr. McHeffey ? A No, sir. 
Q What did you say then to Mr. Donnell ey in 

addition to whether you -were coming back to pur-
chase coal from them? A I said I was perf ectly 

20 satisfied where I was, as far as I can rem ember 
it. 

Q That was about 1922 ? A Yes, sir. 
Q Did you see him in 1923 in reference to the 

same thing ? A A few times; it was right af ter 
we had left there; we left there in about N ovem-
ber. 

Q And did you, in driving into the John son 
avenue yard; did you have to go by the P er ry 
offices? A Yes, sir; I passed from four to six 

30 times a day. 
Q How many wagons have you got ? A Fi ve. 
Q All your wagons roll into the yard of Bur ns 

Brothers ? A Yes, sir. 
Q And they go by the yard and office of the 

Perry Company ? A Wh en making Jer sey City 
deliveries; yes, sir. 

Q And you did thi s thing from 1922, on, after 
you left Perry ? A Yes, sir. 

Q From what yard of Burns Brother s did 
40 you get your coal ? A Th e John son avenue ya rd. 

51 
Francis A . Hunt, cross. 

Cross examination by :Mr. Enright. 

Q Th e office of Perry & Co. is on Grand 
street 1 A Yes, sir. 

Q And your horse and wagon in passing that 
offire, your horses and wagons, are no more con-
spicuous than thousands of other wagons that 10 
pass back and forth every day? A I should not 
think so ; they are quite conspicuous with a load 
of pape r bags on. 

Q There are thousand of wagons go past the 
Perry office every day? A Yes, sir. 

Q And this Jersey avenue yard is near the 
water fro nt-the Central Railroad yard ? A Yes, . 
SH. 

Q Don 't you know that of the thousands of 
wagons that go by the Grand street office of 20 
Perry & Co., only a very small number go down 
into the Central Railroad yard ? A There is 
quite a few. 

Q Most of them go to Newark, New Jersey? 
A Yes, sir. 

Q An d various parts of Jersey City ? A Yes, 
Slf. 

Q Af ter passing the Perry office, you have to 
make a turn into Pacific avenue, and then go 
down Pac ific avenue perhaps three-quarters of a 30 
mile bef ore you turn again to get into the Cen-
tral Ra il road property ? A Yes, sir. 

Q H ow far is this Johnson street yard of . 
Burns Brothers away from the Perry office? A 
One and thr ee-quarters mil es, I should think. 

40 
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FRANK R. LEUCHT, being duly sworn, testified 
as follows: 

By the Court. 

Q You are a partner of the last witness, in 
the coal business 1 A Yes, sir. 

Direct examination by Mr. Kent. 

·Q You are a partner of Mr. Hunt, who was 
just on the witness stand 1 A Yes, sir. 

Q Do you know Mr. McHeffey, the sales man-
ager or superintendent of Perry? A I met him 
once in Perry's office at the corner of Grand and 
Brunswick. 

Q Did you have a talk with him1 A Yes, . sir. 
Q Was it in reference to your buying coal 

from him 1 A He wanted us to buy coal at the 
Hudson yard. 

Q When was that conversation 1 A In No-
vember. 

Q In what year1 A About 1922. 
Q And where were you buying coal at that 

time 1 A From Coughlin Brothers. so d Q Did you see him at any time after you ha 
been buying coal from Burns Brothers? A No, 
sir. 

Q Whom did you see after you started buying 
•coal from Burns Brothers 1 A To tell the truth, 
I did not see anyone. 

Q Do you know a Mr. Donnelley1 A I saw 
Mr. Donnelley, yes, sir. 

Q Did you talk with him 1 A Yes, sir, but 
40 not about the coal business. 
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Edward Wagner, direct. 

Cross examination by Mr. E'nright. 

Q You also took ·coal to New York 1 A Yes, 
sir. 

Q Isn't that the principal part of your busi-
ness, peddling coal in New York 1 A No, sir; 
about half and half-Jersey City, New York, 
Bayonne and Brooklyn. 

·Q By New York, I mean Brooklyn as well. A 
Yes, sir. 

EDvV ARD WAGNER, being duly sworn, testified 
as follows: 

Direct exam.ination by Mr. I{ent. 

Q What is your business 1 A Shipping clerk 
for Burns Brothers. 

Q In New York or here? A New York at 
the present time. 

Q In the year 1920, at what yard of Burns 
Brothers were you employed? A The yard 
known as the Weehawken yard. 

Q That is in Hudson County1 A Yes, sir. 
Q And what sort of business did you do out 

of that yard? A Shipping coal to customers, 
retail, and also selling coal wholesale to peddlers. 

Q Where did you send coal in your own 
wagons? A To different towns in Hudson 
County-the town of West New York-the town 
of Weehawken-the town of Union Hill-Hobo-
ken and vVest Hoboken-Jersey City and Jersey 
City Heights. 

Q Did you do that after the year 1920? A 
Yes, sir. 

20 
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Ed ward TVagner, cross. 

Q " Then wa·s ··that yard closed f A vVhat 
yard f 

Q Your yard-the ,Y eehawken yard f A In 
the latter part of 1922. 

Q· And you continued doing business in the 
same manner you have described until th e yard 

10 was closed f A Yes, sir. 

Cr oss ex amination by Mr. Enright. 

Q Are you sure that after 1920 you n1ade any 
sales-sale deliveries, into Jersey City and J er-
sey City Heights f A Yes, sir. 

Q Are you sure of that f A I am posi tive. 
Q Many f A vV ell, I could not tell you just 

how many I did make, but I made some. 
20 Q vVill you give the names of any custo mers 

to whom you are sure you n1ade deliverie s in J er-
sey City after March 1, 1920, giving their names 
.and addresses f A I don't remember any of 
them. 

Q How far is this Weehawken yard from the 
Jersey City line f A I should judge it is about 
eight miles. 

Q That is a prett y long haul, isn't it? A 
Yes, sir. 

30 Q vVhat sort of equipment did you have, after 

40 

1920 f A vVe deliv ered coal by trucks drawn by 
hor ses and automobiles. 

11r. Enright: Are the original files in this 
case here f 

Mr. Kent: 11ay I ask one omitted ques-
tion f 

Mr. Enright: I would like to get thro ugh 
,;vith him first. 

Q You ar e Edward vYagner f A Yes, sir . 

55 
1Vilfricl J . I( en y on, dir ect. 

Q You have already made an affidavit in this 
case f A Yes, sir. 

Q Will you read that over and see if you 
recognize that as a copy of your affidavit 1 

nir. :McCarter: We will admit it. 
10 

Q In that affidavit you state the places to 
which you made deliveries to customers, didn't 
you, for Burn::; Brothers 1 A Yes, sir. 

Q In that affidavit you don't say anything 
about having made any deliveries to customers 
in Jersey City, do you f A No, sir. 

Q· So far as that affidavit goes, you confined 
your stat ement of deliveries to customers in 
"\Yest New York, vVeehawken, Union Hill, ,Yest 
Hoboken and Hoboken f A That is right. 

R e-direct examin at ion by Mr. I(ent. 

Q :Mr. Wagner, the wagons that went out of 
your ya rd, wer e they painted or not f A The y 
had signs on. 

Q vVhat were the signs f A Burns Brothers. 
Q Both the horse-drawn vehicles and th e auto-

mobiles 1 A Yes, sir. 

"\VILFRID J. l{ENYON , being duly sworn, tes-
tified as follows : 

Direct examin at ion by Mr. I(ent. 

Q By whom are you employed 1 A Burns 
Brothe r s. 

Q Where 1 A Edgewater. 
Q Are you in charge of the Edgr·water yard 

20 

30 

of Bur ns Brother s? A Yes, sir. 40 
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I··. 

Q How long have you been there 1 A About 
twenty years; and I have been in charge about 
ten years. 

Q Were you there during the year 19201 A 
Yes, sir. 

10 
Q In that year, where were you making de-

liveries! A In the southern part of Bergen 
·County. 

Q Did you run into Hudson County at all! A 
Not while we had the Weehawken yard. 

Q· When was that yard closed 1 A In 1922. 
Q What did you do after that 1 A I made 

deliveries in Hudson County, occasionally. 
Q And where did you make deliveries from 

your Edgewater yard 1 A Union City, Weehaw-
ken, West New York, North Bergen. 

2 0 Q Did you deliver in your own wagons 1 A 
Yes, sir. 

Q And did your wagons have any signs on 
them 1 A The regular Burns Brothers' signs. 

Q Just state how large were the signs on the 
wagons. A About six feet long, and maybe 18 
inches high. 

Q What was the color 1 A Red and white. 
Q Is that the usual Burns Brothers' sign! A 

Yes, sir. 
30 Q What Burns Brothers' outfit took care of 

the other business in Hudson County during that 
period; do you know 1 A During that period 
there were deliveries made by the Horre Com-
pany. 

Q Where did that company deliver1 A They 
delivered in the northern part of Hudson County; 
they delivered in the towns that Burns Brothers 
discontinued delivering in to a large extent from 
vVest New York yard, when they discontinued the 

40 ,Vest New York yard. 

57 

J. F. Atkinson, direct. 

Q Where was the yard of the Horre Com-
!J?any 1 A Hoboken or Jersey City; I think it 
is Hoboken. 

Q It is just on the line of Jersey City and 
.Hoboken 1 A I believe so. 

Q How far down the line in Hudson County 
did their wagons go 1 A I could not tell you 10 
that; I am not familiar with it; they may have 
come into Jersey City; I would not be positive 
about that. 

No cross examination. 

J. F. ATKINSON, being duly sworn, testified as 
follows: 

Direct examination by :Nir. I{ent. 

Q You are connected with Burns Brothers 1 
A Yes, sir. 

Q In what capacity1 A Salesman. 

20 

Q During the year 1920, did you have any-
thing to do with any of the Jersey City yards of 
Burns Brothers 1 A I was a sort of a manager, 
I ~topped over there for two or three hours every 
n1orning. 30 

Q Do you know where the yard of Horre and 
Company at that time was located~ A Yes, sir. 

Q Tell us. A I don't know the street; it was 
Hoboken on the D., L. & W. road. 

Q Where did the wagons of Horre and Con1-
pany go-as far as Jersey City is concerned~ 

Mr. Enright: I object to that line of testi-
mony as being entirely incompetent; this con-
tract we are dealing with here expressly ex- 40 
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J olvn F. II ogan, direct. 

cepts from its operation this separate cor-
poration of Horre and Company; vve don't 
claim any restraint as to that; the contract 
excepts them. 

Mr. I{ent: I will withdraw the question. 
No cross examination. 

JOHN F. HOGAN, being duly sworn, testified 
as follows: 

Direct examination by Mr. l(ent. 

Q You are employed by Burns Brothers? A 
Yes, sir. 

Q And you are in charge of what yard? A 
Communipaw yard. 

Q Were you in charge of that yard in 19201 
A Yes, sir. 

Q Your yard is the one that Messrs. Hunt and 
Leucht operated from? A Yes, sir. 

Q That is the Johnson avenue yard? A 
Yes, sir. 

Q Do you sell any 0U1cr dealers in that yard 1 
A Yes, sir. 

No cross examination. 
:Mr. Kent: We rest. 
Nir. McCarter: I don't know when counsel 

offered Exhibit C. 1 if he also offered a letter 
and a copy of a resolution which are· attached 
to it. Such papers are marked; neither that 
letter and that resolution nor the supple-
mentary contract is in evidence, and I don't 
want any doubt about it. If they are already 
offered, I don't have to offer them; other-
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Edward L. Young, direct. 

wise, we will off er the letter and the reso-
lution. 

The Court: Is that the resolution you 
referred to as having been sent to counsel of 
the corporation 1 

Mr. l\1cCarter: Yes. We offer in evi-
dence the letter from l\L F. Burns to Mc-
Dermott and Enright, dated January 26, 
1920, upon the letterhead of Burns Brothers 
attached to Exhibit C. 1. 

Marked Exhibit D. 1. 
l'lir. McCarter: W o also offer in evidence 

certified copy of the resolution of the Board 
of Directors of Burns Brothers, certified to 
by M:r. Chambers, secretary, with the cor-
porate seal attached on a yellow sheet of 
paper, also attached to Exhibit C. 1, and 
make that Exhibit D. 2. 

Marked Exhibit D. 2. 
Mr. Enright: I want to call Mr. Young 

for a moment. 

EDvV ARD L. YOUNG, being duly sworn, testified 
as follows: 

Direct exa1nination by Mr. Enright. 

Q You are the E. L. Young that has been 
referred to in the contract as selling your prop-
erty to R. H. Perry & Co., Exhibit C. 6,-dis-
posing of coal business in Jersey City and New 
York, A Yes, sir. 

Q Since l'l1arch 1, 1920, you have been the 
chairman of the Board of Directors of R. H. 

10 

20 

30 

Perry & Co. 1 A Yes, sir. 19 



10 

60 
Ralph H. Perry, direct. 

Q And you are still such chairman 1 A Yes, . sir. 
Q After transferring your business and your 

coal business property to R. H. Perry & Co., 
did you cease to do such business both in Jersey 
City and New York? 

Mr. McCarter: Objected to as immaterial. 
The Court: Objection overruled. 

A I did not do any business. 
Q You knew of the transfer of your New York 

equipment and tonnage to Burns Brothers by 
R. H. Perry & Co. f A Yes, sir. 

Q And after the transfer of that business and 
tonnage, did you make any demand to engage in 

20 a competing coal business in the City of New 
York1 A No, sir. 

30 

Q You have observed the terms of that con-
tract, have you 1 A Yes, sir. 

The Court : Is there anything further you 
want to offe~, Mr. Enright! 

1Ir. Enright: There is, if your Honor will 
give me a moment. 

RALPH H. PERRY recalled. 

Dir ect examination by Mr. Enright. 

Q 1'1r. Perry, from the time that R. H. Perr y 
& Co. was organized, up to the time when th e 
Burns Brothers' stock was transferred, which ap-
pears to have been, by the indorsemen t, March 

40 5, 1923, will you state whether the corporation 
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paid its dividends regularly at the rate of 8% per 
annum upon the pref erred stock! A Yes, sir, 
always paid it, 8% annually. 

Q And those dividends were paid at the rate 
of $2.00 quarterly1 A Yes, sir. 

Q On what dates f A January 1st, April 1st, 
J uly 1st and October 1st. 

Q On what date was the first dividend paid 
on the common stock1 A October 1, 1920. 

Q And the rate was 1 A $1.00 per share. 
Q What was the next common dividend 1 A 

Jan uary 1, 1921. 
Q At what rate 1 A $1.00 per share. 
Q No, no; look at your book. 

:Mr. Kent: What is the materiality of 20 
that , may I ask1 

1Ir. Enright: It shows that the Burns 
Br others received the dividends-

A "\Ve paid $1.50 on January 1, 1921. 
Q The next dividend 1 April 1, 19211 A 

$1.00 per share; October, $1.00 per share; J anu-
ary 1, 1922, $1.00 per share; October 1st, $1.00 
per share; January 1st, 1923, $1.00 per share. 

Q And were those dividends paid at those 30 
rates upon the stock held by Burns Brothers 1 A 
Yes, sir , on all stock. 

No cross examination. 

BOTH SIDES RES'l'. 

1fr . 1IcCarter: We are pr epared to argue it 
now. 

Mr. Enright: I am prepared to argu e it now. 
The argument will be a reiteration. !O 
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lVIr. McCarter: I will call the Court' s atten-
tion to two significant facts. 

The Court: I am perfectly willing to take the 
briefs. Do you want to go over the testim ony 1 
I think the Court ought to have the benefit of 
this testimony. 

Mr. Enright: It seems to me that this testi-
mony has merely supplied what we assum ed to be 
the facts in the argument before you. 

The Court: You have put in a line of testi-
mony-both sides have put in testimony today, 
and, of course, upon oral arguments I might be 
able to pass upon it and find its logical connec-
tion with the case, but at present I am una ble to 
do that without the benefit of some argum ent. 

2
Q Mr. M,cCarter: The oral argument would be 

only ten or fifteen minutes, which I am pr epared 
to make whenever your Honor wishes to hear it, 
or I can add a supplemental brief. 

The Court: I think that will be an aid to the 
Court, to file a supplemental brief; then you need 
not hav e an oral argument. I think Mr. lVIcOarter 
should make a brief on the testimony that has 
been taken, and then Mr. Enrjght can repl y to 
it. Send it to lVIr. Enright so that he can repl y, 

3 o and send one to me. 

40 

lVIr. McCarter: We do not believe th ere can 
be any restraint beyond the bounds of juri sdic-
tion for retail business in any event. If we can 
get a speedy decision we shall appreciate it. 

The Court: All right, I will dispos e of it 
speedily. 
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OPINION. 

IN CHANCERY OF NEW JERSEY. 

Between 

R. H. PE RRY & Co., 
Complainant, 

and 

BuRNS BROTHERS, 
Def endan,t. 

Opinion. 

On bill, etc.; on pleadings and p;roofs. 

1IcDermott, Enright & Carpenter for complain-
ant. 

1iicOart er & English for the defendant. 

L~WIS, V.-C. 
The bill in this case is filed by complainant to 

restra in th e defendant corporation from engaging 
in the business of buying, selling or delivering 
coal within the limits defined in a restrictive 
covenant, entered into by the defendant as part 
of the terms of sale of a certain portion of its · 
busines s to the complainant in the year 1920. 

10 

20 

The covenant appears in both the agreement to 30 
sell, and the bill of sale (dated March 1, 1920), 
in pra ctically the same form; and its pertinent 
prov isions, applicable to the present proceeding, 
are to the effect that the defendant, for itself, its 
successor s and assigns, will not '' engage, directly 
or indirectly, as principal, agent or investor in 
the business of buying, selling or delivering coal 
for consumption within the limits of the City of 
Jersey City , and the territory adjacent th ereto, 
which may be convenientl y served by wagon, de- 40 

• 
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liveries from Jersey City (not including, however, 
the City of New York) for a period of twenty 
years from the date hereof. Nothing herein con-
tained, however, shall be deemed in any way to 
bind or affect William Horre & Co., of Hoboken, 
or the interest of Burns Brothers therein.'' 

10 Subsequently, the defendant, according to the 
contention of the complainant, essayed to con-
duct a competitive business with complainant 
within the limits specified in the prohibited area, 
and thereupon complainant sought injunctive re-
lief in this court. A rule to show cause why a pre-
liminary injunction should not issue was allowed 
with ad interim restraint. Upon the return of 
the rule the restraining order was continued to 
final hearing, by acquiescence of the parties; 

20 thus avoiding the formality of the issuance of 
a preliminary injunction. 

Upon final hearing the proofs adduced satis-
fied me that the defendant had clearly signified 
its intention to engage in business within the 
restricted territory, in disregard of the terms of 
its covenant, unless prevented by the injunctive 
powers of this Court. 

It is the contention of the defendant, however, 
that the true construction of the restrictive obliga-

30 tion, does not prevent it from invading the terri-
tory specified in the covenant; and the basis of 
its contention in this respect seems to be that the 
covenant in its entirety is too vague, and un-
certain to admit of specific application; and that 
it is indivisible in its nature, and that, therefore, 
the covenant should not be enforced. 

To my mind, however, it seems clear that the 
defendant sold the business in question to the 
complainant and took its pay therefor, which it 

40 still retains. Under the law applicable to that 

• 
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situation I think that the covenant "was clearly 
necessary for the protection of the business as it 
existed at the time of the sale; and to that ex-
tent is not in opposition to public policy, and 
may be enforced.'' 

Fleckenstein Bros. Co. v. Fleckenstein, 76 
N. J. L. 613; JO 

Trenton Potteries Co. v. Oliphant, 58 N. J. 
Eq. 514. 

The proofs also clearly indicate to my mind 
the nature and extent of the business conducted 
by the defendant at the time of the sale, and the 
general territory within which it was conducted, 
and within which it was the undoubted intent of 
the parties that the vendee 's operations should 
be protected by the terms of the restrictive cove-

2 0 nant agreed to. The restraint is neither total 
nor perpetual. It is limited in area, and in the 
time of its operation. It seems to me to be rea-
sonable both as to territory and duration, and 
no more than is necessary to protect the vendee 
in the enjoyment and pecuniary advantage of the 
business purchased, and for which the considera-
tion between the parties was paid, and which is 
still retained by the defendant. 

Under these circumstances I am convinced that 30 
the prayer of the complainant's bill should be 
granted, and I will advise a decree accordingly. 
The terms of the decree may be settled upon ap-
plication. 
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FINAL DECREE. 

Filed November 15, 1927. 

IN CIIANCJ£RY OF NEvV J"ERSEY. 

R. H. PER.RY & Co., 
C01nplainant, 

vs. 
BURNS BnoTHERs, 

Defendant. 

60/444. 

On Bill, &c. 
Final Decree. 

This cause coming on to be heard on bill, an-
swer, replicatio11 and proofs in the presence of 
John :M. Enright, of counsel with complainant, 
and Robert 1-I. l\!IcCarter, of counsel with defend-
ant, and it appearing to the Court that under 
date of January 16, 1920, the defendant did enter 
into a certain contract in writing with Ralph H. 
Perry acting for the benefit of a New Corpora-
tion to be organized for the purpose of carrying 
on the business of buying and selling coal in the 
City of Jersey City, New Jersey, and adjacent 
territory, wherein and whereby the parties did 
agree that said agreement should be for the 
benefit of the New Corporation when organized 
as fully as though a party thereto, and the de-
fendant did agree to sell and transfer to such 
New Corporation its Jersey City business, to-
gether with certain assets pertaining thereto as 
defined in said agreement, and said defendant did 
therein and thereby, an1ong other things, agree 
not to engage, directly or indirectly, in the busi-
ness of buying, selling or delivering coal for con-
sumption within the limits of the City of Jersey 
City, and tho territory adjacent thereto which 
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may be conveniently served by wagon deliveries 
from Jersey City, within a period of twenty years 
from the time of passing title thereunder; 

And it further appearing that the complainant 
herein is the New Company referred to in said 
agreement, and that thereafter defendant sold 
and transferred to the complainant herein its 
business and assets, pursuant to the terms of said 
agreement, on the first day of March, 1920, for 
a valuable consideration, and that in the instru-
ment of transfer thereof defendant, for itself, its 
successors and assigns, did covenant with the 
complainant not to engage, directly or indirectly, 
as principal, agent or investor in the business of 
buying, selling or delivering coal for consun1ption 
within the limits of the City of Jersey City, and 
the territory adjacent thereto which n1ay be con-
veniently served by wagon deliveries from Jersey 
City (not, however, including the City of New 
York), within a period of twenty years from the 
date thereof; 

And it further appearing that con1plainant did 
ent er up011 the enjoy111ent of the business and 
assets transferred to it as aforesaid, and has 
ever since continued to carry on said business; 

And it further appearing that the defendant, 
prior to the filing of the con1plaint herein, did 
gfre public notice of its intention of opening an 
office for the carrying on of the retail coal busi-
ness in the City of Jersey City and delivering 
coal to customers in the County of Hudson, in-
cluding the City of Jersey City, from and after 
the fifth day of April, 1926; 

And it further appearing from the answer of 
the defendant that the said defendant, notwith-
standing the terms of its covenant, prior to the 
date of filing said bill has sold coal to Jersey City 
dealers for consun1ption in J ersoy City; 

10 
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And it further appearing from the proof s 
herein that the defendant subsequent to Mar ch 
1, 1920, and prior to the filing of the complaint 
herein, and subsequent thereto has on nun1erous 
occasions sold coal in the City of Jersey City to 
Francis A. Hunt and Frank R. Leucht, partne rs 

10 doing business as Hunt & Leucht, and deliver ed 
the same in said City of Jersey City to said firm 
of Hunt & Leucht for consumption within the 
limits of the City of Jersey City; · 

And it further appearing to the Court that the 
,complainant is entitled to relief again st the 
defendant; 

IT IS on this 15th day of November, 1927, on 
motion of McDermott, Enright & Carpenter, of 
counsel with complainant, ORDERED, ADJUDGED AND 

2 0 DECREED, and the Chancellor by virtue of the 
power in him vested does hereby ORDER, ADJUDGE 
AND DECREE that the defendant, Burns Broth ers, 
and its officers, agents and servants, be and they 
hereby are enjoined and restrained from engag-
ing, directly or indirectly, as principal, agent or 
investor in the business of buying, selling or 
delivering coal for consumption within the limits 
of the City of Jersey City until the first day of 
March, 1940, provided, however, that such re-

30 straint shall not be deemed in any way to bind 
or affect William Horre & Co. of Hoboken, or 
the interest of the defendant Burns Brother s 
therein, and that the restraint herein decr eed 
shall be deemed to include and prohibit sales by 
the defendant, directly or indirectly, to Jer sey 
City dealers who sell to consumers within the 
limits of the City of Jersey City. 

FURTHER ORDERED, ADJUDGED AND DECREED, that 
said defendant be enjoined and restrained fron1 

40 hereafter, dire ctly or indirectly, selling coal to 

69 
Fin al Decree. 

Fr ancis A. Hunt and Frank R. Leucht, partners 
doing business as Hunt & Leucht, and delivering 
the same to said firm of I-Iunt & Leucht, or any-
one on their behalf, for consumption within the 
limits of the City of Jersey City. 

FURTHER ORDERED, ADJUDGED AND DECREED that 
the defendant account to the complainant for all 
sales of coal made by the defendant since March 
1, 1920, to Jersey City dealers for consumption 
within the limits of the City of Jersey City, in-
cluding all such sales made to said Francis A. 
Hunt and Frank R. Leucht, partners doing busi-
ness as Hunt & Leucht. 

FURTHER ORDERED that it be referred to James 
J. :Murphy, Esq., one of the Masters of this 
Court , to take and state an account of all such 
sales made by the defendant since March 1, 1920, 
including all such sales made to said firm of Hunt 
& Leucht, and the profits realized thereon by the 
said defendant, to the end that further order and 
decree may be made with respect thereto upon 
the coming in of the report of said :.Master. 

FURTHER ORDERED, ADJUDGED AND DECREED that 
the complainant recover against the defendant 
the costs of this suit to be taxed, including a 
counsel fee to solicitors and counsel for the com-
pla inant upon this decree, and that execution is-
sue therefor according to the course and practice 
of this Court. 

FURTHER ORDERED that the settlenient of the 
amount of costs and counsel fee be reserved until 
the coming in of said }\{aster's report. 

Respe ctfully advised, 
V !VI AN JVI. LEWIS, 

V.-C. 

E. R. W ALI(ER, 
C. 

10 
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NOTICE OF APPEAL. 

Filed December 24, 1927. 

IN CHANCERY OF NEvV JERSEY. 

Between 60/444. 

R. H. PERRY & Co., On Bill, &c. 

Complainant, Notice of 
and Appeal. 

BURNS BROTHERS, Sat Below: 
VIVIAN l\tl. Defendant. 
LEWIS, V.-C. 

The defendant, Burns Brothers, a corporation, 
hereby appeals from the final decree of the 

2 0 Chancellor, advised by Vice-Chancellor Lewis, in 
the above-entitled cause on November 15, 1927, 
and from the whole and every part thereof, to the 
Court of Errors and Appeals in the last resort in 
all causes. 

Dated December 21, 1927. 

l\ticCARTER & ENGLISH, 
Solicitors for and of Counsel 

with Defendant. 
30 

40 

I conceive there is good cause for appeal 1n 
the above-entitled cause. 

ROBE-RT H. McCARTER, 
Of Counsel with Defendant. 
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PETITION OF APPEAL. 

Filed December 23, 1927. 

New Jersey Court of Errors and Appeals 

Between 10 

R. H. PERRY & Co., 
On Appeal 
from 

Complainant-Respondent, Chancery. 
and Petition of 

BURNS BROTHERS, Appeal. 
Defendant-Appellant. 

The petition of Burns Brothers, a corporation, 
respectfully shows that your petitioner finds itself 20 
aggrieved by a final decree made in the Court of 
Chancery by his Honor Edwin Robert Walker, 
Chancellor of the State of New Jersey, advised 
by Vice-Chancellor Lewis, on the 15th day of No-
vember, 1927, in that said decree orders and ad-
judges that the defendant in the cause, Burns 
Brothers, its officers, agents and servants, be en-
joined from engaging directly or indirectly, as 
principal, agent or investor in the business of 
buying, selling or delivering coal for consumption 3 0 
within the limits of the City of Jersey City, until 
the first day of :March, 1940, with the proviso that 
such restraint shall not be deemed in any ·way to 
bind or affect vVilliam Horre & Co., of Hoboken, 
or the interest of the said defendant, Burns 
Brothers, therein, and that the restraint therein 
decreed shall be deemed to include and prohibit 
sales by the defendant, Burns Brothers, directly 
or indirectly to Jersey City dealers for sale to 
consumers within the llmits of the City of J er- 40 
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sey .. City, and that it adjudges that th e said 
defendant, Burns Brothers, be enjoined and re-
strained thereafter from directly or indi rectly 
selling coal to Francis A. 1Iunt and Fra nk R. 
Leucht, partners doing business as Hunt & 
Leucht, and delivering the same to the said firm 

lO of Hunt & Leucht, or anyone on their behal f, for 
consumption within the limits of Jersey City, 
and that said decree further orders that the de-
fendant, Burns Brothers, account to the com-
plainant for all sales of coal made by it since 
March 1, 1920, to Jersey City dealers for con-
sumption within the limits of the City of J ersey 
City, including all sales made to said Fran cis A. 
Hunt and Frank R. Leucht, partners doing busi-
ness as Hunt & Leucht, and in that said decree 

20 directs that it be referred to James J. Murp hy to 
take and state such account, and in that said de-
cree directs that the said defendant, Burns 
Brothers, pay the complainant the costs of this 
suit to be taxed, including a counsel fee. 

And your petitioner appeals from the said de-
cree, and from every part thereof, on the ground 
that no such decree should have been entered, 
and that it should have directed that the com-
plainant's bill of complaint be dismissed. 

30 Your petitioner therefore prays that the said 

40 

decree may be reversed, set aside and for nothing 
holden, and that your petitioner may have such 
relief in the premises as to this Honorable Court 
shall seem meet. 

McCARTER & ENGLISH, 
Solicitors for and of Couns el 

with Appell ant. 
RoB ER'I.' 11. 1YicCARTER, 

Of Counsel. 
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ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

R. H. PERRY & Co., 
Complainant-Respondent, 

and 

BURNS BROTHERS, 

Defendant-Appellant. 

On Appeal 
from 
Chancery. 

Answer to 
Petition of 
Appeal. 

R.H . P erry & Co., the complainant-respondent 
above-named, joins issue on the petition of ap-

10 

peal of the defendant-appellant Burns Brothers. 20 

11:cDERMOTT, ENRIGHT & CARPENTER, 
Solicitors for and of Counsel 

with Respondent. 

30 
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New Jersey Court of Errors and A·ppeals 

Between 

R.H. PERRY & Co., 
Complainant-Respondent, 

and 

BURNS BROTHERS, 

Defendant-Appellant. 

On Appeal 
from 
Chancery. 

Sat Below, 
VIVIAN M. 
LEWIS, V.-C. 

BRIEF FOR DEFENDANT-APPELLANT. 

On the 16th of January, 1920, an agreement be-
tween Burns Brothers, a New Jersey corpora-
tion, Ralph H. Perry, acting for the benefit of a 
new corporation ( the complainant in this cause) 
to be thereafter organized and Ralph H. Perry, 
acting as manager of an underwriting syndicate 
was entered into containing several provisions, 
including an agreement by Burns Brothers to 
sell to the proposed ne-w corporation, the coal 
business then conducted by it at its Communipaw 
avenue and Jersey avenue yards in Jersey City. 
The thirteenth clause of this agreement provides 
as follows: 

'' 13. Seller Burns Brother agrees not to 
engage, directly or indirectly, in the busi-
ness of buying, selling or delivering coal 
for consumption within the limits of the City 
of Jersey City and the territory adjacent 
thereto which may be conveniently served by 
wagon deliveries from J crsey City, for a 
period of twenty years from the time of 
passing title hereunder, and further agrees 
to procure like contracts to be approved by 
counsel for the N evv Company, binding for a 
period of ten _years, the following indivi-
duals:'' 
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This agreement was subsequently consumma ted 
among other things, by the delivery to the com-
plainant, the proposed new corporation which in 
the meantime had been organized under the laws 
of the State of Delaware, of a bill of sale dated 
the 1st of March, 1920, under the corporate seal 
of Burns Brothers and signed by its pr esident 
and attested by its secretary (Exhibit 0. 3). 

This bill of sale thus expresses the idea of 
the thirteenth clause in the contract, namely: 

"8. Seller for itself, its successors and 
assigns, hereby covenants not to engage, di-
rectly or indirectly, as principal, agent or 
investor in the business of buying, selling or 
delivering coal for consumption within the 
limits of the City of Jersey City and the 
territory adjacent thereto which may be 
conveniently served by wagon deliveries from 
Jersey City (not including, however, the City 
of New York) for a period of _ twenty year s 
from the date hereof. 

Nothing herein contained, however, shall 
be deemed in any way to bind or affect Wil-
liam Horre & Co. of Hoboken or the int er-
est of Burns Brothers therein.'' 

The ninth clause of the bill of sale provid ed 
for further assurance 

'' for the purpose of effectuating this in-
strument and to do all such further acts and 
things as may be reasonably requested by 
tlrn buyer for the purpose of carryin g in' :) 
full effect this instrument as well as th e 
agreement made by the seller vvith Ralph H. 
Perry for the benefit of buyer, dated Jan -
uary 16, 1920." 

It does not appear that the bill of sale ( ac--
compm1ie.-J as it was by an assignment of lea ses 
of the two yards (Exhibit C. 4) ), did not in all 
ways ~ffectuate the intention of the partie s in 
making it, and the law presumes, therefore, that 
a biJI of sale or deed made and accepted in ful-

3 

fillmr:nt of an executory contract, fully expresses 
the final intention of the parties as to so much 
of the contract as it purports to execute. Blum 
v. Parson Manufacturing Co., 80 New Jersey 
Law 390; Davis v. Clark, 18 Vroom 338. 

The complainant, entirely ignoring the bill of 
sale, filed the bill of complaint in this cause, rely-
ing wholly upon the contract, setting up certain 
advertisements of the defendant in the Jersey 
City papers, and seeking an injunction: 

"That said defendant, its officers, agents 
and servants, be enjoined and restrained 
from engaging, directly or indirectly, in the 
business of buying, selling or delivering 
coal for consumption within the limits of 
the City of Jersey City and the territory 
adjac ent thereto which may be conveniently 
served by wagon deliveries from Jersey City, 
until March 1, 1940. '' 

Upon the filing of this bill an order to show 
cause issued with a temporary restraining order 
in the broad language of the thirteenth para-
graph of the contract. Later argument was had 
upon the rule to show cause, but no determina-
tion was reached by the Court thereon, probably 
in r esponse to the contention of the complainant 
that the statits quo should be preserved until final 
hearing. 

The evidence having been taken the decree in 
favor of the complainant which is here the sub-
ject of appeal, was made. 

• 
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I. 
The eighth clause of the bill of sale above-

quoted, seeking to limit and restrain the defend-
ant from engaging directly or indirectly as prin-
cipal, agent or investor in the business of buying, 
selling or delivering coal for consumption within 
the limits of the City of Jersey City and the 
territory adjacent thereto which may be con-
veniently served by wagon deliveries from Jersey 
City (not including the City of New York) for 
a period of twenty years, is illegal and void, be-
cause too general and unspecific. 

It is well known that at common law, all agree -
ments that sought to restrain freedom of trade, 
particularly in the necessities of life, like coal, 
were void, as being in restraint of trade. ,Vhat-
ever be the rule in other states, it is too well 
settled to be longer questioned that in New 
Jersey, the true principle is that a contract re-
straining one's activities, and therefore in re-
straint of trade, is legal insofar as the restraint 
is necessary for the protection of the covenantee 
in the carrying on of his, its or her busin ess, 
and not so far as to interfere with the interest s 
of the public. Any restraint that goes beyond 
such fair necessity is illegal. Trenton Potteri es 
Co. v. Oliphant, 58 N. J. Equity 506; Rosenbaum 
v. U. S. Credit System Co., 65 N. J. 'Law 25:5; 
Fleckenstein v. Fleckenstein, 76 N. J. Law 613. 
This is the modern view and harmonizes with 
the larger horizon which modern methods have 
given to the scope of a business enterprise. 
Under this rule, no empiric limitation of time or 
space can be assumed. Everything depends 
upon the extent of the business that the cove-
nantee seeks to protect, and the necessity in a 
given case of the proposed protection by the 
given covenant. 
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Under this rule, a limitation either in t~me or 
space , or both, may or may not be valid, de-
pending upon the circumstances of the case, _and 
the quantum of protection necessary and requue_d 
for the protection of the covenantee. Hence, if 
there be a limitation as to time, but too broad 
a territory is sought to be included, the cove-
nant cannot stand. Wyder v. Milhomme, 96 N. J. 
Law 500. In other words, as succinctly stated 
by Vice-Chancellor Leaming in American Ice 
Company v. Lynch, 74 N. J. Eq~ity 298, ~' ~he 
territory of restraint and the period of restraint 
must be reasonable.'' See also Oregon, Steam 
Navigation Co. v. VVinsor, 87 U. S. 64; Game-
well Fire Alarm Tel. Co. v. Crane (Mass.), 35 
N. E. 98; 13 Corpns Juris, Section 415. 

It has moreover been uniformly held, for the ' ' . purpose of enabling the Court to ascertain 
whether or not the restriction is reasonably neces-
sarv for the protection of the contractee, that 
the., contract must be specific and certain in its 
terms. 

In 13 Corpus Juris, page 488, we find, speaking 
of valid provisions contained in contracts re-
strain ing freedom of action in trade : 

"The contract must be sufficiently spe-
cific to permit the determination of whet~er 
its effect is reasonable. In North Carolina 
H lrns been held that the limitation as to 
~p:iee must be set out with the same definite-
1wss as would be required in a deed of con-
veyance.'' 

The case in North Carolina referred to is that 
of Shute v. II eath, 42 Southeastern Reporter 
704. There the Court, speaking of contracts 
restricting activity in trade, said: 

'' There must be a definite limitation as 
to space and the reasonableness of such 
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limitation will depend upon the nature of 
the business and good will sold.'' 

The Court then quotes from the contract which 
provided that the defendant, after selling' to the 
pfaintiffs a tract of land and machinery ao-reed 

. 1 ' 0 ·wit 1 them that they-
'' W?uld not ~re~t, conduct, or carry on the 
?usine~s o~ g1nn1ng and baling cotton or mak-
ing brick in any t~rritory now occupied by 
them, or f ro1n which they secure their pa-
~ronage, so as to compete with them or in-
J1:re. their business in any of the lines of 
g:nning and baling cotton or making brick, 
mther for ourselves, or as agents for another 
or others.'' 

It was contended that the contract ,vas too in-
definite. The Court said: 

'',Ve think the motion must be allowed 
~he _infirmity of the contract does not con~ 
sist in the reasonableness as to the extent 
of territory in which the plaintiffs were 
t?. conduct their business free from compe-
~1t~on on. the p~rt of the defendants, but it 
is 1n the 1ndefin.1teness of that territory. No 
rule can be laid down by which the area 
can ~e made certain. o instructions could 
be . given, even to an expert surveyor, hv 
which he could define the abounds of the 
space_. It is without shape-without course 
or dis~ance from any object or pointer. 
The fixi~g of the bo~1nds would depend upon 
the testimony of W1tnesses, each testjfyi:~ :;· 
as to what he knew as to who were the pa-
t~ons of the plaintiffs, and where they re-
sided. The attempted enforcement of such 
c_ontracts would, in the nature of things be 
l~lrnly to produce litigation between the' as-
sign_or and ~ssignee as to the extent of the 
terntory wit~ the probability that large 
numbers of ,vitnesses would be called, and 
great expense incurred both by the litigant8 
and the publfc. A retrospect of the course 
of the law 1n respect to contracts in re-
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straint of trade confirn1s us in the view we 
have taken of the contract in the present 
case as to the limitation as to space therein 
set out· that is that the agreement that the 
limi ta ti~n as t~ space shall be so definitely 
set out in the contract as that the bounds 
must be determined by the same rules as 
apply to the description of real est~te 111 
deeds. Contracts in general restraint of 
trade with English-speaking people~ have 
always been void; and while the doctrine has 
been in modern days modified to the exte~t 
of permitting such contracts, to operate 111 
limited territory, to be made and enforced, 
yet in all the cases we have found, except 
one hereinafter ref erred to, the space has 
been definitely fixed in the contract, with as 
much certainty as is required in the des:rip-
tion of deeds. The evil consequences likely 
to flow from such contracts to the parties, 
as vvell as to the public, induce us to con-
true the requirement of definiteness as to 

space strictly, and that the contra?ts. them-
selves shall set out such a description as 
shall be definite without the aid of testi-
mony dehors, except such as is allowed in 
establishing the boundaries to real estate 
conveyances.'' 

In Hoff v. Leneerman, 143 Ill. Appeals 170, an 
action ,vas brought to recover damages for al-
leged violation of a written contract, by which 
tl1e defendant agreed that he would not '' run or 
lrnve any interest in any engine, threshing ma-
chjne or corn sheller for a term of three years 
from date, in the territory contiguous to Guthrie, 
Illinois.'' The Court sustained a demurrer to 
the complaint, based upon the indefiniteness of 
the territory within which the restraint was, by 
the contract, sought to be imposed. The Court 
said: 

"'\Ve are of opinjon that the action of tho 
trial court wa proper. It is a well settled 
rule that contracts in partial re traint of 



8 

trade, if reasonable as to time, place and 
terms, are not in violation of public policy 
and are valid and binding. Southern Fire 
Brick Co. v. Sand Co., 223 Ill. 622. By the 
terms of the present contract, appellee 
agreed not to run a corn sheller 'in the ter-
ritory contiguous to Guthrie, Illinois.' The 
word contiguous is defined as 'adjacent, in 
actual contact, touching, near.' Am. & Eng. 
Law, Vol. 7, 79. 

"It is obvious that the word when em-
ployed as descriptive of territory, renders 
the extent or scope intended to be included 
thereby, so indefinite as to make it impo s-
sible to determine with certainty whether the 
restriction provided by the contract is rea-
sonable as to place, or whether or not 
appellee had violated the same. For this 
reason we are constrained to hold that the 
contract is void for uncertainty, and in-
capable of enforcement.'' 

In no court has this rule been more strictly 
adhered to than in the Court of Chancery of 
this State. 

In Messing er v. Franzblau, 118 Atl. Reporter 
260, a contract had been made by which the 
defendant agreed: 

'' I myself, or my husband, will not open, 
conduct or be employed or interested in any 
way in any store selling at retail those 
things. which are usually sold by a grocery 
or delicatessen store within an area of rt 
least ten city blocks of above described 
store for a period of five years.'' 

A business had been opened in claimed viola-
tion of the agreement, and within the prohibited 
ten city blocks. Vrcm-CHANCELLOR BACKES in 

' denying relief, said: 
"The restrictive words 'within an area of 

at least ten city blocks,' are as elastic as 
city blocks are variant. There is no uni-
formity in city blocks, as is well ln10-wn. If 
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'city blocks' has a technical meaning, it has 
not been brought to my attention. The 
language does not permit of the construc-
tion that ten blocks lineally measured along 
Bloomfield avenue was intended. If that 
had been the case, it would have been a 
simple matter to have said so. Obviously 
the parties were not so minded, for then 
there would be no violation of the covenant 
if the covenanter engaged in trade in the 
next cross street one block removed from 
Bloomfield avenue. That would be a greater 
grievance than the one now complained of. 
Then, too, the limitation of the covenant to 
the 'area' of the blocks precludes the lineal 
measurement. It seems to me, therefore, 
that the covenant is not violated if the de-
fendant's store is beyond, as it is, the area 
of the ten blocks immediately surrounding 
the protected store. This view may not fully 
meet the understanding of the complainant, 
but it does fulfill the intention of the parties 
as expressed in the covenant.'' 

In T sa11gas v. Broogos, 95 N. J. Equity 499, 
a party covenanted that he would not enter the 
restaurant business "within ten city blocks" of 
the complainant's place of business. The com-
plainant sought an injunction to restrain the 
defendant from engaging in the restaurant busi-
ness at the designated place, or any other place 
within ten city blocks of the complainant's busi-
ness. VrcE-CHANCELLOR CHURCH, in declining re -
lief, said: 

"It seems to me that, in so far as this 
court is concerned, the question is res ad-
jitdicata, under the case of }i1essinger L 
Franzblau, whi ch was decided by Vice-Chan -
cellor Backes and reported in 118 Atl. Rep. 
260. 

"In that case the covenant was not to en-
gage in the same business within an area 
of ten city blocks. I cannot see that there is 
any material difference between the words 
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'ten city blocks' and .' an area of ten city 
blocks,' and I therefore feel compelled, under 
the decision above cited, to advise a decr ee 
for the defendant with costs.'' 

Again, in Weliky v. Zakrzewski, 96 N. J . 
Equity 203, a contract included a clause by th e 
seller not to resume a similar business '' within 
a radius of ten city blocks, for five years, east, 
west, north or south.'' An injunction was sought 
to prevent a violation thereof, VICE-CHANCELLOR 
CHURCH declined to grant an injunction, saying: 

'' The principle involved in this case was 
decided in Messinger v. Franzblau (N. J. 
Ch.), 118 Atl. 260. I, myself, filed an opin -
ion in a case very similar to this in Tsangas 
v. Broogos, 123 Atl. 247. There is a slig_ht 
variation in the wording of these restric-
tions, 'ten city blocks,' and 'area of ten 
city blocks,' and in the instant case, 'within 
a radius of ten city blocks, north, east, south 
and west' changes the situation which ha s 
been decided in the other cases. Moreover , 
there is another reason why this injunction 
should be denied. The business that was sold 
was in Newark; the business that the de-
fendant reopened was in Irvington. Irving-
ton is not a city, but a town, and how can 
one measure in the Town of Irvington auy 
distance by city blocks 1 

"I shall therefore deny the motion for th e 
injunction.'' 

The covenant in the instant case, so far a J 

space is concerned, prohibits the buying, selling 
or delivering coal "within the limits of the City 
of Jersey City, and territory adjacent thereto 
which may be conveniently served by wagon 
deliverie s from Jersey City.'' 

Observe that it is one covenant excludin g 
"Jersey City and the territory adjacent thereto, 
which may be conveniently served by wagon 
deliverie s from Jersey City.'' Now the word 
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" adjacent" is of itself flexible and uncertain in 
meanrng. In the Standard Dictionary it is de-
fined as 

"lying near, close at hand, adjoining, bor-
dering.'' 

In W ebst er's, it is defined as that which is 
' ' near or bordering upon, adjoining.'' 

In the Century Dictionary, it is defined as 
'' contiguous, adjoining.'' 

I n B ouvier's Law Di ctionary tt is defined as 
"n ext to, or near, neighboring." 

In 1 Corpus Juris, at page 1196, it is said: 
"The natural and primary meaning of the 

word is near to, or neighboring. It is not 
inconsistent with the idea of something in-
terv ening, and has been defined as lying near 
to but not actually toue;hing, in the vicinity 
or nejghborhood of. 

'' How ever, it is often used in the sense of 
adjoining, abutting, or touching, and the pur-
pose of its use is to be gathered from the 
r ont ext. 

"The term is a relative and not a definite 
and absolute one, and the exact meaning of 
th e word is determinable principally by the 
cont ext jn which it is used, and the facts 
of each particular case, or by the subject 
matter to which it is applied and the object 
whirh the legislature is seeking to carry 
out." 

In Ii ewey, County Tr easitr er, v. Cudahy Pa ck-
ing Co., 269 Fed eral Reporter 21, the Circuit 
Co11rt of Appeals for the Eighth Circuit held 
tltat th e word "adjacent" as us ed in a statute 
authorizing cities to attach property outside the 
city limits, but adjacent thereto, has a broader 
meaning than contiguou s, and signifi es also 
uejghborin g, or in close proximity, although not 
1.onc·l1ing. 
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rrhese definitions indicate how flexible is th e 
L.Yleaning of this particular word, "adjacent," but 
the far greater uncertainty arises from the words 
"which may be conveniently served by wagon 
deliveries from Jersey City." The date of th e 
bill of sale is March 1, 1920. Since then, we 
know that trucks have largely superseded _th e 
use of wagons, and, of course, the radius of con-
venient delivery has become thereby greatly en-
larged. The yardstick measuring the extent of 
the excluded ar~a is, however, fixed by the con-
tract, as that which might, on the first day of 
March, 1920, be conveniently served by wagon de-
liveries. There is no fixed and determined rul e 
by which the limit of convenient service can be 
ascertained. What one zealous driver could do 
with an energetic, well-fed team, would not apply 
to a lazy, disinterested driver controlling a slow 
and unambitious team. 11:oreover, assuming th e 
certainty did exist with reference to that, how 
could such certainty be ascertained in 1930, or 
1935, or 1940, the period during which this slid-
ing, unspecific, uncertain rule for ascertaining 
the extent of the territory is to govern 1 

II. 
Nor can it be claimed that the covenant can 

be divided and the restraint applied to JerfeJ 
City alone. 

Such a suggestion would necessarily only be 
available when the Court can conclude that th e 
covenant is divisible. This contention, however, 
cannot here pr evail. The contract is one and 
entire. It provides for a sale by Burns Brother s 
of its Jersey City business, including its good 
will, to be paid for in a giv en quantity of capital 
stock, and is accompanied by the clause seekin g 

13 

to confine the future activities of the defendant, 
not 01..!v to the limits of Jersey City, but also 
the ter~itury adjacent thereto, which may be 
conveniently served by wagon deliveries from 
J er sey City. The two localities-Jersey City and 
the adjacent territory that can be conveniently 
served-are not stated in the disjunctive, but 
make a composite whole, and in such a situation 
the courts have declined to apportion the cove-
nant and validate it so far as it is legal, and 
ignore the balance. 

The distinction is plainly brought out in the 
opinions of the Court of Chancery and the Court 
of Errors in the Potteries case. In the court 
below, Vice-Chancellor Grey (56 N. J. Equity 
680, 720), construed the words of the covenant 
there under consideration "within any State of 
the Unit ed States, or within the District of Co-
lumbia, except the State of Nevada and the terri-
tory of Arizona'' as one contiguous area, and 
dPclin ed to consider it as divisible, admitting 
tha t in a large number of cases where covenants 
naming two or more separate areas of exclu-
sion, th e courts have enforced them as to one, 
notwithstanding that as to other space it was 
unreasonable, saying that in all these cases the 
several character of the valid stipulations as dis-
tinct from the invalid ones, is apparent in the 
contract as expressed by the parties themselves, 
sn that the Court is not called upon to give a 
construction to ambiguous phrasing, and per-
ltaps jmpose upon the contractors a stipulation 
to which they ·would not have agreed. 

Thi s Court, however, (58 N. J. Equity 507, 
518) read the language of the covenant differ -
entl y, Chief Justice 1-fagie saying: 

'' I have reached the conclusion that, with-
out- doing any violence to the language or 
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straining its import, it may be, and ought 
to be held to be a divisible description, em-
bracing not one whole area but several areas 
disjunctively described. * * * Looking at 
the subject of the contracts, their presumed 
intent and the purpose of any agreement to 
restrain respondents from engaging in a 
competitive business, the description can be 
read as applicable disjunctively to different 
ttreas, as within the State of ]\1:aine, within 
the State of New Hampshire, or within the 
State of N e,v ,Jersey, etc.'' 

This conclusion was reached after calling at-
tention to the fact that '' the area or areas within 
·which the restraint upon respondents is engaged 
for in these contracts, is described as being not 
as stated in the opinion below within any State 
0/ the United States of America, but 'within any 
State in the United States of America.' '' 

Reliance ·was had by the Court of Errors, and 
strong emphasis laid upon the English case in 
the Court of Appeal of E. Underwood & Son v. 
Barker, 1 Law Reports Ch. (1899) 300, where the 
covenant was not to engage in a similar busi-
ness "in the United I(ingdom or in France, or 
in the I(ingdom of Belgium, or Holland, or in 
the Dominion of Canada.'' Because of this 
language in the djsjunctive, the Court of Appeal 
held that the covenant was a separable one, and 
noi unreasonable so far as it applied to the 
Fnjted JGngdom. Reliance by the court belm-r 
was had in the Fleckenstein case, 76 . J. Law 
613. That case really helps us, for the Court con-
strued a contract forbidding trading five hun-
dred miles from Jersey City, as meaning, ex 
necessitate, in ,T ersey City or five hundred miles 
from it, and concluded it was therefore severable. 

The subject arose again in the Court of Ap-
peals in the more recent case of Wyder v. JJ1il-
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homme, 96 N. J. Law 500, where Milh~mme_ in 
entering into a contract, undertook to bind _him-
self for the period of ten years '' not knowingly 
to aid assist or advise in any way whatsoever, ' . any business, individual, firm or corporat10n en-
gaged in the same or similar line of business.'' 
An effort was made to get the Court, following 
the Trenton Potteri .es case and the Fleckenstein 
case supra to hold that the covenant ,vas divis-' . ible, and good, so far as part of the territory 
was concerned. This Court, however, declined to 
adopt this view, saying, with reference to the two 
cited cases : 

'' in both cases the court adopted a rule 
of selective cdnstruction of the contract 
whereby it was enabled to confi~1e the opera-
tion of the contract to a territory deemed 
reasonable· in the one case the State of 

ew J erse3r, and in the other the City _of 
J ersoy City. The present covenant. admits 
of no such construction, for where it men-
tions anv territory at all, it speaks of the 
'United States of America' without any hint 
of a subdivision thereof.'' 

In a recent case in the English House of Lords, 
111ason v. Provi .dent Cloth,i,ng and Supply Co1n-
pany, £ ,im,ited, Law Reports, Appeal Cases 1913, 
page 724, there was for consideration hy tho 
Court, a contract contajning a covenant that 
bound the party not 

'' to be engaged or assist or help, either di-
rectly or indirectly, any person or persons, 
who shall be employed, whether for remu-
neration or not, by any person or persons, 
firm or firms, company or companies carry-
ing on the same or a similar business as 
aforesaid, or who shall be assisting or help-
ing, either directly or indirectly in the carry-
ing on of tbe same or a similar business.'' 
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After intimating, but not deciding that this cov-
enant was too uncertain to admit of enforce-
ment, Lord Moulton, on page 7 45, said~ 

'' It was suggested in the argument that 
even if the covenant was, as a whole, too 
wide, the court might enforce restriction s 
which it might consider reasonable ( even 
though they were not expres~ed_ in_ the coy-
enant), provided they were within its ambit. 
11y Lords, I do not doubt that the court 
may, and in some cases will, enforce a 
part of a covenant in restraint of trade, even 
though taken as a whole the covenant ex-
ceeds what is reasonable. But, in my opin-
ion, that ought only to be done in cases 
where the part so enforceable is clearly 
severable, and even so only in the cases 
where the excess is of trivial importance, or 
merely technical, and not a part of the 
main purport and substance of the claus e. 
It would in my opinion be p essimi exempli, 
if, when an employer had exacted a cove-
nant deliberately framed in unreasonably 
wide terms, the courts were to come to his 
assistance and, by applying their ingenuity 
and knowledge of the law, carve out of this 
void covenant the maximum of what he might 
validly have required.'' 

See also 22 Cyc. 866, ·where, as the result of an 
examination of the authorities it is stated: 

'' If a contract in restraint of trade is 
divisible and valid as to one part, although 
invalid as to the other, an injunction again st 
a breach of the valid part is proper." 

On thi s same principle, th e Supreme Court 
in the ver y recent case (M:ay 13, 1926,) of L ehigh 
Vall ey Railroad v. Unit ed L ead Company, 4 N. J. 
Advance Reports 1025, had occasion to consid er 
this question of the divisibility of contracts, and 
held that the conceded illegality of one feature 
of the contract there under review permeated 
and vitiated the entire writing. 
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We therefore feel confident that this Court 
cannot sustain the -action of the Court of Chan-
cery and segregate this covenant and hold it 
good so far as Jersey City is concerned. The 
complainant is seeking to enforce a particular 
contract. It cannot escape the difficulties it 
meets in so doing, by scratching out, or giving 
a new and unexpected meaning to the contract 
than that which the parties have themselves 
agreed to. The whole case made by complain-
ant in its bill is based upon the other view, and 
the Court cannot, regardless of the frame of the 
bill and the theory of the case, disregard the con-
tr act the parties made, and make a new one for 
them. 

The effort of the complainant to make a new 
contract by giving a meaning other than that 
which the parties made or upon which it relies 
in its bill of complaint, is futile. In neither of 
ihe cases in the Court of Errors and Appeals 
upon which it relied for the view that the Court 
should interpret the language so as to apply to 
J er sey City alone, vvas the contract in the con-
junctive form that here obtains. It reads: 

"wi ~hin the. limits of Jersey City and the 
ten:itory adJacent thereto which may be con-
veniently served by wagon deliveries from 
Jersey City." 

It is impossible to sever one part of this cove-
nant from the other ·without re-making the con-
t~act of the parties. So to do, ·would be to fly 
direc tly in the teeth of the decision of the Court 
of Errors and Appeals in Wyder v. Milhomm e, 
96 N. J. Law 500 ( the last word of that court 
upon questions of this character), as well as the 
other cases cited above. 

I 
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III. 
The covenant in any event can only be con-

strued as prohibiting a retail business to con~ 
sumers in Jersey City, and cannot be held as 
prohibiting the sale to peddlers in Jersey City 
from any yard the defendant may have, 9r from 
selling to any one consumer or otherwise from 
defendant's Johnston Avenue Yard. 

The proofs show that Burns Brothers were 
operating, at the time the contract was made, 
three yards jn Jersey City, namely Jersey ave-
nue, Communipaw avenue and Johnston avenue. 
The resolution (Exhibit D. 2) authorizing the 
president to make the sale reads as follows: 

"RESOLVED, That the President, at his dis-
cretion and on such terms as he may ap-
prove, is hereby authorized to dispose of the 
I-Iudson and Communipaw Avenue Yards in 
Jersey City.'' 

The bill of sale does not mention the Johnston 
avenue yard, and expressly confines its operation 
to the business carried on, and assets located at 
the Jersey avenue and Communipaw avenue 
yards. There was a complete reservation in the 
seller of whatever business it might desire there-
after to do from Johnston avenue. So plajn is 
this that in the seventh clause of the bill of sale 
the words '' which was sold to buyer'' are inter-
lined in manuscript after the words '' All the 
right, title and interest of the seller in trestles, 
pockets, buildings, lands and tenements used or 
held for use by it, or for its benefit in connec-
tion with the business heretofore carried on by 
it.'' So, too, in the fourth clause of the same 
paper, the language is "the good will of the 
business heretofore carried on by the seller at 
aforesaid yards." 

' 
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The same thing is true if we are to look at 
the contract itself, except that in the second re-
cital, at the beginning of the contract, we find 
that the Johnston avenue yard is stated to be 
'' now used exclusively for handling New York 
business, and is not now used, nor adaptable for 
use in handling Jersey City business.'' How, 
therefore, can the language of the covenant be 
extended to have any reference to any business 
that might thereafter be conducted from the 
Johnston avenue yard 1 This Court has settled 
that a ·sale, even of the good will of a business, 
does not prevent the vendor from starting a com-
petitive business in the absence of a restrictive 
covenant . Hilton v. Hilton, 89 N. J. Equity 182. 

Moreove r, the parties have, by their conduct, 
practica lly construed the covenant in this way. 

The evidence of Hunt (p. 49) and Leucht 
(p. 52) shows that they, as dealers, selling both 
to consumers and to merchants, in the latter 
part of 1922, after the bill of sale was made, pur-
chased coal from Burns Brothers, at the John-
ston avenue yard for the purposes of their 
business, and that the general sales manager and 
foreman of the complainant were aware thereof, 
and sought to lure them back to one of the com-
plainant's yards. No contradiction whatever is 
made of this fact by Mr. Perry, or anyone else. 
We, therefore, contend that the complainant, 
whatever be the correct construction of the con-
tract as between Jersey City and its adjacent 
territory, has no right whatever to prohibit 
Burns Brothers from doing any kind of business 
that they desire to do from the Johnston ave-
nue yard. 

Agajn, the language of the covenant is: 
'' not to engage * * * in the business 
* * * of selling or delivering of coal for 
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consumption within the limits of the City of 
Jersey City." 

This must mean a sale to the consumer. Mr. 
Perry's evidence shows that before, and since, 
the sale, the business carried on at the Jerse y 
avenue and Communipaw avenue yards was to 
the consumer direct, or to dealers or peddler s 
who came with their own wagons and purchas ed 
for sale to others. The covenant obviously can-
not apply to the latter class. Surely this con-
tract does not comply with the legal requirement s 
as to specificness and certainty referred to in 
the early part of this brief, if it be construed as 
permitting sales to peddlers, whose intention 
at the time of the making of the sale, is to sell 
to consumers outside of Jersey City, but to pro-
hibit such sales if the intention of the peddler be 
to sell to consumers within Jersey City's limit s. 
Such a contract would be too vagu~ and uncertain 
to be capable of enforcement. It would require 
a superintendency and censorship by the Court 
over the ultimate intention of a wholesale pur-
chaser as to the disposition of coal he buys, and 
would nece~sarily make the contract impracti ca-
ble, unascertainable and incapable of enfor ce-
ment-a construction no court will adopt, it being 
the recognized purpose to sustain rather than 
vitiate contracts. 

The very fact that the defendant's subsidiary, 
I-Iorre & Company, was not prevented from doing 
business-retail or wholesale-shows that all that 
was intended by the covenant to interdict wa s 
the sale to consumers, not to jobbers, at whole-
sale, in the territory. We are not claiming the 
right to use wagons bearing the name of Burns 
Brothers for sales at wholesale, but we do think 
that there is no basis whatever for the interdic-
tion of a wholesale business in any part of th e 
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te rritory throughout Hudson County, and of a 
r etail business as well from the Johnston avenue 
yard. 

IV. 

The most that can be claimed in any event is 
that the covenant forbids the selling or deliver-
ing of coal for consumption in Jersey City. That 
is, the sale must be to the knowledge of the 
vendor for consumption in Jersey City. 

The only sale that is interdicted, is one by a 
vendor with the knowledge that the coal sold 
will be consumed in Jersey City. The language 
is '' sold for consumption in Jersey City.'' This 
involves the idea that the vendor shares with the 
vendee the knowledge that the sale is for con-
sumption in Jersey City. A sale made to a 
peddler from any yard the defendant may now 
have, in the making of which the vendor is not 
aware that the purpose of the vendee ( the ped-
dler ) is to sell to a consumer in Jersey City, 
must necessarily be exempt from the prohibition. 

Of course, we do not concede that the cove-
nant has this narro .. w construction, but we think 
that at the wo1·st this is all that can be claimed 
for it. 

As shown in the introduction to this brief, 
originally all contracts of this character wero 
repugnant to the views of the Court because 
they tended to monopoly. The burden is upon 
one who seeks to interfere with, or restrict the 
fr eedom of trade. We feel the more inclined to 
urge this principle because of the very signifi-
cant language of the resolution of the Board of 
Directors of Burns Brothers (Exhibit D. 2, of. 
fer ed on p. G9) authorizing the president of the 
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company, Mr. Burns, to make the sale in ques-
tion. It reads: 

"RESOLVED, That the President at his dis-
cretion and on such terms as he may approv e, 
is hereby authorized to dispose of the Hud-
son and Communipaw Avenue Yards in 
Jersey City." 

Surely, a resolution authorizing the disposi -
tion of a business, will not justify the Court in 
giving an unduly broad and unnecessary con-
structi on to the contract in question. 

To summarize then, our contention is: 
1. That the broad language of the covenant 

undertaking to prohibit the sale of coal "for 
consumption within the limits of the City of 
Jersey City and the territory adjacent thereto 
which may be conveniently served by wagon 
deliveries from Jersey City'' is void as being 
unspecific, uncertain and incapable of definition. 

2. That the contract is entire and incapable 
of severance as applicable to Jersey City alone. 

3. That even if it is capable of such severance, 
it has no application whatever 

(a) To the business of any kind the defend-
ant may desire to carry on from its Johnston 
avenue yard, or 

(b) To a peddler business from any yard the 
defendant may now own or control in Jersey 
City. 

4. Even if capable of such severance, which 
we deny, as it is only sales for consumption 
within the limits of Jersey City that is inter-
dicted, the contract thus sought to be confined 
and to prohibit sales to peddlers who in turn 
might sell for consumption in Jersey City, would 
be void for uncertainty, and incapable of judicial 
enforcement. 
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5. That in the last ditch, assuming but not 
conceding the severability of the contract, the 
only sal es to peddlers that can be within the pro-
hibition of the covenant would be such sales to 
peddlers as Burns Brothers knew at the time the 
sale was made that the coal was intended for 
ultimate consumption in Jersey City. 

We presume that counsel for the complainant 
will in his brief, as he did in the court below, 
ignore the terms of the bill of sale, and fall back 
upon the quotations from the earlier agreement 
to sell. For the reasons already stated, and 
because of the authorities in this court there re-
ferred to, we contend that the Court cannot con-
sture the deed by reference to an anterior con-
t ract merged into it. 

It is true that lVIr. Perry (pp. 23 et seq.) 
und ertook to testify concerning the character of 
the business that previous to its sale Burns 
BrotheTs had carried on at the three Jersey City 
yard s ; but this testimony was rendered value-
less by his cross examination, which showed that 
he had never been at either the Johnston avenue 
or the Jersey avenue yards, and all he knew 
about the business was hearsay. But assuming 
(not conceding, however) that the contract may 
be looked at, the representation made therein as 
to what business had been carried on at the 
Johnston avenue yard, gives no basis for the 
contention that business of another kind or char-
acter could not in the future be there conducted . . ' 
111 view of the fact that there is no pretense of 
any sale of the business conducted at the John-
ston avenue yard. 

The language of the decree is : 
'' It is on this 15th day of Novemb er 1927 

on motion of l\1cDermott, Enright & Car~ 
pent er, of counsel with complainant, ORDERED, 
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AD.JUDGED and DECREED, and the Chancellor 
by virtue of the power in him vested does 
hereby ORDER, AD.JUDGE and DECREE that the 
defendant, Burns Brothers, and its officers, 
agents and servants, be and they hereby are 
enjoined and restrained from engaging di-
rectly or indirectly, as principal, agent or 
investor in the business of buying, selling 
or delivering coal for consumption within 
the limits of the City of Jersey City until 
the first day of March, 1940, provided, how-
ever, that such restraint shall not be deemed 
in any way to bind or affect William Horre 
& Co. of Hoboken, or the interest of the de-
fendant Burns Brothers therein, and that 
the restraint herein decreed shall be deemed 
to include and prohibit sales by the defend-
ant, directly or indirectly, to Jersey City 
dealers who sell to consumers within the 
limits of the City of Jersey City. 

'' FuRTHER ORDERED, AD.JUDGED and DE-
CREED, that said defendant be enjoined and 
restrained from hereafter, directly or in-
directly, selling coal to Francis A. Hunt 
and Frank R. Leucht, partners doing busi-
ness as Hunt & Leucht, and delivering the 
same to said firm of Hunt & Leucht, or any-
one on their behalf, for consumption within 
the limits of the City of Jersey City." 

The opinion of the Vice-Chancellor contents 
itself with an expression of the view that as in 
his view the covenant limiting in area and in 
time is reasonable, he concludes that the prayer 
of the bill should be granted, ignoring all of the 
questions hereinbefore argued, and which were 
raised before him. 

It is confidently submitted that the decree 
below should be reversed. 

ROBERT H. McCARTER, 
KENT & IrENT, 
ALVIN UNTERMYER, 

Counsel for Appellant. 
May Term, 1928. 

Jltb.1 31 tttit!' <ltourt of ~rrorti anb ~pptalti 

Between 
R. H. PERRY & Co., 

Complainant-Respondent, 
and 

BURNS BROTHERS, 
Defendant-Appellant. 

ON APPEAL 
FROM 

CHANCERY. 

BRIEF FOR COMPLAINANT-RESPONDENT. 

This appeal brings up a Final Decree of the 
Court of Chancery advised by Vice Chancellor 
Lewis, restraining the defendant Burns Brothers 
from violation of a restrictive covenant not to 
engage in competing business, which covenant is 
contained in an executory contract for sale and in 
the bill of sale given pursuant thereto covering the 
sale of a retail coal business in Jersey City. 

Statement of the Case. 

On and prior to January 16, 1920, Burns 
Brothers, a New Jersey corporation, was exten-
sively engaged in the coal business in Jersey City 
and in New York City. 

Its principal business was located in New York 
City (p. 23, 1. 35). 

Its business also covered the entire city of J er-
sey City (p. 23, 1. 40). It received its supply of 
coal, both for the Jersey City busine£s and the 

ew York business, over the line of the Central 
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Railroad of New Jersey, and maintained three 
coal handling plants in Jersey City, one at Jersey 
Avenue and Morris Canal, one at Co1nmunipaw 
Avenue and lYiorris Canal, and one on the Hudson 
River at the foot of Johnston Avenue (p. 24). 

The Communipaw Avenue yard was used en-
tirely for serving peddlers-small dealers who 
take delivery at the yard in their own trucks or 
wagons. These sales are denominated '' yard 
sales" (p. 24). 

The Jersey Avenue yard was used both £or 
sales to such peddlers and as a depot for the direct 
delivery to consumers by means of Burns Brothers 
delivery equipment (p. 24). 

The yard at Johnston Avenue and the Hudson 
River (which is a part of the Central Railroad 
terminal close to its ferry to New York) was used 
entirely for New York deliveries, i. e., for carting 
the coal to New York for direct delivery or by 
New York dealers taki g the coal from the yard 
and delivering to New York customers (p. 24, 
I. 35). 

In January of 1920, Ralph H. Perry entered 
into contracts with several coal dealers doing 
business in Jersey City, for the purpose of acquir-
ing their plants and businesses in the interest of 
a New Company to be organized by him, he acting 
for himself and as manager for an Underwriting 
Syndicate which was to furnish the cash capital or 
so much thereof as should not be furnished by the 
selling corporations. 

These selling corporations included the defend-
ant Burns Brothers and E. L. Young Company, 
which latter Company had a yard in Jersey City 
from which it sold to customers both in the City 
of Jersey City and in the City of New York. 

These agreements to purchase included only the 
Jersey City business of Burns Brothers and plants 
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serving the same, but included the entire business 
of E. L. Young Company both in Jersey City and 

ew York. 
nir. Perry, in turn, agreed to sell to Burns 

Brothers the New York business and equipment 
acquired from E. L. Young Company. 

The contract between Burns Brothers and 
Perry is printed at page 7 of the case. 

The contract of E. L. Young Company with 
Perry is Exhibit C-5, page 9 of exhibits. 

The Burns Brothers' contract recites that Perry 
and associates are about to organize a corporation 
(p. 7) 

'' for the purpose of carrying on the business 
of buying and selling coal in the City of Jersey 
City, N. J., and adjacent territory''; ... 
that '' Burns Brothers is engaged in such 
business in the City of Jersey City as well 
as in the City of New York and adjacent ter-
ritory, operating two yards and pockets for 
handling its Jersey City business located at 
the foot of Jersey Avenue and also on Com-
munipaw Avenue near Garfield Avenue, Jer-
sey City, respectively; and also operating a 
certain other yard and pockets located on 
Johnston Avenue, Jersey City, within the 
terminal yards of the Central Railroad of 
New Jersey, which latter ya.rd and pockets 
are now used exclusively for handling New 
York business of Burns Brothers and are not 
now used nor adaptable for use in handling 
Jersey City business"; ... 
that "the New Corporation expects to acquire 
the business, property and good will of E. L. 
Young Company, which business as now con-
ducted includes sales and deliveries both in 
the City of Jersey City and the City of New 
York" ... 
that "it is desirable that the New Company 
confine its operations, as far as practicable, to 
the City of Jersey City." 
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The agreement then provides: 

(1) That it is "understood to be for the 
benefit of the New Corporation when organ-
ized as fully as though a party hereto, and 
said New Corporation when organized will 
be entitled to receive all benefits hereunder 
and will assume all obligations hereof." 

( 2) Seller ( Burns Brothers) agrees "to 
sell to the New Corporation and transfer by 
proper instruments of transfer all its interest 
in lands, leaseholds, trestles, office furniture 
and :fixtures, tools, and parts, and other :fixed 
assets ( as hereafter defined), owned or oper-
ated by it at its two aforesaid yards located 
on Jersey Avenue and Communipaw Avenue 
near Garfield Avenue and used in connection 
with its Jersey City business; also all its 
Jersey City customers' books of account and 
all other books and records relating to the 
two Jersey City yards last aforesaid and 
Seller's Jersey City business." ... 

''. . . all the good will of the coal business 
now conducted by it in the City of Jersey City 
and vicinity, meaning to include therein all 
sales where ultimate delivery is made to con-
sumer in Jersey City or adjacent territory 
(not including New York)." 

( 3) The Seller ( and Underwriters to the 
extent that the Seller did not so elect) agreed 
to pay to the New Company for working cap-
ital a total sum equivalent to forty-five cents 
per short ton of Seller's average annual ton-
nage as defined in the agreement. 

In consideration of the premises, Perry 
agreed that the New Company would issue 
to the Seller, Burns Brothers, 8% preferred 
stock equal at par to the appraised value of 
the physical assets and the cash contributed, 
and common stock without par value in an 
amount to be determined on the basis of 
Seller's annual average tonnage to be deter-
mined by audit of Seller's books. 
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It was also agreed that the New Company 
should transfer to Burns Brothers all the 
o·ood will of the New York business to be ac-
~uired from th~ E. L. Y ou1~g. Company and 
the delivery equipment perta1n1ng ther~to, for 
which Burns Brothers agreed to pay 111 cash 
:fifty-five cents per ton for the average annual 
tonnage of the New York business, to be as-
certained in the same manner, and also the 
appraised value of the New York delivery 
equipment. 

Paragraph 13 of the contract (p. 17) provides: 

'' Seller Burns Brothers agrees not to en-
o·ao·e directly or indirectlv, in the business of 
I:, 0 ' • . 
buying, selling or deliyer1ng coa~ for con-
sumption ,vi thin the limits of the City of J er-
sey Citv and the territory adjacent thereto 
,Yhich ri'iav he conveniently served by wagon 
deliveries· from Jersey City, for a period of 
hventy years from the time of passing title 
hereunder'' . . . 

'' This paragraph does not affect the inter-
est of Burns Brothers in William Horre & 
Company.'' 

Paragraph 15 provides: 
"It is mutua1lv agreed that the New Com-

pany, its successors or assigns, will immedi-
ately upon its organization, execute an agree-
ment not to engage directly or indirectly in 
the business of buying, selling, or delivering 
coal for consumption within the limits of the 
City of ew York, said agreement to be iden-
tical in all other respects with the covenant 
of Burns Brothers contained in paragraph 13 
above, with th e exception that the New Com-
pany shall lza,ve. the right to sel~ coal t? 
wagons corning fro1n New Yark City or vi-
cinity." 

The complainant herein is the New Company 
organized pursuant to the above agreement, and 
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duly assumed all obligations of the Perry contract 
(p. 25). 

The physical assets of the yards were appraised 
and the tonnage or volume of sales from each 
yard determined and title passed March 1, 1920, 
at which time Burns Brothers, among other 
things, delivered a bill of sale and assignment 
(Ex. C-3, p. 1 of exhibits), transferring to R. H. 
Perry & Co. (1) all goods and chattels identified 
by an inventory; (2) all outstanding contracts of 
the Seller for the purchase of coal or other prop-
erty or supplies incidental to the business of its 
two yards located at the foot of Jersey Avenue, 
Jersey City, and also at Communipaw Avenue 
near Garfield Avenue, Jersey City, subject to pay-
ment of the unpaid contract price of such prop-
erty not then delivered; (3) all outstanding con-
tracts of the Seller for the sale of coal for deliv-

. ery to customers in the City of Jersey City; ( 4) 
the good will of the business heretofore carried 
on by the Seller at aforesaid yards, together with 
the right to retain Seller's name upon the office, 
structures, wagons and trucks transferred; ( 5) 
all outstanding book accounts due to Seller for 
coal heretofore sold by Seller from the aforesaid 
yards (subject to an accounting therefor); (6) all 
books of account, muniments of title, mailing lists 
and business records of every kind and descri p-
tion belonging to the Seller and relating in any 
way to the business theretofore carried on by it 
at the aforesaid yards; (7) all the right, title and 
interest of the Seller in trestles, pockets, build-
ings, lands and tenements used or held for use 
by it for its benefit in connection with the busi-
ness heretofore carried on by it, which was sold 
to buyer, etc. ; 

(8) "Seller for itself, its successors and 
assigns, hereby covenants not to engage, di-
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rectly or indirectly, as principal, ag~n t or 
investor in the business of buying, selling or 
delivering coal for consumption within the 
limits of the City of Jersey City and the ter-
ritory adjacent thereto which 1;11ay_ be con-
veniently served by ,vagon dehvenes fr?m 
Jersev City (not including, however, the City 
of N ~w York) for a period of twenty years 
from the date hereof. 

Nothing herein containe~, however, sh~ll 
be deemed in any way to bind or aff~ct Wil-
liam Horre & Co. of I-Ioboken or the interest 
of Burns Brothers therein. 

(9) Seller further covenants to execute all 
such further instruments as may be requested 
by the Buyer from time to time in c~nfirm~-
tion of or for the purpose of effectuating this 
instrument, and to do all such further acts 
and things as may be reasonably requested 
by the Buyer for the purpose of carrying into 
full effect this instrument as well as the agree-
ment made by the Seller with Ralph H. Perry 
for th e benefit of Buyer, da,ted January 16, 
19.20." 

Auditors submitted an audit of the average an-
nual sales of Burns Brothers at the two yards 
mentioned, which audit included yard sales as 
well as delivery sales (Ex. C-2), and such audit 
was used as the basis for closing title upon which 
the amount of capital stock delivered to Burns 
Brothers and money paid, was determined. 

Burns Brothers received on closing 688 shares 
of preferred stock and 3001 shares of common 
stock, which it retained until March 5, 1923, when 
it disposed of the same (p. 37). 

During the interval it received regular divi-
dends at the rate of 8% per annum on the pre-
ferred stock; also substantial dividends on the 
common stock ( p. 61). 

Complainant entered into possession of the 
yards and property acquired under the above 
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documents and has ever since been engaged in 
the business acquired (p. 38). 

The above agreements which were negotiated 
by Michael F. Burns on behalf of Burns Brothers 
were honorably lived up to by it during his life-
time, with the single exception of sales made to 
a firm of peddlers named Hunt & Leucht, who, it 
seems, did some business in Jersey City, as well 
as in New York. 

After the death of Mr. Burns, however, the de-
fendant corporation, under the presidency of 
Sanders A. Wertheim, publicly advertised its in-
tention of opening an office for retail sales at 
Journal Square, and that it would be in a posi-
tion after April 5, 1926, to receive orders and 
make deliveries in Jersey City (Exs. C-9, C-10 
and C-11). 

The complaint herein was filed prior to the ad-
vertised date and a preliminary restraint al-
lowed, and, on final hearing, the Final Decree ap-
pealed from was made r estraining the defendant 
from proceeding with the threatened business. 

This Final Decree is limited to the City of J er-
sey City and does not assume to cover any ter-
ritory adjacent thereto. 

ARGUMENT. 

POINT I. 

The covenant is sufficiently specific to• sup-
port the decree appealed from. 

Under this head we intend to meet the first point 
of appellant's brief. 

By agreement Exhibit C-1, page 11, Burns 
Brothers agreed to sell its yards, leaseholds and 
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other physical assets "used in connection with its 
,Jersey City business", also all its Jersey City 
customers' books of account, and all other books 
and records relating to the two Jersey City yards 
specified, and seller's Jersey -City business, and 
specifically '' all the good will of the coal business 
now conducted by it in the City of J er-sey City and 
vicinity, meaning to include therein all sales where 
ultimate deli very is made to consumers in Jersey 
City or adjacent territory (not including New 
York)", and "further agreed not to engage di-
rectly or indirectly in the business of buying, selling 
or delivering coal for consumption within the 
limits of Jersey City and the territory adjacent 
thereto which may be conveniently served by 
·wagon deliverie s from Jersey City" (p. 17). 

The covenant of the bill of sale is substantially 
identical. 

It is therefore apparent that the restrictive 
covenant is not more extensive than the business 
which was sold. 

No contention is made either in the proofs or 
argument that the restriction is unreasonable in 
either time or space. 

The stress of the argument is that the '' limits 
of the City of Jersey City and the territory ad-
jacent thereto which may be conveniently served 
by wagon deliveries from Jersey City'' is too in-
definite for enforcement. 

The decree appealed from, however, is limited 
to the City of Jersey City and does not assume 
to enforce the covenant as to adjacent territory, 
and the sole question the ref ore presented under 
this head is whether the contract is capable of 
such ''selective'' construction. 

We think the case is controlled by the following 
authorities: 
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The Trenton Potteries Company vs. Oliphant, 
58 N. J. Eq. 507, E. & A., Magie, C. J. 

In that case Oliphant & Co. were engaged in the 
pottery business in Trenton and gave an option 
to sell its busine ,ss to an individual, who after-
ward organized complainant corporation which 
brought the suit, as in the case at bar. The con-
tract of the seller was to ref rain from engaging 
in the business of manufacturing pottery ware 
"within any State in the United States of America 
or within the District of Columbia, except in the 
State of Nevada and the territory of Arizona" 
for the period of fifty years. 

It was contended that the contract was an ille-
gal restraint of trade and in any event that the 
area comprised the whole United States except 
Nevada and Arizona, and was unreasonable in ex-
tent. 

The Court said (p. 514): 

"It is of public interest that every one may 
freely acquire and sell and transfer property 
and property rights. A tradesman, for ex-
ample, ·who has engaged in a manufacturing 
business and has purchased land, installed a 
plant and acquired a trade connection and 
good will thereby, may sell his property and 
business with its good will. It is of public 
interest that he · ,shall be able to make such a 
sale at a fair price and that his purchaser 
shall be able to obtain by his purchase that 
which he desired to buy. Obviously, the only 
practical mode of accomplishing that purpose 
is by the vendor's contracting for some re-
straint upon his acts, preventing him from 
engaging in the same business in competition 
with that which he has sold. * * '" Contracts 
of this sort which have been sustained and 
enforced by courts have been generally de-
clared to be such as restrain trade, not gen-
erally, but only partially, and no more exten-
sively than is reasonably required to protect 
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the purchaser in the use and enjoyment of the 
busine s purchased, and are not otherwise 
injurious to the public interest. * ':i< * There-
upon, it is contended with great force that 
the true test of the validity of such contracts 
ju restraint of trade is to be found alone in 
their being reasonably essential to the protec-
tion of the purchm;er, and that, considering 
the vast extent of the area of some trades, 
there are cases in which a general restraint 
cannot be held to be unreasonable" ( Citing 
cases). 

The Court did not, however, consider the nature 
of the business there under consideration as re-
quiring a general restraint of trade throughout 
the United States. 

The Court said (page 516): 

"If, by the true construction, the contracts 
are divisible and bind respondents to a re-
straint in one or another of separately de-
scribed areas, and, as applied to one or more 
of such areas, the restraint is not unreason-
able, the suggested question need not be 
solved. * * * In seeking the meaning· of this 
description we are to be guided by the ordi-
nary rules of construction. We may presume 
that the contracting parties intend ed to make 
a valid contract, and, in this case, under the 
doctrine enunciated in Brewer vs. Marshall, 
that they designed to contract for a restraint 
which would be partial and not general and 
reasonable, in their judgment, for the protec-
tion of the purchaser in the enjoyment of the 
subject of the purchase. The contracts are 
to be construed so as to give th em validity, if 
such construction does no violence to their 
language, and the subject-matter of the con-
tracts is to be considered and their terms are 
to be construed in reference thereto. Here 
the transaction was the sale and purchase of 
an established business, with its good will, 
and the contracts in question were plainly in-
tended to furnish protection to the purchaser 
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1n * t~e enjo3:~ent of the things purchased. 
.. Exam1n1ng thus the description of the 

area within which the restraint agreed to by 
respondents is to operate, I have reached the 
conclusion that, without doing any violence to 
the language or straining its import, it may be 
and ought to be held to be a divisible descrip-
tion, embracing not one whole area but sev-
eral areas disjunctively described. * ,;:, * 
Looking at the subject of the contracts their 
presumed intent and the purpose of any ~gree-
ment to retrain respondents from engaging· in 
a competitive business, the description can be 
read as applicable disjunctively to different 
areas as within the State of Maine, within the 
State of New Hampshire or within the State 
of New Jersey &c., or within the District of 
Columbia, excepting &c. and such should be its 
construction. Thus read, the contracts in 
question are applicable to all the described 
areas and a.re enforceable in those of them 
within which the restraint contracted for is 
reasona~ly required for the protection of ap-
pellant in the u,se a,nd enjoyment of the busi-
ness and good will acquired from re.spond-
Pnts." (Italics ours.) 

The Court then reached the conclusion that a 
restraint beyond the area of the State of New 
Jersey was unreasonable and continues (p. 519): 

"But while it results from this view that 
the ~ontracts in question, so far as they re-
strain respondents from engaging in the same 
business in localities in which the business 
purchased by appellant of them had never 
bee~1 carried on may be opposed to public 
pohcy, it does not follow that they are wholly 
unenforceable. Contracts including distinct 
and separable obligations, some of which are 
legal and some prohibited, are enforcible as to 
such obligations as are legal." ( Citing cases) 
'' These contracts, a.s to areas described 
therein in which the acquired business had 
been carried on, may be enforced upon proper 
proofs.'' 
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In Rosenbaum vs. United States Credit System 
Co., 65 N. J. Law, 255, E. & A. 1900, Collins, J., 
an agent agreed in connection with an employment 
contract that he would not engag·e in like business 
for three years after terminating his employment. 
The employment was unlimited in territorial ex-
tent. The Court says (p. 258) : 

'' How far the ancient doctrine that con-
tracts in general restraint of trade are void 
has been modified 1 need not be discussed. The 
modern doctrine seems to be that the restraint 
may properly be made as extensive as the 
reasonable need of protection". * * * "Con-
tracts in undue restraint of trade are loosely 
spoken of in the books as illegal contracts. It 
is more accurate to style them unenforceable 
contracts. It is not against the law to make 
such a contract, or illegal to perform it. As 
was said by Chief Baron Pollock, in Green vs. 
Price, 13 Id. 694: 'It is not like a. contract to 
do an illegal act; it is merely a covenant which 
the law will not enforce, but the party may 
perform it if he choose'. In the case cited 
there was a covenant to pay £1,500 liquidated 
damages if the vendor of a London business 
should engage in like business in the cities of 
London and Westminster, or within six hun-
dred miles from them, respectively. The re-
striction as to the cities was held good, and the 
stipulated damages were awarded the plain-
tiff, although the other restriction was held 
void as unreasonable. On affirmance in the Ex-
chequer Chamber in Price 1.Js. Green, 16 Id. 
346, 1Ir. Justice Patteson said 'The restric-
tion as to six hundred miles from London and 
Westminster is only void, not illegal, and 
therefore the rest of the restriction formed a 
sufficient consideration for the agreement to 
pay £1,500'. The same distinction underlies this 
court's decision in Trenton Potteries Co. vs. 
Oliphant, * * * where a covenant by vendors 
not to engage in a like business to th~t sold in 
any state or territory except Nevada and 
Arizona, was held disjunctive and separable 
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as to place. Being good as .to New Jersey, 
where the vendors ?a.d th~ir factory, this 
court compelled, by inJunction, its perform-
anc.e. here, and refused to inquire into the 
validity of the restraint elsewhere.'' 

In Fleckenstein vs. Fleckenstein, 76 N. J. Law, 
613, E. & A. 1908, Gummere, C. J., vendor of a 
~a usage business located in Jersey City, and sell-
ing products in Jersey City and surrounding 
places, agreed with purchaser 

'' I will not .directly or indirectly engage in, 
promote or give my name to any business of 
the same kind or character as that now car-
ri~d on by said company within five hundred 
miles. from .th~ city of Jersey City, N. J., at 
any time within the period of twenty years 
from the date hereof." 

Within the time limited the defendant became 
interested in a competing business in Jersey City 
and suit was brought to recover damages. The 
trial Judge ruled that the contract was an unrea-
sonable restraint of trade and that it was indivisi-
ble and therefore unenfor(}eable even within the 
territory of Jersey City. In reversing, this Court 
says, page 616: 

• 

"By the terms of the agreement sued upon 
the defendant promised not to engao·e in a 
competing business 'within five hundr;d miles 
from t~e City of Jersey City'. Taken liter-
ally this ~ang~ag~ does not include the city of 
Jersey City within the area of protection and 
yet,_ when it is remembered that the prin~ipal 
business of the corporation was carried on in 
t~at _city, it cannot be doubted that both par-
ties intended by the words used to include it 
in the territory within which the defendant 
agreed not to carry on a competing business. 
So c?ns1rued, the contract may fairly be read 
as binding the defendant not to engage in a 
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business of the character conducted by the 
corporation 'either in the city of Jersey City 
or within five hundred miles from that city'. 
Reading it thus the description of the area 
within which the contract restrains the de-
fendant is a divisible one, embracing not one 
whole area, but two areas disjunctively de-
scribed. Assuming that the restraint con-
tracted for, so far as it embraces territory 
outside of Jersey City, is unreasonable, and 
that the contract is, to that extent, invalid, 
nevertheless, in respect to Jersey City, it was 
clearly necessary for the protection of the 
business as it existed at the time of the sale, 
and to that extent is not in opposition to pub-
lic policy and may be enforced. Trenton Pot-
teries Co. vs. Oliphant, supra. 

It is said that a construction which makes 
the area embraced in this contract divisible is 
a forced one; that the words used in the con-
tract describe an indivisible area, and ex-
press the intention of the parties in that re-
gard. I cannot think so. Ordinarily it is a 
reasonable presumption that parties intend 
to make a valid contract; that in a case like 
the present they design to provide a restraint 
which will be reasonable, in their judgment, 
for the protection of the purchaser in the en-
joyment of the subject of the purchase (Tren-
ton Potteries case, 517), and I see nothing in 
the language used by these parties which 
requires the conclusion that their intention 
was that unless the full measure of protection 
afforded to the plaintiff by the contract was 
capable of enforcement against the defendant, 
there should be no protection at all against 
competition by the latter. The construction 
of this contract which makes the description 
of the restricted area divisible is certainly a 
possible one, and it seems to me that when a 
vendor endeavors to steal from his vendee the 
business which he has sold, having in his 
pocket the moneys which were paid to him for 
it, courts should be diligent in the endeavor 
to find a way to prevent the consummation of 
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so fraudulent a scheme. As was said by Lord 
Macnaghten in N ordenfelt vs. ~1:axim, &c. Co. 
(1894), App. Cas. 573, in speaking of a case 
like the present, it seems almost absurd to 
talk of public policy in connection with such 
a case. It is a public scandal when the law is 
forced to uphold ,a dishonest act, and the pub-
lic suffers no injury in being deprived of the 
privilege of dealing with a man who is carry-
ing on his business in violation of his solemn 
engagement not to do so. 

The c01rntruction of the present contract, 
which makes the territory it embraces divisi-
ble, is, as I have said, a possible one. That 
being so, public policy, which is best sub-
served by the administration of j iistic e, re-
quires that it should be adopted." 

In Wyder vs. Nlilhomme, 96 N. J. L. 500, E. & A. 
1921, Parker, J., the covenant was against en-
gaging in business "in the ·united States of 
America". The Court said, p. 502, 

"It is claimed for appellant that the silk 
finishing bu siness is confined to a somewhat 
restricted territory, surrounding New York 
City. This, as we view it, is an important 
reason for holding that a restriction covering 
the entire nation is unreasonable as to space.'' 

The Court then proceeds to cite and follow 
Trenton Pott eries vs. Oliphant, and Fl eckenstein 
vs. Fl eckenst ein) supra, saying 

"In both of those cases the contracts exam-
ined were upheld, not because the territory 
mentioned, taken in its full extent, was not 
unreasonably large, for the plain implication 
in each case, if not the explicit declaration, 
was that if applied to all the territory, the 
contract could not stand; but in both cases 
the court adopted a rule of selective construc-
tion of the contract whereby it was enabled 
to confine the operation of the contract to a 
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territory deemed reasonable i in the one case 
the State of New Jersey; in the other the city 
of Jersey City. The present covenant admits 
of no such construction, for where it men-
tions any territory at all it speaks of 'the 
United States of America', without any hint 
of a subdivision thereof. Consequently there 
is no room for such a construction as was 
adopted in the cited cases.'' (Italics ours). 

All that wa s said in the Fleckenstein case as to 
selective construction applies with greater force 
to the case at bar. 

The covenant there was not to engage in busi-
ness within five hundred miles from the City of 
J ersey City and the Court construed that as a 
covenant not to engage in business either in the 
City of Jersey City or within five hundred miles 
from that city. 

The present covenant can with greater ease be 
construed as an agreement not to engage in busi-
ness within the limits of the City of Jersey City 
and (not to engage in the business within) the 
territory adjacent thereto which may be conveni-
ently served by wagon deliveries from Jersey City. 

The decree appealed from affects the definite 
territory of Jersey City only, so that discussion 
of the other area is unnecessary. 

J>OINT II. 

The decree properly follows the language of 
the contract and should not exclude yard sales 
to peddlers, as contended for by appellant. 

The recital of the contract of sale with purpose 
sets forth that Burns Brothers was then engaged 
in busines s in the City of Jersey City and the City 
of New York, that it maintained two specifiea 
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yards for the handling of its Jersey City business, 
also a third yard on Johnston A venue '' which 

' latter yard and pockets are now used exclusively 
for handling New York business of Burns Broth-
ers and are not now used or adaptable for use in 
handling Jersey City business"; also that "Burns 
Brothers does not now operate or control any 
other yard or pockets in the City of Jersey City 
or in territory so nearly adjacent as to permit 
wagon deliveries to customers in the City of J er-
sey City ,Xe * * and does not contemplate the op-
eration, control or interest in any such additional 
yards or pockets'' ( p. 8). 

The sale agreement in comprehensive language 
covers the leaseholds for the two yards described 
as handling the Jersey City business, and all as-
sets and books of account relating thereto, and 
also under a special heading '' all of the good will 
of the coal business now conducted bv it in the 
City of Jersey City and vicinity" with~ut special 
limitation to the two yards. 

The testimony shows that at the time of the 
sale the Communipaw Avenue yard was used en-
tir ely for sales to deal ers or peddlers, and that the 
Jersey A venue yard was used partly for yard 
sales and partly for wagon delivery sales by 
Burns Brothers equipment (p. 24). 

The audit of tonnage preceding the closing of 
title shows that about 25% of the volume of sales 
through the Jersey Avenue yard were yard sales 
(p. 39, I. 40). In other words, the entire tonnage 
of the Communipaw Avenue yard and 25% of the 
tonnage of the Jersey Avenue yard consisted of 
yard sales, which are sometimes referred to in the 
testimony as "peddlers' sales". This yard ton-
nage was expressly included in the audit which 
was made the basis of payment to Burns Brothers 
under the contract of sale. 
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Thereafter both parties apparently agreed in 
their construction of the contract and no attempt 
was made by Burns Brothers at any time to sell 
to Jersey City dealers with the single exception 
of Hunt & Luecht, who were apparently classed 
as New York peddlers. 

These sales were unknown to Mr. Perry (p. 38, 
I. 35; p. 40, I. 35). 

The decree should be affirmed. 

McDERMOTT, ENRIGHT & CARPENTER. 

J"oHN M. ENRIGHT, 

Of Counsel with Respondent. 

P andi ck Pr ess , In c., 22 Thame s St., New York, U. S. A. 
(4871) 
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EXHIBITS 
Exhibit C. 1.-Already printed as Schedule A 
attached to the Bill of Complaint, pages 7 to 18. 

Exhibit C. 2-By agreement not printed. 

Exhibit C. 3. 

I{NOW ALL MEN BY THESE PRESENTS: 
That BURNS BROTHERS, a corporation of 

the State of New Jersey, hereafter referred to as 
Seller, for and in consideration of the sum of 
One dollar and other good and valuable r0n-
sideration to it in hand paid by R. H. PERRY & 
CO., a corporation of the State of Delaware, 
hereinafter referred to as the Buyer, the receipt 
whereof is hereby acknowledged, does hereby 
bargain, sell, assign, transfer, set over, grant and 
convey unto said R. H. Perry & Co. ( of Dela-
ware), its successors and assigns, forever. 

1. All goods and chattels and personal prop-
erty of every kind and description, as more par-
ticularly enumerated in a certain inventory and 
appraisal made by Prudential Engineering Cor-
poration, dated :B7 ebruary 12th, 1920, and identi-
fied by the signatures of the i'espective parties 
hereto. 

2. All outstanding contracts made by tho 
Seller for the purchase of coal or other property 
or supplies incidental to the business of its two 
yards located at the foot of Jersey Avenue, J er-
sey City, and also at Communipaw Avenue near 
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Garfield Avenue, Jersey City, respectively, sub-
ject, however; to payment of the contract price 
therefor for so much thereof as remains to be 
delivered after the date of delivery of this in-
strument. 

This paragraph does not affect coal or other 
property or supplies ordered for any other yard 
than the two yards above specified. 

3. All outstanding contracts of the Seller for 
the sale of coal for delivery to customers in the 
City of Jersey City, together with the right to 
receive payment of the purchase price for all coal 
delivered under such contracts, subsequent to th e 
date of delivery of this instrument, for Buyer's 
own account. 

4. The good will of the business heretofore 
carried on by the Seller at aforesaid yards, to-
gether with the right to retain Seller's name upon 
the office, structures, wagons and trucks trans-
ferred hereunder, as at present, for a period of 
at least six months, the Buyer using in connec-
tion therewith its own name. 

Buyer agrees, however, to indemnify Seller 
against all claims and demands which may be 
made against Seller in any way growing out of 
the use of Seller's name by Buyer after the date 
of delivery of this instrument; and Buyer agr cw; 
to defend, at its own expense, all suits which 
may be brought against Seller to enforce all such 
claims and demands, and agrees to pay the 
amount of any such liability upon the recovery 
of final judgment against the Seller, provideu 
timely notice of the bringing of such suit and 
opportunity to defend the same, is given to 
Buyer. 

5. All outstanding book accounts due to Seller 
for coal heretofore sold by Seller from the afore-

3 

E xhibit C. 3. 

said yards, together with all moneys due and 
growing due thereon and all books of account 
and documents evidencing the same, with power 
and authority to demand, collect, sue for, re-
ceipt and give acquittance for the same in the 
name of Seller or of the Buyer, and, with Seller's 
consent, compromise and adjust the same. 

The proceeds of all such book accounts shall be 
received, held and accounted for pursuant to the 
terms of a certain contract between the Seller 
and Ralph H. Perry, dated January 16, 1920. 

Buyer may, however, at its option decline to 
accept the assignment of any or all of said book 
accounts, by written notice mailed to the Seller 
at any time before the collection thereof, and 
from time to time, in which event title thereto 
shall revert or revest in Seller and Buyer shall 
be relieved from any further responsibility with 
respect thereto, notwithstanding any efforts 
which it may have made in the meantime to col-
lect the same. 

6. All books of account, muniments of title, 
mailing lists and business records of every kind 
and description belonging to the Seller and re-
lating in any way to the business heretofore car-
ried on by it at the aforesaid yards, and the prop-
erty used in connection therewith. 

Said books and records shall be preserved by 
the Buyer and shall at all times be open to the 
inspection and use of the Seller. If, for any 
reason, such books and records are so combined 
with the books and records pertaining to other 
business of the Seller, then Seller agrees to 
deliver transcripts thereof, if required, to the 
Buyer and permit Buyer to inspect and use tlrn 
originals thereof to the extent necessary. 
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7. All the right, title and interest of the Seller 
in trestles, pockets, buildings, lands and tene-
ments used or held for use by it or for its benefit 
in connection with the business heretofore carried 
on by it, which was sold to buyer including all 
leases, leaseholds and contracts securing the 
same and all rights and easements of every kind 
and description held or controlled by Seller with 
respect there1 o, including particularly: 

Leasehold interest and term of years of Burns 
Brothers, in and to the above described premis es, 
arising out of and under a certain indenture of 
lease made by Central Railroad of New Jersey 
to Burns Brothers, dated June 15, 1910, for a 
term of ten years from the date thereof, demising 
the above described premises, therein further 

20 designated as Parcel 1 and Parcel 2, with the 
appurtenances, (together with certain other prem-
ises not affected hereby), subject, nevertheless, 
to the written consent of the lessor to the assign-
ment of said term and also subject to all the 
other terms and conditions of said lease, includ-
ing the payment of rent reserved, so far as the 
same affect said Parcels No. 1 and No. 2, which 
terms, conditions and obligations, so far as they 

30 

40 

affect said Parcels No. 1 and No. 2, are hereby 
assumed by the Buyer. 

Pending the formal consent of the lessor t0 the 
assignment of said term or underletting said 
premises, the Seller hereby grants a license to 
the Buyer to use said premises and appurtenances 
in such manner as may not be inconsistent with 
the terms of said lease, and further agrees to 
use its best endeavors to procure the consent of 
the lessor to the assignment of said terms or the 
underletting of said premises or the substitution 
of a new lease from the lessor, direct to the 
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Buyer, upon substantially the same terms as 
specified under Seller's present lease. 

TO HA VE AND TO HOLD the same for Buy-
er's own sole use and benefit, except as herein 
limited. 

8. Seller for itself, its successors and assigns, 
hereby covenants not to engage, directly or in-
directly, as principal, agent or investor in the 
business of buying, selling or delivering coal for 
consumption within the limits of the City of 
Jersey City and the territory adjacent thereto 
which may be conveniently served by wagon 
deliveries from Jersey City (not including, how-
ever, the City of New York) for a period of 
twenty years from the date hereof. 

Nothing herein contained, however, shall be 
deemed in any way to bind or affect William 
Horre & Co. of Hoboken or the interest of Burns 
Brothers therein. 

9. Seller further covenants to execute all such 
further instruments as may be requested by the 
Buyer from time to time in confirmation of or 
for the purpose of effectuating this instrument 
and to do all such further acts and things as may 
be reasonably requested by the Buyer for the 
purpose of carrying into full effect this instru-
ment as well as the agreement made by the Seller 
with Ralph H. Perry for the benefit of Buyer, 
dated January 16, 1920. 

IN WITNESS WHEREOF, the Seller, BURNS 
BROTHERS has caused its corporate seal to be 
hereto affixed and attested by its Secretary and 
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these presents to be signed by its President the 
first day of March, 1920. 

BURNS BROTHERS, 
( Corporate Seal) By M. F. Burns, Pres 't. 

Attest: Jos. V. Chambers, 
10 Secretary. 

20 

BILL OF SALE. 

BURNS BROTHERS, 
-to-

R. H. PERRY & CO. 

Dated March 1st, 1920. 

Exhibit C. 4. 

I(NOW ALL MEN BY THESE PRESENTS, 
that BURNS BROS., a corporation of the State 
of New Jersey, in consideration of the sum of 
ONE DOLLAR ($1.00), lawful money of the 
United States, to it paid before the sealing and 
delivery of these presents, the receipt whereof is 
hereby acknowledged, has sold, assigned, trans-

30 ferred and set over, and by these presents does 
sell, assign, transfer and set over unto R. fl. 
PERRY & CO., a corporation of the State of 
Delaware, so much of a certain indenture of lease 
bearing date the fifteenth day of June, one thou-
sand nine hundred and ten, made by THE CEN-
TRAL RAILROAD COJ\1P ANY OF NEW JER-
SEY to it, said Burns Bros., wherein and where-
by said Railroad Company LEASED, DEJ\IIISED 
AND TO FARM LET, to said Burns Bros., cer-

, o tain parcels of land and premises in the CITY 

• 
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OF JERSEY CITY, in the COUNTY OF HUD-
SON AND STATE OF NEW JERSEY, so far 
and to the extent that said lease relates to tho 
following described parcels, to-wit: 

"PARCEL NO. I 
That certain portion of Plot B, Block 2040, on 10 

the tax maps of the said City of Jersey City as 
more clearly shown outlined in yellow on blue 
print marked 'Plan No. (1)' hereto attached and 
hereby made a part hereof, together with the 
use of the trestle beneath the main track of the 
Lafayette Railroad adjoining the above men-
tioned portion of said Plot B, '' and 

"PARCEL NO. II 
All that certain plot known and designated as 20 Plot A, Block 60, on said tax map of said City of 

Jersey City, together with the two coal trestles 
and sidings erected thereon, as more clearly 
shown on blue print marked 'Plan No. (2)' hereto 
attached and hereby made a part hereof," 

and also all its,. said Burns Bros., estate, right, 
title, term of years yet to come, claim and de-
mand whatsoever, of, in, to, or out of said parcels 
of land and premises and to hold the same, unto 

3 0 the said R. H. Perry & Co., its successors and 
assigns, for the residue of the term therein men-
tioned, subject, nevertheless to the rents, cove-
nants, conditions and provisions therejn also men-
tioned relative thereto. 
Dated: New York, March 1, 1920. 

Attest: 
Jos. V. Chambers, 

BURNS BROS., 
by l\I, F. Burns, 

President. 

( Corporate Seal) Secretary. 
40 
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R. H. PERRY & CO., a corporation of the State 
of Delaware, does hereby agree to keep, perform, 
fulfill and observe all the conditions and cove-
nants contained in the said indenture of lease 
from The Central Railroad Company of New 
Jersey to said Burns Bros., dated June 15, 1910, 

10 so far and to the extent that said lease relates 
to said two above mentioned and described par-
cels of land and premises, so much whereof has 
been assigned to the said R. H. Perry & Co. as of 
March 1, 1920. 

20 

It is hereby stipulated that the rental for said 
parcels so taken over by the undersigned Com-
pany to be paid to the Railroad Company is at 
the rate of Two Thousand Dollars ($2,000.00) 
per annum. 

R. H. PERRY & CO. 

Attest: 
John M. Enright, 

Secretary. 

by R. H. Perry, 
President. 

THE CENTRAL RAILROAD COMP ANY 
OF NEW JERSEY hereby consents to the as-
signment of the above mentioned lease to said 

30 R. H. Perry & Co., so far and to the extent that 
said lease relates to said two above mentioned 
and described parcels of land and premises for 
and in consideration of the rental stipulated 
above to be paid by said R. H. Perry & Co. 
THE CENTRAL RAILROAD COMP ANY 

Attest: 
F. T. Dickerson, 

OF NEW JERSEY, 
By W. G. Besler, 

President. 

40 (Corporate Seal) Secretary. 
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0. IC as to form 
Jan. 3rd, 1920 
George R. Beach 
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MEMORANDUM OF AGREEMENT, made this 
2nd day of January, 1920, between E. L. YOUNG 
CO11PANY, a corporation of the State of New 
Jersey, and E. L. YOUNG (individually) here-
after referred to as ''Sellers,'' party of the First 
Part: RALPH H. PERRY, acting for the benefit 
of a New Corporation to be hereafter organized, 
party of the Second Part: and RALPH H. 
P]JRRY, acting as :Manager of an Underwriting 
Syndicate, party of the Third Part:-

Whereas, Ralph H. Perry and certain associ-
ates are about to organize a corporation under 
ihe laws of the State of Dela,vare, or such other 
State as counsel may advise, for the purpose of 
carrying on the business of buying and selling 
coal in the City of Jersey City, N. J., and adja-
cent territory; and 

"\.Vhereas, E. L. Young is engaged in such busi-
ness, operating yards and pockets at the corner 
of Pacific Avenue and Grand Street, Jersey City, 
being the Yard formerly operated by L. \Vert-
heim Coal & Coke Company, and E. L. Young 
Company is likewise engaged in such business, 
maintaining an office, with yard facilities, at the 
yard of Lehigh Valley Coal Sales Company, 
Grand Street, Jersey City, and an office at 90 
\Vest Street, Borough of Manhattan, City of 
New York; and 

\Vhereas, Sellers do not now operate or con-
trol, directly or indirectly, any other yard or 
pockets or coal business in the City of Jersey 
City or in the City of New York, or in territo1-y 
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so nearly adjacent thereto as to permit wagon 
deliveries to customers located therein and do 
not contemplate the establishment or control or 
the acquiring of any interest in any such addi-
tional yards or pockets or coal business ; and 

Whereas, it is expected that such New Corpo-
ration will be organized with an authorized cap-
ital stock of 10,000 shares of 8% preferred stock 
of the par value of $1,000,000. and 40,000 shares 
of common stock of no par value, of which au-
thorized stock, however, the amount of preferred 
stock actually issued will not exceed at par the 
fair value of the fixed assets of the Corporation 
(such as real estate, trestles, horses, wagons and 
trucks) plus the amount of cash working capital 
with which the Corporation begins business; and 
the number of shares of common stock without 
par value, actually issued, will not exceed five 
and one-third shares for each $100 of such 
working capital, and such additional amount as 
equivalent to three shares for each one hundred 
tons of estimated average annual tonnage, as 
hereafter defined; and 

Whereas, said Perry has organized a Syndi-
cate for the purpose of underwriting the obliga-
tions of divers parties to contribute to the work-
ing capital of the New Company, and is the man-
ager thereof, duly authorized to bind the sev-
eral members of said Syndicate in the matters 
hereafter specified, and which Underwriters' 
obligations said Perry does hereby personally 
guarantee :-

NOW, THEREFORE, IT IS AGREED BE-
TWEEN THE PARTIES HERETO AS FOL-
LOWS: 

1. This agreement is understood to be for ,o the benefit of the New Corporation when or-
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ganized as fully as though a party hereto, and 
said New Corporation when organized will be 
entitled to receive all benefits hereunder and will 
assume all obligations hereof. 

It is mutually understood that Ralph H. Perry 
assumes no personal obligation except to use 
his best endeavors to bring about the organiza-
tion of such corporation and if and when or-
ganized, said Perry undertakes to have such New 
Corporation assume the obligations hereof: other-
wise this agreement will not be binding on "Sell-
ers.'' 

It is further mutually understood and agreed 
that in consideration of this agreement, said 
Perry will proceed to render services and ad-
vance moneys in the promotion of such New Cor-
poration and the organization and financing of 
the Underwriters Syndicate herein referred to. 

2. Sellers agree: 
(a) To sell to the New Corporation and trans-

fer by proper instruments of transfer all their 
interest in lands, leaseholds, trestles, office furni-
ture and fixtures, books of account, tools and 
parts and other fixed assets ( as hereafter de-
fined) owned or operated by them at the afore-
said yards and used in connection with their 
aforesaid business. 

This agreement shall not be construed to in-
clude lands owned by E. L. Young adjacent to 
the pockets of the Lehigh Valley Coal Sales Com-
pany. 

(b) sell all the good will of their coal busi-
ness wherever transacted. 
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(3) Sellers and Underwriters together agree 
to pay to the New Company a total sum equi,·a- 40 



12 
Exhibit C. 5. 

lent to forty-five cents per short ton of Sellers' 
average annual tonnage, as hereinafter defined, 

· in manner following: 
(a) Underwriters will pay absolutely and in 

all events one-third of said amount. 
(b) Sellers will pay at their option the re-

IO maining two-thirds of said amount, or such part 
thereof as they may elect. 

(c) Underwriters will pay the balance thereof 
which Sellers do not elect to pay. 

( 4) The New Company will issue its capital 
stock for Sellers' account, as follows:-

( a) To Sellers, preferred stock equal at par to 
the appraised value of Sellers' fixed assets which 
are taken over hereunder. 

20 (b) To SelJers, preferred stock equal at par 
to all money paid by Sellers to the New Company 
under paragraph 3-b. 

30 

40 

(c) To Underwriters, preferred stock equal at 
par to the amount of money paid by Underwrit-
ers under paragraphs 3-a and 3-c. 

( d) To Underwriters, 8 shares of common 
stock for each $100 paid by Underwriters to the 
New Company under paragraph 3-a. 

(e) To Underwriters, 4 shares of common 
stock for each $100. of money paid by Und er-
writers to the New Company under paragrapll 
3-c. 

(f) To Sellers, 4 shares of common stock for 
each $100. of money paid by Sellers to New Com•-
pany under paragraph 3-b. 

(g) To Sellers, 3 shares of common stock for 
each one hundred short tons of Sellers' average 
annual tonnage. 

13 
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5. For the purpose of facilitating settlements 
under this agreement, it is mutually agreed that 
the '' fixed assets'' of the Sellers shall include all 
real estate owned and used in connection with 
Sellers aforesaid business ( excepting aforesaitl 
lots owned by E. L. Young) ; all trestles, stables 
and other business buildings owned; all delivery 
equipment, including horses, harness, wagons, 
trucks and automobiles and all tools and parts; 
also all yard equipment of every sort. 

The value of such fixed assets shall be deter-
mined by an inventory and appraisal by an ap-
praiser to be mutually agreed upon, at their fair 
money value. 

In case either party is not satisfied with such 
appraisal, it may call for a new appraisal which 
shall be made by the original appraiser and two 
other appraisers selected by the Sellers and the 
i'l ew Company, respectively. 

Although Sellers are to transfer all leasehold 
interest in or other right to occupy the business 
properties occupied or operated by them, no ap-
praisal of the value thereof shall be made, it 
being deemed that the value of such leasehold or 
occupation rights is part of Sellers' good will. 

The '' average annual tonnage'' of Sellers shall 
be determined by averaging all sales and deliv-
eries from the aforesaid yards of Sellers, as 
shown by Sellers' books, for a period of three 
years, ending October 31st, 1919. Such amount 
shall be computed and certified by an auditor to 
he mutually agreed upon. 

6. For the purpose of facilitating the trans-
fer of Sellers' good will to the New Company, it 
is agreed:-

10 

20 

;_;l) 
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(a) The New Company shall have the right to 
retain the name of E. L. Young Company upon 
the office structures, wagons and trucks trans-
ferred hereunder, as at present, for a period of 
at least six months, the New Company using in 
connection therewith its own name. 

(b) The New Company shall take over all cus-
tomers' accounts of the Sellers and collect the 
same in its name or in the name of Sellers as it 
may deed best, but for Sellers' account. 

All such accounts may be billed in the namo 
of Sellers (New Company Yards) and the New 
Company will undertake to use its best endeavors 
to collect the same, remitting or crediting the 
n~t amount collected to Sellers, respectively, 
without any charge for its own services. 

( c) All coal on hand belonging to Sellers at 
the time of passing title shall be inventoried at 
time of passing title, or its quantity ascertained 
by actual weight at the time of subsequent salo · 
thereof to customers, (whichever method may be 
mutually agreed upon) and shall be accounted 
for in either case by the New Company to tl10 
Sellers . as follows: anthracite at the wholesale 
company price prevailing for such coal delivered 
to pockets at the time of passing title· bituminous . ' 
111 yards and all coal in transit at the mine price 
plus freight. ' 

( d) All supplies belonging to Sellers pertain-
ing to its business not included under the classi-
fication of '' fixed assets'' shall be taken ov~r by 
~he New Comp~ny and accounted for in cash by 
it at the appraised value thereof, as determined 
by aforesaid appraisers. 

( e) The New Company shall, also, take over 
all unexpired insurance and reimburse Sellers for 
unearned premiums thereon, pro rata. 

15 
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7. New Company will keep all collections of 
outstanding accounts made pursuant to para-
graph 6-b hereof, in a separate bank account and 
account for sa~e at the end of each month and 
will pay to Sellers for all coal, supplies and in-
surance taken over under paragraphs 6-c, 6-d 
and 6-e within thirty days after the ascertain- 10 
ment of the value thereof, as aforesaid. 

Pending the ascertainment of the amount pay-
able by the New Company to Seller under para-
graphs 6-b, 6-c, 6-d and 6-e, Sellers may defer 
payment of their obligation to contribute to work-
ing capital under paragraph 3, to the extent of 
the probable amount due from the New Company 
as the same may be tentatively settled by mutual 
agreement. In case of such deferred payment, 
New Company shall apply all moneys payable to 20 
Sellers as received, to Sellers' obligation under 
paragraph 3. 

8. The New Company will indemnify Sellers 
against all claims and demands which may be 
made against them in any way growing out of 
the use of Sellers' name by the New Company 
after the date of passing title hereunder, and 
will defend at its own expense all suits which 
may be brought against Sellers to enforce any 

30 such claims and demands and wi]l pay the amount 
of any such liability upon recovery of final judg-
ment in case suit is brought to enforce the same. 

9. The Ne,v Company will pay to Seller, E. L. 
Young, in cash, within thirty days from the ascer-
tainment thereof, the net amount of money ex-
pended by E. L. Young in obtaining the lease 
now held by him covering the pockets and yards 
formerly occupied by L. Wertheim Coal & Coke 
Company at Grand Street, Jersey City, and the ~O 
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amount expended by said Young in the rebuild-
ing and repair of said pockets and yard, but shall 
not exceed in the aggregate $30,000. R. H. P. 
Witness J ME 

Said amounts shall be determined from E. L. 
Young's books and shall be certified by the 

10 auditor designated under paragraph 5. 
This provision is based upon the understanding 

that the ownership of the trestles and structures 
at the Wertheim yard is in the Lehigh Valley 
Railroad Company, and that the right to occupy 
and use the same will be secured to the New 
Company under an assignment of the lease held 
by E. L. Young. 

The value of the aforesaid improvements is 
not to be included in determining the amount of 

2 0 pref erred stock to be issued by the New Company 
under paragraph 4-a. 

10. Sellers agree not to engage, directly or in-
directly, in the business of buying, selling or de-
livering coal within the limits of the City of 
Jersey City and the City of New York and the 
territory adjacent thereto which may be conven-
iently served by wagon deliveries therefrom, for 
a period of ten years from the time of passing 

3 o title hereunder. 

11. Title shall be passed and all exchanges 
and payment herein provided for shall be made 
within three months from the date hereof at a 
time and place to be designated by said Perry or 
said New Corporation. 

12. This agreement shall be binding upon and 
enure to the benefit of the executors, admin-
istrators, successors and assigns of the respective 

4 0 parties hereto. 
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IN WITNESS WHEREOF, the parties have 
caused these present to be executed the day and 
year above written. 

Attest: 

E. L. Young Company, 

By E. L. Young, 
President. 

E. I. Edwards, 
(SEAL) Secretary. 

E. L. Young, (L. S.) 

,Vitness: 

John M. Enright. 

Ralph H. Perry, (L. s.) 
acting for the benefit of a New 

"\Vitness: 
Corporation, &c. 

John lvI. Enright. 

Ralph H. Perry, (L. s.) 
J\1:anager Underwriting Syndicate. 

10 

20 

30 

40 
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Exhibit C. 6. 

I<:NO\\r ALL MEN BY THESE PRESENTS: 
That E. L. YOUNG COMP ANY, a corporation 

of the State of New Jersey, and E. L. YOUNG, 
10 individually, hereafter referred to as "Sellers," 

for and in consideration of the sum of One dollar 
and other good and valuable consideration to 
them in hand paid by R. H. PERRY & CO., a 
corporation of the State of Delaware, herein-
after referred to as the ''Buyer,'' the receipt 
whereof is hereby acknowledged, do hereby bar-
gain, sell, assign, transfer, set over, grant arnl 
convey unto said R. I-I. Perry & Co. ( of Dela-
ware), its sucessors and assigns, forever: 

20 

30 

40 

1. All goods and chattels and personal prop-
erty of every kind and description, as more par-
ticularly enumerated in a certain inventory and 
appraisal made by Prudential Engineering Cor-
poration, dated February 12, 1920, and identified 
by the signatures of the respective parties here-
to; 

2. All outstanding contracts made by the 
''Sellers'' for the purchase of coal or other prop-
erty or supplies incidental to its or his business, 
subject, however, to payment of the contra ct 
price therefor, for so much thereof as remains 
to be delivered after the date of delivery of this 
instrument. 

3. All outstanding contracts of the Sellers 
for the sale of coal together with the right to 
receive payment for Buyer's own account, of the 
purchase price for all coal delivered thereund er 
subsequent to the date of delivery of this in-
strument. 

19 
E xhibit C. G. 

4. The good will of the business heretofore 
carried on by the Sellers, together with the right 
to use the trade name and trade-mark of the Sell-
ers in continuing and extending the business 
heretofore carried on by the Sellers, either at 
Sellers' place of business or at any other place 
of business to which Buyer may desire to trans-
fer the same. The right to use Sellers' trade-
name shall expire in six months. 

Buyer agrees, however, to indemnify Sellers 
against all claims and demands which may be 
made against Sellers in any way growing out of 
the use of Sellers' name by the Buyer after the 
date of delivery of this instrument; and Buyer 
agrees to defend at its own expense all suits 
which may be brought against Sellers to enforce 
all such claims and demands and agrees to pay 
the amount of any such liability upon the recov-
ery of final judgment against the Sellers, or 
either of them, provided timely notice of the 
bringing of such suit and opportunity to defend 
th e same is given to the Buyer. 

5. All customers books of account, muniments 
of title, mailing lists and business records of 
c·very kind and description belonging to the Sell-
rrs and relating in any way to the business here-
tofore carried on by them and the property used 
in connection therewith. Said books and r ecords 
may temporarily remain in the custody of Sellers 
to facilitate liquidation of their business and 
aft er deli very to Buyer shall at all tirn es be open 
to the inspection and use of the Sellers and shall 
be preserved by Buyer for a reasonable time. 

6. All the right, title and intere st of the Sellers 
in trestles, pockets, buildings, lands and ten e-
ments used or held for use by them or for their 

10 

40 
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benefit in connection with the business heretofor e 
carried on by them, or either of them, including 
all leases, leaseholds, and contracts securing th e 
same and all rights and easements of every kind 
and description held or controlled by Sellers with 
respect thereto, including particularly, without 

10 excluding others, the right to occupy and use 
certain coal pockets located on the premises held 
by Lehigh Valley Coal Sales Company at Grand 
Street, Jersey City, tog ether with the right of 
ingress thereto and egress therefrom; also the 
right to occupy a certain other part of said land s 
now occupied as an office by E. L. Young Com-
pany, together with all appurtenant rights; 

Also, a certain jndenture of lease made by 
Lehigh Valley Railroad Company to E. L. Youn g, 

20 dated April 21st, 1919, demising certain land s 
at the junctjon of Grand Street and Pacific Av e-
nue, Jersey City, and the structures thereon (be-
ing the yard formerly occupied by L. Wertheim 
Coal & Coke Company) for a term of years end-
ing October 31, 1931, subject, however, to th e 
1·ent reserved therein and the covenants and con-
ditions therejn contained, which obligations Buy er 
does hereby assume; together with all building s, 
structures, easements, rights and privileges of 

30 every description to which said E. L. Young is 
entitled or to which he might become entitled 
under and pursuant to the terms and provision s 
of said lease. 

Seller, E. L. Young, on his part covenants and 
agrees that he is now in undisputed possession · of 
said premises situate at the corner of Grand 
Street and Pacific Avenue, Jersey City, known 
as the Werth eim Yard, and the trestles, railroad 
tracks, stable, office and all other structure s 

40 thereon, and appurtenances thereto, under the 
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foregoing lease, and that he has not done any act 
whereby his rights under said lease are subject 
to diminution or forfeiture, and that said lease 
and leasehold interest are free and clear of all 
liens and encumbrances. 

Nothing herein contained shall be construed as 
including certain lands owned by E. L. Young lO 
individuall y situate adjacent to the pockets of the 
Lehigh Valley Coal Sales Company, which lands 
front on Woodward Stre et, Jersey City. 

TO HA VE AND TO HOLD the same for 
Buyer's own sole use and benefit, except as 
herein limited. 

And Sellers for themselves, their respective 
succes sors and as signs, heirs, executors and ad-
ministrat ors, her eby covenant not to engage, di-
re ctly or indirectly, in the business of buying, 
selling or delivering coal within the limits of the 
City of J ersey City and the territory adjacent 
thereto which may be conveniently served by 
wagon delivery from Jersey City, for a period 
of ten years from the delivery hereof, and fur-
ther covenant to execute all such further in-
struments as may be requested by the Buy er 
from time to time in confirmation of or for the 
purpose of effectuating this instrument, and to 
do all such further acts and things as may be 
reasonably requested by the Buyer as incidental 
to carrying into full effect this instrument as 
well as th e agreement made by the Sellers with 
Ralph H. Perry for the benefit of the Buyer, 
dated January 2, 1920. 

IN WITNESS WHEREOF, E. L. Young Com-
pany, a corporation, and E. L. Young, individu-

20 

30 

40 



22 

ally, have executed these presents this first day 
of March, 1920. 

E. L. Young Company, 

( Corporate Seal) 
lO Attest: 

By E. L. Young, 
President. 

20 

30 

E. I. Edwards, 
Secretary. 

Witness: 

George R. Beach. 

E. L. Young (L. s.) 

Exhibit C. 7. 

KNOvV ALL MEN BY THESE PRESENTS: 
That R. H. Perry & Co., a corporation of the 

State of Delaware, for and in consideration of 
the sum of One Dollar and other good and valu -
able consideration to it in hand paid by BURNS 
BROTHERS, a corporation of the State of New 
Jersey, the receipt whereof is hereby acknowl-
edged, does hereby sell, assign, transfer and set 
over unto Burns Brothers, its successors and 
assigns: 

1. The good will of the coal business hereto-
fore carried on by E. L. Young Company, a cor-
poration of the State of New Jersey, and E. L. 
Young individually, in the City of New York, 
intending to include thereby the coal business 
heretofore carried on by said E. L. Young Com-

40 pany and E. L. Young from offices at 90 West 
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Street, Borough of Manhattan, City and State 
of New York and office and yards in Jersey City, 
with customers buying for consumption in the 
City of New York, to the full extent and to the 
extent only that such good will has been trans-
ferred to R. H. Perry & Co. by said E. L. Young 
Company and E. L. Young individually, under a 10 
certain agreement dated January 2, 1920, and a 
certain bill of sale delivered to said R. H. Perry 
& Co. by E. L. Young Company and E. L. Young, 
concurrently herewith, including the Tight to use 
the name of E. L. Young Company in conn ection 
with such New York business to the extent that 
the same may be granted and assigned under the 
agreements above referred to. 

2. All delivery and office equipment hereto-
fore maintained by E. L. Young Company and 
E. L. Young, individually, for the purpose of 
transacting their New York business, and which 
equipment has been transferred to R. H. Perry 
& Co. by bill of sale delivered concurrently here-
with. 

A schedule of such equipment intended to be 
transferred hereby, is hereto annexed as pa rt 
hereof. 

3. All outstanding contracts made by E. L. 
Young Company and/or E. L. Young for the sale 
and delivery of coal to customers located in the 
Greater City of New York, together with all 
moneys payable thereunder by said customers 
for coal to be delivered subsequent to the date of 
delivery of this instrument, to the full extent 
that R. H. Perry & Co. may assign and transfer 
the same. 

Burns Brothers, on its part, does hereby as-
sume the obligations of all such contracts with re-

20 
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spect to coal to be delivered subsequent to the 
date of delivery hereof. 

4. All books of account, customers lists and 
other documents and records relating to the coal 
business heretofore conducted by E. L. Young 
Company and E. L. Young with customers located 
in the Greater City of New York, to the extent 
that R. H. Perry & Co. is able to transfer and 
deliver the same under the bill of sale and 
agreement above referred to. 

In the event that it is impracticable to deliver 
any such books of account and records becaus e 
of their relation to other business than that af-
fected hereby, it is agreed that copies of cus-
tomers lists and other records will be furnished 
to the extent that R. H. Perry & Co. is able so to 
do, and that _convenient access and inspection of 
originals will be likewise afforded. 

5. In consideration of the premises, R. H. 
Perry & Co. agrees for itself, its successors and 
assigns, not to engage, directly or indirectly, as 
principal, agent or investor, in the business of 
buying, selling or delivering coal for consump-
tion within the limits of the Greater City of New 
York, for a period of twenty years from the date 
of delivery hereof. 

Nothing herein contained, however, shall be 
construed as preventing said R. H. Perry & Co. 
from selling coal in Jersey City to pedlers who 
may deliver the same to customers within the 
limits of the Greater City of New York. 

6. R. H. Perry & Co. further covenants and 
agrees to execute and deliver to Burns Brothers 
such further documents or instruments of trans-
fer as may be proper to confirm the title of Burns 
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Brothers to the property hereby transferred, or 
to otherwise carry this instrument into full force 
and effect, according to the true intent and mean-
ing hereof. 

IN WITNESS WHEREOF, the parties hereto 
have caused this instrument to be duly executed, 10 this first day of March, 1920. 

R. H. Perry & Co., 

(Corporate Seal) 

Attest: 

Secretary. 

By John M. Enright, 
President. 

BURNS BROTHERS, 20 

( Corporate Seal) 

Attest: 

Jos. V. Chambers, 
Secretary. 

By M. F. Burns, 
President. 

30 

40 
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Schedule of Office and Delivery Equipment Sold 
by R. H. Perry & Co. to Burns Brothers and 

Ref erred to in the Annexed Bill of Sale. 

25 horses designated by the numbers 
164 161 
165 261 
227 229 
202 228 
230 246 
226 206 
141 192 
149 252 
40 127 

218 223 
170 183 
231 249 

240 
( appraised value $5115.) 

12 7 ton trucks-steel side dump 
( appraised value $7350.) 

4 6 ton trucks-Patent-Wood 
( appraised value $2430.) 

3 6 ton trucks-Patent-Steel 
( appraised value $1822.50) 

11 4-5 ton trucks-Patent-Wood 
(appraised value $6187.50) 

30 2 4-5 ton trucks-Patent-Steel 
( appraised value $1125.) 

2 2 horse tow gigs ( appraised value $75.) 
25 Sides harness ( appraised value $1250.) 

3 Extra sets double harness 

5 Extra collars 
33 Feed bags 
29 Horse blankets 
29 Breast Pads 

40 31 Halters 

( appraised value $300.) 
( appraised value $40.) 
(appraised value $39.60) 
(appraised value $417.60) 
( appraised value $46.40) 
( appraised value $62.) 

E xhib,it C. 7. 

15 Curry Combs 
15 Brushes 

27 

( appraised value $3.42) 
(appraised value $3.90) 

Also all office furniture, fixtures and supplies in 
the New York office of E. L. Young Company, 90 
West Street, New York City. 

(appraised value $876.51) 
Total Appraised Value ............. $27,144.43 

We, E. L. YOUNG CO1\1PANY and E. L. 
YOUNG, individually, having, among other 
things, sold, assigned and transferred all del~very 
equipment and all good will of the coal bus~ness 
heretofore conducted by us, including outstand-
ing customers contracts, to R. H. Perry & Co., ( a 
corporation of the State of Delaware) do now 
herebv consent to and concur in the assignment 
and transfer by R. H. Perry & Co. to Burns 
Brothers of certain of said assets pertaining to 
the business heretofore carried on by us in the 
Greater City of New York, pursuant to the in-
strument hereto annexed, and in consideration of 
the purchase of said assets and the payment of 
the purchase price therefor by Burns Brothers 
to R. H. Perry & Co., and as incident to the san1e, 
we do each for itself and himself, respectiv ely, 
and our respective successors, executors, admin-
istrators and assigns, covenant and agree to and 
with said Burns Brothers that dur:ing the period 
of ten years f1·om the date of delivery hereof, 
neither of us, directly or indirectly, either as 
principal, agent, employee or investor, will en-
gage in the business of buying, selling or deliver-
ing coal within the limits of the City of New 
York, and the territory adjacent thereto which 
may be conveniently served by wagon deliveries 
therefrom, nor will we, or either of us, permit 
the use of our respective names in any such busi-
n ess; 

10 

20 
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And we do further agree to execute all such 
further documents and do all such further acts 
as may be reasonably requested by said Burns 
Brothers in order to confirm it in the enjoyment 
of the good will, business and property covered 
or intended to be covered by the annexed inst ru-

10 ment, according to the true intent and meaning 
thereof. 

WITNESS · our hands and seals this first day 
of March, 1920. 

E. L. Young Company, 

By 

(Corporate Seal) 

20 Attest: 

President. 

30 

Witness; 

Secretary. 

..................... 

ASSIGNMENT. 

R. H. PERRY & CO. 

-to-

BURNS BROTHERS. 

Dated March 1st, 1920. 

(L. S.) 

Exhibit C. 8-By agreen1ent not print ed. 

29 

Exhibit C. 9. 

Exhibit C. 9. 

SCI-IEDULE "B." 

ANNOUNCEMENT 

BURNS BROS. 
COAL 

JERSEY CITY OFFICE: 

100 SIP AVENUE, At Journal Square 
We Will Be Fully Equipped to 
Supply the Best Grade of the Famous 

Lehigh and Wilkesbarre Company's Coal 
FOR STEAM AND FAMILY USE IN A FEW DAYS 

Hold Your Orders-Watch For Further 
Announcement 

MAIN OFFICE: 

50 CHURCH ST., New York City 
Phone 8500 Cortlandt 

WILLIAM A. RAFFERTY, Resident Manager 
SANDERS A. WERTHEIM, President 

New Jersey Yards at 
EDGEWATER 
BRADLEY BEACH 
LONG BRANCH 
RED BANK 
LAKEWOOD 

10 
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Exhibit C. 10. 

SCI-IEDULE "C." 

BURNS BROS. 

COAL 
SANDERS A. WERTHEIM 

President 

100 SIP A VENUE 
At Journal Square 

TELEPHONE DELAWARE 3660-3661 

,Ve take this opportunity of announcing to 
the public of Hudson County that we will be in a 
position on Monday, April 5th, to receive orders 
and make deliveries of our famous grades of 
Anthracite and Bituminous Coal. Phone or 
write. Our representative will call. 

Watch this paper for 
further announcement 

WILLIAM RAFFERTY 
President Manager 
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BURNS BROTHERS 

COAL 

Main Office 50 Church Street 

Jersey City, N. J., April 6th, 1926. 

To the Coal Consuming Public of Hudson County: 

We beg to advise that we are now ready to 
deliver the very best grades of fresh mined 
Scranton, Wilkesbarre and Pittston coal. This 
coal will be delivered from our Johnston Avenue 
yard, foot of Johnston Avenue and C. R. R. of 
N. J., Jersey City, and from our yard at Edge-
water, N. J. In addition we will be ready very 
shortly with two new plants within this territory. 

We want to call your attention to the fact that 
Burns Bros. delivered you coal in the past 
through the Manhattan Coal Co., Communipau 
Coal Co., and Hudson Coal Co., all of which we 
own but that on account of the heavy demands 
on us in J\1anhattan, Bronx and Brooklyn dis-
tricts we discontinued delivering in Hudson 
County. 

We have now, however, secured additional 
sources of supply to such an extent that we can 
again deliver coal to our old friends and are 
therefore asking you to favor us with your busi-
ness, which will have our most careful and prompt 
attention. No order too large or too small. 

vV e are specializing in only low ash coals. A 
trial order will convince you of the quality of 
our goods. 

10 
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In addition to the offices mentioned above we 
have established our headquarters at 100 Sip 
A venue, Jersey City. 

Very truly yours, 
Sanders A Wertheim 

Willia •m Rafferty, 
President. 

District Manager. 

BURNS BROS. 
COAL 

J\1ain Office 50 Church Street 

ORDER FORM 
The price of coal will be that prevailing on the 

date of delivery 20 Address Where Coal Size of No. of Date 
Is to be Delivered Coal Tons Wanted 
............................................ 
. . . . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . 
. . . . . . . . . -.................................. . 
If you desire coal charged, and have no charge 

account with us, please give two business refer-
ences. 

Reference No. 1 ........................... . 
Reference No. 2 30 .............. '· · · · · · · · · · · · · 

Remarks .................................... 
............................................ 

(To insure I promptness in opening account fill 
in below) 

Date ..................... . 
Business Address ............................ 
Name of Firm ................................ 
Name ....................................... 

40 Billing Address ............................. . 

............................................ 

............................................ 
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BURNS BROS. 
COAL 

Main Office 50 Church Street 
Dear Sir:-

' \ 

We recently mailed you a circular letter en-
closing an order blank and soliciting your order 
for coal. 

We now wish to recall this circular, and have 
to advise you that we are not in a position at 
this time to solicit your order or accept your 
trade. 

Yours very truly, 

BURNS BROS. 
Sanders A. Wertheim 

President 

Exhibit D. 1 . 

(Letterhead Burns Brothers.) 
BURNS BROS. 

COAL 
Dictated M. F. B. 

New York, January 26, 1920 
McDermott & Enright, 
75 Montgomery Street, 
Jersey City, N. J. 
Gentlemen: 

I I 

I am in receipt of your favor of the 24th and 
agreeable thereto am enclosing herewith certified 
copy of the resolution passed by the Board of 
Directors of Burns Bros. at a meeting held by 

• 
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Exhibit D. 2. 

them on November 11th, 1919, in reference to the 
sale of our coal yards known as Hudson and 
Communipau Avenue, Jersey City, and trust it 
is what you require. 

Very truly yours, 

(Signed) M. F. Burns. , 
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I hereby certify that the following is a true 
and correct copy of a Resolution passed by the 
Board of Directors of Burns Bros., at a Meeting 
held by them on November 11th. 1919: 

"RESOLVED, that the President, at his 
discretion and on such terms as he may ap-
prove, is hereby authorized to dispose of the 
Hudson and Communipau Avenue Yards in 
Jersey City" 

Witness my hand and the seal of this Corpo-
ration this 24th day of January, 1920. 

(Signed) Jos. V. Chambers, 
Secretary. 




