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N otice  o f  A p p e a l.

Notice of Appeal.
F i l e d  J u n e  5 , 191 6 .

New Jersey Supreme Court 10

Ta k e  Not ic e , th a t  th e  d e fe n d a n t s  a p p e a l  f r o m  

th e  w h o le  o f  th e  ju d g m e n t  e n t e r e d  in  t h is  c a u s e , 
a n d  e a c h  a n d  e v e r y  p a r t  t h e r e o f ,  t o  th e  C o u r t  
o f  E r r o r s  a n d  A p p e a l s ,  in  th e  la s t  r e s o r t  in  a l l  

c a u s e s  in  t h e  S t a t e  o f  N e w  J e r s e y .

D a t e d  M a y  2 9 , 1916 .

W M .  E .  H O L M W O O D ,
A t t o r n e y  fo r  D e fen d a n ts -A p p e lla n ts .  gQ

U n io n  Co u n t y .

Br u n s w ic k  Mo t o r  Co mpa n y , N o tic e  of
a  c o r p o r a t i o n ,  a n d  Jo h n  A p p e a l.

K n a u s ,

St r at t on  Chr is s af id e s ,
P la in tiff, A c t io n  at 

v s  L a w .

20
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G ro u n d s o f  A p p e a l.

Grounds of Appeal.
F i l e d  J u l y  1 , 191 6 .

New Jersey Court of Errors and Appeals
10 ______________________________________

Stra tt on  Chri ss afi de s ,
P la in tiff -A p p e lle e ,

■ v s .

Br u n s w ic k  Mo t o r  Co mpa n y , 
a corporation, and Jo h n  
K n a u s ,

D e f  en d a n ts-A p p ella n ts .

2 0  — -------- —— .......... . ....................— —

T o  Ir vi ng  K u n z ma n , E sq .,
A t t o r n e y  o f  P la in t i f f .

Ta k e  No t ic e , th a t  th e  f o l l o w i n g  a re  the 
g r o u n d s  t o  b e  u r g e d  b y  th e  a p p e l la n t s ,  o n  the 
a p p e a l  ta k e n  in  th is  c a u s e , o n  th e  s e c o n d  d a y  o f  
J u n e ,  n in e te e n  h u n d r e d  a n d  s ix te e n .

1. B e c a u s e  th e  le a r n e d  t r ia l  c o u r t  d e n ie d  the 
m o t io n  m a d e  b y  d e f e n d a n t s ’ a t t o r n e y  f o r  a  ju d g -

3 0  m e n t  o f  n o n -s u it  u p o n  th e  o p e n in g  m a d e  b y  
p l a i n t i f f ’ s  a t t o r n e y  t o  th e  ju r y .

2. B e c a u s e  th e  le a r n e d  t r ia l  c o u r t  r e fu s e d  to
s t r ik e  o u t  th e  t e s t im o n y  o f  th e  p l a in t i f f  w h e n  he 
a n s w e r e d  th e  q u e s t i o n :  Q  C o u ld  h e  h a v e  seen  
y o u  i f  h e  h a d  l o o k e d ?  C o u ld  h e  h a v e  seen  y o u  
c o m in g  i f  h e  h a d  l o o k e d ?  s a y i n g :  “ A  O h , y es ,
h e  c o u l d . ”

3. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  fa i le d  to  
g r a n t  th e  m o t io n  m a d e  b y  d e f e n d a n t s ’ a t t o r n e y

)
O n  A p p ea l  
fr o m  
S u p rem e  
C ou rt.

G rou n d s o f  
A p p e a l.
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G rounds o f  A p p e a l.

f o r  a  ju d g m e n t  o f  n o n -s u i t  a t  th e  c lo s e  o f  p la in -
t i f f ’ s c a s e .

4. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  c h a r g e d  
th e  j u r y  a s  f o l l o w s :

“ I t  is  v e r y  d iff icu lt  f o r  m e  t o  f e e l  th a t  t h e r e  
w a s  n o  n e g l ig e n c e ;  a  c a r  c o m in g  a lo n g  a t  a  f a i r  
ra te  o f  s p e e d , a n d  t u r n in g  a  c o r n e r  s h a r p ,  a s  h e  
p u ts  it ,  a n d  a  c o l l i s i o n . ”

5. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  t o  
c h a r g e  th e  d e f e n d a n t s ’ f ir s t  r e q u e s t  t o  c h a r g e :

“ T h e  a m o u n t  p a id  b y  th e  p la i n t i f f  a n d  h is  c o -
p a r t n e r s  f o r  th e  s e r v i c e s  o f  a  c o o k  is  n o t  a n  e le -
m e n t  t o  b e  c o n s id e r e d  in  th e  e s t im a t io n  o f  p la in -
t i f f ’ s d a m a g e s . ”

6. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  t o  
c h a r g e  th e  d e f e n d a n t s ’ s e c o n d  r e q u e s t  t o  c h a r g e :

“ U n le s s  th e  p la i n t i f f  h a s  e s ta b l is h e d  b y  th e  20 
f a i r  p r e p o n d e r a n c e  o f  th e  e v id e n c e  th a t  th e  
h e r n ia  f r o m  w h ic h  h e  s u f f e r s  w a s  c a u s e d  b y  in -
ju r y  s u s t a in e d  b y  h im  t h r o u g h  th e  n e g l ig e n c e  
o f  th e  d e fe n d a n t s ,  o r  e i t h e r  o f  th e m , a n d  is  n o t  a  
r e -o c c u r r e n c e  o f  a n  o ld  m a la d y ,  y o u  s h o u ld  e x -
c lu d e  a n y  i t e m s  o f  e x p e n s e  a r i s in g  o u t  o f  s a id  
h e r n ia  f r o m  y o u r  e s t im a t io n  o f  d a m a g e s . ”

7. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  t o
c h a r g e  th e  d e f e n d a n t s ’ t h i r d  r e q u e s t  t o  c h a r g e :  39

“ P l a i n t i f f  h a v in g  t e s t i f ie d  th a t  h e  h a s  lo s t  n o  
m o n e y  in  h is  b u s in e s s  s in c e  th e  d a t e  o f  th e  a c c i -
d e n t , h e  is  n o t  e n t i t le d  t o  r e c o v e r  f o r  t im e  lo s t ,  
u n le s s  s u ch  lo s s  o f  t im e  r e s u l t e d  in  f in a n c ia l  lo s s  
a n d  is  e s t a b l is h e d  b y  th e  e v id e n c e . ”

8. B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  t o  
c h a r g e  th e  d e fe n d a n t s  ’ f o u r t h  r e q u e s t  t o  c h a r g e :

“ I f  th e  c h a u f f e u r  o f  th e  a u t o m o b i le  in  w h ic h  
p la in t i f f  w a s  r id in g  c o u ld  h a v e  a v o id e d  th e  c o l l i -
s io n  b y  th e  e x e r c i s e  o f  r e a s o n a b le  c a r e  a n d  c a u - 4 0
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G ro u n d s o f  A p p e a l.

turn , a n d  f a i l e d  t o  e x e r c i s e  s u c h  c a r e  a n d  cau - 
. t i o n > y ° u r  v e r d i c t  s h o u ld  b e  f o r  th e  d e fe n d a n t . ”

9 . B e c a u s e  th e  l e a r n e d  t id a l  ju d g e  r e fu s e d  to  
c h a r g e  t h e  d e f e n d a n t s ’ f i f t h  r e q u e s t  t o  c h a r g e :

y ° u  b e l ie v e  t h a t  th e  c o l l i s i o n  w a s  a  p u re  
a c c id e n t ,  t h e r e  s h o u ld  b e  a  v e r d i c t  f o r  th e  de- 

* 9  f e n d a n t s . ”

10 . B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  to  
c h a r g e  th e  d e f e n d a n t s ’ s ix t h  r e q u e s t  t o  c h a r g e :

“ I f  y o u  b e l ie v e  th a t  th e  d r iv e r s  o f  b o t h  a u to -
m o b i le s  e x e r c i s e d  r e a s o n a b le  c a r e ,  th a t  is ,J ;h e  
s a m e  a m o u n t  o f  c a r e  a s  o r d i n a r i l y  p r u d e n t  m en  
w o u ld  u s e  u n d e r  s im i la r  c i r c u m s t a n c e s ,  th e n  the 
d e fe n d a n t s  a r e  n o t  l e g a l l y  r e s p o n s ib le  f o r  the 
i n ju r y  a n d  t h e r e  s h o u ld  b e  a  v e r d i c t  f o r  th e  d e -
f e n d a n t s .  ’ ’

20
11 . B e c a u s e  th e  le a r n e d  t r ia l  ju d g e  r e fu s e d  to  

c h a r g e  th e  d e f e n d a n t s ’ s e v e n t h  r e q u e s t  t o  c h a r g e :
“ T h e  d r i v e r  o f  d e f e n d a n t s ’ a u t o m o b i le  w a s  

n o t  b o u n d  t o  u s e  e x t r a o r d i n a r y  c a r e  in  t r a v e l l in g  
a l o n g  th e  h ig h w a y .  D e fe n d a n t s  fu l f i l l e d  a l l  le g a l 
o b l ig a t io n s  i f  t h e  d r i v e r  o f  th e  a u t o m o b i le  u sed  
th e  s a m e  c a r e  th a t  a n  o r d i n a r i l y  p r u d e n t  and 
c a r e fu l  m a n  w o u ld  u s e  u n d e r  s im i la r  c ir c u m -
s ta n c e s ,  a n d  i f  y o u  f in d  th is  t o  b e  th e  c a s e , y o u r  

g g  v e r d i c t  s h o u ld  b e  f o r  th e  d e f e n d a n t s . ”

W M .  E .  H O L M W O O D  ,

A t t o r n e y  f o r  D efen d a n ts-A p p ella n ts .

S e r v i c e  o f  th e  w ith in  g r o u n d s  o f  a p p e a l  is  
h e r e b y  a c k n o w le d g e d  t h is  f i r s t  d ^  0 f  J u ly ,  1916.

I R V I N G  K t l N Z M A « # '
■ ■ A t :

A t t o r n e y  fo r^ P ia in tiff-A p p ellee .

40
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Sum m ons.

Summons.

The State of New Jersey to Brunswick Motor 
Company and John K n a n s :

Y o u  are summoned to answer the an- 
[l . s .] nexed complaint of Stratton Chrissa- 10 

tides in an action at law in  the Supreme 
Court. A n d  take notice that unless you file your 
answer to said complaint w ith the Clerk of the 
Supreme Court, at Trenton, w ithin twenty days, 
after the service upon you of this w rit, and the 
annexed complaint, the plaintiff m ay proceed in  
the suit, and judgment m ay be entered against 
you.

Witness, W illiam  S. Gummere, Chief Justice 
of the Supreme Court at Trenton, this seventh go 
day of February, nineteen hundred and sixteen.

W IL L IA M  C / G E B H A R D T ,
C lerk .

Ir ving  K u n z ma n ,
A tto r n e y .

30

40



Complaint.
6

Complaint.
Filed February 8, 1916.

S U P R E M E  C O U R T  O F  N E W  J E R S E Y .

U n io n  Co u n t y .
10

S t r a t t o n  Ch r is s a f id e s ,

vs.
Plaintiff,

Action at 
Law.

B r u n s w ic k  Mo t o r  Co mp a n y , /  
a corporation, and Jo h n  ( Complaint. 
K n a u s , 1

Plaintiff, residing at 127 Whst F ront street, 
Plainfield, New Jersey, says that:

(1 ) On December 23rd, 1915, the said plain­
tiff was travelling in a northerly direction in an 
automobile on the road from  Plainfield to 
Metuchen, a public highway in  the County of 
Middlesex, and State of New Jersey.

( 2 )  W h i l e  t r a v e l l in g  a n d  o n  th e  r ig h t  s id e  o f  
3 0  th e  r o a d  th e  a u t o m o b i le  in  w h ic h  th e  p la in t i f f

was riding, approached a cross-road known as 
the road to Oak Tree from  Metuchen.

(3 ) The motor-truck or bus owned by the de­
fendant, Brunswick Motor Company, and driven 
along said cross-road b y  the defendant, John 
Knaus, a servant of said company in and about 
the business of said company, then and there 
while turning into the aforesaid road from  Plain- 
field and Metuchen, carelessly and negligently ran

4 0  in t o  th e  a u t o m o b i le  w h e r e in  p la i n t i f f  w a s  s itt in g ,

Defendants.
20
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C om p la in t.

throwing p la in tiff v io lently  against the side and 
front of the automobile.

(4 ) A s  a result, p la intiff was in ju red  receiv­
ing and inguinal hernia (ru p tu re ) on the left side 
of his abdomen, a contused and incised wound 
of the right cheek, contusion of the right lower 
lid, and a lacerated wound of the right index 10 
finger, p la intiff undergoing great pain and suf­
fering.

(5 ) A s  a result o f said in juries the p la intiff 
has not been able to fu lly  attend to his w ork and 
business and has been forced to pay out large 
sums of money fo r medical attendance and other 
expenses incident upon the in juries.

P la intiff demands F ive  Thousand ($5 ,000) D o l­
lars damages together w ith costs.

I R V I N G  K U N Z M A N , -°  
A t t o r n e y  f o r  P la in tif f .

30



A n s w e r  o f  B ru n siv ick  M o to r  C om p a n y .

Answer of Brunswick Motor Company. 
Filed March 6, 1916.

The answer of the defendant, Brunswick Motor 
Company, residing at Milltown, New Jersey, to 
the complaint filed herein, respectfully shows:

1. Th is  defendant has no knowledge of the 
matters and things alleged in  paragraphs one 
and two of said complaint, and leaves the plain­
tiff to make such proof thereof that he may be 
advised is proper.

2. D e fe n d a n t  d e n ie s  th e  a l le g a t io n s  c o n ta in e d  
in  p a r a g r a p h s  th r e e ,  f o u r  a n d  f iv e  o f  s a id  c o m -
p la in t .

D E F E N S E S .

The defendant w ill urge at the tria l of the 
above entitled cause the following defenses:

1. That said complaint does not set forth the 
cause of action because it fails to allege in what 
particulars the defendant was negligent.

2. That said defendant was not guilty of negli­
gence contributing in any w ay to the in ju ry  al­
leged to have been received by the plaintiff.

3. That the said plaintiff was guilty of con­
tributory negligence in that he failed to maintain 
control of the automobile driven by him ; in that 
he failed to use reasonable care to avoid in ju ry ; 
in that he operated his automobile at an exces­
sive rate of speed; in  that he failed to heed 
signals and warnings given to him ; in that he 
failed to give warning of his approach toward 
the curve in the highway, and because of the 
fact that he operated said car in  violation of an 
Act Concerning M otor Vehicles, chapter 113 of 
the laws of 1906, w ith the supplements and
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A n s w e r  o f  J o h n  K n a u s .

amendments thereto, and also in  violation of an 
Act P ro v id in g 1 fo r  the Begulation of Vehicles, 
&c., known as chapter 156 of the laws of 1915.

W M . E . H O L M W O O D , 
A t t o r n e y  f o r  D e fe n d a n t .

Answer of John Knaus.
F ile d  M arch 24, 1916.

The answer of the defendant, Jo h n  Knans, 
residing at M illtown, New  Jersey, to the com­
plaint filed herein, respectfully shows:

1. T h is  defendant has no knowledge of the 
matters and things alleged in  paragraphs one 
and two of said complaint, and leaves the pla in ­
tiff to make such p ro o f whereof that he m ay he 
advised is proper.

2. Defendant denies the allegations contained 
in paragraphs three, fo u r and five of said com­
plaint.

D E F E N S E S .

The defendant w ill urge at the tr ia l of the 
above entitled cause the follow ing defenses:

1. Th a t said complaint does not set fo rth  the 
cause of action because it fa ils to allege in  what 
particulars the defendant was negligent.

2. Th a t said defendant was. not g u ilty  o f neg­
ligence contributing in  any w ay to the in ju ry  al­
leged to have been received b y  the pla intiff.

3. Th at the said p la in tiff was g u ilty  o f con­
tributory negligence in  that he failed to m aintain 
control of the automobile driven  b y  h im ; in  that 
he failed to use reasonable care to avoid in ju r y ;

10

20

3 0

4 0



10
Reply.

in  that he operated his automobile at an excessive 
rate of speed; in  that he failed to heed signals 
and warnings given to h im ; in that he failed to 
give w arning  of his approach tow ard the curve 
in  the highway, and because of the fact that he 
operated said car in  vio lation of an A ct Concern- 

10 ing M otor Vehicles, Chapter 113 of the Laws of 
1906, w ith the supplements and amendments 
thereto, and also in  violation of an A ct Providing 
fo r  the Regulation o f Vehicles, &c., known as 
Chapter 156 of the Law s of 1915.

W M . E . H O L M W O O D , 
Attorney for Defendant.

20 Reply.
Filed  M arch 14, 1916.

The  re p ly  o f the p la in tiff to the answer of the 
defendant, Brunsw ick M otor Com pany, a cor­
poration, filed herein, respectfully shows :

The p la in tiff denies the second and th ird  para­
graphs of the defenses set fo rth  in the answer.

I R V I N G  K U N Z M A N ,
30 Attorney for Plaintiff.

40
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Stipulation.

Stipulation.
Filed March 22, 1916.

It is hereby stipulated and agreed by and be-
tween the attorneys of the parties hereto, that 
the reply heretofore filed by the plaintiff to the 
answer of Brunswick Motor Company shall be 10 
considered as a reply to the answer filed by the 
defendant, John Knaus.

Dated, March, 1916.

IRVING KUNZMAN,
A t t o r n e y  f o r  P la in tiff.

WM. E. HOLMWOOD,
A t t o r n e y  f o r  D efen d a n t.

20

30

40



Judgment.

12

Judgment.

NEW  JERSEY SUPREME COURT.

Stra tt on  Ch Ris saf ide s ,

, VS.

B r u n s w ic k  Mo t o r  Co mpa n y , 
and Jo h n  K n a u s .

Action at 
Law.

On Postea.

It is ordered that judgment be and hereby h 
entered in favor of plaintiff and against the de 
fendants for the sum of eleven hundred dollars 
besides costs to be taxed nisi.

Entered May 15, 1916..

On motion of

IR V IN G  K U N Z M A N , 
Attorney.

A  true copy.

WM. C. Gebhar dt .
Clerk.
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P la in tiff ’ s O pen in g.

Testimony

NEW JERSEY SUPREME COURT.

U n io n  Co u n t y  Cir c u it . 

May Term, 1916.
10

Str att on  Chri ss afi de s . A c tio n  at 
L a w .

Br u n s w ic k  Mo t o r  Co mpa n y , [  N o . 2 7  in  the

Transcript of stenographer’ s notes of evidence, 
taken in the above entitled matter, before Hon. 20 
Geo. S. Silzer, Judge of the Circuit Court and a 
Jury, in the Union County Court House, in the 
City of Elizabeth, New Jersey, on the fifth day o f 
May, A. D. 1916, at 11:00 m.
A p p e a r a n c e s :

Irving Kunzman, Esq., for the plaintiff.
William E. Holmwood, Esq., for the defendant.
A Jury being empanelled and found satisfac-

tory, they were sworn. 30

Pl a in t if f 's Op e n in g .

M r. K u n zm a n . This is a very simple A 
collision. The plaintiff, a restaurant pro-
prietor of Plainfield was traveling in one 
of the famous cars known as a Ford toward 
Perth Amboy. He was not driving. There 
was another driver. He was sitting with 
the driver on the front seat. When he got 
out into the country at a place called Pump-

a corporation, e t als. L is t .

4 0
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t-ow n th e  r o a d  b r a n c h e s  o f f  in t o  t w o  d ir e c -
t io n s  l ik e  th e  le t t e r  “ y , ”  a n d  a n o t h e r  r o a d  
p a s s e s  r ig h t  a c r o s s  it .  W h i l e  g o i n g  a r o u n d  
th e  c u r v e  th e  c a r  in  w h ic h  th e  p la in t i f f  w as  
t r a v e l in g  w a s  s t r u c k  a n d  r u n  in to  b y  a 
m o t o r  b u s  o r  t r u c k  d r iv e n  b y  th e  d e fe n d a n t , 
J o h n  K n a u s ,  a n d  o w n e d  b y  th e  B r u n s w ic k  
M o t o r  C o m p a n y .  T h is  c o m p a n y  is  e n g a g e d  
in  c a r r y i n g  p a s s e n g e r s  b e t w e e n  P la in fie ld , 
M e tu c h e n  a n d  N e w  B r u n s w ic k .  A s  th e  r e -
s u lt  o f  th e  c o l l i s i o n  th e  p la i n t i f f  w a s  s e v e r e ly  
in ju r e d ,  a  f e w  m in o r  in ju r ie s  t o  th e  fa c e  a n d  
h e  w a s  r u p t u r e d  a n d  w e  a r e  g o i n g  t o  p r o v e  to  
y o u  th a t  th e  d e fe n d a n t  w a s  r e s p o n s ib le  f o r  
th is  a c c id e n t ,  t h a t  i t  w a s  n o t  th e  fa u l t  o f  th é  
p l a i n t i f f  a n d  h e  is  e n t i t le d  t o  r e c o v e r  su ch  
d a m a g e  a s  w e  w i l l  p r o v e  h e  h a s  s u sta in e d .

M r . H o lm w o o d .  I f  th e  C o u r t  p le a s e  I  o b -
j e c t  t o  p r o c e e d i n g  w it h o u t  a  c e r t i f ie d  t r a n s -
c r i p t  a n d  a s k  m y  o b je c t i o n  b e  n o te d .

T h e  C o u rt. O b je c t io n  o v e r r u le d .  I  u n -
d e r s t a n d  y o u  c a n n o t  p o in t  o u t  th a t  it  is 
in a c c u r a t e .

M r . H o lm w o o d .  I  c o n t e n d  th a t  th e  t im e  
is  t o o  s h o r t  f o r  m e  t o  g o  o v e r  i t  to  s a t is fy  
m y s e l f .

T h e  C o u rt. I  w i l l  g iv e  y o u  t im e  to  d o  it  

M r . H o lm w o o d .  I  a ls o  m o v e  a t  th is  t im e  
f o r  a  n o n -s u it  u p o n  th e  o p e n in g .  M e r e ly  a 
c o n t e n t io n  r a is e d  th a t  th e  p la in t i f f  w a s  in -
ju r e d  in  t u r n in g  a  c u r v e  in  th e  h ig h w a y . 
T h e r e  is  n o  a l l e g a t io n  m a d e , n o  s ta te m e n t  
m a d e  b y  c o u n s e l  in  o p e n in g  t o  th e  ju r y  
p o in t in g  o u t  a n y  e le m e n t  o f  n e g l ig e n c e ,  o r  
a n y  a l le g a t io n  o f  n e g l ig e n c e  o n  th e  p a r t  o f  
e i t h e r  o f  th e  d e fe n d a n t s .
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T h e  C o u rt. I n  w h a t  w a y  d o  y o n  c la im  

th a t  t h e r e  w a s  n e g l i g e n c e !

M r . K u n zm a n . T h e  p l a in t i f f  w a s  t r a v e l in g  
a n d  g o i n g  a r o u n d  th e  c u r v e  o n  th e  r ig h t  o f  
th e  r o a d  a n d  h e  w a s  r u n  int-o b y  th e  d e -
f e n d a n t .  T h a t  i s  a  p r im a  f a c i e  c a s e -  o f  

n e g l ig e n c e .  *

T h e  C o u rt. W h e r e  d o  y o u  c la im  th e  d e -
f e n d a n t  w a s  n e g l ig e n t ,  in  w h a t  p a r t i c u l a r !

M r . K u n zm a n . T h e  p l a in t i f f  w a s  o n  th e  
p r o p e r  s id e  o f  th e  r o a d  a n d  h e  w a s  r u n  
in t o  b y  t h e  d e fe n d a n t .  T h a t  i t s e l f  is  p r e -
s u m p t iv e  e v id e n c e  o f  n e g l ig e n c e .

T h e  C o u rt. T h e  m e r e  h a p p e n in g s  o f  a n  
a c c id e n t  i s  n o  p r e s u m p t io n  o f  n e g l ig e n c e .
W h a t  w a y  d o  y o u  s a y  t h e  d e fe n d a n t  w a s  
c a r e l e s s !  M e r e ly  b e c a u s e  t w o  p e o p le  c o m e  20  
t o g e t h e r  d o e s  n o t  m a k e  i t  n e g l ig e n c e .  I f  
th a t  i t  th e  f a c t  th e n  y o u r  p a r t y  is  n e g l ig e n t  

t o o ,  b e c a u s e  y o u  c a m e  t o g e t h e r .

M r . K u n zm a n . I s  i t  t r u e  t h a t  th e  m e r e  
h a p p e n in g  o f  a n  a c c id e n t  d o e s  n o t  m e a n  
n e g l ig e n c e ,  b u t  w h e r e  th e  p l a in t i f f  i s  o n  
th e  r ig h t  s id e  o f  th e  r o a d ,  t r a v e l in g  in  th e  
d i r e c t i o n  t h a t  th e — t r a v e l in g  in  a c c o r d -
a n c e  w it h  th e  r u le  o f  th e  r o a d ,  a n d  th e  r u le  
o f  th e  la w , a n d  th e n  h e  is  r u n  in t o  b y  th e  
d e fe n d a n t ,  t h a t  is  p r im a  f a c i e  n e g l ig e n c e .
I t  c a l ls  u p o n  th e  d e fe n d a n t  t o  e x p la in  w h a t  

h e  w a s  d o i n g  th e r e .

T h e  C o u r t. A  m a n  m a y  b e  o n  th e  w r o n g  

s id e  o f  th e  r o a d ,  a n d  y e t  b e  c a r e fu l .

M r . K u n zm a n . T h e  f a c t  th a t  h e  is  o n  th e

w r o n g  s id e  o f  th e  r o a (T —
°  'Ts l +T / . > . .

T h e C o u rt. I  w i l^ n o n - s u i t  o n  th e  o p e n in g .

I  w i l l  g iv e  th e  p l a in t i f f  a  c h a n c e  t o  in t r o -  .;o
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d u q e  t e s t im o n y ,  b u t  t h e r e  w i l l  h a v e  to  be 
m o r e  th a n  th a t , M r . K u n z m a n , i f  y o u  w a n t 
t o  h o ld  a n y b o d y .

M r . H o lm w o o d .  I  a s k  a n  o b je c t io n  b e  
n o t e d .

T h e  C o u rt. Y e s .

E x c e p t i o n  a l lo w e d — s e a le d  a c c o r d in g ly .

J u d g e .

M r . H o lm w o o d .  I  o b je c t  t o  p r o c e e d in g  
w it h o u t  a  c e r t i f ie d  t r a n s c r ip t .

T h e  C o u rt. I s  th is  i n c o r r e c t ?

M r . H o lm w o o d .  I  th in k  so .

T h e  C o u rt. L o o k  a t  it .

M r . H o lm w o o d .  I  c a n n o t  t e l l  w ith o u t  
c o m p a r in g  it .

T h e  C o u rt. T h e n  c o m p a r e  it . Y o u  k n o w  
th e  o ld  c o m m o n  la w  m e t h o d  w a s  f o r  c o u n s e l 
t o  c e r t i f y  i t  h im s e l f .

S T R A T T O N  C H R I S S A F I D E S ,  th e  p la in t i f f ,  be -
in g  d u ly  s w o r n  o n  h is  o a th , a c c o r d in g  t o  la w ,
s a i t h :

D ir e c t  exa m in a tion  b y  M r . K u n z m a n .

M r . K u n zm a n . M r . H o lm w o o d  h a s  k in d ly  
c o n s e n t e d  t o  h a v e  t h is  a s  a n  i l lu s t r a t io n  o f  
th e  c a s e .

Q  M r . C h r is s a f id e s ,  y o u  a r e  th e  p la in t i f f  in  
t h is  c a s e ?  Y o u  a r e  th e  p e r s o n  w h o  is  s u in g ?  
A  Y e s ,  s ir .

Q  W h a t  b u s in e s s  a r e  y o u  in ?  A  R e s ta u -
r a n t  b u s in e s s .
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Q Y o u  h a v e  a  s t o r e  a t  P la in f ie ld ?  A  I  
h a v e  a  s t o r e  a t  P la in f ie ld ,  a n d  a  s t o r e  in  W e s t -  

fie ld .
Q  O n  D e c e m b e r  t w e n t y - t h ir d  d id  y o n  h a v e  a  

s to re  a t  P e r t h  A m b o y ?  A  Y e s ,  s ir .
Q  O n  D e c e m b e r  t w e n t y - t h ir d  y o u  w e r e  t r a v e l -

in g  f r o m  P la in f ie ld  t o  P e r t h  A m b o y ?  A  Y e s ,  1 0  

sir.
Q W h o  d id  y o u  t r a v e l  w it h ?  A  L o u is  M o -  

lid esk e .
Q  W h a t  k in d  o f  a n  a u t o m o b i le  w e r e  y o u  

t r a v e l in g  in ?  A  F o r d  c a r .
Q  W h o  w a s  d r iv in g .  A  L o u is  M o l id e s k e .
Q W h e r e  d id  y o u  s i t ?  A  O n  th e  r ig h t  

h a n d  s id e  in  th e  f r o n t  se a t .
Q W h a t  k in d  o f  a  d a y  w a s  i t ,  c le a r  d a y ?  A

C le a r , b r ig h t  d a y .  2 0
Q  D id  a n  a c c id e n t  h a p p e n  t o  y o u  o n  th e  w a y ?

A  T h e  a c c id e n t  h a p p e n e d  o n  P u m p t o w n .
Q  O n  w h a t  s id e  o f  th e  r o a d  w h e r e  y o u ?  A  

O n th e  r ig h t  s id e  o f  th e  r o a d .
Q H o w  f a s t  w e r e  y o u  g o i n g ?  A  W e  w e r e  

a b o u t  m o v in g  a t  th e  t im e  th e  a c c id e n t  h a p p e n e d .
Q  T h is  m a p  is  s u p p o s e d  t o  s h o w  th e  s c e n e  

o f  th e  a c c id e n t .  N o w , i t  i s  d r a w n  t o  th e  s c a le  
o f  te n  f e e t  t o  th e  in c h . W i l l  y o u  p o i n t  o u t  a t  
a b o u t  w h a t  p o in t  th e  a c c id e n t  o c c u r r e d ?  A  3 0  

S o m e w h e r e  r ig h t  h e r e  ( i n d i c a t i n g ) .
Q W e r e  y o u  o n  t h e  r ig h t  s id e  o f  th e  r o a d ?

A  T h e  r ig h t  s id e .
Q  H o w  f a r  a w a y  w e r e  y o u  f r o m  th e — w a s  

the e d g e  o f  th e  r o a d ,  th is  r o a d ,  w h e n  th e  a c c i -
d en t o c c u r r e d ?  A  W e  w e r e  a b o u t  h e r e  ( i n d i -

c a t in g ) .

M r . H o lm w o o d .  W h e n  y o u  s a y  “ th is  
r o a d ” , d o  y o u  k n o w  w h a t  r o a d  t h is  i s ?  I t  

d o e s  n o t  h e lp  th e  r e c o r d  a n y . 4 0
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M r . K u n zm a n . T h is  is  th e  r o a d  f r o m  
P a r k  a v e n u e , t o  M e tu c h e n  ( in d ic a t in g ) .  
T h is  i s  th e  r o a d  f r o m  O a k  T r e e  f r o m  
M e tu c h e n  ( in d i c a t in g . )  Y o u  w e r e  s p e a k in g  
a b o u t  th e  d is t a n c e  f r o m  th e  r o a d  f r o m  O ak  
T r e e .

Q  H o w  f a r  w a s  t h e  p la c e  w h e r e  th e  a c c id e n t  
o c c u r r e d  ?

M r . H o lm w o o d .  L e t  h im  p o in t  ou t.

A  R ig h t  h e r e .

Q  ( c o n t i n u e d ) — t o  th e  r o a d  f r o m  O a k  T r e e  
t o  M e t u c h e n ?  - H o w  f a r ?  A  F r o m  O a k  T r e e  
t o  M e t u c h e n ?

Q  D o  y o u  r e c a l l ,  d o  y o u  r e m e m b e r  a b o u t  
h o w  f a r  f r o m  th e  r o a d  t o  M e tu c h e n  w e r e  y o u  

2 0  w h e n  th e  a c c id e n t  o c c u r r e d ?  A  H o w  f a r  w e 
w e r e  g o i n g  t o  M e t u c h e n ?

Q  Y e s ?  A  W a s  a b o u t  f i f t e e n  m in u te s  f r o m  
h e r e  t o  M e tu c h e n .

Q  N o . H o w  m a n y  f e e t ?  W h a t  is  th e  d is -
t a n c e ?  A  A b o u t  s ix t y  o r  s e v e n t y  fe e t .

Q  W h e n  d id  y o u  f ir s t  s e e  th e  d e fe n d a n t ?  
A  I  s e e n  th e  c a r  w h e n  I  w a s  a b o u t  h e r e  ( in d i -
c a t i n g ) .  W e  c o u ld  s e e  o v e r  th e r e .  H is  ca r  

30 w a s  r ig h t  h e r e  ( i n d i c a t i n g ) .

Q  W h ic h  w a y  w a s  h e  t r a v e l in g ?  A  T r a v -  
e l in g  u p  t h is  w a y  a n d  w e  w e r e  g o i n g  th is  w a y  
t o  M e tu c h e n . H e  w a s  g o i n g  t o  P la in f ie ld .

Q  W h a t  d id  h e  d o ?  A  W e  w e r e  a b o u t  
c o m in g  r ig h t  h e r e  w h e n  h e  c o m e  u p  th is  w a y , 
a n d  f o r  a  m o m e n t  w e  t h o u g h t  th a t  h e  w a s  g o in g  
u p  th is  w a y .  W h e n  h e  c a m e  r ig h t  h e r e  a n d  ra n  
b a c k  t o  h e r e  ( in d i c a t in g . )

T h e  C o u rt. T h e  r o a d  r u n s  n o r th .
4 0
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A  T h is  is  M e tu c h e n  a n d  t h is  i s  g o i n g  t o  

P la in fie ld .

T h e  C o u rt. T h a t  is  g o i n g  n o r t h .

B y  M r . H o lm w o o d .

Q I n d ic a t in g  th e  n o r t h e r n  s id e  o f  th e  r o a d  
to P la in f ie ld  w h e r e  y o u  s a w  th is  m a n  t u r n  in , 1 0  
is th a t  r i g h t ?  A  W e  s a w  th e  m e n  t u r n  in  

h ere .

M r . H o lm w o o d .  I n d i c a t in g  th e  n o r t h e r n  

s id e  o f  th e  r o a d  t o  P la in f ie ld ,

B y  M r . K u n zm a n .

Q  W h a t  y o u  s a y  i s  t h a t  h e  a p p a r e n t ly  w a s  
g o in g  s t r a ig h t  o n  th e  r o a d  t o  O a k  T r e e ,  b u t  
w h en  h e  r e a c h e d — A  H e  c h a n g e d  h is  m in d  t h a t  

he s h o u ld  c o m e  t h is  w a y .

M r . H o lm w o o d .  I  o b je c t .  I  m o v e  t o  s t r ik e  

th a t  o u t .
T h e C o u rt. Y e s ,  th a t  w i l l  b e  s t r ic k e n  o u t .

Q  H e  w e n t  u p  a s  i f  t o — A  W e n t  a  l i t t le  
fu r th e r  o v e r  t h a n  th e  m id d le  o f  th e  r o a d  b e f o r e  

he tu r n e d  o v e r  h e r e  t h is  w a y .

Q  H e  t u r n e d  a  s h o r t — d id  h e  m a k e  a  s h o r t  

tu r n ?  30
M r . H o lm w o o d .  I  o b je c t .

Q  W h a t  k in d  o f  a  t u r n  d id  h e  m a k e ?  A  H e  

m a d e  a  v e r y  s h o r t  t u r n .

Q  W a s  i t  s u d d e n ?  A  I  d o n ’ t  u n d e r s t a n d  

? th at. -
Q  W a s  i t  q u ic k , u n e x p e c t e d ?  A  Q u ic k , u n -

e x p e c te d .
Q D id  h e  b l o w  h is  h o r n  b e f o r e  h e  t u r n e d  th e  

c u r v e ?  A  N o ,  h e  d i d n ’ t  b l o w  h is  h o r n .
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Q  W o u l d  y o u  h a v e  h e a r d  i t  i f  h e  h a d ?  A 
W e  c o u ld .

Q Did you give any other signal? A  No, sir.
Q Did the driver o f your car give a signal ? 

A  Me did blow his horn.
Q Mow fast was he going? A  The other 

driver or. my driver?

Q The other driver. A  Oh, he was going 
about between eighteen to twenty miles.

Q Did he have his brakes on when he struck 
you? A  No, sir.

Q Where was your Ford struck? A In the 
front where is the radiator.

Q In the front, directly in front, or one side?
A  A  little over the right side—a little over to 
the left side.

Q What happened to your machine, what 
happened to your car? A The lamp was broke, 
the radiator was broke, and the wheels was bent 
with the axle, bent this way.

Q Do you mean one wheel would go on top 
of the other? A  One wheel was on top of 
the other.

Q  D id  your car remain in the same place? 
No. It was away back on the bank, up here 

on this here (indicating) pushed back about 
twenty or twenty-five feet or so.

Q It was pushed back by the force of the 
collision? A  Yes, force of the collision.

Q What happened to you? A  The time that 
the other car hit us, I struck the windshield, 
fall head on the windshield, and then back this 
way, and then I find myself on my knees, on the 
floor of the car that I was driving into.

Q Was it a violent collision?
M r. H oln iw ood . I object.



21
S tra tton  CJirissafides, d irect.

Q S t a t e  w h a t  f o r c e ,  i f  a n y , t h e r e  w a s  w h e n  

he s t r u c k  y o u r  c a r ?  A  W h a t  f o r c e ?
Q Y e s ?  A  I  d o n ’ t  u n d e r s t a n d  th a t .

B y the C ou rt.

Q H o w  h a r d  d i d  i t  s t r ik e ?  A  O h , v e r y  
h ard . F o r  in s t a n c e ,  h e  b lo w  m e  s o  th a t  I  c o u l d n ’t  j  g 

u n d e r s ta n d  a n y t h in g  a f t e r .

B y M r. K u n zm a n .

Q W a s  i t  l i g h t ly  o r  v e r y  h a r d ?  A  V e r y

Q  W h a t  d ic i^ R F "f in d  h a p p e n e d  t o  y o u  a f t e r  
the a c c id e n t ?  W h a t  c o n d i t io n  w e r e  y o u  in  a f t e r  
the a c c id e n t ?  A  W e l l ,  w h e n  I  g o t  o u t  o f  th e  
ca r  I  s e e n  t h a t  t h e r e  w a s  b l o o d  r ig h t  h e r e  o n  m y  

eye , a ll  o v e r  m y  e y e .
Q Y o u r  e y e  o r  y o u r  f a c e ?  A  E y e ,  h e r e  20 

all o v e r  t h is  s id e ,  e y e ,  a n d  p a r t  o f  th e  ch e e k .

A n d  I  w e n t  in t o  a  h o u s e  th e r e .
Q  A n d  w h a t  e ls e ?  A  A n d  a  l i t t le  b l o o d  o n  

m y  f in g e r  h e r e  t h r o u g h  th e  g lo v e .  I  h a d  g l o v e s  
on  a n d  t h r o u g h  t h e  g l o v e  w a s  c o m in g  b l o o d  o u t  

o f  it.
Q H o w  d id  y o u  f e e l ?  A  S t u n n e d  a n d  d iz z y ,  

w h a te v e r  y o u  c a l l  it . C o u l d n ’ t  h a r d ly  w a lk .
Q W a s  t h e r e  a n y t h in g  e ls e  th e  m a t t e r  w it h  ^  

y o u  a t  th is  t im e ?  A  N o t h in g  e ls e .
Q W h a t  d id  y o u  d o  n e x t ?  A  I  w e n t  in t o  a  

h ou se  n e a r  th e  r o a d  t h e r e ,  a n d  t h e y  g iv e  m e  
som e m e d ic in e ,  s o m e  k in d  o f  w a t e r ,  I  d o n ’t  k n o w  
w h at w a s  it ,  a n d  c le a n  o f f  t h is  p a r t  o v e r  h e r e ,  
and  th e n  p ie c e  o f  c o t t o n ,  I  w a s  h o ld in g  i t  u n t i l  

I  w e n t  t o  th e  d o c t o r .
Q  H o w  d id  y o u  g o  t o  th e  d o c t o r ?  A  W e  

te le p h o n e d  t o  t h e  S o m e r s e t  g a r a g e  in  P la in f ie ld  
so th e y  s e n t  a  c a r  d o w n  t h e r e  a n d  ta k e  m e  t o  

the h o s p i t a l  o r  t o  a  d o c t o r .  ^
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Q  W h o  w a s  d r i v i n g  th e  c a r  th a t  r a n  in t o  y o n ?  
A  W h o  w a s  d r iv in g  i t ?

Q  Y e s .  A  I  k n o w  th e  m a n . I  d i d n ’ t k n ow  
h is  n a m e  th e n .

Q  W a s  it  J o h n  K n a u s ?  A  .J o h n  K n a u s .
Q  A n d  th a t  is  a  c a r  o w n e d  b y  th e  B r u n s w ic k  

10 M o t o r  C o m p a n y ?  A  B r u n s w ic k  M o t o r  C o m -
p a n y .

Q  W h a t  d id  h e  s a y  w h e n  h e  r a n  in to  y o u ?  
A  H e  s a id  th a t  h e  d i d n ’t  s e e  u s  c o m in g .

h a p  e M d ™  WaS t h a t ?  A  A f t e r  th e  co llL sion

Q  D id  h e  h a v e  c u r t a in s  o n  h is  c a r ?  A  H e  
h a d  c u r t a in s .

Q  O n  w h e r e ?  A  O n  th e  s id e s  o f  th e  ca r . 
y  H e  h a d  a  w in d s h ie ld  in  f r o n t ?  A  W in d -  

20 s h ie ld  a n d  th e n  th e  c u r t a in s .

Q  W e r e  th e  c u r t a in s  d o w n ?  A  C u rta in s  
d o w n .

Q  D id  h e  h a v e  a n y  p a s s e n g e r s  w ith  h im  a t 
th e  t im e ?  A  A n y  w h a t ?

Q  P a s s e n g e r s ?  A  O n e . 

n r ?  W h e r e  w a s  th e  p a s s e n g e r  s i t t in g ?  A  
W h e r e  w a s  s i t t in g ?  W e  d i d n ’ t  s e e  w h e r e  w as 
s it t in g .  I  d i d n ’ t see .

Q  W a s  th e  d e f e n d a n t ’ s a u t o m o b i le  h u r t  a n v ?
3 0  A  Y e s ,  s ir .  * J '

4 0

Q  H o w ?  A  H is  a x le  w a s  b e n t .

Q  H is  f r o n t  a x le  w a s  b e n t ?  A  F r o n t  a x le .
Q  Y o u  s a id  b e f o r e  th a t  y o u  w e n t  t o  te le -

p h o n e  f o r  a  d o c t o r .  D id  y o u  t e le p h o n e  f o r  a 
d o c t o r ?  A  N o . I  s a id  L o u is  M o lid e s k e  te le -
p h o n e d  f o r  a  c a r  t o  c o m e  d o w n  a n d  ta k e  m e  
t o  th e  d o c t o r .

Q  D id  th e  c a r  c o m e ?  A  I t  d id .

m e
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Q  W h a t  t im e  o f  d a y  d id  th e  a c c id e n t  o c c u r ?

A  A b o u t  e le v e n  .o ’ c lo c k .  ’
Q  M o r n in g  o r  e v e n in g ?  A  M o r n in g .
Q  C o u ld  h e  h a v e  s e e n  y o u  i f  h e  h a d  l o o k e d ?

C o u ld  h e  h a v e  s e e n  y o u  c o m in g  i f  h e  h a d  lo o k e d ?

A  O h , y e s ,  h e  c o u ld .

M r . H o lm w o o d .  I  w is h  t o  s t r ik e  th a t  o u t . ^ 
T h a t  is  a ' c o n c lu s io n  w h e t h e r  h e  c o u ld  s e e  

h im  o r  n o t .

T h e  C o u rt. I  w i l l  le t  i t  s ta n d .

Q  D id  th e  d o c t o r  e x a m in e  y o u ?  A  Y e s ,  s ir .
Q  A n d  t r e a t  y o u ?  A  H e  d id  t r e a t  m e  o n  th e  

ch eek  a n d  th e  f in g e r .
Q  N o t h in g  e ls e ?  A  N o t h in g  e ls e .
Q  W h e r e  d id  y o u  g o  t h e n ?  A  W i t h  th e  

sa m e c a r  th a t  t o o k  m e  t o  th e  d o c t o r  I  w e n t  t o  

m y  h o u s e .
Q  D id  y o u  s t a y  h o m e  a l l  d a y ?  A  I  s t a y e d  

h o m e  u p  t o  s ix  o ’ c lo c k ,  s ix  o ’ c l o c k  in  th e  e v e n in g .
Q  W h a t  h a p p e n e d  t h e n ?  A  W e l l ,  a f t e r  I  

th o u g h t  o f  g o i n g  d o w n  t o  m y  b u s in e s s  a n d  s o  
I  d r e s s e d  u p  a n d  c a m e  d o w n  a b o u t — s t a r t  d o w n -
tow n . . A f t e r  I  w e n t  c o u p le  o f  b lo c k s  I  f e l t  s o m e  
p a in  r ig h t  o v e r  h e r e  s o m e w h e r e  o n  th e  s id e ,  o n  
the l e f t  s id e . I  w a s  w it h  m y  s is t e r ,  s o  I  t o l d  
m y  s is t e r  w e  h a d  b e t t e r  c o m e ‘ b a c k  b e c a u s e  I  30 
d o n ’ t  f e e l  v e r y  g o o d .

Q  S o  y o u  w e n t  w h e r e ?  A  A n d  w e  w e n t  

b a ck  h o m e  a n d  la id  d o w n  a g a in .
Q  D id  y o u  h a v e  th e  d o c t o r  e x a m in e  y o u  f o r  

th a t?  A  T h e  n e x t  d a y  a t  t e n  o ’ c lo c k .
Q  Y o u  w e n t  d o w n  t o  th e  d o c t o r
Q  W h ic h  d o c t o r  w a s  i t ?  A  D r .
Q  A n d  w h a t  d id  h e  t e l l  y o u  y o u  h a d ?  A  

H e  t o ld  m e  th a t  I  h a d  h e r n ia .
Q  D id  h e  e x a m in e  y o u ?  A  Y e s ,  s ir .  ^
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Q  D id  y o u  h a v e  th a t  h e r n ia  b e f o r e  th e  a c c i  
d e n t ?  A  N o ,  s ir .

Q  D id  y o u  e v e r  h a v e  a  h e r n ia  b e f o r e ?  A  I  
h a d  o n c e  b e f o r e .

Q  H o w  l o n g  a g o ?  A  W a s  s ix  y e a r s  a n d  
a  t e w  m o n t h s  b e f o r e . .

Q  Were y o u  operated on? A  Y e s ,  s ir .

Q  W h e r e  a t ?  A  A t  E o c h e s t e r ,  N e w  Y o r k .

Q  I n  th e  h o s p i t a l ?  A  I n  th e  h o s p i t a l .

Q  W h e r e  y o u  c u r e d  a t  th a t  t im e ?  A  Y e s  
s ir .

rQ  A f t e r  t h a t  o p e r a t i o n  s ix  y e a r s  a g o  d id  
y o u  w e a r  a  t r u s s ?  A  I  o n ly  w o r e  a  t r u s s  f o r  
a b o u t ,  f o r  n o  m o r e  t h a n  t h r e e  m o n th s . A n d  d o c -
t o r  t o l d  m e  I  s h o u ld  w e a r  o n e  a f t e r  th e  o p e r a -
t io n .

Q  A n d  y o u  h a v e  n e v e r  w o r n  o n e  s in c e ?  A  
I  d id  w e a r  o n e . A f t e r  t h r e e  m o n t h s  I  th r e w  
it  a w a y . I  d i d n ’ t  w e a r  i t  a n y  m o r e .

Q  Y o u  s a y  y o u  w e r e  c o m p le t e ly  c u r e d . A  
Y e s ,  s ir .

Q  D id  y o u  d o  h e a v y  w o r k  s in c e  th a t  t im e ?  
A  H e a v y  w o r k  a ll  th e  t im e .

■ Q  A n d  it  n e v e r  b o t h e r e d  y o u ?  A. N e v e r  d id .

Q  A f t e r  th e  a c c id e n t  'w h e n  y o u  d is c o v e r e d  
y o u  h a d  a  h e r n ia ,  w h a t  t r e a t m e n t  d id  y o u  tak e , 
i f  a n y ?  A  I  d i d n ’t  t o o k  a n y  t r e a t m e n t  a t a ll 
f o r  a  w e e k  o r  s o , a n d  I  s e e n  th a t  th is  b o th e r e d  
m e  v e r y  m u c h , s o  I  h a d  t o  g o  b a c k  t o  th e  d o c t o r  
a g a in ,  a n d  h e  t o ld  m e  I  s h o u ld  g o  a n d  b u y  a 
t r u s s ,  a n d  I  w i l l  d o  u n t i l  I  g o  u n d e r  a n  o p e r a t io n .

Q  W a s  th e  h e r n ia  g r o w i n g  l a r g e r ?  A  G r o w -
in g  la r g e r  a l l  th e  t im e .

Q  H a s  it  g r o w n  s in c e  y o u  p u t  a  t r u s s  o n ?  A  
A  l i t t le  b it .

Q  D o e s  i t  h u r t  y o u ?  A  Y e r y  m u c h .
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Q W h a t  d o  y o u  d o  in  y o u r  b u s i n e s s !  A  I n  
m y  b u s in e s s  I  o u g h t  t o  b e  c o o k ,  w a i t e r ,  m a n a g e r ,  

an d  e v e r y t h in g .
Q  Y o u  a r e  in  c h a r g e  o f  th e  b u s i n e s s !  A  I  

am  in  c h a r g e  o f  t h e  b u s in e s s .
Q D o e s  th is  i n ju r y  in t e r f e r e  in  a n y  w a y  

w ith  y o u r  u s u a l  w o r k !  A  Y e s ,  s ir .  Ï 0
Q  H o w !  A  I  c a n ’ t  w o r k .  I  c a n ’t  d o  a n y  

h e a v y  w o r k .  T h e  o n ly  t h in g  I  c a n  d o  i s  ju s t  
b o o k k e e p in g  o r  s o m e t h in g  l ik e  th a t ,  a n d  th e n  

sit d o w n .
Q W e l l ,  h a v e  y o u  t r i e d  t o  a c t  a s  a  c o o k ,  a f t e r  

th e  a c c i d e n t !  A  I  d id  m a n y  t im e s  th a t  I  h a d  
n o  e m p lo y e s  a n d  I  h a d  t o  d o  it . I  c o u l d n ’ t  d o  it .
I  th o u g h t  o f  l e t t in g  th e  b u s in e s s  g o  a n d  g o i n g —

Q W h y  c o u l d n ’t  y o u  d o  i t !  A  I  f e l t  p a in s  
a ll th e  t im e  a n d  I  h a d  t o  a lw a y s  s q u e e z e  m y s e l f  2Q 

th is  w a y .
Q  A n d  c o u ld  y o u  d o  a n y  w a i t i n g !  A  N o t  

m u ch . V e r y  l i t t le .  O n c e  in  a  w h i le  I  w i l l  d o  it ,  
b u t f o r  h $ d f a  h o u r  o r  s o  a n d  th e n  I  s it  d o w n .

Q A ft fe r  th e  a c c id e n t  h o w  l o n g  w e r e  y o u  
co n fin e d  h o m e , i f  a n y !  A  O h , I  w a s  h o m e  a b o u t  
fo u r  d a y s  o r  s o  a n d  t h e n  I  g o  o u t  o n c e  in  a  

w h ile .
Q  Y o u  c o u ld  n o t  a t t e n d  t o  b u s i n e s s !  A  N o t  

f o r  f o u r  d a y s  I  d i d n ’ t  d o  n o t h in g .  30
Q  A f t e r  t h a t  d i d  y o u  u n d e r t a k e  y o u r  f u l l  d u -

ties  in  th e  b u s i n e s s !  A  I  n e v e r  d id  t o o k  m y  
fu ll  d u t ie s  in  th e  b u s in e s s .  I  a lw a y s  h a v e  s o m e -
b o d y  t o  d o  p a r t  o f  th e  b u s in e s s  s in c e  th e n .

Q H a v e  y o u  h a d  t o  h ir e  s o m e o n e !  A  Y e s ,  

sir.
Q  S in c e  th e  a c c id e n t  t o  ta k e  y o u r  p l a c e !  A  I  

h a v e  h i r e d  a  c o o k .
Q  W o u l d  y o u  h a v e  h a d  t o  h ir e  s o m e o n e  t o  

tak e  y o u r  p l a c e !  A  N o t  b e f o r e .  4 0
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Q  I f  y o u  d i d n ’ t  h a v e  th e  a c c id e n t ?  A  I
d i d n ’ t h a v e  t o  h ir e  a n y b o d y .

Q  H o w  m u c h  d id  y o u  p a y ?  A  I  p a id  h im
f i f t y  d o l la r s  a  m o n t h  a n d  h is  b o a r d .

M r. H o lm w ood . I  o b je c t .

T h e C ou rt. W h y ?

M r. H o lm w ood . I  d o  n o t  th in k  it  is  s u f -
f i c ie n t ly  e s ta b l is h e d  th a t  th is  is  th e  p r o p e r  
m e a s u r e  o f  d a m a g e s  th a t  h e  e s ta b l is h e d  thatr 
h e  h a d  t o  h ir e  th is  m a n . H e  te s t i f ie d  th a t 
h e  h a d  a  c o o k  b e f o r e .

T h e C ou rt. N o , h e  h a d  t o  c o o k  h im s e lf  
b e f o r e .  H e  is  n o t  a b le  t o  d o  i t  n o w , so  he 
h a d  t o  h ir e  s o m e b o d y ,  a s  I  u n d e r s ta n d  it.

A  I  w a s  d o i n g  th e  c o o k in g  m y s e l f  b e fo r e .

T h e  C ou rt. N o w , h e  c a n n o t  d o  it , a n d  he 
h a s  t o  h ir e  s o m e b o d y  e ls e .

M r. H o lm w ood . B u t  a s  I  u n d e r s ta n d  h im  
h e  w a s  n o t  d o i n g  a ll  o f  i t  h im s e l f .  H e  h e lp e d  
a l l  a r o u n d  t h e  s t o r e .  H e  c o o k e d  a n d  a c te d  
a s  m a n a g e r  a n d  w a s  d o in g  e v e r y th in g .  I t  
d o e s  n o t  a p p e a r  e x c lu s iv e ly  th a t  h e  d id  a ll 
th e  c o o k in g  th e r e .

T h e C ou rt. I  w i l l  a l lo w  i t  t o  s ta n d .

Q  W o u l d  y o u  h a v e  h a d  t o  h ir e  th is  m a n  i f  y o u  
d id  n o t  h a v e  t h is  in ju r y .  A  I  d i d n ’ t h a v e  to  
h ir e  th a t  m a n  i f  I  d o n ’t  h a v e  th e  in ju r y .

Q  H o w  s o o n  a f t e r  th e  a c c id e n t  d id  y o u  h ire  
h im ?  A  A b o u t  te n  d a y s  a f t e r .

Q  H o w  m u c h  d o  y o u  p a y  h im ?  A  ' I  p a y  
h im  f i f t y  d o l la r s  a  m o n th .

Q  T h a t  is  h is  s a la r y ?  A  T h a t  is  h is  s a la r y  
w it h o u t  b o a r d .  A n d  h is  b o a r d .  H e  g e t s  h is  
b o a r d .
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Q  H o w  l o n g  h a v e  y o u  b e e n  in  th e  r e s t a u r a n t  
b u s in e s s ?  A  I n  m y  o w n  b u s in e s s  I  h a v e  b e e n  

a b o u t  f o u r  y e a r s .

Q  A n d  b e f o r e  t h e n ?  A  B e f o r e  t h e n  I  w a s  

w o r k in g  in  h o t e ls  in  N e w  Y o r k .

0  Y o u  a r e  f a m i l ia r  w ith  th e  r e a s o n a b le  v a lu e  
o f  s e r v ic e s  o f  o n e  w o r k in g  in  th e  r e s t a u r a n t ?  A  

Y e s , s ir .

Q  I s  f i f t y  d o l la r s  a  m o n t h  r e a s o n a b le  v a lu e  
f o r  th e  w o r k  th e  m a n  is  d o i n g ?  A  T h a t  i s  a  
c o o k  f i f t y  d o l l a r s  a  m o n th . F o r  a  p la c e  l ik e  m i n e ; 

f i f t y  d o l la r s  a  m o n th .

Q  T h a t  is  r e a s o n a b le  v a lu e ?  A  F o r  a  c o o k .

Q  W h a t  a r e  y o u r  s e r v ic e s  w o r t h  a t  r e a s o n a b le  

v a lu e ?  A  A b o u t  t h i r t y  d o l la r s  a  w e e k .

B y  M r . H o lm w o o d .  20

Q  T h a t  is  a t  t h e  p r e s e n t  t im e ?  A  A t  th e  
p r e s e n t  t im e  I  d o n ’t  th in k  I  a m  w o r t h  t h a t  m u c h , 

n o , n o t  a t  th e  p r e s e n t  t im e .

B y  M r . K u n zm a n .

Q H o w  m u c h 'd o  y o u  th in k  y o u r  s e r v ic e s  a r e  

w o r th  a t  th e  p r e s e n t  t im e ?  A  I  d o n ’t  k n o w .

T h e  C o u r t .  H o w  d o  y o u  th in k  t h a t  is  a  
m e a s u r e  o f  d a m a g e s ,  M r .  K u n z m a n ?  3 0

Q  H a v e  y o u  h a d  a n y  o t h e r  e x p e n s e s  b e c a u s e  

o f  th e  a c c id e n t ?  A  Y e s ,  s ir .

T h e C o u rt. Y o u  c a n n o t  r e c o v e r  w h a t  h is  
s e r v ic e s  a r e  w o r t h ,  i f  h e  h i r e d  s o m e o n e  e ls e  
t o  t a k e  h is  p la c e .  T h e  q u e s t io n  i s  w h e t h e r  
h e  h a s  l o s t  a n y t h in g  in  h is  b u s in e s s  b y  r e a -

s o n  o f  it .

Q  D o e s  th e  m a n  y o u  h a v e  h i r e d  d o  a l l  y o u r  
w o r k ?  A  H e  d o e s n ’ t  d o  a ll  th e  w o r k . 4 0
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Q  H e  o n ly  d o e s  p a r t  o f  i t ?  A  H e  o n ly  d o e s  
th e  c o o k in g ,  t h a t - i s  a ll.

Q  H e  d o e s  w o r k  th a t  y o n  h a d  d o n e  b e fo r e  
th e  a c c id e n t  y o n r s e l f ?  A  N o . H e  d o n ’ t d o  
w h a t  I  w a s  d o i n g  b e f o r e .

Q  H e  d o n ’t  d o  a s  m u c h ?  A  N o t  a s  m u c h  as 
I  w a s  d o in g  b e f o r e .

Q  T h a t  i s  o n ly  p a r t ?  A  T h a t  is  o n ly  p a r t  
o f  m y  b u s in e s s .

Q  H a v e  y o u  h a d  a n y  o t h e r  e x p e n s e s ?  A  
Y e s ,  s ir .

Q  B e c a u s e  o f  th e  a c c id e n t ?  A  F i r s t  th in g  
I  p a id  t h r e e  d o l la r s  f o r  th e  c a r  t h a t  t o o k  m e  to  
d o c t o r ,  a n d  th e n  t o  th e  h o u s e . A n d  $ 1 .6 5  f o r  a 
p a i r  o f  g lo v e s ,  w h ic h  I  h a d  t o  t e a r  i t  a n d  ta k e  
i t  o f f  m y  f in g e r  h e r e .  I t  w a s  s tu c k  t o g e t h e r .

Q  Y o u  c o u l d n ’t  ta k e  th e  g l o v e  o f f ?  A  Y o u  
c o u l d n ’ t  p u l l  i t  d o w n  b e c a u s e  I  h a d  t o  t e a r  it. 
A n d  s e v e n t y - f iv e  c e n t s  f o r  m e d ic in e  a n d  b a n d a g e s  
a n d  t h in g s  l ik e  th a t .

Q  A n d  w h a t  e ls e ?  A  F i v e  d o l la r s  f o r  D r .

L yth ing e ls e ?  A  I  d o n ’ t  r e m e m b e r  o f  
a n y t h in g  e l s e !

Q  H a v e  y o u  w o r n  a  t r u s s  s in c e  th e  a c c id e n t ?  
3q  A  I  d id .

Q  A n d  y o u  s t i l l  w e a r  i t ?  A  I  w e a r  it  n ow .
Q  I s  y o u r  p r e s e n t  r u p t u r e  in  th e  s a m e  p la ce  

t h a t  y o u r  o l d  r u p t u r e  w a s ?  A  N o ,  s ir .  I t  is 
o n  th e  s a m e  s id e ,  b u t  it  is  f a r  u p  th a n  th e  o th e r  
p la c e .

Q  A n d  i t  h a s  n o t h in g  t o  d o  w it h  th e  o th e r ?  
A  N o ,  s ir .

Q  W h a t  d id  th e  d o c t o r s  t e l l  y o u  y o u  m u s t  d o  
t o  g e t  c u r e d ?  A  H a v e  a n  o p e r a t io n .

4 0  M r . K u n zm a n . T a k e  th e  w itn e s s .

!  a n d  th e  t r u s s ,  s ix  d o l la r s .
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C ross-exa m in a tion  b y  M r . H o lm w o o d .

Q  N o w , M r . C h r is s a f id e s ,  h o w  l o n g  b e f o r e  th e  

a c c id e n t  w a s  i t  t h a t  y o u  la s t  w o r e  a  t r u s s !  A  

H o w  l o n g !

Q  Y e s .  A  S ix  y e a r s .

Q  A n d  d u r in g  th a t  s ix  y e a r s  y o u  d i d n ’ t  w e a r  10 
a t r u s s  o n c e !  A  I  d i d n ’ t  w e a r  a  t r u s s .

Q A n d  w h e r e  w e r e  y o u  o p e r a t e d  o n !  A  I n  

R o c h e s t e r ,  N e w  Y o r k .

Q W h e r e a b o u t s !  A  I n  R o c h e s t e r ,  N e w  

Y o r k .
Q  W e l l ,  in  a n  h o s p i t a l !  A  I n  th e  h o s p i t a l .
Q  W h a t  h o s p i t a l !  A  D r .  L e e ’ s h o s p i t a l .
Q D id  D r .  L e e  p e r f o r m  th e  o p e r a t i o n !  A  

D r. L e e  a n d  a  h e lp e r  h e  h a d  th e r e .
Q W h a t  is  D r .  L e e ’ s f i r s t  n a m e !  A  I  d o n ’t  2Q 

k n ow .
Q  D o  y o u  k n o w  w h a t  s t r e e t  th a t  is  o n  in  

R o c h e s t e r !  A  I  d o n ’ t  k n o w .
Q A n d  h o w  lo n g  a g o  w a s  t h a t ; t e n  y e a r s  a g o !

A  N o , s ir .
Q H o w  l o n g !  A  T h a t  is  a b o u t  s ix  y e a r s —

1910 in  J u n e .
Q  J u n e ,  1 9 1 0 !  A  J u n e ,  1 9 1 0 , i f  I  a m  c e r -

tain .
Q A n d  o n  w h ic h  s id e  o f  y o u r  b o d y  w a s  t h a t  3 0  

h e r n ia !  A  O n  th e  l e f t  s id e .
Q A n d  it  i s  a t  th e  s a m e  s p o t  w h e r e  y o u  h a v e  

the h e r n ia  n o w , i s n ’ t  i t !  A  N o ,  s ir .
Q H o w  f a r  f r o m  i t !  A  A b o u t  o n e  in c h  

fa r th e r .
Q A b o u t  o n e  in c h  a w a y !  A  Y e s ,  s ir .
Q H o w  d o  y o u  k n o w  i t  is  a n  in c h  a w a y !  A  

I  ca n  s e e  i t  is .  •
Q  I s  t h e r e  a  s c a r  t h e r e  f r o m  y o u r  o p e r a t i o n !

A  T h e r e  is  a  s c a r  f r o m  th e  o p e r a t io n . 40
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Q  A n d  is  i t  a n  in c h  a w a y  f r o m  th a t  s c a r ?  A  
A n  in c h  a w a y  o f  w h e r e  w a s  th e  h e r n ia  before.

Q  H o w  f a r  f r o m  th e  s c a r ?  A  I t  is  o n  the 
t o p  o f  th e  s c a r ;  ju s t  a b o u t  th e  t o p .

Q  A n d  i t  a p p e a r s  t o  b e  p u s h in g  th e  sca r  
th e r e ,  d o e s n ’ t  i t  ? th a t  is ,  p u s h in g  i t s  w a y  th ro u g h  

10 th e  s c a r ,  d o e s n ’ t  i t ?  A  N o . I t  is  p u s h in g  m y  
s k in  a w a y  u p . N o t  th e  s c a r .

Q  P u s h in g  u n d e r  w h e r e  th e  s c a r  is  ? A  N o , 
s ir .

Q  H o w  f a r  f r o m  th e  s c a r ?  A  O h , it  is  th is  
s id e  o v e r  h e r e  w h e r e  th e  s c a r  is . H e r e  th is  side. 
T h e  s c a r  c o m e s  th is  s id e ,  a n d  th a t  o t h e r  th in g , 
th e  h e r n ia ,  c o m e s  o v e r  h e r e  a n d  p u s h e s  the 
s k in  u p .

Q  H o w  lo n g  h a v e  y o u  h a d  th a t  r e s ta u r a n t?  

20 ^  ^  f o u r  y e a r s  I  g u e s s  I  h a v e  b e e n  in
p a r t n e r s h ip  w it h  m y  b r o t h e r s .  S o m e  o th e r  
b r o t h e r s  t o g e t h e r .

Q  A r e  t h e y  in  p a r t n e r s h ip  w ith  y o u  n o w ?  
A  P a r t n e r s h ip .

Q  H o w  m a n y  o f  th e m  a r e  in  p a r t n e r s h ip ?  
A  T h e r e  is  o n e , t w o  a n d  m e , th r e e ,  I  a m  the 
th ir d .

Q. W h a t  d o  th e  o t h e r  b r o t h e r s  d o  in  the 
s t o r e ?  A  T w o  o f  t h e m ;  th e  o t h e r  t w o  p a r tn e r s  

3 0  a r e  w o r k in g  d o w n  in  W e s t f ie ld ,  in  th e  o th e r  
s t o r e .

Q  H a v e  y o u  a n o t h e r  s t o r e  in  W e s t f ie ld ?  A  
I  h a v e  a n o t h e r  s t o r e  in  W e s t f ie ld .

Q  T h a t  i s  t w o  s t o r e s ,  is  th a t  a ll  y o u  h a d ?
A  A t  th e  t im e  th e  a c c id e n t  h a p p e n e d  I  h ad  
a n o t h e r  s t o r e  in  P e r t h  A m b o y ,  N e w  J e r s e y , 
w h ic h  I  s o ld  i t  t o  t w o  o t h e r  b r o t h e r s .

Q  A r e  a n y  o f  y o u r  b r o t h e r s  h e lp in g  y o u  in  
t h is  s t o r e ?  A  I n  th is  s t o r e  h e r e ?

4 0  Q  Y e s .  A  O n ly  f o r  t o -d a y .
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Q  T o - d a y  t h e y  a r e  h e lp in g  y o u ?  A  Y e s .
Q  D o  t h e y  h e lp  y o u  a t  a n y  o t h e r  t im e ?  A  

O n ce  in  a  w h ile ,  t h e y  c o m e  th e r e .  I  h a v e  o n ly  

b r o t h e r  w o r k in g  f o r  m e  a s  a  w a it e r .
Q  D o e s  h e  w o r k  f o r  y o u  e v e r y  d a y ?  A  H e  

is w o r k in g  f o r  m e  e v e r y  d a y .  T h a t  is  la t e r ,  

a b o u t  t w o  m o n t h s  h e  h a s  w o r k e d  f o r  m e . 10
Q  A n d  h o w  m a n y  o f  t h e m  w e r e  w o r k in g  f o r  

y o u  a t  th e  t im e  o f  th e  a c c id e n t ?  A  A t  th e  
t im e  o f  th e  a c c id e n t  f iv e  a l t o g e t h e r  w it h  m e .

F o u r  a n d , I  f iv e .
Q  A l l  b r o t h e r s ?  A  N o ,  s i r ;  s t r a n g e r s .
Q  Y o u  h a d  f iv e  p e o p le  w o r k in g  f o r  y o u  a t  th e  

t im e  o f  th e  a c c id e n t ?  A  N o .  F o u r  a n d  I ,  f iv e

a lt o g e t h e r  in  th e  p la c e .
Q  A n d  a l l  in  t h a t  o n e  s t o r e ?  A  T h a t  o n e

s to re . 20
Q  W h e r e  i s  th is  s t o r e ?  A  127  W e s t  F r o n t

s tre e t , P la in f ie ld .
Q  H o w  lo n g  h a d  y o u  h a d  f iv e  t h e r e  b e f o r e  

th e  a c c id e n t ?  T h a t  is ,  in c lu d in g  y o u r s e l f ?  A  

H o w  l o n g  w h a t ?
Q  H a d  y o u  h a d  th e  f iv e  p e o p le  w o r k in g  t h e r e  

b e f o r e  th e  a c c id e n t ?  A  F i v e  p e o p le  b e f o r e  th e  

a c c id e n t  ?
0  Y e s .  A  I  n e v e r  h a d  f iv e  p e o p le  b e f o r e
^  on

th e  a c c id e n t .
Q  I  s a y  in c lu d in g  y o u r s e l f ?  A  I n c lu d in g  

m y s e l f  a l l  th e  t im e .
Q  Y o u  h a d  f iv e  in c lu d in g  y o u r s e l f  a t  th e  

tim e  o f  th e  a c c id e n t ,  i s  th a t  r i g h t ?  A  A l l  th e

t im e  w e  w e r e  f iv e  th e r e .  ?
Q  B e f o r e  th a t  h o w  l o n g  d id  y o u  e m p lo y  f iv e ?

A  W e  w e r e  a ll  th e  t im e  f iv e  in  th e  p la c e .  A l -
w a y s  fiv e . N e v e r  m o r e .  U n le s s  m y  b r o t h e r ,  o n e  
o f  th e  p a r t n e r s  c o m e  o v e r  a n d  h e lp  a r o u n d . T h e n  

th e re  is  s ix . 4 0
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Q  W h a t  a r e  t h e ir  n a m e s ?  A  O n e  o f  th em  
I S  P e r ip le s ,  a n d  the o t h e r  i s  M il t o n  Chrissafides
O n e  i s  a  b r o t h e r - in - la w ,  a n d  t h e  o t h e r  is  m v  
b r o t h e r .  ,y

Q  A n d  w h o  a r e  th e  o t h e r  t w o ?  A  T h e

10 r * ? e r  a ^e  C o n s t a n t in e  C h r is s a f id e s  a n d  T h e o d o r e  
C h r is s a f id e s ,  w h o  a r e  in  P e r t h  A m b o y  n o w .

Q  T h e s e  a r e  th e  f o u r  w h o  w e r e  w it h  y o u  at

A 6 W h ! ^  ° f  ^  a C c id e n t ’ th a t  is  r i£ h t > is  i t ?

Q  T h o s e  p e o p le  y o u  h a v e  j u s t  n a m e d  w e re  
w o r  m g . A  N o ,  s ir .  T h e y  w e r e  p a r t n e r s  an d  
t h e y  w e r e  w o r k in g  in  P e r t h  A m b o y .

.  Q  1 a s k  y ° u t o  g i v e  m e  th e  n a m e s  o f  the 
l o u r  p e o p le  in  th e  s t o r e  a t  th e  t im e  o f  th e  a cc i-

e n t ?  A  A t  th e  t im e  o f  th e  a c c id e n t  y o u  w a n t 
20 th e  n a m e s ?

Q  Y e s ?  A  O n e  is  S t e p h a n e ,  th a t  is  h is  n a m e  
th a t  is  w o r k in g  f o r  m e . H e  is  a  G r e e k  m a n . A n d  
th e  o t h e r  o n e  w a s  a n  A m e r i c a n  b o y ,  w h o  I  d i d n ’t 

t o o k  th e  n a m e . H e  w a s  o n ly  s t o p  there f o r  a
w e e k . T h a t  s a m e  w e e k  w h e n  h a p p e n e d  th e  a c c i -
d e n t .

Q  W a s  t h a t  a f t e r  th e  a c c id e n t  h e  w a s  th e re  
■or b e f o r e ?  A  O n  t h i s - t h e  s a m e  w e e k  w h en  

30 h a p p e n e d  th e  a c c id e n t .  H e  o n ly  s t o p p e d  th e re  
o r  a  w e e k . A f t e r  th e  a c c id e n t  b e t w e e n  tw e n tie th  

a n d  t w e n t y -s ix t h .  H e  l e f t  a b o u t  tw e n ty -s ix th  
o r  t w e n t y -s e v e n t h  o f  D e c e m b e r .

Q  W h o  e ls e ?  A  A n d  o u t s id e  is  w a it e r s .  I
a  f o l l o w  b y  n a m e  M in a s . H e  i s n ’ t th e r e  n o  

m o r e .

Q  W h e n  d id  h e  q u i t ?  A  H e  q u it  l o n g  a g o .
Q  H o w  l o n g  a f t e r  th e  a c c id e n t  d id  h e  le a v e  

y o u ?  A  A b o u t  J a n u a r y .  S o m e t im e  in  J a n u -
a r y  w h e n  h e  q u it  a n d  I  h a d  t o  h a v e  s o m e b o d v  
e ls e  in s id e .
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Q W h o  e ls e  d id  y o n  h a v e ?  A  A n d  G e o r g e  
C h r is s a fid e s , th a t  is  a n o t h e r  y o u n g  b r o t h e r ,  w h o  
i s n ’t  in t e r e s t e d  in  th e  b u s in e s s .  O n ly  w o r k in g .
T h a t  is  a s  f a r  a s  I  c a n  r e m e m b e r .

Q  T h o s e  a r e  th e  f o u r  y o u  h a d  t h e r e  th e  d a y  

o f  th e  a c c id e n t ?  A  Y e s .
Q N o w , h o w  lo n g  b e f o r e  th a t  d id  t h e y  w o r k  1 0  

f o r  y o u ?  A  M in a s , th e  w a it e r ,  w o r k e d  a b o u t  

tw o  m o n th s  b e f o r e .
Q  N e v e r  m in d  t a k in g  t h e m  u p  o n e  b y  o n e :

A l l  o f  t h e m ?  A  I  h a v e  t o  s a y  s o  b e c a u s e  t h e y  
com e  t h e r e  a n d  w o r k  f o r  a  w e e k  a n d  th e n  le a v e ,  
an d  th e n  s o  o n .  T h e y  n e v e r  s t a y  th e  s a m e  p e o -
p le  in  th e  p la c e  f o r  l o n g e r  th a n  a  m o n t h ,  b e c a u s e  

the w o r k  i s  v e r y  h a r d .
Q Y o u  h a d  f o u r  in  th e  s t o r e  b e s id e  y o u r s e l f ?

•A F o u r .  20
Q A t  th e  t im e  y o u  s t a r t e d  th e  s t o r e ?  A  T h e  

tim e th a t  I  s t a r t e d  th e  s t o r e .  I  d i d n ’ t  s ta r t  th e  
s to re , b u t  th e  t im e  I  w e n t  in t o  th e  s to r e .

Q  W h o  w a s  w o r k in g  t h e r e  f o r  y o u  in  J a n u -

a r y ?  A  I n  J a n u a r y  w h o  w a s  w o r k in g ?
Q Y e s .  A  I  h a v e  t o  h a v e  m y  b o o k  h e r e  a n d  

see th e  n a m e s .
Q  W e r e  th e  s a m e  p e o p le  w o r k in g  t h e r e  th a t  

y o u  g a v e  th e  n a m e s  o f  n o w ?  A  N o ,  n o t  th e  
sam e p e o p le  w o r k in g ,  b u t  o n e . O n ly  o n e  w o r k  30  
t o -d a y  f r o m  J a n u a r y  in  m y  p la c e .  T h e r e  i s  o n e  
w o r k in g  t o -d a y  in  m y  p la c e  s in c e  th e  a c c id e n t  

h a p p e n e d . A l l  th e  o t h e r s  l e f t .
Q  W h o  w a s  w o r k in g  f o r  y o u  in  J a n u a r y ?

A  T h e  s a m e  p e o p le  I  t o l d  y o u  b e f o r e .
Q  T h e s e  f o u r ?  A  T h e m  f o u r .
Q A n d ^ w h o  w a s  w o r k in g  f o r  y o u  in  F e b r u a r y ?

A  W h o  w a s  w o r k in g  f o r  m e  in  F e b r u a r y ?
Q Y e s .  A  T h a t  i s  a  h a r d  t h in g  t o  t e l l  y o u  

b e ca u s e  so  m a n y — I  h a v e  t o  h a v e  m y  b o o k  h e r e 4 0
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a n d  t e l l  y o u  th e  n a m e s . F i r s t  I  t o ld  y o u  th e y  
c o m e  t h e r e  f o r  a  w e e k  a n d  le a v e .

Q  D id  y o u  s t i l l  k e e p  f o u r  in  F e b r u a r y ?  A  
Y e s ,  s ir .

Q  N o  m o r e ?  A  I n  F e b r u a r y ?

Q  Y e s .  A  H o w  m a n y  d o  I  s t i l l  k e e p ?  .
1 0  Q  Y e s ?  A  T h a t  i s  th e  t im e  I  h a d  t o  h ire  

t h a t  c o o k ,  a n d  I  s t i l l  h a v e  h im  o v e r  in  th a t  p la ce  
n o w . I  h a d  t o  h ir e  a  c o o k  a t  th a t  t im e  a fte r  

. th e  a c c id e n t ,  a b o u t  te n  d a y s .  T h a t  w a s  J a n u a r y .
Q  I t  w a s  in  J a n u a r y  y o u  h i r e d  th e  c o o k ?  A  

I n  J a n u a r y .

Q  T h e n  y o u  w e r e  m is ta k e n  a  m in u te  a g o  w h en  
y o u  s a y  y o u  o n ly  h a d  f o u r  t h e r e  in  J a n u a r y ?  
A  I  d i d n ’ t  s a y  I  h a d  f o u r  in  J a n u a r y .

Q  O h , y e s  y o u  d id .  I  a s k e d  y o u  v e r y  p a r -  
2 0  t i c u l a r l y  a n d  y o u  s a id  y o u  h a d  f o u r .  N o w , w h e n . 

d i d  y o u  g e t  th e  c o o k ?  A  T h e  c o o k  w a s  in  J a n u -
a r y  s o m e  t im e .

Q  A n d  th a t  w a s  th e  t im e  y ou - le t  th is  o th e r  
f e l l o w  g o ,  w a s n ’t  i t ?  A  W h ic h  o t h e r  fe l lo w ?

Q  T h e  m a n  th a t  y o u  s a id  l e f t  y o u  in  J a n u a r y ?  
A  N o ,  s ir .  T h e r e  a lw a y s  le a v in g  a n d  h ir in g . 
S o m e  le a v e s  a n d  I  h ir e  a n o t h e r  f e l l o w .

Q  B u t  y o u  h a v e  a  c o o k ?  A  I  h a v e  n o w . I  
w i l l  t e l l  y o u  w h a t  I  h a v e  n o w , a  c o o k ,  a  d ish  

3 0  w a s h e r ,  a n d  s o m e o n e  c o o k ,  m ig h t  c o o k ,  o r  ca ll  
i t  s e c o n d ,  a n d  I  h a v e  m y  b r o t h e r ,  G e o r g e  C h r is s a -  
t id e s  a s  w a it e r ,  a n d  a n o t h e r  s t r a n g e r  a s  w a ite r  
a g a in .  T h a t  is  t h r e e  a n d  t w o  a r e  fiv e , an d  
m y s e l f  is  s ix  a t  th e  p r e s e n t  t im e .

Q  H o w  l o n g  h a v e  y o u  h a d  s i x ?  A  I t  is  f r o m  
J a n u a r y  th a t  I  h a d  s ix .

Q  W h a t  t im e  in  J a n u a r y ?  A  T h e  f ir s t  o r  
s e c o n d . I  d o n ’ t  k n o w  w h a t  w a s  it . A n d  a t  the 
s a m e  t im e  w h e n  I  d i d n ’ t h a v e  a n y b o d y  I  ju s t  

4 0  t e le p h o n e d  t o  P e r t h  A m b o y  f o r  s o m e b o d y  to
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co m e  o v e r  t h e r e  a n d  h e lp  m e  o u t . A s  m a n y  t im e s  
I  d id  t e le p h o n e  P e r t h  A m b o y  a n d  t h e y  c a m e  

o v e r  a n d  h e lp e d  m e .
Q  D id  y o u  e n la r g e  y o u r  s t o r e  th e  f i r s t  o f  th e  

y e a r !  A  E n la r g e  th e  s t o r e !  N o ,  s ir .
Q  H o w  is  b u s in e s s ,  a  l i t t le  b e t t e r  n o w  th a n  

it w a s !  A  J u s t  th e  s a m e . 1 0
Q J u s t  th e  s a m e  a s  y o u  w e r e  d o in g  b e f o r e !

A  A lm o s t  th e  s a m e  th in g ,  I  s h o u ld  th in k  it  is  

w o r s e  th a n  i t  w a s .
Q  Y o u r  p r o f i t s  a r e  ju s t  th e  s a m e !  A  S a m e  

in  p r o f i t s .  W e l l  I  c o u l d n ’t  s a y  in  p r o f i t s .  I  d o n ’ t 

see a n y  p r o f i t s .
Q Y o u  h a v e n ’t  l o s t  a n y  m o n e y  in  th e  b u s in e s s  

s in ce  th e  a c c id e n t ,  h a v e  y o u !  A  I  d o n ’ t  k n o w  
th a t I  h a v e  lo s t  a n y  m o n e y .  I  a m  l o s in g  e v e r y

d a y . 2 0
Q  N o w , le t  u s  g e t  b a c k  t o  th e  a c c id e n t  a g a in ,

M r. C h r is s a f id e s ,  a n d  s e e  w h a t  h a p p e n e d  t h a t  
d a y . T h is  is  a n  o p e n  f ie ld  h e r e ,  i s n ’t  i t !  A  T h is  

is  f ie ld .
Q  T h is  w a s  in  th e  w in t e r  t i m e !  A  W i n t e r  

tim e.
Q  N o  b u i ld in g s  h e r e !  A  N o  b u i ld in g s .
Q  N o  b u i ld in g s  a n y w h e r e s  a r o u n d  h e r e !  A  

B u ild in g s  o v e r  h e r e .
Q  B u t  n o t  o n  t h is  s id e  o p e n in g  t o  th e  s o u t h  30 

s id e !  A  N o t h in g  o n  th is  s id e .
Q  A n d  y o u  c a n  s e e  a c r o s s  h e r e  a b o u t  o n e  

th o u s a n d  f e e t  T o  w h e r e  th is  r o a d  c o m e s  u p !  A  

I  ca n  se e  a lm o s t  o v e r  h e r e .
Q A s  y o u  c o m e  a lo n g  h e r e  in  th e  c a r  y o u  

ca n  see  o n e  t h o u s a n d  f e e t  a c r o s s  h e r e  t o  t h is  
r o a d , c a n ’ t  y o u !  A  I  d o n ’ t  k n o w  h o w  f a r  is  

on e  t h o u s a n d  f e e t .
Q Y o u  c a n  s e e  a  g o o d  m a n y  t im e s  th e  le n g t h  

o f  th is  r o o m !  A  Y e s ,  s ir . 4 0
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Q A n d  th ere  is  a b s o lu t e ly  n o  o b s t r u c t io n  in  
y o u r _ v ie w , y o u  c a n  s e e  r ig h t  a c r o s s  h e r e ,  a n d  see
a n y  h in g  p a s s in g  u p  a n d  d o w n  th e  r o a d  f A  NY» 
t h e r e  i s  le a v e s .  ’

Q  Y e s ,  b u t  th is  is  th e  w in t e r  t im e , a n d  th ere

was n o A e a v e s :  o n  th e  t r e e s ?  A N o , n o  le a v e s
o n  th e  t r e e s .

Q  A n d  th e  t r e e s  a r e  t w e n t y - f iv e  o r  t h ir t y  fe e t
a p a r t ,  a r e n ’ t  t h e y ?  A  Y e s .  ^

Q  Y o u  c a m e  a lo n g  h e r e  ? A  Y e s

Q  A n d  w i l l  y o u  ju s t  ta k e  y o u r  p o in t e r  a n d  
s h o w  u s  w h e r e  y o u  w e r t  o n  th e  r o a d  w h e n  y o u

f i r s t  saw M r -----------t h e  d e f e n d a n t ’ s a u t o m o b i le »
A  I  s e e n  a lm o s t  f r o m  h e r e  a n d  h e  w a s  o v e r  
t h a t  w a y ,  a n d  I  .s a id  t o  m y s e l f ,  I  th in k  th e  m o t o r  

c o m e s ,  b e c a u s e  I  h a d  m a n y  t im e s  s e e n  th e  m o to r .

* Q t  h e a r d  th e  m ° t o r ,  d i d  y o u  h e a r  i t ?
I  d id n  t  h e a r  it . I  s e e n  it .

Q  W h e r e  w e r e  y o u  w h e n  y o u  s a w  i t ?  A  U p  
a r o u n d  h e r e  s o m e w h e r e .  F

, i  W l l e r ® w a s  th e  m o t o r ?  J u s t  p o in t  o u t  to  
t h e  J u r y  w h e r e  y o u  w e r e  w h e n  y o u  s a w  th is ?

T h e  C o u rt. P u t  a  m a r k  t h e r e  “ x ” .

Q  H e r e  w h e r e  m y  p e n c i l  is  ? A  Y e s .

B y  the C ou rt.

Q  N o w , w h e r e  w a s  th e  o t h e r  c a r  a t  th a t  t im e ?
A  1  h e  c a r  w a s  s o m e w h e r e  o v e r  h e r e .

Q  T h a t  is  o f f  th e  m a p  o n  th e  b o t t o m . A  O ff  
th e  m a p .

B y  M r . H o lm w o o d .

Q  A n d  a b o u t  h o w  f a r  w o u ld  y o u  s a y  th a t
w a s  a w a y  f r o m  y o u  w h e n  y o u  s a w  i t ?  A  T h e  
c a r ?
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Q Y e s ?  A  T h r e e  o r  f o u r  h u n d r e d  fe e t .  I  
d o n ’ t  k n o w  h o w  f a r .  I  a m  n o t  a c q u a in t e d  w ith  
the m a p s .

Q  A n d  y o u  s a y  i t  a p p e a r e d  t o  y o u  a s  i f  h e  
w as g o i n g  s t r a ig h t  o n  O a k  T r e e  r o a d ?  A  Y e s ,  
sir.

Q D ir e c t ly  n o r t h ;  A n d  th a t  w h e n  h e  c a m e  10  
th ere , is  th is  w h e r e  h e  t u r n e d  i n ?  A  S o m e -
w h e re  r ig h t  h e r e .  A f t e r  h e  p a s s e d  im m e d ia t e ly  
a f t e r  th e  a c c id e n t  I  s e e n  th e  c i r c l e  m a d e .

Q W h e n  y o u  s a y  t h is  o n e , t a k in g  th e  r o a d  
th is w a y ,  w h a t  p a r t  o f  th e  r o a d  w a s  i t ?  R ig h t  
in  th e r e  is  w h e r e  h e  t u r n e d ?  A  Y e s .

Q I  w i l l  m a r k  th a t  w it h  “ T . ”  A n d  th e n  h e  
w en t o n  u p  t h is  r o a d ,  a n d  w h e r e  d id  th e  c o l l i s i o n  
o c c u r ?  A  T h e  c o l l i s i o n  o c c u r r e d  s o m e w h e r e  
a ro u n d  h e r e .

_ . 20
Q R ig h t  o n  t o p  o f  th e  c u r v e ?  A  A l m o s t  in

h ere  r ig h t  n e a r  th e  c u r v e .

Q I  w i l l  m a r k  th is  w it h  a  ‘ ‘ C  ”  in d ic a t in g  
c o ll is io n . I s  th e  r o a d  n a r r o w e r  h e r e  th a n  i t  is —  
is th e  r o a d  n a r r o w e r  a t  th e  p o in t  o f  c o l l i s i o n ?
A  N a r r o w e r  th a n  th is . T h is  i s  a  p a r k  in  t h e r e  
and , o f  c o u r s e ,  th is  is  n a r r o w e r  th a n  th is  o n e  
here .

Q  Y o u  w e r e  g o i n g  a lo n g  a t  a b o u t  t w e n ty - f iv e  
o r  t h ir t y  m ile s  a n  h o u r ,  w e r e n ’t  y o u ?  A  W e ?  3 0

Q Y e s ?  A  W h y ,  w e  h a d  t o  m a k e  t h is  t u r n  
to  th is  c o r n e r  o v e r  h e r e ,  a n d  th e  d r iv e r  w a s n ’ t  
m o v in g  a lm o s t .  A b o u t  f iv e  m ile s .  I  d o n ’ t  th in k  
he w a s  m a k in g  f iv e  m ile s  a t  th e  t im e  h e  w a s  h it .

Q N o  o b s t r u c t io n s  h e r e  a t  a ll ,  i t  is  ju s t  o p e n  
lo ts , y o u  c o u ld  r u n  a  c a r  r ig h t  in  t h e r e  i f  y o u  
h ad  an  o p p o r t u n i t y ?  A  N o . T h is  i s  a  l i t t le  
h ig h e r  th a n  th e  o t h e r  o v e r  h e r e .

Q V e r y  s l ig h t ,  i s n ’ t  i t ?  A  S l ig h t .  T h e r e  is  
trees  o v e r  h e r e .  •

4 0
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Q  I t  is  n o t  a s  h ig h  a s  th e  c u r b ,  is  i t ?  T h e re  
is  n o  c u r b ,  is  t h e r e ?  A  T h is  is  a l l  c u r b  th ere .

Q  T h e r e  is  n o  c u r b s t o n e ?  A  N o ,  th e r e  is  n o  
s to n e .

Q  I t  is  n o t  a s  h ig h  a s  th e  c u r b ?  T h e r e  is  a 
l i t t le  r i s e  th e r e ,  b u t  i t  i s  n o t  a s  h ig h  a s  th e  cu rb - 

1 0  s to n e , is  i t ?  I s  i t ?  A  J u s t  a  l i t t le  r is e .

Q  A n d  w h a t  is  t h e r e  in  h e r e ? -  A  I t  is  fie lds.
Q  A n d  i t  is  p r a c t i c a l l y  o n  th e  le v e l  w ith  th e  

r o a d ,  i s n ’ t  i t ?  A  I t  is  l i t t le  h ig h e r  th a n  the 
o th e r .

Q  T r i f le  h ig h e r  th a n  th e  r o a d  ? A  Y e s .  L ik e  
th e s e  t w o  s t ic k s  h e r e .

Q  D o e s n ’ t  s lo p e  u p  g r a d u a l l y ?  A  Y e s ,  and  
t h e r e  is  t r e e s  th e r e .

M r . H o lm w o o d . I n d i c a t in g  a b o u t  te n  o r  
2 0  t w e lv e  in c h e s  h ig h , s l o p in g  g r a d u a l ly .

Q  T h a t  c o n d i t io n  is  t r u e  a l l  a lo n g  th is  ro a d , 
i s n ’t  i t ?  A  I  d i d n ’ t  s e e  th e  r e s t  o f  th e  ro a d .

Q  D id  y o u  s a y  t h is  w a s  S u n d a y  m o r n in g ?  A  
I  d i d n ’t  s a y  i t  w a s  S u n d a y  m o r n in g .  T h a t  w as  
o n  th e  t w e n t y - t h i r d  o f  D e c e m b e r .

Q  A n d  w h e r e  w e r e  y o u  g o i n g  th a t  m o r n in g ?  
A  I  w a s  g o i n g  t o  P e r t h  A m b o y .

Q  O n  b u s in e s s ?  A  O n  b u s in e s s .  M y  b r o th e r  
t e le p h o n e d  m e  f r o m  P e r t h  A m b o y  th a t  I  sh o u ld  
g o  o v e r  b e c a u s e  h e  w a s  v e r y  b u s y  a n d  I  sh ou ld  
g o  t h e r e  a n d  h e lp  h im  o u t .

Q  Y o u  h a d  th e  s t o r e  t h e r e ?  A  I  w a s  in -
t e r e s t e d  a t  th a t  t im e .

M r . H o lm w o o d .  T h a t  is  a ll.

4 0
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L O U I S  M O L I D E S K E ,  p r o d u c e d  a s  a  w itn e s s ,  

o n  b e h a l f  o f  th e  p la in t i f f ,  b e in g  d u ly  s w o r n  o n  

h is  o a th , a c c o r d in g  t o  la w , s a i t h :

D irect exa m in a tion  b y  M r . K u n z m a n .

Q  A V h ere  d o  y o u  l i v e ?  A  E i g h t y  C h a th a m  

s tre e t , P la in f ie ld .  1 9
Q  A r e  y o u  th e  o w n e r  o f  th e  F o r d ?  A  I  w a s

at th e  t im e .
Q  A n d  y o u  w e r e  d r i v i n g  i t  ? A  A t  th e  t i m e ; 

y e s , s ir .
Q  W h e r e  w e r e  y o u  s i t t in g ?  A  S i t t in g  o n  

th e  d r iv in g  s e a t ;  l e f t  s id e  o f  th e  c a r .
Q  Y o u  h a v e  a  l e f t  d r iv e ,  s o  y o u  s a t  o n  th e  

le f t  s id e ?  A  Y e s .
Q  A n d  C h r is s a f id e s  s a t  w h e r e ?  A  H e  s a t  

a lo n g s id e  o f  m e  o n  th e  r ig h t ,  th e  e n t r a n c e  f r o n t  

side.
Q  A V hen y o u  a p p r o a c h e d  th e  c u r v e  o n  w h ic h  

the a c c id e n t  o c c u r r e d ,  h o w  f a s t  w e r e  y o u  g o i n g ?
A  W e l l ,  I  w a s n ’t  g o i n g  o v e r  f o u r  o r  f iv e  m ile s  
an  h o u r . Y o u  c o u l d n ’ t  g o  v e r y  f a s t  a r o u n d  th a t  
c u r v e  i f  y o u  t r ie d .  T h e  b a n k  h a d  a  l o t  o f  s to n e  
on  it , a n d  y o u  c o u l d n ’ t g e t  o f f  th e  r o a d .

Q D id  y o u  s e e  th e  W h i t e  m o t o r  t r u c k  o f  th e  
d e fe n d a n t  c o m p a n y ?  A  N o t  u n t i l  t h e y  p r e t t y  
n e a r  c o m e  t o  th e  c u r v e ,  th a t  is ,  s e e n  h im  c o m in g  30 
s tr a ig h t  o n . H e  w a s  m a k in g  f o r  a  l in e  th a t  w a y .

Q D id  y o u  g iv e  a n y  w a r n in g ?  A  I  s o u n d e d  

m y  h o r n .
Q  D id  h e  s o u n d  h is ?  A  N o t  t o  m y  k n o w l -

ed g e . H a v e n ’ t  h e a r d  it .
Q  W o u l d  y o u  h a v e  h e a r d  i t  i f  h e  h a d ?  A  

I  s u r e ly  o u g h t  to .
Q  W i l l  y o u  p o in t  t o  th e  m a p  a n d  s h o w  th e  

d ir e c t io n  in  w h ic h  th e  W h i t e  m o t o r  c a m e  a n d  

ju s t  s h o w  th e —  -10
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T h e  C o u rt. W a s  th is  a  m o t o r  t r u c k ?  I  
u n d e r s t o o d  i t  w a s  a  p a s s e n g e r  c a r .

A  I t  is  a  p a s s e n g e r  b o d y  t o  c a r r y  p a s s e n g e r s  
o n  it . O r ig in a l ly  I  th in k  it  w a s  a  t r u c k . I t  is  a 
p a s s e n g e r  b o d y .

Q  I t  is  a  l im o u s in e  b o d y ?  A  Y e s .

Q  W i l l  y o u  ta k e  th e  p o in t e r  a n d  p o in t  ou t 
th e  c o u r s e  ta k e n  b y  th e — w h a t  d i r e c t io n  w e re

y o u  c o m in g ?  A  H e r e  i s  c o m in g  f r o m  P la in fie ld . 
T h a t  r o a d  le a d s  in . P a r k  a v e n u e  r u n s  a b o u t  
h e r e .  T h e  r o a d  le a d s  in t o  th e  r ig h t  o n  th e  w a y  to  
M e tu c h e n . T h is  r o a d  h e r e  t u r n  u p  t o  O a k  T re e . 
T h is  is  c o m in g  f r o m  M e tu c h e n  t o w a r d s  O ak  
T r e e .  I  w a s  c o m in g  a l o n g  h e r e .  W h e n -  y o u  g e t  
h e r e  t h e r e  is  a  p u m p  r ig h t  t h e r e  a n d  t w o  ro ck s . 
I t  c o m e s  in t o  a  “ Y ”  lik e .

Q  T h is  is  e le v a t e d ?  A  Y e s ,  i t  i s  r a is e d  a n d  
s o m e  s t o n e s  a r o u n d  th e  p u m p  r ig h t  th e r e . I  w a s  
c o m in g  in  r ig h t  a l o n g  h e r e  ju s t  a b o u t  h a l f  w a y  
t o  th e  c u r v e ,  w a s  a b o u t  th e r e ,  a  l i t t le  b it  th is  
w a y ,  a n d  I  n o t i c e d  th e  o t h e r  c a r  c o m in g  a lo n g  on  
th e  r ig h t  s id e  o f  th e  r o a d  f a c i n g  t h a t  w a y .

Q  O n  th e  r ig h t  s id e  o f  th è  O a k  T r e e  ro a d , 
y o u  m e a n ?  A  T h e  r o a d  f r o m  M e tu c h e n  to  O ak  
T r e e .  H e  w a s  c o m in g  o n  th e  r ig h t  s id e  p r e t t y  
c lo s e  t o  th e  e n d  o f  th e  r o a d  t o o .  H e  w a s  c o m in g  
a lo n g  t h a t  w a y  m a k in g  f a i r  t im e . W e l l ,  I  
n o t i c e d  h im , a n d  b e f o r e  t im e  I  c o m e  t o  th e  c u rv e , 
a n d  th a t  is  a b o u t  a  c o u p le  o f  h u n d r e d  f e e t ,  a n d  he 
w a s  c o m in g  a l o n g  th e  o t h e r  w a y  t o w a r d s  O ak  
T r e e ,  o r  t u r n in g  th a t  w a y .  I  d o n ’t  k n o w . J u s t  
h e  g o t  a b o u t  h e r e  h e  m a d e  a  s h o r t  t u r n  r ig h t  in  
th is  w a y  a n d  t h e r e  is  w h e r e  h e  s t r u c k . H a d  a 
c o l l i s io n .
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B y  M r . H o lm w o o d .

Q  A r o u n d  h e r e  w h e r e  t h is  m a r k  “ T ” !  A  
N o , s i r ;  n o t  t o  m y  k n o w le d g e .  H e  s w u n g  r ig h t  
u p  s h o r t  th a t  w a y .  Y o u  se e , h a d  h e  s w u n g  o v e r  
h ere , s w u n g  th e r e ,  m a y b e  a  h a l f  c i r c le  a n d  c o m e  
r ig h t  t h e r e  t o  th e  le f t .

Q  W h e n  y o u  m e a n  s h o r t ,  y o u  d o n ’t  m e a n  t h a t  
he c u t  o v e r  o n  t h is  s id e  !  A  W h a t  I  m e a n  s h o r t ,  
in s te a d  o f  s t a y in g  o n  th e  r ig h t ,  h e  c o m e  a lo n g  
th a t  w a y ,  t u r n e d  t h is  w a y ,  h e  w e n t  a r o u n d  th a t  
r o a d , y o u  se e , h e  c o m e  r ig h t  in  t h is  w a y .

Q  H e  h a d  t o  t u r n  s h o r t  t o  g e t  th e  r o a d ,  o r  
e lse  h e  w o u ld  h a v e  t o  g o  a r o u n d  t h e  p a r k ! ,  A  
T h e re  is  n o  p a r k  th e r e .  I t  is  a  p la c e  a b o u t  f o u r  
o r  f iv e  f o o t  s q u a r e .

Q  W e l l ,  h e  h a d  t o  g o  a r o u n d  t h a t !  A  T h a t  
w a s  th e  s a fe s t  w a y .  2 0

B y  M r . K u n zm a n .

Q C o u ld  h e  h a v e  k e p t  t o  th e  r i g h t !  A  C e r -
ta in ly  h e  c o u ld  h a v e  k e p t  t o  th e  r ig h t .  W h e n  
he c o m e  in  th a t  w a y  h e  c u t  in  a n d  c o m e  in  o n  le f t .
T o o k  a  s h o r t  c u t  a n d  w h e n  h e  h it  m e  h e  h it  m e  
in  th e  f r o n t  r a d ia t o r ,  a n d  ju s t  d r o v e  m e  u p  o n  
the b a n k  a b o u t  t w e n t y  f e e t ,  I  s h o u ld  ju d g e ,  
a w a y  f r o m  w h e r e  th e  c o l l i s i o n  h a p p e n e d .  J u s t  
tu r n e d  th e  c a r  r i g h t  a r o u n d  a n d  d r o v e  it  r i g h t  ^0 
up  o n  th e  b a n k . I  h a d  c h a in s  o n  th e  c a r ,  I  th in k  
th ey  k in d  o f  s t o p p e d  it ,  o r  e ls e  I  w o u ld  h a v e  
b een  o v e r  th e  fe n c e .

Q H o w  f a r  w e r e  y o u  f r o m  th e  e le v a t io n  o f  
the r o a d ,  o r  f r o m  th e  s id e  c u r b  o f  th e  r o a d  w h e n  
y o u  w e r e  s t r u c k !  A  W h a t  d o  y o u  m e a n !  I  
w as r ig h t  c lo s e  t o  th e  c u r b  th e r e .  T h e r e  is  n o  
cu rb  th e r e . T h e r e  is  a  l i t t le  e le v a t io n  t h e r e  a n d  
g ra s s  o n  it . T h e r e  w a s  a  s n o w  b a n k  th e r e  a t  
the t im e . R o a d  w a s  c le a r . 4 0
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Q  A n d  b y  th e  fo re ©  o f  th e  c o l l i s i o n  y o u  w e re  
p u s h e d  a b o u t  t w e n t y  f e e t  b a c k ?  A  A b o u t  tw e n ty  
f e e t  b a ck .

Q  P o in t  th e  d i r e c t i o n  y o u  w e r e  p u s h e d ?  A  
S t a r t e d  o u t  l ik e  th is .  T h e r e  is  a  t r e e  r ig h t  in
b a c k  o f  it . I  c a m e  w ith in  a  f o o t ' o r  s o  b a c k  o f  

■f® th e  t r e e .

Q  H e  s o u n d e d  n o  w a r n in g ?  A  N o  w a r n in g  
w h a t e v e r .

Q  H o w  w id e  is  th e  r o a d  a t  th a t  p o in t ?  A  
T h is  r o a d  h e r e  i s n ’ t a s  w id e  a s  th e  m a in  r o a d .

Q  D o  y o u  k n o w  h o w  w id e  i t  i s ?  A  I  d o n ’t  
k n o w . T h e r e  is  e n o u g h  r o o m  f o r  t w o  v e h ic le s  
t o  p a s s  o n e  a n o t h e r .  I  c o u l d n ’t  s a y  h o w  w id e  
th e  r o a d  is ,  b u t  I  k n o w  t h e r e  is  r o o m  e n o u g h  f o r  
t w o  c a r s  t o  p a s s  o n e  a n o t h e r .

20
Q  W a s  t h e r e  p l e n t y  o f  r o o m  f o r  h im  to  p a s s  

y o u ?

M r . H o lm w o o d .  I  o b je c t .  T e s t im o n y  is 
th e  r o a d  i s  t w e n t y  f e e t  w id e .  I t  is  a  m a tte r  
o f  c o n c lu s io n  w h e t h e r  t h e r e  is  r o o m  o r  n o t .

B y  the C o u rt.

Q  H o w  m u c h  r o o m  w a s  t h e r e  b e tw e e n  y o u  
a n d  th e  p a r k w a y  a t  th e  t im e  o f  th e  c o l l i s i o n ?  A  

3 0  W e l l ,  i f  I  u n d e r s t a n d  y o u  r ig h t ,  y o u  m e a n  i f  the 
t w o  c a r s  w e r e  s id e  b y  s id e ?

Q  N o . H o w  m u c h  r o o m  w a s  th e r e  b e tw e e n  
y o u r  c a r  a n d  th e  p a r k w a y ?  A  I  s h o u ld  ju d g e  
a b o u t  t w e lv e  f e e t  o r  so . P e r h a p s  a  f o o t  m o r e  
o r  so . B e t w e e n  th e  o u t s id e  o f  th e  c a r  a n d  th e  
in s id e  o f  th e  r o a d .

4 0

B y  M r . H o lm w o o d .

Q  Y o u  m e a n  o n  y o u r  l e f t ?  A  Y e s .
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B u  M r . K u n zm a n .
. 1

Q  A n d  th e  m o t o r  b u s  o f  th e  d e fe n d a n t ,  is  i t  
a c lo s e d  c a r  o r  o p e n ?  A  C lo s e d  c a r .  L im o u s in e  

b o d y .
Q  I s  t h e r e  a n y t h in g  o n  th e  s id e  o f  th e  p la c e  

w h e re  th e  d r iv e r  s i t s ?  A  W h a t  d o  y o u  m e a n  

b y  a n y t h in g  o h  t h e  s id e ?
Q  O n  th e  s id e  o f  th e  c a r ,  is  i t  o p e n  o r  i s  i t  

c lo s e d  in  t h e r e ?  A  W h a t  p a r t  o f  th e  c a r ?
Q  T h e  f r o n t  w h e r e  th e  d r i v e r  s i t s ?  A  T h e r e  

is  s id e  c u r t a in s  o n  it .
Q  D id  h e  h a v e  t h e  c u r t a in s  d o w n ?  A  C u r -

ta in s  w e r e  d o w n , y e s .
Q  W h a t  d id  h e  s a y  w h e n  h e  s t r u c k  y o u ?  A  

W e l l ,  I  h a p p e n e d  t o  s p e a k  f ir s t .  W e  b o t h  g o t  
ou t o f  t h e r e  a n d  I  s a id ,  th is  is  a  f in e  m e s s .

M r . H o lm w o o d .  N e v e r  m in d  w h a t  y o u  2 0  

s a id .

Q S a y  w h a t  h e  s a id .  A  I  t o ld  h im , t h is  is  a  
fine m e s s . W e l l ,  h e  s a id ,  I  c o u l d n ’t  h e lp  it . M y  
id e a s  w a s  t o  g o  s t r a ig h t  f r o m  O a k  T r e e .  W h e n  
I  g o t  t o  th e  c o r n e r  I  h a p p e n e d  t o  th in k  th e  r o a d  
w a s n ’t  g o o d  a n d  I  m a d e  a  s h o r t  c u t  a n d  I  d i d n ’ t 
see y o u  c o m in g .  I f  t h e r e  is  a n y  d a m a g e  d o n e  

m y  p e o p le  w i l l  t a k e  c a r e  o f  y o u .

M r . H o lm w o o d .  I  o b je c t .  T h is  is  b in d in g  30 
u p o n  th e  o n e  d e fe n d a n t ,  b u t  n o t  u p o n  th e  t w o  

d e fe n d a n t s .

Q  W h a t  h a p p e n e d  t o  y o u r  c a r ?  A  W h y ,  h e  

S m ash ed  th e  r a d ia t o r  in , f r o n t  a x le ,  o n e  o f  th e  
f r o n t  w h e e ls ,  th e  s p o k e s  w e r e  c r a c k e d  a n d  th e  
la m p  g o n e ,  th e  s t e e r in g  r o d  w a s  b e n t .

Q W h a t  h a p p e n e d  t o  th e  d e f e n d a n t ’ s a u t o -
m o b ile ?  A  W e l l ,  a l l  I  c o u ld  n o t i c e  r i g h t  t h e r e ,  
on e  o f  h is  t i r e s  b le w  o u t , a n d  th e  f r o n t  a x le  w a s  

ben t. 4 0
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Q  W a s  h is  a  h e a v y  c a r ?  A  Y e s .

Q  W h a t  h a p p e n e d  t o  y o u ?  A  N o t h in g  h a n  
p e n e d  t o  m e . I  ju s t  h i t  th e  s t e e r in g  w h e e l a n d  
g o t  o u t  o f  w in d  f o r  a  s e c o n d ,  a n d  t h a t  is  a ll.

Q  D id  you see what happened to Chrissafides» 
A  W  ell, When I  looked at him he was down on 
his knees on the floor.

a ( ^ , n V lth  W h a t f o r c e ’ i f  a n y> d id  h e  s t r ik e  y o u *  
A  W h a t  f o r c e ?  W h a t  d o  y o u  h a v e  r e fe r e n c e  
t o ,  th e  a m o u n t  o f  s p e e d  h e  w a s  m a k in g ?

Q  W e l l ,  s u p p o s e  y o u  t e l l  u s  h o w  f a s t  h e  w as  
d r i v i n g  w h e n  h e  s t r u c k  y o u ?  A  W e l l ,  I  sh o u ld  

ju d g e  h e  w a s  d r i v i n g  a b o u t  s ix t e e n  o r  e ig h te e n  
m ile s  a n  h o u r . A r o u n d  t h a t  n e ig h b o r h o o d .

Q  C o u ld  h e  h a v e  s e e n  y o u  i f  h e  h a d  lo o k e d ?  
A  N o  r e a s o n  w h y  h e  c o u l d n ’ t  s e e  m e . H is  w in d  
s h ie ld  w a s  in  f r o n t  o f  h im , a n d  t h e r e  w a s  a  m ica  
g la s s -  m  th e  s id e  c u r ta in .

Q  D id  y o u  ta k e  C h r is s a f id e s  h o m e  a f t e r w a r d ?
Q  N o , s i r ;  I  d id  n o t . I  t e le p h o n e d  f o r  a n  a u to - 
m o b i le  f o r  h im .

G r o ss  exa m in a tion  b y  M r . H o lm w o o d .

Q  H o w  lo n g  h a v e  y o u  d r iv e n  a  c a r ,  M r . M o li-  
d e s k e ?  A  F o u r  y e a r s .

Q  A n d  y o u  a r e  f a m i l ia r  w ith  th a t  r o a d ?  A  
I  th in k  I  a m ;  y e s ,  s ir .

Q  \ o u  a r e  f a m i l ia r  w ith  th e s e  p a s s e n g e r  
c a r r y i n g  a u t o m o b i le s  th a t  u s e  th a t  r o a d ,  a r e n ’t 
y o u ,  l ik e  th e  a u t o m o b i le  t h a t  y o u  c o l l id e d  w ith  
th a t  d a y ?  A  I  k n o w  h e  c o m e s  o v e r  th a t  w a y .

Q  Y o u  a r e  f a m i l ia r  w ith  th a t  a u t o m o b i le ?  A  
I  h a v e  s e e n  th e  a u t o m o b i le .  I  h a v e  p a s s e d  h im  
m a n y  a  t im e . W h e t h e r  i t  is  th e  s a m e  o n e  o r  n ot. 
S o m e  h a v e  o t h e r  c a r s .

Q  C a r r y  s e v e r a l  p a s s e n g e r s ,  d o n ’t t h e y ?  A  
S h e  c a r r ie s  p a s s e n g e r s . ' T h a t  is  w h a t  t h e y  a re  
d i i v i n g  th e  m a c h in e  f o r ,  f o r  th a t  p u r p o s e .



45

L ou is M o lid e sk e , cross .

Q W h e r e  w e r e  y o n  w h e n  y o u  f ir s t  s a w  it  th a t  
d a y ?  A  O n  th e  r o a d ?  I  s h o u ld  ju d g e  I  w a s  
a b ou t h e r e ,  ju s t  a b o u t  t o  m a k e  th e  tu r n .

Q  T h a t  w a s  w h e n  y o u  f ir s t  s a w  it . S h a l l  I  
m a rk  th a t ,  s ir ,  r i g h t  h e r e ?  I s  th a t  r i g h t ?  A  
D o  y o u  m e a n  w h e r e  th e  c o l l i s i o n  h a p p e n e d ?

Q  N o . W h e r e  y o u  f ir s t  s a w  h im ?  A  W h e n  1 0  

I  f ir s t  s a w  h im  w a s  a b o u t  h e r e .

Q W h a t  is  y o u r  n a m e ?  A  M o l id e s k e .

Q I  w i l l  p u t  a n  “  M  ”  h e r e  w h e r e  y o u  f ir s t  s a w  
h im . W h e r e  w e r e  t h e y  t h e n ?  A  W e l l ,  I  s h o u ld  

ju d g e  a b o u t  t h e r e  ( i n d i c a t i n g ) .

Q  A b o u t  h o w  m a n y  f e e t  a w a y  w o u ld  y o u  s a y , 
r o u g h ly ?  A  W e l l ,  i t  m u s t  h a v e  b e e n  a  c o u p le  
o f  h u n d r e d  f e e t  a w a y  w h e n  I  s e e n  th e m . T o  g o  

a r o u n d  th e  c u r v e .

Q S e v e r a l  t im e s  th e  le n g t h  o f  th is  r o o m ?  A  

Y e s , t h a t  is  a b o u t  r ig h t ,

Q  W h e n  d id  y o u  f ir s t  s e e  t h a t  h e  w a s  g o i n g  
to  ta k e  th e  c u r v e  ? A  W h e n  h e  w a s  t a k in g  th e  

s h o rt  t u r n ?
Q  Y e s .  A  A r o u n d  h e r e  th e n .
Q  Y o u  w e r e  h e r e  w h e n  h e  m a d e  th e  tu r n . I  

w ill m a r k  “ M  2 ” . T h a t  is  w h e r e  h e  m a d e  th e  
tu rn , “ M  2 ”  w h e r e  y o u  w e r e  w h e n  h e  m a d e  th e  
tu rn , is  t h a t  r ig h t  ? A  T h a t  is  w h e r e  th e  t u r n  30- 
w a s  m a d e  w h e n  h e  g o t  th e r e .  T h a t  i s  w h e r e  I  

w a s  s t r u c k , a b o u t  th e r e .  >
Q H e  w a s  a b o u t  s ix t y  f e e t  a w a y  f r o m  y o u  

th en  w h e n  h e  m a d e  th e  t u r n  t o  c o m e  in t o  th a t  
r o a d ?  A  I  d o n ’t  th in k  t h e r e  i s  s ix t y  f e e t  o n  
th at r o a d . I  d o n ’t  th in k  t h e  r o a d  is  t h a t  w id e .

Q  I  m e a n  f r o m  w h e r e  y o u  w e r e  t o  w h e r e  h e  
m a d e  th a t  t u r n ?  A  T a k in g  i t  a c r o s s  th a t  w a y ?

Q Y e s .  A  I  d o n ’ t  th in k  t h e r e  is  s i x t y  f e e t  

th ere . 4 0
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Q  W e l l ,  w e  w i l l  p u t  a  r u le  o n  i t  a n d  see 
w h e t h e r  t h e r e  w a s  s ix t y  f e e t  o r  n o t .  T h is  is  ten  

f e e t  t o  th e  in c h . H e r e  is  “ M  2 . ”  S u p p o s e  y o u  
in d ic a t e  t o  m e  w h e r e  y o u  s a w  h im  m a k e  th e  tu rn . 
A  H e  m a d e  th e  t u r n  a b o u t  h e r e  ( in d i c a t in g ) .  ,

Q  T h a t  w a s  w h e n  h e  f ir s t  s t a r t e d  t o  m a k e  the 
1 0  t u r n  th a t  y o u  w e r e  o n ?  A  Y e s .

Q  T h a t  i s  “ M  3 . ”  T h e  “ M ”  s ig n if ie s  y o u r  
v i e w  o f  th e  a c c id e n t .  T h e  d is t a n c e  b e tw e e n  “ M  
2 ”  a n d  “ M  3 ”  is  e ig h t y  f e e t ,  e ig h t  in c h e s . A  
T a k e  i t  a c r o s s  th a t  w a y .

Q  I  a m  t a lk in g  a b o u t  y o u r  l in e  o f  v is io n .  Y o u  
c o u l d  s e e  e ig h t y  f e e t  a w a y  w h e n  h e  m a d e  th a t 
tu r n . A  I  s a id  b e f o r e  f r o m  h e r e  h e  w a s  a w a y  
t w o  h u n d r e d  f e e t  w h e n  I  f i r s t  s a w  h im  c o m in g  
a lo n g  th e  r o a d .

2 0  Q  A n d  w h e n  y o u  f ir s t  s a w  h im  s ta r t  t o  m ak e  
t h e  tu r n  h e  h a d  c o m e  a  l i t t le  c l o s e r ?  A  A  lit t le  
c l o s e r .

Q  S o  th a t  h e  w a s  th e n  a b o u t  th a t  m e a s u r e -
m e n t , a b o u t  e ig h t y  f e e t ?  A  P e r h a p s  so .

Q  I  d o n ’ t m e a n  t o  th e  f o o t .  I  ju s t  w a n t  to  
g iv e  th e  j u r y  a n  id e a . T h e n  h e  t u r n e d  in  h ere . 
A n d  th e  c o l l i s i o n  o c c u r r e d  a t  th e  n a r r o w e s t  
p o in t  o f  th e  r o a d ,  is  th a t  r i g h t ?  A  W e l l ,  I  
g u e s s  th a t  r o a d  is  a b o u t  th e  s a m e  w id th . T h e  

3 0  r o a d  f r o m  h e r e  t o  th e r e  is  a b o u t  th e  s a m e  w id th  
u n t i l  y o u  c o m e  t o  th e  c u r v e ,  a n d  th e n  sh e  s p r e a d s  
o u t  w id e r .  T h a t  is  o n ly  a  s h o r t  d is t a n c e  h e re  
w h e r e  th e  r o a d  is  n a r r o w e r .

Q  T h is  r o a d  w a s  o n  th e  s o u th , th is  l i t t le  p la ce  
t h e y  c a l l  th e  p a r k w a y ,  o r  s to n e  fo u n d a t io n ,  o r  
w h a t e v e r  it  i s ?  A  I t  is  a  p u m p .

Q  I s  a  r o a d  th a t  is  u s e d  r ig h t  a lo n g  b y  v e -
h ic le s  c o m in g  b o t h  w a y s ?  A  O h , r ig h t  a lo n g .

Q  I t  is  u s e d  b y  v e h ic le s  g o i n g  t o  P la in fie ld  
43 a n d  c o m in g  f r o m  P la in f ie ld ?  A  I t  is  u s e d  b y
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v e h ic le s  g o i n g  t o  P la in f ie ld  a n d  c o m in g  f r o m  

P la in f ie ld ;  y e s ,  s ir .
Q  W h e n  y o u  s a w  h im  c o m e  a lo n g  h e r e  a b o u t  

h o w  f a r  w e r e  y o u  f r o m  t h is  l in e  o f  t h e  s t r e e t ,  
the s o u th  l in e  o f  th e  s t r e e t ?  H o w  m a n y  f e e t  w e r e  
y o u  f r o m  th e  s o u th  b o u n d a r y  o f  th e  r o a d ?  A  
D o  y o u  m e a n  f r o m  w h a t  y o u  c a l l  th e  c u r b ?  10

Q  N o . Y o u  a r e  r id in g  a lo n g  n o w  a n d  y o u  a r e  
c o m in g  a lo n g  h e r e .  N o w , h o w  f a r  w e r e  y o u  
th e r e  is  n o  c u r b  t h e r e ,  is  t h e r e ?  A  N o .

Q  H o w  f a r  w e r e  y o u  f r o m  th e  s o u th  s id e  o f  

the r o a d ?  H o w  f a r  a w a y ?  A  W h a t  d o  y o u  
m ea n  b y  th e  s o u th  s id e  o f  th e  r o a d ?

Q  T h is  i s  th e  s o u t h  s id e  o f  th e  r o a d .  T h is  
is  th e  n o r t h  s id e . N o w , h o w  f a r  w e r e  y o u  f r o m  
th e  s o u th  s id e  o f  th e  r o a d ?  A  T h is  w o u ld  b e  
the s id e  o f  th e  r o a d  w h e r e  y o u  c a n ’t  d r iv e  a n y  

m o re .
Q  T h is  is  th e  s id e  y o u  w e r e  o n ?  A  Y e s .
Q  H o w  f a r  f r o m  th is  l in e  w e r e  y o u ?  A  H o w  

c lo s e  t o  i t ?
Q  W e l l ,  c l o s e  t o  i t ?  A  I  w a s n ’t  s ix  in c h e s  

a w a y  f r o m  th e  s id e  o f  th e  r o a d .
Q  P o s i t i v e  a b o u t  t h a t ?  A  Y o u  c a n  s e e  

w h e re  i t  h a p p e n e d  th e r e .
Q  Y o u  w e r e  s ix  in c h e s  a f t e r  i t  h a p p e n e d ,  o r  

b e f o r e ?  A  N o ,  b e f o r e .  I  h a d  c h a in s  o n . 30
Q  S n o w  o n  th e  g r o u n d ?  A  S o m e  p a r t s  y o u  

c o u ld n ’t  g e t  t h r o u g h  w ith  y o u r  c h a in s . O n  th a t  

p a r t  i t  w a s  p r e t t y  b a r e .
Q  S n o w  d e e p  o n  th e  b a n k ?  A  N o .
Q  A t  t h a t  t im e  th e  e n t ir e  p o r t i o n  o f  th is  r o a d  

w a s  n o t  t r a v e le d  b y  a u t o m o b i le s ?  A  Y e s ,  i t  
w a s . I t  w a s  th e  b e s t  r o a d  t o  t r a v e l  o n .

Q I  m e a n , th e  w h o le  w id t h  o f  i t  w a s n ’ t  t r a v -
e le d ?  A  T h e r e  w a s  n o  s n o w  I  s h o u ld  ju d g e  
f r o m  a b o u t  th e r e ,  t h e r e  w a s  n o  s n o w  o n  th e  r o a d ,  j q
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Q  N o n e  a t  a l l ?  A  V e r y  l it t le .

Q  R o a d  w a s  g o o d  a n d  h a r d  t h a t  m o r n in g ?  A  
N o ,  t h e y  w e r e n ’t  h a r d . I t  w a s  th a w in g .

Q  I t  w a s  a  g o o d ,  c l e a r  m o r n in g ?  A  C le a r  
m o r n in g .

Q  Y o n  c o u ld  s e e  a  l o n g  w a y s  a w a y ?  A  Y e s .

Q  I f  y o n  ta k e  a  l o o k  f r o m  h e r e  y o n  c o u ld  see 
a b o u t  o n e  t h o u s a n d  f e e t  a c r o s s  t h e s e  lo t s ,  th a t 
is ,  t o  t h is  r o a d ,  c o u l d n ’t  y o u ?  A  A  p e r s o n  
w a n t e d  t o  ta k e  a  c h a n c e  o n  h is  l i f e ,  i f  h e  w a n te d  
t o  c r o s s  th e  r o a d ,  p e r h a p s  h e  c o u ld .

Q  D o  y o u  m e a n  t o  s a y  th a t  c o m in g  u p  h ere  
in  a n  a u t o m o b i le ,  i f  y o u  ta k e  a  g la n c e  a c r o s s  h ere  
y o u  ta k e  a  c h a n c e  o n  y o u r  l i f e ?  A  A b s o lu t e ly  
a s  b y  c o m in g  t h e r e  w ith  t r e e s  o n  th e  s id e .

Q  W h e r e  w e r e  th e  t r e e s  ? A  T r e e s  r ig h t  
a l o n g  h e r e .

Q  A b o u t  h o w  f a r  a p a r t ?  A  W e l l ,  th e y  a re  
away f r o m  th e  r o a d  I s h o u ld  ju d g e  a b o u t  five  
o r  s ix  f e e t ,  o r  p e r h a p s  m o r e .

Q  N o w , w h a t  I  w a n t  t o  a s k  y o u  is ,  w h e n  y o u  
s a w  h im  m a k e  th a t  tu r n  d id  y o u  h a v e  a n y  re a s o n  
t o  b e l ie v e  th a t  y o u  w o u ld  n o t  h a v e  r o o m  t o  g e t  
t h r o u g h  t h e r e  a n d  h a v e  r o o m  to  p a s s  h im ?  A  
N o .

3 0  Q  Y o u  c o u ld  n o t  t e l l  w h e n  y o u  f ir s t  s a w  h im  
w h e t h e r  y o u  h a d  e n o u g h  r o o m  t o  p a s s  o r  n o t, 
c o u ld  y o u ?  A  W h e n  I  f ir s t  s a w  h im  h e  w a s  
c o m in g  a lo n g  s t r a ig h t  o n  th e  r o a d  o n  th e  r ig h t  
s id e ,  r ig h t  a lo n g  t h a t  r o a d ,  a n d  it  l o o k e d  t o  m e 
a s  i f  h is  in t e n t io n s  w a s  t o  g o  s t r a ig h t  o n , a n d  
I  g o t  a b o u t  h e r e  t o  m a k e  h a l f  o f  th e  c u r v e , he 
m a d e  a  s h o r t  s t o p — a  s h o r t  t u r n ,  r a th e r .  B e f o r e  
I  h a d  t im e  t o  d o  a n y t h in g  h e  w a s  o n  t o p  o f  m e. 
H a d  I  k n o w  h e  w a s  g o i n g  t o  t u r n  th e r e  I  c o u ld  
h a v e  g o t  u p  o n  th e  b a n k .4 0
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Q D id  y o u  m a k e  a n y  e f f o r t ?  A  T o  t u r n  o u t  
o f  th e  w a y ,  th a t  w a s  th e  o n ly  c h a n c e  I  h a d .

Q, D id  y o u  m a k e  a n y  e f f o r t ?  A  I  t o ld  y o u  I  
h a d  n o  c h a n c e  t o  d o  a n y t h in g .

Q  D o  y o u  m e a n  t o  s a y  th a t  h e  w a s  e ig h t y  f e e t  
a w a y  a n d  y o u  d i d n ’ t  h a v e  a n y  c h a n c e  t o  tu r n  
o u t?  A  I  d o n ’t  k n o w  w h e t h e r  h e  w a s  e ig h t y  
fe e t  o r  n o t .  I  w o n ’ t  s w e a r  t o  it . I f  I  h a d  
th o u g h t  a t  th e  t im e , p e r h a p s  I  w o u ld  h a v e  
m e a s u r e d  th e  d is t a n c e .

Q  H e  w a s  a w a y  o v e r  t h is  e n d  o f  th e  r o a d  
b e fo r e  h e  m a d e  th e  t u r n ?  A  Y e s .

Q  A n d  y o u  h a d n ’ t  c o m e  w ith in  a  g o o d  m a n y  
fe e t  o f  th e  c o r n e r  h e r e ,  h a d  y o u ?  A  W h ic h  

w a y ?

Q T a k e  t h is  l in e  h e r e ,  h o w  f a r  a w a y  wre r e  
y o u  f r o m  th e  r o a d ?  A  I  t o ld  y o u  ju s t  a b o u t  
th ere  ( i n d i c a t i n g . )

Q  T h e n  y o u  w o u ld  s a y  th e  s p e e d  y o u  w e r e  
t r a v e l in g  w h e n  y o u  s a w  h im  m a k e  t h is  s h o r t  
tu rn , a s  y o u  s a id ,  y o u  h a d  n o  o p p o r t u n i t y  t o  
s to p  y o u r  c a r  o r  a v o id  th e  c o l l i s i o n  ? A  I  
d id n ’ t  s e e — I  c o u l d i i ’ t  s e e  w h e t h e r  t h e r e  w a s  
g o in g  t o  b e  a n y  c o l l i s i o n .  I  w a s  t u r n in g  t o  th e  
r ig h t , r ig h t  c lo s e  t o  th e  c u r b ,  a n d  t h a t -m a n  w a s  
c o m in g  t h e r e ,  a n d  w h e n  h e  m a d e  th a t  s h o r t  t u r n  
I  h a d  n o  c h a n c e  t o  d o  a n y t h in g .

Q  W e l l ,  d i d n ’t  y o u  h a v e  a  c h a n c e  w h e n  y o u  
w e re  e ig h t y  f e e t  a w a y ?  A  B e c a u s e  i t  t o o k  s o  
sh o r t  t im e  I  d i d n ’ t  g e t  a  c h a n c e  t o  d o  a n y t h in g .

Q Y o u  m u s t  h a v e  b e e n  c o m in g  e ig h t y  f e e t .  
A  H e  w a s  g o i n g  fa s t ,  n o t  m e ;  I  w o n ’ t  s w e a r  
th ere  w a s  e ig h t y  f e e t  th e r e ,  b e c a u s e  I  th in k  i f  
y o u  t o o k  h is  c a r  a n d  p u t  it  a c r o s s  th e  r o a d  I  
th in k  it  w o u ld  ta k e  u p  th e  e n t ir e  w id t h  o f  th e  
ro a d . 4 0
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i  V l ‘ a t  *S o r d i n a r y  s e v e n  p a s s e n g e r  e a r »  
A  T h a t  is  a ll .  I  th in k  i t  w o u ld  ta k e  u p  th e ’

w id t h  o f  t h a t  r o a d ,  s o  t h e r e  is  n o  u s e  trying to
t e h  m e  th e r e  is  e ig h t y  f e e t  th e r e . I  w o n ’ t s w e a r  
t o  it .

Q  I t  is  a n  o r d i n a r y  s e v e n  p a s s e n g e r  c a r ?  A  
Y e s ,  t h e r e  is  a l l  s iz e s  o f  c a r s .

Q  D o  y o u  m e a n  t o  s a y  i t  w o u ld  ta k e  u p  a

r o a d  t w e n t y -s ix  f e e t  w id e ?  A T a k e  up e n o u g h
n o t  t o  le t  a n y b o d y  e ls e  g o  b y .

Q  T h a t  is  e n o u g h  o f  it . T h e  le n g th  o f  h is  
e a r  a c r o s s  th e  w id t h  o f  th is  r o a d .  H e  w a s  c o m in g  
h e a d  o n  t o w a r d s  y o u ?  A  H e  w a s  c o m in g  h ea d
o n  t o w a r d s  m e . J u s t  a s  h e  g o  h e r e  h e  m a d e  a 
s n o r t  tu r n .

Q  W e l l ,  C h r is s a f id e s  s a id  h e  t u r n e d  u p  h ere  
a b o u t  w h e r e  “ T ”  is . A  I  d o n ’t  k n o w  w h a t  he 
s a id . I  a m  m e r e ly  t e l l in g  y o u  w h a t  t o o k  p la ce , 
w h a t  h a p p e n e d ,  w h a t  I  h a v e  s e e n  a n d  k n o w n .

Q  W h e n  y o u  s a y  a  s h o r t  t u r n , y o u  m e a n  he 
s w u n g  s u d d e n ly ?  Y o u  d o n ’ t  m e a n  th a t  h e  d id n ’t 
p a s s  o v e r  t o  th e  r ig h t  s id e  o f  th e  r o a d ? '  A  I n -
s te a d  o f  t a k in g  th e  r o a d  a n d  c o m in g  a r o u n d  th is
w a y ,  a s  h e  s h o u ld  h a v e  d o n e ,  h e  c u t  r ig h t  a c r o s s  
th e  l e f t  th is  w a y .

Q  M r . C h r is s a f id e s  s a id  h e  m a d e  th a t  tu rn  as 
h e  s h o u ld  h a v e  d o n e . A  I  a m  n o t  a n s w e r in g  
f o r  M r . C h r is s a f id e s .

Q  Y o u  w e r e  b o t h  t h e r e  t o g e t h e r ?  A  I  w as  
d r iv in g .

Q  B o t h  s i t t in g  o n  th e  f r o n t  s e a t ?  A  I  
c o u ld n  t  t e l l  y o u  w h e r e  h e  w a s  lo o k in g .  I  k n o w  
w h a t  I  w a s  l o o k in g  a t. I  d o n e  th e  d r iv in g .

Q  H o w  lo n g  h a v e  y o u  k n o w n  M r . C h r is s a -
f id e s ?  A  C o u p le  o f  y e a r s ,  I  s h o u ld  ju d g e .

M r . H o lm w o o d .  T h a t  i s  a ll.
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E L L I S  C A M P U S ,  a  w itn e s s  p r o d u c e d  o n  b e h a l f
o f  th e  p la in t i f f ,  b e in g  d u ly  s w o r n  a c c o r d in g

to  la w  o n  h is  o a th , s a i t h :

D irect exa m in a tion  b y  M r . K u n z m a n .

Q Y o u  a r e  a  p r a c t i s in g  p h y s i c ia n  in  P la in -  

f ie ld ?  A  I  a m . 10

Q D o  y o i ^ i i i e % l a i n t i f f ,  C h r is s a f id e s ?  A  I  

do .

Q  H o w  l o n g  h a v e  y o u  k n o w n  b i m ?  A  I  

k n o w  h im  s in c e  M a y  2 0 th , 1915 .
Q A r e  y o u  h is  r e g u la r  f a m i l y  p h y s i c ia n ?  A  

I  t r e a t  h i m ;  y e s ,  s ir .
Q  M o r e  th a n  o n c e ?  A  Y e s .
Q D id  h e  c o m e  t o  y o u  o n  D e c e m b e r  2 3 r d  f o r  

m e d ica l a t t e n t io n ?  A  H e  d id .
Q D id  y o u  e x a m in e  h im ?  A  I  d id .  2 0
Q  W h a t  d id  y o u  f in d ?  A  H e  h a d  a  c o n -

tu se d , in c is e d  w o u n d  o f  t h e  r ig h t  s id e  o f  th e  f a c e  
in  th e  r e g io n  o f  th e  r ig h t  c h e e k , a n d  h e  h a d  a  
s w o lle n , d i s c o l o r e d  r ig h t  lo w e r  l id .  A n d  h e  a ls o  
had  a  la c e r a t io n  o f  h is  r ig h t  f o r e  f in g e r  a b o u t  a n  

in ch  lo n g .
Q A s  t o  th e  i n ju r y  o n  th e  c h e e k , w h a t  w a s  i t ?

A  I t  w a s  a  c u t  a b o u t  o n e -e ig h t h  o f  a n  in c h  

d eep .
Q F le s h  w o u n d ?  A  Y e s .  I n c i s e d  w o u n d , 30  

and  b e s id e  i t  w a s  c o n t u s e d ,  b la c k  a n d  b lu e  a ll  

a r o u n d  it .
Q D id  y o u  t r e a t  t h e m ?  A  Y e s ,  I  d id .
Q D id  y o u  f in d  a n y t h in g  e ls e  th e  m a t t e r  w ith  

h im  a t  t h a t  t im e ?  A  A t  th a t  t im e  I  d i d n ’ t  f in d  
a n y th in g  e ls e .

Q W h e n  d id  h e  c o m e  t o  y o u  a g a in ?  A  I  
saw  h im  D e c e m b e r  2 9 th , th e  n e x t  d a y .

Q  W a s  t h a t  th e  d a y  a f t e r w a r d ?  A  T h e  

f o l lo w in g  d a y . 4 0
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Q  W h y  d id  h e  c o m e  t o  y o u  t h e n ?  A  W e ll ,  
I  h a d  a d v is e d  h im  t o  c o m e  b a c k , t o  s e e  h im  a b o u t  
h is  w o u n d s .  I  r e d r e s s e d  h is  w o u n d s  o n  h is  fa c e , 
a n d  th e n  h e  c o m p la in e d  a t  t h a t  t im e  o f  p a in  in  
th e  l e f t  l o w e r  a b d o m in a l  r e g io n .  U p o n  e x a m in a -
t io n  I  d i s c o v e r e d  th a t  h e  h a d  a  p r o t u s io n ,  sm a ll 

1 0  p r o t u s io n ,  a b o u t  h a l f  a n  in c h , o r  f iv e -e ig h th s  o f  
a n  in c h , w h ic h  b e c a m e  l a r g e r  o n  c o u g h in g ,  a n d  
d i s a p p e a r e d  u p o n  ly in g  d o w n , a n d  w h ic h  r e a p -
p e a r e d  u p o n  s t a n d in g  u p , a n d  a ls o  u p o n  c o u g h in g  
b e c a m e  m u c h  la r g e r .

Q  I n  o t h e r  w o r d s ,  i t  W as a  r u p t u r e ?  A  I  
m a d e  a  d ia g n o s is  o f  h e r n ia ,  w h ic h  is  r u p tu r e .

Q  D i d  h e  c o m p la in  o f  p a in ?  A  H e  c o m -
p la in e d  o f  p a in ,  th a t  is  th e  s y m p t o m  h e  c o m -
p la in e d  o f ,  a n d  h e  a ls o  s a id  h e  c o m p la in e d  o f  

2 0  th e  s w e l l in g . H e  d r e w  m y  a t t e n t io n  to  th e  
s w e l l in g .

Q  D id  i t  a p p e a r  r e c e n t  t o  y o u ?  A  A p p a r -
e n t ly . a  r e c e n t ,  s w e l l in g .

‘ ' Q  D id  it  s e e m  t o  b e  in  th e  f ir s t  s ta g e s  ? A  
S m a ll  r u p t u r e ,  y e s .

Q  H a v e  y o u  s e e n  th e  s c a r  th a t  h e  h a s  on  
th e  l e f t  s id e  o f  h is  a b d o m e n ?  A  I  h a v e .

Q  I s  t h is  r u p t u r e  o r  h e r n ia ,  th e  p r e s e n t  on e , 
3 0  th a t  th e  s a m e  a s  th e  o ld  o n e , o r  is  th a t  an  in -

d e p e n d e n t  o n e ?  A  W e l l ,  I  ju s t  d o n ’t  k n o w  
e x a c t ly  w h e r e  h is  f i r s t  r u p t u r e  w a s , b u t  f r o m  th e  
a n a t o m ic a l  l o c a t io n ,  it  a p p a r e n t ly  is  in d e p e n d e n t  
o f  th e  -old  r u p t u r e .

Q  F r o m  y o u r  e x a m in a t io n  o f  th e  lo c a t io n  
c o u l d n ’ t  y o u  s a y  w ith  r e a s o n a b le  c e r ta in t y  
w h e t h e r  th e  r u p t u r e  is  in d e p e n d e n t  o f  th e  o ld  
o n e  ?

4 0

M r . H o lm w o o d .  I  o b je c t .  H e  s a id  he 
d o e s  n o t  k n o w  w h e r e  th e  o l d  o n e  w a s .



5 3

E llis C a m p u s, d irect.

T h e  C o u rt. I  w i l l  a d m it  th e  q u e s t io n .

(Q u e s t io n  r e p e a t e d  b y  s t e n o g r a p h e r . )

A  I  c o u ld  s a y  th a t  i t  is  a  r e c e n t  r u p t u r e .

Q H o w  c o u ld  th e  r u p t u r e  h a v e  b e e n  c a u s e d ?
A  W e l l ,  f r o m  th e  h i s t o r y  o f  th e  c a s e ,  th e  i n ju r y  
an d  th e  f a c t  th a t  th e  t e n s io n  w a s  d r a w n  a b o u t  ■ • 
the a b d o m in a l  s t r a in  w h ic h  m u s t  h a v e  neces-r 
s a r ily  o c c u r r e d ,  w a s  p r o b a b l y  th e  m o s t  im p o r t a n t  

lo g ic a l  f a c t  o f  th e  c a u s e .

Q W o u l d  a  s u d d e n  s t r a in  c a u s e  i t ?  A  I t  

w o u ld .

Q  Y o u  h a v e  h e a r d  th e  p l a in t i f f  d e s c r ib e  th e  
h a p p e n in g  o f  th e  a c c id e n t .  C o u ld  y o u  s a y  f r o m  
that w h e t h e r  th a t  c o u ld  h a v e  c a u s e d  i t ?  A  I t  
c o u ld  h a v e  c a u s e d  i t ,  y e s .

Q  E x p la in  h o w  i t  c o u ld  h a v e  c a u s e d  i t ?  A  
W h y , th e  j a r r i n g  a n d  th e  v io le n c e  a n d  th e  a b -
d o m in a l s t r a in  w h ic h  n e c e s s a r i l y  w o u ld  c a u s e  
the a b d o m in a l  s t r a in  a n d  w o u ld  c a u s e  e n o u g h  
s tra in  t o  p r o d u c e  a  r u p t u r e  o f  th e  a b d o m in a l  
w a ll a n d  a  s u b s e q u e n t  h e r n ia  w h ic h  w o u ld  d e -
v e lo p  t h e r e  im m e d ia t e ly  o r  a  f e w  h o u r s  o r  a  

fe w  d a y s  a f t e r .
Q  F r o m  y o u r  k n o w le d g e  o f  th e  h i s t o r y  o f  th e  

ca se  a n d  o f  th e  p la in t i f f ,  a s  h is  f a m i l y  p h y s ic ia n ,  
and  th e  e x a m in a t io n  o f  th e  i n ju r y ,  c o u ld  y o u  30 
sta te  y o u r  e x p e r t  o p in io n  a s  t o  w h e t h e r  th e  
a c c id e n t  d id  c a u s e  th e  i n ju r y ?  A  I  c o u ld .

Q A n d  w h a t  is  y o u r  b e l i e f  in  t h a t  r e s p e c t  ? A  
W e ll ,  m y  b e l i e f  th a t  th is  r u p t u r e  is  a  r e c e n t  o n e , 
b e ca u s e  o n  N o v e m b e r  1 8 th , 1 9 1 5 , w h e n  I  e x a m in e d  
h im  f o r  a n o t h e r  i l ln e s s ,  m a k in g  a  t h o r o u g h  p h y s -
ica l e x a m in a t io n ,  I  d i s c o v e r e d  a  s c a r  in  th a t  
r e g io n , b u t  n o  h e r n ia .  C o n s e q u e n t ly  f r o m  h is  
h is t o r y  o f  th e  s t r a in  a n d  th e  v io le n c e  th a t  a lo n e  

c o u ld  a c c o u n t  f o r  th e  r u p t u r e . 40
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Q  D o  y o u  b e l ie v e  th a t  t h e r e  c o u ld  h a v e  b een  
a n y  o t h e r  c a u s e !  A  I n  th is  p a r t i c u la r  c a s e , no.

Q  Y o u  w o u ld  n o t  s a y  th a t  a b s o lu t e ly ,  w o u ld  
y o u !  W o u l d  y o u  s a y  th a t  a b s o l u t e l y !  A  W e ll ,  
I  k n o w  h is  p h y s i c a l  c o n d i t io n  a n d  I  k n e w  th e  c o n -
d i t io n  o f  h is  a b d o m in a l  m u s c le s  a n d  I  k n o w  th at 

1 0  t h e r e  w a s  n o  o t h e r  c a u s e  t o  a c c o u n t  f o r  h is 
s y m p t o m s  th a t  h e  a p p e a r e d  a t  m y  o ffice  D e ce m b e r  
2 9 th . T h a t  is  m y  o w n  ju d g m e n t .

Q  H a v e  y o u  e x a m in e d  h im  s i n c e !  A  I  h ave.
Q  W h a t  t r e a t m e n t  h a v e  y o u  p r e s c r ib e d  f o r  

h i m !  A  O n  D e c e m b e r  3 0 th , 1 9 1 5 , th e  r u p tu r e  
w a s  s l ig h t ly  l a r g e r ,  a n d  I  a d v is e d  th e  w e a r in g  
o f  a  t r u s s .

Q  W h a t  d a t e  w a s  t h a t !  A  D e c e m b e r  30th , 
a s  a  t e m p o r a r y  m e a n s  o f  r e l i e f  a n d  t o  p r e v e n t  it 

2 0  b e c o m in g  la r g e r ,  a n d  a ls o  a d v is e d  a n  o p e r a t io n  
a s  th e  r a d ic a l  c u r e  o f  h is  r u p t u r e .

Q  S o  y o u  b e l ie v e  a n  o p e r a t i o n  c a n  c u r e  h im ! 
A  I  d o .

Q  C a n  h e  g e t  a l o n g  n o w  w it h o u t  h is  t r u s s !
A  W e l l ,  I  a d v is e d  h im  t o  w e a r  a  t r u s s .
Q  W h y  d id  y o u  a d v is e  h im  t o  w e a r  a  t r u s s !  

A  S o  th a t  th a t  r u p t u r e  s h o u ld  n o t  b e c o m e  a n y  
la r g e r  a n d  g iv e  h im  m o r e  s e r io u s  s y m p to m s .

Q  W o u l d  it  b e c o m e  l a r g e r !  A  I t  is  s lo w ly  
3 0  b e c o m in g  l a r g e r ;  y e s ,  s ir .

A d jo u r n e d  u n t i l  1 :3 0  P . M .

4 0
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A f t e r n o o n  s e s s io n ,  1 :30  P . M .

E L L I S  C A M P U S ,  r e s u m e d .

D irect exa m in a tion  ( C o n t in u e d ) ,  b y  M r . K u n z -
m a n .

Q  D o c t o r ,  w i l l  y o u  t e l l  m e  w h e t h e r  th e  e f -
f ic ie n cy  o f  a  p e r s o n  w h o  h a s  a  r u p t u r e  is  im -
p a ir e d  b e c a u s e  o f  i t ?  A  I t  is .

Q  H o w ?  A  W e l l ,  h e  c a n ’t  d o  a s  s e v e r e  w o r k  
as b e f o r e  th e  t im e  th a t  h e  o b t a in e d  h is  r u p t u r e  
b e c a u s e  o f  th e  f a c t  th a t  h e  m a y  c a u s e  th e  r u p t u r e  
to  in c r e a s e  a n d  c a u s e  i t  t o  g iv e  m o r e  s e v e r e  
s y m p to m s .

Q A n d  th e n  th e  p a t ie n t  a ls o  h a s  a  f e a r  o f  
d o in g  a n y t h in g  s t r e n u o u s ?  A  I  s u p p o s e  h e  
w o u ld  n a t u r a l ly  n o t  d o  a n y t h in g  t o  m a k e  th e  
h e r n ia  la r g e r ,  k n o w in g  t h a t  h e  h a s  a  h e r n ia .

Q  D o  y o u  b e l ie v e  th e  p r o p e r  r e m e d y  is  a n  
o p e r a t io n ?  A  I  d o .

Q  H o w  l o n g  d o  y o u  th in k  th e  p a t ie n t  w o u ld  
h a v e  t o  s p e n d  in  th e  h o s p i t a l  t o  ta k e  a n  o p e r a -
t io n ?  A  W e l l ,  a b o u t  t h r e e  w e e k s  in  b e d  a n d  
p r o b a b ly  t h r e e  w e e k s ’ c a r e fu l  t r e a tm e n t .

Q  W h a t  is  th e  a v e r a g e  t im e ?  A  T h e  a v -
e r a g e  is  f r o m  f iv e  t o  s ix  w e e k s .

Q  A l t o g e t h e r ?  A  F r o m  th e  t im e  h e  c a n  
re su m e  a  f a i r  a m o u n t  o f  a c t iv i t y .

Q  A f t e r  th e  f iv e  o r  s ix  w e e k s  is  h e  p e r -
fe c t ly  c u r e d ,  o r  is  t h e r e  s t i l l  s o m e t h in g  t o  b e  
c u r e d ?  A  W e l l ,  th e  c u r e  is  th e y e  i f  th e  
o p e r a t io n  is  p e r f o r m e d  a n d  th e  p a t ie n t  u s e s  
som e  c a r e  in  g o i n g  a b o u t  a t  f ir s t .

Q  C a n  y o u  g iv e  a  r e a s o n a b le  e s t im a t e  o f  
the h o s p i t a l  e x p e n s e ?  A  Y e s .

Q W i l l  y o u  s ta te  w h a t  y o u  c o n s id e r  a  
r e a s o n a b le  e x p e n s e  o f  s u c h  a n  o p e r a t i o n  ? A  
A t  P la in f ie ld ,  w h e r e  is  n o w ?

10
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Q  Y e s .  A  W e l l ,  w e  f ig u r e  u p w a r d  o f  th re e  
— s e v e n t y - f iv e  t o  o n e  h u n d r e d  d o l la r s ,  a n d  h o s p i-
ta l  b e d  a m o u n ts  t o  s e v e n te e n  a n d  a  h a l f  a  w eek  
f o r  h o w  m a n y  w e e k s  a s  h e  h a s  t o  s t a y  th e r e . S a y  
f iv e  w e e k s  a t  s e v e n t e e n  d o l la r s  a n d  a  h a l f .  T h e re  
is  a  f e e  f o r  th e  u s e  o f  th e  o p e r a t in g  r o o m , a n d  a 

1 0  f e e  f o r  th e  p h y s i c ia n  w h o  a d m in is t e r s  th e  a n a e s -
th e t ic .

B y  the C ou rt.

Q  A b o u t  t w o  h u n d r e d  d o l la r s ,  I  s u p p o s e ?  A  
A b o u t  th a t , y e s .

B y  M r . K u n zm a n .

Q  W o u l d  y o u  s a y  th e s e  e x p e n s e s  a r e  p e c u lia r  
t o  P la in f ie ld  o r  in  t h is  l o c a l i t y  g e n e r a l ly ?  A  
W h y ,  y e s .  T h e  o p e r a t o r  g e t s  t h e  la r g e s t  fe e .  I t  
d e p e n d s  u p o n  w h o  d o e s  it . T h e  a v e r a g e  o p e r a t o r  
w o u ld  c h a r g e —

Q  T h a t  is  a  r e a s o n a b le  c o s t ?  A  Y e s ,  th a t  is  
r e a s o n a b le .

Q  I  w is h  t o  s h o w  th e  i n ju r y  t o  th e  ju r y ,  a n d  I  
w a n t  y o u  t o  p o in t  o u t , d o c t o r ,  a s  t o  th e  re a s o n s  
w h y  y o u  th in k  th e  i n ju r y  w a s  c a u s e d  b y  th e  a c c i-
d e n t ,  a n d  w h y  i t  i s  a  n e w  a n d  in d e p e n d e n t  in ju r y  
a n d  h a s  n o t h in g  t o  d o  w ith  th e  o ld  o n e ?  A  T h e  

3 0  P r e s e n t  r u p t u r e  is  s i tu a t e d  a t  th is  p o in t  ( in d i -
c a t i n g ) .  F r o m  th e  h i s t o r y  w h e n  h e  s a w  m e  in  
N o v e m b e r ,  a n d  th e n  p r i o r  t o  th a t  t im e  h e  to ld  
m e  h e  w a s  o p e r a t e d  o n  f o r  a  h e r n ia ,  i t  w a s  lo w  
d o w n  in  th e  l e f t  g r o i n  n e a r  th e  o u t s id e .  A p -
p a r e n t ly  h is  p r e v io u s  r u p t u r e  m u s t  h a v e  b e e n  in  

# th is  r e g i o n ;  t h is  is  th e  o ld  in g u in a l  r u p tu r e .  H is  
in t e r n a l  r in g  is  a p p a r e n t ly  a t  th is  p o in t .  T h e  
r u p t u r e  a t  th e  p r e s e n t  t im e  is  a p p a r e n t ly  e x -
t e r n a l  a n d  s l ig h t ly  a b o v e  th e  in t e r n a l  a b d o m in a l 
r in g ,  s h o w in g  th a t  i t  is  n o t  a t  th e  p la c e  w h e re4 0
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u s u a lly  in g u in a l  r u p u r e s  o c c u r ,  b e c a u s e  h a d  th is  
b e e n  a n  o ld  r u p t u r e ,  i t  w o u ld  h a v e  u n d o u b t e d ly  
a p p e a r e d  a  l o n g  w h ile  b e f o r e  th is , a n d  m o s t  p r o b -
a b ly  a t  th e  o u t s id e ,  i t  u s u a l ly  is  o v e r  th e  e x t e r n a l  
a b d o m in a l  r in g  d o w n  e x t e r n a l ly  a n d  g o i n g  in t o  
th e  b a g .  F r o m  h is  h i s t o r y  a n d  f r o m  th e  a p p e a r -
a n ce , i t  a p p a r e n t ly  g o e s  t h r o u g h  a  n e w  p o in t  IQ 
a lt o g e th e r .  N o t  th e  u s u a l  s ite  o f  in t e r n a l  h e r n ia s .
A n d  th e  f a c t  th a t  i t  o c c u r r e d  s o  s o o n  a f t e r  a n  
a c c id e n t , a n d  w it h  th e  s y m p t o m s  t h a t  h e  c o m -
p la in e d  o f ,  l o c a l  p a in  a n d  s w e l l in g ,  w h ic h  b e -
c o m e s  q u it e  la r g e ,  I  m a d e  a  d ia g n o s is  o f  a  n e w  
r u p tu r e , a n d  a s  I  s a id  b e f o r e ,  I  th in k  i t  is  p r o b -
a b ly  d u e  t o  th e  a c c id e n t .

Q A f t e r  a n  o p e r a t i o n  f o r  h e r n ia ,  h o w  s o o n  
a f t e r  c a n  y o u  t e l l  w h e t h e r  t h e r e  is  a  c o m p le t e  
c u r e  o r  n o t ?  A  W h y ,  a  c o m p le t e  c u r e  s h o u ld  2 0  
be  t o ld  w ith in  th e  f i r s t  m o n t h  o r  t w o .  I f  a n y  
r e c u r r e n c e  a t  a l l  i t  a lw a y s  w i l l  o c c u r  w it h in  
tw e lv e  m o n th s . T h a t  i s  a c c o r d in g  t o  s ta te m e n ts  
o f  R o s e  a n d  C a r lo s ,  s u r g e r y .  T h a t  is  th e  u s u a l  
h is t o r y  in  th e  a v e r a g e  c a s e  i f  t h e r e  is  a  r e c u r -

ren ce .

Q  A n d  it  is  y o u r  f ir m  b e l i e f  th a t  i t  is  a n  in -
d e p e n d e n t—  A  U n d o u b t e d ly  in d e p e n d e n t  f r o m  

th e p r e v io u s  o n e .

Q  P o in t  o u t  w h e r e  h e  h a d  th e  o ld  o p e r a t i o n ?
A  T h is  s c a r  is  a n  u n u s u a l ly  l o n g  o n e . I t  e x -
ten d s  f r o m  t h e .p o i n t  f r o m  a b o u t  a n  in c h  a b o v e  
th e  in t e r n a l  in g u in a l  r in g  a n d  th e  h e r n ia  w h ic h  
p u sh e s  th e  s k in  in  th e  r e g io n  o f  th e  s c a r .  T h e  
h e r n ia  c o m e s  f r o m  w ith in  o u t w a r d  a n d  p u s h e s  
the sk in  in  th e  u p p e r  e x t r e m it y  o f  th e  s c a r .

Q T h e  s c a r  c r o s s e s  th e  s p o t  w h e r e  th e  h e r n ia  
is  n o w ?  A  T h e  s c a r  is  b e n e a t h  th e  p la c e  w h e r e  
the h e r n ia  is  p r o t r u d i n g  I  s a y  b e n e a th . I n  f r o n t 4 0
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o f  i t  u n d o u b t e d ly .  H e r e  is  y o u r  s c a r  a n d  the 
h e r n ia  c o m in g  b e h in d  it .

Q  D o e s  i t  e v e r  h a p p e n  in  a n  o p e r a t i o n  o f  th is  
s o r t  th a t  y o u  a r e  n o t  s u c c e s s fu l ?  A  I t  d o e s  
h a p p e n ,  y e s .

Q  W h a t  is  th e  a v e r a g e  m o r t a l i t y  f o r  o p e r a -  
t i o n s  o f  th a t  s o r t ?  A  W e l l ,  f r o m  m y  o w n —

M r . H o ln iw o o d . I  o b je c t .

T h e  C o u rt. I  w i l l  le t  h im  g iv e  h is  e x p e r i -
e n ce .

A  F r o m  m y  o w n  e x p e r ie n c e ,  th e  a v e r a g e  m o r -
t a l i t y  is  a b o u t  o n e  p e r  c e n t .

B y  th e C ou rt.

Q  P r a c t i c a l l y  n e g l ig ib le ,  i s n ’ t  it , d o c t o r ?  A  
2Q O n e  p e r  c e n t ,  is  n o t  n e g l ig ib le .

M r . K u n zm a n . T a k e  th e  w itn e s s .

C r o ss  exa m in a tion  b y  M r . H o lm w o o d .

Q  Y o u  h a v e  n o  k n o w le d g e  o f  a n y  in te n t io n  on  
h is  p a r t  t o  u n d e r g o  a n  o p e r a t i o n ?  A  W h y ,  yes . 
I ^ a d v is e d  h im  t o  b e  o p e r a t e d  u p o n .

Q  I  k n o w  y o u  a d v is e d  h im , b u t  d o e s  h e  in -
t e n d  t o  d o  it ,  s o  f a r  a s  y o u  k n o w ?  A  H e  has 

3 0  e x p r e s s e d  h is  o p in io n  th a t  h e  w o u ld  l ik e  t o  h a v e  
th e  o p e r a t i o n  p e r f o r m e d .

Q  D id  h e  t e l l  y o u ,  w h e n  h e  f ir s t  c o n s u lt e d  y o u , 
a b o u t  th e  o p e r a t i o n  th a t  h e  h a d  h a d  ? A  I  n o t ic e d  
th e  s c a r  a n d  I  a s k e d  h im  a b o u t  it  a n d  h e  sp o k e  
t o  m e  a n d  h e  s a id  th a t  h e  h a d  a n  o p e r a t io n  f o r  
h e r n ia  t h e r e  s o m e  t im e  a g o .

Q  W h e n  d id  y o u  f ir s t  n o t i c e  th e  s c a r ?  A  I  
n o t i c e d  h is  s c a r  th e  v e r y  f i r s t  t im e  I  m a d e — he 
b e c a m e  m y  p a t ie n t .  T h a t  w a s  o n  M a y  20th , 
1 9 1 5 , h e  h a d  th e  s c a r  th e r e .40
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Q T h a t  w a s  th e  f i r s t  t im e  y o n  s a w  th e  s c a r  
o f  th e  o ld  o p e r a t i o n !  A  T h a t  is  th e  f i r s t  t im e  

I  e v e r  s a w  th e  p a t ie n t ,  y e s .
Q  A n d  th a t  w a s  th e  f i r s t  t im e  th a t  y o u  s a w  

M r. C h r i s s a f id e s !  A  Y e s .
Q  F o r  w h a t  d id  y o u  a t t e n d  h im  t h e n !  A  H e  

ca m e  in  f o r  a  c o n t u s io n  o f  h is  e y e .  T h a t  is ,  a n  

in f la m a t io n  o f  th e  l e f t  e y e .
Q  W a s  i t  n e c e s s a r y  t o  e x a m in e  h is  g r o i n  t o  

find  o u t  th e  c o n d i t io n  o f  h is  h e a r t !  A  I  a lw a y s  
d o  a  t h o r o u g h  p h y s i c a l  e x a m in a t io n  o n  a l l  c a s e s .

Q  W h a t  w a s  th e  p u r p o s e  o f  e x a m in in g  h is  
g r o in  f o r  h e a r t  t r o u b l e !  A  E y e .  I  e x a m in e d  
th o r o u g h  p h y s i c a l ly ,  h e a d , n e c k , c h e s t ,  a b d o m e n , 
e x t r e m e t ie s ,  o n  th e  f i r s t  e x a m in a t io n  o n  e v e r y  
case .

Q  M a d e  a  t h o r o u g h  e x a m in a t i o n !  A  A l -  
w a v s  d o  o n  f i r s t  c a s e s .

Q  D id  y o u  p r e s c r ib e  a n y t h in g  f o r  h im  a t  th a t  
t im e !  A  F o r  w h a t !  F o r  th e  e y e !

Q  Y e s .  A  I  o p e r a t e d  u p o n  h is  e y e  th e r e .
Q W h ic h  e y e  w a s  t h a t !  A  H is  l e f t  e y e .
Q H o w  m a n y  t im e s  d id  v o u  s e e  h im  in  M a ; , , 

1 9 1 5 ! A  T h a t  w a s  M a y ,  1915. ' : ^
Q H o w  m a n y  t im e s  d id  y o u  s e e  h im  t h e n !  A  

I  a d v is e d  h im , a f t e r  I  o p e r a t e d  u p o n  h im , t o  se e  
an e y e  s p e c ia l i s t —

Q I  a s k  y o u  h o w  m a n y  t im e s  d id  y o u  s e e  h i m !  
A  T h a t  d a y !

Q  Y e s .  A  J u s t  o n c e .
Q  D u r in g  M a y  h o w  m a n y  t im e s  d id  y o u  s e e  

h im !  A  J u s t  o n c e .
Q  O n ly  o n c e !  A  Y e s .
Q  A n d  d id  y o u  s e e  h im  f r o m  t h a t  t im e  u n t i l  

a f t e r  th is  a c c i d e n t !  A  I  s e e n  h im , y e s .  I  s e e n  
h im  S e p t e m b e r  1 8 th , h e  c a m e  in  f o r  s o m e  c o n -
d it io n .
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Q  W h a t  d id  y o n  s e e  h im  th e n  f o r ?  A  H e  
h a d  a c u te  r h e u m a t ic  f e v e r .  A r t i c u l a r  rh e u m a -
t is m .

Q  H e  h a d n ’ t  b e e n  a  n o r m a l ly  p e r f e c t  m an  
p r i o r  t o  th a t  t im e , h a d  h e ?  A  P e r f e c t ly  
h e a lth y .

1 0  Q  H o w  m a n y  t im e s  d id  y o u  v i s i t  h im  in  S e p -
t e m b e r ?  A  J u s t  c a m e  t o  th e  o ffice  S e p te m b e r  
1 8 th , o n c e .

Q  A n d  th e  o t h e r  t im e  in  M a y  h e  c a m e  to  the 
o ffice  t o  s e e  y o u ?  A  A b o u t  th e  e y e ,  y e s .

Q  I ) o  y o u  k e e p  r e c o r d s ?  A  I  d o .

Q  H a v e  y o u  g o t  y o u r  r e c o r d s  w ith  y o u ?  A  
Y e s .

Q  W o u l d  y o u  m in d  le t t in g  m e  s e e  y o u r  r e c o r d s  
f o r  M a y , 1 9 1 5 ?  A  Y e s .

2Q Q  D o  y o u  k e e p  a n y  o t h e r  r e c o r d s  b e s id e s  
th e s e  l o o s e  c a r d s ?  A  N o . N o  o th e r s .

Q  A l l  th e s e  e n t r ie s  a r e  m a d e  a t  th e  sam e 
t im e ?  A  Y e s .  A f t e r . m y  p h y s i c a l  e x a m in a t io n .

Q  B o t h  o n  th e  f r o n t  a n d  b a c k  o f  t h e s e ?  A  
F r o n t  a n d  b a c k . T h is  is  a  n e w  c a r d .

Q  W h ic h  o f  th e s e  e n t r ie s  s h o w s  th e  M a y  
t r a n s a c t io n ?  A  M a y  2 0 th  h e  w a s  t o  s ee  m e.

Q  W h a t  d o e s  th is  s h o w  o n  th e  o t h e r  s id e ?  A  
M a y  2 0 th  o n c e ,  a n d  th e n  h e  c a m e  in  t o  see  m e 

3 0  S e p t e m b e r  2 8 th , a n d  th e n  h e  c a m e  in  t o  see  m e 
N o v e m b e r  1 8 th , a n d  th e n  h e  c a m e  in  t o  see  m e 
D e c e m b e r  2 3 r d , 19 1 5 , a n d  th e n  D e c e m b e r  24th  
a n d  th e n  D e c e m b e r  3 0 th  a n d  J a n u a r y  2 n d , 1916.

Q  I s  t h is  a  c o p y ,  o r  is  t h is  th e  o r ig in a l?  A  
T h e s e  a r e  m y  o r ig in a ls .

Q  T h e s e  a r e  th e  o r ig in a l s  y o u  m a d e  e a ch  d a y  
a t  t h a t  t im e ,  i s  th a t  r i g h t ?  A  E a c h  d a y  I  m ak e  
m y  p h y s i c a l  e x a m in a t io n .

Q  Y o u  ju s t  t o o k  o u t  h is  c a r d  a n d  m a d e  h is  
40 r e c o r d ?  A  T h a t  is  r ig h t .
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M r . I lo lm w o o d .  I  a s k  t o  h a v e  th e s e  

m a r k e d .

Q  Y o n  a r e  s n r e  t h e y  w e r e  n o t  a l l  w r i t t e n  a t  

on e  t im e ?  A  O h , n o .
Q  P o s i t i v e  a b o u t  t h a t ?  A  Y o u  c a n  s e e  th a t .

( C a r d  m a r k e d  D . 1 f o r  id e n t i f i c a t io n . )

( C a r d  m a r k e d  D . 2 f o r  id e n t i f i c a t io n . )

Q  T h e s e  a r e  in  y o u r  h a n d w r i t in g ,  d o c t o r ?  A  

Y e s .
Q  S h o w in g  y o u  D . 1 f o r  id e n t i f i c a t io n ,  th e  

e n tr ie s  o n  th e  b a c k  o f  th a t  c a r d  s h o w in g  th e  
d a te s  N o v e m b e r  1 0 th  a n d  D e c e m b e r  2 3 r d ?  A  

Y e s .
Q I  s h o w  y o u  th e  w r i t i n g  a b o v e  th e  d a t e  N o -

v e m b e r  1 0 th . A  Y e s .
Q  T h e y  w e r e  a l l  w r i t t e n  o n  th e  d a t e s  m e n -

t io n e d  t h e r e ?  A  D a t e s  m e n t io n e d  t h e r e ;  y e s ,  
s ir. E a c h  o n e  s e p a r a t e ly .

Q O n  th is  D . 2  f o r  id e n t i f i c a t io n ,  t h o s e  e n t r ie s ,  
on e  w a s  m a d e  in  D e c e m b e r  a n d  o n e  in  J a n u a r y .  

A  Y e s ,  s ir .
Q  N o w , d o c t o r ,  y o u  s a id  th a t  in  c a s e s  o f  

h e r n ia  t h e r e  is  s o m e  s l ig h t  l o s s  o f  e f f ic ie n c y . I s  
th a t r ig h t ?  A  T h e r e  is  s o m e  lo s s  o f  e f f ic ie n c y , 
yes .

Q  I n  s o m e  c a s e s ?  A  I n  th e  a v e r a g e  c a s e ,  
y es .

Q  N o t  in  e v e r y  c a s e ?  A  W e l l ,  i t  d e p e n d s  
u p o n  th e  c h a r a c t e r  a n d  th e  s iz e .

Q A  g r e a t  m a n y  p e o p le  h a v e  h e r n ia s  ? A  
Y e s .

Q  I t  is  a  v e r y  c o m m o n  a i lm e n t ,  i s n ’ t  i t ?  A  
W e ll ,  d e p e n d s  o n  w h a t  y o u  c a l l  c o m m o n . N o . 
I  d o n ’ t  k n o w .

Q N o t h in g  u n u s u a l  a b o u t  t h is  h e r n ia ,  is  
th e r e ?  A  Y e s .  I t  is  a b n o r m a l .
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Q  I t  is  a n  e x t r a  la r g e  o n e ?  A  T h is  o n e , the 
p r e s e n t ,  n o ,  i t  is  n o t  e x t r a  la r g e .

Q  I n  w h a t  w a y  is  i t  a b n o r m a l?  A  E v e r y  
h e r n ia  is  a b n o r m a l .  A  n o r m a l  in d iv id u a l  h as 
n o  h e r n ia .

Q  I  a m  s p e a k in g  a b o u t  th is  h e r n ia .  I s  th is  a* 
1 0  n o r m a l  h e r n ia ?  A  A  .h e r n ia  i t s e l f  is  a n  a b -

n o r m a l i t y .

Q  C o m in g  t o  th is  p a r t i c u la r  c a s e ,  n o t  w h a t  the 
e f f e c t  o f  a  h e r n ia  g e n e r a l ly  is ,  d o  y o u  b e lie v e  
th a t  i t  in t e r f e r e s  a t  a l l  w ith  h is  w o r k ?  A  I t  
d o e s  a p p a r e n t ly .

Q  I n  w h a t  w a y ?  A  W e l l ,  f r o m  th e  h is t o r y  I  
g o t  f r o m  th e  p a t ie n t  a n d  f r o m  m y  o w n  k n o w l-
e d g e  o f  h e r n ia s ,  th e  p a in  a n d  s o  f o r t h  t h e y  g iv e  
in  h e r n ia s ,  a n d  th e  c o n s t a n t  t h o u g h t  o f  th e  fa c t  

2 0  th a t  i t  w i l l  a lw a y s  g e t  l a r g e r ,  a n d  i t  ca u se s  
r e f le x  s y m p t o m s  l ik e  a  d r a g  o n  th e  in te s tin e s , 
a n d  i f  i t  d o e s  g e t  l a r g e r  t h e r e  i s  a  d a n g e r  o f  
c o n s t r i c t i o n  a n d  s t r a n g u la t io n ,  a n d  th e n  the 
m e n t a l  e f f e c t  u p o n  th e  p a t ie n t .

Q  I s  t h is  th e  t r u s s  y o u  p r e s c r ib e d  f o r  h im ?  
A  N o .  I  a d v is e d  h im  t o  g o  t o  th e  P o m e r o y  
C o m p a n y  t o  b e  m e a s u r e d  f o r  a  t r u s s .

M r . I io lm w o o d .  T h a t  is  a ll.
3 0

N O R M A N  N . C U R I E ,  a  w itn e s s  p r o d u c e d  on
b e h a l f  o f  th e  p la in t i f f ,  b e in g  d u ly  s w o r n  a c -
c o r d i n g  t o  la w  o n  h is  o a th , s a i t h :

D ir ec t exa m in a tion  b y  M r . K u n z m a n .

Q  Y o u  a r e  a  p r a c t i c i n g  p h y s ic ia n  a n d  s u r -
g e o n  in  th e  C i t y  o f  P la in f ie ld ?  A  I  am .

Q  H o w  lo n g  h a v e  y o u  b e e n ?  A  E ig h te e n  
y e a r s .

Q  D id  y o u  e x a m in e  C h r is s a f id e s ?  A  I  d id .4 0
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Q  W h e n  d id  y o n  e x a m in e  h im ?  A  2 5 th  o f  
J a n u a r y ,  a n d  I  e x a m in e d  h im  t h is  m o r n in g .

Q  Y o u  e x a m in e d  th is  r u p t u r e ?  A  I  d id .

Q  I n  y o u r  o p in io n ,  d o c t o r ,  i s  t h a t  a  r e c e n t  

r u p t u r e ?  A  Y e s .
Q  V e r y  r e c e n t ?  A  W e l l ,  c o n s id e r in g  th e  

s ize  o f  i t  w h e n  I  s a w  it,« i t  w a s  o f  a  r e c e n t  d a te .

Q  f t  w a s  la r g e r  th e  la s t  t im e  y o u  s a w  i t ?  A  
I t  w a s  la r g e r  w h e n  I  » e x a m in e d  i t  t h is  m o r n in g  

th a n  i t  w a s  in  J a n u a r y .
Q  F r o m  y o u r  e x a m in a t io n  o f  th e  in ju r y ,  d o  

y o u  b e l ie v e  t h a t  th e  f i r s t  o p e r a t i o n  s ix  y e a r s  a g o  
c u r e d  h im ?  D o e s  I h e  s c a r  s h o w  t h a t  h e  w a s  
c u r e d  f r o m  h is  la s t  h e r n ia  th a t  h e  h a d  s ix  y e a r s  
a g o ?  A  H e  h a d  a  s u c c e s s fu l  o p e r a t i o n  o f  h ia

h e r n ia  s ix  y e a r s  a g o .

Q  Y o u  h a v e  n o  d o u b t  a b o u t  t h a t ?  A  N o .

Q  D o  y o u  b e l i e v e  th a t  th is  i n ju r y  is  s e p a r a t e  
a n d  d is t in c t  f r o m  th e  o l d  o n e ?  A  T h is  is  in -

d e p e n d e n t .
Q  F r o m  th e  p l a i n t i f f ’ s d e s c r ip t i o n  o f  th e  a c -

c id e n t , d o  y o u  b e l i e v e  t h a t  th e  a c c id e n t  c o u ld  

h a v e  c a u s e d  t h is  i n ju r y ?  A  Y e s .

Q  H o w  c o u ld  i t  h a v e  c a u s e d  i t ?  A  W e l l , ,  
w ith  h is  s u d d e n  f o r w a r d — b e in g  s u d d e n ly  t h r o w n  
f o r w a r d ,  a n d  w ith  th e  e f f o r t  o f  h is  t r y i n g  t o  s a v e  
h im s e lf ,  s u d d e n  f o r c i b l e  m u s c u la r  c o n t r a c t i o n  

th e re  o f  th e  a b d o m e n .
Q  D o  y o u  b e l ie v e  f r o m  th e  c i r c u m s t a n c e s  o f  

th e  c a s e ,  f r o m  y o u r  e x a m in a t io n  o f  th e  i n ju r y  
th a t  th e  b u r d e n  o f  f a c t s  g o e s  t o  s h o w  t h a t  th e  

a c c id e n t  d id  c a u s e  th e  i n ju r y ?

M r . H o lm w o o d .  I  o b je c t .

T h e  C o u rt. T h e  q u e s t io n  is  o v e r r u le d  in  

th a t  f o r m ,
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Q  W h a t  is . y o u r  o p in io n  o f  th e  c a u s e  o f  the 
i n j u r y ?  A  W e l l ,  a c c o r d i n g  to. th e  h is t o r y ,  h is  
h e r n ia  w a s  d u e  t o  th e  in ju r y .

M r . K u n zsm a n . T a k e  th e  w itn e s s .

C r o s s  exa m in a tion  b y  M r . H o lm w o o d .

Q  D o c t o r ,  i t  is  n o t  a n  u n u s u a l  t h in g  f o r  a 
h e r n ia  t o  r e - o c c u r  a t  th e  s ite  o f  a n  o ld  o p e r a t io n , 
i s  i t ?  A  W e l l ,  i t  is  r a t h e r  u n u s u a l.

Q  I  b e g  p a r d o n .  A  I t  is .

Q  B u t  i t  d o e s  h a p p e n ?  A  O h , i t  d o e s .

Q  P r e v io u s  o p e r a t i o n  f o r  h e r n ia  w o u ld  n ot 
d is c o u n t  a  r e c u r r e n c e  a t  th e  s a m e  s ite , w o u ld  it, 
a t  th e  s a m e  s p o t  ? A  I t  w o u ld  n o t  d is c o u n t  it.

Q  I t  is  p o s s ib le  f o r  i t  t o  c o m e  a t  th e  sam e 
s p o t  w h e r e  th e  p r e v io u s  o p e r a t i o n  w a s , i s n ’t i t ?

® A  I t  is  p o s s ib le ,  y e s .

Q  W h e n  d id  y o u  f ir s t  s e e  th is  c a s e  ? A  J a n -
u a r y  2 5 th .

Q  T h a t  is  a b o u t  a  m o n t h  a f t e r  th e  a c c id e n t?  
A  Y e s .

Q  A n d  w h a t  w a s  th e  c o n d i t io n  o f  th e  h e rn ia  
t h e n ?  A  W h y ,  h e  h a d  a  s m a ll  p r o t r u s io n  in  the 
u p p e r  a n g le  a t  th e  ju n c t i o n  o f  th e  in te r n a l  r in g , 
th e  a b d o m in a l  o p e n in g .

Q  D id  y o u  f o r m  a n y  o p in io n  f r o m  w h a t  -you  
s a w  a t  th a t  t im e  a s  t o  h o w  lo n g  th a t  h a d  b een  
t h e r e ?  A  J u d g i n g  f r o m  m y  o w n  k n o w le d g e  o f  
t h o s e  t h in g s ,  i t  w a s  m y  o p in io n  th a t  it  w a s  v e r y  
r e c e n t .

Q  A n d  w h e r e  w a s  i t  w ith  r e f e r e n c e  to  th e  
s c a r  o f  th e  p r e v io u s  o p e r a t i o n ?  A  E ig h t  tip 
a b o v e .  T h e  s c a r  e x t e n d e d  r ig h t  o v e r  a  lit t le  
a b o v e  th e  o p e n in g ,  o r  th e  r in g ,  th e  in te r n a l  r in g .

4 0



65

M otion  fo r  n on -su it.

A n d  th e  p r o t r u s io n  w a s  a t  th e  u p p e r  a n g le  o f  
the o p e n in g  o f  th e  in t e r n a l  r in g .

M r . H o lm w o o d .  T h a t  i s  a ll.

M r . K u n zm a n . P l a i n t i f f  r e s t s .

P l a i n t i f f  r e s t s .

M O T I O N  F O R  N O N -S U I T .

M r . H o lm w o o d .  I  m o v e  f o r  a  n o m s u i t  
a s  t o  b o t h  d e fe n d a n t s  u p o n  th e  f o l l o w i n g  

g r o u n d s :
F i r s t ,  th a t  t h e r e  is  n o  p r o o f  o f  a n y  n e g l i -

g e n c e  u p o n  th e  p a r t  o f  e i t h e r  o f  th e  d e -
fe n d a n t s .  T h e  e v id e n c e  i s  v e r y  c le a r .  B o t h  
o f  th e  w it n e s s e s  t o  th e  a c c id e n t  o n  b e h a l f  
o f  th e  p la i n t i f f  t e s t i f y  th a t  h e  m a d e  a  w id e  
s w in g  a n d  t u r n e d  in  o n  th e  r ig h t  h a n d  s id e  
o f  t h e  r o a d .  T h e  o n ly  e v id e n c e  w e  h a v e , 
a s id e  f r o m  th a t , is  th a t  t h e y  c a m e  in t o  c o l l i -
s io n . T h e  m e r e  f a c t  o f  a  c o l l i s i o n  is  n o t  
s u ffic ie n t . T h e  p la i n t i f f  m u s t  s h o w  b y  a  f a i r  
w e ig h t  o f  th e  e v id e n c e  th a t  s o m e  a c t  o f  
n e g l ig e n c e  h a s  b e e n  d o n e ,  o r  s o m e t h in g  w a s  
o m it t e d  t o  h a v e  b e e n  d o n e  o n  th e  p a r t  o f  
th e  d e fe n d a n t s ,  f o r  w h ic h  t h e y  c a n  b e  h e ld .  
T h e  t e s t im o n y  a s  t o  th e  b l o w in g  o f  h o r n s  
is  im m a t e r ia l .  T h e r e  is  n o  l e g a l  d u t y  t o  
b lo w  h o r n s  a t  th e  c o r n e r  o f  a  w id e  s p a c e  
l ik e  th a t . N o r  is  t h e r e  a n y  t e s t im o n y  in  
th e  c a s e  th a t  e i t h e r  o f  th e  p a r t i e s  w e r e  
d r iv in g  a t  a n  i l l e g a l  r a t e  o f  s p e e d . T h e r e  is  
a b s o lu t e ly  n o  t e s t im o n y  t o  e s ta b l is h  n e g l i -
g e n c e  o n  th e  p a r t  o f  e i t h e r  d e fe n d a n t .

S e c o n d ,  o n  th e  s e c o n d  g r o u n d ,  i t  a p p e a r s  
th a t  i t  is  a  c l e a r  c a s e  o f  c o n t r ib u t o r y  n e g l i -
g e n c e  u p o n  th e  p a r t  o f  th e  p l a i n t i f f ’s  d r iv e r .  
H e  t e s t i f ie d  h e  c o u ld  s e e  a c r o s s  th is  lo t  a n d
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c o u ld  s e e  th e  a p p r o a c h  o f  th is  a u to m o b ile . 
H e  te s t i f ie s ,  b y  m a r k in g  o n  th e  m a p  h e re , the 

. p o in t s  “ M  2 ”  a n d  “ M  3 ”  th e  d is t a n c e  a p a r t  
th e  a u t o m o b i le s  w ere , a p a r t  w h e n  h e  f ir s t  saw  
th e m  m a k e  th e  tu r n . I  a m  n o t  s a y in g  th a t 
h e  s h o u ld  h a v e  a n t ic ip a t e d  th a t  h e  w a s  to  
m a k e  th e  tu r n  o n e  t h o u s a n d  f e e t  a c r o s s ,  b u t 
w h e n  h e  c a m e  t o  th a t  p o in t  I  s a y  th a t  d is -
t a n c e  a w a y  a n d  s a w  th e  tu r n  w a s  t o  b e  m a d e , 
h e  m a d e  n o  e f f o r t  t o  g e t  o u t  o f  th e  w a y .

T h e  C o u rt. W l ia t  d o  y o u  d o  w ith  the 
s ta te m e n t  O f th e  c h a u f f e u r  o f  th e  F o r d  ca r  
th a t  o n e  o f  th e  d e fe n d a n t s  t o ld  h im  it  w a s  
h is  fa u l t  a n d  th a t  h e  w o u ld  p a y  th e  d a m a g e ?  
I s  n o t  t h a t  e n o u g h  t o  g o  t o  th e  ju r y ?

M r . H o lm w o o d .  T h a t  s ta te m e n t  I  c o n c e d e  
m a y  b e  b in d in g  a s  a g a in s t  th e  c h a u f fe u r ,  bu t 
n o t  a s  a g a in s t  th e  d e fe n d a n t ,  th e  B r u n s w ick  
M o t o r  C a r  C o m p a n y . I  a m  g o i n g  t o  th e  s itu -
a t io n  o f  th e  M o t o r  C a r  C o m p a n y  in  a  m o -
m e n t . H o w e v e r ,  a  m e r e  s ta te m e n t  o f  th a t 
k in d , a n  a d m is s io n  m a d e  th a t  h e  w o u ld  p a y  
d a m a g e s  s h o u ld  b e  c o n s id e r e d  b y  th e  C o u rt , 
n o t  a s  th e  p r o x im a t e  e s t a b l is h in g  a n y  n e g li -
g e n c e ,  o r  s h o w in g  th e  p r o x im a t e  c a u s e  o f  
th e  a c c id e n t ,  w h e n  it  a p p e a r s  a ffir m a t iv e ly  
u p o n  th e  f a c t s  t h a t  h is  o p in io n  o f  th e  la w  
a s  t o  w h e t h e r  h e  w a s  r e s p o n s ib le  o r  n o t , ca n  
h a v e  v e r y  l i t t le  w e ig h t  h e r e . W e  m u s t  tak e  
th e  f a c t s .

T h e  C o u rt. I  h a v e  t o  le t  it  g 6  th e  ju r y ,  
d o n ’t  I ?

M r . H o lm w o o d .  A s  t o  th e  d e fe n d a n t  
K n a u s s  th a t  a d m is s io n  i s  s u b je c t  t o  c o n t r a -
d ic t io n .

T h ir d ,  I  n o w  c o m e  t o  th e  t h ir d  p o in t  a s  to  
th e  B r u n s w ic k  M o t o r  C a r ' C o m p a n y . T h e re
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is  n o  e v id e n c e  in  th is  c a s e  th a t  th e  c a r  in  
q u e s t io n  w a s  b e in g  u s e d  in  th e  b u s in e s s  o f  
th e  M o t o r  C a r  C o m p a n y ,  in  th e  l ig h t  o f  th e  
c a s e  o f  D u r a n  v s .  T h o m p s o n ,  w it h  w h ic h  
y o u r  H o n o r  is  p r o b a b l y  f a m i l ia r ,  in  71  A t -
la n t ic ,  th a t  p r o o f  m u s t  b e  a f f ir m a t iv e ly  
s h o w n . 10

T h e C o u rt. T h e  D u r a n  c a s e  w a s  a  c a s e  
w h e r e  a  g i r l  t o o k  h e r  f a t h e r ’ s c a r  w ith o u t  
h is  k n o w le d g e .  Y o u  w i l l  f in d  a  c a r  th a t  b e -
l o n g s  t o  a  m o t o r  c o m p a n y  in  s o m e o n e ’ s p o s -
s e s s io n ,  it  is  a t  le a s t —

M r . H o lm w o o d .  T h a t  is  n o t  s u ffic ie n t . 
T h e r e  is  n o  t e s t im o n y  th e  f a t h e r  o w n e d  th e  
c a r .  T h e y  w e r e  t r y i n g  t o  h o ld  th e  f a t h e r  
u p o n  th e  m a s t e r  a n d  s e r v a n t ,  t h a t  t h e  g i r l  
w a s  th e  s e r v a n t  o f  th e  f a t h e r  t o  d r iv e  th e  2 0  
f a m i l y  o u t  a n d  ta k e  th e m  u p o n  th e  p le a s u r e  
t r ip ,  a n d  th e  f a t h e r  k n e w  s h e  h a d  th e  c a r .
B u t  sh e  w a s  n o t  u s in g  it  a t  th e  t im e  in  th e  
s c o p e  o f  a n y  e m p lo y m e n t  o n  th e  p a r t  o f  t h é  
f a t h e r ,  a n d  t h a t  m u s t  b e  a f f i r m a t iv e ly  
s h o w n . A n d  th e n  a s  t o  th e  s i tu a t io n  o f  th e  
d e fe n d a n t  B r u n s w ic k  M o t o r  C a r  C o m p a n y  
o n  th e  f a c t s  a s  t o  n e g l ig e n c e ,  th e  c o n t r ib u -
t o r y  n e g l ig e n c e ,  o f  c o u r s e ,  t h e  s ta te m e n t  o f  
th e  a g e n t  c a n n o t  b in d  th e  p r in c ip a l  in  th e  * 0  
a b s e n c e  o f  s h o w in g  th e  a g e n c y .  T h e  m e r e  
a l le g a t io n  th a t  K n a u s s  m a y  h a v e  s a id  t o  th e  
d r iv e r —

T h e  C o u rt. T h e r e  is  s o m e  t e s t im o n y  
h e r e  b y  th e  c h a u f f e u r  o f  th e  o t h e r  c a r .  T h e  
t e s t im o n y  o f  n e g l ig e n c e  is  v e r y  s lim , b u t  
t h e r e  is  ju s t  e n o u g h , in  m y  o p in io n ,  t o  g o  
t o  th e  ju r y ,  f r o m  th e  t e s t im o n y  o f  th e  d r i v e r  
o f  th e  o t h e r  c a r ,  w h o  s a id  t h a t  th e  d e fe n d -
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a n t ’ s c a r  s u d d e n ly  t u r n e d  in  a n d  r a n  a ll th e  
w a y  a c r o s s  t o  th e  l e f t  h a n d  s id e  w h e r e  he 
w a s . g o i n g  a n d  r a n  in t o  th e m , a l t h o u g h  th ere  
w a s  r o o m  e n o u g h  f o r  h im  t o  p a s s .  T h a t  
m a k e s  it  a  q u e s t io n  f o r  th e  j u r y  t o  d e te rm in e  
w h e t h e r  th e  d r i v e r  o f  th e  m o t o r  b u s  w as

10- e x e r c i s in g  p r o p e r  c a r e .

M r . H o lm w o o d .  I  a g r e e  th a t  is  a  v e r y  
a r g u a b le  p o in t  s o  f a r  a s  th e  d e fe n d a n t  
K n a u s s  is  c o n c e r n e d .  T h e r e  a r e  t w o  d e -
fe n d a n t s .

T h e  C o u rt. I f  t h e r e  is  a n y  d o u b t  a b o u t 
th e  m o t o r  b u s  l ia b i l i t y ,  I  w i l l  p e r m it  M r. 
K u n z m a n  t o  c a l l  M r . K n a u s s  a n d  a s k  h im  
w h o  h e  w a s  w o r k in g  f o r .  I s  n o t  i t  a d m itte d  
in  th e  p le a d in g s ?

2 0  M r . K u n zm a n . I  u n d e r s t o o d  th a t  w a s  to
b e  a d m it t e d ,  b e c a u s e  I  h a d  s e r v e d  in t e r r o g a -
t o r i e s  on . th a t  p o in t  a n d  d id  n o t  r e c e iv e  th em  
u n t i l  th is  m o r n in g .  I  s e r v e d  th e m  a  m o n th  

a g o ,  a c k n o w le d g e d  s e r v i c e  o n  th e  3 1 s t , a n d  I  
w a s  a s s u r e d  o v e r  th e  t e le p h o n e  th a t  th ere  
w o u ld  b e  n o  q u e s t io n  a b o u t  th at,' th a t  he 
w a s  d r i v i n g  th e — M r . H o lm w o o d  u n d e r -
s t o o d —

3Q M r . H o lm w o o d .  I  h a v e  a n s w e r e d  th e  in -
t e r r o g a t o r i e s .  Y o u  c a n  o f f e r  th e m  in  e v i-

d e n c e .

T h e  C o u rt. C a ll  M r . K n a u s s .

J O H N  K N A U S S ,  o n e  o f  th e  d e fe n d a n t s ,  b e in g  
d u ly  s w o r n  a c c o r d in g  t o  la w  o n  h is  o a th , s a ith :

D irect exa m in a tion  b y  M r . K u n z m a n .

Q  A r e  y o u  e m p lo y e d  b y  th e  B r u n s w ic k  M o t o r  
40 C o m p a n y ?  A  Y e s ,  s ir .
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Q A n d  w e r e  y o n  o n  D e c e m b e r  2 3 r d  e m p lo y e d  
b y  th e  B r u n s w ic k  M o t o r  C o m p a n y ?  A  Y e s ,  

sir.
Q  W e r e  y o u  e m p lo y e d  b y  th e  B r u n s w ic k  

M o t o r  C o m p a n y  a t  th e  t im e  o f  th e  a c c id e n t ?  A  

Y e s , s ir .
Q  I n  th e  b u s in e s s  o f  th e  c o m p a n y ?  A  H o w  10 

is  th a t  ?
Q  Y o u  w e r e  w o r k in g  f o r  th e  c o m p a n y  a t  th e  

t im e  th e  a c c id e n t  o c c u r r e d ?  A  Y e s ,  s ir .
Q W h a t  a r e  y o u r  d u t ie s  ? A  C h a u f fe u r .

M r . K u n zm a n . I  w is h  t o  o f f e r  th e  in t e r -

r o g a t o r ie s .

T h e  C o u rt. Y o u  d o  n o t  n e e d  th e m .

M r . K u n zm a n . T h a t  is  a s  f a r  a s  I  w a n t  t o  
m a k e  h im  m y  w itn e s s .

. OQ
T h e  C o u rt. C r o s s  e x a m in e .

M r . H o lm w o o d .  T h a t  is  a ll.

T h e  C o u rt. I  w i l l  d e n y  th e  m o t io n  a n d  

a l lo w  y o u  a n  e x c e p t io n .

M r . H o lm w o o d .  I  h a v e  n o t  o p e n e d  a s  y e t .

T h e  C o u rt. I  t h o u g h t  y o u  o p e n e d  th is  

m o r n in g .

M r . H o lm w o o d .  N o ,  I  d i d n ’ t.

T h e  C o u rt. Y o u r  t im e  is  p a s s e d .

M r . H o lm w o o d .  B e f o r e  s t a r t in g  in  o n  th e  
d e fe n s e  I  w is h  t o  s a y  th is  t o  th e  C o u r t ,  th a t  
i f  p o s s ib le ,  I  h a v e  o n e  m o r e  w itn e s s ,  a  
d o c t o r ,  a n d  I  a m  i n f o r m e d  th a t  h e  is  o u t  o f  
th e  S t a t e ,  h e  is  in  N e w  Y o r k ,  a s  I  u n d e r -
s ta n d , in  th e  h o s p i t a l ,  a n d  I  d o  n o t  b e l ie v e  
th e r e  is  a n y  c h a n c e  t o  g e t  h im  t o d a y .

T h e  C o u rt. W e  w i l l  g e t  a s  f a r  a s  w e  ca n .

M r . H o lm w o o d .  T h e  p h y s i c ia n  e x a m in e d  

th is  m a n  e a r ly  in  J a n u a r y .  j q
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J O H N  K N A U S S ,  r e -c a l le d .

D irec t exa m in a tion  b y  M r . H o lm w o o d .

Q  M r . K n a u s s ,  w h a t  k in d  o f  a  c a r  w e r e  y o u  
d r i v i n g  th e  d a y  o f  th is  a c c d e n t ?  D e s c r ib e  it  to  

th e  ju r y .  A  I t  w a s  a  W h i t e  l im o u s in e ,  s e v e n  
1 0  p a s s e n g e r ,  in c lu d in g  th e  d r iv e r .

Q  A  l i t t le  l o u d e r .  A  S e v e n  p a s s e n g e r  W h ite  
l im o u s in e .

Q  H o w  lo n g  h a d  y o u  d r iv e n  a n  a u to m o b ile ?  
A  T h r e e  y e a r s .

B y  th e C ou rt.

Q  W h a t  i s  t h a t ,  M r . K n a u s s ?  Y o u  sa y  
“ W h i t e ” ? W a s  i t  o r i g i n a l l y  a  l im o u s in e ?  A  
N o . I t  w a s  a  W h i t e  m o t o r  t r u c k  w h ic h  w as 

2Q w it h  a  l im o u s in e  b o d y  b u i l t  on .

B y  M r . H o lm w o o d .

Q  A n d  c a r r ie s  s ix  p a s s e n g e r s  b e s id e s  the 
d r i v e r ?  A  Y e s .

Q  W h e r e  w e r e  y o u  g o i n g  th a t  d a y ?  A  T o  
P la in f ie ld .

Q  N o w , w i l l  y o u  t e l l  th e  j u r y  w h a t  o c c u r r e d ?  
U s e  t h is  p o in t e r  a n d  s h o w  th e m  h o w  y o u  cam e 
a lo n g  th e  r o a d  a n d  w h a t  o c c u r r e d  w h e n  y o u  g o t  

3 0  t o  th e  c u r v e  h e r e ?  A  W e l l ,  I  w a s  c o m in g  f r o m  
M e tu c h e n , g o i n g  t o  P la in f ie ld ,  a n d  I  h a d  m y  side  
c u r t a in s  d o w n . I  g la n c e d  o u t  a s  I  c a m e  a lo n g  
h e r e  t h r o u g h  th e  s id e  c u r t a in ,  th e  m ic a  in  the 
s id e  c u r t a in  a n d  I  d i d n ’t  n o t i c e  a n y t h in g  a lo n g  
h e r e  a t  a ll .  T h e  r o a d  a p p a r e n t ly  s e e m e d  c le a r  
a l l  th e  w a y  a c r o s s .  S o  n a t u r a l ly  I  c a m e  u p  h ere  
a n d  m a d e  m y  c i r c l e  a r o u n d  in  h e r e .  A l l  o f  a 
s u d d e n  I  h a p p e n e d  t o  s p y  s o m e t h in g  a n d  I  m a d e  
a  y a n k  w ith  th e  c a r  o f f  t h is  w a y  ( in d ic a t in g )  
a r o u n d  h e r e ,  m a d e  th e  y a n k  o f f  s h a r p  in  th is4 0
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w a y , a n d  th e n  o f f  h e r e .  N a t u r a l ly  h e  s w u n g  t h is  
w a y  a n d  m y  l e f t  f r o n t  w h e e l  c a u g h t  h is  l e f t  
f r o n t  w h e e l .  S a y ,  f o r  in s t a n c e ,  t h o s e  a r e  th e  
t ir e s , w e l l ,  t h e y  c a u g h t  r ig h t  in , s o r t  o f  l o c k e d  in  

on  th e  w h e e ls .

Q  D id  th e  c a r s  g o  a lo n g  t o g e t h e r  a f t e r  th e  
w h e e ls  b e c a m e  l o c k e d ?  A  N o .  A s  I  s t r u c k  h im  1 0  
it  s e e m s  it  p u s h e d  h is  t a i l  e n d  a r o u n d  a n d  th e  
f r o n t  w h e e ls  w e r e  s t i l l  in  th e  r o a d  h e r e ,  a n d  th e  
r e a r  w h e e ls  w e r e  h a c k  h e r e .

Q  A n d  w h e r e  d id  y o u r  c a r  s t o p  a f t e r  th e  c o l -
l is io n ?  A  W h y ,  I  p u l le d  u p  a b c u t  r i g h t  h e r e  

( in d ic a t in g ) .

Q  A b o u t  h o w  f a r  d i d  y o u  g o  a f t e r  t h a t ?  A  
O h, p r o b a b l y  s e v e n  o r  e ig h t  p a c e s .  T h a t  is  a b o u t  

f i ft e e n  f e e t ,  i s n ’ t i t ?
Q W h e r e  w a s  th e  o t h e r  c a r  a f t e r  y o u  s t o p p e d ?  20 

A  W h y ,  h e  w a s  a b o u t  r ig h t  h e r e  ( i n d i c a t i n g ) ,  

h is  t a i l  e n d .
Q  D id  y o u  h e a r  h is  a u t o m o b i le  a p p r o a c h in g ?

M r . K u n zm a n . J u s t  p o in t  o u t  w h e r e  i t  

w a s .

Q  W h e r e  d id  y o u  s a y  i t  w a s ?  A  E ig h t  

a b o u t  h e r e .
Q  H o w  w a s  i t  h e a d in g ?  A  H is  c a r  w a s  

s e tt in g  a b o u t  in  th is  p o s i t i o n .  N a t u r a l ly  p u s h in g  3 0  

h im  a r o u n d  th is  w a y  h e  w o u ld  s e t  o f f  th is  w a y ,  

b e c a u s e  h is  c a r  w a s  l ig h t e r .
Q Y o u r  c a r  w a s  a  g r e a t  d e a l  h e a v ie r  th a n  

h is  c a r ?  A  C e r t a in ly  w a s .
Q  W h a t  is  t h e  w e ig h t  o f  y o u r  c a r  ? A  5 ,4 0 0 .

Q  D id  y o u  h e a r  a n y t h in g  a s  y o u  a p p r o a c h e d  

th e  c o r n e r ?  A  N o ,  I  d id  n o t .
Q  C a n  y o u  g iv e  u s  a n y  in d ic a t io n  a b o u t  h o w  

fa s t  y o u  w e r e  g o i n g  a t  th e  t im e ?  A  O h , I  
sh o u ld  ju d g e  I  w a s  g o i n g  p r o b a b l y  f o u r t e e n  o r  40
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f i f t e e n  m ile s  a n  h o u r .  N a t u r a l ly  o n  a  c u r v e  like 
th a t .

Q  D id  y o u  m a k e  a n y  s ta te m e n t  t o  e ith e r  o f  
th e s e  t w o  g e n t le m e n , M r . C h r is s a f id e s  o r  the 
o t h e r  g e n t le m a n , a t  t h e  t im e  o f  th e  a c c id e n t ?  A  
W h y ,  n o t  ju s t  e x a c t ly .  I  t o ld  h im  th e  w a y  it 

10 c a m e  a r o u n d ,  p r o b a b l y  i t  d id  n a t u r a l ly  l o o k  a s  i f  
i t  w a s  m y  fa u l t  in  a  w a y . T h a t  is  ju s t  th e  w a y  
I  p u t  i t  t o  h im , a n d  i f  t h e r e  w a s  a n y  d a m a g e s , o f  
c o u r s e ,  th e  c o m p a n y  w o u ld  h a v e  t o  s e t t le , an d  
th a t  is  a l l  t h e r e  w a s  t o  it . T h a t  is  th e  v e r y  
s ta te m e n t  I  m a d e .

Q  T h a t  w a s  m e r e ly  y o u r  o p in io n ?  A  M y  
o p in io n .

Q  W h a t  w a s  t h e r e  in  th e  w a y  y o u  ca m e 
a r o u n d  th a t  g a v e  y o u  th a t  o p in io n  a t  th a t  t im e ?  

20 ^  W e l l ,  I  d o n ’ t  k n o w . T h e  r o a d  w a s  n a r r o w  
a t  th e  p o in t  w h e r e  I  h it  h im , a n d , o f  c o u r s e ,  he 
c o u ld  h a v e  h e lp e d  m e  a v o id  i t  in  a  w a y  i f  he 
h a d  o n ly  s w u n g  o v e r  a  l i t t le  m o r e  a s  I  s w u n g  
th a t  w a y ,  h e  c o u ld  h a v e  s w u n g  th a t  w a y  ju s t  
a n  in c h  I  w o u ld  h a v e  c l e a r e d  h im .

Q  D id  y o u  m a k e  a n y  e f f o r t  t o  d i r e c t  y o u r  
c a r  p e s t  h im  w h e n  y o u  s a w  h e  w a s  t h e r e ?  A
Y e s ,  s i r ;  I  d id .  I  p u l le d  s h a r p ly  t o  th e  r ig h t  
f r o m  h is  le f t .

3 0  Q  A n d  w h a t  d id  h e  d o ?  A  W h y ,  h e  ju s t —  
a t  th e  t im e  I  s a w  h im , w h y ,  h e  w a s  s t ic k in g  h is  
h e a d  o u t  o f  th e  w in d  s h ie ld ,  h o ld in g  f a s t  t o  the 
w h e e l  t h is  w a y .  T h e  c a r  c o m in g  s t r a ig h t  on. 
I n s t e a d  o f  m a k in g  a  m o v e  e i t h e r  w a y .

Q  H e  d i d n ’ t  b u d g e  o u t  o f  th e  r o a d  a t  a l l?  A  
N o t  t o  m y  k n o w le d g e .

Q  D i d n ’t  g iv e  w a y  a n  in c h  e i t h e r  t o  th e  le f t  
o r  r i g h t ?  A  N o ,  s ir .

Q  N o w , w a s  t h e r e  a n y t h in g  in  th e  w a y , on  
4 0  I'hat s id e  o f  th e  r o a d ,  in  th e  c a s e  o f  a n  e m e r g e n c y ,
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is  t h e r e  a n y  s p a c e  h e r e  th a t  a  c a r  c o u ld  h a v e  

g o n e ?  A  Y e s ,  s ir .
Q  H o w  m u c h  s p a c e  is  t h e r e  t h e r e ?  A  W h y ,  

th e  s p a c e  o f  a b o u t ,  o h , th e  d i r t  is  p r o b a b l y  f r o m  
h e re  b a c k  t o  th e  w a ll ,  th e  t r e e s  a r e  s e t  in  o n  th e  

p r o p e r t y .
Q  A r e  t h e y  b i g  t r e e s  o r  l i t t le  t r e e s ?  A  N o . 1 0  

T h e y  a r e  p r o b a b l y  a b o u t  th a t  l a r g e  a r o u n d  ( i n -

d i c a t in g ) .
Q  A b o u t  s ix  in c h e s  in  d ia m e t e r ?  A  A b o u t  

s ix  in c h e s .
Q  A n d  a b o u t  h o w  f a r  a p a r t  ? A  O h , I  s h o u ld  

ju d g e  p r o b a b l y  t w e n t y  o r  t w e n ty - f iv e  f e e t  a p a r t .
Q  A n d  h o w  d o  t h e y  s e t  w it h  r e f e r e n c e  t o  th e  

e d g e  o f  th e  r o a d ,  w h e t h e r  o n  th e  e d g e  o f  th e  
r o a d w a y , o r  f u r t h e r  in ?  A  F u r t h e r  in . P r o b -
a b ly , a s  I  s a y , a b o u t  f r o m  h e r e  te n  o r  t w e lv e  9q . 

fe e t .
Q  T h e y  a r e  in  f r o m  w h e r e  y o u  s it  t o  th e  w a l l  

a b o u t  t w e lv e  f e e t ?  A  A b o u t  t w e lv e  f e e t ,  p r o b -
a b ly .

Q  H is  c a r  d i d n ’t  tu r n  n o r  m o v e  a t  a l l ?  A  
N o , s ir .

Q H e  k e p t  s t r a ig h t  o n  th e  w a y  h e  w a s  g o i n g ?
A  S t r a ig h t  o n ;  y e s ,  s ir .

C ross exa m in a tion  b y  M r . K u n z m a n .
. . 30

Q W a s  h e  o n  th e  r ig h t  s id e  o f  th e  r o a d ?  A
H e  w a s  o n  th e  r ig h t ,  y e s .

Q  H o w  f a r  w a s  h e  f r o m  w h e r e  th e  e le v a t io n  
at th e  s id e  s t a r t s ?  A  H o w  d o  y o u  m e a n ?

Q  I s  t h e r e  a n  e le v a t io n  a t  th e  s id e  o f  th e  
r o a d ?  I s  t h e r e  a  h i l l  s t a r t in g  a t  th e  s id e  o f  th e  
r o a d  a n d  c o m in g  u p  b a c k  t o w a r d s  th e  t r e e s ?  A  
N o . I t  is  n o t  a  h il l .  I t  is  ju s t  a  n a t u r a l  in c l in e  
c o m e s  o f f  g r a d u a l ly  a n d  p r o b a b l y  c o m e s  u p  
a b ou t, I  s h o u ld  ju d g e ,  t w e lv e  t o  f o u r t e e n  in c h e s ,

Q H o w  f a r  w a s  h e  a w a y  f r o m  t h e  p la c e  w h e r e
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th e  in c l in e  s ta r t s  g o i n g  u p ?  A  O h , th a t  I  
c o u l d n ’ t  ju s t  e x a c t ly  s a y ,  in  th e  e x c i t e m e n t  o f  the 
m o m e n t ,  I  d i d n ’t  ta k e  t h a t  m u c h  n o t ic e .

Q  C o u ld  y o u  t e l l  w h e t h e r  i t  w a s  f a r  a w a y  o r  
n e a r ?  A  W e l l ,  h e  w a s  q u it e  n e a r  t o  th e  e d g e .

Q  W h a t  is  th e  u s u a l  r o u t e  y o u  ta k e  f r o m  
10 N e w  B r u n s w ic k ,  is  th a t  w h e r e  y o u  g o  f r o m ?  A  

N e w  B r u n s w ic k ,  y e s .

Q  T o  P la in f ie ld ,  w h a t  is  th e  u s u a l  r o u t e ?

T h e  C ou rt. D o  y o u  m e a n  a t  th is  p o in t ?

M r . K u n zm a n . Y e s ,  a t  t h is  p o in t .

Q  D o  y o u  a lw a y s  ta k e  th e  s a m e  r o a d  ? A  
W e l l ,  i t  is  a c c o r d in g  t o  th e  c o n d i t io n  o f  the 
r o a d .

Q  Y o u  h a v e  y o u r  c h o i c e ?  S o m e t im e s  y o u  tak e  
th is  r o a d  th a t  g o e s  in  h e r e ,  a n d  s o m e t im e s  y o u  
ta k e  th is  r o a d ?  A  M o s t ly  th e  o t h e r  r o a d . In  
th e  w in t e r  t h a t  r o a d  w a s  s o  b a d  w e  h a d  the 
p r i v i l e g e  o f  u s in g  e i t h e r  r o a d .  T h e r e  is  n o  set 
r u le .

Q  B u t  y o u  u s u a l ly  ta k e  th is  r o a d ,  d o n ’ t y o u ?  
A  Y e s ,  s ir .

Q  S o m e t im e s  in  b a d  w e a t h e r  c o n d i t io n s  y o u  
ta k e  th is  r o a d ?  A  I n  s o m e  w e a t h e r  w h e n  the 
r o a d s  p e r m it .

3Q Q  D id  y o u  h a v e  a  p a s s e n g e r  w ith  y o u ?  A  
Y e s .

Q  D o  y o u  k n o w  h is  n a m e  ? A  W h y ,  D e in z e r ,
I  b e l ie v e .

Q  D o  y o u  k n o w  h im ?  A  Y e s .

Q  I s  h e  h e r e  in  c o u r t ?  A  N o ,  h e  is  n o t .
Q  D id  y o u  s e e  th e  p l a i n t i f f ’ s a u to m o b ile ,  o r  

th e  a u t o m o b i le  in  w h ic h  th e  p la in t i f f  w a s  r id in g , 
b e f o r e  y o u  t u r n e d  in ?  A  N o , I  d id  n o t .

Q  W h e n  d id  y o u  f i r s t  s e e  h im ?  A  O h , p r o b -
a b ly  i t  w a s n ’ t  o v e r  t w o  o r  t h r e e  f e e t  a w a y , f r o m  
h im  w h e n  I  s p ie d  h im .

4 0
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Q  W h e n  y o n  f ir s t  s a w  h im . H o w  f a r  a w a y  
w a s  h e  f r o m  th e — f r o m  th is  r o a d  h e r e  t o  M e -  
tu ch e n , h o w  f a r  a w a y  w a s  h e  f r o m  th is  r o a d  
w h en  y o u  s a w  h im ?  A  A s  I  c a m e  a r o u n d  h e r e  
( in d i c a t in g ) ,  a b o u t  h e r e  ( i n d i c a t i n g ) ,  th a t  is  

w h e re  I  s a w  h im .
Q  D o  y o u  k n o w  h o w  w id e  th is  r o a d  i s ?  A  

I  c a n ’ t  s a y  e x a c t ly ,  n o .
Q  I t  h a s  b e e n  s ta te d  b e f o r e  i t  is  a b o u t  t w e n t y  

fe e t . W a s n ’ t  t h e r e  p l e n t y  o f  r o o m  b e t w e e n  h is  
a u to m o b ile  a n d  th is  s id e  o f  th e  p a r k w a y  f o r  y o u  
to  p a s s  w it h o u t  c o l l id in g  w ith  h im ?  A  W e l l ,  
I  s u p p o s e  p r o b a b l y  t h e r e  w e r e .

Q  H o w  i t  is  y o u  h a p p e n e d  t o  s t r ik e  h im ?  A  
W e l l ,  n a t u r a l ly  t a k in g  th e  c o r n e r ,  i f  y o u  th in k  
it  is  c le a r ,  y o u  d o  n o t  p u l l  o u t  a s  f a r  a s  y o u  
w o u ld  o t h e r w is e .  I f  y o u  h a p p e n  t o  s e e  a n y b o d y  
c o m in g  y o u  n a t u r a l ly  w o u ld  p u l l  o u t  f a r  e n o u g h  

to  g iv e  th e m  r o o m .
Q  I f  y o u  h a d  e x p e c t e d  a  v e h ic le  t h e r e ,  y o u  

w o u ld  u n d o u b t e d ly  h a v e  m a d e  th e  c u r v e  n o t  s o  
s h o r t  a n d  g o n e  a r o u n d ?  A  I  w o u ld  h a v e  g o n e  
c lo s e  u p  t o  t h is  s p o t  h e r e  ( i n d i c a t i n g ) ,  a n d  
s w u n g  o v e r  h e r e .  A l o n g  th a t  e d g e .

Q  W e r e  y o u  t a lk in g  t o  th e  p a s s e n g e r  a t  th e  

t im e ?  A  N o ,  s i r ;  I  w a s  n o t .
Q  Y o u  w e r e  a t t e n d in g  t o  y o u r  d r i v i n g ?  A  

Y e s ,  s ir .
Q  D id  y o u  g iv e  a n y  w a r n in g  s ig n a l  th a t  y o u  

w e re  g o i n g  t o  t u r n ?  A  N o ,  I  d id  n o t .  D i d n ’ t 
th in k  it  w a s  n e c e s s a r y .

Q  H o w  f a r  c o u ld  y o u  s e e  f r o m  w h e r e  y o u  a r e  
p a s s in g , h o w  f a r  c o u ld  y o u  s e e  ? A  I  c o u ld  
see c le a r  a r o u n d  h e r e  ( i n d i c a t i n g ) .

Q  D id  y o u  l o o k ?  A  I  d id .
Q  D i d n ’ t  y o u  s e e  t h is  c a r ?  A  N o ,  s i r ;  I  d id

n ot.
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Q  Y o n  d i d n ’ t  s e e  i t ?  A  N o , s ir .

Q  T h e  c a r  w a s  t h e r e ?  A  I  k n o w  i t  w a s  a f -
t e r  I  h it  it .

Q  D o n ’t  y o u  th in k  i f  y o u  h a d  lo o k e d  y o u  
w o u ld  h a v e  s e e n  i t ?  A  W h y ,  y e s ,  I  lo o k e d ,  b u t 

1 0  u n d e r  th e  c o n d i t io n s ,  I  h a d  m y  s id e  c u r ta in  
d o w n , a n d  th e  c u r t a in  is  in  th e  c e n t e r  o f  w h e re  
I  s it , a n d  I  s a t  h e r e  a n d  I  g la n c e d  o u t . W e ll ,  
n a t u r a l ly  t h r o u g h  t h is  m ic a ,  o r  w h a t e v e r  it  is ' 
th e  v i s io n  is  b lu r r e d  a  l i t t le .  W e l l ,  I  g la n c e d  
o u t  a n d  s a w  n o t h in g .  I n  t u r n in g  th e  c o r n e r  w ith  
th is  m a n  a lo n g s id e  o f  m e  s a id ,  l o o k  o u t , a n d  
ju s t  a s  I  t u r n e d  th e  c o r n e r  I  k n o c k e d  th e  ca r .

Q  T h e  p a s s e n g e r  s a w  it  f i r s t ?  A  H e  sa id  
l o o k  o u t  w h e n  y o u  m a k e  th e  c o r n e r .

on ^  U n t i l  th a t  t im e  y o u  h a d n ’ t s e e n  th e  p la in -
t i f f ?  A  N o ,  I  h a d n ’t  s e e n  a  th in g .

Q  I s n  t  i t  a  f a c t  th a t  y o u  h a d  f ir s t  in te n d e d  
t o  g o  s t r a ig h t  o n  a s  y o u r  h a b it  is  ? A  N o , s i r ;
I  d id  n o t .

Q  Y o u  d i d n ’t ?  A  N o ,  s i r ;  p o s i t i v e ly  n o t.
Q  P o in t  o u t  o n  th e  m a p  ju s t  w h e r e  y o u  m a d e  

th e  t u r n ?  A  I  c a m e  u p  a lo n g  h e r e  ( in d ic a t in g .)
Q  D i d n ’ t  y o u  g o  f u r t h e r  u p  h e r e ?  A  N o , 

s i r , I  d id  n o t .  T h e r e  is  w h e r e  I  w e n t  u p  th ere  
3 0  ( I n d i c a t i n g . )

Q  H o w  l o n g  h a v e  y o u  b e e n  d r iv in g  th is  p a r -
t i c u la r  c a r ?  A  S in c e  la s t  J u n e .

Q  D id  y o u  e v e r  h a v e  th e  c u r t a in s  o n  b e fo r e ?  
A  Y e s ,  s ir .

Q  W e l l ,  d id  y o u  k n o w  th a t  th e  v is io n  w as  
b lu r r e d  w h e n  y o u  l o o k e d  t h r o u g h  th e  m ic a ? ,  A  
W e l l ,  y e s .

Q  Y e t  y o u  h a d  th e  c u r t a in  d o w n ?  A  Y e s .
Q  A n d  w e r e  g o i n g  a b o u t  h o w  m a n y  m ile s  an  

4 0  h o u r ?  A  N o t  o v e r  t w e lv e  o r  f o u r t e e n .
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John K n a u s , cross .

Q Y o u  s a id  f o u r t e e n  o r  f i f t e e n  b e f o r e .  A n d  
y o u  w e r e  g o i n g  a r o u n d  a  c u r v e ?  A  F o u r t e e n  
o r  f i fte e n .

Q  H o w  f a r  w a s  th e  p l a i n t i f f ’ s c a r  p u s h e d  
w h en  y o u  s t r u c k  h im ?  A  N o t  v e r y  f a r .  J u s t  
s tru ck  h im  a n d  th e  t a i l  e n d  ju s t  m e r e ly  s w u n g  
a ro u n d .

Q  D id  y o u  h it  h im  in  th e  f r o n t ?  A  R a d ia -
to r .  A  g la n c in g  b lo w  a g a in s t  th e  r a d ia t o r .  I n  
the s id e  o f  th e  w h e e l  a n d  th e  c o r n e r  o f  th e  r a d -
ia t o r  h e r e  a n d  s m a s h e d  h is  la m p  a n d  th e  w h e e l  
a n d  b e n t  th e  a x le .

Q  D id  y o u  h e a r  th e  s ig n a l  o f  th e  p l a i n t i f f ?  
A  I  d id  n o t .

Q I m m e d ia t e ly  a f t e r  th e  a c c id e n t  d i d n ’t  y o u  
s a y  to  th e  p la i n t i f f  a n d  t o  M r . M o l id e z k y ,  i t  w a s  
m y  fa u lt ,  d i d n ’ t  y o u  s a y  th a t , I  d i d n ’ t s e e  y o u ?  
A  N o t  ju s t  e x a c t ly .  I  t o ld  h im —

Q  D id  y o u  s ta te  w o r d s  t o  t h a t  e f f e c t ?  A  I  
s a id  th a t  I  d i d n ’t  s e e  h im .

Q A f t e r  th e  a u t o m o b i le  c a m e  f r o m  P la in f ie ld  
to  ta k e  C h r is s a f id e s  h o m e  d id  y o u  s a y  th e  s a m e  
th in g  to  M r . C h r is s a f id e s  a n d  t o  M r . M o l id e z k y ?

A  S a y  w h a t ?

Q T h a t  i t  w a s  y o u r  f a u l t ,  th a t  y o u  d i d n ’ t  
see h im ?  A  N o .

Q
not.

Q

O r  w o r d s  t o  th a t  e f f e c t ?  A  N o ,  I  d id

D id  y o u  t e l l  th a t  t o  M r . H n t e t w o o d ? A  
I  r e c o g n iz e d  h is  f a c e ,  b u t  I  d o n ’ t  k n o w  h is  n a m e ?

Q D i d n ’ t y o u  s a y  t o  h im , th a t  y o u  d i d n ’t  
see h im ?  A  C e r t a in ly  I  s a id  I  d i d n ’ t  s e e  h im .

Q T h a t  w a s  th e  s e c o n d  t im e  y o u  s a id  th a t , 
w a s n ’t i t ?  A  Y e s .  T h a t  I  d i d n ’ t s e e  h im .

M r . K u n zm a n . T h a t  is  a ll.

10

20

3 0

-:o



J o h n  K n a u s , R e -d ir e c t4—R e -c r o s s .

R e -d ir e c t  exa m in a tion  b y  M r . H o lm w o o d .

Q  Y o u  f e l t  a t  th a t  t im e  a  l i t t le  b i t  r e s p o n -
s ib le  b e c a u s e  y o u  h a d n ’t  s e e n  h im ?  A  H a d n ’t 
s e e n  h im . N a t u r a l ly  w o u ld .

Q  H o w  f a s t  w a s  h e  g o i n g  w h e n  y-ou d id  see 

h im ?  C o u ld  y o u  f o r m  a n y  o p in io n ?  A  W e l l  I  
c o u l d n ’t  ju s t  e x a c t ly  s a y ,  n o . T h e  e x c it e m e n t  o f  
th e  m o m e n t —

Q  D id  h e  c o m e  u p o n  y o u  s u d d e n ly ,  o r  s lo w -
l y ?  A  Q u ite  s u d d e n ly ,  y e s .

M r . H o lm w o o d .  T h a t  is  a ll .  '

B y  the C o u rt.

Q  M r . K n a u s s ,  a t  th is  t im e  th e  b u s in e s s  y o u  
w e r e  e n g a g e d  in  w a s  a s  c h a u f f e u r  f o r  th e  M o to r  
C o m p a n y ?  A  Y e s .

Q  A n d  t h e y  w e r e  r u n n in g  a  p a s s e n g e r  se r -
v i c e  b e t w e e n  M e t u c h e n  a n d  N e w  B r u n s w ic k  and  
P la in f ie ld ?  A  Y e s ,  s ir .

Q  A n d  y o u  w e r e  c a r r y i n g  a  p a s s e n g e r  a t  that 
t im e ?  A  Y e s ,  s ir .

Q  S o  t h a t  y o u  w e r e  w o r k in g  f o r  th e  d e fe n -
d a n t  c o m p a n y ?  A  Y e s ,  s ir .

Q  I n  r u n n in g  th e  p a s s e n g e r s  b a c k  a n d  fo r t h ?  
A  Y e s ,  s ir .

R e -c r o s s  1'exam ination  b y  M r . K u n z m a n .

Q  Y o u  c o l l e c t e d  f a r e s ,  t o o ?  A  Y e s .
Q  W h y  d id  y o u  s a y  “ I t  w a s  m y  f a u l t ? ”  A  

W e l l ,  I  d i d n ’t  ju s t  e x a c t ly  s a y  i t  w a s  m y  fa u lt . 
I n  th e  w a y  n a t u r a l ly —

Q  O r  w o r d s  t o  th a t  e f f e c t ?  A  N a tu r a lly  
a n y o n e  w o u ld  th in k  s o , th e  w a y  I  c a m e  a ro u n d  
th e  c o r n e r  th e r e ,  n o t  s e e in g  h im , a n d  p u llin g  
th e  c o r n e r  s h a r p ,  y o u  w o u ld  n a t u r a l ly  f e e l  th at 
w a y  th a t  y o u  a r e  a  l i t t le  b i t  t o  b la m e ;  I  w ill 
a d m it  th a t .



H a r ry  I I . S a tch w ell, d irect.

Q T h e n  y o u  a d m it  y o u  w e r e  t o  b la m e ?  A  
N o t  a l t o g e t h e r  t o  b la m e , n o .

Q  W e l l ,  w h a t  c o u ld  h e  h a v e  d o n e  t o  h a v e  
p r e v e n t e d  th e  a c c id e n t ?  A  W h y ,  h e  c o u ld  
h a v e  s im p ly  h a v e  p u l le d  s h a r p  t o  h is  r ig h t  a s
X d id .

Q  Y o u  s a id  h e  w a s  v e r y  n e a r  th e  b e g in n in g  
o f  th e  e le v a t io n ,  d i d n ’ t  y o u ?  A  Y e s ,  b u t  it  w a s  
a v e r y  s l ig h t  in c l in e .  T h e r e  is  p r a c t i c a l l y  n o  
e le v a t io n  a t  a ll .  I t  is  a  s l ig h t  in c l in e .  A  c a r  
w o u ld  r u n  u p  t h e r e  a n d  n e v e r  k n o w  t h e r e  w a s  a  
b a n k  th e r e .

M r . K u n zm a n . T h a t  is  a ll.

M r . I lo lm w o o d .  T h a t  is  a ll ,  M r . K n a u s s .

H A R R Y  H . S A T C H W E L L ,  a  w itn e s s  p r o d u c e d  
o n  b e h a l f  o f  th e  d e fe n d a n t ,  b e in g  d u ly  s w o r n  
a c c o r d in g  t o  la w  o n  h is  o a th , s a i t h :

D irect exa m in a tion  b y  M r . H o lm w o o d .

Q  D o c t o r ,  a t  m y  r e q u e s t  d id  y o u  e x a m in e  th e  
p la in t i f f  in  th is  c a s e ?  A  I  d id  o n  M a y  1 s t , 
1916.

Q W h e r e  w a s  th a t  e x a m in a t io n  h e ld ?  A  A t  
th e  o ffice  o f  D o c t o r  C a m p iu s , in  P la in f ie ld .

Q T h a t  g e n t le m a n  w h o  t e s t i f ie d  h e r e  th is  
m o r n in g ?  A  Y e s ,  s ir .

Q T e l l  th e  C o u r t  a n d  j u r y  w h a t  y o u  s a w  o n  
th at o c c a s i o n ?  A  M y  a t t e n t io n  w a s  d i r e c t e d  
to  h is  l e f t  g r o in .  I n  th a t  p a r t  t h e r e  w a s  a  s c a r  
a b o u t t w o  in c h e s  l o n g ,  s h o w in g  s e v e r a l  s t i t c h  
m a rk s , a n  o ld  o p e r a t i o n  s c a r .  B e n e a t h  th e  o u t e r  
a n g le , th e  o u t e r  a n d  u p p e r  e n d  o f  th is  s c a r  
th ere  w a s  a  s m a ll  h e r n ia  a b o u t  th e  s iz e  o f  th e  
t ip  o f  m y  m id d le  f in g e r ,  a b o u t  f iv e -e ig h t h s  o f  a n  
in ch  in  d ia m e t e r .  T h e  m u s c le s  in  th e  s c a r  in  
som e  p o r t i o n  w e r e  t h ic k e n e d . T h e  h e r n ia  w a s  in
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H a r r y  H . S a tch w ell, d irect.

th e  u p p e r  e n d  o f  t h is  t h ic k e n in g  in  th e  m u sc le s . 
A s  I  s a id ,  i t  w a s  s m a ll ,  i t  w a s  u n c o m p lic a t e d  
a n d  c o u ld  e a s i ly  b e  r e d u c e d .  T h e  s c a r  in  the 
s k in  w a s  v e r y  th in , a n d  a b o u t  o n e -q u a r t e r  to  
t h r e e -e ig h t h s  o f  a n  in c h  w id e .

Q  I s  t h e r e  a n y  r e la t io n  b e t w e e n  th e  h e r n ia  as
1 0  y o u  s a w  it  a n d  th e  o ld  o p e r a t i o n ?  A  F r o m  

th e  h i s t o r y  o f  th e  c a s e  t h e r e  h a d  b e e n  a n  o p e r a -
t io n  f o r  h e r n ia  s o m e  y e a r s  b e f o r e .  F r o m  the 
a p p e a r a n c e  o f  th e  s c a r  i t  w a s  a n  o p e r a t io n  sca r. 
T h e  h e r n ia  w a s  in  t h e  u p p e r  e n d  o f  w h a t  w o u ld  
b e  th e  s c a r  in  th e  m u s c le s .  D u e  t o  th e  o p e r a t io n .

Q  A n d  w o u ld  t h a t  c o n d i t i o n  t o d a y  b e  the 
r e s u lt  o f  th e  o p e r a t i o n ?  A  I t  c o u ld  b e .

Q  C o u ld  it  b e  c a u s e d  b y  o t h e r  ca u ses '^  A  
Y e s .

2 9  Q  W h a t ?  A  A n y t h in g  w h ic h  c a u s e d  an  in -
c r e a s e  o f  p r e s s u r e  in s id e  o f  th e  a b d o m e n  ca u s -
in g  th e  b o w e ls  t o  b u lg e  a g a in s t  th a t  p a r t  co u ld  
c a u s e  a  s t r e t c h in g  o f  th e  h o le  in  th e  m u s c le , o r  
th e  s c a r ,  a n d  m a k e  a  h e r n ia .  I t  c o u ld  b e  due 
f r o m  a n y t h in g  t o  th e  o u t s id e  c a u s in g  p r e s s u r e  
f r o m  w ith o u t .

Q  D id  M r . C h r is s a f id e s  e x p la in  t o  y o u  h ow  
th is  a c c id e n t  h a p p e n e d  ? A  H e  s a id  th a t  he 
h a d  b e e n  t h r o w n  f o r w a r d ,  s t r ik in g  h is  h e a d  on

30 th e  w in d  s h ie ld . H e  s a id  h e  d i d n ’t  k n o w  a n y -
t h in g  e ls e  a b o u t  th e  in ju r y ,  h e  d i d n ’ t k n o w  h o w  
th e  r u p t u r e  o c c u r r e d .

Q  I n  y o u r  o p in io n  w o u ld  th e  r u p t u r e  a r ise  
f r o m  a  t h r o w  o f  th a t  k in d ?  A  W i t h  a  m an  
s i t t in g  o n  a n  a u t o m o b i le  s e a t , w ith  h is  k n e e s  ben t, 
h is  t h ig h s  b e n t  o n  th e  a b d o m e n , b e in g  th ro w n  
f o r w a r d ,  b e n d in g  th e  t h ig h s  m o r e ,  h e  w o u ld  be  
in  a  p o s i t i o n  w h e r e  h e  w o u ld  b e  le a s t  a p t  to  g e t  
a  r u p t u r e  f r o m  a n y  c a u s e .

Q  L e a s t  a p t  t o ?  A  L e a s t  a p t  to .4 0
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Q I f  i t  w a s  n o t  f o r  th is  s i tu a t io n  o f  a n  a c -
c id e n t , a n d  y o u  e x a m in e d  t h a t  m a n , t o  w h a t  
w o u ld  y o u  a t t r ib u t e  h is  c o n d i t i o n !  A  W i t h o u t  
a h is t o r y  o f  a c c id e n t  I  w o u ld  s a y  i t  c a m e  f r o m  
the o p e r a t io n ,  it  w a s  th e  r e s u lt  o f  th e  o p e r a t io n ,  
a r e c u r r e n c e  o f  a  h e r n ia .  T h e r e  is  n o t h in g  

a b o u t—
Q W o u l d  i t  b e  p o s s ib le  f o r  th a t  t o  r e c u r  a t  

th is  t im e , a n  o p e r a t i o n  p e r f o r m e d  s ix  y e a r s  a g o !
A  I t  is  p o s s ib le  a t  a n y  t im e  in  th e  l i f e  o f  a n  

o p e r a t io n  f o r  o n e  t o  r e c u r .

C ross exa m in a tion  b y  M r . K u n z m a n .

Q  I s  th is  h e r n ia  in d e p e n d e n t  o f  th e  o ld  o n e !
A  I t  is , o f  c o u r s e ,  n o t  th e  o ld  h e r n ia .  T h e  o ld  
h e r n ia  w a s  c u r e d  i n s o f a r  a s  i t s  d i s p o s i t i o n  w a s  
c o n c e r n e d , b y  th e  o p e r a t io n .  A  h e r n ia ,  a s  a  r e -  0 q . 
c u r r e n c e  a f t e r  a n  o p e r a t io n ,  m e a n s  a  p r o t r u s io n  
o f  th e  b o w e l  t h r o u g h  th e  s c a r .  I t  w o u ld  n o t  b e  
th e  s a m e  p o r t i o n  o f  b o w e l ,  a n d  i t  w o u ld  n o t  b e  
in  th e  s a m e  p la c e .  W e  c a l l  i t  a  r e t u r n  o f  th e  

h e rn ia .
Q B u t  i t  i s  d i f f e r e n t  th e n , i s n ’ t  i t !  A  V e r y  

n a tu r a lly . T h e  f i r s t  h o le  w a s  c l o s e d  u p  b y  

s u tu re s , o r  s t i t c h e s .
Q  I t  is  o n l y  a  c i r c u m s t a n c e  th a t  h e  h a s  a n  

o ld  h e r n ia ,  i t  h a s  n o t h in g  t o  d o  w ith  t h is  o n e , 3 0  
h as  i t !  A  I  w o u ld  n o t  b e  a  b i t  s u r p r is e d  i f  
th is  w a s  a  r e c u r r e n c e  o f  th e  o ld  h e r n ia ,  in d e -
p e n d e n t  o f  a n y  i n ju r y  c a u s e d .  I  s a y  t h a t  f o r  
the r e a s o n  th a t  t h e  s c a r  a n d  th e  s k in  is  s t r e t c h e d  
to  t is s u e  p a p e r  th in n e s s .  T h a t  m e a n s  t h a t  t h e r e  
m u st h a v e  b e e n  s o m e t h in g  u n d e r  th a t  s c a r  

s t r e t c h in g  i t  f o r  s o m e  t im e , a t  le a s t  a  y e a r .
Q D o e s  th is  h e r n ia  a p p e a r  v e r y  r e c e n t !  A  

Y o u  c o u ld  n o t  t e l l  f r o m  th e  s iz e  o f  th e  h e r n ia ,  o r  
the a p p e a r a n c e ,  h o w  lo n g  i t  h a d  la s t e d .  A  h e r -  ^ q .
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n ia  c a n  b e  o f  t h is  s iz e  a n d  la s t  a  l i f e t im e .  T h e  
s iz e  o f  th e  r u p t u r e  d o e s  n o t  in d ic a t e ,  e x c e p t  as 
a  p o s s ib i l i t y ,  th e  d u r a t io n  o f  i t s  e x is t e n c e .

M r., K u n zm a n . T h a t  is  a ll.

R e -d ir e c t  exa m in a tion  b y  M r . H o lm w o o d .

Q  W h a t  w o u ld  y o u  s a y  a s  t o  w h e t h e r  th is 
m a n ’ s c o n d i t io n  a t  th e  p r e s e n t  t im e , w ith  r e f -
e r e n c e  t o  th e  h e r n ia ,  in t e r f e r e s  w ith  h is  o c cu -
p a t i o n ?  A  T h e  o n ly  w a y  a  s m a ll  h e r n ia  can 
i n t e r f e r e  w ith  p h y s i c a l  a b i l i t y  is  b y  c a u s in g  p a in . 
T h a t  is ,  a  h e r n ia  th a t  is  n o t  c o m p l i c a t e d  b y  in -
f la m m a t io n . T h e  p a in  i s  d u e  t o  th e  b o w e l  .s tre tch - 
i n g  u p  th e  r in g  in  th e  m u s c le s ,  th e  b e l ly  in  the 
m u s c le s .  S o  l o n g  a s  h e  w e a r s  a  t r u s s  a n d  the 
b o w e l  c a n n o t  p u s h  o u t  a n d  s t r e t c h  th a t  r in g  and 

2 0  c a u s e  n o  p a in ,  i t  c a n n o t  c a u s e  d is a b i l i t y .

Q  D i d 1 y o u  f o r m  a n y  o p in io n ,  f r o m  y o u r  e x -
a m in a t io n ,  a s  t o  w h e t h e r  h e  h a d  p a in  ? A  W h y ,
I  c o u ld  n o t  t e l l  f r o m  m y  e x a m in a t io n .  H e  d id  
n o t  c o m p la in  o f  a n y  o n  m y  e x a m in a t io n .

Q  H id  y o u  h a n d le  h im ?  A  Y e s ,  X p o k e d  
m y  f ìn g e r  in  th e  r in g  a n d  h a d  h im  c o u g h , and  
s o  o n .

Q  H o w  d id  h e  a c t  w h e n  y o u  p o k e d  y o u r  fin g er  
30 in  t h e r e ?  A  H e  d id  n o t  c o m p la in  o f  p a in . H e  

a l lo w e d  m e  t o  d o  it .

Q  D i d n ’t  c o m p la in  o f  p a in . T h a t  is  a ll .

R e -c r o s s  exa m in a tion  b y  M r . K u n z m a n .

Q  I s n ’t  i t  u s u a l  f o r  p e o p le  h a v in g  h e rn ia s  
t o  c o m p la in  o f  p a in  i f  t h e y  d o  m u c h  w a lk in g , o r  
h a v e  e x e r c i s é  ? A  Y o u  a r e  m a k in g  y o u r  q u e s -
t i o n  v e r y  b r o a d .  T h e r e  a r e  a ll  k in d s  o f  h e r -
n ia s ,  a n d  a l l  s iz e s . S o m e  a r e  a s  b i g  a s  g r a p e  

40 f r u i t .  A  s m a ll  h e r n ia  th a t  is  h e ld  in  p la c e  b y  a



83

H a r r y  H . S a tcliw ell, R e -c r o s s .

t r u s s  c o u ld  n o t  p o s s i b l y  c a u s e  p a in . T h e  p a in  
is  c a u s e d  f r o m  th e  s t r e t c h in g  o f  th e  r in g .

Q  W h a t  r in g  i s  t h a t ?  A  T h e  n e w  r in g  in  
th e  m u s c le s  th e  b o w e ls  p o k e s  t h r o u g h .  I f  th e  
t r u s s  h o ld s  th a t  b a c k  in  p la c e  t h e r e  c a n  b e  n o  
s t r e t c h in g . T h e r e  i s  n o  o t h e r  c a u s e  f o r  p a in  

in  h e r n ia .
Q  H o w  c a n  th a t  b e  c u r e d ?  A  B y  o p e r a t io n .

M r . K u n zm a n . T h a t  is  a ll.

M r . H o lm w o o d .  T h a t  is  a ll.

T h a t  is  th e  d e f e n d a n t ’ s c a s e ,  w i t h  th e  e x -

e c u t io n  o f  t h is  a d d i t io n a l  w itn e s s .

T h e  C o u rt. W i t h  t h e  e x c e p t io n  o f  w h a t ?

M r . H o lm w o o d .  W i t h  th e  e x c e p t io n  o f  

th a t  o t h e r  p h y s i c ia n  I  s p o k e  t o  y o u r  H o n o r  

a b o u t .  2 0
T h e  C o u rt. G e n t le m e n , th e  d e fe n d a n t  is  

u n a b le  t o  g e t  o n e  o f  th e  d o c t o r s  h e r e  w h o s e  
t e s t im o n y  t h e y  n e e d ,  a n d  a lt h o u g h  w e  a r e  
a ll  l o s in g  t im e  b y  i t ,  I  th in k  in  th e  in t e r e s t  
o f  ju s t i c e  w e  o u g h t  t o  h a v e  h im  h e r e .  S o  
th a t  y o u  w i l l  b e  e x c u s e d  u n t i l  M o n d a y  m o r n -

in g .

A d j o u r n e d  U n t i l  M o n d a y , 

M a y  8 th , 1 9 1 6 , a t  9 :30  a . m . 30
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N E W  J E R S E Y  S U P R E M E  C O U R T .  

U n io n  Co u n t y .

M a y  T e r m , 191 6 .

10 Stra t t on  Chr is sa f id e s , -  J
v s  f  A c tio n  at Law .

-P /  N o . 2 7  in the
-Br u n s w ic k  Mo t o r  Co mpa n y , a t L is t

c o r p o r a t i o n ,  et al. \

T r a n s c r ip t  o f  s t e n o g r a p h e r ’ s n o t e s  o f  e v id e n c e  
m  th e  a b o v e  e n t it le d  c a u s e , ta k e n  b e f o r e  H o n . 
O e o r g e  S . S i lz e r ,  C ir c u i t  C o u r t  J u d g e ,  an d  

20 a  a t  th e  C o u r t  H o u s e  in  th e  C i t y  o f  E l iz a -
b e th , N . J . ,  o n  th e  e ig h th  d a y  o f  M a y , A .  D . 
1 9 1 6 , a t  9 :3 0 . a . m .

A p p e a r a n c e s :

I r v i n g  K u n z m a n , E s q . ,  f o r  th e  P la in t i f f .  

W i l l i a m  E . H o lm w o o d ,  E s q . ,  f o r  th e  D e fe n d a n t .

A R T H U R  H . D U N D O N , a  w itn e s s  p r o d u c e d  on  
b e h a l f  o f  th e  d e fe n d a n t ,  b e in g  d u ly  s w o r n  ac- 

3Q c o r d i n g  t o  la w  o n  h is  o a th , s a i t h :

D irec t exa m in a tion  b y  M r . H o lm w o o d .

Q  Y o u  a r e  a  p r a c t i c i n g  p h y s i c ia n ?  A  I  am . 
Q  W h e r e ?  A  P la in f ie ld ,  N e w  J e r s e y .

M r . H o lm w o o d .  T h e  q u a l i f i c a t io n s  o f  the 
d o c t o r  a r e  a d m it t e d .

Q  D id  y o u  e x a m in e  th e  p la in t i f f ,  M r . C h r is -
s a fid e s , a t  m y  r e q u e s t ?  A  I  d id ,  y e s .

Q  A t  w h a t  tim e* w h a t  d a t e ?  A  J a n u a r v  
4 0  H t h ,  1915 .
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Q  W i l l  y o u  t e l l  th e  j u r y  w h a t  y o u  f o u n d  a s  

to  h is  c o n d i t io n  a t  th a t  t im e ?  A  W h y ,  I  f o u n d  
on  e x a m in in g  th is  m a n  h e  h a d  a  s l ig h t  r u p t u r e ,  

w h a t  w e  c a l l  a  d i r e c t  r u p t u r e .  T h e  g u t  w a s  c o m -
in g  d i r e c t ly  t h r o u g h  h is  a b d o m in a l  w o u n d , o r  
th a t  is ,  t h r o u g h  a  s c a r  w h e r e  h e  h a d  p r e v io u s ly  
b e e n  o p e r a t e d  o n . I t  w a s  s m a ll ,  a b o u t  t h e  s iz e  
o f  a  t e n  c e n t  p ie c e .  T h e  g u t  d id  n o t  c o m e  
th r o u g h  e x c e p t  o n  s t r a in in g ,  o r  in  m a k in g  h im  
c o u g h , w h ic h  is  o n e  o f  th e  t e s t s  w e  u s e  t o  d e m o n -
s tra te  w h e t h e r  o r  n o t  h e  h a s  a  r u p t u r e  th e r e .

Q  W a s  i t  o b s e r v a b le  e x c e p t  w h e n  h e  c o u g h e d  

at th a t  t im e ?  A  N o .
Q  D id  y o u  f o r m  a n y  o p in io n  a s  t o  th e  c h a r -

a c te r  o f  th e  r u p t u r e ,  a n d  h o w  l o n g  i t  h a d  b e e n  
th e re , f r o m  y o u r  e x a m in a t io n ?  A  W e l l ,  f r o m  
o b s e r v a t io n  o f  th e  w o u n d , o r  th a t  is ,  th e  s c a r ,  20 
it l o o k e d  a s  i f  th e  o r ig in a l  o p e r a t i o n  h a d  n o t  
b e e n  e n t ir e ly  a  s u c c e s s ,  b e c a u s e  th e  s c a r  t is s u e  
o v e r  th e  w o u n d  w a s  n o t  r e g u la r  a n d  in  p e r f e c t  

lin e , th e  w a y  w e  w o u ld  e x p e c t  a  w o u n d  th a t  h a d  
h e a le d  im m e d ia t e ly  a f t e r  o p e r a t io n .  T h a t  is ,  i t  
lo o k e d  a s  i f  t h e r e  h a d  b e e n  s o m e  in f e c t i o n  ta k e n  
p la c e  a n d  p o s s i b l y  sh ift in g , a  d e s t r u c t io n  o f  t i s -

sue o v e r  th e  w o u n d .
Q  A n d  d id  y o u  f o r m  a n y  o p in io n  f r o m  t h a t  ^  

as t o  w h a t  w a s  th e  c a u s e  o f  th e  r u p t u r e  t h a t  
y o u  s a w  a t  th a t  t im e ?  A  W e l l ,  i t  m a y  h a v e  
b een  c a u s e d  f r o m  th e  w e a k e n e d  t is s u e s  f o l l o w -
in g  th e  o p e r a t io n ,  o r  i t  m a y  b e  c a u s e d  b y  s o m e  
o th e r  v io le n c e  la t e r  o n . I t  is  im p o s s ib le  t o  s ta te .

Q  D id  h e  t e l l  y o u  h o w  l o n g  a g o  h e  h a d  h a d  

the o p e r a t io n ?  A  H e  t o l d  m e  t e n  y e a r s .

Q  D id  h e  s a y  w h e t h e r  h e  h a d  h a d  m o r e  th a n  

on e  o p e r a t i o n ?  A  N o .  H e  h a d  ju s t  th e  o n e  

o p e r a t io n . 4 0
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Q  B i d  y o u  f o r m  a n y  o p in io n  f r o m  y o u r  e x -
a m in a t io n  a s  t o  w h e t h e r  h is  c o n d i t io n  a t  the 
t im e  o f  y o u r  e x a m in a t io n  w o u ld  in t e r f e r e  w ith  

.n s  w o r k ?  A  W e l l ,  th e  r u p t u r e  o f  th a t  k in d  
is  s o  v e r y  s m a ll  th a t  u n le s s  h e  w a s  d o in g  h e h v y

m  Z t A  W ° U ld n 0 t  in t fe r fe r e  a  g r e a t  d e a l  w ith  
10 it . 11 h e  w a s  d o in g  h e a v y  l i f t i n g  a n d  th in g s  o f

th a t  k in d  i t  m ig h t  c a u s e  h im  a  g o o d  d e a l  o f  p a in  
a n d  d i s c o m f o r t .

Q  I f  th e  m a n  w a s  th e  o w n e r  o f  a  r e s ta u r a n t  
a n d  e n g a g e d  in  a t t e n d in g  c u s t o m e r s  a n d  d o in g  
p a r t  o f  th e  c o o k in g ,  w o u ld  y o u  s a y  th a t  i t  w o u ld  
i n t e r f e r e  w ith  th a t  e m p lo y m e n t  ? A  V e r v  
s l ig h t ly ,  i f  a n y .

M r . H o lm w o o d .  T h a t  is  a ll.

2 o  C r o ss  exa m in a tion  b y  M r . K u n z m a n . L

Q  D o c t o r ,  a f t e r  a n  o p e r a t i o n  f o r  th e  r u p -
tu r e ,  h o w  s o o n  a f t e r  c a n  y o u  t e l l  w h e th e r  the 
o p e r a t i o n  h a s  b e e n  s u c c e s s fu l  o r  n o t ?  A  W e ll  
a u t h o r i t i e s  v a r y  o n  th a t . S o m e  m e n  h a v e  m a d e  
a  p e r i o d  a s  l o n g  a s  t h r e e  y e a r s  a f t e r  a n  o p e r a -
t io n ,  b e f o r e  it  is  s u c c e s s fu l .  O r d in a r i ly  i f  a 
r u p t u r e  h o ld s  u p  f o r  th r e e  t o  s ix  m o n th s  I  w o u ld  
th in k  th a t  i t  w a s  a  p r e t t y  s u c c e s s fu l  o p e r a t io n .

Q  A s s u m in g  in  t h is  c a s e  th a t  th e  o p e r a t io n  
w a s  p e r f o r m e d  a b o u t  s ix  y e a r s  a g o ,  w o u ld  y o u  
s a y  th a t  it  m u s t  h a v e  b e e n  s u c c e s s fu l  i f  th ere  
w a s  n o  r e -a p p e a r a n c e  o f  i t ?  A  W e l l ,  n o  r e -
a p p e a r a n c e  u n t i l  w h e n ?

Q  L e t  u s  a s s u m e  th a t  th e  o p e r a t io n  w a s  s ix  
y e a r s  a g o ,  w o u ld  y o u  s a y  th a t  th e  o p e r a t io n  w as 
n o t  s u c c e s s fu l ?  A  W e l l ,  i t  i s  im p o s s ib le  to  
s a y . Y o u  m e a n  c o n s id e r in g  h is  p r e s e n t  c o n d i-
t io n  w ith  a  h e r n ia  t h e r e ?

Q Yes, sir. A  I think it is impossible to 
40 say, because we are unable to say whether this
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r u p tu r e  o c c u r r e d  t h r e e  m o n t h s  a f t e r  th e  o p e r a -

t io n  o r  ju s t  o c c u r r e d  r e c e n t ly .

Q  I s n ’t  i t  th e  t e n d e n c y  f o r  a  r u p t u r e  o f  th is  
s o r t  t o  g e t  l a r g e r  ? A  Y e s ,  h u t  n e v e r t h le s s ,  a  
g r e a t  m a n y  p e o p le  h a v e  r u p t u r e s  t h a t  d o  n o t  

g r o w  v e r y  r a p id ly ,  a n d  e s p e c ia l ly  i f  a  m a n  is  
n o t  d o in g  h e a v y  w o r k .  D e p e n d s  a  g r e a t  d e a l  o n  
h is  o c c u p a t io n ,  w h e t h e r  th e  r u p t u r e  g r o w s  f a s t  

a n d  g e t s  l a r g e  o r  n o t .

Q  A s s u m in g  y o u r  s ta te m e n t  o f  a u t h o r i t y  t h a t  

a n  o p e r a t io n ,  i f  m a d e  in  t h r e e  y e a r s — a n  o p e r a -
t io n , i f  u n s u c c e s s fu l  w i l l  s o  a p p e a r  in  t h r e e  y e a r s  
th en  i t  m u s t  h a v e  b e e n  a t  le a s t  t h r e e  y e a r s  s in c e  
he  h a s  h a d  t h is  r u p t u r e ,  a s s u m in g  y o u r  p r e m is e s .
N o w , w o u ld  y o u  s a y  t h a t  t h r e e  y e a r s  i t  w o u ld  
h a v e  r e a c h e d  a  s iz e  l a r g e r  th a n  i t  i s  n o w ?  A  
N o . I t  is  p e r f e c t l y  p o s s ib le  f o r  h im  t o  h a v e  h a d  20 
it l o n g e r  th a n  t h r e e  y e a r s ,  w i t h o u t  i t  g o t t e n  a n y  

la r g e r .
Q  H a v e  y o u  e x a m in e d  h im  s in c e  J a n u a r y  7 t h !

A  N o , n e v e r  s e e n  h im .

Q  S u p p o s e  y o u  e x a m in e d  h im  n o w  a n d  f in d  
it c o n s id e r r b lv  l a r g e r  in  s i1™ c o u ld  y o u  t e l l  b y  
th e  r a te  o f  g r o w t h  w h e t h e r  i t  is  a  r e c e n t  o n e  o r  

n o t ?  A  N o .

Q  W a s  h e  w e a r in g  a  t r u s s  w h e n  y o u  e x -  

a m in e d  h im ?  A  N o .

Q  D id  y o u  l o o k  w h e t h e r  t h e r e  w e r e  a n y  s ig n s  
o f  h is  h a v in g  w o r n  a  t r u s s ?  A  N o t  a s  I  r e -

m e m b e r  it , n o .

Q D id  y o u  l o o k ?  A  W e l l ,  I  s u p p o s e  I  l o o k e d ,  
b u t  I  r e a l ly  d o n ’ t r e m e m b e r  w h e t h e r  t h e r e  w e r e  
a n y  s ig n s . I  d o n ’ t  th in k  t h e r e  w e r e ,  a s  f a r  a s  
I  ca n  r e m e m b e r ,  a n y  s ig n s  o f  a  t r u s s .

4 0
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M r . K u n zm a n . T h a t  is  a ll.

M r . H o lm iv o o d . T h a t  i s  a l l ,  d o c t o r .

D e f e n s e  R e s t s .

Ca s e  Cl o s e d .

10. M r . H o l m w o o d  s u m s  u p  th e  c a s e  f o r  the
d e fe n d a n t .

M r . K u n z m a n  s u m s  u p  th e  e a s e  f o r  the 
p la in t i f f .

Ca s e  Cl o s e d .

2 0

30



C harge to J u r y .

Charge to Jury.

N E W  J E R S E Y  S U P R E M E  C O U R T .  

U n io n  Co u n t y  Co u r t .

M a y  T e r m , 1916 .

A c tio n  at L a w .

N o . 27  in  the  
L is t .

C h a r g e  t o  th e  J u r y ,  b y  H o n .  G e o r g e  S . S i lz e r ,  

C ir c u it  C o u r t  J u d g e ,  a s  f o l l o w s :  2 0

G e n tle m e n  o f  th e  J u r y :

I n  th is  c a s e  th e  p l a in t i f f  s u e s  t o  r e c o v e r  f o r  
a c o l l i s i o n  w h ic h  o c c u r r e d  b e t w e e n  h is  a u t o m o b i le  
an d  th a t  o f  th e  d e f e n d a n t ’ s. H e  c la im s  t h a t  h e  
h as  r e c e iv e d  d a m a g e s  a s  th e  r e s u lt  o f  th a t . T h e  
m e re  f a c t  th a t  a n  a c c id e n t  h a p p e n e d  g iv e s  n o  
r ig h t  t o  r e c o v e r .  T h e r e  m u s t  b e  m o r e  th a n  th a t . 
T h e re  m u s t  b e  p r o o f  o f  n e g l ig e n c e .  T h e  a l l e g a -
t io n  o f  th e  p la in t i f f  h e r e  is  th a t  th e  d e fe n d a n t ,  30 
th r o u g h  i t s  c h a u f f e u r ,  M r .  K n a u s s ,  a n d  K n a u s s  
h im s e lf ,  w h o  is  a  d e fe n d a n t ,  w e r e  n e g l ig e n t  in  
th e  o p e r a t io n  o f  th is  c a r ,  a n d  th a t  a s  th e  r e s u lt  
o f  th a t  n e g l ig e n c e  th e  a c c id e n t  o c c u r r e d  a n d  th e  
p la in t i f f  w a s  in ju r e d .  S o  y o u  m u s t  f i r s t  ta k e  
u p  th e  q u e s t io n  a s  t o  w h e t h e r  t h e r e  w a s  n e g l i -

g e n ce  o r  n o t .
T h is  c a s e  h a s  a  v e r y  r e f r e s h in g  a s p e c t  in  o n e  

p a r t ic u la r  th a t  i s  s o  o f t e n  a b s e n t  in  c a s e s  o f  
th is  k in d . F r e q u e n t ly  w e  f in d  p e o p le  w h o  a r e  in

St r a tt o n  Ch r is s a f id e s  

v s .

Br u n s w ic k  M otor  Co m p a n y , a 
c o r p o r a t i o n ,  et al.

4 0
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a c c id e n t s  o f  th is  k in d  t r y in g  t o  a v o id  r e s p o n s i -
b i l i t y  a n d  a b s o lu t e ly  p e r ju r e  th e m s e lv e s  in  o r -
d e r  t o  d o  it . T h a t  i s  th e  r e a s o n  I  s a y  i t  is  r a th e r  
r e f r e s h i n g  t o  s e e  th is  d r i v e r  o f  th is  a u to m o b ile ,  
M r . K n a u s s ,  u p o n  th e  w itn e s s  s ta n d . H e  s e e m e d  
t o  b e  a n  a b s o lu t e ly  h o n e s t ,  t r u t h fu l  w itn e s s .  A n d  

10 th e  r e s u lt  o f  th a t  is  th a t  y o u  m a y  d e te r m in e , 
f r o m  h is  o w n  t e s t im o n y ,  w h e t h e r  y o u  th in k  he 
w a s  n e g l ig e n t  o r  n o t .  Y o u  w i l l  r e m e m b e r  th a t 
w h e n  th e  q u e s t io n  w a s  a s k e d , “ D id  y o u  a d m it  
th a t  it  w a s  y o u r  f a u l t ? ”  o r  w o r d s  t o  th a t  e f fe c t ,  
h e  r e p l ie d ,  “ N a t u r a l ly  a n y o n e  w o u ld  th in k  it  
w a s , th e  w a y  I  c a m e  a r o u n d  th e  c o r n e r  th e re , 
n o t  s e e in g  h im  a n d  p u l l in g  th e  c o r n e r  s h a r p , y o u  
w o u ld  n a t u r a l ly  f e e l  th a t  w a y ,  th a t  y o u  w e r e  a  
l i t t le  b i t  t o  b la m e . I  w i l l  a d m it  t h a t . ”  T h en  

20 q u e s t io n  w a s  a s k e d , “ T h e n  y o u  a d m it  y o u  
w e r e  t o  b l a m e ? ”  A n s w e r ,  “ N o t  a l t o g e t h e r  to  
b la m e , n o . ”  S o  ta k e  a l l  th e  t e s t im o n y  a n d  d e -
t e r m in e  w h e t h e r  y o u  th in k  t h e r e  w a s  n e g lig e n c e  
o r  n o t . I t  is  v e r y  d if f ic u lt  f o r  m e  to  f e e l  th at 
t h e r e  w a s  n o  n e g l i g e n c e ;  a  c a r  c o m in g  a lo n g  at 
a  f a i r  r a t e  o f  s p e e d  a n d  t u r n in g  a  e a r n e r  sh a rp , 
a s  h e  p u t s  it ,  a n d  a  c o l l i s i o n .  H e  lo o k e d ,  w h ile  
s o m e  d is t a n c e  d o w n  th e  s t r e e t ,  b u t  d id  n o t  lo o k  
a p p a r e n t ly  a s  h e  c a m e  c l o s e r  t o  th e  c o r n e r .  B u t  

3 0  i t  is  f o r  y o u  t o  s a y ,  f r o m  a ll  t h e  e v id e n c e ,  w h e th -
e r  th is  d r i v e r  K n a u s s  w a s  n e g l ig e n t ,  o r  w h e th e r  
h e  w a s  n o t .

I f  y o u  f in d  th a t  h e  w a s  n e g l ig e n t ,  th e n  y o u  
c o m e  t o  th e  s e c o n d  q u e s t io n  in  th e  ca s e , w as  
t h e r e  a n y  c o n t r i b u t o r y  n e g l ig e n c e  o n  th e  p a r t  o f  
th e  p la i n t i f f  a n d  h is  d r iv e r .  Y o u  s e e  b o th  p a r -
t ie s  u p o n  th e  h ig h w a y  a r e  o b l ig e d  t o  e x e r c is e  
r e a s o n a b le  c a r e ,  n o t  o n ly  f o r  t h e ir  o w n  s a fe ty , 
b u t  f o r  th e  s a f e t y  o f  o t h e r  p e o p le .  S o  y o u r  sec- 

4 0  o n d  q u e s t io n  is ,  d id  th e  d r i v e r  o f  th e  p l a i n t i f f ’ s



9 1

C harge to J u r y .

ca r  e x e r c is e  p r o p e r  c a r e .  I f  th e  p l a i n t i f f ’ s ch a u f^  
fe u r  w a s  n e g l ig e n t ,  a n d  t h a t  n e g l ig e n c e  c o n t r i -
b u te d  t o  th e  i n ju r y  th e n , o f  c o u r s e ,  h e  c a n n o t  r e -
c o v e r .  I f  t h e y  w e r e  b o t h  n e g l ig e n t  t h e y  c a n n o t  
r e c o v e r .  B u t  i f  y o u  f in d  th a t  th e  d e fe n d a n t  w a s  
n e g l ig e n t ,  a n d  th e  p l a in t i f f  w a s  n o t ,  th e n  y o u  
co m e  t o  th e  q u e s t io n  o f  d a m a g e s .  W h a t  i s  th e  1(1 

a m o u n t  th a t  is  s u e d  f o r  h e r e ,  g e n t le m e n ?

M r . K u n zm a n . F i v e  t h o u s a n d  d o l la r s .

The C o u rt. T h e n  y o u  c o m e  t o  th e  q u e s t io n  o f  

d a m a g e s .
T h e  e le m e n ts  th a t  y o u  m a y  c o n s id e r  in  th e  

q u e s t io n  o f  d a m a g e s  a r e  th e  p a in  a n d  s u f f e r in g ,  
tb e  b o d i l y  in ju r i e s  t h a t  h a v e  b e e n  s u s ta in e d ,  th e -  
e f fe c t  o n  th e  h e a lt h  o f  th e  i n ju r e d  p e r s o n ,  a n d  
y o u  m a y  c o n s id e r  a s  t o  w h e t h e r  t h a t  is  t e m p o  gQ 
r a r y  o r  p e r m a n e n t ,  a n d  th e  p e c u n ia r y  lo s s  th a t  
h a s  b e e n  th e  r e s u lt  o f  th e  i n ju r y  s o  f a r  a s  it  
r e la te s  t o  th e  s u m s  e x p e n d e d  t o  c u r e  h im s e l f ,  
b e c a u s e  I  c h a r g e  y o u  th a t  t h e r e  is  n o  s a t i s f a c t o r y  
p r o o f  in  th is  c a s e  o f  a  l o s s  o f  m o n e y  f r o m  h is  
b u s in e s s , o r  in  h i r in g  h e lp ,  w h ic h  w o u ld  j u s t i f y  
y o u  in  f in d in g  a n y  s u m  f o r  t h a t ;  b u t  y o u  m a y  
c o n s id e r  th e  o t h e r  e le m e n ts ,  th e  p a in  a n d  s u f -
fe r in g ,  th e  b o d i l y  in ju r ie s ,  th e  d o c t o r ’ s b i l l s  a n d  
o th e r  m o n e y  e x p e n d e d  in  e n d e a v o r in g  t o  c u r e  30 
h im s e lf .

I f  y o u  c o m e  t o  th e  q u e s t io n  o f  d a m a g e s  y o u  
m u st c o n s id e r  v e r y  c a r e fu l ly ,  in  o r d e r  t o  a r r iv e  
at an  h o n e s t  a n d  ju s t  v e r d i c t ,  ju s t  w h a t  t h o s e  
in ju r ie s  a r e ,  b e c a u s e  i f  th e  p l a in t i f f  r e c o v e r s ,  h e  
can  o n ly  r e c o v e r  f o r  t h o s e  in ju r i e s  w h ic h  a r e  tn e  
d ir e c t  a n d  p r o x im a t e  r e s u l t  o f  t h is  a c c id e n i .
H e r e  w a s  a  h e r n ia  a lm o s t  in  th e  s a m e  p la c e .  I f  
th is  h e r n ia  w a s  n o t  c a u s e d  b y  th e  a c c id e n t  th e n , 
o f  c o u r s e ,  i t  w o u ld  b e  very u n f a i r  t o  m a k e  th e  ¿ q
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d e fe n d a n t s  p a y  f o r  it . O f  c o u r s e ,  o n  th e  o th e r  
h a n d , i f  i t  w a s ,  th e n  t h e y  s h o u ld  p a y .  A n d  y o u  

m a y  f in d  s o m e  d i f f ic u lty  in  d e t e r m in in g  ju s t  to  
w h a t  e x t e n t  th e  p r e s e n t  c o n d i t io n  is  d u e  t o  the 
a c c id e n t ,  a n d  h o w  m u c h  o f  i t  i s  c h a r g e a b le  to  
th e  p r e v io u s  c o n d i t io n .  I n  o t h e r  w o r d s ,  s u p p o s e  

I f f  th e  m a n  h a d  h a d  n o  p r e v io u s  h e r n ia  a t  th e  tim e  
o f  th is  c o l l i s i o n ,  th e n  y o u r  p r o b le m  p r o b a b ly  
w o u ld  h a v e  b e e n  v e r y  m u c h  m o r e  s im p le  th a n  it  
i s  w h e n  y o u  f in d  th a t  th e  m a n  h a d  A lr e a d y  h a d  
o n e , a n d  th a t  t h e r e  w a s  a  c e r t a in  w e a k n e s s  th ere . 
S o  th a t  i f  y o u  c o m e  t o  a s s e s s  d a m a g e s  y o u  o u g h t  
t o  c o n s id e r  th a t  v e r y  c a r e f u l l y  a n d  d e te rm in e  
w h a t  is  f a i r  a n d  h o n e s t ,  n o t  o n ly  t o  th e  p la in t i f f ,  
b u t  a ls o  t o  th e  d e fe n d a n t s .  S o  th a t  i f  th e y  a re  
r e s p o n s ib le ,  th a t  t h e y  s h a ll  p a y  o n ly  w h a t  is  

20 l i g h t  a n d  p r o p e r  in  y o u r  ju d g m e n t .

S o  ta k e  th e  c a s e  a n d  d e t e r m in e  f ir s t  w h e th e r  
t h e r e  w a s  n e g l ig e n c e  o n  th e  p a r t  o f  th e  d e fe n -
d a n t . I f  t h e r e  w a s  n o t ,  th a t  is  th e  e n d  o f  th e  
c a s e .  I f  y o u  f in d  t h a t  t h e r e  w a s ,  th e n  ta k e  u p  
th e  p l a i n t i f f ’ s b e h a v io r ,  a n d  h is  c h a u f f e u r ’ s. I f  
y o u  f in d  th a t  th e  p l a i n t i f f ’ s  d r i v e r  w a s  n e g lig e n t , 
th e n , o f  c o u r s e ,  t h e r e  m a y  b e  n o  r e c o v e r y .  O r 
i f  t h e y  w e r e  b o t h  n e g l ig e n t ,  t h e r e  m a y  b e  n o  
r e c o v e i  y . B u t  i f  y o u  f in d  th a t  th e  d e fe n d a n t  w as  

30 n e g l ig e n t ,  a n d  th e  p l a in t i f f  w a s  n o t ,  th en  y o u  
m a y  ta k e  u p  th e  q u e s t io n  o f  d a m a g e s ,  a s  I  h a v e  
a l r e a d y  o u t l in e d  th e m  t o  y o u .

I  d e c l in e  t o  c h a r g e  e x c e p t  a s  I  h a v e  a lr e a d y  
c h a r g e d ,  a n d  a l l o w  a n  e x c e p t io n  t o  th e  re q u e s ts  
t o  c h a r g e .

M r . H o lm w o o d .  I  p r a y  a n  e x c e p t io n  to  
th a t  p o r t i o n  o f  th e  c h a r g e  in  w h ic h  th e  C o u r t  
s a id ,  i t  is  v e r y  d if f ic u lt  f o r  m e  t o  f e e l  th a t 
t h e r e  is  n o  n e g l ig e n c e ,  a n d  th e  b a la n c e  o f  
th a t  s e n te n c e ,  w h ic h  I  d id  n o t  g e t .4 0



93

D e fen d a n t’s R e q u e s ts  to C h a rg e .

T h e  C o u rt. Y e s ,  I  w i l l  a l lo w  a n  e x c e p t io n  

t o  th a t .

E x c e p t i o n  a l lo w e d — s e a le d  a c c o r d in g ly .

J u d g e .

Defendants Requests to Charge.

( 1)
“ T h e  a m o u n t  p a id  b y  th e  p l a in t i f f  a n d  h is  

c o -p a r t n e r s  f o r  th e  s e r v ic e s  o f  a  c o o k  is  n o t  a n  
e le m e n t  t o  b e  c o n s id e r e d  in  th e  e s t im a t io n  o f  

p l a i n t i f f ’ s d a m a g e s .  ’ *

(2)
“ U n le s s  th e  p la i n t i f f  h a s  e s t a b l is h e d  b y  th e  2 0  

fa ir  p r e p o n d e r a n c e  o f  th e  e v id e n c e  t h a t  th e  h e r -
n ia  f r o m  w h ic h  h e  s u f f e r s  w a s  c a u s e d  b y  i n ju r y  
s u s ta in e d  b y  h im  t h r o u g h  th e  n e g l ig e n c e  o f  th e  
d e fe n d a n ts ,  o r  e i t h e r  o f  th e m , a n d  is  n o t  a  r e -
o c c u r r e n c e  o f  a n  o ld  m a la d y ,  y o u  s h o u ld  e x c lu d e  
a n y  it e m s  o f  e x p e n s e  a r i s in g  o u t  o f  s a id  h e r n ia  
f r o m  y o u r  e s t im a t io n  o f  d a m a g e s . ”

(3)
“ P la in t i f f  h a v in g  t e s t i f ie d  th a t  h e  h a s  l o s t  n o  30  

m o n e y  in  h is  b u s in e s s  s in c e  t h e  d a t e  o f  th e  a c -
c id e n t , h e  is  n o t  e n t i t le d  t o  r e c o v e r  f o r  t im e  lo s t ,  
u n le ss  s u ch  lo s s  o f  t im e  r e s u l t e d  in  f in a n c ia l  l o s s  
a n d  is  e s ta b l is h e d  b y  th e  e v id e n c e . ”

(4)
“ I f  th e  c h a u f f e u r  o f  th e  a u t o m o b i le  in  w h ic h  

p la in t i f f  w a s  r i d i n g  c o u ld  h a v e  a v o id e d  th e  c o l -  i 
l is io n  b y  th e  e x e r c i s e  o f  r e a s o n a b le  c a r e  a n d  
ca u t io n , a n d  f a i l e d  t o  e x e r c i s e  s u c h  c a r e  a n d

4 0
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caution, your verdict should be for the defen-
dant. ’ ’

(5 )
“ I f you believe that the collision was a pure 

accident, there should be a verdict for the de- 
20 fendants.”

(6)
“ I f  you believe that the drivers of both auto-

mobiles exercised reasonable care, that is, the 
same amount of care as ordinarily prudent men 
would use under similar circumstances, then the 
defendants are not legally responsibly for the 
injury and there should be a verdict.for the de-
fendants. ’ ’

20 0 )
“ The driver of defendants’ automobile was not 

bound to use extraordinary care in traveling 
along the highway. Defendants fulfilled all legal 
obligations if the driver of the automobile used 
the same care that an ordinarily prudent and 
careful man would use under similar circum-
stances, and if  you find this to be the case, your 
verdict should be for the defendants.”

30

40
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P la in ti f f -R e s p o n d e n t ,
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B r u n s w i c k  M o t o r s  C o m p a n y ,. 
and J o h n  K n a u s s , * C o u rt .

R e fe n d a n ts -A p p e lla n ts .  ]

Statement of Facts.

This action was brought against the defen-
dants to recover damages for injuries to the 
plaintiff by reason of the alleged negligence of 
the defendant John Knauss in the operation of 
an automobile owned by the defendant Bruns-
wick Motor Company. The case was tried at 
the Union Circuit before Judge Silzer, and a 
jury, and a verdict returned in favor of the 
plaintiff for $1,100, upon which verdict judg-
ment was duly entered. The appeal is from 
that judgment.

The accident occurred in the following man-
ner: On December 23, 1915, plaintiff was rid-
ing in a Ford automobile driven by one Louis 
Molideske along a road in the open country run-
ning from Plainfield to Metuchen, (See Exhibit
P. 1). As they were rounding the curve in the 
road to their right of the small parkway indi-
cated on the sketch they came into collision with 
the automobile of the defendants, which was 
going in the opposite direction. There were no 
obstructions to the view (pg. 35). Plaintiff and 
his driver saw the defendants’ motor car when 
they reached the point marked “ X ”  on Ex. P.

Action at Law

O n A p p e a l  
f r o m  S u p r e m e

New Jersey State Library
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V  (p g -  3 6 ) ,  a n d  d e f e n d a n t s ’  c a r  w a s  a b o u t  th ree  
o r  f o u r  h u n d r e d  f e e t  a w a y  ( p g .  3 7 ) .  P la in t i f f  
c la im s  t h a t  d e f e n d a n t s ’ c a r  t u r n e d  in t o  the 
r o a d  t o  P la in f ie ld  a t  th e  p o in t  m a r k e d  “ T ”  on  

P -1  a n d  t h a t  th e  c o l l i s i o n  o c c u r r e d  a t  the 
p o i n t  m a r k e d  “ C ”  o n  E x .  P . 1 ( p g .  3 7 ) .  T h e  

d r i v e r  M o l i d e s k e ’ s d e s c r ip t i o n  o f  th e  accident 
d i f f e r s  f r o m  th e  p l a i n t i f f ’ s, h is  c la im  b e in g  that 
h e  f i r s t  s a w  d e f e n d a n t s ’ c a r  w h e n  h e  w a s  a t  p o in t  
marked My”  t h a t  d e fe n d a n t  s t a r t e d  t o  m a k e  the 
t u r n  a t  p o in t  m a r k e d  “ M 3 ” ; a t  w h ic h  t im e  he 
w a s  a t  p o in t  m a r k e d  “ M 2 , ”  ( p g .  4 5 -6 ) .  I  r e c ite  
th e s e  f a c t s  in  o r d e r  th a t  th e  c o u r t  m a y  re a liz e  
t h e  e f f e c t  u p o n  th e  j u r y  o f  t h a t  p o r t i o n  o f  the 
j u d g e ’ s c h a r g e  t o  w h ic h  e x c e p t io n  w a s  ta k e n  at 
th e  t r ia l .

T h is  a p p e a l  is  u p o n  o b je c t i o n s  n o t e d  a t  the 
t r i a l  t o  th e  a c t io n  o f  th e  t r ia l  c o u r t  in  r e fu s in g  
t o  s t r ik e  o u t  th e  t e s t im o n y  o f  th e  p la in t i f f  as 
t o  w h e t h e r  o r  n o t  d e fe n d a n t  K n a u s s  c o u ld  h a v e  
S een  h im  h a d  h e  l o o k e d ; t o  th e  a c t io n  o f  the 
t r ia l  c o u r t  in  e x p r e s s in g  a n  o p in io n  u p o n  the 
q u e s t io n  o f  d e f e n d a n t ’ s n e g l ig e n c e  w h ic h  w as 
t a n t a m o u n t  t o  a  d i r e c t i o n  o f  a  v e r d i c t  in  fa v o r  
o f  t h e  p l a i n t i f f ;  a n d  t o  th e  a c t io n  o f  th e  tr ia l  
c o u r t  in  r e f u s i n g  t o  c h a r g e  c e r t a in  r e q u e s ts  
m a d e  o n  b e h a l f  o f  th e  d e fe n d a n t s .

I .

The learned trial judge erred in expressing 
-to the jury his opinion as to the negligence 
of the defendant ICnauss, and in practically 
directing the jury to decide the issue upon his 
testimony alone.

•̂n  :'W® c h a r g e  t o  th e  j u r y  th e  t r ia l  ju d g e  se-
le c t e d  p a r t  o f  th e  t e s t im o n y  o f  " th e  d e fe n d a n t
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K nàttSS, a n d  c o m m e n t e d  - th e r e o n  a s  f o l l o w s . :

( F g .  8 9 -9 0 ) .  v cvr£ Jos
- ‘/ T h i s  c a s e  h a s  a  v e r y  r e f r e s h in g  a s p e c t

r in  ‘ o n e  p a r t i c u l a r  t h a t  is  s o  o f t e n  a b s e n t  
in  c a s e s  o f  t h is  la n d .;  'F r e q u e n t ly  w e  f i t t i  
p e o p le  w h o  a r e  in. a c c id e n t s  o f  th is  k in d  
t r y i n g  t o  a v o id  r e s p o n s ib i l i t y  a n d  a b s o lu t e ly  
p e r ju r e  th e m s e lv e s  in  o r d e r  t o  d o  it .  T h a t  
is  th e  r e a s o n  I  s a y  i t  is  r a t h e r  r e f r e s h i n g  
t o  s e e  t h is  d r i v e r  o f  t h is  a u t o m o b i le ,  M r .  
K n a u s s ,  u p o n  th e  w it n e s s  s ta n d . H e  s e e m e d  
t o  b e  a n  a b s o lu t e ly  h o n e s t ,  t r u t h fu l  w itn e s s .  
A n d  th e  r e s u lt  o f  th a t  i s  t h a t  y o u  m a y  d e -
t e r m in e ,  f r o m  h is  o w n  t e s t im o n y ,  w h e t h e r  
y o u  th in k  h e  w a s  n e g l ig e n t  o r  n o t .  Y o u  
w i l l  r e m e m b e r  t h a t  w h e n  th e  q u e s t io n  w a s  
a s k e d , ‘ D id  y o u  a d m it  t h a t  i t  w a s  y o u r  
f a u l t  V  o r  w o r d s  t o  t h a t  e f f e c t ,  h e  r e p l ie d ,  
‘ N a t u r a l ly  a n y o n e  w o u ld  th in k  i t  w a s ,  th e  
w a y  I  c a m e  a r o u n d  th e  c o r n e r  th e r e ,  n p t  
s e e in g  h im  a n d  p u l l in g  th è  c o r n e r  s h a r p . 
Y o u  w o u ld  n a t u r a l ly  f e e l  t h a t  w a y ,  th a t  
y o u  w e r e  a  l i t t le  b i t  t o  b la m e . I  w i l l  a d m it  
th a t .  ■ T h e n  th e  q u e s t io n  w a s  a s k e d , ‘ T h e n  
y o u  a d m it  y o u  w e r e  t o  b la m e  !  ’  ’  A n s w e r ,  
‘ N o t  a l t o g e t h e r  t o  b la m e , n o . ’ S o  ta k e  a ll  
th e  t e s t im o n y  a n d  d e t e r m in e  w h e t h e r  y o u  
th in k  t h e r e  w a s  n e g l ig e n c e  o r  n o t .  It is 
very  difficult fo r  me to fee l tliat there was 
no negligence; a car coming along at a fair  
rate o f  speed and turning a corner sharp, 
as he puts it, and a collision. H e  lo o k e d ,  
w h i le  s o m e  d is t a n c e  d o w n  th e  s t r e e t ,  b u t  
d id  n o t  l o o k  a p p a r e n t ly  a s  h e  .ca m e  c l o s e r  
t o  th e  c o r n e r .  B u t  i t  is  f o r  y o u  t o  .say,» f r o m  
a ll  th e  e v id e n c e ,  w h e t h e r  t h is  d r i v é r  K n a u s s  
w a s  n e g l ig e n t ,  Or w h e t h e r  h e  w a s  n o t .  ”
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.' E x c e p t i o n  w a s  d u ly  n o t e d  t o  t h is  p o r t i o n  o f  
t h e  c h a r g e  ( p g .  9 2 ) ,  a n d  is  c i t e d  a s  th e  fo u r th  
g r o u n d  o f  a p p e a l ,  ( p g .  3 ) .

•‘ T h e r e  i s  n o  q u e s t io n  b u t  th a t  a  ju d g e  is  to  
b e  a l l o w e d  w id e  la t itu d e *  u n d e r  th e  d e c is io n s  
in  t h is  S t a t e ,  in  c o m m e n t in g  u p o n  th e  e v id e n ce . 
B u t  s u c h  c o m m e n t  s h o u ld  n o t  g o  s o  f a r  a s  to  
in t r u d e  u p o n  t h e  f u n c t io n s  o f  th e  j u r y ,  a s  the 
s o le  ju d g e s  o f  th e  f a c t s .  T h e  a c t io n  o f  th e  t r ia l  
c o u r t  in  s e le c t in g  t h is  p a r t i c u la r  t e s t im o n y  an d  
in s t r u c t in g  th e  j u r y  th a t  t h e y  c o u ld  d e te rm in e  
f r o m  it  w h e t h e r  d e fe n d a n t  w a s  n e g l ig e n t  o r  n ot, 
a n d  th e n  e x p r e s s in g  h is  o p in io n  u p o n  i t  t o  the 
e f f e c t ,  “ I t  is  v e r y  d if f ic u lt  f o r  m e  t o  f e e l  th a t 
t h e r e  w a s  n o  n e g l ig e n c e ,  * * * a m o u n te d  
p r a c t i c a l l y  t o  a  d i r e c t i o n  o f  a  v e r d i c t  in  fa v o r  
O f th e  p la in t i f f ,  e x c lu d in g  a l t o g e t h e r  th e  o th e r  
t e s t im o n y  o f f e r e d ,  a n d  a ls o  e x c lu d in g  f r o m  the 
c o n s id e r a t i o n  o f  th e  j u r y  th e  q u e s t io n  a s  to  
w h e t h e r  o r  n o t  th e  o c c u r r e n c e  c o u ld  b e  c la s s e d  
a s  a n  u n a v o id a b le  a c c id e n t .

? N o r  d o e s  i t  s e e m  r e a s o n a b le  t o  s a y  th a t  the 
s u b s e q u e n t  g e n e r a l  r e m a r k s  o f  th e  t r ia l  ju d g e  
a t  th e  C o n c lu s io n  o f  th e  p a r a g r a p h  q u o t e d  w e re  
s u ff ic ie n t  t o  r e m o v e  f r o m  t h e  m in d s  o f  th e  ju r y  
th e  im p r e s s io n  u n d o u b t e d ly  c r e a t e d  b y  th e  
s p e c i f i c  r e f e r e n c e  t o  t h a t  t e s t im o n y  a n d  th e  in -
f e r e n c e  d r a w n  t h e r e fr o m .

P e r h a p s  c lo s e s t  in  p o in t  o f  s im i la r i t y  o f  fa c ts  
t o  t h e  c a s e  a t  b a r  i s  t h e  c a s e  o f  Lindley v. 
O 'R eilly, ( E .  & A . ) ,  17  V r . ,  (4 6  N . J .  L . )  352. 
T h e  o p in io n  w a s  r e a d  b y  C h a n c e l lo r  R u n y o n , 
a n d  is  s o  s h o r t ,  th a t  I  w i l l  q u o t e  i t  v e r b a t im :

- “  T h e  e r r o r s  a s s ig n e d  i n  t h is  c a s e  a r e  to  
c e r t a in  p a r t s  o f  th e  j u d g e ’s  c h a r g e  a n d  
h is  r e fu s a l  t o  c h a r g e  a s  r e q u e s t e d  b y  the 
d e f e n d a n t ’ s c o u n s e l .  I  th in k  t h e r e  w a s  er- 

-6b s r o r ;  in  o n e  o f  t h o s e  m a t t e r s .  T h e  s u it  is  an



5 «

j a a c t i o n  o f  e je c t m e n t .  N<Dne o f  th e  d e fe n c e s  
w a s  a  c la im  o f  t i t le  b y  (a d v e r s e  p o s s e s s io n  
f o r  t w e n t y  y e a r s .  ( W h i l e  th e  g e n e r a l  s ta te -  

* rn en t o f  th e  la w  o n  t h a t  s u b je c t ,  in  t h a  
„^. c h a r g e ,  is  c o r r e c t ,  t h e r e  i s  a  s t a t e m e n t  in ; 

r e g a r d  t o  th e  p r o o f  w h ic h  w a s  v e r y  l i k e l y  
t o  m is le a d  th e  ju r y ,  t o  t h e  p r e ju d i c e  o f  th e  
d e fe n d a n t .  I t  i s  t h i s :  ‘ I  d o  n o t  s e e , u n d e r  
th e  la w ,  h o w  y o u  c a n  f in d  th a t  t h e r e  w a s  
a d v e r s e  p o s s e s s io n  f o r  a n y  p a r t  o f  t h is  
la n d ,  e x c e p t  th e  p a r t  w h e r e  th e s e  p o s t s  w e r e  
a c t u a l ly  p la c e d  o r  th e  la n d  u s e d  in  c o n n e c -
t i o n  w it h  t h e m . ’ T h i s  e x p r e s s i o n  m ig h t  
w e l l  h a v e  b e e n  u n d e r s t o o d  a n d  a c c e p t e d  b y  
th e  j u r y  a s  a  c h a r g e  th a t ,  u n d e r  th e  la w , 
th e  a p p e l la n t ,  th e  d e fe n d a n t  b e lo w ,  h a d  n o t ,  
b y  th e  f a c t s  p r o v e n ,  e s t a b l is h e d  a  t i t le  b y  
a d v e r s e  p o s s e s s io n  t o  th e  la n d  in  d is p u t e ,  
e x c e p t ,  p e r h a p s ,  a s  t o  th e  p a r t  o f  i t  w h ic h  
w a s  o c c u p ie d  b y  th e  p o s t s  a n d  th e  p a r t  
u s e d  in  c o n n e c t io n  w it h  th e m . F o r  t h is  
r e a s o n ,  I  th in k  th e  ju d g m e n t  s h o u ld  b e  r e -

v e r s e d . ”

I n  S ta te  v .  O v e r to n , 85  N . J .  L .  2 8 7 , th e  c o m -
m e n ts , m a d e  b y  th e  t r ia l  c o u r t  in  th e  c h a r g e ,  
w e r e  m o d i f ie d  b y  th e  f o l l o w i n g  in s t r u c t io n s  t o  

th e  j u r y :
“ Y o u  a r e  t o  c o n s id e r  a l l  th e  e v id e n c e  

t h e r e  i s  in  th e  c a s e  u p o n  y o u r  o w n  r e s p o n -
s ib i l i t y ,  a n d  u p o n  y o u r  o w n  r e s p o n s ib i l i t y ,  d e -
c la r e  b y  y o u r  v e r d i c t  w h e t h e r  th e  d e fe n s e  
h a s  b e e n  e s t a b l i s h e d . ”  ( p g .  2 9 3 -4 ) .  sriT

T h is  c o u r t  in  r e v ie w in g  th a t  c a s e  d e c la r e d  t h a t  
th e  t r ia l  co u rt ., w a s  w it h in  h is  r i g h t s  in  e x p r e s s -
i n g  a n  o p in io n ,  a s  t o  th e  e v id e n c e  o r  c o m m e n t -
in g  t h e r e o n  t o  th e  ju r y ,  “ p r o v i d e d  t h e  u lt im a t e  
d e c i s io n  o f  d i s p u t e d  m a t t e r s  o f  f a c t  is ' fa ir ly  
l e f t  t o  t h e m .”  * : * : ? :  * * “ T h a t  t h e c u M m a t e  d e -
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g e m m a t i o n  o f  th e  f a c t s  a w a s  l e f t  t o  t h e J ju r y  
i s  b le a r  f r o m  th e  la s t  p a r a g r a p h  q u o te d ,:  and  
f r a m  o t h e r  p a r t s  o f :  t h e !  c h a r g e  w h e r e  th e : ju r y  
^ j*e c d i s t in c t ly  in s t r u c t e d  t h a t  t h e y  a r e  th e  so le  
j u d g e s  o f  th e  f a c t s . ”

i n  th e  c a s e  a t  b a r  i t  c a n  h a r d ly  b e  s a id  that 
t h e  d is p u t e d  q u e s t i6 n S  o f  f a c t  w e r e  fa ir ly  le ft  
t o  t h e  j u r y ,  a s  th e  in s t r u c t io n s  g iv e n  w e r e  th at 
t h e y  c o u ld  d e c id e  th e  is s u e  u p o n  th e  te s t im o n y  
o f  -R n a u s s  a lo n e ,  a n d  th e  o p in io n  o f  th e  co u r t
a s  t o  i t s  b e a r i n g  u p o n  th e  q u e s t io n  o f  n e g li -
g e n c e .  x t ? : :

_S u eh  a n  in s t r u c t io n  f r o m  th e  h ig h  a u th o r ity  
f  ^ p r e s i d i n g  ju d g e  w a s  b o u n d  t o  h a v e  tr e  
'm e n d o u s  e f f e c t  u p o n  th e  d e l ib e r a t io n  o f  th e  ju r y ,  
a n d  w a s  e x t r e m e ly  p r e ju d i c ia l  t o  th e  d e fe n d a n ts !

,  T h e  w e l l  s e t t le d  r u le  is  b r ie f ly  s ta te d  in  th e  
A m e r ic a n  and E n g lish  E n c y c lo p e d ia  o f  L a w  
2 n d  E d . ,  V o l .  2 3 , p . 5 8 6 , a s  f o l l o w s :

“ V I \  I n v a s io n  o f  j u r y ’ s  p r o v in c e  b v  the 
^  c^ r t — d o c t r i n e  s ta te d — A s  a  c o r o l la r y  

™ le  w h ic i l  b a s  b e e n  s ta ted  
^b is  t i t le ,  th a t  i t  is  th e  p r o v in c e  

"  o f  I b e  j u r y  t o  d e t e r m in e  q u e s t io n s  o f  fa c t ,  
i t  i s  w e l l  s e t t le d  t h a t  th e  c o u r t  m u s t  n ot, 
in  e i t h e r  a  c i v i l  a c t io n  o r  a  c r im in a l  p r o s e -
c u t io n ,  in v a d e  th e  p r o v i n c e  o f  th e  ju r y ,  b y  
d e t e r m in in g  q u e s t io n s  o f  f a c t ,  b y  a s su m in g

9  fa C t aS t0  w h ic h  t h e r e  is  a  c o n f l ic t  in  
' ^  i  . w i d e n c e  b a s  b e e n  p r o v e n  o r  b y '  o th e r -

r ’' ^ i s e :  e x P r e s s in g  a n  o p in io n  a s  t o  th e  fa c ts  
in  th e  c a s e . ”

: l n  le a d in g  c a s e  in  N e w  Y o r k ,  (A llis  v 
L eo n a r d ,  5 8  N . Y .  2 8 8 ) ,  J u d g e  C liu r c h , in  d e l iv -
e r in g  th e  o p in io n  o f  th e  C o u r t  o f  A p p e a ls ,  s a id :  

,.:,rn ,v | fp  w it n e s s e s  g a v e ?  jey id  e p e e  t e n d in g  to  
s d  I b a t  t h e  p l a i n t i f f ’ s  g e n e r a l  c h a r a c -
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xr ri: f t e r  w a s  b a d .  T h is  a ë v M e n cè  t h o u g h  n o t  v e r y  
s t r o n g ,  w a s  l e g i t im a t e  u p o n  th a t  q u e s t io n .

• T h e ju d g e  c h a r g e d  t h e : j u r y ,  ‘ t h a t  t h e - i n i -  
^ p e h c h m e n t ,  o r  a t t e m p t e d  im p e a c h m e n t^  o f  

th e  p la in t i f f ,  h a s  e n t i r e ly  f a i l e d  ;  i t  : h a s  n o t  
a f f e c t e d  h is  c r e d it , : ’ e tc .,-  w h ic h  w a s  s p e c i i i -

IZ V  -catty, e x c e p t e d  t o ? ^  I ~ e â n  s e e  n o  -s n f f ic ig h t  
a n s w e r  t o  th e  p o in t  t h a t  t h is  w a s  e r r o r .  
T h e  e v id e n c e  w a s  c o m p e t e n t ,  a n d  w h e t h e r  
s t r o n g  o r  w e a k , s h o u ld  h a v e  b e e n  sub*- 
m it t e d  t o  th e  j u r y  f o r  t h e ir  c o n s id e r a t io n ,  
u p o n  th e  c r e d i b i l i t y  o f  th e  w itn e s s .
T h e r e  a r e  c a s e s  h o ld in g  th a t- a  m e r e  o p in io n  
o r  c o m m e n t a r y  u p o n  th e  f a c t s  i s  n o t  th e  
s u b je c t  o f  a n  e x c e p t io n ,  b u t  in  s u c h  c a s e s  
i t  is  h e ld  t h a t  th e  ju d g e  m u s t  a c c o m p a n y  
s u c h  c o m m e n t a r y  w it h  e x p l i c i t  in s t r u c t io n s  

th a t  i t  is  th e  d u t y  o f  th e  ju r y ,  n o t w it h s t a n d -
in g ,  t o  c o n s id e r  th e  e v id e n c e  a n d  d e c id e  
a s  t h e y  th in k  th e  t r u t h  r e q u ir e s .  (1 9  W e n d .  
1 8 6 ;  4 2  B a r b .  3 2 6 ) .  T o  b e  f r e e  f r o m  . l e g a l  
o b je c t i o n  i t  m u s t  b e  a d v i s o r y  m e r e ly , ,  a n d  
m u s t  n o t  b e  p u t  in  th e  f o r m  o f  a  d i r e c t i o n  
a s  m a t t e r  o f  la w  (2 1  W e n d .  5 0 9 -5 2 5  } . r  T h e  
j u r y  is  th e  c o n s t i t u t io n a l  t r ib u n a l  f o r  th e  
d e t e r m in a t io n  o f  q u e s t io n s  o f  f a c t ;  a n d  I  
a m  p e r s u a d e d  th a t  ju s t i c e  is  b e t t e r  a d -
m in is t e r e d  w h e n  c o u r t s  r e f r a i n  a l t o g e t h e r  
f r o m  a n y  in t e r f e r e n c e  w it h  i t s  r i g h t f u l  p r o -
v in c e .  J u r o r s  c a n n o t  d is t in g u is h  h e t w e e n  a  
d i r e c t i o n  in  a  m a t t e r  o f  la w  o r  f a c t .  ; T h e y  
a r e  b o u n d  t o  ta k e  th e  la w  f r o m  th e  c o u r t ;  
a n d  a  p o s i t i v e  d i r e c t i o n  f r o m  t h e  b e n c h , 
a s  t o  a  q u e s t io n  o f  f a c t  is  a s  p o t e n t  a s  i f  
i t  p e r t a in e d  toC à  q u e s t io n  o f  l a w f  a n d  e v e n  
a n  e x p r e s s io n  so f  o p in io n  c a l c u la t e d  t o  in -
f lu e n c e  th e  d e c i s io n  o f  th e  j u r y  i n  a  m a t t e r  
c l e a r ly  w it h in  t h e ir  c o g n iz a n c e ;  s h o u ld  b e
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• ïS ïe e r i t îo a U y  - s c r u t î g i z e ^  I n  t h is  e a s e  th e  d i r e e -  
f:r t io n  w a s  u n q u a li f ie d ,  a s  w e  c o n s t r u e  the 

c h a r g e . ”

" ^ B e r k o w i t z  v . B cM a n ger, 7 0  M ise . 2 $ ) ,  the 
H e w  Y o r k  S u p r e m e  C o u r t  A p p e l l a t e  T e r m ’ h e ld  
thafc w h e r e  th e  t r ia l  J u d g e  in  c o m m e n t in g  o n  the 
t e s t im o n y  m a k e s  f r e q u e n t  u s e  o f  th e  e x p r e s s io n  
th e  d e fe n d a n t  “ w o u ld  h a v e  y o u  b e l i e v e ”  in  su ch  
a  m a n n e r  a s  t o  in d ic a t e  t o  th e  j u r y  h is  o p in io n  
t h a t  th e  d e f e n d a n t ’ s  e v id e n c e  w a s  n o t  w o r th y  
o f  b e l i e f ,  th e  v e r d i c t  f o r  th e  p l a i n t i f f  s h o u ld  b e  
s e t  a s id e .

O tite 1, a u t h o r i t ie s  th a t  m a y  b e  r e f e r r e d  to  
u p o n  t h e  p o i n t  a r e  :

B r ig g s  v . P h illip s , 1 0 3  N . Y .  77 , 82.

M cM a h on  v . M etro p o lita n  S t. ¿ w a y .  Co. 
97  A p p .  D iv .  466 .

38  C y c .  1 6 4 3 , 1645 .

R ich a rd son  v . V a n N ostra m , 43  H u n . 300.

II.
: The learned trial judge erred in refusing to 

charge defendants’ second request.

Defendants requested the trial judge to charge the jury as follows: (pg. 93).“Unless the plaintiff has established by thz fa ir  preponderance o f  the evidence that the hernia from which he suffers was caused ' by injury sustained by him through the negligence of the defendants, or either of them, and is not a reoccurrence of an old 
•is —înalady, you should exclude any items of expense arising out of said hernia from your estimation of damages. ” s

. ^ request w a s  r e fu s e d ,  a n d  e x c e p t io n  a l- 
9 2 )  a n d  is  h e re -  r a is e d  a s  th e  s ix th
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g r o u n d  o f  a p p e a l ,  ( p g .  3 ) .  T h e  c o u r t  d id  r e f e r  
to  p a r t  o f  th e  s u b je c t  m a t t e r  o f  t h is  r e q u e s t  in  

h is  c h a r g e  ( p g .  9 1 -9 2 ) ,  in  t h is  l a n g u a g e :
P * f l f  y o u  c o m e  t o  th e  q u e s t io n  o f  d a m a g e s  

y o u  m u s t  c o n s id e r  . v e r y  c a r e fu l ly ,  in  o r d e r  
t o  a r r iv e  a t  a n  h o n e s t  a n d  ju s t  v e r d i c t ,  j u s t  
w h a t  t h o s e  in ju r i e s  a r e ,  b e c a u s e  i f  th e  p la in -
t i f f  r e c o v e r s ,  h e  c a n  o n ly  r e c o v e r  f o r  t h o s e  
in ju r i e s  w h ic h  a r e  t h e  d i r e c t  a n d  p r o x im a t e  
r e s u lt  o f  t h is  a c c id e n t .  H e r e  w a s  a  h e r n ia  
a lm o s t  in  th e  s a m e  p la c e .  I f  t h is  h e r n ia  
w a s  n o t  c a u s e d  b y  th e  a c c id e n t  t h e n ,  o f  
c o u r s e ,  i t  w o u ld  b e  v e r y  u n f a i r  t o  m a k e  th e  
d e fe n d a n t s  p a y  f o r  it . O f  c o u r s e ,  o n  th e  
o t h e r  h a n d , i f  i t  w a s ,  t h e n  t h e y  s h o u ld  p a y .  
A n d  y o u  m a y  f in d  s o m e  d i f f ic u lty  in  d e t e r -
m in in g  ju s t  t o  w h a t  e x t e n t  th e  p r e s e n t  c o n -
d i t i o n  i s  d u e  t o  th e  a c c id e n t ,  a n d  h o w  m u c h  
o f  i t  i s  c h a r g e a b le  t o  th e  p r e v io u s  c o n d i -  

‘ t io n . I n  o t h e r  w o r d s ,  s u p p o s e  th e  m a n  h a d  
h a d  n o  p r e v io u s  h e r n ia  a t  th e  t im e  o f  t h is  
c o l l i s i o n ,  t h e n  y o u r  p r o b le m  p r o b a b l y  w o u ld  
h a v e  b e e n  v e r y  m u c h  m o r e  s im p le  t h a n  i t  
is  w h e n  y o u  f in d  t h a t  th e  m a n  h a d  a l r e a d y  
h a d  o n e , a n d  th a t  t h e r e  w a s  a  c e r t a in  w e a k -
n e s s  th e r e .  S o  t h a t  i f  y o u  c o m e  t o  a s s e s s  
d a m a g e s  y o u  o u g h t  t o  c o n s id e r  th a t  v e r y  
c a r e f u l l y  a n d  d e t e r m in e  w h a t  i s  f a i r  a n d  
h o n e s t ,  n o t  o n ly  t o  th e  p la in t i f f ,  b u t  a ls o  
t o  th e  d e fe n d a n t s .  S o  t h a t  i f  t h e y  a r e  r e -  
p o n s ib le ,  t h a t  t h e y  s h a ll  p a y  o n ly  w h a t  is  
r ig h t  a n d  p r o p e r  in  y o u r  ju d g m e n t . ”

T h e  q u e s t io n  o f  th e  b u r d e n  o f  p r o o f ,  a n d  th e  
d u t y  o f  p la i n t i f f  t o  e s ta b l is h  h is  d a m a g e - b y  a  
f a i r  p r e p o n d e r a n c e  o f  th e  e v id e n c e  is  n o t  r e f e r -
r e d  t o  in  th e  c h a r g e .  S u c h  o m is s io n ,  a f t e r  a  
r e q u e s t  w a s  p r e s e n t e d  t o  th e  t r i a l  ju d g e  w a s  
in ju r io u s  t o  t h e  d e fe n d a n t s .  I t  is  r e s p e c t f u l l y
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s u b m it t e d  th a t  th e  R e q u e s t  w a s  f a i r  a n d  p r o p e r  
a n d  s h o u ld  h a v e  b e e n  in c lu d e d  in  th e  in s t r u c -
t i o n s  t o  th e  ju r y .  :

ali? III.
^Tbe learned trial judge erred in refusing to 

charge defendants’ fifth request.

. T h is  r e q u e s t  w a s  a s  f o l l o w s :  ( p g .  9 4 ) .

I f  y o u  b e l ie v e  th a t  th e  c o l l i s i o n  w a s  a 
p u r e  a c c id e n t ,  t h e r e  s h o u ld  b e  a  v e r d ic t  f o r  

7 ¿ .7 «t h e ,  d e fe n d a n t s . ’ ’

E x c e p t i o n  t o  th is  f a i l u r e  t o  c h a r g e  w a s  al-

*owe<* (P£* 9 2 ) a n d  i t  i s  a s s ig n e d  a s  th e  n in th  
g r o u n d  o f  a p p e a l ,  ( p g .  4 ) .

T h e  d e fe n d a n t s  w e r e  e n t i t le d  t o  h a v e  th e  ju r y  
c o n s id e r  th e  q u e s t io n  a s  t o  w h e t h e r  o r  n o t  th e  
a c c id e n t  c o u ld  b e  t e r m e d  w h a t  h a s  b e e n  v a r i -
o u s l y  d e f in e d  in  th e  la w  a s  a  p u r e  a c c id e n t ,  an 
in e v i t a b le  a c c id e n t ,  o r  a n  u n a v o id a b le  a cc id e n t . 
S o  a ls o ,  a n  in s t r u c t io n  d i r e c t e d  t o  th e  le g a l  a s -
p e c t  o f  a  p u r e  a c c id e n t ,  s h o u ld  h a v e  b e e n  g iv e n  
«0  th e  ju r y .  T h e  f a i l u r e  t o  c h a r g e  th is  re q u e s t  
w a s  p a r t i c u l a r l y  h a r m fu l  in  t h is  c a s e ,  w h e n  w e  
ta k e  s u c h  f a i l u r e  in  c o n n e c t io n  w ith  th e  c o m -
m e n ts  m a d e  t o  th e  j u r y  u p o n  th e  q u e s t io n  o f  
n e g l ig e n c e .

IV.
v-The learned trial judge erred in refusing to 
charge defendants’ sixth and seventh requests.

T h e s e  r e q u e s t s ,  b e in g  s im i la r  in  c h a r a c te r , 
m a y  b e  ta k e n  t o g e t h e r  a n d  w e r e  a s  f o l l o w s  ( o f f  
M -jr# .--so::-:-:; v - ; ro'iatsnn : r ^  

“ I f  y ° u  b e l ie v e  th a t  th e  d r iv e r s  o f  b o th  
“ * a u t o m o b i l e s  e x e r c i s e d  re a sb n a jb le  c a r e ,  th a t
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is, the same amount of care as ordinarily 
prudent men would use under similar cir-
cumstances, then the defendants are not 
legally responsible for the injury and there 
should be a verdict for the defendants.’ ’ • 

“ The driver o f  defendants’ automobile 
was not bound to use extraordinary care in 
traveling along the highway. Defendants 
fulfilled all legal obligations if the driver 
of the automobile used the same care that 
an ordinarily prudent and careful man would 
use under similar circumstances, and if  you 
find this to be the case, your verdict should 
be for the defendants.”

Exception was allowed to the failure to charge 
these requests, and they constitute the tenth and 
eleventh grounds of appeal, (pg. 4).

Both requests relate to the legal duty of de-
fendants in their use of the highway, and under-
take to' define “ reasonable care”  to the jury. 
Surely defendants were entitled to have their 
legal duty under the circumstances o f the case, 
explained to the jury. A  careful reading of the 
charge discloses that not a single word was said 
to the jury about the legal duty of the defen-
dants, and that they received no instructions as 
to the degree of care required, except the ex-
pression, (pg. 90):

“ You see both parties upon the highway 
are obliged to exercise reasonable care, not 
only for their own safety, but for the safety 
of other people.”

The requests were designed to inform the jury 
as to the meaning. of “ reasonable care,’;’ and 
as to the character of the duty imposed by law 
upon the drivers of vehicles. The' failure of 
the trial judge to charge these reasonable re-
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quests was manifestly injurious to the défen-
dants. .

In P a sch e l  v. H u n ter , (Sup. Ct.) decided 
March 9th, 1916, 97 Atl. Rep. 40? the judgment 
of the district court was reversed because of 
the failure of the trial judge to charge a re-
quest as to the legal duties of the defendant 
under the circumstances of that case.

V.

The learned trial judge erred in refusing to 
strike out certain testimony of the plaintiff.

The plaintiff was asked on direct examination 
this question, (pg. 23) :

“ Q Could he have seen you if he had 
looked? Could he have seen you coming if 
he had looked?” ,
and answered before objection could b- in-
terposed,

“ A  Oh, y e s , he could.”
Defendants ’ attorney thereupon moved to strike 
out the testimony, but the court permitted the 
same to stand. This objection is noted as the 
second ground of appeal.

Clearly this is a matter of opinion, upon which 
plaintiff was permitted to speculate. It was a 
conclusion as to the extent of the vision which 
another man, traveling in a different direction 
and under different conditions, had.

Ror the reasons heretofore advanced it is re-
spectfully urged that the judgment appealed 
from be reversed.

Respectfully submitted,

WM. E. HOLMWOOD,
S :: : \ C ou n sel f o r  A p p ella n t.
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STATEMENT OF FACTS.

P l a i n t i f f  w a s  i n ju r e d  o n  D e c e m b e r  2 3 , 1 9 1 5 , 
b y  a  m o t o r  b u s  o f  th e  d e fe n d a n t  B r u n s w ic k  M o t o r  
C o m p a n y  o p e r a t e d  b y  i t s  e m p lo y e ,  th e  d e fe n d a n t ,  
J o h n  K n a u s s ,  r u n n in g  in t o  a n  a u t o m o b i le  in  w h ic h  
th e  p l a in t i f f  w a s  r i d i n g  a n d  w h ic h  w a s  d r iv e n  b y  
L o u is  M o l id e s k e ,  i t s  o w n e r .  T h e  p l a in t i f f  c la im -
e d  t o  h a v e  s u s t a in e d  s e r io u s  in ju r ie s ,  a n d  t h e  ju r y  
a w a r d e d  h im  $ 1 ,1 0 0 , a n d  f r o m  th e  ju d g m e n t  e n t e r -
e d  o n  t h a t  v e r d i c t  t h is  a p p e a l  i s  ta k e n .

T h e  a c c id e n t  o c c u r r e d  a b o u t  e le v e n  o  ’ c l o c k  in  
th e  m o r n in g  o f  a  c l e a r  d a y ,  a t  a  t u r n  in  th e  r o a d  
f r o m  P la in f ie ld  t o  M e tu c h e n . T h e  a u t o m o b i le  in  
w h ic h  th e  p l a in t i f f  w a s  s e a t e d  w a s  h u g g i n g  th e  
r ig h t  s id e  o f  th e  r o a d  a n d  w a s  b a r e l y  m o v i n g  
a t  th e  t im e . T h e  d e f e n d a n t ’ s  m o t o r  b u s , c o m in g  
f r o m  th e  o p p o s i t e  d i r e c t io n ,  m a d e  a  s h o r t ,  s u d -
d e n , q u i c k  a n d  u n e x p e c t e d  t u r n  w h i le  g o i n g  
f r o m  t w e lv e  t o  f i f t e e n  m ile s  a n  h o u r  a n d  
c r a s h e d  in t o  t h e  a u t o m o b i le  in  w h ic h  th e  p la in -

A c t i o n  a t  L a w  

O n  A p p e a l  f r o m  

S u p r e m e  C o u r t .



tiff was seated, throwing the plaintiff against 
he windshield and then back and to his knfeTon 

the bottom of the car. He was stunned and dizzy 
and could hardly walk. One eye was covered 
with blood, as was also part of the cheek, and 
blood was coming through the glove he was 
wearing. After being attended to plaintiff went 
home and stayed all day. At six o ’clock in the 
evening he attempted to go to his business, but on 
account of pain in his side, had to return, after 
going a few blocks. An examination by a physi- 
cian showed hernia had resulted.

The plaintiff and Louis Molideske, who own-
ed and drove the car in which the plaintiff was 
ndmg, were the only witnesses as to the accident 
or the plaintiff, and the defendant John Knauss 

was the only witness as to the accident for the de-
fendant. There was a passenger riding with, and 
known to Knauss, but who was not called nor his 
absence accounted for. Two doctors testified for 
the plaintiff as to his injuries, and two physicians 
were called by the defense.

The defendant Knauss’ own story of the acci-
dent is that he was only two or three feet away 
from the plaintiff when he “ spied him.”  Case p.

75 thaVle gave 110 warninS' <Câ  P.
.~4)’ and was g°m g twelve, fourteen 

or fifteen nades an hour around a curve when he 
hit him (Case, p. 76, lines 39-40; p. 77, lines 1-3).

The defendant Knauss’ explanation of his fail-
ure to see the plaintiff was:

Why, yes, I looked, but under the condi-
tions, I  had my side curtain down and the 
curtain is in the center of where I sit, and I 
sat there, and I  glanced out. Well, naturally 
through this mica, or whatever it is, the vision 
is blurred a little. Well, I  glanced out and 
saw nothing. In turning the comer with this

2



m a n  a lo n g s id e  o f  m e  s a id ,  lo o k  o u t, a n d  3™* 
a s  I  t u r n e d  th e  c o m e r  I  k n o c k e d  th e  c a r .

Case, p. 76, lines 8-16.
A n d  o n  b e i n g  q u e s t io n e d  a s  t o  h is  a d m is s io n  

im m e d ia t e ly  a f t e r  th e  a c c id e n t  t h a t  i t  w a s  h is  

f a u l t  t h e  d e fe n d a n t  K n a u s s  s a id :
’  N a t u r a l ly  a n y o n e  w o u ld  t h in k  s o , th e  w a y  
I  c a m e  a r o u n d  th e  c o r n e r  th e r e ,  n o t  s e e in g  
h im , a n d  p u l l in g  th e  c o m e r  s h a r p ,  y o u  w o u ld  
n a t u r a l ly  f e e l  t h a t  w a y  t h a t  y o u  a r e  a  l i t t l e  
b i t  t o  b la m e . I  w i l l  a d m it  th a t .

Case, p. 78, lines 35-40.
O n  b e in g  a s k e d  o n  h is  d i r e c t  e x a m in a t io n  i f  h e  

h a d  m a d e  a n y  s ta te m e n t  a t  th e  t im e  o f  th e  a c c i -

d e n t ,  th e  d e fe n d a n t  K n a u s s  s a id :

I  t o l d  h im  th e  w a y  i t  c a m e  a r o u n d , P r o ^ “ 
a b ly  i t  d i d  n a t u r a l ly  l o o k  a s  i f  i t  w a s  m y  f a u l t  
in  a  w a y .  T h a t  i s  ju s t  th e  w a y  I  p u t  i t  t o  
h im , a n d  i f  t h e r e  w a s  a n y  d a m a g e s ,  ° f  c o u r s e ,  
t h e  c o m p a n y  w o u l d  h a v e  t o  s e t t le ,  a n d  t h a t  is  
a l l  t h e r e  w a s  t o  i t .  T h a t  i s  th e  v e r y  s t a t e -

m e n t  I  m a d e .
Case, p. 72, lines 9-15.

GROUNDS OF APPEAL

T h e  a p p e l la n t  f i le d  e le v e n  g r o u n d s  a f  a p p e a l ,  
b u t  h e  h a s  a b a n d o n e d  th e  f i r s t  a n d  t h i r d  g r o u n d s  
f o r  f a i lu r e  t o  n o n - s u i t  a n d  th e  f i f t h ,  s e v e n t h  a n d  
e ig h t h  g r o u n d s  f o r  f a i lu r e  t o  c h a r g e  a s  r e q u e s t e d .  
T h e  f o u r t h  g r o u n d  i s  p o i n t  o n e  m  a p p e  
b r i e f  t h e  s ix t h  g r o u n d  p o in t  t w o ,  t h e  n in t h  
g r o u n d  p o in t  t h r e e ,  t h e  t e n t h  a n d  e le v e n t h  g r o u n d s  
p o i n t  f o u r ,  a n d  th e  s e c o n d  g r o u n d  p o i n t  f iv e .

I .

I t  is  s e t t le d  b e y o n d  d is p u t e  in  t h is  S t a t e  t h a t  a  
t r ia l  ju d g e  m a y  e x p r e s s  h is  o p in io n  a s  t o  th e  t e s t i -
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many, providing lie leaves,to the jury the decis 
on as to questions of .fact. That the trial judge 

m the case at bar so left the question o f the negU 
gence of the defendant is shown by the languaa-e 
following that complained of in the charge: g g

But it is for you to say, from all the evi-
dence, whether this driver Knauss was negli-
gent, or whether he was not.

Case, Charge, p. 90, lines 29-32.

vs' “ **■. 33 N. J. L. (4 Vr.) 507 
(Errors and Appeals, 1869), Chancellor Zabriskie 
in giving the opinion of the Court, said at p. 512:

It is the right and duty of a judge to 
comment upon the evidence, and in cases 
where he thinks it required for the promotion 
o justice, to give his views upon the weight 

of it, provided he leaves it for them to decide 
upon their own views of it. This is too well’
settled by repeated decisions to be now called 
m question.

In State vs. Hummer, 73, N. J. L. (44 Vr ) 71 4  
(Errors and. Appeals, 1906), J u s t i c e  Garrison, in  
g i v i n g  th e  o p in io n  o f  th e  c o u r t ,  s a id  a t  p .  719:

The motion that it is any part of our 
judicial system that the jury, whether in civil 
or cnmmal ca,ses, must be kept in ignorance 
ot the impression made by the testimony upon 
the mind of the trial judge, is absolutely de-
void of foundation.

II.

The trial judge charged stronger than the re-
quest to charge. The fact that he did not use

material t0 “  n0t

4



***  i f  th e  p la in t i f f  r e c o v e r s ,  h e  c a n  o n ly  r e -
c o v e r  f o r  t h o s e  in ju r i e s  w h ic h  a r e  th e  d i r e c t  
a n d  p r o x im a t e  r e s u lt  o f  t h is  a c c id e n t .  H e r e  
w a s  a  h e r n ia  a lm o s t  in  t h e  s a m e  p la c e .  I f  
t h is  h e r n ia  w a s  n o t  c a u s e d  b y  t h e  a c c id e n t  
th e n , o f  c o u r s e ,  i t  w o u ld  b e  v e r y  u n f a i r  t o  
m a k e  th e  d e fe n d a n t  p a y  f o r  it .

Case, Charge, p. 91, lines 35-40; p. 72, line
1.

III.

T h e  la n g u a g e  u s e d  b y  th e  t r ia l  ju d g e  in  h is  
c h a r g e  o n  t h is  p o in t  a n d  w h ic h  c l e a r ly  c o v e r e d  th e  
id e a  e m b r a c e d  b y  t h is  r e q u e s t  t o  c h a r g e  w a s  m o r e  
a d a p t e d  t o  e x p la in in g  t o  th e  j u r y  th e  l e g a l  p r in -
c ip le s  w h i c h  s h o u ld  g o v e r n  in  r e a c h in g  a  v e r d i c t  
th a n  th e  la n g u a g e  o f  th e  r e q u e s t .  T h e  ju d g e  

c h a r g e d :

T h e  m e r e  f a c t  t h a t  a n  a c c id e n t  h a p p e n e d  
g i v e s  n o  r i g h t  t o  r e c o v e r .  T h e r e  m u s t  b e  
m o r e  t h a n  th a t .  T h e r e  m u s t  b e  p r o o f  o f  n e g l i -

g e n c e .
Case, Charge, p. 89, lines 26-29.

A n d  t h e n  f o l l o w s  f o r  a  f e w  p a g e s  t h a t  p o r t i o n  
o f  th e  c h a r g e  d e a l in g  w i t h  n e g l ig e n c e .

IV.

B o t h  th e s e  r e q u e s t s  a r e  c o v e r e d  b y  t h a t  p o r -
t io n  o f  th e  j u d g e ’ s  c h a r g e  r e la t iv e  t o  n e g l ig e n c e ,  
a b o v e  n o t e d  u n d e r  t h e  p r e c e d i n g  p o in t ,  a n d  b y  

th e  f o l l o w i n g :

Y o u  s e e  b o t h  p a r t ie s  u p o n  th e  h i g h w a y  a r e  
o b l i g e d  t o  e x e r c i s e  r e a s o n a b le  c a r e ,  n o t  o n ly  
f o r  t h e i r  o w n  s a fe t y ,  b u t  f o r  th e  s a f e t y  o f  

o t h e r  p e o p le .
Case, Charge, p. 90, lines 36-39.

5



F u r t h e r m o r e ,  th e  t e s t im o n y  a d d u c e d  in  th e  
c a s e  d i d  n o t  c a l l  f o r  a n y  e la b o r a t e  d is c u s s io n  o f  
r e a s o n a b le  o r  e x t r a o r d in a r y  c a r e .

W h e n  th e  t r ia l  ju d g e  h a s  s ta te d  t o  th e  ju r y  
in  c o n c r e t e  t e r m s  th e  le g a l  p r in c ip le s  a p p l i c a b le  to  
th e  c a s e ,  i t  is  n o t  e r r o r  f o r  h im  t o  r e fu s e  t o  c h a r g e  
th e  a b s t r a c t  p r in c ip le s .

Her&ch vs. N. J. St. Ry. Co., 67 N. J. L. (38 
Vr.) 574, 577. Errors and Appeals, 1902 
Dixon, J.)

V.

W h e t h e r  a  t r ia l  ju d g e  w i l l  g r a n t  a  m o t io n  to  
s t r ik e  o u t  t e s t im o n y  t h a t  h a s  b e e n  r e c e iv e d  w it h -
o u t  o b je c t i o n  is  a  m a t t e r  o f  s o u n d  d is c r e t io n  a n d  
is  n o t  g r o u n d  f o r  r e v e r s a l  w h e r e  a n  a b u s iv e  u se  
o f  s u c h  d i s c r e t io n  is  n o t  m a n ife s t .

In Clark vs. State, 47 N. J. L. (18 Vr.) 556 
(Errors and Appeals, 1885), J u s t i c e  R e e d ,  in  g i v -
i n g  th e  o p in io n  o f  th e  c o u r t ,  s a id  a t  p .  5 5 8 :

T h e  r u le  is  e s t a b l is h e d  t h a t  c o u n s e l  c a n -
n o t  t a k e  th e  c h a n c e  o f  t e s t im o n y  m a k in g  in  
h is  f a v o r ,  a n d  i f  i t  h a p p e n s  t o  b e  a d v e r s e ,  
th e n  in t e r p o s e  h is  o b je c t i o n .

In State vs. Hummer, 73 N. J. L (44 Vr.) 714 
(Errors and Appeals, 1906), J u s t i c e  G a r r is o n  in  
g i v i n g  th e  o p in io n  o f  th e  c o u r t ,  s a id  a t  p . 71 7  r e la -
t i v e  t o  Clark vs. State, s u p r a , o n  t h is  p o i n t :

T h is  c a s e  a n d  th e  r e a s o n in g  u p o n  w h ic h  it  
w a s  f o u n d e d  h a v e  b e e n  f r e q u e n t ly  a p p r o v e d  
in  t h is  c o u r t .

a n d  a ls o  (a t  p . 7 1 7 ) :

T h e  r e a s o n  f o r  th e  r u le  in  a ll  th e s e  ca s e s  
is  t h a t  th e  o p p o s i t e  c o u r s e  w o u ld  e n c o u r a g e  
c o u n s e l  t o  r e f r a in  f r o m  o b j e c t i n g  t o  q u e s t io n s  
m a n i f e s t ly  i l l e g a l  u n t i l  h e  c o u ld  e le c t ,  a c c o r d -
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ing to the answer made for or against him, 
whether he w ould acquiesce in such illegali-
ties or move to strike out the completed testi-
mony.

It is respectfully submitted that not any o f the 
grounds o f appeal is well taken, and that the 3udg- 
ment should be affirmed.

Plainfield, N. J., November, 1916.

IR V IN G  KU N ZM AN , 
A t t o r n e y  f o r  P la in t i f f -R e s p o n d e n t .

W . S. AN GLEM AN ,
O f Counsel.
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