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BY 1.I1HE COMMISSIONEH: 

This Js an appeal from the denial of an application 
for plenary retail consumption license for premises located at 
the northwest corner of Del.s.vva.re Par~way and Millman Lane, vVildwood 
Villas, Lower Township, Cape May County. 

In May 1937, appellant filed an application for a plenary 
retaJ.l consumpti.on license, stating that her premises would be 
used as HHestaurant Cafe & Bar." This application was denied on 
the ground that the license sought could not be issued in view of 
the follov7lng limitatJon of the nw11ber of licenses in force in 
Cape T1!1-ay· County: 

Hin muniCipali ties WhE;re licenses have heretofore been 
issued, there shall be no more Plenary Retail Con­
sumption or Plenary Retail Distribution licenses 
issued in' any such municiiJali ty of Cape May County· 
until the number of licenses outstanding in each 
class in each respectj_ve municipc:i.lity shall be less 
than the number in r~xistence on the effective date 
of this rule, except to bona fide hotels, and res­
taurants ns defj.ned in the above revised Act." 

Appellant evidently understood that although her prem­
ises were ad;ni ttedly being operated as a bona fide re~-Jtaurant, 
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the license could not issue µnless they w~ffe also c:)nducted 
as a hotel. Accordingly, she filed a new application in June 
193i in ~hich she stated that her premises would be used as 
TIHotel Restaurant & Barff. This applic0.t:Lon was likewise 
denied. The present appeal is from the second denial, no 
ap~e~l hnving been taken from the firsto 

Respondent advo.ncE=;s a prelimin3.ry contention the!.t the 
2ppenl should be dismissed because it was not takon within 30 
days after notice of the first denial. Nmrhere in the statute 
is there nny provision vvhich precludes an t:1.pplic2nt from filing 
more thc-m one ap?lica ti on r:nd und<5 .. f S.:ectt'f";n 19 he may ai)J)eal 
from any pnrticul2r denial vvi thin 30 dJ.ys r:~fter notice thereof. 
The present appoal was pro~crly t~ken within 30 days after 
notice of the::; action sought to be reviewed, i.e. the second 
denial. Respondent's preliminary contention cs.nnot, therefore, 
bE~ sustained. 

At the. henr ing considerable t E;Stimony was introduced 
by the nppellant to prove th~t her premises are now actually 
being oper~ted as n hotel. It was established that subsequent 
to t,he filing o:( thi:.: first D.:Jl-:Jliczt.tion, the trade name "Bay 
Vievv Hotel" wc.:i.s adopted t:i.ncl 2 sign bc~ring th::·.t name we..s erected 
on the exterior of the premises; a hotel register was j_nstallcd; 
nnd stationery boering the name 11Bay Vic?-w HotEd" vms iw:ide avail­
able to guests. A8~ellant testified thnt there are 11 bedrooms 
in which 22 persons· can be o.ccommodnted and that on several rt.~­
cent occasions she ha.s been required to turn pc::oplc c:~way bees.use 
all of the o.ccommodations vrnre t2ken. 

It may be that the foregoing is sufficient to indicate 
that the premises have been converted into and arc now actually 
being o:Jere. ted 2.s a hotel. However, ~10 determina tJon on t.h.is 
issue need be made. The limitation upon which the denial was 
br:.sed expressly c:;u.:)mpts Hbonn fide:: hotels, ::~ncl restaurants". 
Properly construed, the exeru~tion is not confined to promises 
operated both as a hotel nnd restaurant, but extends to premises 
operated as a restaurant as well as premises operated as a hotel. 
Since appellant's premises «J.re admittedly operated as a boi1a 
fiderestaurant they are not affected by the limitation. 

As a further ground for the denial of the application, 
respondent's c=u1svvcr :~~sserts that thi::::re a ro r,. sufficient number 
of licensed premises in the yicinity~ The evidence indicates 
thst the winter po?ulntion of Wildwood Villas consists of 
rLp)roximt:.1tely 200 .families ~~nd the summer popul::::.ti'-m is between 
5000 G.nd 6000 ~eople. There is no other hotol or restaurant 
(except a diner which is a mile away from appellant!s premises) 
c:mywhere in Wildwood Villns o.nd the nearest licensed }Jlace of any 
kind is four blocks di.str.~nt. Many residents of WiJ.dwood Villas 
testified th2t the granting of the license sought would serve an 
affirmative public need. In view of the foregoing, it is evident 
that th1:? e.ssertion that there are a. sufficient nlm1ber of licEmsed 
premises in the vicinity is unfounded in fact. 

One remaining question,· which vms r a:ised not by the re­
spondent but by obji;:.~ctors who :~.ppe;:ired n.t the hearing on ,al!peal, 
requires careful consideration. They advnnced the contention that 
the R)pell2nt h~s not been a resident of New J0rsey for five 
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years continuously preceding the filing of her application artd 
that consequently she is disqualified, under the provisions of 
Section 22 of the Control Act, from obtaining a license. 

Ap·rJellant was born at. Rio Grande, Cape May County, 
New Jersey, and her continued residence thereafter within New 
Jersey until 1933 is not questionedn She testified that early 
in 1933 she sold certain proper~y om1ed by her, took up resi~ence 
with her sister at Green Creeks Cc~pe M:~y County, since that date 
has 8Venly divicfed her time (exclusive of winter trips to Flori­
da) between her sister's home in Cape May County and her daugh­
ter's home at #412 Elm A venue, Up:)er Dar by, Pennsyl vo.nia, and 
now rcsiclE::s at· the premises in Wildwood Villas which are sought 
to be licensed. She further t~stified that she considers and hns, 
at all times in the past, considered New Jersey as her homee 
A,pellant's sister, Millicent Hemmingway, testified that her home 
is considered by her sister as her om1; thot h0r sister has had 
a room there since she sold her property; and that her clothes 
are kept there. 

With a view towards establishing that t~~)pellant ts 
home was in PeD.i.Ylsylvania rather t.hnn New Jersey, the obj cctors 
produced a letter from the County Commissioners of Delaware 
County, Pennsylvania, certifying th?. t the o.pl)ellant had been 
registered in tha.t CoUi.rity for the years 1934-35 and 1936 and 
introduced evidence that in 1931 appellant had obtained Penn­
sylvania license plates for her automobile, giving her daughter's 
address in Pennsylvaniaas her residence. With respect to the 
matters certified in the letter, appellant testified that she 
never registered personally and never authorized any one ·else to 
register on her behalf and it is not suggested that she ever 
voted in Pennsylvania. In explanation of her conduct regarding 
the license plates, she testified that she purchased her auto­
mobile in Allentovvn, Pennsylvania, be ca.use she received a better 
trade-in and gave her daughter's address because ~he was obtain­
ing a Pennsyl van·ia license. 

The word "residence n as used j_n the Control Act, 
means "domicile" or the place where a person mRintains his per­
manent home to which, vvhen he is absent, ht¥.: has the intention of 
returning. See Re Conover, Bulletin #16, Item #4; Re Orland, 
Bulletin #149·, Item· #61

• Temporary and even protracted absence 
from the State will not effect loss of domicile if it be accom­
panied by the.intention presently to return,· i.e. the so-cnlled 
&nimus revertend~, See Re Osborn Bulletin #174. Item #Jd· Re 

----····~-······ ·' . ' -C . r:: 3 B l' . J.1 1 1 s -··..)... u · - R -, . .i B 1 1 t . -LL ·1 n .. I t . ase o, u ..1..eCJ.n 1f.J..r....,, li.,em :;ro; .. s~-.,.LC?~~.:~sr, u ..... 8 .in 1:· __ ,.,,o; . em 
#3. Notv.rithstD.r.-:-~u1g such Z·'hscmi:e; 1..he origina_l dornic_i'.lcJ' once 
established, is ::-1rcswr.c.~ t.) contir.i.u.0 untj_l a nevt dotlicilo is ac­
quired. C2dYv2.~-::l~:_!:_ V~2 __ 39:,:i_1.~.-~-l.ci lo N«.J .L. 13$ ·'.($\1.d~·- Ct. 1840). 
And the burci.ei1 o:::· est.rib.L5.sh~n[; that a Dersc).n hc.ts":'.chc:.nged his 
domicile res C.s upor: the persons making L suc:h._.:,~i·s':~r~i;t:i'q~i. See 
Briggs vs. St~=mton, 8 N .J .Misc. 363 (Sup}·::.q.t·:;;.::J;;;~q,Q'}f;;:Where the 
Court said: · ·<: ·::·.· ·· ·.:.;···' · <.:-": '·:. :~ · 

"His prior residence bl~ing 
presumed to continue until 
the burden of showing that 
asserting it, in this. case 
Council." 

concluE?ively shoym, 1t ~.s. 
shov\r~ . .t'o haye cha.hg:ed' 'aiid 
i·s '"norma1ly on· 'ths i1cirtie··s: 
·his·· tidver·s·artes in Hie · 

. . ' . ' - :·~ . ' . . . ' 
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Hence appellant's domicile, which was admittedly in 
N0w Jersey in 1933, must be deemed to continue in New Jersey 
unless the evidence affirmatively establishes that sinN; that 
time she has transferred her domicile to Pennsylvania. 

The question of residence is largely one of intention. 
This clo8s not mean that the question is to be necessarily decided 
accordingly as a person avows or declares a given place to be his 
domi2ile •. Such a declaration, it is true, is entitled to great 
weight and, if his words are supported by his actions, might be 
conclusive. But the actual intsnt, if kept secret and not dis­
closed. until some self-serving oceasion presents, is not dis­
posi tive. What governs is the reasonably presumable intent to 
be deduced, not only from what one says, but also from what one 
does. Actions often speak louder than words. What counts is not 
intent i:n the shadows but rather mental resolve illumined by 
~ ~ aeeQs. 

· In the instant case, a~Jpellant de~lared the .. t shE.-; has 
at all times considered New Jersey as her pe~anent home. Her 
actions support rather thc.n belie her words. She was born here 
and lived here all her life until she sold her propt~rty, where­
U_[)on she has actually lived much of the time with her sister in 
this State. True, she has not been continuously present ln New 
Jersey. But that is not a requirement of c1omicil.o. One may 
hang u:) his h2t wherever he pleases but his hurne remains constant 
uptll he h1mself changes it. The fact that appf:llant has divided 
her time between her sister in this state and her daughter in 
anothBr state is evidential to be sure, but does not constitute 
even a prima facie case of a change of home. Her visits to her 
d2 .. ughter in Pc:nnsylvonia are in nowise inconsistent vvith the re­
tention of h~r home in New Jersey where she spends substantially 
half of her time. Her New Jersey residence continues until the 
contrary appears. Acts consistent with a transfer of residence 
are not of themselves enough to effect such a transfer - to 
achieve that result they must be inconsistent with anything else 
except such traqsfer. 

A helpful t:_nalogue ls found in the Coupt·tf; administra­
ticm of the doctrine of vicarious liability by a master for the 
actions of his serv2nt or of a ~rincipal for the acts of his agent, 
say of a third party who has temporarily hired a t El..xf opc~rated by a 
dri vc;r furnished by. the c.s.b company. The rule is t~stablished that, 
as long as the employee is following the business of hts general 
employsr in the service rcmd(::red to a third party, there will be 
no inference th.at th€ servant hn.s become the employee of the third 
pnrty unless command over the Gmployee hns, in fnct, been sur­
rendered by the general employer and the mere fact of a division 
of commanC or control is not an inferenc2 of such a surrender. 
Charles vs. Barrett, 233 N.Y. 127, 135 N.E. 199 (1922); Cattini 
vs. bmeri6an Railway Ex~ress Co., 202 App. Div. 336, 196 N.Y.S~ 
10 (19~~2) ... 

So, in the case of residence, once it is established, 
it stays put - it continues until abdicated or surrendered and 
the mere fact that one ts time is divided in living with one's 
dc~1J_ghter instead of at oner s own home, cloes not cr<::::a to an infer­
ence of surrender. Without a surrender of the New Jersey residence, 
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there is no such thing as a transfer of residence to Pennsylvania. 
The law allmvs her but one legal domicile at one time$ 

..... 

There remains to be considered the batter of her voting 
registration in Pennsylvania. How that came about is not dis­
closed. Ap~ellantts testimony that she herself never registered 
ther(~ and did not authorize anyone else to do so is uncontrndicted .. 
If she had voted in Pennsylvania, that vvould have peen a mattl:ir of 
gravest concern, but no such :;1roof has even b~en attempted. This 
po.int, therefore, falls of its own weight. 

As regnrds her purchasing an automobile in Penn­
sylvania and giving her daughter's address as her Pennsylvania 
residence, such evitlence is of real moment. Standing alone it 
does create an inference of residence in Pennsylvania. It cer­
tainly requires explanation. But the explanation has been given, 
viz: that the use of her daughter's address was merely for the 
purpose of facilitating a better· bargain and withJut reference to 
where her ~)crmerwnt home might be o Her conduct is not irrecon­
cilable with her explcination. Her action intaking out a Penn­
sylv<::.nia license and stating her "residc.:ncen to be in that State 
is consistent, to be sure, with residence in Pennsylvania. But 
it is not inconsistEmt with anything else but residence there. 
In other words, no transfer of residence is eff0cted unless that 
is the only conclusion of which the fflcts are f o.irly susceptible. 
The trouble with res]ondent's case is that the act relied on may 
or may not indicate int(:mt to change comicile. It is susceptible 
of more than one inferenc0;. It is equally consistent vii th actual 
residence still retained in New Jersey. For laymen, unlike 
lawyers, are not conscious of using edged tools vvhen they speak 
of trresidenceH. Most folk, if D.sked. what they meant by the 
quoted t0rm, would answer ttthe place where one lives". Hence, 
in ordinary use, it may signify a place of temporary sojourn just 
as much as a pe:rmanen t home. The term, therefore, in its common 
acceptance, is ambiguous. That of itself makes its use susceptible 
of explanation. It is common knowledge that college boys and 
girls often tGke out nutomobile licenses or driver's cards in 
the State where the college is loc2tcd and other than where their 
parents live 2nd thereu~on declare thci~ residence to be the 
college dormitory or a fraternity house. They regard residence 
as a place of address; a ~lace where they can be found; the ~lace 
where they prusently dwell even though they have no intention of 
rerns.ining there permanently. If asked where their home was .or 
the technical meaning of residence were painstakingly n.nd cle2rly 
ex~lnined, their &nswer would probably be radically different. 
So business travelers, ·time and agai~,whcn registering mail or 
personal presence state their residence to be the store, the 
factory, or the office. The ·world in g cneral docsn' t pause to 
drnw fine spun distinctions about residence, but treats the term 
as if it meant not much more than address. 

So this 2p~ellant getting a new car in Pennsylvania, 
and na turc:.lly anxious to drive it 'Si thout delay o.nd with her own 
iJlates, takes. out 2 Pennsylvania license. Her appnrently thought­
less rwt of sta.ting a Pennsylvc-mia address as her residence cannot 
be isolated from all the othLr f2cts in this case and made to 
serve as a solemn, <1is:Jositive, and unrebuttable declaration that 
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she was changing her home from New Jersey to Pennsylvo.nia. 
The momentous decision she made that day was to trade her 
car, not to transfer her residence. She did intend to 
change her automobile b~t I find no intent to change her 
h~mc. Her incidental and apparently inconsequential act Qf 
filling out an application for n Pennsylvania motor license 
is, at the most equivocal. Her GX}Jla.nation is consistent with 
th::.' ,lcgr1.l ~~resurn-:1ti 1:.:>n of her continued domicile in Nevv Jersey·. 
The burden of :;rouf on the parties asserting the ci..>ntrary has 
n8t been sustained. 

I therefore find that, U)On the present 
recor~, ap~ellant in l~gal contemplation has been resident 
within NGw Jersey ~uring the requisite period. 

The e::.ction ,Jf respondent is, therefore, 
reversed. 

Resp0ndcnt is directed to issue the license 
as D~pplied for o 

Dated: December 7, 1937 

D. FREDEHICK BOHNETT 
c.:munis sioner 

2. TOILET PREPARATIONS - FINGEh WAVE LOTION - NO STATE LICENSE OR 
PERMIT REQUIRED FOh PUhCHASE AND USE OF ALCOHOL IN MANUFACTURE 
OF 10ILET PhEPAEATIONS UNFIT FOH. HEVEhAGE PUEPOSES - EEEEIN OF 
EVE AilL THE QUINCE$ 

Dear Sir: 

Would you please send ~e some inf0rm2ti0n 
reg:~.rding the ~:mrchast:; uf 2.lccihJl for my uwn use. Vfo 
w2nt t") mnks Jur ovm fingEn'-waving 10tion from quince seed, 
·which rcc~uires a certain amow'.1t . .:Jf ·'llcohol to kee::1 it from 
turning rancid. 

We h~ve been ex~erimenting with ~reserve 
-~)ouclrc, but after using it wo f(~und it leaves a ~Vhi te 
sediment on the hair. I believe if this were replaced with 
alcohol it woulel -;-n'')V(~ :Jtht?;!T'YdS8 nncl also SfJeed u~; the 
process ~f drying thG hair. 

Mr. Jose~h J. Daring, 
l\:r ·1-~ +' ·--· ·1· r B · · !:111ty c 1·1 ·" ,.1 ···- E~ J.vic,.y .J. •. :<. _ . ~.::c.:, · u l1 ,_. ·) ··,, 

Tvfcst N~::v\' Y0rk.? N. tT. 

~1Iy cle~r Mr. Darj_ng: 

Yours truly, 

Jose~h J. Daring 
Mayfair Benuty Shop]e 

December 9, 1937 •. 

No license or ~)ermi t is rcquirec~ unJ.er the 
Stc:.t0 AlCl">hJlic Beverage Control fJ~t for .the :rnrchc-.. se ur use 
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of alcohol used in the manufacture Jf t:.Jilet ~Jre~~)ara tic)ns ·when 
such )re :Jara tions are unfit in fc:.tct for bevc;rngc ~-mr~~Josos. 

If, thereforo, the l8tion a la quince is to be 
used -.Jnly to set the wave ::Jr hold the curl end is un:)alatable, 
as it s~unds, you need n~ license or permit t0 m&ks it or to 
buy the alc-~h:;l to ·1rcservc it, S:J fa.r 2s the State is c,_m-
corned. · 

But there are Federal rules nnd )Grmits involved if 
denaturcc~ alc.JhiJl is usccJ .•. So I suggest that you talw U) 

this ~hasG of th2 matter with the Federal Alc0hJl T2X Unit, 
P~st Office Building, Ne~1rk. 

Vory truly yours, 

D. FHEDEHICK BUHNETT 
C :~n:nmis siuncr 

·3. SPECIAL DISPENSATION - CHRISTMAS PUNCH FOR THE S'VVEDES - THE 
OPEN SEJiSON ON GLOGG STAHTS· THE DAY BEFORE CHnISTMAS -
OTB.EH\JISE SPECLiL PEH;vIIT n3 NECESS/ihY :_i'OL CONCOCTION. 

Niels Dahl, 
Clifton, N. J .. 

Doc:tr Mr. Dahl: 

Dec0mbcr 9, 1937. 

I hc.ve your lctt(:;r 0f December 3 wherein you re­
quest ~1ermissi(m to sell "Svvec~ish Glogg" under club license 
of the New Jersey Vasa Home, Inc., 2t a Christmas )arty to 
be cun~uctsd 0n its licensed pr0mises at Budd Lnke on 
D8cembcr 19, 1937. 

Last yoar 2t abJut this time, I ruled that 
"Swcx~ish Gloggn could be mixc"cl, boiled D.nc; (~~is:xmsed during 
the )erL>el beginning Jn,~ dc..y beL)rc? Christm2.s o.nd cn(~ing on 
Ne~ Y0nr's Day 2t midnight. In Re Th0rngroen, Bulletin 154, 
Item 1. 

Thu same dis·')~:_;ns::-.:.tion ·will be 1n force this yf:ar. 

In view· ·:Jf ths fact that your Christrne:~s ·:;arty is 
t,_) tD.ke -,)la.ce bcf.~n·(= th.; ,yJon s0:::i.s.m ·)n Glogg., it v.,·ill be 
necessar~ for the club tu ~pply for a s~eci~l Permit costing 
f 10 • O 0 for the o cc ~:ts i..1n • 

Very truly y,_;urs, 

D. FREDEHICK mJumr:rT 
C.-..:mnnis sioner 

4. LICENSEES - EMPLOYEES - QUJ\LIFICi~'rION - EFFECT OF LOCLL LEGULA­
T'IOl\J FOEBIDDING FEMALES TO TEND BAH OH SERVE ll.LCOHOLIC 
j3EVEHAGm3 hJIEHE THE PRINCIPAL BUSINESS OF THE LICENSEE IS THE 
SALE OF i~LCOHOLI C BEVEEAGES. 

Miss Grace DangErio, 
Ncwo.rk, N. J. 

Dear Miss Dangeri0: 

December 9, 1927. 

Your letter inticates that you have been a life-long 
resident of New Jersey and are Jf age, If this is true 2nd you 
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0 .. re not ' .. ~isc)W'-lificc.?~ othcrv:ise.~, Y•JU are qualifieG. t'.) be em)loyed., 
SJ f~r ns the State laws are c~ncerned, by a licensee is a wait­
ress, en·.·-~ as sucJJ. y.:.~1u h.:1vc ful1 right tu sell or serve:-J (.:.lcoh:Jlic 
buvoragc'S Ln· Y·~mr ompl\)yc:;r. 

But there is a local regulatiJn in Newark which.may 
have some bearing on y ,ur c2sG, ~11 de)en~ing on what the 
~~1rincl.y.ial bu.s:incss :if y ·;ur ~1re:;scnt em~;loyer is" Thj_s occurs 
bcc:::usc th<2 Newark B':"Jar<.:. -Jf Alcoholic Bevc~rage C:mtrol bas 
ad ·:y_-Jte;c~:. ~-t regu.lation ':n·:.:)hi bi ting the emT.)loymcnt of n.ny female 
by ~ licensee to tend bnr, sell or serve alcoholic beverages to 
p,~:.tT;c.Jns, vvhs;r0 _ ___t_hc~.-=rr.incL:.ial ·business _is the sale of _alc0hoJ_ic 
b·JVCI'Cl208. 
~--·--~-... ~-

Hence, if the :1rinci1)al business of thE~ W. J. Z. Long 
Bc::J:· & G·rill, ~506 S~·~ringfiGl:.J. Ave., Newark, N. J., is the sa.18 of 
a1c·~;}:h>lic beverclg2s, yuu CCi.Yl be:: em:·1loyecJ. ,'::Sa waitrcs;_:; there, 
but your ~uties as such must be confined t~ the sale and service 
.Jf f'ooc~.s c.n(L 11.')n-e.lecJh~.1lic b(·-vc~rE~.ges. 

If, t8wcv0r, th~ ~~inci~al business of yuur em)loyor 
is ThYt th:..: s.:).lE.' ,)f ale :JhcJlic bcverag0:s, them the. l.Jcc~l regula ti:.m 
w·~uld - not a ~!~.JlY tc) you. 

Whether ' .. :r n~)t the W. J. Z. Long Bar & Grill comes 
within the~- above mcntJ..:n!.~c'.. rcgulc.: .. t:L--:)n rnuy be~ clr~tcrmirwc: by 
c :xrmmnic:_.ting vd th the Newark Bc.)arcl ,Jf i1lc·.)h1-;lic Dever age:: 
CJntrol, City Hall, Newark, N. J. 

HAHLY OHLNSKY, 

-vs-

CITY COUNCIL OF THE 
CITY- 01" 1T-tEHTON, 

Hr:.::s)onCcnt. 

• • • " 'l • • • 

\ 
) 

) 

) 

) 

) 

) 

Very truly yours, 

D. FRED.EHICK BUHNETT 
C·::mmis s i oner 

ON t1.PPRAL 

CONCLUSIONS 

Ge:orgc Pellettieri, Eso., Attornc::y f JI' A~-;}ellnnt 
Aclc)l)h F,. Kuncc:1 , Esc.~., .Attorney fen· RGs-;:-Jondent. 

BY THl!~ COMMISSIONER: 

A~~cllant 2p~e&ls from GGnial 0f transf0r of his 
)lenn.ry rct~d1 distribut5.un Llccnse froi.n ll1izs E3st State 
Strc(.t to 632 Stuyvcs~.:nt tvenue, Trent.__m. 

Respondent denied the transfer because there are 
sufficient lic0ns2d ~laces in the vicinity and ~ecRuse of a 
:-Jo.lJ.cy !:<~.0~1te( not to issue c:my further licenses in tho 
w~stcrn section of the city. 

The evidence shows that there are twc licenscd-~laces 
novv t::;:x1sting on Stuyvesnnt AvenuG; .. Jnc::, licensE:cl f:.>r cDns~m:~:tion, 
o.bout 1!50 feet east ',Jf tht.: )remiscs in question ::md thu ·Jthcr, 
li.ccnsed Ln ... (::.istribution, abuut three bloc1rn west therbof. Both 
of these ~l2css were originally licensee before the 2lleged 
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The evidence shows also that the City Council, in 
A:n·j_l 1935, ac~o:)tcd a ;)olicy not to issue any new licenses 
or tr~·)nsfer .:t.ny license t.) ~wcmises in the: western )c~.rt ()f 

Trenton, nmnoly, thr.-~.t :1orti0:n of the city to the we; st of 
Cr1.lhoun Street and Pennington iiVonuo. 

The right to transfer is not inherent in the license. 
VaQ_J3chi-?.l....Qk v~. Howell, Bulletin 120, Item 6. The burden ·~)f 
~)roof t(i show that the I'E.)fus2.l 'Ne.s 1m~n'opcr is u:;:>on e.-::»~1elle:\nt. 

The Dnly rc:ason a,-:nellant seeks the transfQI' is 
because his rent has been raise~ Qt bis ~r0sont licensed 
--n .. 0 -mi sc-~s ~nr bec---~us-:) h-Lc f..--•V1er ~J-·Fns ti·y•'" ·yrr-r.ni'"'ec:; to which \_, - _. c.. ...t ~ ( . t; -· - ;::,) (. .. 1,.. ~..... • '" • " J .J. 1...... .i ••• .._.... ;,) .. ..._, -

hG sec~ks transfer b His evh~E:nce as t'"'i nsccs~~ity consists 
of a pc ti tLm Vv"i th ab()Ut 100 n~~.mes uf .-x;r:3nns whcJ stntc they 
have n:) objectLms t0 th€: tr2nsfcr sought ( ~3tr~yvcsa:nt J!.vcmue 
is a mixed business and resic;.cntinl street Pn( r1?.ny residents 
.)f the neighborhooC: have objccte(::. t,1 the trr.msfer. 

The ~:-;resent existing ~laces a:):)c:;r:n· t1..) be adr;:;quate 
t::) t8.ke cr..rG of the nends )f j~)ersons residing ne.::i.rby and 
the ~-:iolicy ado~)tt:~d in f.<n·il 1935 has been enforced. 

Under the circw11ste.nces of this cci.s0;, c::Y;ellant has 
f ···i·1-:-~f! -+-.J s 1r'1•·•1 rr t}·1at +'·1·:·.·v.::-, i·s 11'::.p(~ f 1J"'" ''D·'+-.1·1°1• li·c~\rJ_1s·-"(" -,l·::ice) -- ·- ·• \.;;: . .. v . •· v V V • -'- C: u .L \:.. •• L \::, , \::;: ~ ··'- · ..L • .• , V l, _I_ \:.:; t..-- \;__. .<. .i.·' cc 

in this section or that thi.:: :;olicy n.(~~(_l)ted is unrensonable:;. 

The actiun ~;f res1)ondent is, theref,Jre, affirmccl. 

Datod: December 11, 1937. 

D. FREDEHICK BUHNETT 
Commissi ~mer 

6. MUNICIPAL ORDINANCES - SCOPE AND EXTENT OF LOChL PhOHIBITION 
\~HICB 1vLiY :dE ENACTED. 

Morton C. Haight, Es~., 
Pitman, H • J. 

My dec;,r Mr. H.:::dght: 

Dece~ber 9, 1937. 

I havG before mu the ~)I'·)~):JseC:~ 1Jr.~:~ino.nce concerning 
nlcoholie bcNernge:s for the B1.")rough ()f ~)i trn.:.m which y·.)U h2ve 
submitte~ for my·a~Jrov2l. 

I n0te that nu retail licenses for the snle of 
alcoholic beverages h2ve beGn issucC in the BJrough of 
Pi trn.:m. I tc_:.kr. it, there·f()l'e, that it is the Council's tl1ought 
that all retail sales of 2lcoholic beverages shoulC be 
--)rohi bi tecl. 

Our ~resent Alc~holic Beverage Control Act c0ntera)lates 
.:1 c011r-irc:hensivc scheme:' of control of' the lic;uor tro.ffic. 

It :wovL~es in Section 37 tho::. t munici·~Jnl g JVerning 
bJdies shall have the .1~wer to ~ake, enforce, amend anC re)eal 
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such orc~inaricc~s ;1s they may <~_eem necessary t 1) ~Jr1-3vc-mt the 
iossessi~n, srle, (istribution and trans~ortatlon of alcohJlic 

bevc:;ro.ges in vi·'Jlatiua of the Act. 

H0ncc, e .. ny enactnwnt that the-:: Council may make v~-i th 
res,·:iect tiJ alcoh0lic bcvorage.:s should be drn.wn in such wanner 
tllst it fc.lls within 2nd carr ics out tht:: ~~mr~Joses :_:;f the Act. 

In c~iverging from the statut_jry language, it may b(::: 
tk~t in some res~)ccts you have assumed more poi.iv-er than the 
stntute::: grc::nts; j_t is :Jbvious that in ,ythers yuu have cxerci.sccl 
loss. You will better ~rovide the Borough with an ordinance 
w~ich will afford the greatest vrotection ~ossible, as broae 
in sco~e as the statute allo~s, yet not overste)~ing the 
limits of y0ur auth8rity, by . using the statutory languageo 
I offer for yJur consideration the following: 

fllJ,) :x~rs,:m sh2.ll ·_;ossess, sell, distribute ,)r 

trans)ort ~~vi thj_n th(; E r·)ugh 1.)f Pi tm2n any 
alcoholic bev2r2ge in violation of 'An Act 
Concerning Alc-.:;h::ilic BGvGro.ges' ~;assecl Dcc~~mber 
6, 19~)3 as amenc_ec:~ .:-m(~ su~)~:jlernentec~." 

Ac.lcl t·:; thi.$ J.l. '!Ur SectL_m 5, vvhich ;JroviL1t':?S )C:rn:tltics 
f~)r vi,Jlati.)n, and ~)12cti_1)flS 6., 7 .?..nc~. 8, the saving c1?.use, 
the rl....~lecclcr, and the effecti vc cl[:.'.USG, res :.;ectively, r:~nd 
you will h~ve an ~r2inance as com~lete ~nd com~r~hensive as 
the s ta tu tE~ Qllows. · 

It will ~-,rohibi t tht:: retail sale of c:1.lcoh~>lic 
beverages in Pi tmri.r:1 (your original SoctL:m 1) beccH1se unc~er the 
Act all such sales are ~-:rohibitel:~ unless .::t license has first 
been 0bt2inet, 2n~ as you are not fixing retail license fees 
or ~>l" .. .JVL.~ing for t.h(::: issuance of such licenses, th) such 
licenses can be issuec: f,JI' ·rJrcmises in Pitman. ML)reover, there 
is ru :·):JWer in the Council t0 :-k:rmi t th(~ unlicensed 32.le .. )f 
,?.lcuhoj_ic bcveI'ages ·1ursur.nt t~ (~octor J s -;-n .. escri"·)t:l:)n. Duly 
regi;:~tc;r,:::;d druggi~.;ts anc l1h2rmac1.sts mny ~~1urchasE: and. sell 
2.lc..Jl1olic bc:.vGr2_g1::.s for the C·Jm~:L-und.ing of ~:-irescri~_~tions unfit 
f.,.n" use as beverages anl_:. sf_;ll sttm2 v:i thout ci. licenss, but tht/Y 
illay not sell alcoholic bever2gcs as such either in original 
cont~incrs or by ~he gl&ss exce~t under a licensG obt~ined 
,-mrsur::nt t 1

) the J~ct. See in the Control .t\ct, Secti0:1 26 as last 
arncn_~·_ E;::;_ by Cln ::it er 85 _9 :J. L. 1934 .. 

'T'} 1 • b ' ~ . ' + • t ' . " b • 1 1 • D ~K pr~n1 i~iun nfa1ns~ main ~1n1ng a n~use ~r u1 ~1: g 
wherein alc~hJlic beve~ages are sol~ (y~ur original Secti0n 2) 
is rut vii thJn y ,~mr st(.ttut~n·y authority. The )~)wer to ~)rohibi t 
snlc or r)ussessj .. :m in vi1.Jlation ;Jf the Act fully p1'otects yuu 
in ::my event. 

The or~inance ~oing b~sed on the Act, the terms used 
therein assume the meQnings given them by the Act.. Hence, no 
necC for y.)Ur original Section 3. 

The provis:Lm1 C":i.llowing· the )OSsessi,:_;n i_;f alcoholic 
beverages in )rivate dwFllings and their use for the con­
surn-_;tLm of the .:.wmer thereof anJ his family (y.-.:>ur ·.Jriginnl 
Sccti~n 4) is covered in ths Act by Section 2. The Act, in 
f~~ct, is br\.>ac:~er. It (\)esn't c .. :mfine much lJrivate consurn~1ti:Jn 
exclusively to the owner and the resident members Jf his fawily. 
It ls broa(~ Em·:rngh t:. 2llow him t .. ) give a drink t0 th:) SU frit:mt~:s 
anct relatives who do not reside with him. 

Very truly yours, 

D. FREDEEICK :DURNETT 
Commissioner 



:OUL.LE1'DJ ~;20 ~:>HEE'I 11 

--? 0 COl'iIBIN.h.TION SALES - DEFINED - THE TERlVI IS NO'.I' APPLICAJJLE ~·dillLE 
SEVK.AL UNITS OF THE SALfil THING .AHE SOLD EVEN THOOGH A LUMP 
Sl.Jl'v1 IS CHAHGi~D FOL 1HE LOT - HEREIN OF 15EEH AT TEN CENTS A 
J30TTLE OE Tl-IEEE FOH A QUARTER. 

co.~vIBINI.TION SALES - T.flE HE.ASON FOR THE hULE - THE BAIT IS TliE~ 
HOPE OF GETTING SOMETJING FOE NOTiUNG on FOE VEHY LITTLE -
Tffi·~ PHACTICE IS AN UNDUE STIMULATION TO TliE CONSUMPTION OF 
ALCOHOLIC BEVEI~GES. 

COMBINATION SALES - CONDITIONS UNDER 1:1HICH ALCOHOLIC BEVEhAGES 
og DIFFEEENT KINDS MAY BE NJ;THACTIVELY PACI\:AGED ANL SOLD AT ONE 
PRICE FOL '.I'HE ASSOHT.iVIENT - HEHEIN OF THi~ COMPLETE DISCLOSURE 
REC:UIHED OF THE UNIT PRICES OF EACH AHTICLE AS CUHhEl'JTLY SOLD 
SEPAHATELY. 

Morris Harris, Es~., 
Pas s a i c , N • J .• 

Dear Mr. Harris: 

December 14, 1937. 

I have before me your letter concerning the scope of 
Rule 19 of the State Rules governing the conduct of licensees. 

The Rule provides: 

"19. No retail licensee shall, directly or in­
directly, sell or offer for sale any alcoholic beverage 
for consumption off the licensed premises except at a 
specified price per bottle or specifie6 price per case 
thereof, or both; 'combination sales t of any 1dnc.~~, con­
sisting of ·mor:-e than one article, whether it be an al­
coholic beverage or something else, at a single aggregate 
price are prohibited." 

(1). You in~uire if it is permissible to sell beer at 
10¢ a bottle or three for 25¢. 

The object of the Rule was~to forbid "Combination Sales" 
at a single aggregate price - for instance, a bottle of. liauor 
and a pack of cigaret.tes, or a bottle of v,iine thrown in with tvvo 
bottles of Scotch at so and so much for the lot. A. co~·:1bination 
i.s the result of uniting· or joining one thing with another. A 
combination iale occurs.where two or more different things are 
sold for one price. The term cloes not apply v1here several uni ts 
of tl.1.e same thing are sold, even though a lump swn is charged 
for the lot. The sales anpeal in one case is based on the 
temptation of a concealed b~rgain. In the latter case it rests 
solely on an open tifferential in price depe~dent upon the 
quantity sold. 

Since the.sale of beer at ten cents a: bottle, or three 
for "s_ c.uarter, is not a combination sale within the 11ieaning of 
the Rule, it is permissible. · 

_,. Tr1e Rule is not happily -~vorded in rec:'.uiring that price 
must be skecified either per bottle or per c2,se. Such meilt~on 
V\1CJS merely"-,Jntended to be illustrative of price sDecification 
in a cornbina>t.j.on sale.· It apulies only to such S~i.les. 

' ~ 
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_ (2)~ T~c ab?ve principle applies to alcoholic beverages 
generally as welL ~s beer. 

(3).. You asK: TTJs it permissible to sell a combinatj_on 
be.S~'~Ct such as is corm-aonly made up at Christmas time at a price 
w~ich is less than the total price. of all the articles cont~inod 
in thr:: basket if th1:.>.y were sold sepc:lra tely?" 

This question, as you ask it, must be answel'Gd in the 
negative because it contemplates a combination sale at a single 
aggregate price. It would thereby re-open the trade evils 
which the R~le \~~s designed to prevent~ The sales attraction 
1.n such n. case is based,_ not upon tk? merits of the individual 
i t 1:.::.=~ris, but upon th(:; irnplica tion of getting o. b~rgain uvon though 
the-; buyc~r has to take articles l.'1e does not want - upon r1iaking 
the buyer tliink he is getting ~norc:: for his money if he buys the 
combined articles than he would if he bought them separately. 
Your question presupposes that he does. May be: so - may t'Jc :··.Lot! 
Only the si:::llPr knows. Harv would the buyer know? He coulc_J to 
be sure:,figure i.t out if hcj had a pad and pencil an<J. made 
specific inquiry as to the price of each component. Mental 
ir,c1:tic:i b(dng vv"~~1at it is, it just iivouldn •t be done.. The bni t to 
th2 customer is ths hope of getting something for nothing or 
el:>~- i\):t very l:L ttlc. The -vdsh is transformed into the thought; 
then ths thought into actiono It is this one-sided lure 
v:·Lich m2.kes such a practice an unc1ue stimulation to the purchase 
e~nd thenct:J to the consumption of alcoholic bc:vcragos. 

TherG is no objection to pa~knging alcoholic beverages 
attractively in Christm~s baskets provided the exact contents 

\ . 
'."l T' -~, .• ~ -~. r • ,..,. '.:'.\ -:i • ;i -~ I - -· 1 <:: . .:J t l" .. .• t "Y> • 1-. -.. r -. , ·- . t . n 1 =, • (."I {.." .... t_, .L Lit.-~nJ.LidJ. lD Ci.E~ t;al. c.U1Ct. . lC UYll pJ.. lCe 0 cacn ar L .... i::: l,:J 

spocifically stated at th0 same figure that it is currently 
sold by the licensee separately 2rn~ inclc;pende.ntly of c-:1.ny 
combirwtion, and further provided that trw price for the 
assort~ent is thE aggregate of the individual items. These so­
c2lled Christmas, or gift, or bon voyage packages ar2 allo~able 
8.s a lc~gitime.tc; display suggcst1on to the.: buying pubLLc of c:. 
gift ~~sso:ctrnent but they may not bt: us-cd as a DH?dium for pc::r­
pctu:::~ting tb.d evils of th:2 liquor trsde incid.ent to the us~ml 
combination sale. 

Very truly yours, 

D. l?HEDEI~~CK BUENETT 
Comm:Lssioner 

8. APPELLATE DECISIOiW VOROBIOFF vs. WAYo 

MARY VOi:\OBIOFF, 

App~~llant J 

-vs-

HONORABLE PALMER M. WAY, JUDGE 
OF' TH.C COUHT O:? CONLWN PLEAS OF 
Tifa COOWTY. OF CAPE MAY AND 
I OQ r~r··'.1G 'uni "JO"'"• rr·-.~.,. . ., A"-\Tj'I "•/!" 

0 u u 11J x A J. li h J 3~ , ana . 1~ h .'i lv! • 
KELLY, 

Respondents. 

(t • • • • • • • • • • • • • • • 

) 

) 

) 

) 

) 

) 

) 

) 

Ctmrles Bonnell, Esq., Attorney for Appellant. 
RGx A. Dcmn.elly:; Esc~., Attorney for Hespondt::nt Issuing Auth~"Jrity. 



Robert c. Bright, Esq., and T. Millet Hand, Esq., Attorneys for 
Respondent Licensee, Anna M. Kellyo 

:aY THE C01JliVIISSIONER: 

This is an appeal from the issuance of a plenary rt::-
tatl. consumption l.iccnso to Anna M. Kelly .for premis·~::s 1Jn Atl:::ntic 
AV8l1UG on th(; corner ~Jf Montgomery Avenue, City of -~iildvvood .. 

Appellant resides on Montgomery Avenue and the side of 
apDellant ts house· _is separated from the rear of the licensed 
pr0mise~ by ~n alleyway four· feet and ten inches wide. 

Anna M. Kc11y- has held a ·consumption license i\Jr tl1c: 
p:t(:mis·::s j_n question c;vt:r since Hepeal. Vvhen she file.a. her 
application for r0newal of her license in 1936, appellant 
filec~ \vrlttcn objc;cti:Jn;:~ thl::rctG. Judge Way rcncwsd the license; 
in 1936 despite these objecti~ns and suggested t~ Mrs. Kelly at 
thot time that she shoul~ mak8 efforts to reduce th8 noise in 
the kitchen of h8r premises, cease playing th2 radio in the early 
hours ~ the m8rning and take steps to prevent patrons from 
"h-:mk:ing'1 autom.:)bilc h)rns in f'ront .Jf her premises. 

It ::..ppcars frum the, transcript l)f the evidunce taKen 
b~~fz)r1::: Judge Way in Jm1e 19::'.17 that th2 ',Jbjl'.octi ens th:Ls year are 
pr2cticnlly the s~me as th0sc filed in the pr2vi0us year, ~ith 
th2 excenti~n as to tho complaint prcvi0usly.mude against the 
radio. N~ c~pies of the written objections filed in either 1936 
·Jr 192'.·7 'Were introduc(~d int·~) t;vidr::nce, but it c-:i ppl)ars from the 
p1,2[:t.C::.ings and tht; evidence g1vc:;n crt the hearing '.Jf the~ t:].ppcal 
ths.t tht::ss objcctL:ms were bc;.sed up::in (1) excessive n.::.d.scs 
upon th;.; licensed pr·..:~uises 9 (2) unsc~ni te .. ry odors from the 
l~ccnsuc: pr ._.m~scs,. (3) impi-·uper_ 12onduct of pa t~·0ns o.f thE-.:: 
lic.;msE?C premise-s in the.: alli:~y heretofore mcmtic.mi:jd. 

Appellant• s tcstim.Jny is nJt cogent ·)I' convincing as 
to the rhdse D.nd odors v.:hich she ~.:'.llegcs. Ther(:: vvc.: .. s undourYtedly 
S 1.)1Yic Cc.'.u~:.e for compl21nt during p:~~st yca1.·s but the~ r.:~.co1·d as 
pr.::..scnt·.:::d r:~,Jes n ... )t .~~ff\:rd any cl..: .. e .. r picture .,_,f the ccncli tL:ms 
vhich :)btained aftcr_j ?.s distinguishz)d f'rum bcf.,Jre, JudgE:; Way's 
'vilD.rning. There is .n1..\L"J.ing concr0tc on. these p\Jints ·tu vw.rrant 
any question uf thl: e:rnrcise .:)f di.scr€;tion by the iss~1ing 
au th.Jr i ty. 

Appellant and her step-son did testify that on 
frequent 0ccasi~ns patrons from Kelly's ~rGmises used the 
c.:.llc~yr.'ay for t-.)j_lct purposes c.-..nd were drunk and unruly, and 
sometimes vomitc~ ~hilG they were using the nlleyway. They 
also tcstj_.fied th2.t ri2venue frolit her premises has seriously 
decrc~sud since 1928 end that certain persons refused t0· 
stay as boarders in her premis0s because of the nJisc and 
the odors from ths licensed premises. The luss .of rev8nue 
may, i_~f courst.-::, be duo to ~)thc:c ceuscs and cann~Jt be: given 2ny 
gre2t weight in these proceedings. The sole question with 
Yt1~1ich I CLH concerned is whethe::r ur not the lJ.censsci. promises 
hav0 b2en prJperly c~nducted. 

It c.ppcars fr,.)m the testimony given by the licensee 
that sh0 closed th8 kitchen in the rear Jf her orcmis~s in 1936 
in )rder tJ eliminatG the objection to ths nois~s made in wash-
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ing dishes and that at the present tide she serves only sand­
wiches which are prepared at the bar in the front part of her 
p:remises. It likewise appears from the testimony of the 
Assistant Director of Health of the City of Wildwood that he 
examined Kelly's premises three or four times during June 1907, 
four1d that the toilets 1nere adequate and clean, j_ssued a 
certificate of sanitation to Mrs. Kelly and approved the 
se:1.nitary conditions in a report to Judge Way. It likewise 
ap~ears that since the license was renewed in 1937, Mrs. Kelly, 
who denies that there v.;ras ever any improper conduct in the alley­
way, has aaected gates at both ends thereof to prohibit anyone from 
using the alleyway without her permission. 

Ap~ellant likewise contends that the licensee is a 
resident of Pennsylvr:;_nia. It appears, hovvever ·' that the licensee 
has voted in V..rild·\mod continually since 1930. The only evidence 
)roduced by appell2.nt to shovir that she is not a rE.;2id.ent of New 
,Jersey is the fact th<J_t her husband r:olds a liquor license in 
Philadelphia and tb.at he has obtained an age 9 residence or 
citizenship permit fro1.'., this Department as a. non-resident of 
New Jersey. thile the residence of the husband is usually 
considered to be the residence of the wife" there is nothing 
which would prevent a ~ife from setting up· a separate residence 
from her husband. The fa.ct that Mrs • .!\:elly hr:1s voted ~t"'or the 
past seven years in Wildwood is sufficient to show that she 
considers her permanent residence to be in tnis State, and the 
uere fact the.t her husband plans OT' ;.,:aintains a residence el~ie­
where is not of itself sufficient to show that she is not a 
resident of New Jersey.. Cf. LilJ_v vs~tJY J Bulletin #~220 9 

Item 1. 

The evidence shows that the licensee, Anna M. Kelly, 
has made real Emd sincere efforts to conduct her premises in a 
proper .. tJ.anner.. The evidence produced by ap~~Jella.nt is not 
suf:~icient to show tha.t the action of the issuing aut.f·1ori ty 
in renewing the license was improper. 

The action of Honorable Palmer M. W~y, Judge of the 
Court of Corrunon Pleas of the County of Cape lVIay, in renewing 
the license td Aru1a Mo Kelly is, therefore affirmedo 

Dated: December U5, i9;57,, 

Do FHEDEbIC.K BUHNETT 
Co~:n:iis sioner 

9. SOLICITOLS • PEHMITS - MOLAL TULPITUDE -- FACTS EX.AivIINED -
r.ONCLUSIONS. 

December 14, 1937. 

Re: AppliG§tiqn for Soli.'.Qj_t01~2 _ _Feriilit 
Case No. 198 

Application was filed for solicitor's permit pursuant 
to provisions of P.Lo 1965, c. 256. Therein, applicant dis­
closed that he had been convicted of the crime of r'.rcceiving 
stolen gooC:.s. TT Accordingly, a hearing v~-as schedulec~ to 
determine if the crime involved moral turpitude. 

Testimony taken at the hearing revealed that in 
1918 and prior thereto, applicant and his partner con­
ducted. a pawn brokers' scn1vice store in Newark; that over a 
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perio0 of time they did busine~s with ~ man who was employed 
in a jewelry factory and who had stolen various articles of 
jewelry ~hich he disposed of through applicant and his part­
ner; that the total value of the articles o.f jewelry amour1ted 
to ;:.234.00.. Applicc:n1t stated that he entered a plea of non­
vult to an indictment, charging him with having receive6 stolen 
goods to the value of $234.00; that thereupon, he was sentenced 
in 1918 to serve three months in jc:;.il ancJ. pay a ~,500. 00 fine; 
that aft~r serving a month, he was recalled ant sentenced to the 
tide he had already served; that he ·paid the :J'. 500. 00 .fine. 
Appli.cant also stated that the stolen jewelry had been made good 
either by its retu1·n or the value of same :paid. to the employer 
of the raan vvho stole it; further, that he clid not lrn.ow the 
j evvelry had been stolen and had entered his non-vult plea only 
because hl.s ·1avvy er had advised h~m to Clo sou 

The crime of receiving stolen goods ordinarily involves 
moral turp~ tude. In _Re Apg).cation f9r Solicit_or ~_g ___ Pe,_r111iJ;_, 
C.3.:'.)8 ?·)f~~2, Bulletin 156} Ite-c1 4, and cases therein c=i_ted~ In 
view of the plea of non-vult, the sentence and fine, coupled 
vvi th the facts as outlined above, there is nothing i:u this 
case which would warrant a contrary conclusion., 

It is therefore recmm1ended that the application for 
solicitor's permit be denied. 

Jeronrn B .. McKenna, Attorney 

Approved: 

Do FRc~DEHICK BUENETT 
-=:ommis sioner 

10. APPELLATE DECISIONS - PEARCE vs. VJI;,ST OHAN GE 

REV. HENRY ARTHUH PEARC:E, 

-vs-

BOARD OF COk~ISSIONERS OF 
WEST ORANGE, 

Appellant, 

Respondent. 

Henry Arthur Pearce, Pro Se. 

) 

\ 

) 

) 

) 

) 

) 

Alfred. J. Grosso, Lsq., Attorney for Respondent. 

ON APPEAL 

Max Mehler, bsq., Attorney for \vest Orange tavern Owners Ass'n. 

Appeal from a resolution of respondent modifying the 
regulations concerning closing hours in West Orange, now fixed 
at 2:00 A.· M. on week-days and 3:00 A. M. on Sunday mornings, 
and wh.ich resolution provided in substance that said closing 
hours shall not be operative or in effect on C4ristmas Day, 1937, 
or on New Year's Day, 1938. 
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After public hearing conducted by the Commi.ssj_on(;r 
during which the above attorneys, tavern owners in person, and 
citizens generally were heard, the CoLmissioner thereupon 
rendered oral conclus:Lons as follows: 

IJY 1I1HE COlMt'l.ISSIONER (orally): 

The statute (Section 38), provides that if any person 
·who is affected h;r the hours betvveen which salr~s of alcoholic 
beverages at retail may be made shall consider himself aggrieved 
thereby, he may appeal to the Commissioner in respect thereto. 
Thereupon, the CoMaissioner, after public hearing, may set 
aside, vacate and repeal tl:w limi tat.ion complained of, or 
change, alter, amend or ot~erwise modify it. 

I have· listened w.i th "intense care to what has been 
presented in an effort to understand both sides. There is no 
<~uestton of power. It is not a matter of law. It is rather 
a question of policy - a matter of social desirability. 
Opinions differ. The Legislature has provided that I· am to 
be the umpire~ because wh:LlE~ the right to fix. these hour~? is, 
in the first instahce, delegated to the municipalities, it is 
subject to appeal. 

Such an appeal is not a matter of determining ~1cther 
a. discretion has been abused. 'Ihe Commissioner Ls not confined 
to the alternatives of affirmance or reversal, for express power 
is conferred to cl1ange, alter or otherwise nodify the hours 
so fixed. Hence the Question is one of social desirability~ 
And, therefore, in my homely, clumsy way_, I have to grope and 
feel for the criterion and to sense the public interest as best 
I can. So that is the only ground I am ~oing to go by in this 
d~:c.iE?1on. 

Ghristmas is a holiday, as well as a holy day. It is 
essentially a home day; it J.s r.:1.kin to Thanksgiving. It is one 
of our two family days. The Christm~s-trec is one of the few 
remaining sentimentalities that we allow ourselves to indulge 
in; but it typifies the spirit of Christmas. ~n1en the Christ­
mas stockings ar~ emptied and the presents arc opened, the kids 
want father and mother and brother and sister to be there. The 
man who rws spent the whole night 1n a tavern and comes borne 
plastered at seven does not contribute anything to the family 
cheer, except gloom, I don't see that public policy is served 
by taking all vvra.ps off on Chr.Lstmas }~~ve or early Christmas 
morning. 

The rnunic:ipali.ty allovrn an (~xtt::n;:;io:n to three o'clock 
on special days, that is to s&y on Saturday nlzbts. I shall 
regard Lhristmas as being a sp2cial day, and ~creby set 3:00 
A.M. on December 25th as the closing hour. fhat's enough. 

As regards New Year's, speaking from the same stand­
point of social desirability, I find the situation essentially 
different. New Year's r2y is not in any sense a family day; 
it is a day of f(;asting, celebration, merrymaking, and letti.ng 
off steam. The general idea of most everybody, whatever their 
particular thoughts about liquor, is that on New Yea.r's Eve 
they must bs Hout" - they, must go somewhere. f;ome go to 
watch-night services at th£ church, some to night clubs, some 
to social affairs here and there.? but whatevGr they do, they are 
on the move in gay party spirits - something 0ssentially different 
from a Christmas family gathering at the fireside. 

Consequently, so far as New Y~arYs bve is concerned, 
tr1c rt-.::solution is affirmed. / c:> (~ /, . '- ' / _ --- -··· .J./-~-·---

~--/·~- ' " L. ·" ((_· l, 1 ;; // lJ/I·/ )'i/ // 
I " T- // 
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