STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad Street, Newark, N. J.

BULLETIN NUMBER 220 | December 16, 1937
1. APPELLATE DECISIONS — LILLY v. WAY

PRISCILLA LILLY, , )

Appellant, ) :
. ON APPEAL
—~vs—- ) CONCLUSIONS

HONORABLE PAL£ER M. WAY, )

JUDGE QF THE COURT OF COMiiON

PLEAS OF CAPE MAY COUNTY AND )

ISSUING AUTHORITY, :

Respondent

Samuel F. Eldredge, Esq. and Charles A. Bonnell, Esc.,
for Appellant.

Boswell & Boswell, ES(D., by John E. Boswell, Esq.,
for Pespo dent.

Harry Tenenbaum, Esc., for Mr. N. Kalellis, an Objector.

Irving Shenberg, Esg., for Cape May County Bevprage Assocclation,
an Objector.

Y THE COWMIb >IONER :

This is an appeal from the denial of an application
for plenary retail consumption license for premises located at
the northwest corner of Delaware Parkway and Millman Lane, Wildwood
Villas, Lower Township, Cape May County.

In HMay 1937, appellant filed an application for a plenary
retail consumption Llcense, stating that her premises would be
used as "Hestaurant Cafe & Bar." This applicatien was denied on
the ground that the license sought could not be issued in view of
the following limitation of the number of licenses in force in
Cape May  County:

"In municipalities where licenses have heretofore been
lssued, there shall be no more Plenary Retail Con-
sumption or Plenary Retail Distribution licenses
issued in any such municivality of Cape May County
until the number of licenses outstanding in each
class in each respective municipality shall be less
than the number in existence on the effective date
of this rule, except to bona fide hotels, and res-
taurants as defined in the above revised Act.!

Appellant evidently understood that although her prem-
ises were admittedly being operated as a bona fide restaurant,
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the license could not issue unless they were also conducted
s a hotel. Accordingly, she filed a new application in June
1937 in which she stated that her premises would be used as
"Hotel Restaurant & Bar'"., This application was likewise
denied. The present appeal is from the second denial, no
anpeal having been taken from the first,

Respondént advances a preliminary contention that the
appeal should be cdismissed because it was not taken within &0
days after notice of the first denial. Nowhere in the statute
is there any provision which precludes an Qpﬁlicqnt from filing
more than one application and mnder &ecci n 19 he may appeal
from any particular denial within 30 days after notice thereof,
The present appcal was properly taken within 30 days after
notice of the action sought to be reviewed, i.e. the second
denial. Respondentl's preliminary contention cannot, therefore,
be sustained.

At the hearing considerable testimony was introduced
by the appellant to prove that her premises are now actually
being opernted as o hotel., It was established that subsequent
to the filing of the first °ﬂJllcatlon, the trade name "Bay
View Hotel" was adopted and o sign bearing thet name was erected
on the exterior of the premises; a hotel register was installed;
and stationery bearing the name "Bay View Hotel" was made avall-
able to guests. Annpellant testified thot there are 11 bedrooms
in which 22 persons can be ﬂCPommodatu4 and that on several re-—
cent occasions she has been rcquired to turn peonle away because
all of the accommodations were taken.

It may be that the foregoing is sufficient to indicate
that the premises have been converted into and are now actually
being operated as a hotel, However, no determination on this
issue need be made, The limitation upon which the denial was
bosed expressly exempts "bona fide hotels, and restaurants”,
Proyerly construed, the exemption i1s not confined to premises
operated both as a hotel and restaurant, but extends to premises
operated as a restaurant as well as premiscs operated as a hotel.
Since arp pellcnt’s premises are ac m1ttua v operated as a bona
flderust urant they are not affected by the limitation.

As a further ground for the denial of the application,
respondent'!s answer asscrts that there are & sufficient number
of licensed premises in the vicinity. The cvidence indicates
that the winter ponulation of Wildwood Villas consists of
approximately 200 families and the summer populstion is between
5000 and 6000 people. There is nc other hotel or restaurant
(except a diner which is a mile away from appellant?s premises)
aﬂYWere in Wildwood Villas and the nearest licensed place of any
kind is four blocks distent. Many residents of Wlldwood ¥illas
tegtified thot the granting of the liccense sought would serve an
affirmative public need. In view of the foregoing, it is evident
that the cssertion that there arc a sufficient number of licensed
premises in the vieclnity is unfounded in fact.

One remaining question, which was r alsed not by the re-
spondent but by objectors who ~ppeared at the hearing on appeal,
reguires careful consideration. They advanced the contention that
the anpellent has not been a resident of New Jersey for five
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yvears continuously preceding the filing of her application and
that conseguently she is disqualified, under the provisions of
Section 22 of the Control Act, from obtaining a license.

Apnellant was born at Rio Grande, Cape May County,
New Jersey, and her continued residence thereafter within New
Jersey until 1933 1s not cguestioned. She testified that eu.ly
in 1933 she sold certain Drup@ruy owned by her, took up residence
with her sister at CGreen Creek, Cape May Counvy, since that date
has evenly divided her time (QACIUSth of winter trips to Flori-
da) between her sist"r s home in Cape May County and her aaugh-—
terts home 2t #412 Elm Avenue, Unner Darby, Pennsylvania, and
now resides at the premises in Wildwood Villas which are scught
to be licensed. ©She further testified that she considers and has,
at all times in the past, considered New Jersey as her home,
Appellantls sister, Millicent Hemmingway, testified that her home
is considered by her sister as her own; that her sister has had
a room there since she sold her property; and that her clothes
are kept there.

With a view towards establishing that appellant's
home was in Penncylvwnlu rather than New Jersey, the objectors
produced a letter from the County Commissioners of Delaware
County, Pennsylvania, certifying that the appellant had been
registered in that County for the yecars 1984-35 and 1936 and
introduced evidence that in 1937 appellant had obtzined Penn-
sylvania license nlates for her automobile, giving her daughter!s
address in Pennsylvanlaas her residence, With respect to the
matters certified in the letter, appellant testified that she
never registered personally and never authorized any one else to
register on her behalf and it is not suggested that she ever
voted in Pennsylvania. In exXplanation of her conduct regarding
the license plates, she testified that she purchased her auto-
mobile in Allentown, Pennsylvania, because she received a better
trade—-in and gave her daughter'!s address because she was obtain-
ing a Pennsylvania license.

The word "resicence" as used in the Control Act,
means "domicile" or the place where a person maintains his peb—
manent home to which, when he 1s absent, he has the intention of

returning. See Re Congver, Bulletin #16 Ttem #4; Re Orland,
Bulletin #143 Item #6. Tempora ary and even protracted abscnce
from the tute will not effect 1oss of domicile if it be accom~
panied by the intention presently to return, i.e. the so-called
enimus revertend’. See Re Osborn, Bulletin #174, Item #1d; Re
Case 53, Bulletin #1.75, Ttem #os: Re Potiter, Bul letin éLGo, Item
#5 Notw1th tanding Nagh sheence, Lhe orlglnrl comicliie, once
established, is nmresumed to \onulnub until & new domicile is ac—
guired. C“QW'”“C“ vs. Howeil, 18 N.J.L, 138(Sun. Ct. 1840).
And the burcen or LSTAQLWW“*ﬂé thet a person has changed his
domicile restis upon the persons making vu' vasscrtl‘n. See
Briggs vs. Stanton, 8 N.J.Misc. where the
Court said: w

"His prior resicence being conclusively shown, 1t is
presumed to continue until shown to havc ohgngcd, and
the burden of showing that is” normally on ‘the narties
asserting 1t, in this case'hls udVGPSdrleS in the
Council.m : . : ’
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Hence appellant's domicile, which was admittedly in
New Jersey in 1905, must be deemed to continue in New Jersey
unless the evidence affirmatively establishes that since that
time she has transferred her domicile to Pennsylvania.

The question of residence is largely one of intention.
This coes not mean that the question 1s to be necessarily decided
accordingly as a person avows or declares a given place to be his
domicile,. Such a declaration, it 1is true, is entitled to great
welght and, if his words are supported by his actions, might be
conclusive., But the actual intent, if kept secret and not dis-
closed until some self-serving occasion presents, 1s not dis-
positive, What governs 1is the reasonably presumable intent to
be deduced, not only from what one says, but also from what one
does. Actions often speak louder than words. What counts is not
intent in the shadows but rather mental resolve illumined by
deeds,

- In the instant case, appellant dp lared that she has
at all times considered New Jersey as her permanent home. Her
actions support rather than beli¢ her words. She was born here
and lived here all her life until she sold her property, where-
upon she has actually lived much of the time with her sister in
this State. True, she has not been continuously present in New
Jersey. But that is not a requirement of comicile. One nay
hang up his hat wherever he pleases but his home remains constant
until he himself changes it. The fact that qnpnll ant has divided
her time between her sister in this state and her daughter in
notqer state 1s evidential to be sure, but does not constitute
ev a prima facie case of a change of home. Her visits to her
ugutbr in Pennsylvania are in nowise inconsistent with the re-
tention of her nome in wa Jersey where she spends substantially
half of her time. Her New Jersey residencce continues until the
contrary appears. Acts consistent with a transfer of residence
are not of themselves enough to effect such a transfer - to
achieve that result they must be inconsistent with anything else
except such transfer.

A helpful analogue is found in the Courtts administra-
tion of the doctrine of vicarious liability by 2 master for the
actions of his servznt or of a principal for the acts of his agent,
say of a third party who has temporarily hired a taxjoperated by a
driver furnished by the cab company. The rule 1s established that,
as long as the employee is following the business of his general
employer in the service rendered to a third party, there will be
no inference that the servant has become the employee of the third
party unless command over the c¢mployee has, in fact, been sur-
rendered bj the glnbrﬁl employer and the mere fact of a division
of commancd or control is not an inference of such a surrender.
Charles vs. Barrett, 233 N.Y. 127, 135 N.E. 199 (1922); Cattini

vs. smerican Railway Exoress Co,, 202 App. Div. 336, 196 N.Y.S.

10 (19g2)

S0, in the case of residence, once it 1s established,
it stays put - 1t continues until abdicated or surrendered and
the mere fact that onetls time is divided in living with one's
daughter instead of at onel's own home, does not create an infer—
ence of surrender. Without a surrender of the New Jersey residence,
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there is no such thing as a transfer of residence to Pennsylvania.
The law allows her but one legel domicile at one time.

There remains to be considered the matter of her voting
registration in Pennsylvania. How that came about 1s not dis-
closed., Apnellant'!s testimony that she herself never registered
there and did not authorize anyone else to do so is uncontradicted.
If she had voted in Pennsylvania, that would have been a matter of
gravest concern, but no such proof has even been attempted., This
point, therefore, falls of its own weight,.

As regards her purchasing an automobile in Penn-
sylvania and giving her daughter!s address as her Pennsylvania
resicdence, such evidence is of rcal moment. Standing alone it
does create an inference of residence in Pennsylvania., It cer-—
tainly requires explanation. But the explanation has been given,
viz: that the use of her daughtert!s address was merely for the
nurpose of facilitating a better bargein and without reference to
where her permenent home might be. Her conduct is not irrecon-
cilable with her explanation., Her action in taking out a Penn-
sylvania license and stating her "residence" to be in that State
is consistent, to be sure, with residence in Pennsylvania. But
1t 1s not inconsistent with anything else but residence there.

In other words, no transfer of residence is effected unless that
is the only conclusion of which the facts are fairly susceptlble.
The trouble with res»ondent's case is that the act relicd on may
or may not indicate intent to change comicile. It is susceptilble
of more than one inference. It is equally consistent with actual
‘residence still retained in New Jersey. For laymen, unlike
lawyers, are not conscious of using edged tools when they speak

of '"residence". Most folk, if asked what they meant by the

guoted term, would answer "the place where one lives"., Hence,

in orcdinary use, it may signify a place of temporary sojourn just
as much as a permanent home. The term, therefore, in its common
acceptance, is ambiguous. That of itself makes its use susceptible
of explanation. It 1s common knowledge that college boys and
girls often take out automobile licenses or driverls cards in

the State where the college 1s located and other than where theilr
parents live and thereupon declare their residence to be the
college dormitory or a fraternity house. They regard residence

as a place of address; a nlace where they can be found; the place
where they presently dwell even though they have no intention of
remgining there permanently. If asked where their home was or

the technical meaning of residence were painstakingly and clearly
exnlained, their snswer would probably be radically different.

So business travelers, time and aghln,when registering mail or
nersonal presence state thelr residence to be the store, the
factory, or the office. The world in general docsnl!t pause to
draw fine spun distinctions about residence, but treats the term .
ag if it meant not much more than address. ’

So this apnellant getting a new car in Pennsylvania,
and naturelly anxious to drive it without delay and with her own
plates, takes.out = Pennsylvania license, Her apparently thought-
less act of steting a Pennsylvania address as her residence cannot
be isolated from all the other facts in this case and made to
serve as a solemn, cispositive, and unrebuttable declaration that
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she was cnapgln? her home from New Jersey to Pennsylvania.
The momcntous declsion she made that day was to trade her

car, not to transfer her residence. She did intend to ’
change her automobile but I find no intent to change her

home.  Her incidental and apparently inconsequential act of
filling out =n apnlication for a Pennsylvanila motor liccnse
is, at the most equivocal. Her explanation is consistent with
the legal presumption of her continued domicile in New Jersey.
The burden of ﬁrouf onn the parties asserting the contrary has
not been sustained.

I therefore find that, upon the present
record, annellant in legal contemnlation has been resident
within New Jersey during the requisite period.

The action o»f respondent is, therefore,

Respondent is directed to issue the license
as applied for. ‘

D. FREDERICK BURNETT
Commissioner

Dated: December 7, 1957

2. TOILET PREPARATIONS — FINGEh WAVE LOTION - NO STATE LICENSE OR
PLEMIT PEQU*MED FOR PURCHASE AND USE OF ALCOHOL IN MANUFACTULE
OF TOILET PREPAKATIONS UNFIT FOR BEVERAGE PURPOSES - HEREIN OF
EVE &dD mHL QJIJCUe

Dear Sir:

Would you please send me some informetion
regarding the purchase of =2lcohol for my own use. We
want to make our own finger-waving lotion from quince seed,
which recuires a certain amount of alcochol to keepn 1t from
turning rancid.

We hove been o"wbrlmcntlng with preserve
noudre, but after using it we found it leaves a White
sediment on the hair. I believe if this were replaced with
alcohol 1t would »nrove otherwise and also speed up the
process of drying the hair,

Yours truly,

Joseph J. Daring

Mayfailr Beauty Shonne

December 9, 1987.

Mr. Josenh J. Daring,
m»J¢bir Beauty Shonme,
Viest New York, N. J.
My deer Mr. Daring:

No license or permit is required under the
State fAlcevholic Beverage Control iAct for the purchase or use
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of alcohol used in the menufacture >f toilet preparations when
such nrejarations are unfit in fact for beverage nurposes.

If, therefore, the lotion a la quince is to be
used only to set the wave or hold the curl and is unpalatable,
as 1t sounds, you need no licensc or permit to make it or to
buy the alcohol to nreserve it, so far as the State 1s con-
cerned. '

But there are Federal rules and nermits involved if
denatured alcohol is used. So I suggest that you take up
this phasc of the matter with the Federal Alcohol Tax Unit,
Post Office Bulilding, Newark.

Very truly yours,

D. FREDERICKX BURNETT
Commissioner

SPECIAL DISPENSATION - CHRISTMAS PUNCH FOR THE SWEDES - THE
OPEN SEASON ON GLOGG STALTS THE DAY BEFORE CHRISTMAS -
OTHERWISE EPECIaL PERMIT IS NECESSAEY IOk CONCOCTION.

December 9, 1937.

Niels Dahl,
Cliften, N.J.

Dear Mr. Dahl:

I heve your letter of December 3 wherein you re-
gucst permission to sell "Swecdish Glogg" under club license
of the New Jersey Vasa Home, Inc., at a Christmas narty to
be conducted on its licensed promises at Budd Lake on
December 19, 1937.

Last yecar at about this time, I ruled that
"Swedlsh Glogg!" could be mixed, bolled and cilspensed during
the neriod beginning one day before Christmes and ending on
New Year's Day at midnight. In Re Thorngrcen, Bulletin 154,
Item 1.

The same dismensztion will be in force this year.

In view of the fact that your Christmes narty is
to take place before the unen season wn Glogg, 1t will be
necessary for the club to apply for a Specicl Permit costing
£10.00 for the occasi.n.

Very truly y.ours,

D. FREDERICK BURNETT
Commissioner '
LICENSELRS — EMPLOYEES - QUALIFICATION - EFFECT OF LOCAL LEGULA-
TION FORBIDDING FEMALES TO0 TEND BAR OR SERVE ALCOHQLIC
SEVIEAGES WHERE THE PRINCIPAL BUSINESS OF THE LICENSEE IS THE
S5LLE OF ALCOHOLIC BEVERAGES,

December 9, 19237.

Miss Grace Dangerio,
Newark, N. J.

Dear Miss Dangerio:

Your letter incicates that you have been a life-long
resident of New Jersey and are of age., If this is true and you
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are not idscunlified otherwlse, you are qualified to be employed,
s> far as the State laws are concerned, by a licensee as a walt-
ress, e as such you have full right to sell or serve zlcoholic
beverages for your cmployer.

But there is a local regulation in Newark which may
have some bearing on y .ur case, 2ll denending on what the
nrincipal busincss of your oresent employer is. This occurs
beeause the Newark Board of Alcoholic Beverage Control has

acnonted o regulation prohibiting the employment of any female
by 2 liccnses to tend bar, sell or serve alcohcolic beverages to
natrons, where the nrincinal business 1s the sale of alcoholic

Hence, 1f the »~rincipal businesgs of the W. J. Z. Long
Bar & Grill, 506 Srringfield Ave., Newark, N. J., is the sale of
alcoholic bc crages, you can be emnployed as a waltress there,
but your %uilb 25 such must be confined to the sale and service
of Toods nng non—elcoholic beversges.

If, however, the mrincipal business of your employer
is not tho “”lt of aleoholic beverages, then the. local regulation
would not apply to you.

Whether or not the W. J. Z. Long Bar & Grill comes
within the above mentioned regulation may be determined by

comnuniceting with the Newark Board of Alcoholic Beverage
Control, City Hall, Newark, N. J.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

ACPELLATE DECISIONS - OHANSKY vs., TRENTON.

N

HAREY ORANSKY,
Shellant
~Vs— ON &PPEAL

CITY COUNCIL OF THE CONCLUSIONS

CITY O THENTON,

Resnounsent.

- . . ° 2 . . . ° o ° . . . o

George Pellettieri, Eso., Attorney for Apnellant
Acdolnh F. Kunco, Bsc., Attorney for Resnondent.

BY THE COMMISSIONER:
Aellant epnesls from denial of transfcer of his

nlenary re tail distribution license from 1148 East State
Strect to 695 Stuyvesont Lvenue, Trenton.

Regnoncent denied the transfer because there are
sufficient licensed nlaces in the vicinity and because of
nolicy =fonted not to issue any further licenses in the
wroegtern scction of the city.

The evidence shows that therc are two licensed nlaces
now exlsting on Stuyvesant Avenuec; one, licensed for consumption, -
about 150 feet east of the premiscs in gquestion and the other,
licensed for “isurlbutlun, about three blocks west thereof, Both
of these places were originally licensed before the alleged
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nolicy was aconted.

The evidence shows also that the City Councll, in
A»ril 1935, adopted a policy not to issue any new licenses
or trensfer any license to »oremises in the western part of
Trenton, namely, that nortion of the city to the west of
Calhoun Street and Pennlngton AvVenuae .

The right to transfer is not inherent in the license.

Van Schoick vs. Howell, Bulletin 120, Item 6. The burden of
wroof to show that the refus=al wes duproper is unon anpellant.

The only reason annellant seeks the transfer is
because nhis rent has been raiscd ot his ﬂr‘%ont licensed
“remises anc becruse hils father owns the premises to which
he seeks transfer. His evidence as to ﬂbeSolty consists
of a petition with about 100 names of mHersons who statce they
have no objections to the transfor sought. Stuyvesant Avenue
is a2 mixed business and resicdential strcet end meny residents
Of the neighborhood have objected to the transfer.

The present existing nlaces apnear to ve adecuate
to take carce of the needs »f persons residing nearby and
the nHolicy adopted in Anril 1935 has been enforced.

Under the circumstances of this case, appellant has
failed to show that there 1s need for another licensed nlace
in this section or that the policy adonted 1s unreasonable.

The actlon of respondent is, therefore, affirmed.

D, FREDERICK BURNETT
Commissioner

Dated: December 11, 1237.

INANCES - SCOPE AND BEXTENT OF LOCAL PROHIEITION
ENACTED.

Vi *‘Ll C i1 ivln_x_

6. MUNICI PAL ORD
i

December 9, 19387.

Morton C. Haight, Esc.,
Pitmaﬁ, }::,r . J .

My dear Mr. Haight:

I have before me the »roposed oriinance concerning
alcoholic beverages for the Borough of Pitman whlch you have
submitted for my apnroval.

I note that no retall licenses for the snle of
alcoholic beverages have becn issucd in the Eorough of

¢ ©

Pltman. I teke 1it, the“@foru, that it 1s the Councilts thought

that all retail sales of =lccholic beverages should be
Srohibited.

Our present Alcoholic Bcvmrage Control Act contemnlates

2 counrehensive scheme of control of the licuor traffic.

It provides in Section 37 that municipal governing
rodies shall have the cower to make, enforce, amend anc repea
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such ordinances as they wmay deem necessary to prevent the
wssession, sele, c¢istribution and transportation of alcoliolic
beverages in violation of the Act.

» Hence, any enactment that the Council may make with
resnect to alcohnlic beverages should be drewn in such nanner
that 1t fells within and carries out the nurposes of the Act.

In diverging from the statutory language, it may be
that ia some resncects you have assumed more power than the
statute grants; it is obvious that in others you have exerciscd
less. You will better provide the Borough with an ordinance
whicih will afford the greatest protection possible, as broad
in scone as the statute allows, yet not overstepping the
limits of your authority, by .using the statutory language.

I o>ffer for your consideration the following:

"No nersun shall »ossess, sell, distribute or
transport Wl*blu the B .rough of Dltncn any
alcoholic beverage in violation of 'An Act
Concerning Alcoholic Beverages! passed December
6, 1903 ag amenced and sunplemented.”

Ad to this your Sectlion S5, which provides senaltices
for violatim, and S‘ct¢ons 6, 7 anc 8, the saving cleouse,

the renecler, and th ?1cct1VL cleuse; resnectively, and

you will have an ordinance as comnlete znd comprehensive as
the Stututc/ 2llows. .

]

It will prohibit the retail sale of alcoholic
bLVO[?g“S in Pltm“h (your original Section 1) because under the
Act all such sales are ;_uhibiteu unless a license has first
been obteilned, and as you are not fixing retail license fees
01 providing for the issuance of such licenses, no such
licenses can be issued for mromises in Pitman. Moreover, there
is no nower in the Council to ner mit the unlicensed sale of
alcoholic hpva'qge sursusnt to coctor!s nrescrintion. uly
registered drugglists and pharmacists may »urchase and scll
aleoholic bevereges for the compounding of »rescrintions unfit
for use as beverages and sell same without o license, but they
may not sell al4ohu11c beverages as such elther in original
containers or by the glass excent under a licensc optained
“ursuant to the Act. See in the Control dAct, Secticn 26 as last
amenced by Chanster 85, P. L. 1934,

The prohibition against mainteining a house or building
wherein aledholic beverages are sold (your original Section £)
is not within your statutory authority. The hower to »rohibit
sale or nossession in violation of the Act fully srotects you
in any event.

The ordinance being based on the Act, the terms used
therein assume the nesa nlngs given them by the Act. Hence, no
necd for your original Section 3.

The provision allowing the nossessilon of alceoholic
beverages in private dwellings and their use for the con-
sumntion of the cwner thereof and his family (your original
Secticn 4) is covered in the Act by Section 2. The fct, in
fact, 1is broacer. It Joesn't confine much »rivate consumption
¢xclusively to the owner and the resident members of his fanily.

Tls broad enough t. allow him to give a drink to those friends
and rol“*lvvs who do not reside with him. :

Very truly yours,

D. FREDERICK DURNETT
Commissioner
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7. COMBINATION SALES — DEFINED - THE TEEM IS NOT APPLICABLE «iHELL
SEVE. AL UNITS OF THE SAME THING ARE SOLD EVEN THOUGH A LUMP
SUM IS CHARGED FOI 1HE LOT - HEREIN OF bEER AT TEN CENTS A
BOTTLE OK THHEE FOR A QUARTER.

CO#BINATION SALES - TiHE REASON FOR THE RULE - THE BAIT IS THE
HOPE OF GETTING SOMET:ING FOR NOTHAING Oft FOR VERY LITTLE -
THr PRACTICE IS AN UNDUE STIMULATION TO TiHE CONSUMPTION OF
ALCOHOLIC BEVELAGES.

COMBINATION SALES -~ CONDITIONS UNDER wHICH ALCOHOLIC BEVEHAGES
OF DIFFELENT KINDS MAY BE ATTHACTIVELY PACKAGED AND SOLD AT ONE
PRICE FOL. THE ASSORTMENT - HEREIN OF TH& COMPLETE DISCLOSURE
RECUIRED OF THE UNIT PRICES OF EACH ARTICLE AS CURRENTLY SOLD
SEPARATELY . '

December 14, 1987.

Morris Harris, Esc.,
Passaic, N. J.

Dear Mr. Harris:

I have before me your letter concerning the scope of
Fule 19 of the State Rules governing the conduct of licensees.

The Rule provides:

"19. DNo retail licensee shall, directly or in-
directly, sell or offer for sale any alCOhOlLC beverage
for consumption off the llcensed premises except at a
specified price per bottle or specified price per case
thereof, or both; 'combination sales! of any wxind, con-
sisting of more than one article, whether it be an al-
coholic beverage or something else, at 2 single aggregate
price are prohibited."

-~ (1). You incuire if it is permissible to sell beer at
10# a bottle or three for 25¢. ‘

The object of the KRule was to forbid "Combination Sales™
at a single aggregate price - for 1notance, a bottle of licuor
and a pack of cigarettes, or a bottle of wine thrown in with two
bottles of Scotch at so and so much for the lot. A combination
iz the result of uniting or joining one thing with another. A

~combination sale occurs where two or more different things are
soldfor one price. The term does not upply where several units
of the same thing are sold, even though a lump sum is charged
for the lot. The sales appeal in one case is based on the
temptation of a concealed bargain. In the latter case 1t rests
solely on an open cifferential in price dependent upon the
cuantity sold.

. Since the sale of beer at ten cents a bottle, or three
for a2 cuarter, is not a combination sale within the meaning of
the Rule, it is permissible.

Tne Kule is not happily worded in recuiring that price
must be sbec1f1eo elther per bottle or per case. Such mention
Was merely\;ntendea to be illustrative of p“1ce specification
in a comblnam*on sale. It applies only to such sales.
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(), The above principle applies to alcoholic beverages
nerally as well ss beer.

q
(O}

(3). You ask: "Is it permissible to sell a combination
basicet such as 1s commonly made up at Christmas time at a price
dech is less than the tObdl price of all the articles containe
the basket if they were sold seperately?!

This question, as you ask it, must be answercd in the
negative because 1t contemplates o combination sale at a single
aggregate nrice. It would thereby re-open the trade evils
whic“ the Rule was designed to prevent. The sales attraction
in such a case 1s based, not upon the meritc of the individual
ituﬂs, put upon the implication of petthg targain even though
the buyer has to take articles he does not want - upon naking
the buyer think he is getting more for his money if he buys the
combined articles than he would 1f he bought them scparately.
Your guestion presupposes that he does. May be so — may bo rnot!
Only the seller knows. How would the buyer know? He coulc, to
be sure,figure it out if he had a pad snd pencil and made
specific LﬂCbiTy as to the price of each component. Iental
inertia owlng wnat it 1s, it just wouldn't be done. The bait to
the customer 1s the hope of rctting sonething for notuln\ or

elsc Tor very little. The wish 1s transformed into the t@ought;
then ths Laoagnt into action. t is this one-sided lurc

which mekes sucn a practice an uncue stimulation to the purchase
and thence to the OOhmeptloﬂ of alcoholic beverages.

There 1s no objection to packaging a2lcoholic beverages
attractivrly in Christmes baskets provided the exact contents
are itemized in detail and the unit price of each article is
specifically stated at the same figure that it is currently
sold by the licensee separatcly and independently of any
combination, and further provided that the price for the
assortment 1s the aggregate of the individual items. These so-
called Chrisbmes, or gift, or bon voyage packages are allowable
25 a legitimete display gugﬁcstion to the buying public of
gift assortment but they may not be used as a medium for per-
petuating the evils of the liguor trade incident to the usual
combination salc.

ery truly yours,

Do FPREDELICKL BURNETT
Commlssioner

APPELLATE DECISIONS — VOROBIOFF vs. WAY,
HARY VOROBIOFF, )
Appellant, )
V5 )
HOWORABLE PALMIR # )
OF THE COURT OF

WAY, JUDGE
4O PLEAS OF

a4l

TiZ COUNTY OF CAPEH #AY AND )
ISSUING AUTHORITY, and ANNA M.
KELLY )
Respondents. )

)

Charles Bonnell, Esg., Attorney for Appellant.

Rex A. Donnelly, Esc., Attorney for Respondent Issuing Authority.
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Robert C. Bright, Tso., and T. Millet Hand, Esq., Attorneys for
Respondcent Licensee, Anna M. Kelly.

BY THE COMMISSIONER:

This is an appeal from the issuance of a plenary re-
tail consumption license to Anna If. Kelly for premises on Atlantic
Avenue on the corner of iontgomery Avenue, City of Wildwood.

Appellent resides on Montgomery Avenue and the side of
appellant's house is separated from the rear of the licensed
promises by an alleyway four feet and ten inches wide.

Anna ¥. Kelly has held a ‘consumption license for the
premisss in question cver since Repeal. When she filed her
application for renewal of her liccense in 1936, appellant
filed written objeetivns thereto. Judge Way renewed the license
in 1936 despite these objections and suggested to Mrs. XKelly at
that time that she should make efforts to reduce the noise in
the kitchen of her promises, cease playing the radio in the early
hours of the morning and take steps to prevent patrons from
"honkking” automobile Inrns in front of her premises.

It wppears from the. transcript of the evidence taken
before Judge Way in June 1937 that the objections this year are
practicnlly the same as those filed in the previous year, with
the excention as to the complaint previously moede against the
radio. N> coples of the written objections filed in either 1996
or 1987 were introduced into evidence, bubt it appears from tho
pleadings and the cvidence given at the hearing of the appeal
that these objections were based upon (1) excessive noiscs
upon the licensed prepises, (2) unsanitary odors from the
licensec promiscs, (3) improper conduct of patrons of the
licensed premises in the alley heretoforce mentioned.

Appellantts testimony 1s not cogent or convincing as
to the nolse and odors which she 2lleges. There was undountedly
gome ceuse For compleint during past years but the record as
presented does not afford any cloar picturce of the conditions
wiich obtained after, as distinguishod from before, Judge Way's
warning. There is notaing concrete on these points to warrant
any question of thée excrceise of discretion by the issuing
authority.

Appellant and her step-son did testify that on
frequent occasions patrons from Lelly's orcmises used the
alleyway for tollet purposes ond were drunk and unruly, and
sometimes vomlted while they were using the alleyway. They
also testified thet revenue frow her nremiscs has seriously
decreased since 1929 ¢nd that certain perzons rcfused to
stay as boavders in her premiscs because of the nolse and
the odors from the licensed promises. The loss of revenue
may, of course, bc due to other cesuscs and cannot be given any
grent welght in these proceedings. The sole cuestion with
which I am concerned is whether or not the licensed premises
have been nroperly conducted,

) It cppears from the testimony given by the liccnsee
that she closed the kitchen in the rear of her premises in 1936
in owrder to eliminate the osbjection to the noilscs made in wash-
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ing dishes and that at the present tiae she serves only sand-
wiches which are prepared at the bar in the front part of her
premises. It likewise appears from the testimony of the
Assistant Director of Health of the City of Wildwood that he
examined Xelly's premlses three or four times during June 1967,
found that the toilets were adequate and clean, issued a
certificate of ssnitation to Mrs. Kelly and approved the

sanitary conditions in a report to Judge Way. It likewise
appears that since the license was renewed in 1937, irs. Kelly,
who denies that there was ever any improper conduct in the alley-
way, has erected gates at both ends thereof to pronibit anyone from
using the alleyway without her permission.

Apnellant likewise contends that the licensee is a
resident of Pennsylvenia. It appears, nhowever, that the licensee
has voted in Wildwood continually since 1930. The only evidence
roduced by appellant to show that she is not a resident of New
Jersey is the fact that her husband holds a licuor license in
Philadelphia and that he has obtained an age, residence or
citizenshin permit frows this Department as a non-resident of
New Jersey. Wwhile the residence of the huspand is usually
considered to be the residence of the wife, there is nothing
wnich would prevent a wife from setting up a separate residence
from her husband. The fact that Mrs. Lelly has voted for the
past seven years in Wildwood 1is sufficient to show that she
considers her permanent residence to be in thlis State, and the
uere fact thet her husband plans or waintains a residence else-
where 13 not of itself sufficient to show that she is not a
resident of New Jersey. Cf. Lillv wvs. Way, Bulletin #£20,

Item 1.

The evidence shows that the licensee, Anna M. Kelly,
hag made real and sincere efforts to conduct her premises in a
propev wanner., The evidence pTOuHL@u by apnellant is not
sufficient to show that the action of the issuing autnority
in renewing the license was improper.

The action of Honorable Palmer . Way, Judge of the
Court of Common Pleas of the County of Cape May, in renewing
the license to Anna M. Kelly is, therefore affirmed.

D. FREDERICK BURNETT
Commisgioner

Datecd: December 1, 1937,

SOLICITORS! PELMITS - MOIAL TULPITUDE - FACTS EXAMINED -
OQJCLUSLONU{

\

December 14, 1937.

Be: Avpplication for Solicitor's Perait
Case No, 198

Application was filed for solicitor's nermit pursuant
to provisions of P.L. 1945, c. 256. Therein, applicant dis-
closed that he had been corvicted of the crime of '"recelving
stolen goods." Accordingly, a hearing was scheduled to
determine if the crime involved moral turpitude.

Testimony taken at the hearing revealed that in
1918 and prior thereto, applicant and his partner con-
ducted a pawn brokers! service store in Newark; that over a
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period of time they <¢id business with - man who was employed

in a jewelry factory and who had stolen various articles of
J@welry which he disposed of through applicant anc his part-
ner; that the total value of the articles of Jewelry amounted

to £234,00. Applicant stated that he entered a plea of non-
vult to an indictment, charging him with having receivec stolen
zoods to the value of 5284.00; that thereupon, he was sentenced
in 1918 to serve three months in jail and pay a $500.00 fine;
that after serving & month, he was recalled anc sentenced to the
tiwe ne had already qerveaj that he paid the ¥500.00 fine.
Appllcunb albo stated that the stolen Jéwel*y had been made good
either by its return or the value of same pald to the employer
of the man who stole it; further, that he did not «now the
jewelry had been stolen and had entered his non-vult plea only
because his lawyer had advised him to do so.

The crime of receiving stolen goods ordinarily involves
moral turpitude. In Re AppliCduion for Solicitor's Perwlt,
Case #42, Bulletin 156, Item 4, and cases thereln cited. In
view of Fhe plea of QOA—vult the sentence and fine,; coupled
with the facts as outlined above, there 1s nothing 1n this
case which would warvant a contrd.y conclusion. -

It is therefore recommended that the application for
solicitor's permit be denied.
P

Jerome B. McKenna, Attorney
Aporoved:

D. FREDERICK BUENETT
Jommissioner

APPELLATE DECISIONS - PEARCE vs. WEST ORANGE
REV. HENRY ARTHUR PLARCE, )
Lppellant,
—vg—

BOARD OF COMLISSIONERS OF ON APPEAL

WEST ORANGE
CONCLULIONS

'Respondent.

N S—r N ~— S

. 3 . . . . . . . . . . . . [N . . o« .

Henry Arthur Pearce, Pro Se.
Alfred J. Grosso, Lsg., Attorney for Respondent.
Max Mehler, bgg., Attorney for west Orange Tavern Owners Ass'w.

Appeal from a resolution of respondent modifying thne
egulations concerning closing hours in West Orange, now fixed
at 2:00 A. M, on week-days and 3:00 A. M. on Sunday mornings,
and which resolution provided in substance that said closing
hours shall not be operative or in effect on CJrlb mas Day, 19387,
or on New Year's Day, 1938.




BULLETIN 220 | SHENT 16

After public hearing conducted by the Commissioner
during which the above attorneys, tavern owners in person, and
citizens generally were heard, tne Coumissioner thereupon
rendered oral conclusions as follows:

BY THE COWiISSIONER (orally):

The statute (Section 38), provides that if any person
who is affected by the hours between which sales of alcoholic
beverages at retall may be made shall consider himself aggrieved
thereby, he may appeal to the Commissioner in respect thereto.
Thereupon, the Commissioner, after public hearing, may set
aside, vacate and repeal the limitation complained of, or
change, alter, amend or otherwise modify it.

I have listened with dntense care to what has been
presented in an effort to understand both sides. There is no
guestion of power. It is not a matter of law, It is rather
a question of policy - a matter of social desirability.
Opinions differ. The Legislature has provided that I-am to
be the umpire, because while the right to fix these hours is,
in the first 1nstahce, delegated to the municipalities, it is
subject to appeal.

Such an appeal 1s not a matter of determining whether
& discretion has been abused. The Commissioner is not coufined
to the alternatives of affirmance or reversal, for express power
is conferred to change, alter or otherwlise modify the hours
so fixed. Hence the guestion is one of goclal desirability.
And, therefore, in my homely, clumsy way, I have to grope sand
feel for the criterion and to sense the public interest as best
I can. 8o that is the only ground I am going to go by in this
deCl zlon.

Lhristmas is a DOlemy as well as a holy day. It 1s
essentially & home day; it is kin to Thanksgiving., It is one
of our two family days. The Christmas- tree is one of the few
remaining sentimentalities that we allow ocurselves to indulge
in; but it typifies the spirit of Christmas. Wwhen the Christ-
mas stockings are emptied and the presents are opened, the kids
want father and mother and brother and sister to be there. The
man who has spent the whole night in a tavern and comes home
plastered at seven does not contrlbute anything to the family
cheer, except gloom, -I don't see that public policy is served
by taking all wraps off on Christmas five or eariy Christmas
morning.

The municipality allows an extension to three ofclock
on special days, that is 10 say on faturday nizshts., I shall
regard Christmas as being a special day, and nereby set 3:00
AJil. on December 25th as the closing hour. That's enough.

As regards New Year's, speak 1ng from the same stand-
point of social dColrdbLllTJ, I find the situation essentially
different. New Year's Dlay is not in any sensc a family day;
it i1s a day of feasting, celebration, merrymaking, and letting
off steam. The general idea of most everybody, whatever their
particular thoughts about liquor, is that on Necw Year's Eve
they must be "out" - they must go somewhere. Some go to
watch-night services at the church, some to night clubs, some
to social affairs here and there, but whatever they do, they are
on the move in gay party spirits - something essentislly different
from a Christmas family gathering at the fireside.

Qonowqucntly, so far as New Year's kve 1s concerned,

the resolution 1s affirmed. )
- A—
/( / ’ / / / /// /L/ /

1 _—’-—\-v—-
Comm ssioner ﬂ_ . HEIGRSON |

Natoedes Narcmher TR 1a%7



