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IN THE MATTER OF THE SUSPENSION :

OF THE TEACHING CERTIFICATE OF COMMISSIONER OF EDUCATION
JOHNATHAN CREEKMUR, CENTRAL :
JERSEY ARTS CHARTER SCHOOL, DECISION
UNION COUNTY. :
SYNOPSIS

In February 2011, an Order to Show Cause was served upon respondent ~ a non-tenured
language arts teacher at Central Jersey Arts Charter School (CJACS) — requiring him to show
cause why his teaching certificate should not be suspended for unprofessional conduct pursuant
to NJ.S. A 18A:26-10 for resigning his position without notice on September 30, 2010. The
respondent contended, inter alia: that he was unsure of the stability of his employment with the
CJACS and therefore explored an employment opportunity in East Orange which required him to
start on October 1; and that his conduct was warranted by the allegedly abysmal teaching
‘environment at the charter school.

The ALJ found, inter alia, that: at the time of his resignation, respondent was working at CJACS
pursuant to a fully executed contract in full force and effect; respondent’s signature on his
employment contract acknowledged his receipt of an employee handbook which clearly stated
that resignations must be in writing with a minimum of 60 days’ notice; respondent’s conduct in
leaving without any notice was grossly unprofessional as it allowed no time for the school
administration to smoothly transition his students to a new teacher; respondent’s contention that
his actions were justified by CJASC’s alleged non-compliance with special education
requirements is without support in the record; respondent failed to put the interests of his
students before his own interests when he suddenly resigned; and his abrupt departure could not
help but be disruptive to his students’ education. Accordingly, the ALJ concluded that
respondent is guilty of unprofessional conduct within the meaning of N.J.S.A. 18A:26-10 and
that his resignation without notice warrants suspension of his teaching certificate for a period of
one year. However, the ALJ concluded that the suspension should commence at the conclusion
of the 2011-2012 school year in order to avoid disruption in the education of respondent’s
current students in East Orange.

Upon independent review of the record and the Initial Decision, the Commissioner concurred
with the ALJ that respondent’s unprofessional behavior warrants the suspension of his teaching
certificate for a period of one year, and that this penalty shall commence at the end of the 2011-
2012 school year. A copy of the instant decision was forwarded to the State Board of Examiners
for the purpose of effectuating the suspension.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the reader. It
has been neither reviewed nor approved by the Commissioner.

Maited 1/04/12
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IN THE MATTER OF THE SUSPENSION :

OF THE TEACHING CERTIFICATE OF COMMISSIONER OF EDUCATION
JOHNATHAN CREEKMUR, CENTRAL

JERSEY ARTS CHARTER SCHOOL, DECISION

UNION COUNTY. :

The petitioning charter school asks the Commissioner to suspend respondent’s
teaching certificate for one year in consequence of his precipitous resignation after the beginning
of the 2010-2011 school year. Upon review of the record, Initial Decision of the Office of
Administrative Law (OAL), respondent’s exceptions and petitioner’s replies thereto, the
Commissioner adopts the Initial Decision as the final decision in this controversy.

Respondent’s exceptions largely reiterate his arguments before the Administrative
Law Judge (ALJ) and are rejected for the reasons articulated by the ALJ. First, the
Commissioner finds nothing in the record that would render the ALJ’s factual findings ~
including the finding that the African American studies course was literature based and within
the scope of respondent’s certification/endorsements — unsupportable. Second, regardless of
who petitioner was or was not actually able to employ or utilize in respondent’s absence, the
kind of difficulties that petitioner encountered in the wake of respondent’s abrupt departure were
reasonably foreseeable.

Third, even if petitioner’s failure to provide enough support for the special
education students in his class was the motivation for respondent’s resignation, his sudden exit
was still not justified. Ironically, the disruption that his departure caused could only have

aggravated any difficulties that both the special education students and the other students
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experienced. Finally, the Commissioner concurs with the ALJ that the fact patterns in In re
Suspension of the Teaching Certificate of Burgess, 1983 S.L.D. 195, and In the Matter of the
Suspension of the Teaching Certificate of Rogers, 1989 S.L.D. 1962, are not similar enough to
those in the instant case, to warrant the imposition of a penalty less than the usual one-year
certificate suspension.

Accordingly, the petition is granted and respondent’s teaching certificate will be
suspended for one year. Further, the Commissioner agrees with the ALJ that there is no reason
to allow respondent’s penalty to inflict disruption upon respondent’s current students.
Immediate suspension of respondent’s certification would put the East Orange school district in
the same predicament that petitioner found itself in when respondent suddenly left his
employment. Thus, the suspension of respondent’s certificate will commence at the end of the
2011-2012 school year. For that reason, this decision shall be forwarded to the State Board of

Examiners for appropriate action.

IT IS SO ORDERED.' ﬂ

ACTING COMMISSIONER/QF EDUCATION

Date of Decision: 1/04/12

Date of Mailing: 1/04/12

' This decision may be appealed to the Appellate Division of the Superior Court pursuant to P.L. 2008, c. 36.
(N.LS.A. 18A:6-9.1)



State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 04041-11
AGENCY DKT. NO. 53-3/11

IN THE MATTER OF THE SUSPENSION OF

THE TEACHING CERTIFICATE OF

JOHNATHAN CREEKMUR, CENTRAL JERSEY ARTS
CHARTER SCHOOL, UNION COUNTY.

Vittorio LaPira, Esq., for petitioner Central Jersey Arts Charter School (Fogarty

and Hara, attorneys)

Biana Savikin, Esq., for respondent Johnathan Creekmur (Bucceri and Pincus,

attorneys)
Record Closed: October 21, 2011 Decided: November 21, 2011

BEFORE ELLEN S. BASS, ALJ:

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Petitioner, Central Jersey Arts Charter School (CJACS), seeks an order
suspending respondent’s teaching certificate for a period of one year, contending that
he resigned from his teaching position with inadequate notice. Respondent, Johnathan
Creekmur, replies that he initially explored aiternative employment because he was
unsure that he would be reemployed for the 2010-2011 school year. Once he knew

New Jersey is an Equal Opportunity Employer
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that he had a contract, Creekmur resigned without notice, but asserts that his conduct
was warranted by the allegedly abysmal teaching environment at CJACS.

On February 23, 2011, at the request of CJACS, the Commissioner of Education
(the Commissioner) entered an Order directing Creekmur to show cause why his
teaching certificate should not be suspended for unprofessional conduct, pursuant to
N.J.S.A. 18A:26-10. Creekmur filed an answer on April 1, 2011. On April 4, 2011, the
Commissioner transmitted this matter to the Office of Administrative Law (OAL) for

hearing as a contested case.’

A hearing was conducted on September 21, 2011. Post-hearing submissions

were filed on October 21, 2011, at which time the record closed.

FACTUAL DISCUSSION AND FINDINGS OF FACT

The parties were able to stipulate to many of the pertinent facts, which they then
elaborated upon through testimony. | FIND that Creekmur was continuously employed
at CJACS as a teacher of language arts from August 25, 2008, through September 30,
2010.

Donna Titus-Johnson was Creekmur's principal. She testified that Creekmur
approached her on or about September 15, 2010, to advise that he was considering
employment elsewhere. He did not definitively say that he would be leaving CJACS,
however. By September 21, 2010, Creekmur had received a written offer of
employment from the East Orange public schools, and had accepted the offer in writing.
According to Creekmur, only after accepting his new position did he learn he would be
required to start there October 1, 2010.

Titus-Johnson first learned of Creekmur's resignation on September 30, 2010,
and from students, who advised that he had said goodbye to them. Later that day,

! A verified complaint was initially filed on behalf of CJACS on December 23, 2010, but the matter was closed by the
Commissioner because it was not accompanied by the requisite order to show cause. Via letter dated March 11,
2011, Creekmur was advised that the petition had been properly refiled, and that the closure of the earlier petition did
“not serve to invalidate the Board's original submission date of December 23, 2010 in this matter.”

%
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Creekmur confirmed that he would be leaving immediately. Titus-Johnson warned
Creekmur that leaving without notice could jeopardize his teaching certificate, but
Creekmur simply replied that he hoped Titus-Johnson would choose not to pursue a
revocation proceeding. He reminded her of all he had done for CJACS and its students.
Shamida Coney, the lead person for CJACS, similarly learned of Creekmur's departure
for the first time on September 30, 2010. It is uncontroverted and | FIND that Creekmur
did not return to CJACS and, indeed, began working as a teacher in the East Orange
schools the very next day, October 1, 2010.

Creekmur’s departure left Titus-Johnson with a shallow applicant pool from which
to draw, as the academic year had started and most teachers were aiready employed.
After Creekmur abruptly left, CJACS temporarily assigned an instructional aide with a
substitute teacher's certificate to teach his language arts classes. A replacement
teacher was briefly and unsuccessful retained, and the aide was returned to the
classroom. CJACS did not hire a permanent replacement for Creekmur until
approximately fifteen weeks after his resignation. Creekmur verbally represented that
he would assist during the transitional period, and he did so, via email exchanges and
Facebook messages to the instructional aide.> Nonetheless, instruction was disrupted
for the students in Creekmur's classes, who for a good part of the year received

instruction from a substitute teacher.

Creekmur urged that his hasty departure was not to “feather his own nest,” but
rather was a reaction to the distressing environment at the school. He pointed out that
CJACS had been an appealing job due to its location close to home, and that he now
travels some twenty some miles each way to get to work. Creekmur further asserted
that he was not lured to East Orange by an attractive salary. While his salary there
ultimately was about $24,050 higher than his salary at CJACS would have been during
the 2010-2011 school year, he was initially appointed at an annual salary of $50,218,

2 Titus-Johnson conceded that even if Creekmur had afforded CJACS the requisite 60 days notice, it would have
been difficult to find a replacement. Creekmur urged that a qualified applicant was available earlier, but his testimony
in this regard was not evidential. The record developed at hearing would not allow me to detemine if the candidate
alluded to by Creekmur was qualified or not, and a decision whether this individual truly met the school's needs
rested in the sole discretion of the CJACS administration. But | did hear testimony that this candidate was herseif
unavailable for sixty days; this certainly was believable given the time of year, and buttresses CJACS’s contention
that Creekmur left his position at a most inconvenient time for CJACS and its students.
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less than the $51,400 salary in his 2010-2011 contract with CJACS. (J-5.) But quickly
thereafter, the East Orange Board twice made adjustments to his salary; by November
2010, Creekmur’s salary had been adjusted to $85,589 by the East Orange Board. (J-
9; J-10.)°

Creekmur testified that he was unsure that he had a contract for the 2010-2011
school year at CJACS, offering this testimony to justify his exploration of the opportunity
presented in East Orange.* He pointed to confusion regarding his reemployment for the
2009-2010 year as evidence that his concerns about job security were well placed.
Apparently, the previous year, his contract was late in coming. Creekmur initially had
been offered a position as a literacy coach, and he was even asked to assist in the
process of hiring a replacement language arts teacher. The literacy coach position
never materialized, and during the summer of 2009 Creekmur still had not signed a
contract. Although he was ultimately asked to return for the 2009-2010 school year as
a language arts teacher, Creekmur was so unsure he still had a job that he applied for

unemployment benefits.

But in fact by mid-May 2010, Creekmur was provided with a contract-renewal
notice offering him reemployment for the 2010-2011 school year, which he was
required to return signed on or before June 1, 2010. Coney testified that Creekmur did
not return the form until June 9, 2010, and she advised Creekmur that his lateness
could “affect [his] offer of employment.” This quickly proved to be an empty threat
because Creekmur received and signed an individual employment contract
memorializing the terms and conditions for his employment with CJACS for the 2010-
2011 school year sometime in early June.® Creekmur testified that he did not receive a
fully executed copy of his contract until August 2010, and for this reason spent the

% Minutes of the Board meetings reveal that although Creekmur was initially hired at Step 1 of the salary guide, he
was placed at a much higher step once he verified his prior teaching experience. It is unimaginable that Creekmur
took the position in East Orange wholly unaware of the potential for a higher salary, making his contention that he did
not leave CJACS for a better salary a bit incredible. The salary guides are a matter of public record. As Creekmur
states in his post-hearing submission, money was a concern for him, as he “owns his home and is responsible for
making payments towards his mortgage.”

4 Importantly, Creekmur does not need to justify his decision to pursue alternative employment opportunities, nor
does CJACS suggest otherwise.

® His signature is dated June 1, 2010, but he must have signed the document shortly thereafter since the offer-of-
employment form was not itself signed until June 9, 2010.

J



OAL:DKT. NO. EDU 04041-11

summer again uncertain if he had a job come September. | agree with CJACS that this
testimony does not ring true, and, indeed, Coney credibly testified that although
Creekmur worked in a CJACS summer program during 2010 she was unaware that he
had any concerns about his employment status. Although Creekmur, like most people,
needed a job to pay his bills, he never once inquired that summer about his position for
September 2010.

Notwithstanding any alleged confusion about his ongoing employment at CJACS
during the summer of 2010, it is uncontroverted and | FIND that at the time of his
resignation in late September 2010 Creekmur was working at CJACS pursuant to a fully
executed contract in full force and effect, and, indeed, was being compensated in
accordance with the terms of that contract. It is likewise uncontroverted and | FIND that
Creekmur read and reviewed the contract’s terms prior to signing it, and did not express
any confusion about the obligations created by it. The contract stated that an employee
handbook had been provided to Creekmur, and that he understood that he must also
abide by the policies, procedures and job responsibilities contained in that handbook.
The handbook states at page 21 that “[tlhere may come a time when you choose to
leave Central Jersey Arts Charter School to take on another challenge or for some other
reason [and] [y]Jou must notify the principal in writing and with a minimum of 60 calendar
days notice.” (J-7.) The contract itself similarly confirms that resignations must be with
60 days' notice. (J-5.)

Creekmur justified his sudden departure from CJACS with a variety of complaints
about how the school operated. He testified that he was assigned classes he was not
qualified to teach; that he was ill-equipped to assist the non-English speakers and
special education students in his classes; and that a scheduling snafu at the start of the
year resulted in confusion in the halls and interrupted learning. Creekmur holds
instructional certification with a K-8 elementary endorsement. He took and passed the
Praxis examination for middle school language arts, which is the only area in which
Creekmur is “highly qualified” as that term is defined by No Child Left Behind. He
contended that the only subject he was truly qualified to teach was language arts.
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For the 2010-2011 school year, Creekmur's weekly course schedule included
language arts literacy classes, African-American Studies classes, a community service
class and six study hall periods. Creekmur’s testimony made it clear that he did not like
his schedule, and that he felt that his colleagues received better assignments. He
specifically challenged the propriety of being asked to teach African-American Studies.
Titus-Johnson clarified that the African-American Studies course was literature based,
and designed as an examination of the African-American experience through novels
and poetry. She felt it was an appropriate assignment for Creekmur. A course
description was consistent with Titus-Johnson’s explanation of the goals of this middle-

school elective, and it provides:

This class will be about the African-American experience
and will be constructed around the voices and language
used by Black people themselves. The class will be
organized chronologically with the use of novels, films,
current events and essays. The class will cover the
historical aspects of the African American experience from
the struggle against slavery to the 21st century. Students
will be required to complete a final examination and an end
of course project.

[R-4]

Creekmur urged that he was ill-prepared to teach this course, which he contended had
no curriculum or syllabus to guide him and was really a social studies class. But he
admitted that he team-taught the class the prior year, and Titus-Johnson testified, and |
FIND, that Creekmur did not complain about this assignment at any time while he was
still teaching at CJACS. He likewise did not complain about the community service
assignment, which Titus-Johnson explained guided students through volunteer

experiences required for graduation from CJACS.

Creekmur contended that the school was non-compliant with special education
requirements, and Titus-Johnson conceded that a monitoring visit by the Department of
Education revealed some procedural errors. Indeed, she shared both a letter from the
Department of Education that specified areas of non-compliance, as well as an April 5,
2011, letter from the Department that indicated that all areas of concern had been

Iy,

W,



OAL DKT. NO. EDU 04041-11

corrected. (P-2.) Creekmur urged that the special education students included in his
mainstream classes had received support during the years prior to 2010-2011 from a
special education teacher, Rebecca Forste Deepchandani. Deepchandani was
reassigned to language arts classes for the 2010-2011 school year, and no one was
hired to replace the special education support she had supplied in Creekmur's

classroom.

Creekmur maintained that this made for an impossible classroom environment.
He stated that his special education students were disruptive and impeded the progress
of the remaining students. Deepchandani concurred, urging that special education
students at CJACS were not receiving the services promised in their Individualized
Education Programs (IEPs). She penned a letter on Creekmur’s behalf, in which she
wrote that “both Mr. Creekmur and | were witnesses to blatant, intentional and
unabashed violations of education law and student rights. After having seen what we
saw, no self-respecting educator could in good conscience continue to take part in the
operation of this school.” (R-6.) Deepchandani also ultimately resigned, but despite her
vehement concern about the poor conditions at CJACS, she was able to do so with

proper notice.

CJACS urges that Deepchandani was a disgruntied employee, who left the
school after receiving a disciplinary warning and whose testimony should be given fittle
weight. (P-5.) In troubling testimony, Deepchandani flatly denied having any
employment-related issues while working at CJACS prior to her resignation. But when
asked, “[d]id they ever warn you that you had excessive tardiness?” she replied, “[t]hey
may have.” When asked if she had been warned about not properly submitting lesson
plans, she stated, “that occurred after | submitted my resignation.” Her resignation was
tendered in January 2011, and she somewhat recanted this testimony when presented
with a copy of a disciplinary notice dated November 8, 2010. (P-5.) Deepchandani now
stated that it was possible that she had seen the disciplinary notice before, but did not
remember. A disciplinary notice is not something an employee is likely to forget. There
was a lack of straightforwardness and candor to Deepchandani’'s testimony that
diminished her credibility and leads me to agree that her anger with CJACS may have

colored her recollections of the events.
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CONCLUSIONS OF LAW

N.J.S.A. 18A:26-10 provides that “[a]ny teaching staff member employed by a
board of education . . . who shall, without the consent of the board . . . , cease to
perform his duties before the expiration of the term of his employment, shall be deemed
guilty of unprofessional conduct, and the commissioner may, upon receiving notice
thereof, suspend his certificate for a period not exceeding one year.” See also N.J.A.C.
6A:9-17.9. The Commissioner has held that the central purpose of N.J.S.A. 18A:26-10
is “to provide notice to the school so that a suitable replacement can be hired without

adversely impacting students.” Penns Grove-Carneys Point Bd. of Educ. v. Leinen, 94
N.J.A.R.2d (EDU) 405, 407.

The decision to suspend a teaching certificate pursuant to N.J.S.A. 18A:26-10 is
discretionary and the Commissioner has historically evaluated all circumstances specific
to an individual case. As a general rule, however, with rare exception, the
Commissioner has imposed suspensions for the one-year maximum period. Black
Horse Pike Reg’'l Sch. Dist. v. Mooney, 1984 S.L.D. 821; In_re Suspension of the
Teaching Certificate of Capshaw, EDU 12318-06, Initial Decision (April 30, 2007),
modified, Comm’r (June 12, 2007) <http://lawlibrary.rutgers.edu/oal/search.htmi>;
E. Amwell Twp. Bd. of Educ. v. Acken, 1986 S.L.D. 2803.

Indeed, the Commissioner has declined to order a full-year suspension only
when presented with compelling mitigating circumstances. In Black Horse Pike

Regional, supra, 1984 S.L.D. 821, for example, the Commissioner did not suspend the

certificate of a staff member who, due to her husband’s relocation, resigned a week
earlier than required by her contract. The board in Black Horse Pike Regional was able

to secure a replacement before the resigning teacher's departure and there was no
disruption to the continuity of instruction. The teacher there had an understandable
reason for her slightly early departure and had met with her successor to discuss the
educational program. She had left lesson plans and final grades for her classes.
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None of these mitigating factors are present here. Creekmur's conduct was
grossly unprofessional. He literally walked out on his students, urging that his actions
were justified by the fact that CJACS was operated in violation of law. This record
provided me with no evidence to support this contention, nor is this proceeding the
context in which a proper and complete analysis of CJACS and its regulatory
compliance could be or should be explored® A school like CJACS is regularly
monitored by the Department of Education, and any concerns about how it functions

could have been referred by Creekmur to the Department.

He urges that his abrupt departure from CJACS was “attributable to honest and
noble motivations,” because the school was so poorly run that he could better serve
children by moving on to another school district. But Creekmur’s arguments, if accepted
by me, would give free reign to dissatisfied teachers throughout the state to walk out on
schools that they feel are not up to par, in complete contravention of the requirements of
N.J.S.A. 18A:26-10. Employment in a public school is not servitude, and a teacher can
resign from a setting that does not feel right, regardless of the reason. But the statute
recognizes that a teacher must not depart without notice, even if the teacher dislikes his
school; even if the teacher thinks the school is poorly run; and even if the teacher thinks
the school is non-compliant with education laws and regulations. Teaching is a unique
occupation, where a change in personnel can affect many young lives. N.J.S.A.
18A:26-10 confirms that a dedicated teacher must always put his students first.

Creekmur did not do so.

Creekmur cites several cases where the Commissioner declined to enter a one-
year suspension, but each is distinguishable on its facts. In In_re Suspension of the
Teaching Cetrtificate of Burgess, 1983 S.L.D. 195, the Commissioner did not suspend
the responding teacher’s certificate, but the initial decision noted that the teacher there

“did not ‘walk off the job without notice but, in exemplary fashion, left carefully made

plans as well as personally owned teaching materiais for the benefit of his successor,

his pupils, his administrators and his employer.” Clinton Twp. Bd. of Educ. v. Burgess,

&) was wholly unconvinced that Creekmur was assigned classes he was unqualified to teach, as he clearly was being
asked to teach a literature-based African-American Studies class. Relative to the special education students in his
class, any failure by CJACS to comply with the requirements of their IEPs did not justify Creekmur’s actions in leaving
his entire class of students adrift for months while CJACS struggled to locate a replacement.
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1983 S.L.D. 183, 191. Burgess did not leave to take a position at another school, “an
act which has in the past been adjudged by the Board of Examiners to be sufficient
reason to suspend a teaching certificate.” lbid. Furthermore, Burgess’'s administrators
had offered to help facilitate his early departure, representing that they would attempt to

obtain a replacement during the two-week-notice period he did provide.

Here, Creekmur did walk off the job, and did so to take a position at another
school. | heard no evidence that comprehensive lesson plans were left for his
successor, only that he communicated periodically with the aide assigned to his classes
via email and Facebook. Similarly, In the Matter of the Suspension of the Teaching

Certificate of Rogers, 1989 S.L.D. 1962, does not support Creekmur’s position. There,

a certificate was suspended for only three months because, fortuitously, the board
located a replacement within a week. Creekmur unsuccessfully urges that he could
have been replaced quickly too, if CJACS had hired the applicant he perceived was
“qualified,” conveniently overlooking that this candidate herself could not come to
CJACS without giving her district 60 days’ notice. Furthermore, in Rogers the
Commissioner was convinced that there was confusion about the requirements of the

respondent’s contract; no such confusion was evident here.

I must also distinguish Creekmur’'s conduct from that of the respondent in
Rogers, who left a public school position to return to work with profoundly disabled
individuals at a State developmental center. Rogers’s willingness to do this very
important and difficult work colored the Commissioner’'s perception of his conduct. But
here, notwithstanding Creekmur's assertion that his “actions were clearly motivated by
the need to serve students effectively in a setting that promoted that goal,” | am
unconvinced that Creekmur left CJACS to pursue a lofty purpose. He left because he
was unhappy at CJACS and East Orange presented a better opportunity.

Creekmur’s arguments that his actions did not impair the quality of instruction at
CJACS are unavailing. [t is incontrovertible that a teacher’'s abrupt departure is
disruptive for students. Likewise, Creekmur's unprofessional conduct negatively
impacted his administrators, who had to scramble to secure coverage for his classroom,

and his colleagues, who were reassigned to ensure that some modicum of instruction

10
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took place in Creekmur's classroom while a replacement teacher was secured.
Creekmur acted “with nary a concern about the weil-being of the . . . students in need of
his assistance, [CJACS’s] ability to find a suitable replacement on such short notice, or
the increased workload for his co-workers.” Capshaw, supra, EDU 12318-06, Comm'r

(June 12, 2007) <http://lawlibrary.rutgers.edu/oal/search.htmi>. Accordingly, |
CONCLUDE that Creekmur is guilty of “unprofessional conduct” within the meaning of
N.J.S.A. 18A:26-10 and that his abrupt resignation from his teaching position, without

notice, warrants suspension of his teaching certificate for a period of one year.

Creekmur urges that his students in East Orange will be unfairly punished if he is
forced to leave his position there mid-year because his certificate is under suspension.
This argument is compelling, because | agree that a suspension, if imposed during the
2011-2012 school year, will affect the students of East Orange in precisely the manner
N.J.S.A. 18A:26-10 seeks to prevent. Accordingly, | CONCLUDE that the suspension
of Creekmur's certificate should commence at the conclusion of the 2011-2012 school

year.

ORDER

Based on the foregoing, it is ORDERED that Creekmur’s teaching certificates be
suspended for a period of one year, said suspension to commence at the conclusion of
the 2011-2012 school year.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five days and unless
such time limit is otherwise extended, this recommended decision shall become a final
decision in accordance with N.J.S.A. 52:14B-10.

11
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Within thirteen days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the COMMISSIONER
OF THE DEPARTMENT OF EDUCATION, ATTN: BUREAU OF CONTROVERSIES
AND DISPUTES, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton, New Jersey
08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be sent to
the judge and to the other parties.

P —
November 21, 2011 L ' e
DATE ELCLEN S. BASS, ALJ
Date Received at Agency: ﬂ()ﬁ 2\ 4 M 4.
Date Mailed to Parties: { \0Y .2 l 20| DIRECTOR AND
CHIEF ADMINISTRATIVE LAW JUDGE

12
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APPENDIX

Witnesses

For Petitioner

Donna Titus-Johnson

Shamida Coney

For Respondent

Johnathan Creekmur
Tiffany Overton

Rebecca Forste Deepchandani

Exhibits

Joint Exhibits

J-1  Employment Contract, 2009-2010

J-2 Schedule, 2010-2011

J-3 Rebecca Forste’s schedule

J-4 Laureh Orchanian’s schedule

J-5 Employment Contract, 2010-2011

J-6 Renewal Notice, 2010-2011 .

J-7 Employee Handbook

J-8 September 14, 2010, minutes, East Orange Bd. of Educ.
J-9 October 12, 2010, minutes, East Orange Bd. of Educ.
J-10 November 9, 2010, minutes, East Orange Bd. of Educ.

For Petitioner

P-1 Not admitted
P-2 May 4, 2010, letter with attachments
P-3 Not admitted
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P-4
P-5

Not admitted
Disciplinary notice

For Respondent

R-1
R-2
R-3
R-4
R-5
R-6
R-7

Certification of Donna Titus-Johnson

NJ Hire Advertisement

Résumé

Description of Middle School Electives

Facebook entries

March 15, 2011, letter from Forste Deepchandani
Emails
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JACK A. PERNA,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
STATE-OPERATED SCHOOL DISTRICT : DECISION
OF THE CITY OF PATERSON,
PASSAIC COUNTY,
RESPONDENT.

SYNOPSIS

Petitioner was terminated in 2009 when his position as Supervisor for Grant Acquisition and Management
was eliminated in a reduction in force (RIF). He subsequently filed the instant appeal claiming that the
respondent Board violated his tenure and or seniority rights.  Petitioner was employed by the Board in
several different positions between 2001 until 2009. The Board contended that the petitioner never
earned tenure in the district and therefore lacked tenure rights.

The ALJ found, inter alia, that: there are no material facts at issue and the matter is ripe for summary
decision; tenure is a statutory right with precise statutory requirements, and the staff member claiming
tenure rights has the burden of proving his right to tenure; in order to gain tenure, a teaching staff
member must work in a position for which a teaching certificate is required, hold the appropriate
certificate, and serve for the requisite period of time; an endorsement as a school administrator is
required in order for an individual to be authorized to serve in any position that involves services as a
district-level administrative officer; petitioner’s endorsement as a principal did not constitute appropriate
certification for tenure-acquisition purposes because his service was not as an administrative officer of a
school or comparable unit; conversely his principal endorsement did not authorize him to fulfill the
district-level responsibilities with which he was charged; and petitioner bore the primary responsibility
for ensuring that he possessed the appropriate certification and endorsement for the positions in which he
served. The ALIJ concluded that: based on the job descriptions under which petitioner served, he should
have possessed an administrative certificate with an endorsement as a school administrator in order to be
legally authorized to fulfill such functions; inasmuch as petitioner did not hold the appropriate
endorsement for such assignments, he did not earn time toward tenure while serving in a director position;
and therefore his length of service falls short of the statutory requirements for acquisition of tenure. The
ALJ recommended dismissal of the petition.

Upon review and consideration, the Commissioner concurred with the ALJ that petitioner did not achieve
tenure in respondent’s district because he was not properly certificated for the positions in which he
served. Accordingly, he adopted the Initial Decision as the final decision in this matter, and dismissed the
petition,

P g (>

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the reader. It
has been neither reviewed nor approved by the Commissioner.

Mailed 1/04/12
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JACK A. PERNA,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
STATE OPERATED SCHOOL : DECISION
DISTRICT OF THE CITY OF

PATERSON, PASSAIC COUNTY,

RESPONDENT.

This controversy arose when petitioner’s employment with respondent was
terminated in consequence of the elimination of his position. The Commissioner has reviewed
the record, the Initial Decision of the Office of Administrative Law (OAL), petitioner’s
exceptions to the Initial Decision, and respondent’s replies thereto, and is constrained to concur
with the Administrative Law Judge (ALJ) that petitioner’s separation from employment was not
a tenure violation.

Based upon the stipulated facts, it appears that before petitioner came to work in
respondent’s district he had received training and certification as an educator, and accumulated
experience working in the New York school system. In 2000, he was engaged by respondent as

a consultant.
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In 2001, respondent’s Superintendent, Edwin Duroy, sought and received
permission from Benjamin Rarick, Director of the Office of State Operated School Districts of
the State Department of Education (DOE), to hire petitioner as an “Interim Program Director.”
Joint Exhibit J-1.' After petitioner had served for a year — as “Director of the Paterson
Educational Partnership for 21* Century Community Learning Centers” — Duroy again contacted
Rarick seeking permission for petitioner to be appointed as “Director of Grant Development and
Evaluation.” By way of an August 9, 2002 memorandum, Rarick approved the appointment “per
[Duroy’s] memo to [Rarick] dated August 8, 2002.” Joint Exhibit J-6.

Petitioner then served as Director of Grant Development and Evaluation for

3 The Job description for the position was memorialized in December

approximately five years.
2003, Joint Exhibit J-3, and included the requirement of an administrative certificate with a
supervisor endorsement. A March 15, 2005 revision to the job description also called for a
supervisor endorsement. Joint Exhibit J-4. In the course of his service as Director of Grant
Development and Evaluation, petitioner earned a masters degree in educational leadership, Joint
Exhibit J-7, and an administrative certificate with a principal/supervisor endorsement, Join t
Exhibit J-12. The provisional certificate with the principal/supervisor endorsement was issued in
January 2005, Joint Exhibit J-11.

At the end of the 2006-07 school year, petitioner’s position was abolished, and as

of July 1, 2007, petitioner was assigned to be Environmental Science, Health and Safety

J-1 is a memorandum dated July 24, 2001 from Rarick approving the hire and referencing a July 9, 2001
memorandum from Duroy, in which Duroy apparently sought the approval. The latter memorandum — along with
any information that may have been annexed thereto -~ does not appear to be in the record.

* Duroy’s August 8, 2002 “memo,” referenced in Rarick’s memorandum of approval — along with any information
that might have been annexed thereto -- does not appear to be in the record.

* In December 2006 the job title changed to Director of Grant Development and Evaluation and Pupil Assignment.
Joint Exhibit J-13.



Supervisor. Petitioner challenged respondent’s action of moving him from a director position to
a supervisor position and the parties eventually — in December 2008 -- settled the controversy via
petitioner’s reassignment to the position of “Acting Supervisor for the Office of Grant
Acquisition and Management.” Joint Exhibits J-19, J-20 and J-21. However, four months later,
petitioner was advised that, in consequence of “an economic crisis,” his and other positions
would be eliminated as of July 1, 2009. Joint Exhibit J-24. Petitioner was further advised that
his employment would not be renewed. /bid.

In his petition of appeal, petitioner alleged that:

By virtue of his term of service as a director and supervisor in

respondent’s employ, [he] attained tenure under his

Principal/Supervisor Certificate [sic] pursuant to N.J.S. 4. 18A:28-5

and 6, with seniority rights pursuant to N.J.A4.C. 6A:32-5.1, et seq.
(Petition, Para. 3)

It is petitioner’s burden to clearly prove that claim, Canfield v. Pine Hill Bd. of Educ., 97 N.J.

Super. 493 (App. Div. 1967), by showing that during the relevant time period he had met the
precise statutory requirements for attaining tenure. Picogra v. Cherry Hill Bd. of Educ., 143 N.J.
391, 400 (1996).

Among the requirements for earning tenure is the necessity that the candidate hold
the correct certificate and endorsement for his or her position. See, N.J.S. 4. 18A:28-4; Nelson v.
Old Bridge Bd. of Educ., 148 N.J. 358, 363 (1997); Spiewak v. Rutherford Bd. of Educ., 90 N.J.
63, 74 (1982). The ALIJ found, Initial Decision at 16, and the Commissioner concurs, that the
job descriptions for each position that petitioner held in respondent’s district — except the
Environmental Science, Health and Safety Supervisor position — revealed that each of the jobs

were comprised completely of district-level responsibilities, and that, consequently, the

* The position title was changed to “Environmental Science, Health and Safety Supervisor/Officer on May 30,
2008.
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certification required for the positions was an administrative certificate with a school
administrator endorsement. N.JA.C. 6A:9-12.3(a). It is undisputed that petitioner has never
held such certification. Thus, the Commissioner agrees with the ALJ that, because petitioner had
never held the appropriate certification for his various directorships, he did not earn tenure.

In his exceptions, pages 2-4, petitioner maintains, as a threshold matter, that the ALJ
had no authority to determine the correct certification for petitioner’s positions, and that the instant
controversy should be held in abeyance while the Executive County Superintendent considers the
matter. The Commissioner disagrees. As the ALJ explained:

Although N.JA.C. 6A:9-5.5 envisions that a board of education
will submit a request to the county superintendent for permission
to use an unrecognized title position prior to appointing a candidate
and, if approved, the county superintendent will determine the
appropriate certification and title for the position, Duva’ supports
this forum’s ability to determine the appropriate endorsement for
the “director” position titles held by petitioner in order to decide
the transmitted controversy between the parties.

(Initial Decision at 15)

Indeed, in Duva, the New Jersey State Board of Education explained:

We recognize that the county superintendent is charged with the
responsibility in the first instance for determining the appropriate
certification for service in an unrecognized title based upon the
duties required to be performed. N.J.A.C. 6:11-3.3(b) [predecessor
of NJA.C. 6A:9-5.5]. However, there is no indication in the
record that the unrecognized position titles in this case were ever
submitted to the county superintendent for determination of the
appropriate certification. . .. Moreover, it is well established that
the State Board of Education has the ultimate administrative
authority to determine certification -- see South River Education
Association v. Board of Education of the Borough of South River,
decided by the State Board of Education, November 4, 1987, aff'd,
Docket #A-1695-87T8 (App. Div. 1990). As the ultimate fact-
finder and administrative decision-maker for disputes arising under

5 Duva v. State Operated School District of the City of Jersey City, Hudson County, State Board of Education
Decision No. 56-99 (March 6, 2002).



the school laws, Dore v. Bedminster Tp. Bd. Of Ed., 185 N.J.
Super. 447 (App. Div. 1982), we have reviewed the record before
us, including the job descriptions for the director’s assignments
held by the petitioner. Based on that review, we conclude that the
duties of those assignments were of such character as to require
that the individual serving in them possess an Administrative
Certificate with an endorsement as a school administrator in order
to be authorized by statute and regulation to fulfill such functions.

(Duva, supra, at 12.)

Subsequent to Duva, and pursuant to N.J.S.A. 18A:6-9.1, the Commissioner of
Education became the ultimate administrative arbiter of school law disputes. Thus, it is the
Commissioner who now has the ultimate administrative authority to determine certification.
Since the Commissioner has the discretion to send controversies to the OAL for fact-finding and
legal recommendations, it is well within an ALJ’s sphere of responsibility to make
determinations about certification and present same to the Commissioner for consideration.

Petitioner’s reliance on Joseph Pezzullo v. Board of Education of the Township of
Willingboro,  Burlington ~ County, 1987 S.L.D. 198 (Commissioner  Decision)
is unhelpful. That controversy came to the Commissioner by way of a motion for a declaratory
judgment. As declaratory judgments are issued to provide prospective guidance, and not to
correct an already perpetrated adverse action, it was appropriate in Pezzullo for the
Commissioner to direct that determinations concerning the proper certification requirements for
“unrecognized” titles be made, in the first instance, by the County Superintendent. Moreover, in

Pezzullo, the record did not appear to include a board-approved job description for the

petitioner’s position, making any certification determinations by the Commissioner -- or ALJ

recommendations about same -- premature.
In petitioner’s second exception to the Initial Decision he asks the Commissioner

to muddy the clear definitions in and distinctions between N.J A.C. 6A:9-12.3(a), (b) and (c).

Y
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The offered rationale is that “in a multiplicity of school districts, district-wide positions such as
‘Director of Special Education’ exist which are held by individuals who hold Principal
endorsements,” and that by ruling against petitioner in this case the Commissioner would be
rendering illegal the employment of those individuals. Petitioner’s Exceptions at 5.

No facts are offered to support the above referenced proposition; likewise, no
explanation of how petitioner might have standing to demand action on behalf of such
unidentified employees. ~ The Commissioner cannot make determinations based upon
speculation. By way of contrast, the facts of the instant case clearly show that during most of
petitioner’s years in respondent’s district his job responsibilities were those contemplated by
N.JA.C. 6A:9-12.3(a), and required an administrative certificate with a school administrator
endorsement.

Matarazzo v. Board of Education of the Borough of Cliffside Park, Bergen
County, Commissioner Decision No. 127-04 (March 18, 2004), cited on page 7 of petitioner’s
exceptions, is not apposite to the instant case. In that case, Matarazzo earned tenure as a
supervisor of instruction in respondent’s district and was employed in that position until the
district abolished it. Three years later, when the district reintroduced three instructional
supervisor positions, petitioner unsuccessfully applied for one. After learning that one of the
positions had been given to a non-tenured employee, Matarazzo successfully appealed to the
Commissioner, claiming entitlement to it. The Commissioner rejected the respondent board of
education’s argument that Matarazzo’s tenure in the instructional supervisor position did not
attach to the new instructional supervisor position —~ because the new position included certain

district-wide responsibilities.



Petitioner appears to argue that the Commissioner’s decision in favor of
Matarazzo stands for the proposition that an employee who holds a supervisor endorsement, as
opposed to school administrator endorsement, can earn tenure in a district level administrative
position whose gravamen is the formulation of comprehensive district wide goal-setting,
planning, budgeting and policy implementation. In so doing petitioner fails to appreciate that the
Commissioner found in favor of Matarazzo because the new so-called district-wide supervisor
position in Matarazzo’s district was fundamentally an instructional supervisor position — whose
duties could include some district-wide responsibilities but were nonetheless limited to the realm
of instruction and/or curriculum. For such a discrete, program specific position with jurisdiction
over a defined “unit”® a principal or supervisor endorsement is sufficient. By way of contrast,
the wide-ranging, district-wide administrative position held by petitioner in the case at bar did
require a school administrator endorsement.

Petitioner also ignores the plain language of N.JA.C. 6A:9-12.3(c) which
expressly states that a supervisor endorsement is the required credential for supervisors of
instruction -- whose duties are described as “direction and guidance of the work of instructional
personnel.” Thus, the language of NJA.C. 6A:9-12.3(c) contemplates that an instructional
supervisor’s work will include supervision of certain personnel and instructional matters
throughout a district. That does not raise the position of instructional supervisors to the level of
district administrator. Matarazzo’s attainment of the instructional supervisor position did not
signify that an employee with a supervisor endorsement and no school administrator
endorsement may hold the kind of district level position that petitioner claims.

In petitioner’s third exception he urges that because respondent assigned the wrong

certification requirement to his director positions and because the DOE did not “object” to the error,

® See, e.g. NJA.C. 6A:9-12.3(b).
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he should not be penalized for having held the wrong credentials. Petitioner’s Exceptions at 8-9.
He also suggests that the Commissioner’s approval of a December 2008 settlement between the
parties signified that the Commissioner deemed a principal/supervisor endorsement to be the
appropriate certification for a district-level position, ie. “Supervisor of Grant Acquisition
Management.” Petitioner’s Exceptions at 10.

At the outset, the Commissioner notes that it is well established that a teaching staff
member is charged with the responsibility to ensure that he or she has earned the appropriate
certification for the position which he or she seeks or holds. This is so even where a district has
improperly assigned the employee duties for which the employee is not certificated. Stephen
Jennings v. Board of Education of the Borough of Highland Park, Middlesex County, 1989
S.L.D. 1097, 1101 (decided February 28, 1989) (petitioner’s reliance upon such actions in the
face of clear regulations to the contrary cannot be regarded as reasonable). Thus, respondent’s
mistake concerning the proper certification for petitioner’s jobs will not serve as an excuse for
petitioner’s failure to have acquired the appropriate endorsement,

Nor can petitioner interpret the above-referenced Commissioner approval of the
2008 settlement or the DOE’s consent to petitioner’s employment as tacit determinations that
petitioner was qualified for the assignments that he was given. Careful scrutiny of the exhibits
submitted in this case and the decision authorizing the 2008 settlement reveals no evidence that
respondent presented the DOE with the job descriptions for the unrecognized title designations that
appeared in the correspondence between respondent and the DOE concerning the employment of
petitioner (Joint Exhibits J-1, J-5, J-6, J-9, J-10, J-21, J-22, and J-23).

In summary, petitioner did not achieve tenure in respondent’s district because he

was not properly certificated for the positions in which he served. While it is regretful that



respondent erred in its determination about the appropriate certification requirements for petitioner’s
jobs, petitioner was equally and ultimately responsible for ensuring that he held the correct
certification. To rule otherwise would be to allow tenure to be established not by statute but by the

intentional or unintentional actions of local school districts. See, e.g., Jgnnings, supra, 1989 S.L.D.

COMMISSIONER QRN\EDUCATION

at 1089-1091. Accordingly, the petition is dismissed.
IT IS SO ORDERED.’
AC

Date of Decision: 1/04/12

Date of Mailing: 1/04/12

7 This decision may be appealed to the Appellate Division of the Superior Court pursuant to P.L. 2008, c. 36.
(N.J.S.A. 18A:6-9.1)
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State of New Jersey
OFFICE QF ADMINISTRATIVE LAW

INITIAL DECISION
SUMMARY DECISION

OAL DKT. NO. EDU 098761-09
AGENCY DKT. NO. 142-7/09

JACK A. PERNA,
Petitioner,

V.
STATE-OPERATED SCHOOL
DISTRICT OF THE CITY OF
PATERSON, PASSAIC COUNTY,

Respondent.

Louis P. Bucceri, Esq., for petitioner (Bucceri & Pincus, attorneys)

Elizabeth Murphy, Esq., for respondent (Bauch, Zucker, Hatfield, attorneys)
Record Closed: May 11, 2011 Decided: November 10, 2011
BEFORE MARGARET M. MONACO, ALJ:

STATEMENT OF THE CASE

Petitioner Jack Perna claims that respondent State-Operated School District of
the City of Paterson (the District) violated his tenure and/or seniority rights by

terminating his employment. The District controverts petitioner’s tenure claim.

New Jersey is an Equal Opportunily Employer
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PROCEDURAL HISTORY

Petitioner filed a Verified Petition with the Commissioner of Education (the
Commissioner) contesting the termination of his employment. Petitioner asserts that by
virtue of his term of service as a director and supervisor, he attained tenure under his
“Principal/Supervisor Certificate” pursuant to N.J.S.A. 18A:28-5 and -6, with seniority
rights pursuant to N.J.A.C. 6A:32-5.1 et seq., and that the District’s failure to continue to
employ him constitutes a violation of his tenure and/or seniority rights. Petitioner seeks
reemployment in a full-time position within the scope of his tenure and/or seniority as a
director or supervisor together with salary, benefits and/or seniority credit lost. The
District filed an Answer and Affirmative Defenses to the Verified Petition, and the
Department of Education transmitted the contested case to the Office of Administrative
Law for a hearing. The matter was reassigned to the undersigned in January 2010, and
scheduled for hearing on September 27, 2010. Subsequently, the District filed a motion
for summary decision, and petitioner filed a motion for partial summary decision. |
entertained oral argument on the motions on May 11, 2011, on which date the record

closed.

FINDINGS OF FACT

The pertinent facts surrounding the within motions are not in dispute. The parties
submitted a Partial Joint Stipulation of Facts (Stip.), accompanied by various documents
(J-1 to J-24). In support of their respective motions, petitioner submitted a certification
(Perna Cert. and P-1 to P-10), and the District submitted a certification of its Director of
Labor Relations, Luis Rojas, Jr. (Rojas Cert. and Exhibits A to C). Based upon a review
of the documentary evidence presented, | FIND the following pertinent undisputed
FACTS:

From July 2000 to August 2001, petitioner served as a non-employee consultant
for the District under the title of “Interim Director, Office of Career Learning Academies
and Smaller Schools.” (Stip. at {[1.) Prior to his employment with the District, petitioner

had been employed as an educator in New York City for twenty-seven years. He holds

~r¥FJ
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New York State permanent teaching certifications in elementary education (N-6) and
biology (7-12), and is certified by the City of New York as an Education Administrator
Curriculum & Staff Development Specialist and an Education Administrator Senior
Program Management Specialist. (Perna Cert. at §2; see P-1 to P-4.) Petitioner
received a master's degree in biology from the City College of New York in 1979, and a
Ph.D. in curriculum and instruction, science education, from Kansas State University in
1992. (Perna Cert. at 2; see P-5; P-6.)

Petitioner became employed in the District on August 23, 2001, and served in the
position of Director, Paterson Educational Partnership for Twenty-First Century
Community Learning Centers, between August 23, 2001, and August 8, 2002. (See
Stip. at §2.) Petitioner’s duties in this assignment were as follows:

. Maintained strong partnerships between the school
district and local non-profit organizations, and various state
and city agencies; constantly planning and coordinating all of
the various enrichment, recreational and cultural activities
offered to over 2000 children and 700 aduits annually.

. Fiscal management; preparing required quarterly
reports for submission to the USDOE.

. Continuously evaluating all activities and practices to
assure continuous quality improvements were being made.

[Stip. at ]2; see Rojas Cert. at [3.]

At the time of his hiring, petitioner held a New Jersey county substitute certificate. (See
Stip. at 13.) The State-district superintendent for Paterson public schools (the State-
district superintendent) sought permission from the New Jersey Department of
Education (the Department of Education) to employ petitioner. (lbid.) By
correspondence dated July 24, 2001, the director of State-operated school districts for
the Department of Education approved petitioner's appointment. (See Ibid.; J-1.) The
District relied upon the director's opinion that a county substitute certificate was
acceptable to meet State standards. (See Stip. at {3; J-2.)
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Between August 9, 2002, and December 3, 2006, petitioner served as “Director
of Grant Development and Evaluation.” (Stip. at §4.) Petitioner's appointment to this
title was effectuated, retroactively, by the State-district superintendent in October 2002,
after express approval of petitioner's assignment by the director of State-operated
school districts. (See Stip. at {4; J-5; J-6.) Petitioner’s job functions and responsibilities
for this position were set forth in a job description dated December 10, 2003, which was
revised on March 15, 2005. (Stip. at 4; see J-3; J-4.) The original job description
provides that “[tjhe Director of Grant Development and Evaluation seeks out, obtains,
and utilizes Federal, State and other funding to as great an advantage as possible to
benefit the educational programs, facilities, and personnel of the district.” (J-3.) The
director also “coordinates the evaluation of selected programs and then reports to the
Superintendent and the Board of Education.” The job description as revised in March

2005 summarizes the nature and scope of the job title as follows:

The Director of Grant Development and Evaluation
coordinates the planning, development, implementation and
evaluation of applications and program proposals. The
Director must conduct research, identify funding and
program opportunities, establish effective lines of
communication with key individuals within corporate,
Federal, State and other sources, and prepare applications
and program proposais within established timelines. The
Director works collaboratively with the administrative and
instructional staff and communicates effectively with parents,
members of the community and coileagues in other districts
and schools.

[J-4.]

Pursuant to that job description, the listed job functions and responsibilities included,
among others, “[iJdentify and research available funding and program opportunities”;
“leJstablish and maintain effective lines of communication with individuals responsible
for funding and grants within the various sectors”; “[o]btain application forms and
procedures, analyze program requirements and specifications, and establish an
appropriate timeline for grant development”; “develop budgets and accounting
procedures for special projects” in collaboration with the school business administrator;

“[plrepare and submit applications for review and approval of the Superintendent of

e
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Schools and Board of Education within established timelines”; “ensure that project
activities are implemented as planned within State and Federal guidelines” in
collaboration with the Assistant Superintendent for Accountability and Compliance;
“[cloordinate program activities with district staff and outside partners”; “[rlecommend
assessment procedures and instruments as required”’; and “[p]resent proposals,
program plans and evaluative reports to district staff, the Board of Education, members
of the community and funding sources as required.” (J-4.) Both the December 2003
and March 2005 job descriptions specify that a New Jersey Administrative Certificate

with a supervisor endorsement was required. (J-3; J-4.)

On June 4, 2004, petitioner completed his master's degree in education
leadership. (Stip. at {[5; see J-7.) Petitioner was issued a Certificate of Eligibility as a
principal/supervisor in July 2004. (Stip. at |5; see J-8.) On November 8, 2004, the
District submitted the paperwork needed for issuance of petitioner's provisional
certification as a principal. (Stip. at {[5; see J-9.) Inciuded in that submission was a
“Statement of Assurance of Principal Position” by the State-district superintendent,
which states that petitioner “[h]as been assured the foliowing position which requires
principal certification: Director of Grant & Development.” (See Stip. at {[5; J-10.) In
January 2005, the State Board of Examiners (the Board of Examiners) issued to
petitioner a Provisional Certificate to serve as a principal. (See Stip. at §[6; J-11.) In
April 2005, the Board of Examiners issued to petitioner a permanent standard
Administrative Certificate with a principal/supervisor endorsement. (See Stip. at [7; J-
12.) Petitioner has never held a New Jersey Administrative Certificate with an

endorsement as a school administrator. (Stip. at §12.)

Effective December 4, 2006, the District reclassified petitioner's position as
“Director of Grant Development and Evaluation” to the title of “Director of Grant
Development and Evaluation and Pupil Assignment.” (Stip. at {[8; see J-13.) Petitioner
served in this position through June 30, 2007. (Stip. at 718.) A job description for the
position was adopted on October 11, 2006, which summarizes the nature and scope of

the position as follows:
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The Director of Student Placement, Grant Development and
Evaluation coordinates the planning, development,
implementation and evaluation of applications and program
proposals. The Director must conduct research, identify
funding and program opportunities, establish effective lines
of communication with key individuals within corporate,
Federal, State and other sources, and prepare applications
and program proposals within established timelines. In
addition, the Director will administer the registration of
students for specialized academic programs and schools
outside established attendance areas. The Director assists
in the development, monitoring and evaluation of academy
and magnet school programs. The Director works
collaboratively with the administrative and instructional staff
and communicates effectively with parents, members of the
community and colleagues in other districts and schools.

[J-14.]

The job description listed job functions and responsibilities similar to the prior job
description, and specified that the job title required a New Jersey Administrative

Certificate with a supervisor endorsement. (J-14.)

By letter dated May 21, 2007, petitioner was notified that the District had
determined to abolish the position of Director of Grant Development, Evaluation and
Planning, effective July 1, 2007, and that he would be reassigned to the position title of
Environmental Science, Health and Safety Supervisor. (P-7; see Perna Cert. at 14.)
Between July 1, 2007, and December 3, 2008, petitioner served as Supervisor of
Environmental Science, Health and Safety. (Stip. at {19.) A job description for the
position was adopted on October 29, 2007. (Stip. at 1|9; see J-15). The title was
changed to “Environmental Science, Health and Safety Supervisor/Officer” with a job
description revision on May 30, 2008. (Stip. at 1|9; see J-16.) Both job descriptions
specify that the job title required a New Jersey Administrative Certificate with a
supervisor endorsement. (J-15; J-16.)

On August 16, 2007, petitioner filed a Petition of Appeal with the Commissioner
claiming that his tenure rights were violated. (See Stip. at 10; J-17; J-18.) Specifically,
petitioner alleged in the Petition that he had “accrued tenure as a director”; he “has
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never served in the title of supervisor while employed with the respondent”; and that the
District violated his tenure rights “by reassigning petitioner to the title of supervisor while
employing non-tenured staff members in director titles in which petitioner is qualified to
serve.” (J-18.) A settlement was reached in that litigation under which it was agreed
that petitioner would be assigned as “Supervisor for the Office of Grant Acquisition and
Management.” (Stip. at §10.) The settlement was initially implemented on December 4,
2008, by the appointment of petitioner as “Acting Supervisor for the Office of Grant
Acquisition and Management,” and on December 18, 2008, the District’s superintendent
appointed petitioner as “Supervisor of Grant Acquisition and Management” pending
approval of the settlement by the Commissioner. (See Stip. at §10; J-19; J-20; J-21.)
The administrative law judge (ALJ) and the Commissioner issued decisions approving
the settlement on May 20, 2010, and July 2, 2010, respectively. (See Stip. at §10; J-22;
J-23.)

By letter dated April 28, 2009, the interim State-district superintendent informed
petitioner that the District “is faced with an economic crisis and is forced to reduce
administrative and supervisory staff.” The letter further advised that petitioner’s position
as “Supervisor for Grant Acquisition and Management” was being abolished as of July
1, 2009, and that petitioner would not be appointed, and his employment would not be
renewed, for the 2009-2010 school year. (See Stip. at Y11, J-24.)

LEGAL DISCUSSION AND CONCLUSIONS

Pursuant to N.J.A.C. 1:1-12.5(b), summary decision “may be rendered if the
papers and discovery which have been filed, together with the affidavits, if any, show
that there is no genuine issue as to any material fact challenged and that the moving
party is entitied to prevail as a matter of law.” This rule is substantially similar to the
summary-judgment rule embodied in the New Jersey Court Rules. See Judson v.
Peoples Bank & Trust Co. of Westfield, 17 N.J. 67, 74 (1954). In Brill v. Guardian Life
Insurance Co., 142 N.J. 520, 540 (1995), the New Jersey Supreme Court addressed the

appropriate test to be employed in deciding the motion:
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[A] determination whether there exists a “genuine issue” of
material fact that precludes summary judgment requires the
motion judge to consider whether the competent evidential
materials presented, when viewed in the light most favorable
to the non-moving party, are sufficient to permit a rational
factfinder to resolve the alleged disputed issue in favor of the
non-moving party. The “judge’s function is not . . . to weigh
the evidence and determine the truth of the matter but to
determine whether there is a genuine issue for trial.” . . . If
there exists a single, unavoidable resolution of the alleged
disputed issue of fact, that issue should be considered
insufficient to constitute a “genuine” issue of material fact for
purposes of Rule 4:46-2.

[Citations omitted.]

In evaluating the merits of the motion, all inferences of doubt are drawn against the

movant and in favor of the party against whom the motion is directed. Judson, supra,

17 N.J. at 75. However, “[wlhen a motion for summary decision is made and supported,
an adverse party in order to prevail must by responding affidavit set forth specific facts
showing that there is a genuine issue which can only be determined in an evidentiary
proceeding.” N.J.A.C. 1:1-12.5(b).

Turning to the within matter, the parties do not contest petitioner’'s length of
service with the District, the endorsements that he possessed, and the job duties for the
various assignments that petitioner held. Rather, the parties’ paths diverge concerning
whether petitioner’s service in the various “director” position titles should be counted as
time toward tenure. Inasmuch as the pivotal issue is a legal issue involving whether
petitioner acquired tenure, | CONCLUDE that the matter is ripe for summary decision.

The tenure laws, N.J.S.A. 18A:28-1 to -18, define the conditions under which
teaching staff members are entitled to the security of tenure. Tenure has been
described as a “statutory right” imposed upon a teaching staff member's contractual
employment status. Zimmerman v. Newark Bd. of Educ., 38 N.J. 65, 72 (1962), cert.
denied, 371 U.S. 956, 83 S. Ct. 508, 9 L. Ed. 2d. 502 (1963). The statutory provisions
supersede contractual terms. Spiewak v. Rutherford Bd. of Educ., 90 N.J. 63, 72

(1982). The objective of the tenure statutes is to protect competent and qualified
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teaching staff members, after a probationary period, from removal for “unfounded,

flimsy, or political reasons.” Zimmerman, supra, 38 N.J. at 71. They are “designed to
aid in the establishment of a competent and efficient school system by affording to
principals and teachers a measure of security in the ranks they hold after years of
service." Viemeister v. Prospect Park Bd. of Educ., 5 N.J. Super. 215, 218 (App. Div.
1949).

It is well settled that the “right to tenure is created and governed entirely by

statute,” Breitwieser v. State-Operated Sch. Dist. of Jersey City, 286 N.J. Super. 633,

637 (App. Div. 1996), and tenure “arises only by passage of the time fixed by the
statute,” Canfield v. Pine Hill Bd. of Educ., 51 N.J. 400 (1968), rev'g on dissent, 97 N.J.
Super. 483, 490 (App. Div. 1967). In order to acquire the security of tenure, the precise

requirements set forth in the statute must be met. Picogna v. Cherry Hill Bd. of Educ.,
143 N.J. 391, 400 (1996); Kletzkin v. Spotswood Bd. of Educ., 136 N.J. 275, 278
(1994); Spiewak, supra, 90 N.J. at 72; Zimmerman, supra, 38 N.J. at 72; Ahrensfield v.
State Bd. of Educ., 126 N.J.L. 543, 544 (E. & A. 1941). The employee shoulders the

burden of proving an entitiement to tenure protection, which ordinarily must be clearly

proven. Canfield, supra, 97 N.J. Super. at 493.

N.J.S.A. 18A:28-5 governs the requirements for tenure. The statute directs in

pertinent part:

The services of all teaching staff members employed
in the positions of teacher, principal, . . . assistant principal,
vice-principal, assistant superintendent, and all school
nurses . . ., school athletic trainer and such other employees
as_are in positions which require them to hold appropriate
certificates issued by the board of examiners, serving in any
school district or under any board_of education, excepting
those who are not the hoiders of proper certificates in full
force and effect . . . , shall be under tenure during good
behavior and efficiency and they shall not be dismissed or
reduced in compensation except for inefficiency, incapacity,
or conduct unbecoming such a teaching staff member or
other just cause . . . after employment in such district or by
such board for:
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(@)  Three consecutive calendar years . . . ; or

(b)  Three consecutive academic years, together
with employment at the beginning of the next
succeeding academic year; or

(¢)  The equivalent of more than three academic
years within a period of any four consecutive
academic years.

[Emphasis added.]

Accordingly, in order to gain tenure a teaching staff member must: (1) work in a
position for which a teaching certificate is required; (2) hold the appropriate certificate;

and (3) serve the requisite period of time. Spiewak, supra, 90 N.J. at 74.

All teaching staff members employed in the public schools must be “the holder of
a valid certificate to teach, administer, direct or supervise the teaching, instruction, or
educational guidance of . . . pupils in such public schools . . . .” N.J.S.A. 18A:26-2; see
N.J.A.C. 6A:9-5.1(a) (“any person employed as a teaching staff member by a district
board of education shall hold a valid and appropriate certificate”). Similarly, a teaching
staff member must possess an appropriate certificate in order to achieve tenured status.
N.J.S.A. 18A:28-5 expressly excludes from tenure protection teaching staff members
“‘who are not the holders of proper certificates in full force and effect.” Likewise,
N.J.S.A. 18A:28-4 unambiguously directs that “[n]o teaching staff member shall acquire
tenure in any position in the public schools . . . who is not the holder of an appropriate
certificate for such position, issued by the State Board of Examiners, in full force and

effect....”

Certificates are issued by the Board of Examiners pursuant to rules and
regulations prescribed by the State Board of Education. N.J.S.A. 18A:6-38. The
regulations address various certificates that may be issued, describe the requirements
for obtaining a particular certificate, and designate which certificates are required for
which positions. N.J.A.C. 6A:9-1.1, et seq. The State Board has implemented the
certification requirement by authorizing the issuance of three categories of educational

certificates: Instructional, Administrative and Educational Services. N.J.A.C. 6A:9-

10
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5.2(a). The State Board has further designated endorsements under each type of
certificate, which identify the specific area in which a certificate holder is authorized to
serve. Employment in a specific assignment requires that the educator hold the
appropriate endorsement. Nelson v, Oid Bridge Bd. of Educ., 148 N.J. 358, 363 (1997).

The regulations set forth various endorsements that may be issued under an
Administrative Certificate. Pertinent to the within matter, an endorsement as a school
administrator is required in order for an individual to be authorized to serve in “any

position that involves services as a district-level administrative officer.” N.J.A.C. 6A.9-

12.3(a) (emphasis added). Such positions include superintendent, assistant
superintendent, and director. lbid. Holders of this endorsement are authorized “to
provide educational leadership by directing the formulation of district-wide goals, plans,
policies and budgets, by recommending their approval by the district board of education
and by directing their district-wide implementation.” lbid. They are also “authorized to
recommend all staff appointments and other personnel actions . . . for approval by the
district board of education,” as well as to “direct district operations and programs,”
“supervise and evaluate building administrators and central office staff, including school
business administrators,” and “oversee the administration and supervision of school-

level operations, staff and programs.” |bid.

A principal endorsement is required “for any position that involves service as an
administrative officer of a school or other comparable unit within a school or district.”
N.J.A.C. 6A:9-12.3(b) (emphasis added). Such positions include assistant
superintendent for curriculum and instruction, principal, assistant principal, vice-principal

and director. lbid. The holder of a standard principal endorsement is also authorized to
serve in the position of supervisor. Ibid. Holders of a principal endorsement are
“‘authorized to provide educational leadership by directing the formulation of goals,
plans, policies, budgets and personnel actions of the school or other comparable unit,
and recommending them to the chief district administrator, and by directing their
implementation in the school or other comparable unit.” lbid. They are also “authorized
to direct and supervise all school operations and programs, to evaluate school staff . . .

and to direct the activities of school-level supervisors.” Ibid.

11
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A supervisor endorsement is required “for both supervisors of instruction and
athletic directors who do not hold a standard principal's endorsement.” N.J.A.C. 6A:9-

12.3(c). The regulation defines a “supervisor” as “any school officer who is charged

with_authority and responsibility for the continuing direction and guidance of the work of

instructional personnel.” Ibid. (emphasis added). A supervisor endorsement “also

authorizes appointment as an assistant superintendent in charge of curriculum and/or

instruction.” |bid.

Against this backdrop, petitioner asserts that he acquired tenure predicated on
his employment from the issuance of his standard Administrative Certificate in April
2005 until his termination on June 30, 2009. Petitioner argues that his services during
those years “were all appropriately performed under the title of Supervisor,” his
principal/supervisor endorsement “satisfied the requirements in each of the job
descriptions in which he served,” and this endorsement “‘was appropriate for the
performance of all his duties because District-wide services are clearly within the
purview of a Supervisor, regardiess of any limitations placed on an individual whose
certificate is limited to that of Principal alone.” In its answer to the petition and in
connection with its motion, the District contests petitioner's tenure claim as it relates to
his service in the District prior to July 1, 2007, when he was reassigned to the job title of
Environmental Science, Health and Safety Supervisor. The District contends that based
upon petitioner's high-level district-wide duties during those years, a school
administrator endorsement was required in order for his service as a district-wide
administrator to count toward tenure. Accordingly, the District maintains that because
petitioner did not possess the requisite endorsement while serving as a “director,” this
time cannot be credited and, thus, his length of service falls short of the probationary

period required by statute to acquire tenure.

The State Board of Education’s decision in Duva v. State-Operated School
District of Jersey City, EDU 9801-98, State Bd. of Educ. (March 6, 2002)
<http://lawlibrary.rutgers.edu/oal/search.htmi>, is instructive to the issues presented. In

Duva, the petitioner (Duva) served as a director for the Jersey City school district from
1980 until 1998, when the school district abolished his position. In October 1980,
Duva was appointed to serve in the unrecognized position titte of “Director of

12
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Research, Planning and Evaluation,” an assignment for which the district board
required an Administrative Certificate with an endorsement as either a principal or
supervisor. Duva was later appointed as “Director, Research/Planning/Evaluation” in
April 1990, which was also an unrecognized position title for which the job description
did not include a certification requirement. From 1994 to 1998, Duva served as
“Director, Planning/Evaluation/Grants,” which, according to the job description,
required an Administrative Certificate with an endorsement as either a principal or
supervisor. Duva, who held an Administrative Certificate with endorsements as a
school administrator and as a supervisor, alleged that the district “violated his tenure
and seniority rights when it abolished his position as Director,
Planning/Evaluation/Grants” and “claimed that by virtue of his service in the position
title of ‘director,” he had acquired tenure rights entitling him to employment as a
supervisor over any individuals who had not achieved tenure.” In her initial decision,
which was adopted by the Commissioner, the ALJ concluded “that [Duva] had
achieved tenure as a ‘director,’ finding that a directorship constituted a distinct position
for tenure purposes.” However, the ALJ reasoned that, although Duva possessed
certification as a supervisor, “the tenure rights he had accrued as a resuit of his
service as a ‘director’ could not be asserted so as to permit him to claim a supervisory
assignment” because “director” and “supervisor” were “separately tenurable
position[s].” After declining to approve a proposed settlement between the parties, the
State Board addressed the merits of Duva’'s appeal and held that “the scope of
[Duva's} tenure protection under his Administrative Certificate extended to all
assignments for which he was qualified by virtue of possessing a supervisor's
endorsement” and, therefore, “upon abolishment of his director's assignment, [Duva]
was entitled to be employed in assignments requiring a supervisor endorsement in

preference to any non-tenured individuals.”

In so ruling, the State Board explained that “definition of the scope of the
positions in which tenure may be achieved is initially provided by the express language
of N.J.S.A. 18A:28-5,” under which “an individual must be a teaching staff member
serving either in a capacity specifically designated in the statute or serving in a ‘position’
requiring him to hold an appropriate certificate in order to be eligible to achieve tenure.”
The State Board held that because “director” and “supervisor” are not specifically listed

13
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in N.J.S.A. 18A:28-5 “there is no basis to hold that these assignments constitute
‘separately tenurable positions.” The State Board explained that “the starting point for
determining the scope of [Duva’s] tenure protection is the certification that was required
in order for him to be authorized to serve in the capacity in which he was employed by
the school district,” and “[blecause [Duva’s] service as a ‘director was in an
unrecognized position title, it is necessary to examine the duties with which he was
charged by the job descriptions under which he served so as to ascertain the
certification requirements of those assignments.” Although the State Board recognized
that such a determination usually fell within the responsibility of the county
superintendent, it exercised jurisdiction over the issue because Duva's positions were
never submitted to the county superintendent, and predicated on its “ultimate
administrative authority to determine certification” and its status as the “ultimate fact-

finder and administrative decision-maker for disputes arising under the school laws.”

Based upon the State Board's review of the records, including the job
descriptions for the director assignments held by Duva, it “conclude[d] that the duties of
those assignments were of such character as to require that the individual serving in
them possess an Administrative Certificate with an endorsement as a school
administrator in order to be authorized by statute and regulation to fulfill such functions.”
In reaching this conclusion, the State Board noted that while under former N.J.A.C.
6:11-9.3 (now N.J.A.C. 6A:9-12.3) the school administrator and principal endorsements
authorize service as a “director,” the supervisor endorsement does not expressly
authorize such service. The State Board further found that “the duties specified in the
job descriptions under which [Duva] served are beyond the scope of those authorized
by the supervisor endorsement” and that “the director’'s assignments at issue . . . had ‘a
qualitatively higher level of administrative responsibility than that entrusted to a
supervisor” (citation omitted). It also concluded that “an Administrative Certificate with
an endorsement as a principal would not constitute appropriate certification for the
assignments at issue given the responsibilities set forth in the job descriptions under
which [Duva] served,” and stressed that Duva's “duties as specified in every job
description under which he served involved district-level responsibilities.” Accordingly,
the State Board held that Duva's “service was not as an administrative officer of a

school or comparable unit, and the principal endorsement would not have authorized
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him to fulfill the district-level responsibilities with which he was charged.” Although the
district had required an Administrative Certificate with a supervisor or principal
endorsement in the job descriptions under which Duva served, inasmuch as Duva held
a school administrator endorsement while serving as a director the State Board found
that “he fulfilled the statutory requirements of N.J.S.A. 18A:28-5” and “he achieved
tenure by virtue of his service under that endorsement.” Based on that conclusion, the
State Board held that Duva'’s “tenure protection extended to all assignments under his
Administrative Certificate for which he held the appropriate endorsement, except for
those positions specifically enumerated in N.J.S.A. 18A:28-5," and because Duva
possessed both an endorsement as a school administrator and an endorsement as a
supervisor, “the scope of [his] tenure protection under his Administrative Certificate
extended to all assignments for which he was qualified by virtue of possessing a
supervisor's endorsement.” In other words, Duva earned tenure by virtue of his service
under his school administrator endorsement, which extended to other assignments