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Citation.

CITATION.

New  J e r s e y , to w it:
The State o f  N ew  Jersey  to M arty 

Trem arco,
(s e a l ) Gr e e t in g : Y o n  are hereby cited to

answ er the petition  o f  R ose  S. T re- 1 0  

m arco a cop y  o f  which petition  is here-
with served npon  yon , b y  filing yon r answer in 
writing in  the office o f  the Clerk o f  the C ourt o f  
Chancery o f  Trenton , w ith in  tw enty days a fter 
the 8th d ay  o f  A ugust, 1933; and in defau lt o f  
your so d o in g  such ord er  or decree w ill be m ade 
against y ou  as the Court shall think equitable 
and just.

W i t n e s s , his H on or L i j t h e r  A . Ca mp b e l l , 
Chancellor o f  ou r said  State, at Trenton, the 8th 20 
day o f  A ugust, 1933.

F E E D  G A R R E T S O N ,
Clerk.

Ka li s c h  & K a l i s c h ,
S olicitors.

Served the defendant on the 25th day o f  A u -
gust, 1933.

30
L O U IS  B A T C H E L O R ,

Sheriff.

B y  W a r r e n  F . Co n n o l l y ,
Special D eputy.

40
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Affidavit of Rose S. Tremarco.

Affidavit of Rose S. Tremarco.

In Chancery of New Jersey
Between

R o s e  S. T r e ma r c o ,
Petitioner,

and

Ma r t y  T r e ma r c o ,
Defendant.

S t a t e  o f  Ne w  J e r s e y , 1 
Co u n t y  o e  E s se x . fss*‘

20 R o s e  S. T r e ma r c o , being duly sworn according 
to law, upon her oath deposes and says that:

1. I  am the petition er in the above-entitled 
cause. The present age, residence and occupa-
tion  o f  the defendant are known to me. H is age 
is 34 years. H is residence is 24 W arw ick  street, 
N ewark, N. J. H e has no occupation.

2. The source o f  m y know ledge respecting the 
defen dan t’s residence is that a fter  the defend-

30 an  ̂ deserted m e as alleged in m y petition  for 
d ivorce, I  called at the said  address, nam ely 24 
W arw ick  street, N ewark, N. J., which is the 
residence o f  defen dan t’s parents and w ith whom 
he w as liv ing, and on that visit I  saw  him there 
and spoke to  him. H e told  me that he was living 
at that address w ith his parents. I  also spoke 
to defen dan t’s parents and they in form ed me 
that defendant w as liv in g  at that address with 
them ever since he le ft  me.

On Petition 
for Divorce.

Affidavit.

40 ROSE S. TREMARCO.
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Affidavit of Samuel Kalisch, Jr.

Sworn and subscribed to b e fore  me 
this 14th day  o f  N ovem ber, 1933.

Da v id  L. L u s t ig ,
A ttorn ey  at L aw  o f  N. J .

10
Affidavit of Samuel Kalisch, Jr.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

R o se  S. T r e ma r c o ,
Petitioner,

and

Ma r t y  T r e ma r c o ,
Defendant.

St a t e  o e  Ne w  J e r s e y ,
Co u n t y  o p E s s e x .

Sa mu e l  K a l i s c h , Jr., being duly sw orn accord -
ing to law, upon  his oath  deposes and says :

1. I  am  the so licitor o f  the petitioner, and am 
actually entrusted w ith  the conduct and m anage- 30 
ment o f  the above suit.

2. B e fore  d elivery  o f  p rocess in this cause 
to the Sheriff, I  m ade carefu l and diligent in -
quiry in  good  fa ith  to ascertain the defen dan t’s 
age, residence and occupation , a cop y  o f  which 
description is hereto annexed.

3. Such inqu iry  was m ade b y  me personally  
of the petitioner whom , I  am  satisfied, had fu ll

On Petition 
for Divorce.

Affìdavit. 2Q

40
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Affidavit of Samuel Kalisch, Jr.

know ledge o f  the facts  as b y  her affidavit, which 
is hereto annexed, is  shown.

S A M U E L  K A L IS C H , Jr.

Sw orn  and subscribed to  be fore  
m e this 14th day  o f  N ovem - 

10 ber, 1933.

L i l l y  M . K oss,
A  N otary  P u blic o f  N ew  Jersey.

20

30

40
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Petition for Divorce.

PETITION FOR DIVORCE.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

To H is H onor, Luther A . Campbell, Chancellor 
o f  the State o f  N ew  Jersey.

The petition  o f  R ose  S. Trem arco, o f  N o. 874 
Clarkson avenue, B rook lyn , N ew  Y ork , respect-
fully shows that:

1. She was law fu lly  m arried  to M arty  T re -
marco, the defendant in  this cause on the thirty- 
first day  o f  A ugust, 1927, by  the C ity  Clerk in 
the M unicipal B u ild in g in  N ew Y ork  City.

2. D efendant deserted her in the m onth o f  
July, 1929, ever since w hich  time, and fo r  m ore 
than two years last past, the said defendant has 20 
wilfully, continuedly and obstinately deserted 
her.

3. A t  the date o f  the said desertion  she and 
the defendant w ere residents o f  the State o f  N ew  
York, resid ing at B rook lyn , N ew  Y ork . W hen 
the cause o f  action  arose, the defndant was a 
bona fide resident o f  the State o f  N ew Jersey, 
and has been a bona fide resident o f  the State o f  
New Jersey  ever since Ju ly , 1929, and fo r  m ore 
than two years next preced ing  the com m encem ent • 
of this action has continued to be such bona fide 
resident, resid ing at 24 W arw ick  street, Newark,
New Jersey.

4. She has no m eans o f  support except from  
her own exertions.

5. H er m aiden nam e was R ose  Satanofsky.

6. She prays that the m arriage existing be-
tween her and the defendant m ay be d issolved

40



6
Petition for Divorce.

fo r  the cause a foresaid , according the statute 
in  such case m ade and p rov id ed ; that she may 
resum e her m aiden nam e and that she m ay have 
such furth er re lie f as m ay he just.

A n d  y ou r  petition er w ill ever p ray , etc.,

10 K A L IS ’CH  & K A L IS C H ,
Solicitors o f  Petitioner.

S t a t e  o p Ne w  J e r s e y ,
Co u n t y  op  E s s e x .

R ose  T rem arco being duly sw orn according 
to law, upon  her oath deposes and s a y s :

I  am  the petitioner nam ed in the foregoing 
petition . M y  said petition  is not m ade b y  any

20 collusion  between m e and the defendant, but in 
truth  and g ood  faith , fo r  the causes set forth  in 
the petition. That the facts, m atters and things 
set fo r th  in  the said petition , so fa r  as they 
relate to the acts o f  the petitioner, are true, and 
so fa r  as they relate to the acts o f  others, she 
believes them  to be true.

R O S E  T R E M A R C O ,

3 q  Sw orn  and subscribed to be fore
me this 21st day o f  Ju ly , 1933.

Da v id  L. L u s t ig ,
A ttorn ey  at Law  o f  N. J .

40
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A. M.
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Order of Reference.

ORDER OF REFERENCE.

F iled  N ovem ber 28, 1933.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

R o s e  S. T r e ima r c o ,
Petitioner,

and

Ma r t y  T e e ma r c o ,
Defendant.

On Petition, 
etc.

Order of 
Reference.

10

On m otion  o f  K alisch  & K a liscb  so licitor o f  
p e tit ion er :

It  Is on this tw enty-fifth  day  o f  N ovem ber, 20 
1933, Or de red  that the above entitled cause be 
and the same is hereby re ferred  to  the H onorable 
F ran cis  Child, one o f  the A d v iso ry  M asters o f  
this Court, to  hear the same fo r  the Chancellor, 
and rep ort thereon, to him, and advise what ord er 
or  decree should be m ade therein.

L U T H E R  A . C A M P B E L L ,
C.

30
Consent is hereby g iven  to the m aking o f  the 

above order.

40
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Depositions.

DEPOSITIONS.

IN  C H A N C E R Y  O F  N E W  J E R S E Y . 

N o. 97-470.

1 0  Between \

R o s e  S. T k e ma r c o , I 
Petitioner, i

and (

Ma r t y  T ke ma r c o ,
Defendant. I

On Petition 
, for Divorce.

Depositions.

D epositions taken be fore  me, F ran cis  Child, 
A d v iso ry  M aster, at Chancery Cham bers, No. 

20 1060 B road  street, N ewark, N ew  Jersey , on De-
cem ber 29th, 1933, pursuant to an order designat-
ing  said tim e and place.

A p p ea ra n ces :
K a lisch  & K alisch , so licitors o f  petitioner, 

Sam uel K alisch , E sq., appearing, L efcou rt Bldg., 
N ewark, N ew  Jersey.

30

40
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Oath of Stenographer.

IN  C H A N C E R Y  O F  N E W  J E R S E Y . 

N o. 97-470.

Between

R o se  S. T r e imar c o
On Petition 
for Divorce. 10Petitioner

and

Ma r t y  T r e ma r co

Stenog-
rapher’s
Oath.

Defendant.

St a t e  o p Ne w  J e r s e y , 
Co u n t y  op  E s se x .

I, A n n e  M . H eg er , o f  N ewark, N ew  Jersey , do 
solemnly sw ear that I  w ill, as stenographer, go 
carefully, fa ith fu lly  and tru ly  take stenographic- 
ally, the evidence o f  the w itnesses produ ced  and 
examined be fore  F ran cis  Child, A d v iso ry  M aster 
in Chancery o f  N ew  Jersey , in  the above-entitled 
cause, and that I  w ill make a  true and correct 
transcript o f  the said  evidence to the best o f  m y 
skill and understanding.

A N N E  M. H E G E R .

Subscribed and sw orn  to be fore  me 
this 29th day  o f  Dec. 1933.

30

F r a n c is  Ch i l d ,
A  M aster in  Chancery o f  N ew  Jersey.

40
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Mrs. Rose S. Tremarco, Direct.

M R S . R O S E  S. T R E M A R C O , petitioner. Duly 
sworn.

Direct examination b y  M r. Sam uel K alisch .

Q M rs. Trem arco, w here do you  reside? A  
10 N o. 550 S aratoga  avenue, B rook lyn , N ew  Y ork.

Q W ith  w hom ? A  W ith  m y m other and 
brother.

Q H ow  lon g  have y ou  lived  there? A  Five 
m onths.

Q B e fore  that w here d id  you  live? A  No. 
874 Clarkson avenue, B rook lyn , N ew  Y ork .

Q H ow  long did  you  live there? A  About 
tw o years.

Q W ith  w hom  did  you  live there? A  W ith 
2  m y m other and brother.

Q Y ou  m arried  the defendant when? A  Au-
gust 31st, 1927.

Q W h ere? A  In  B rooklyn , N ew  Y ork .
Q B y  w hom ? A  The County Clerk. (M ar-

riage certificate o ffered  in evidence and marked 
E xhibit P . 1 .)

Q A fte r  y ou r  m arriage, w here d id  you  go to 
live?  A  A t  N o. 320 R e id  avenue, Brooklyn, 
N ew  Y ork .

30 Q H ow  lon g  d id  you  live there? A  About 
seven or  eight m onths.

Q H ow  old  w ere y ou  when you  w ere m arried? 
A  I  w as twenty-two.

Q H ow  old  w as you r husband? A  Twenty- 
six.

Q W h at kind o f  business was he in? A 
A utom obile salesman.

Q W hen  d id  he leave you ?  A  H e le ft  me 
in July , 1929.

Q W here w ere you  liv in g  then? A  A t  No. 
40 122 B ainbridge street, B rook lyn , N ew  Y ork .
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Mrs. Rose S. Tremarco, Direct.

Q D id  yon  have a  room  there? A  Y es, on 
the top  floor. I  rented it from  M rs. K aplan.

Q D o  yon  rem em ber w hat rent you  p a id ? A  
Ten dollars a month.

Q H ow  d id  yon  get a long there? A  N ot 
very well. I  had to  w ork  all the time. H e never

10had a penny to  p a y  the rent with. There was 
always argum ents as to  fo o d  and clothes, so 
every m orn ing he w ould  say, “ Y ou  have got 
to get som e m on ey .,, Som etim es I  d id n ’t have 
the m oney and he said, “ Y o u ’ve got to get 
some,”  and i f  I  d id n ’t, I  go t a g ood  beating.
He w ould abuse me, call me nam es and then ju st 
hit me any w ay he w anted to, and kick me.

The C ou rt: D id  you  have any m arks on 
you r b od y ?  20

W itn ess : Several times.

Q Y ou  w ere m arried  in 1927 and he le ft  in 
1929? A  Y es.

Q D id  he buy you r clothes? A  N ever even 
a pair o f  garters.

Q W h o bought the fo o d ?  A  I  had to pay  
for mine and his.

Q W h at d id  this lead up to?  A  T o  the fact 
that I  was out o f  a jo b  and cou ld n ’t p ay  any 30 
more rent and ou r rent fe ll back, and the land-
lady wanted the rent and she came up and asked 
us fo r  it  and he said “ M y w ife  w ill pay it to 
you,”  and I  said  I  d id n ’t have the m oney, and 
he said, “ Y ou  w ill have to go  out and get it .”
The landlady said, “ I f  you  cannot p ay  the rent, 
you w ill have to  get out. F o r  y ou r  w ife ’s sake 
I would like to be lenient, but there is on ly one 
thing to d o .”  H e said, “ W hat are you  goin g  
to d o ? ”  I  to ld  him  I  d id n ’t have any m oney 40
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Mrs. Rose S. Tremarco, Direct.

and he said, “ Y on  w ill have to get it. I  am 
goin g  out, and I  d o n ’t care w hat happens to 
y o n .”

Q W hat d id  the landlady say? A  She said 
she w ould have to  put us out.

Q W hat d id  he do I A  H e slam med the door 
and said he d id n ’t care what happened to me 
and never came back.

Q This was in Ju ly , 1929, and he has never 
com e back? A  N o. I  went to  live w ith my 
parents.

The C ou rt: E v er  see him.
W itn e ss : No.
The C ou rt: E v er  hear from  him ?
W itn e s s : N o.

Q D id n ’t you  see him  once a fter  that? A 
In  1932.

The C ou rt: W h ere?
W itn ess : I  had som e frien ds who had a 

m ovin g  picture house around the neighbor-
h ood  w here his fo lks lived , and I  went to 
v is it m y frien ds there and they said, “ We 

2 Q see you r husband quite often  and it looks 
as i f  he is liv in g  w ith his p eop le .”  I  went 
over to  his folks and I  spoke to  his mother.

The C ou rt: D id  you  see him ?
W itn ess : Y es.
The C ou rt: D id  you  speak to him ?
W itn ess : N ot v ery  much. Just said, 

“ H e llo !”  H e said, “ W h at are you  doing 
h e re ? ”  I  said, “ I  cam e to see m y friends 
and while I  w as around the neighborhood, I 

4 0  thought I  w ould com e h ere .”  H e said,
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Mrs. Rose S. Tremarco, Direct.

“ W hat do you  w ant.”  I  said, “ W hat are 
you  go in g  to d o ? ”  H e said, “ N othing— I  
d o n ’ t care about y o u .”

Q W h ere  was it  y ou  saw him ? A  N o. 24 
W arwick street, N ewark.

Q W hat y ea r  w as that? A  1932.

The C ou rt: D id  his people live  in N ewark 
before  you  m arried  him ?

W itn ess : Y es, m aybe a few  years or  so.
The C ou rt: H ave  there ever, been any 

other suits between you  and you r husband ?
W itn ess : Y es, I  had an order fo r  support 

in the year 1931.
The C ou rt: W h ere?
W itn ess : N ew  Y ork .
The C ou rt: W h at court?
W itn e ss : In  B rooklyn . D om estic R e -

lations Court.
The C o u rt : D id  you  make a crim inal 

com plaint ?
W itn e ss : Y es.
The C ou rt: W h at did  the Judge do?
W itn e ss : T h ey  aw arded me $15.00 a week 

support.
The C ou rt: D id  you  ever get it?
W itn e ss : I  never got a penny.
M r. K a lis ch : I t  was in the Suprem e 

Court, K in gs  County.
The C ou rt: D o you  rem em ber when you  

brought this action in N ew  Y ork  fo r  sup-
port?

W itn ess : N ovem ber, 1931.
The C ou rt: D id  you  know  w here he was 

liv ing at that tim e?

10

20

30

40
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Mr. Samuel Satonofsky, Direct.

Witness: I didn’t know exactly. I saw 
him in New York and was under the im-
pression that he was living in New York.

The Court: Was he served in New York?
Witness: He was served in New York.
The Court: Where?
Witness: At Herzer street.
The Court: Who served him?
Witness: My brother.
The Court: Is your brother here?
Witness: Yes.

(Exhibit P. 2—proceedings in New York 
Supreme Court, Part Five, offered in evi-
dence by solicitor.)

MR. SAMUEL SATONOFSKY, duly sworn.

Direct examination by Mr. Samuel Kalisch.

Q Where do you live Mr. Satonofsky? A 
No. 550 Saratoga avenue, Brooklyn, New York. 

Q How long have you lived there ? A About
five months.

30 ....Q Where did you live before that? A  No. 
874 Clarkson avenue, Brooklyn, New York.

Q With your parents? A  Yes.
Q Has your sister been living with you? A 

Yes.
Q How long? A  Since 1929—July.
Q Do you know why she came to live with 

you in July? A  I came home one night and I 
see she is home and she is crying, and I asked 
my mother what’s the matter. My mother told 

40 me her husband left her. She told me after,
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Mr. Samuel Satonofsky, Direct.

that he left her, and she was crying and she said, 
“ I have to live with yon.”

Q Do yon know whether or not she felt bad 
because he left her? A  She did.

Q How long has she lived with you? A  
Since July, 1929.

Q Have you seen her husband since then? 
A Never seen him.

Q Do you know her husband? A  Yes. I 
used to go to see them.

Q Where? A  When they lived at No. 122 
Bainbridge street, Brooklyn, N. Y. I went 
there several times.

Q How many rooms did they have? A One 
room.

Q Was it furnished? A  It was a furnished 
room house.

Q Did you serve a paper on Tremarco in 
New York? A  Yes.

Q How long ago? A  In 1931.
Q Where did you serve him? A I think it 

was No. 225 Herzer street, Brooklyn, New York.
Q Have you seen him since then? A  No.
Q Have you seen him anywhere? A After 

I served him the summons I did.
Q Where? A  In Newark.
Q When? A  In 1932.
Q Do you remember what month it was? A 

About June.
Q What business are you in? A In ped-

dling.

The Court: In what?
Mr. Kalisch: Canvassing.

Q Do you come to Newark often? A  Two 
or three days a week.

Q What do you do? A  Peddle from door to 
door.

10

20

30

40
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Alice Kaplan, Direct.

Q Where do you usually peddle? A At 
Port Newark.

Q How did you happen to see Tremarco? A 
I  knocked at the door of one of the houses and 
when the door opened I see Marty standing there 
and I was surprised and I said, “ What are you 

10 doing here?”  And he said, “ I am living here 
since I am not with your sister.”

Q Did you say anything else to him? A 
I  talked to him a little while.

Q Is the place where they were living around 
the Port Newark District? A Around down- 
neck.

ALICE KAPLAN, duly sworn.

Direct examination by Mr. Kalisch.

Q Where do you live? A  No. 122 Bain- 
bridge street, Brooklyn, New York.

Q Did your mother own the house in Brook-
lyn where Mrs. Tremarco lived? A Yes.

Q Did she rent it to them? A I did. I 
rented the room.

„ Q Who came to you? A Mr. and Mrs. Tre- 30 marco.
Q Did he introduce her? A Yes, he said, 

“ This is my wife.”
Q Did he say what he wanted? A He said 

he wanted a room. I showed them a room. It 
was $10.00 a month.

Q Do you remember what floor it was on? A 
Top floor.

Q Do you remember what year it was? A 
1928 or 1929—1928.

40 Q Did they occupy that room? A Yes.

i* <*»'[
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Alice Kaplan, Direct.

Q Did you put a sign out on the door that 
they occupied that room? A  No.

Q Did they use the furniture in the room? 
A Yes.

Q Were they known in the neighborhood as 
Mr. and Mrs. Tremarco? A Yes.

Q Now, did you notice any trouble between 
them after they were there awhile? A  After 
a while we heard quarrels very frequently.

Q Did you hear quarrels? A  Yes.
Q What about? A  I am in the habit of 

cleaning the rooms and renting them, and I was 
next door to their room and I heard them argu-
ing, and she said that he never bought her a 
thing, and that it was about time that he would 
go to work and give her some money.

Q What did he say? A  He said he couldn’t 
find any work; that she would have to get the 
money.

Q Did you ever ask Mr. Tremarco for the 
rent? A Yes.

Q Did you tell him what would happen if 
they didn’t pay the rent? A Yes, I did.

Q What did he say? A He said Mrs. Tre-
marco would give it to me in the evening. When 
we asked her she said she didn’t have it. We 
never got it on time.

Q Did you tell him what you would do? A 
We were quite lenient at first.

Q Did you tell him what you would be com-
pelled to do? A  We said, “ If you don’t pay 
by tonight, we will have to have the room.”

Q Did you ever see Mrs. Tremarco cry? A 
All the time.

Q Did she ever tell you why she was crying? 
A Yes, she told me how much he abused her. 
Her eyes were always swollen.

10

20

30

40
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Mr. S. Albert Lowenstein, Direct.

The Court: Did you ever notice any 
marks on her body?

Witness: Not that I noticed.

Q Do you remember when Mrs. Tremarco 
went out of the house the last time? A It was 

10 in the summer time.
Q Of what year? A Of July, 1929.
Q Do you remember what time of the day 

he went out? A Before noon.
Q Do you remember when Mrs. Tremarco 

went out ? A  She didn’t go out; she came down-
stairs about two hours later, crying, and told 
us that her husband left her, and that she will 
have to go to her mother, and that’s all.

Q Did she leave? A Yes. 
on Q Have they ever been back to your apart- 
20 ment? A  No.

MR. S. ALBERT LOWENSTEIN, duly sworn. 

Direct examination by Mr. Kalisch.

Q Where do you live, Mr. Lowenstein? A 
No. 32 S. Munn avenue, East Orange, New Jer- 

30 seY
Q Mr. Lowenstein, you are a practicing law-

yer in New York? A  I am.
Q How long have you been practicing? A 

Since 1902.
Q You are familiar with divorce law in New 

York? A  I am.
Q Is there a ground for absolute divorce in 

New York on the ground of desertion? A There 
is not.

Q Is there a ground for divorce in New York 
for non-support? A There is not.
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Q In order for a person to get support, what 
is she obliged to do? A  There is no proceed-
ing in New York, and there was none in 1931 or 
1932, excepting a judgment, other than an action 
for divorce.

Q In order for a woman to obtain support, 
what is she to do? A  To either bring an action 10 
for separation which results in a judgment, or 
she can go to the Domestic Delations Court.

Q Was there in the years 1931, 1932 or 1933, 
any ground for absolute divorce in New York, 
other than adultery or maybe insanity? A 
That’s all.

Q Not for desertion or non-support? A 
There is not today.

JOSEPH TREMARCO, duly sworn.

Direct examination by Mr. Kalisch.

Q Where do you live? A No. 24 Warwick 
street, Newark, N. J.

Q How long have you lived in Newark? A  
All my life, twenty-five years.

Q Is Marty Tremarco your brother, the de-
fendant in this suit? A  Yes. 3$

Q Where does he live? A At home.
Q Where’s that? A  No. 24 Warwick street, 

Newark, New Jersey.
Q How long has he lived there? A He has 

lived there I imagine, all his life.
Q Is he living there now? A Yes.
Q How long has he lived there ? After he was 

married didn’t he come back? A I don’t know 
how long he has been married. I know he has 
been living there three or four years.

Q Is he still living there today? A  Yes. ^
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The Court: Do you remember when he 
came there this last time?

Witness: I don’t know when he came 
there. I have seen him around so often. 

The Court: Do you know his wife? 
Witness: Yes.
The Court: Do you know when he and 

his wife separated?
Witness: No, I don’t.
The Court: About how many years ? 
Witness: I don’t know when they sepa-

rated.

Q Don’t you know after he got married he 
went away didn’t he, for a time? A  I know 
that the last four or five years he has been living 

20 at home.
Q Continuously? A  Yes.
Q You see him every night don’t you? A 

Except for the nights I get home late or he gets 
home late.

Q Do your mother and father live there? A 
Yes.

Q Do they own the house they live in? A 
Yes.

Q How many are there in the family? A 
30 Three sisters and a brother besides myself.

The Court: Where does your brother 
work, in what city?

Witness: He works in New York.
The Court: How long has he been work-

ing in New York, to your knowledge? 
Witness: About ten years.
The Court: Do you remember how long 

he has been married?
Witness: No, I don’t.40



21
Master’s Certificate.

IN CHANCERY OF NEW JERSEY.

Between

Ro se  S. T r Emarco On Petition 
for Divorce.

Master’s ^
Certificate.

Petitioner
and

Mar ty  Tremarco

Defendant.

I certify that the foregoing depositions were 
taken by Anne M. Heger, a stenographer selected 
by me, and by me duly sworn faithfully and 
truly to take stenographically and reproduce in 
typewriting the testimony given, and that such 
depositions were taken in my immediate pres- 20 
ence and hearing by said stenographer, sworn as 
above stated, and I believe that they accurately 
state the said evidence.

FRANCIS CHILD,
A. M.

30

40
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CONCLUSIONS OF ADVISORY MASTER.

IN CHANCERY OF NEW JERSEY. 

97/470.

On Petition 
for Divorce.
Conclusions 
of Advisory 
Master.
(Not to be 
printed at 
all.)

Samuel Kalisch, Jr., solicitor of petitioner.
20 F r a n c is  Ch il d , A. M.

This is an uncontested divorce suit brought 
by the wife against her husband, on the ground 
of desertion.

The patties were married on the 31st of 
August, 1927 and lived together until the month 
of July, 1929, when the defendant husband left 
his wife without justification and within two 
years from the month of July 1929, took up his 
residence in New Jersey, where he has since 

30 resided. At the time of the separation, these 
parties were living together in the Borough of 
Brooklyn, in the State of New York.

The petitioner charges that the defendant has 
been guilty of wilful, continued and obstinate 
desertion since the month of July, 1929, a period 
of more than two years.

The marriage of the parties and the residence 
of the defendant, are sufficiently proved and cor-
roborated, as is the fact that the defendant left

10 Between

R o s e  S. T re ma rc o ,

and

Ma r t y  T remar co ,

Petitioner,

Defendant.

40



2 3

Conclusions of Advisory Master,

the petitioner without justification, and has made 
no efforts to effect a reconciliation.

The petitioner in the year 1932 instituted a 
suit in the Supreme Court of the State of New 
York for a divorce a mensa et tlnoro. The de-
fendant husband was personally served with 
process in that suit within the State of New 
York and on the 26th of April 1932 a judgment 
was entered in the Supreme Court of the State 
of New York which, after providing for the 
support of the petitioner, contained this clause: 

“ Or d e r e d , A d j u d g e d  and De c r e e d  that the 
plaintiff he and hereby is separated from 
the defendant, his bed and board forever.”

This decree admittedly remains open of record, 
and in full effect.

The Divorce Act of this state provides that: 
“ Divorces from the bond of matrimony 

may be decreed for the following causes: 
* * *wilful, continued and obstinate de-
sertion for the term of two years.”

The desertion, in order to justify a decree, 
must be shown to have been wilful, continued and 
obstinate and all three of these elements must 
be present.

The question to be decided is what effect, if 
any, has the decree a mensa et tlnoro entered in 
the Supreme Court in the State of New York, on 
the obstinacy and continuity of the desertion, 
and whether such decree, while it is in effect, 
bars the petitioner’s right to a decree for abso-
lute divorce for desertion in this state.

In the case of Kyle v. Kyle, 52 N. J. Equity 
710, Vice-Chancellor Pitney held that where a 
decree a mensa et tlnoro had been entered in the

10
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courts of another state, that while such decree is 
in effect, the petitioner was not entitled to a 
decree in this state for desertion.

The facts in the Kyle case were identical with 
those in the present case, except that in that case 
the decree a mensa was entered within two years 
from the date of the separation and in the pres-
ent case, the decree was entered more than two 
years after the separation.

Vice-Chancellor Pitney in the Kyle case, at 
page 712, in considering the effect of a New York 
decree a mensa et thoro on the petitioner’s right 
to an absolute divorce for desertion, said:

“ The petitioner, at the time of the injury 
complained of, being a resident of the State 
of New York, availed herself there of such 
remedies as the laws of that state afforded 
her. Before the two years of statutory de-
sertion had elapsed, she procured a decree 
of a court of that state, which made it abso-
lutely unlawful for the defendant to mend 
his ways and return, or offer to return to 
live with her. And this is fatal to her case. 
For, granting that the defendant’s conduct 
at and prior to 1880 (the time of the deser-
tion) was such as to render it improper for 
her to live with him and to make him guilty 
of constructive desertion, still that construct-
ive desertion did not ripen into a right to a 
divorce on her part, until the statutory per-
iod of desertion had elapsed. Before that 
period had elapsed she adopted a remedy 
which prevented it from ever elapsing.”

In the case of Lake v. Lake, 80 N. J. Equity 
350, Vice-Chancellor Stevenson, at page 352, said: 

“ The sharp question presented for decision 
in this present case is whether the petition-
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er’s pending suit for limited divorce in the 
State of New York prevents her from main-
taining this subsequent divorce suit in New 
Jersey, that the separation, which was the 
basis of her New York action, constituted 
obstinate desertion within the meaning of 
our Divorce Act. The ruling of the master 
is, I think, sustained by the decision of this 
court in the case of Kyle \v. Kyle, 52 N. J. 
Equity 710. * * * I do not think any
important distinction can be drawn for use 
in this present case between the effect of a 
decree of limited divorce obtained in New 
York, and the effect of a suit brought by the 
wife, one necessary object—in fact the main 
object of which is to procure such decree. 
In the one case the wife has actually ob-
tained the decree legalizing and establishing 
the status of separation, while in the other 
she is prosecuting the suit for the purpose 
of obtaining such decree.”

In the Lake case, counsel for the wife under-
took, as in the present case, to avoid the bar of 
the New York decree by showing that aside from 
a complaint in a criminal court for non-support, 
there was no other remedy available to the wife 
than in an action for separation, there being in 
the State of New York no separate action for 
maintenance, as is provided for in our Divorce 
Act.

The answer to this argument seems to me to 
he that while it may be unfortunate for the peti-
tioner in this case that the laws of the State of 
New York are as they are, in the present case 
we are dealing with the construction of a New 
Jersey statute, which has been construed as re-
quiring, among other things, that the desertion
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be both continued from its inception, and obstin-
ate from its inception down to the date of the 
filing of the petition. It is difficult to see by what 
process of reasoning it can be held that, where 
there is in existence a decree of a competent 
court making it unlawful for the defendant to 

10 live with the petitioner, that obedience of that 
decree by the defendant can be construed to 
make him guilty of continued and obstinate de-
sertion under our Divorce Act.

In the case of Reibesehl v. Reibesehl, 106 N. J. 
Equity 32, where the facts were identical with 
those in the present case, Chancellor Walker at 
page 27 said:

“ As the same persons were parties to the 
suit in New York whose decree was separa- 

20 tion for abandonment, that is desertion, and 
the same persons are parties to the suit here 
for divorce from the bond of matrimony for 
desertion, that is, abandonment, the decree 
in the New York Supreme Court separating 
the parties from bed and board works an 
estoppel by judgment so long as that judg-
ment lasts; it may well be that if it were now 
to be vacated on application of the proper 
parties, apparently two years would have to 
run after the parties were capable in law of 
reuniting and resuming their matrimonial 
domicile before the husband would be en-
titled to a decree of divorce on the ground of 
desertion. ’ ’

In the Reibesehl case the New York decree
was obtained by the wife and was held to be a
bar to the right of the husband’s suit for divorce
on the ground of desertion in New Jersey, but
it would seem that in deciding this case Chan- 40
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cellor Walker considered the bar of the decree 
and not who obtained it.

Counsel urge in this case that the decree of 
separation was obtained in New York more than 
two years after the separation, which commenced 
the alleged desertion, and that the doctrine laid 
down in the cases of Kyle 'p. Kyle and Lake v. 
Lake, supra, does not apply, because in those 
cases two years of desertion had not elapsed.

The case of Orens v. Orens, 88 N. J. Equity 29 
holds, in construing our Divorce Act, that there 
are two periods of two years each during which 
the desertion must have been wilful, continued 
and obstinate ; the first that immediately succeed-
ing the desertion, at the expiration of which the 
cause of action arises and accrues and which 
vests jurisdiction in the court to entertain the 
suit; and the second that immediately prior to 
the filing of the petition, which vests jurisdiction 
in the court to decree a divorce. These periods 
may run concurrently and overlap each other in 
whole or in part; but if they do not, legal proof 
must nevertheless be made of the desertion for 
the whole period between its commencement and 
the filing of the petition.

In the case of Myles v. Myles, 77 N. J. Equity 
264, the Court of Errors and Appeals held that 
the term of two years wilful, continued and ob-
stinate desertion described in our Divorce Act 
as entitling the injured party to a divorce a vin-
culo is, or embraces, the two years next preceding 
the filing of the petition for divorce, and the same 
court in the case of Gordon v. Gordon, 89 N. J. 
Equity 535, at page 537, said:

“ Assuming that the wife’s abnormal men-
tal condition as observed by the petitioner 
in June 1910 was not of such a character as
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to destroy her free agency, it cannot be 
doubted, we think that when she was taken 
to the insane asylum at Center Islip and con-
fined there, her separation from her hus-
band ceased to be ‘wilful, continued and 
obstinate ’ within the meaning of our Divorce 

10 Act.”  Citing Porter v. Porter, 82 N. J. 
Equity 400.

The Court of Errors, by its decisions, having 
held that desertion in order to justify the entry 
of a decree for divorce must have been wilful, 
continued and obstinate for the two years next 
preceding the filing of the petition, and having 
further held that if the offending party is unable, 
by reason of incarceration, to return during that 
period, that is, the two years next preceding the 

20 filing of the petition, there can be no wilful, con-
tinued and obstinate desertion. I am unable to 
distinguish, in principle, the difference between 
the offendng party being unable to return by 
reason of the existence of a decree of a court 
of competent jurisdiction forbidding him to do 
so, and his incarceration, for in either case, he 
is not a free agent.

The petition will, therefore, be dismissed be- 
2Q cause of the petitioner’s failure to prove that 

the defendant’s desertion for the period of two 
years next preceding the filing of the petition, 
has been wilful, continued and obstinate.

I  have not overlooked the insistment of the 
solicitor of the petitioner, that where the separa-
tion is not caused or continued by the legal action 
taken by the wife, but is caused by the defend-
ant’s wrongful act, that it should not be held 
that a decree for divorce a mensa et thoro caused
a continuation of the desertion. The cases cited, 40
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Cook v. Cook, 97 N. J. Equity 267; Power v. 
Power, 66 N. J. Equity 320; Easter v. Easter, 73 
Atlantic Reporter page 30, do not, in my opinion, 
apply to the present case.

The first two cases apply to separation agree-
ments and the Easter case to previous or pending 
proceedings in which no decree had been entered. 10 
The rule of law laid down in these cases does 
not, in my opinion, apply to a case in which 
there is a valid decree of separation existing 
which, in effect, if not in terms, makes it unlawful 
for the parties to live together.

FRANCIS CHILD,
; a . m .

Dated: March 31, 1934.

40
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DEGREE OF DISMISSAL.

Filed April 2, 1934.

IN CHANCERY OF NEW JERSEY. 

97/470.

Between 
R os e  S. T reatar co ,

and

M a r t y  T r e ma r c o ,

Petitioner,

Defendant.

On Petition 
for Divorce.

Decree of 
Dismissal.

This cause coming on to be heard in the 
presence of Samuel Kalisch, Jr., of Kalisch & 
Kalisch, solicitors of the petitioner, and no 
one appearing for the defendant, on the peti-
tion and oral proofs taken in open court, 
whereupon and upon duly considering the 
said pleadings and proofs and hearing and 
considering the arguments of counsel, and it 
appearing to the court that the petitioner has 
not sustained the truth of the allegations of the 
petition and is not entitled to relief therein 
prayed, because of her failure to prove the con-
tinuity and obstinacy of the desertion, such 
failure being due to the fact that the petitioner 
obtained a judgment of separation from the de-
fendant in the courts of the State of New York, 
which judgment at the date of the hearing, was 
in full force;

It is. thereupon, on this 2nd day of April 1934, 
Or de r e d , A d jud ged  and Dec re e d  that the peti-

D
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tioner’s petition be and the same is hereby dis-
missed.

LUTHER A. CAMPBELL,
C.

Respectfully advised,
Fr a n ci s  Ch il d ,

A. M.
10

20

40
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Notice of Appeal.

NOTICE OF APPEAL.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

On Petition 
for Divorce.

Notice 
of Appeal.

The petition er h ereby appeals from  so much 
o f  the final decree m ade in  this conrt, in  the 
above entitled canse, on the second day  o f  April, 
1934, as orders, ad judges and decrees that the 

2 q  p e tition er ’s petition  be and the sam e is hereby 
dism issed to  the C ourt o f  E rrors  and Appeals 
in  the last resort in  all causes.

S A M U E L  K A L IS C H , J e .,
S olicitor o f  Petitioner.

I  conceive there is g ood  cause fo r  appeal in  the 
above stated cause:

S A M U E L  K A L IS C H , J e .,
S o lic itor  o f  Petitioner.

10
R o se  S. T e e ma e c o ,

Petitioner-Appellant.

and

M a b t y  T e e ma e c o ,
Defendant-Respondent.

40
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PETITION OF APPEAL.

IN  C H A N C E R Y  O F  N E W  J E R S E Y . 

97/470.

Between

Ro se  S. T r e mar c o ,
Petitioner-Appellant.

and

Marty  T re ma rc o ,
Defendant-Respondent.0

l,
6  To the H onorable, the Court o f  E rro rs  and
y A ppeals, in the last resort in  all causes:

s The petition  o f  R ose  S. Trem arco, appellant,
shows that:

1 . Y our petitioner finds herself aggrieved  by  
a decree final m ade in  the Court o f  Chancery by  
his H onor, Luther A . Cam pbell, Chancellor o f  
the State o f  N ew  Jersey , on  the second day o f  
April, 1934, in  that said  decree recites and ad-
judges that you r petitioner has not sustained the 
allegations o f  her petition , and is not entitled to  3Q 
the relief therein prayed , because o f  her fa ilure
to prove the continuity  and obstinacy o f  the 
desertion, such fa ilu re  being due to  the fa ct  that 
the petitioner obtained a judgm ent o f  separation  
from the defendant in  the courts o f  the State o f  
New Y ork, which judgm ent at the date o f  the 
hearing, was in  fu ll f o r c e ; and decreed that peti-
tioner’s said petition  be dism issed.

2. Y our petitioner appeals from  the said 
decree and from  every  p art th ereof on the 4Q

On Petition 1 0  

for Divorce.

On Appeal
from
Chancery.

Petition 
of Appeal.



34

Petition of Appeal.

ground that the same is  erroneous, and that 
the Chancellor should have found  and adjudged 
that the several allegations o f  p etition er ’ s peti-
tion  had been p roved , and that the respondent, 
M arty  Trem arco, had been gu ilty  o f  w ilfu l, con-
tinued and obstinate desertion  as alleged in  the 

10 p etition er ’s petition , and should have ordered, 
ad ju dged  and decreed that petitioner be divorced 
from  the bonds o f  m atrim ony w ith the respond-
ent f o r  the cause a foresa id , and that petitioner 
should have the other re lie f p rayed  fo r  in  and by 
her said petition .

Y ou r  petition er th erefore  prays that said 
decree m ay be reversed, rescinded and for 
noth ing holden, and that she m ay have such 
furth er re lie f as shall be just.

2 0  S A M U E L  K A L IS C H , J b .
S o licitor o f  Petitioner.

30
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Exhibit P. 2.

T H E  P E O P L E  O F  T H E  S T A T E  
O F  N E W  Y O R K .

By  T h e  Grace  o f  God F re e  a n d  I n d e pe n d e n t ,
T o  all to  w hom  these Presents m ay ^  

com e, Gr e e t in g :
(seal ) K n o w  Y e : That we have inspected 

the files and records in the office o f  
the C lerk o f  the County o f  K ings, the 

Borough o f  B rook lyn , in  said County, do find a 
certain Judgm ent o f  Separation  rem aining there 
on file o f  record  in the w ords and figures fo llow -
ing, to w it:

A t  a Specia l T erm  fo r  T ria ls, P a rt 5 o f  
the N ew  Y ork  Suprem e Court, held in and 
fo r  the County o f  Bangs, at the K in gs  2 0  

County Court H ouse, in the B orou gh  o f  
Brooklyn, C ity  o f  N ew Y ork , on the 26th 
day o f  A p r il, 1932.

Present: H on. G eorge H . Furm an, Justice.

Rose Tremarco , \
Plaintiff, I

against \ 30

Mar t y Tre mar co , i

Defendant. J

The above entitled action  having been duly 
tried at Special T erm  fo r  T ria ls, P a rt V  o f  the 
Supreme Court, K in gs  County, held at the K in gs 
County Court H ouse on the 4th day  o f  A p ril,
1932, before H on. G eorge H . Furm an, one o f  the 
Justices o f  this Court, w ithout a ju ry , and the 4 0

State UbraryNew Jersey
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p la in tiff and her attorney having been duly 
heard, and the defendant having defaulted  herein 
and having fa iled  to answ er the com plaint herein, 
and the Court having du ly  m ade its F indings of 
F a ct and Conclusions o f  Law , and du ly rendered 
a decision  in  fa v o r  o f  the p laintiff, and agaisnt 

1 0  the defendnt,
NoNy, on m otion  o f  IR V IN G  L E V IN S O N , at-

torn ey  fo r  the plaintiff, and a fter due delibera-
tion, it is

Or de r e d , A djudge d  a n d  Decree d , that the plain-
t iff  be and hereby is separated fro m  the defend-
ant, his bed and board  fo re v e r ; and it  is further

Or de r e d , A d jud ged  a n d  Decreed  that the de-
fendant p a y  to  the p la in tiff fo r  her maintenance 
and support the sum o f  F ifteen  ($15.00) Dollars 

2 0  per week, in every  week, com m encing the 1 2 th 
d a y  o f  January, 1932, and continuing from  week 
to  week until the furth er ord er o f  this Court, 
and it  is fu rth er

Or de r e d , A d jud ged  a n d  Dec re e d  that the plain-
t iff  recover from  the defendant the sum o f  $ ........
her costs and disbursem ents o f  this action, to be 
taxed b y  the Clerk o f  this Court, pursuant to 
statute, and that the p la intiff have execution 
therefor.

^  E n t e r ,

G EO. H . F U R M A N ,
J. S. C.

JO H N  N. H A R M A N ,
Clerk.

G ranted A p r il 26, 1932
Jo h n  N. H a r ma n ,

Clerk.

40
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38204 F eb . 21, 1934.

C E R T IF IC A T IO N .

I, J o h n  N. H a r ma n , Clerk o f  the 
C ounty o f  K in gs  and Clerk o f  the 

(sea l ) Suprem e C ourt o f  the State o f  N ew  
Y ork  in  and fo r  said County (sa id  
C ourt being  a C ourt o f  R ecord ) D o 

Her eby Ce r t if y  that I  have com pared  the an-
nexed with the orig ina l Judg . filed in m y office 
4/28/32 and that the sam e is  a true transcript 
thereof and o f  the w hole o f  such original.

In Testim ony W h ereo f, I  have hereunder set 
my hand and affixed the seal o f  said County and 
Court, this 21 day o f  Feb . 1934.

JO H N  N. H A R M A N ,
Clerk.

Pay Ca s h ie r . . .2  and n o /1 0 0  (2 n o /1 0 0 ) D ol la rs

B A R R Y ,
Com parer.

Received............. T w o and n o /1 0 0  ($2.00) D ollars
R . C. 

Cashier.

All which w e have caused b y  these Presents 
to be exem plified, and the Seal o f  our said Court 
for said County to be hereunto affixed.

W it n es s , H o n . E d wa r d  L a z a n s k y , P resid in g  
Judge o f  our Suprem e C ourt in and fo r  the 
Second Judicial D epartm ent o f  said State, this 
21st day o f  F eb ru ary  1934, and in  the 158th yea r  
of the Independence o f  the U nited States.

JO H N  N. H A R M A N ,
(s eal ) Clerk.

10
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I , E d wa r d  L a z a n s k y , P resid in g  Justice o f  the 
Suprem e Court o f  the State o f  N ew  Y ork  in  and 
fo r  the S econd  Jud icia l D epartm ent thereof, do 
hereby certify , that J o h n  N. H a r m a n , whose 
nam e is subscribed to the preced ing exemplifica-
tion, is the Clerk o f  the County o f  K in gs, and 

10 Clerk o f  the Suprem e C ourt in  and fo r  said 
County, and that fu ll fa ith  and credit are due 
to  his official acts.

I  F u rth er C ertify  that the Seal affixed to  said 
exem plification is the p rop er  Seal o f  said Court 
fo r  said County, and that the attestation  thereof 
is in  due fo rm  o f  law  and b y  the p rop er  officer.

"Wit n e s s  m y hand at the B orou gh  o f  Brooklyn, 
this 21st day  o f  F eb ru ary  in  the year 1934.

E D W A R D  L A Z A N S K Y , 
P resid in g  Justice o f  the Supreme 
C ourt o f  the State o f  N ew  Y ork  
in  and fo r  the S econd  Judicial 
Departm ent.

JO H N  N. H A R M A N ,
(s e a l ) Clerk.

30
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St at e  o f  Ne w  Y o r k ,
Co u n t y  o f  K in g s .

I, Jo h n  N. Ha r ma n , Clerk of the County of 
Kings, and also Clerk of the Supreme Court of 
said County in and for the Second Judicial De-
partment of said State (said Court being a Court - ̂  
of Record), do hereby certify, that Hon. Edward 
Lazansky, whose name is subscribed to the fore-
going certificate, is Presiding Justice of the Su-
preme Court of said State in and for the Second 
Judicial Department, duly elected and sworn, 
and that the signature of said Justice to said 
Certificate is genuine.

In  Te s t im o n y  W he reo f , I have hereunto set 
my hand and affixed the Seal of said County and 
Court, this 21st day of February in the year 1934. 2n

JOHN N. HARMAN,
(s e a l ) Clerk.
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Mar ty  Tre mar co , I
Defendant-Respondent. J

ADDENDUM TO APPELLANT’S BRIEF.

At the oral argument of the above matter, the 
court asked the question, whether or not the peti-
tioner, in instituting an action in New York, was 
not barred from bringing a suit in New Jersey 
for divorce upon the ground of desertion, under 
the doctrine of election of remedies; I answered 
the question orally, but I would like to submit 
this additional memorandum to the above ques-
tion.

The evidence in the present case is that while 
the wife was living in Brooklyn, the husband left 
and did not inform the wife where he was going; 
that the wife was under the impression that he 
was somewhere in New York City (bottom p. 13- 
top p. 14 to 1.15), and sometime after he left her, 
she instituted a suit in New York for support, 
but as the New York attorney testified, that in 
order to get support in the State of New York, 
it was necessary to bring action for a limited 
divorce. In addition, the defendant was served 
m the State of New York by summons. It was 
not until sometime after she had received her 
decree in New York (S. C. p. 12, 11. 21, et seq.), 
that she learned that the defendant was and had 
been living in the State of New Jersey. Under 
this posture of the evidence, the court should not

Between

Ro se  S. T re mar co ,
Petitioner-Appellant,

and

Chancery, 
May Term, 
1934.

On Appeal 
from
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hold that she is barred from maintaining a suit 
in New Jersey under the doctrine that she had 
elected her remedy for relief, and was bound by 
it, because, even if at the time she secured her 
separation decree in New York, she had had a 
right to sue in New Jersey for absolute divorce, 

itw as her ignorance o f ^ e j a c t  that the defendant 
resided in New Jerse^jirprevented her New York 
action from being construed as an election of 
remedies.

Corpus Juris, Vol. 20, at page 35, has this to 
say as to the validity and finality of election. 
Paragraph 28 is as follows:

“ In order to constitute a binding election, 
the party must at the time the election is 
alleged to have been made, have had knowl-
edge of the facts from which the co-existing 
inconsistent remedial rights arise and refers 
to New Jersey case of Titus v. Philips, 18 
N. J. Eq. 541. Since any position taken by 
a party before knowing all the facts should 
be classed as a mistake and not as an elec-
tion. ’ ’

rtmtoPriKsaniate ’ ’
Kespectfully submitted,

SAMUEL KALISCH, Jr ., 
Solicitor for Petitioner-Appellant.
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BRIEF OF APPELLANT-PETITIONER. 

Facts.

In the month of July, 1933, petitioner, Rose S. 
Tremarco, the present appellant, filed a petition 
in the Court of Chancery of New Jersey for a 
divorce from her husband on the ground of 
desertion. The petition charged the defendant 
with having deserted the petitioner in the month 
of July, 1929, ever since which time and for more 
than two years last past the said defendant had 
wilfully, continuedly and obstinately deserted the 
petitioner. The petition was served upon the 
defendant on August 25th, 1933, and he filed no 
answer and entered no appearance.

The Advisory Master to whom the case was 
referred took proofs and found that the marriage 
of the parties and the residence of the defendant 
were sufficiently proved and corroborated, and 
also the fact that the defendant left the petitioner 
without justification and has made no effort to 
effect a reconciliation (C. p. 22, bottom, p. 23 
top), hut dismissed the petition because of the 
failure to prove the continuity and obstinacy of 
the desertion, by reason of the fact that the peti-
tioner obtained a judgment of separation from
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the defendant in the Supreme Court of New 
York, which judgment at the date of the hearing 
was in full force (C. p. 30, 11. 20 to 40).

It appears from the testimony that at the time 
of the desertion charged in the petition the 
parties were living in Bainbridge street, Brook-
lyn, N. Y. (C. p. 10 bottom). That defendant 
left petitioner in July, 1929 and that from that 
date to the present time he never resided with 
petitioner again (C. p. 12, 11. 10 to 13). It fur-
ther appears from the testimony that the defend-
ant has been living at 24 Warwick street, New-
ark, N. J., for the last four or five years with 
his parents (C. p. 20, 11. 17 to 20), and that he 
has been working in New York City continnonsly 
for about ten years (C. p. 21, 11. 31 to 35).

It also appears that the petitioner brought a 
suit in the Supreme Court, Kings County, New 
York, in November, 1931, for support and for 
a limited divorce, and that she was under the 
impression that the defendant was living in New 
York City; that he was served in New York by 
petitioner’s brother (C. p. 31, 1. 10 to bottom; 
top p. 14 to 1. 15). That petitioner’s only desire 
when she received the decree of judicial separa-
tion was for support (C. p. 13,11. 15 to 29). That 
she was awarded a decree from the defendant 
from bed and board forever, on April 26, 1932, 
(C. p. 36, 1. 10 to bottom), and as the Court will 
see from the decree (C. p. 36) petitioner was 
awarded the sum of $15 a week which she never 
received (C. p. 13, 1. 26).

The testimony of Mr. Lowenstein, an attorney 
at law of the State of New York, was to the 
effect that he had been practicing in the City of 
New York ever since 1902; that he was familiar 
with the divorce laws in New York and that there
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was no cause for absolute divorce in New York 
on the ground of desertion; and further that in 
order for a deserted wife in New York to secure 
support from her husband, it is necessary to 
bring an action for judicial separation, which 
results in a judgment (C. p. 18, top of p. 19).

ARGUMENT.

The question to be decided is did the fact that 
the petitioner after the two-year desertion per-
iod, in procuring a divorce from bed and board 
or limited divorce in New York, which New York 
decree is in full effect, constitute an act by her 
which stopped the legal continuity of such deser-
tion?

The Court evidently felt that although the Mc-
Govern case, 111 N. J. Eq. 18, held that the 
desertion need not be wilful and obstinate after 
the two-year period, that such judgment being 
open of record and in full effect, prevents the 
same from being continuous. In other words, 
that the defendant cannot be said to be desert-
ing petitioner during such time as he is under 
court order to keep away from the petitioner. 
That this is so is plain from the following ex-
cerpts from the Court’s decision.

“ This decree (meaning the New York de-
cree) admittedly remains open of record, 
and in full effect”  (C. p. 23, 11. 18 to 19).

and again,
‘ ‘ The question to be decided is what effect, 

if any, has the decree a mensa et thoro en-
tered in the Supreme Court in the State of 
New York, on the obstinancy and continuity 
of the desertion, and whether such decree, 
while it is in effect, bars the petitioner’s 
right to a decree for absolute divorce for 
desertion in this state * * * ”  (C. p. 23,
11. 31 to 37).



and further on,
“ It is difficult to see by what process of 

reasoning it can be held that, where there 
is in existence a decree of a competent court 
making it unlawful for the defendant to live 
with the petitioner, that obedience of that 
decree by the defendant can be construed to 
make him guilty of continued and obstinate 
desertion under our Divorce Act”  (C. p. 26, 
11. 6-13).

The Court evidently felt that the defendant’s 
desertion lacked continuity to the time the di-
vorce petition was filed because of the New York 
judgment, although agreeing with the McGovern 
case, that the desertion need not be wilful and 
obstinate after two years from its inception. In 
the Court’s decision it quotes as a basis from the 
case of Reibesehl v. Reibesehl, 106 N. J. Eq. 32, 
and states in reference thereto the following:

“ In the Reibesehl case the New York de-
cree was obtained by the wife and was held 
to be a bar to the right of the husband’s suit 
for divorce on the ground of desertion in 
New Jersey, but it would seem that in de-
ciding this case Chancellor Walker consid-
ered the bar of the decree and not who ob-
tained it.”

and further quotes from the case of Gordon v. 
Gordon, 89 N. J. Eq. 545, and states in regard 
thereto as follows:

“ The Court of Errors, by its decisions, 
having held * * * that if the offending
party is unable, by reason of incarceration, 
to return during that period, that is, the 
two years next preceding the filing of the 
petition, there can be no wilful, continued 
and obstainate desertion. I am unable to 
distinguish, in principle, the difference be-
tween the offending party being unable to 
return by reason of the existence of a decree 
of a court of competent jurisdiction forbid-
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ing him to do so, and his incarceration, for 
in either case, he is not a free agent. ”

Both of the Court’s statements are clearly 
without merit, as an examination of the Reibe- 
sehl case shows that the Court merely decided 
that the New York judgment which adjudicated 
that the husband, defendant therein, deserted the 
wife, plaintiff therein, was stare decisis in the 
subsequent suit brought by the husband peti-
tioner against the wife defendant in New Jersey, 
viz.: the New York action having adjudicated 
that the husband left the wife is stare decisis of 
the husband’s subsequent claim in the New Jer-
sey action that the wife was the offending party, 
and an examination of the Gordon case shows 
that the Court’s quotation therefrom (C. p. 27, 
bottom, top p. 28 to 1. 10), and its decision has 
reference merely to the Court of Errors’ ex-
pressed finding therein that the insanity actually 
took place before the expiration of two years 
from the commencement of the desertion.

In view of the fact that this quotation from 
the Gordon case has reference merely to insanity 
during the two-year period, and the Chief Jus-
tice in writing the opinion for the Court of 
Errors and Appeals having specifically stated 
therein that insanity after the two-year period 
would not conflict with the requisite continuity 
thereafter as follows: Gordon v. Gordon, 89 
N. J. Eq., p. 538,

“ But if he or she declines to take advan-
tage of the opportunity to repent offered by 
the statute, and persists in the desertion for 
the full period of two years, the right to 
return is gone, the hour of repentance has 
passed, the benefit given by the statute to 
the spouse offended against has become 
vested and he or she can never thereafter 
be deprived of that benefit—of his or her
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right to a divorce—except by his or her own 
act. Repentance by the sinner, offers of 
return by him or her, are then of no avail. 
Not even the fact that the offending spouse, 
after the termination of the two years1 per-
iod, has ceased to be a free agent by reason 
of mental aberration, or from any other 
cause, can deprive the injured spouse of that 
vested right. It is absolute and unassail-
able.”

and there being no question, but that the peti-
tioner in the case at bar procured the New York 
decree after the two-year desertion period had 
elapsed, it is difficult to comprehend why the 
Court saw fit to rely on the matter covered by 
its quotation from the Gordon case dealing with 
a situation during the two-year period, rather 
than the matter from which I have above quoted 
therefrom dealing with a situation after the 
two-year period. Had it relied upon the matter 
quoted by me as aforesaid, rather than the 
matter covered by its own quotation its conclu-
sion (C. p. 28, 11. 20 to 30), to wit;

“ I am unable to distinguish, in principle, 
the difference between the offending party 
being unable to return by reason of the exist-
ence of a decree of a court of competent 
jurisdiction forbidding him to do so, and his 
incarceration, for in either case, he is not a 
free agent. ”

would clearly have been in favor of granting a 
decree to the petitioner, rather than of refusing 
it. The Court evidently felt that because of the 
requirement that the separation must continue 
up to the time of the suit to avoid a hiatus of 
possible reconciliation or condonation between 
the end of the two-year period and the filing of 
the petition Myles v. Myles, 77 N. J. Eq. 264, 
that such requisite continuity was lacking in view 
of the fact that the defendant was not a free
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agent because of the New York decree’s direct-
ing that the parties live separate and apart. 
That there is, however, no justification in law 
for such a conclusion is plain, not alone from the 
opinion of Chief Justice Gummere in Gordon v. 
Gordon, supra, but also from the following lan-
guage in the case of McGovern v. McGovern, 
111 N. J. Eq., p. 18, to wit:

“ The view expressed in the Mikecz case 
that the two-year desertion period required 
to constitute ground for divorce must be the 
two years immediately preceding the com-
mencement of suit, was of course, based upon 
the express statement to that effect in Myles 
v. Myles, 77 N. J. Eq. 265. That this is no 
longer the law is of course evidence from the 
unanimous opinion of the Court of Errors 
and Appeals in Remond v. Remond, 95 N. J. 
Eq. 650, holding that the desertion period 
specified by the statute is not required to be, 
or to include the two years next preceding 
suit; that where a two-year desertion has 
been completed, the subsequent pendency of 
other divorce proceedings between the par-
ties during the two years next preceding the 
suit sub judice does not affect the prior 
completed desertion.”

and continuing on page 21,
“ And it follows logically that if it is not 

necessary to prove a continuation of wilful 
desertion during the period between the com-
pletion of two years’ statutory desertion and 
the commencement of suit, it is equally un-
necessary to prove that during that interim 
the separation was obstinate— that during 
that interim the offended spouse was willing 
to have the offender return

And again quoting from the above case:
“ The same thing is of course true as to 

the interim after the vesting of the right to 
divorce on any other ground. If the hus-
band has been guilty of adultery, or of such
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cruelty as constitutes ground for divorce, 
the wife has the right thereafter to insist 
on living separate and apart notwithstanding 
the husband’s desire and offer to return. It 
would scarcely be contended that in such a 
case such insistence by the wife, continued 
for two years, would render her guilty of 
desertion and hence deprive her of her right 
to divorce for the adultery. Her separation 
is justifiable.

Of course the separation (though it need 
not thereafter be wilful and obstinate) must 
continue after the arising of the cause for 
divorce up to the time of suit. A resumption 
of cohabitation would constitute condona-
tion: a waiver and termination of the prior 
right to divorce.”

Surely if the petitioner had an absolute right 
to live separate and apart from the defendant 
after she acquired a vested right to a divorce 
because of his wilful, continuous and obstinate 
desertion for two years as indicated in the above 
McGovern and Gordon cases, then obviously such 
right to a divorce was not lessened by reason 
of the fact, that after she acquired such vested 
right, to wit, that after such two-year period, 
she was granted a judgment in the New York 
court which merely judicially declared that she 
had such right to live separate and apart from 
the defendant.

It is plain, therefore, that the petitioner plainly 
had a perfect right to continue to live separate 
and apart from the defendant after his two-year 
wilful, continuous and obstinate desertion of her, 
that such desertion was not required to be wilful 
and obstinate after said two-year period, and 
that the fact that she procured a New York judg-
ment declaring that she had a right to continue 
such separation did not add to or lessen such 
right to a divorce or interfere with the contin-
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uity of such separation, which actually continued 
up to the filing of the petition.

I respectfully contend that the decree of the 
Court of Chancery should be reversed and a 
decree for divorce issued to the petitioner on 
the ground of desertion.

SAMUEL KALISCH, Jr ., 
Attorney for Plaintiff-Appellant.












