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WRIT OF CERTIORARI.

New dJersey, to wit:
The State of New dJersey to Franklin A.
(Seal) Ward, Abram B. Lane and the District
Court of the City of Camden:

We being willing for certain reasons to be cei-
tified of the judgment, order and proceedings given
or made before the District Court of the City,of
Camden, in a certain action, plaint or proceeding
brought by Milton Stern, trading as Auto Tiansit
Co., against Franklin A. Ward and Abram B. Lane,
in which as appears, judgment was rendered against
Milton Stern, trading as Auto Transit Co. and in
favor of Abram B. Lane on the fifth day of May,
1919, for the possession of automobile therein re-
ferred to.

We do command you, the said District Court of
the City of Camden that the judgment, order and
all proceeding in the aforesaid action brought in
the District Court of the City of Camden by the said
Milton Stern, trading as Auto Transit Co. and
against Franklin A. "Ward and Abram B. Lane to-
gether with all papers and things touching and ap-
purtaining to the same as fully and entirely before
the said District Court of the City of Camden they
remain to our dJustices of our Supreme Couit of
Judicature at Trenton on the twenty-fourth day of
June, 1919, you shall certify and send, under the
hand* of the Judge thereof, and the seal of said
court, together with this writ, that thereon may be
done what would be right and according to the laws
of this state should be done.

Witness, William S. Gummere, Esq., Chief Jus-

tice of our Supreme Court at Trenton this fourth
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2 Summons

day of June, in the year of our Lord one thousand
nine hundred and nineteen.
Enoch L. Joh nson ,
Clerk.
Joseph Beck Tyler,
Attorney for Prosecutor.
I allow this writ. Let it be sealed.

Thomas,W. Trenchard, J. S. S.

June 4th, 1919.

10

SUMMONS.

Camden County, ss:

The State op New dJersey,
To any Constable of the County of Camden.

Greeting:

2Q (L. S.) We command you, that if
Milton Stern, trading as Auto Transit Company,
shall make you secure, you cause to be replevied
and delivered to him, one used Willys-Knight
touring automobile, bearing maker’s No. 1919,
which Frank A. Ward and Abram B. Lane, took
and unjustly detain-as is said: And that you summon
the said Frank A. Ward and Abram B. Lane to ap-
pear before the District Court of the City of Cam-
den, to be held at the Court Room, in the Camden
County Court House, third floor," Sixth and Market
Streets, in said City, on Thursday, the fourteenth
day of November, nineteen hundred and eighteen at
ten o’clock in the forenoon, to answer unto Milton
Stern, trading as Auto Transit Company, of a plea
of taking and unjustly detaining said goods and
chattels aforesaid.



Affidavit 3

And have yon then and there this writ, with your
proceedings thereon.

Witness, Garfield Pancoast, Esquire, Judge of said
court, at Camden aforesaid, the fourth day of No-
vember, nineteen hundred and eighteen.

Edwin- Hil 1 man- Clerk.

Harry H. Teite Ima n, Attorney.

m
AFFIDAVIT.
Milton Stern , trading as
Auto Transit Compan vy, In Replevin
V. Affidavit.
Frank A. Ward and Abram
B. Lane . 20

Thomas J. Hamm being duly sworn on his oath,
says that he is familiar with the goods set forth in
the Writ of replevin, issued at the instance of the
plaintiff in the above stated action ; that he has per-
sonally examined said goods arid knows the value
thereof; that lie is entirely disinterested in the above
stated action, and that the value of said goods, to
the best of his knowledge and belief, is the sum
of five hundred dollars. 30

Thomas .1. Hamm.

Sworn and subscribed to before me this fourth
day of November, 1918.
Samuel M. Roberts,
M. C. C. of N. J.



4 Claim of Property

CLAIM OF PROPERTY.

DISTRICT COURT OF THE CITY OF CAMDEN.

Milton Ster n, trading as \

A Auto Transit Com pany,

Plaintiff, I
Vs. Action at law.
Claim of Property.
Frank A. Ward and Abram
B. Lane ,
Defendants.

To Clifford K. Deacon,

Sergeant at Arms of the District Court of the
City of Camden.

Abram B. Lane, one of the defendants in the
above stated action claims as his property the follow-
ing goods and chattels, to wit: one used Willys-
Ivnight touring automobile, bearing maker’s No.
1919, taken by you by virtue of a writ of replevin
issuing out of the District Court of the City of
(Camden in the above stated action on the fourth
day of November, A. D. 1918.

Yours respectfully,
Abram B. Lane.
Dated November 4, 1918.



Waiver 5

WAIVER.

CAMDEN CITY DISTRICT COURT.

Milton Stern , trading as
Auto Transit Compan vy,
Plaintiff, '
vs. Waiver.
Franklin A. Ward and
Abram B. Lane ,
Defendants.

The defendants having tiled a claim of property
and counter bond in this matter and retained pos-
session of the property replevined, the plaintiff
herein waives any claim for damages or value of the
property replevined in access of $500.00.

Joseph Bec k Tyl er,
Attorney for Plctintiff.
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6 Minutes

MINUTES.
CAMDEN CITY DISTRICT COURT.

Mil ton Ster n, trading as
Auto Transit Company ,

vs Plaintiff, Action at Law.
Fran k A. Ward and Abram Minutes.
B. Lane,
Defendants.

Harry H. Teitelman, Esq., and Joseph Beck Tyler,
Esq., Attys. for plaintiff.

Patrick H. Harding, Esq., Attorney for defendant.

Issued Writ November 4th, 1918.

Writ returnable November 14th, 1918.

November 4th., Bond and Affidavit filed.

November 14th., 1918, Complaint Hied.

November 26th., 1918, Waiver of excess filed.

November 14th, 1918, Case adjourned until Novem-
ber 21st., 1918.

November 21st, 1918, Milton Stern sworn on part
of plaintiff, lease offered marked PI, Mary Quig-
ley, Maxwell Peascoe, sworn for plaintiff. Plain-
tiff rests. John A. Ward, Howard P. Justice,
and A. B. Lane sworn on part of defendant. De-
fendant rests. Case closed. Court took matter
under advisement.

Dec. 23rd, 1918, Case reargued and question as to
whether court had jurisdiction on account of auto
possibly being worth more than $500.00 was
waived by defendant.

May 5th., 1919, Judgment in favor of defendant
Abram B. Lane.



Notice 7

NOTICE.

CAMDEN CITY DISTRICT COURT.

Milton Steen , trading as
Auto Transit Comp any ,
Plaintiff 10
In Replevin.
Notice.

Franklin A Ward and
Aeram B. Lane ,

Defendants.

TAKE NOTICE I shall apply to his honor, Gar-
iield Pancoast, Judge of the Camden City District 20
Court on Monday the twenty-third day of December,
nineteen hundred and eighteen, at the hour of ten
o’clock in the forenoon of said day or as soon there-
after as counsel can be heard for judgment in the
above stated cause.

Respectfully,
Joseph Bec k Tyler ,
Attorney for Plaintiff.
To Wm. P. Walsh,
Attorney for Defendant. 30
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8 Notice

State op New Jerseyf 2
Coun ty op Camden, t

Augusta Allen, being® duly sworn upon her oath
deposes and says that on the 19th day of Decem-
ber, 1918, she served a copy of the above notice upon
Wm. P. Walsh, attorney for the defendant, by
leaving a copy thereof at his office, 19 Broadway,
Camden, N. J., with Minnie Schule and informing
her of the contents.

Augusta Allen.

'Sworn to a,nd subscribed before me this 19th day
of December, 1918.

A. Moulton McNutt,
M. C. C of N. J.



Reasons 9

REASONS.

'EHwBHEHsuprrEME coURT.

Milton Steen , trading as \
Auto Teansit Comp any ,
Prosecutor,
Vs. m
Feank1in A. Warada and
Abeam B. Lane,
Respondents.

On Certiorari.
Reasons.

The said prosecutor, Milton Stern, by Joseph Beck
Tyler, his attorney, prays that the judgment of- the
District Court in the above matter may be set aside,
reversed and for nothing holden for the following
reasons:

1. The defendant, Abram B. Lane, upon the facts
proven docs not have a lien upon the car of the
plaintiff.

2. The right of lien if any of the said Abram B.
Lane should have been decided upon the facts as
proven and according to the laws of the State of
Pennsylvania.

3. There is no right of lien of a garage keeper
as against the lessor.

4. The judgment is contrary to law and the facts.
Very truly yours,
Joseph Beck Tyl ee,
Attorney for Prosecutor.
To Patrick H. Harding, Esq.,
Attorney for respondents.
Dated Camden, N. J. July 3d, 1919.
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10 Exhibit

EXHIBIT PI.

This Lease is to be Governed by the Laws of Penn-
sylvania

THIS AGREEMENT, Made this 30th day of Aug-

ust A. D. 1917.

Between Auto Transit Company, 1422 Vine Street,

Philadelphia, Pa.., of the first part, and Franklin

IQ A. Ward—524 Fenton Ave; Camden, N. J. of the
u second part, WITNESSETH, That the said party

of the first part, for a consideration hereinafter men-
tioned, HOES hereby lease, rent and demise unto
the said party of the second part, as bailee............
.......... Name of car Used Wlllvs Knight Touring
...... Car Nowieeeeeeee L .
.......... Motor No. ...1919. s e,
.......... Cylinder ...Four .. ...iiiieeeeeieeins
. Car to be stabled at Camden Auto Supply Co
Iladdon Ave; & Line St; Camden N. J.............

for and during the full term of Ten Months for
which said articles the said party of the second part
hereby agrees to pay for the use of the same as
follows: $498.35 to be paid at the signing of this
lease as rental in advance........ccccceeeennnnnn...

.. we-- .Then $50 to be paid on the 15th & 1st
of each month for 9 months in succession com.-
mencing September 15th; 1917. Then $40 to be paid
on thé 15th & 1st of the 10th month.

It is distinctly understood that this is a contract of
renting only, and not a sale, conditional or otherwise,

If any default does occur and the party of the
first part does not forthwith exercise its rights such



Exhibit 11

extension or indulgence shall not be considered m
fact or in law as a waiver of any rights.

No determination of this lease, nor taking, nor re-
covering possession of the said property, shall de-
prive the party of the first part of any action against
the party of the second part for rent, nor shall the
recovering possession of the property or the insii
tution of any other suit for the recovery of rent or
both, be construed as a waiver by the party of the
first part to any of the rights of forfeiture herein
reserved and granted.

And the said party of the second part, hereby agrees
that lie will use said leased property in a careful
and prudent manner; that he will not sublet or in
any way dispose of the same to any one during the
continuance of this lease without the written con-
sent of the said party of the first part; that he
will not remove, or attempt to remove the said
leased property from the limits of Camden County,
without the consent of the said party of the first
part endorsed in writing hereon; that Im will sur-
render up the same to the said party of the first
part upon default or at the expiration of this lease
in as good condition as when he took the same
(natural wear excepted); and if upon surrendering
tlie same as aforesaid, the said instalment of lent
having been fully paid as herein provided, said
party of the second part desires to purchase said
leased property, said party of the first part agrees
to sell the same for the sum of Fourteen hundred
seventy nine & 35/100 Dollars, and the amount re-
ceived for the rent of the same shall be applied
upon the purchase price of the same at that date.

AND IT IS FURTHER PROVIDED, That in
case said party of the second part shall fail to pay
rent, as herein set forth, or shall remove or attempt

20
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12 Exhibit

to remove the said leased property from the limits
of Camden County without the consent of the said
party of the first part, or shall fail to surrender up
said leased property upon default or at expiration
of said lease, or shall fail to perform any of the
covenants herein specified for him to perform, then
in either case said party of the first part shall have
the right to declare this lease void, so far asx the
rights of the said party of the second part are con-
cerned, and the Said party of the first part shall
have the right to take immediate possession of said
property wherever they may find the same, or to
commence criminal proceedings when party of first
part deems same necessary, in which case, and in
any proceeding with or without recourse to law, to
obtain possession of said leased property as afore-
said, said party of the second part waives and re-
leases any and all claims and rights to bring any
action or actions whatever against said party of the

2Q first part or their duly constituted agent or agents.

30

It shall be optional with said party of the first part
in case said party of the second part fails to comply
with any of the covenants aforesaid, to proceed as
above set forth, or to procure judgment to be entered
upon this lease for the whole amount of rent un-
paid, and for that purpose said party of the second
part hereby authorizes the Prothonotary or Clerk
or any Attorney of any Court of Record to appear
for and confess judgment against him in favor of
said party of the first part for the whole amount of
rent unpaid and costs, whether the same shall have
become due and payable under the conditions of this
lease or not, and the said party of the second part
hereby waives stay of execution, exemption laws,
right of inquisition on real estate, errors and ap-
peals, right to proceed to open judgment, or
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open .judgment, and further authorizes the Pro*
thonotary to tax a commission of 20 per cent, as At-
torney’s commission in case execution issues there-
on, said Attorney’s commission to accrue also when
account is handed to Attorney. An attorney’s fee
of at least $35 shall be chargeable in case replevin
issues, and at least $5.00 fee for bond.

1. No repairs shall be made to this car without
the written consent of the lessor first had and ob-
tained.

2. The right to enter judgment shall include also
the right to enter judgment for the cost required to
put the car in the same condition as when leased, said
cost to be proved by the lessor’s affidavit filed, and
to be conclusive.

3. Overdue payments accepted from the lessee are
accepted on condition that no rights whatever are
waived by the lessor. .

4. No subsequent agreement shall be recognized
unless endorsed in writing on this lease. In order
to provide against the contingency of any claim
which may be made that this lease was altered or
changed in any respect by subsequent verbal under-
standing, it is expressly understood and agreed that
no change can be made in the said lease or any
of the terms and conditions hereof unless the said
change be put in writing and signed by both parties
hereto. It is further agreed that no waiver by word,
conduct or otherwise, shall change this stipulation.

5. It is agreed that this lease and all covenants
herein contained shall be binding upon the parties
hereto, their and each of their heirs, executors, ad-
ministrators, successors and assigns, and shall be
construed as made in the State of Pennsylvania' and
subject to the laws of Pennnsylvania. This agiee-
ment of lease shall be governed by the laws of Penn-
sylvania.

JuU
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6. The remedies to the lessor are cumulative, not
alternative.

7. The attorney’s fee as above provided shall be
$35, and together with the fee for the bond, shall be
taxed as legal costs. An attorney’s fee of $35 shall
be chargeable in the event of suit against the lessee
for conversion of the leased car.

8. The lessee hereby agrees to return the leased
car to the lessor at the lessor’s place of business im-
mediately upon lessee’s failure to comply with any
of the terms and conditions of this agreement with-
out any previous demand by the lessor upon the
lessee so to do. The failure of the lessee to return
the car as aforesaid shall be deemed a conversion
of the leased property by the lessee without any de-
mand and refusal.

9. It is hereby agreed that in the event of default
the whole unpaid rental shall become due and pay-
able at once without any notice or demand.

10. The issuance of execution for the entire un-
paid rental or any part thereof, or action for con-
version, shall not in any manner affect the lessor’s
right to replevin the leased automobile. This
stipulation shall not be effective where the unpaid
rental in full with attorney’s fees and costs as herein
provided have been paid to the lessor.

This car is positively not guaranteed by this Com-
pany.

This agreement constitutes the entire contract be-
tween both parties, and there are no understandings,
verbal promises or representations of any kind not
printed or written on this sheet.
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WITNESS, our hands and seals the day and year
aforesaid.

x  Anto Transit Company
By Milton Ster n (L, S)
Franklin A. Ward (L S)
524 Trenton Ave
Camden N. J.

This car has been examined thor-
oughly hy me and X am satisfied with
the condition of the car as it now is in
every detail.

I have been advised that the Auto
Transit Co. has no connection whatever
with any other automobile company or
concern.

Franklin A. Ward (L. S)

I acknowledge delivery of car to me, and X have
received a copy of the above agreement, and have
no understanding, verbal or otherwise, differing
from it.

Sign here Franklin A. Ward



16 Testimony

TESTIMONY.

CAMDEN CITY DISTRICT COURT.

Milton Ste rn, trading as
jq Auto Trans it Company,

Plaintiff,
Vs. In Replevin.
Abram B. Lane and Fra nk
A. Ward,
Defendants.

November 21, 1918.

20

Appearances:

For the Plaintiff, Harry H. Teit el man, Esq.,
Joseph Beck Tyler , Esq.
For the Defendants, William P. Walsh, Esq.

Before Panco ast , J., without a Jury.
30

THE CASE FOR THE PLAINTIFF.

Mr. Tyler opens the case to the Court as follows:
May it please the Court, in the case of Milton



Discussion 17

Stern, trading as the Auto Transit Company vs.
Abram B. Lane and Frank A. Ward, In Kcplovin,
the facts are that a Willys-Knight automobile was
leased on the 30th of August, 1917, by the Auto Tran-
sit Company to Franklin A. Ward. The lease wm
be put in evidence showing the terms upon which
it was leased and all the Terms controlling the deal-
in- between Ward and the Auto Transit Company.
Among those terms it provides for installment pay-
ments, a rental, m = which has been paid and
part of which has not been paid, so that the defend-
ant Ward i1s in default, and the plaintiffs exercised
their right under the lease to retake the car, which
they have done. Now, the defendant A. B. Lane
1s made a party defendant because of the fact that
the car was in his possession, he claiming a right
to hold the car under our Garage-keeper s Act,
and claiming a charge against the car, claiming that
under our Act of 1915, which your Honor is very
familiar with. Now, we propose to put this lease H
in evidence, show a default and show that the
Gara-e-keeper’s Act under the circumstances of this
case has no application, and they have no right to
the lien.

The Court: That is your defence, I it, as stated
by Mr. Tyler, that Abram B. Lane claims a hen!

Mr. Walsli: We claim a lien on the car for re-
pairs, storage, accessories and supplies, furnished. A

Mr. Tyler: Mr. Walsh, is that the only defence?
You admit the lease and the default under the lease?

The Court: Well, he cannot admit the lease very
well for Mr. Ward.



18 Milton Stern—Direct

Mr. Walsh: I can’t admit that or deny it; I don’t
know anything about it.

Mr. Tyler: Don’t you represent Mr. Ward?

Mr. Walsh: Yes, but I haven’t seen it and I would
rather have it proved formally.

Milt on Ste rn , sworn,
By Mr. Tyler:

Q. Mr. Stern, you are the plaintiff in this case?

A. T am, sir.

Q. Trading as the Auto Transit Company?

A. Yes, sir.

Q. I show you a lease between the Auto Transit
Company and Franklin A. Ward, dated August 30th,
1917, for a Willys-Knight touring car which appears
to be signed by the Auto Transit Company by Mil-
ton Stern. Is that vour signature?

A. It is, sir.

Q. It also appears to be signed bv Franklin A.
Ward. Did you see him sign that?

A. 1 did, sir.

Q. He signed it in. your presence?

A. In my presence.

Q. And that is his signature?

A. That is his signature.

Mr. Tyler: 1 offer that in evidence.

(Said paper is marked Exhibit PI.)



Milton Stern— Cross 19

%* That car was delivered to Mr. Ward, was H
under that lease!
A. Yes, sir, in my presence.

Cross-examination.

By Mr. Walsh:

Q. Where was the car delivered, Mr. Stern!

A. In front of my place of business at 1422 Vme
Street, Philadelphia.
Did vou see the car afterward! A
After the car was leased to Mr. Waid:
Yes.
Oh, yes, once.
Where did you sec it!
Saw it in Camden in this garage.
In Mr. Lane’s garage1
Yes. M B
What was its condition when you saw it tiieie
at that time!

A. I couldn’t tell you that, unless 1 heard it rum
and I didn’t hear it run.

Q. Don’t you remember it had a broken ciaim-
case, at the time! .

A. No, sir, in fact it didn’t; it didn’t seem so to

oF DO FOFLO PL

e. . L,
Q Did vou have the crankcase reoaircu

A. Never, never knew anything about the crank-
case.

By Mr. Tyler:

Q. Mr. Stern, did you ever direct Mr. Lane to
make any repairs to this car!

A. No, sir, 1 never knew that lie made anv until
he had sent an enormous, ridiculous bill.



20 Milton Stern—Cross

Q. You had never been advised that he intended
to make it or consented to it in any way?

A. No, sir, none whatever.

9* you ever sign any consent of any kind in
wiiting authorizing' anyone to make repairs?

A. No, sir.

By Mr. Walsh:

n :9 Mr. Ward was the lessee of this car, wasn’t
e’

A. He was, yes.

Q. He had the car in his possession?

A. Well, it seems as though he did not take it in
his possession.

Q. Well, he had it in his possession originallv
didn’t he? E w

A. Yes.

Q. And he had it in his possession at the time the
repairs were made on 1t?

A. I don’t know—you can’t prove that by me,
because I don’t know who had it, because I didn’t
see the car for probably eight months afterwards,
seven months.

By Mr. Tyler?

Q. What is your bookkeeper’s name, Mr. Stern?

A. T brought my stenographer with me who has
charge of the index cards, and my bookkeeper, I let
her stay at the office.

Q. What is her name?

A. Miss Quigley.



Milton Stern— Cross 21

By Mr. Walsh:

Q. What kind of a car is this!

A Willys-Knight tonring car.

Q. What model!

A. 1917 or 1918.

Q, What is its value!

A. Its value at least is five hundred dollars.

Q. Isn’t it worth a thousand dollars! 0.
A. No. , 1 1 .. 10
0. How much did you get for it, or at loast sell it

for! *

A. We didn’t sell it.

q ; Lease 1t then,—what amount were you to re-
ceive for it!

A. Well, I think the lease is in evidence, it I may
look at it.

Q. Can’t you answer the question!

Mr. Tyler: I object to that; the lease is the best 20
evidence.

A. I can’t carry that in my mind; I would have to
refer to the lease itself.

q . Will you kindly look at the lease—you were
present when it was executed.

A. Oh, yes; the total amount of rentals were four-
teen hundred and seventy nine dollars and thirty-
five cents.

And what model 1s it, a 1917 model! M
A 1917 or ’18.

1917 or 18!

Yes.

What condition is it in now!

I don’t know; I am not seeing it now.
Well,-when did you see it last!

ororoP o
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22 Milton Stern— Cross

A. I haven’t seen it for probably three or four
weeks.

Q. What condition was it in then?

A. I don’t know, I didn’t hear it run.

Q. Did you see it?

A. Yes.

Q. If you had it in your possession now,.how much
would you sell it for, what would you take for it?

I object to that as not material.
The Court: No, it 1s immaterial.

Mr. Walsh: I think it is material, if the Court
please, to determine the question whether or not this
Court has jurisdiction in this matter. It appears
to me that this is a proceeding® whichIs without the
jurisdiction of this Court inasmuch as the value of
the goods replevied is considerably in excess of the
amount of the jurisdiction of this Court, and to de-
termine that value I don’t know anybody better to
ask than the man who is an expert in his knowledge
of the.value of automobiles, who is engaged in the
automobile business.

Mr. Tyler: That should have been attacked di-
rectly.

The Court: I wouldn’t want to take his testi-
mony along that line, after having heard him say
that he don’t know what the condition of the car
is; I think he would make a very poor witness.

Mr. Walsh: All right; that is all.



Mary Quigley—Direct

Mary Quigle y, sworn.
By Mr. Tyler:

Q. Are you employed by Milton Stern!

A, Yes, sir.

Q. Did you have charge of the record of the lease
payments on the Franklin A. Ward lease!

A. Yes. 10

Q. Have you the record here of those payments!

A. On the card, yes.

Q. Is that the card!

A %Yes.
Does that show what payments he has made!
Yes, sir.
Does it show all the payments'!
Yes.
What payments has he made! A

A On September 7th, 1917, one hundred dollars, 20
October 15th, 1917, fifty dollars, November 2nd,
1917, fifty dollars, November 17th, fifty dollars, De-
cember 4th, fifty dollars, December 22nd, fifty dol-
lars, March 8th' 1918, fifty dollars, May 10th, two
hundred dollars, May 21st, fifty dollars and August
19th, ten dollars.

Q. Are they all the payments that have been
made!

A. Yes, sir.

>OP OF O

30

No cross-examination.



24 Maxwell Pestcoe—Direct
Max we I Pestcoe, sworn.
By Mr. Tyler:

Q. Mr. Pestcoe, are you a member of the bar of

Pennsylvania?

A. Ygs, sir.
Q@ A practicing attorney there?

. Yes, sir.

. And a graduate of what school?

University of Pennsylvania Law School.

. When did you graduate?

Nineteen hundred and eleven.

. Been practicing since that time?

. Yes, sir.

. And are at present practicing?

. I am.

. Have you seen the lease that was executed and
been offered in evidence in this matter, marked Ex-

20 hibit PI?

A. T have.

Q. Have you read that lease over?

A. Very carefully.

Q. Under the laws of Pennsylvania, that lease,
has it been interpreted by the Courts of Pennsyl-
vania?

A, It has.

Q. Is it a lease or a conditional sale?

A. It 1s a lease; they call it a bailment lease.

30 Q. Has the right of a garage keeper under the
laws of Pennsylvania to assert a lien for repairs been
adjudicated?

A. It has.

Q. On that particular lease ?

A. Exactly.

Q. Do your courts hold------

10

OrOorop
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Ma&Well Pestcoe—Direet 25
Mr. Walsh: I object.

Q. Wait a minute, pardon me; have the Courts of
Pennsylvania decided whether or not a garage
keeper can assert a lien against a lessor ?

Mr. Walsh: 1 object.
The Court: Why?

. Mr. Walsh: Upon the ground that the law of
Pennsylvania does not apply to the contract created
between the lessee of the automobile and the defend-
ant in this case, that contract having been created
in New Jersey.

The Court: I will hear it for what it is worth.
As I understand it, the question goes now to a lessee
i1 the State of Pennsylvania.

Mr. Tyler: We arc simply proving the law of
Pennsylvania upon the transaction of this case, that
is all.

The Court: Under the terms Of the lease, yes.
Mr. Tyler: Yes, under the terms of our lease.
(Question repeated.)

A. Yes, sir, the exact question has been ruled;
upon by the Superior Court of Pennsylvania.

Q. And what did it hold!

A. It held that the garage man cannot assert a
lien against a leased automobile as against the
owner.
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Q. Is that the law of Pennsylvania.

A. That is the law of Pennsylvania today.

Q. And has been for some time past!

A. It 1s, sir; I argued the case in the Superior
Court of Pennsylvania myself.

Q. And that was the decision!

A. That was the decision.

Q. Was that upon this particular lease or one ;just
like 1it!

Q A. It Avas upon the lease, exactly upon that.

Q. With those same terms and conditions ?

A. The same terms and conditions; I drew that
one.

Q. And in that case it iinvolved a claim of a gar-
age keeper for materials or repairs made to a car
Avhich Avas asserted against the lessor!

A. Exactly, the claim there Avas for repairs to a
car leased to a lessee under similar circumstances
as here by the Auto Transit Company.

20 %O cross-exannnation.

PLAINTIFF RESTS.

30
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THE CASE FOR THE DEFENDANT.
Franklin A. Ward, sworn.

By Mr. Walsh:

Q. Mr. Ward, yon are one of the defendants in this
case?

A. Yes.

Q. You are the person who obtained this car from
the Auto Transit Company, are you?

A. Yes.

Q. You remember the circumstances under which
it was bought?

A. Yes.

0- And you executed an agreement at the time to
make certain payments?

A. Yes.

Q. Did you read the agreement thoroughly at the
time I

Mr. Tyler : 1 object to that as immaterial and irre-
levant.

Q. Did you read the agreement thoroughly at the
time that you signed it?

A. I did so, yes, sir.

Mr. Walsh: Do you withdraw your obji;etion ?

Mr. Tyler: I withdraw the objection, yes, that is
all right. '

Q. You made certain payments upon that car, Mr.
Ward, did you?

10
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A. Yes.

Q. Now, where did you take that cart

A, When I got the car from the Roman people
through the Auto Transit, I took it to A. B. Lane’s
garage on Haddon Avenue.

Did you tell him it was your car?

I did, yes, sir.

You placed it in there on storage?

Yes, sir.

At what rental?

Well, on the start it was twelve dollars, then
when we got up to the war business if got up to fif-
teen dollars.

Were any repairs made to that car?

Yes, sir.

At your direction?

Yes, sir.

By Mr. Lane?

Yes, sir.

Are you familiar with the amount due by you
for repairs and storage?

A, Well, repairs and storage and supplies, and
such as that—I was in there sometime in June and
Mr. Lane and I had quite a little argument about the
bill; the bill was over four hundred dollars at that
time.

Q. Did you go over the account?

A. I did, yes.

Q. Did you agree upon the amount which was due?

A. After going over it, I did, yes, sir.

Q. And do you recall just what the amount is now,
Mr. Ward?

A. Well, no, I can’t exactly, no.

Q. You had stated to Mr. Lane that you were the
owner of this car?

A. Yes, sir.

FOrO PO
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Cross-examination.
By Mr. Tyler:

Q. Mr. Ward, are you employed by Mr, Lane!

A. 1 was at one time, yes, sir, for two weeks, I
think, two or three weeks.

Q. When were you employed?

A. T can’t just exactly tell just what month it was,
I don’t just remember.

Q, Well, tell me as nearly as you can?

A. 1 have got to think a little on that; I will tell
you, on that, because I have been down to the Mew
York Shipyard—

By Mr. Walsh:

Q. You can place it by when you went to the ship-
yard ; when did you go to the shipyard ?

A. I think in August I went to the shipyard some-
time.

By Mr. Tyler:

Q What did you do when you were employed by
Mr. Lane?

A. Just simply looking after the fore part of his
place for him; he was back in the back part with his
men. The war business stopped me, and I had to do
something.

Q. You were there in the fore part of August be-
fore you went to the shipyard?

A. T think it was, yes,

Q. And you were only there two weeks?

A. Two or three weeks, I can’t tell you exactly
when it was.
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Q And your duties were what?

A. Attended to the front part of the garage.

Q. That i1s, looking after cars going in and out?

A. Attending to the oil and gas and such things
as that, making charges.

Q. Did you have a bookkeeper?

A. At that time?

Q. Yes.

m only what I did for him at that time; just
previous to that he did have.

Q. The account that you made up to the Camden
Auto Company against yourself was written up by
you, wasn’t it?

A. I don’t think so; I don’t think that I ever wrote
it up at all.

9Q. The Camden Auto-Company is Mr. Lane, isn’t
1t?

A. Yes. iB

Q. He trades as the Camden Auto Company ?

A. Yes, sir.

Q. Isn’t this bill that you made up made up in your
handwriting ?

A. We can soon tell. (After examining paper) No,
sir, I don’t think it 1s.

Q. Don’t you know whether it is or not?

A. T don’t never remember making a thing up like
it, never made 1it.

Q. Did you make this one up? (showing® witness
another paper.)

Did I make this one up?
Yes.

No, sir, I did not.

Is that your writing?;
No, sir.

Is this one your writing?
No, sir.

FOPOPOP
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Q. Do yon know whose writing' it is?

A. T know nothing at all about it; there are two
or three bookkeepers there.

Q. You just said he didn’t have any at the time,
didn’t you?

A. T said just previous to my going there he had a
bookkeeper; lie had two or three bookkeepers before
1 ever went there.

Q. This hxhibit PI, that was signed bv you,
wasn’t it?

A, Yes, sir, that was signed by me; I signed that
over in Mr. Stern’s office. I don’t remember making
that at all. (Referring to another paper.)

Q. You sav that is not your handwriting?

A. I don’t remember making that at all, no, sir.
I didn’t, because I wasn’t there at the time when that
was made. I don’t remember making it, now, that is
all there is to it.

Q. It might have been made by you, mightn’t it?

A. That I can’t tell, because I don’t remember.

Q. Look.at your name written at the top, “ F. A.
Ward,” and look at your signature?

A. That is all right, that is true, too,

Q. Aren’t they exactly the same handwriting?

A. No, they are not exactly the same, no, not bv a
whole lot.

Q. Look at the “W,” isn’t that exactly the same?

A.. No, not by a whole lot. These two W ’s are alike.

Q. How about the ‘'a,” isn’t that the.same? Look
at the top, isn’t that the same as that? - r

A. No, it isn’t exactly the same.

The Court: What difference does it make anyhow?

The Witness: That 1s what I would like to know.

10
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Franklin A. Ward—Cross
Bv Mr. Walsh: :

Q. Now, Mr. ‘Ward, Were you present at Mr.
Lane’s garage when Mr. Stern or one of these gentle-
men representing him came over there to see' yon and
Mr. Lane?

A. I Was, yes,- sir.

Q. Mr. Lane telephoned for yon and got you to
come around ?

A. Yes, sir.

Q. What conversation was had between you at that

. time?

A. Well, we talked over the car business, and there
was some kind of agreement come to.that I could use
the car With Mr. Lane’s permission to make some
money, and Mr. Lane Was to see that they received
the money that this car derived—

Mr. Tyler: I object to that; tinder the terms of our
lease which he signed it is absolutely immaterial and
irrelevant. ,

The Court: Well, I don’t know.
Mr. Walsh: ft may be a new contract.
(Question and answer repeated.)

Mr. Tyler: That is immaterial because it does not
affect our title in any way; it is contrary to the lease,
it wouldn’t have any consideration for it anyway,
and has no bearing upon their rights on the defense,
it 1s immaterial and irrelevant on any phase of the
plaintiff’s case or the defendant’s case and would be
without consideration.
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The Court: Do you mean to say now, Mr. Tyler,
that they would not have a right to vary the terms of
an instrument under seal with the forbearance on the
one side in consideration of money that would be
obtained from the use of the automobile, where at
the time this agreement was made there had been de-
fault under the terms of the lease!

Mr. Tyler: The lease expressly provides that no
subsequent agreement shall be recognized unless in-
dorsed in writing on tins lease. Now, that lease is
admitted by the parties and they are trying to vary
it, and they can only vary it in one way, because they
have agreed that is the only way they can do it, is
to vary it by written agreement. That is their en-
gagement. Now then, it is just like a building con-
tract where they say, “ We shall not be responsible
for any alterations or additions except they are
written down and signed by the parties;” unless
they do it, they can’t get them, that is all there is to

Now, here they have expressly agreed how they
shall change this if they want to change it, and it is
not admissible as evidence to show any other kind of
an agreement. It is just exactly like where an agree-
ment provides that no collateral agreements, under-
takings or promises exist except as contained in this
agreement.

The Court: All right; where would Mr. Lane be
under that proposition! He is not a party to this
lease. Wouldn’t he have a right to make an agree-
ment with Mr. Stern? This man goes to see Mr.
Lane, and Mr. Lane telephones—

Mr. Tyler: Then you are coming baoh to the main
question in the case. The title to the car depends on
this lease.

20
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34 Howard T. Justice-—Direct’
The Court: As far as Mr. Ward 1s concerned—

Mr. Tyler: As far as anybody is concerned the
title of the car depends on this lease.

The Court: As I read the lease, there hasn’t been
any title passed out of the company yet, but we are
not dealing here with the title, we are dealing with
the right of possession.

Mr. Tyler: Even this testimony does not go to the
right of asserting this lien for repairs, so it is im-

material on that ground.

The Court: All right; I sustain the objection.

Howard T. Justice, sworn.

By Mr. Walsh:

Q. Mr. Justice, where 1s your place of business?
A. 312 Market Street and Pine and Walnut Street.
Q. You,know where Mr. Lane’s garage 1s?

A. T do.

Q. Frequently go there?.

A. Every day.

Q. You get your service there?

A. Yes, sir.

Q. Are you familiar with Mr. Ward’s car?

A. T am.

Q. The car in question here—are you familiar with

the value of it?
A. Why, I had been down to see Mr. Mackintosh
with regard to—I had sold my other touring car and
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was looking for another seven passenger, and Mr.
Mackintosh offered me—

Mr. Tyler: I object to anything he told you, be-
cause he i1s not qualified as an expert in cars and is
not qualified to testify as to the value of the car.

The Court: Do you doubt that he isn’t? Suppose
you examine him just on thé question of his qualifica-
tions ; you examine him.

By Mr. Tyler:

Q. Mr. Justice, how many cars have you ever
bought and sold?
. About seven.
. You have bought about seven?
I have bought seven.
. And how many have you sold?
Sold six of them.
. Are you in the car business?
. Well, no.
. Are you a dealer in cars?
Not a dealer, no.
How many of these cars that you bought were

ororopPor

o>

new?
A. Three of them.
Q. And the other four were second-hand cars ?
A. They were, sir.

10

20

Q. And how many of the cars that you sold were 30

second-hand cars when you bought them?

A. Why, all of my cars I have sold, including new
ones and second-hand ones, except the one I have
got now, which was a second-hand car.

Q. Was that second-hand when you bought it?

A. It was, sir.
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So you bought and sold three second-hand cars!
Yes.
And that is all?
Yes, sir.
. When was the last time that you sold a second-
hand car?

A. In March.

Q. Of this year?

A. Yes, sir.

Q. Did you ever buy or sell a Willys-Knight car
second-hand?

A. Not a Willys-Knight, no, sir, an Overland.

Q. Do you know what a Willys-Knight car costs
new?

A. Only from what Mr. Mackintosh told me when
I was down to see him.

Q. You don’t know of your own knowledge?

A. No, sir.

Q. And what is your business, Mr. Justice?

A. Building material.

Q. You are not in the business of dealing in sec-
ond-hand automobiles, are you?

A. If T can buy one and make a dollar, yes, sir.

Q. But you don’t make a business of that—that is
not your principal business, is it?

A. Well, T would say no, it is not my principal
business.

Q. And never has been?

A. No, not as a second-hand dealer.

Q. How long have you been in the building mat-
erial business?

A. About seventeen years.
. Do you own a garage?
. A public garage?
. Yes.
. No, sir.

OPOPO
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Q. You operate one!

A. A public garage! No, sir.

Q. Do you have a place where you make it a busi-
ness to buy and sell cars, a place of business for that
purpose?

A. No, sir.

Q. And never have had?

A. No, sir.

Q. You simply buy one the same as I or any one
else would do if you find you can make a dollar on
it, 1s that the idea?

A. That is the idea, yes.

Q. But you are not in that business particularly ?

A. I am in business for anything 1 can make a
dollar out of, in my own personal business, because
that goes into my own pocketbook.

Q. And that you would do with anything?

A. Yes.

The Court: What is the purpose of this testi-
mony?

Mr. Walsh: To prove the value of the car.

*Mr. Tyler: I object to the witness—in the first
place I object to the materiality of the offer of the
evidence; I object to the offer on the ground that it
1s immaterial.

The Court: How would the defendant show that
this Court hasp’t jurisdiction if fie did not shoy; it
in that manner! What is your idea what the prac-
tice ought to be?

Mr. Tyler: It should have been attacked on a di-
rect proceeding, and not on a question of title. The
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only thing at issue at this hearing today, is the title,
the right of possession of this ear. If they wanted
to attack the jurisdiction, it should have been done
before they appeared. They have entered an appear-
ance here, and re-replevined the car and appeared in
the proceedings, recognized it.

The Court: They haven’t re-replevied.

Mr. TylerOh, yes, they have, they put up a coun-
ter-bond and have taken the car back again.

The Court: Well, but they are only doing that on
a notice claiming property in the car.

Mr. Tyler: Yes, they have done that; they didn’t
have to do that if they didn’t want to.

The Court: No, but they chose that method.

Mr. Tyler: Yes, they chose the method of filing a
claim of property asserting their title in contradic-
tion to ours and filing a bond and taking the car back
again, which is a recognition of the proceeding and
not an attack; you can’t have a collateral attack of
that kind after appearing.

Mr. Walsh: If it please your Honor, there
wouldn’t be any other remedy at hand, it appears to
me, for the defendant, because unless a claim of
property had been filed and a bond had been filed by
the defendant we would have been out of court al-
together. As I take it, the proceedings in this court
being more or less informal, and no pleadings usual-
ly being required except in special statutory proceed-
ing such as replevin, any question over which the
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Court has, jurisdiction can be raised at the trial
without the necessity or formality of a special plead-
ing for that purpose.

The Court: My notion would be that as far as any
defendant is concerned he could move to dismiss at
any time before the case went to the jury. Now,
whether or not he would be permitted to put in this
kind of proof or not, that is a question here, having
filed a bond.

Mr. Walsh: We would have been out of court if
we did not file a bond; we had to do that to protect
ourselves. If we did not come in on the return
day or did not file our bond within the statutory time,
the plaintiff would simply walk in here and discon-
tinue his case, and away goes the machine. We had
to do that as a matter of protection, and I don & think
that we forfeited any rights by doing that, We had
to meet the situation which .they presented at the
time, and had to do it hurriedly. We put up the
bond ; that is the theory of a replevin proceeding, to
put up a bond—

The Court: Mr. Walsh thought he had to put up
that bond and he did if he wanted to retain posses-
sion, and he didn’t, as I view it, have to do anything
more than you did. Now, if he did something that
lie has, as he claims, a right to, and didn’t overstep
the mark, namely, gave a bond for no greater amount
than you did, in order to put himself in right, retain
the possession of his goods, and filed the same
amount of bond that you filed, why can’t he show—

Mr. Tyler : He joins issue on a claim of property,
but what he should have done would have been a
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special appearance and a motion to dismiss, the same
as on a question of service; it is always a preliminary
matter, but he didn’t do that.

The Court: You could not have obtained your
original writ in this matter had not the affidavit of
value been correct.

Mr. Tyler: No, we stand on that; of course, that
could be attacked.

The Court: Well, he is going to attack it; he says
this affidavit is all wrong.

Mr. Tyler: He can’t attack it now, because lie has
joined issue on the question of title.

The Court: No, he has joined issue on the question
of the right of possession,

Mr. Tyler: Well, that is title.
The Court: Not necessarily.
Mr. Tyler: It is a good part of the title.

The Court: It is true, I agree with you if the mat-
ter involved was between the plaintiff and Ward, but
unfortunately there is a third party here.

Mr. Tyler: And all lie can do-—he can’t come in,
if he is appearing as a third party and attack the
other proceedings—-all he can do i1s to assert his lien
and stand on it as far as Mr. Lane is concerned.

The Court: Mr, Walsh says he represents both
parties.
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Mr. Tyler: I know, he switches from one to the
other just as it suits, that is all right.

The Court: Mr. Lane is definitely named as a de-
fendant in this proceeding.

Mr. Tyler: Yes, because it ts in his possession;
he can only claim possession to the extent of his
claim, which 1s less than the five hundred dollars.
His claim is within the jurisdiction of this Court.

The Court: (After further argument) Well, in
the first place, I should hear any testimony which
the defendant or either of them, wish to put in re-
garding the value of this car which will go to the
Court’s jurisdiction to determine the matter. Now,
as far as Mr. Justice 1s concerned and his Knowing
the value of this particular machine, I think I would
say he is competent to tell the value of it.

(Exception noted for the plaintiff.)

Mr. Tyler: Did I understand you to rule that you
would receive testimony on the jurisdictional ques-
tion?

The Court: Yes.

Mr. Tyler: I ask an exception to that, too.

The Court: Yes, I will give you an exception to the
general matter.

By Mr. Walsh:

Q. Now Mr. Justice, what in your judgmenfis this
car worth!
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Mr. Tyler: I object to that because it fixes no
time.

The Court: Yes, just fix the time of his examina-
tion of the car itself and as to what extent he has
examined it, then let him answer the question.

By the Court:

Q. When did you examine the car,Hr. Justice?

A. Now, just the exact time I can’t say, during
the fishing season at Fortescue; now, just what date
it was or in what particular week I can’t answer.

Q. Well, how long ago has that Been?

A. Well, I should judge that was—thisTs Novem-
ber—I should judge July some time.

Q. Well, that is too far away.

By Mr. Walsh:

Q. When have you seen it last, Mr. Justice?

A. Why, this morning.

Q. Well, what i1s its condition now with relation
to its condition when you examined it barefully in
July or August—is there any difference?

Mr. Tyler: First, did you examine it this morn-
ing?

The Witness: Why, I have looked at iTevery day
when I went in there, Because I go in the garage
every day.

By Mr. Tyler:

Q. Have you run it—do you know wfiatlts running
condition 1s today ?
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A, I did not, sir.

Q. The value of a car depends upon its running*
condition, doesn't 1t!

A. Most assuredly, that is it, it depends on it’s
funning condition.

Q. And you don’t know what that condition was
either this morning* or within the last three or four

weeks!
A. No, sir.

By Mr. Walsh:

Q. Have you seen it run within the last three or
four weeks, Mr. Justice!
A, I have not.

(Witness withdrawn.)

Abr am B. Lane, sworn.
By Mr. Walsh:

Mr. Lane, what is your business!
Automobile repair and garage.
Do you buy and sell machines!
Sometimes.
How long have you been engaged in the auto-
mobile business!
A. About eight years.
Q. How many machines in your judgment have
you handled, bought and sold, in that time!
A. Oh, I suppose about two hundred.

Q. Are you familiar with the values of various
kinds of automobiles!

DO FL
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A. Well, as a rule.
Q. Do you know the value of the Willys-Knight
automobile which is the subject of this controversy?

Mr. Tyler: That is objected to for the same reason
that I said before, that the purpose of the testimony
should be indicated first, whether it goes to the ques-
tion of damages or whether it is the jurisdictional
question.

10
The Court: My understanding is that this testi-
mony goes to the question of jurisdiction.

Mr. Tyler: Then I object to the question.
The Court: Because you say it does?
Mr. Tyler: Yes.

20 The Court: You say, “1 object to it, because it
goes to the jurisdiction” ?

Mr. Tyler: Yes.

The Court: I will allow the question.

(Exception noted for the plaintiff.)

Q. What is the present value of this Willvs-

30 Knight car?
A. Not over seven hundred dollars.

Mr. Tyler: I object to that; the present value is
not the question at all.

Q. What was this machine worth in June?

A. T had an offer for it—
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Mr. Tyler: That is objected to; it is immaterial
and irrelevant.

The Court: No, the only question is, what was the
machine worth when it was replevied!

A. T had an offer for i1it—

Mr. Tyler: Wait a moment; that is not the way to
prove value either.

Mr. Walsh: I think that is the best way to prove
it, the bona fide value.

Q. Have you had an offer for this machine down
there f

Mr. Tyler: I object to that as not—

The Court: The objection is sustained; that is im-
material.

Q. What was the machine worth at the time the.
replevin papers were served on you!

Mr. Tyler: I object; it is not a question of what
it is worth; that is not what we are after.

Mr. Walsh: I urge that question. What was its
value at the time these proceedings were begun? AN

The Court: That was not your question, Mr.
Walsh.

Mr. Walsh: That was not my question?

10
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The Court: No. (To thentenographer) Read live
question to him.

(Question repeated.)
Mr. Tyler: I object to that.
The Court: That is objectionable.

10 Q- What was the value of this car a month ago,
Mr. Lane?

Mr. Tyler: That is objected to as immaterial and
irrelevant.

The Court: It is immaterial what the value was a
month ago.

Q. What is the present value of this car?

20 . . . .
Mr. Tyler: I object to that as immaterial and irre-
levant.

The Court: It is immaterial.

Mr. Walsh: May it please your Honor, I sincerely
believe that I have a right to prove the value of this
car at the time the affidavit was taken by the plaintiff,
establishing a value, to attack the accuracy and cor-

oq redness of that, for the purpose of determining
"u whether or not this Court has jurisdiction. -

Mr. Tyler: T am only objecting to the questions as
hey are asked, that is n’t

The Court: I think you have a right to prove that,
Mr. Walsh.
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Q. What is the value of this car now, Mr, Lane!
Mr. Tyler: I object to that as immaterial.

The Court: It 1s immaterial what the value 1is
now.

Q. Well, what was the value the first of January?

Mr. Tyler: I object to that as immaterial and ir-
relevant.

Mr. Walsh: It seems to me I have a right to deter-
mine whether it has depreciated in value as time has
gone along. Has the Court ruled that I cannot ask
the value of the-car at the time the proceedings were
brought?

Mr. Tyler: No, there is a question here; what was
the question.

Mr. Walsh: The Court has ruled on that question.

Mr. Tyler: It has ruled it out; is that your under-
standing?

Mr. Walsh: Yes.

Q. Do you recall the time when the writ of replevin
was served upon you, Mr. Lane?

A. Somewhere about two weeks ago, I don’t just
remember the day. It wasn’t served on me; it was
left at my place. I never seen it until I came in;
it was served on a boy.

Q. The car was in your possession at that time?

A. It was; 1t 1s still there.

10
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Q. What was the value of the car at that time,
Mr Lanel

Mr. Tyler : I object to that; it is not the value that
we are concerned with; it is a peculiaffklnd of value
which the law recognizes and no other, and, “ value”
1s a word which does not fit the situation at all.
There is only one particular kind of value which the
Courts recognize and its value is not covered by this
question.

Mr. Walsh: I just don’t recall the exact language
of the statute, but it appears to me that the word
“value” actually enters into this section giving the
Courts jurisdiction where the value of goods in-
volved shall not exceed live hundred dollars.

The Court: That is correct.

Mr. Walsh: When these proceedings were begun,
if the value of the goods in dispute exceeded five
hundred dollars, the proceedings are improperly
Brought, they are brought in the wrong court, and on
account of the fact that this is a special statutory
proceeding, there being only a very few in this court,
which requires any special pleading, it became neces-
sary to do certain things, namely, claim property
and file a bond within a very short time, twenty-
four hours. If that had not been done, the defendant
would have been out of court, would have lost any
rights which he might have had in the matter. In
order to protect his rights he'had only to accept at
its face value the original declaration, the estimate
of value made by the plaintiff in this case. He is not
obliged and was not obliged to raise the question of
value at that time by any special plea.



Abram B. Lane—Direct 49

The Court: Well, we will let yon raise the question
of value, we will let you go ahead and prove it, only
Mr. Tyler wants you to prove it the way you should
prove it; he is technical about it, so go ahead and do
it.

Mr. Walsh: If I am not proving it I don’t know
how to prove it.

Q. You are familiar with the value of automobiles,

are you, Mr. Lane?
A. As arule.

Mr. Tyler: That has all been covered; I object to
1t; 1t 1s a repetition.

The Court: Let him proceed, Mr. Tyler.

Q. And you are familiar with the value of this
particular Willys-Knight automobile?

A. T am.
Q. And how long have you been familiar with its

value?

A. T make it a business of following up the market,
keeping in touch with the market prices on cars.

Q. What was the value of that car two weeks ago,
Mr. Lane?

Mr. Tyler: I object to that as immaterial and
irrelevant.

The Court: I will admit it.

Mr. Tyler: I object to it on the ground that it does
not prove the particular kind of value that is ma-
terial to this issue.
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50 Abram BI Lane—Direct

Q. What is the money value of this car two weeks
ago?

Mr. Tyler : That is objected to for the same rea-
son.

The Court: I will hear it.
The Witness: »Shall I go ahead?
The Court: Yes.

A. About seven hundred dollars.

Q. Has it been worth less than seven hundred dol-
lars at any time it has been in your garage'?

A. No, sir.

Q. Now, Mr. Lane, you did some repairs to this
car?

A. T dad.

Q- And furnished some supplies. Have you an
account which shows what you have done?

(Witness produces paper.)

Q. What is thé amount due you?

A. Well, I haven’t totalled it up there, it 1s some-
thing over six hundred dollars.

Q. Over six hundred dollars?

The Court: Well, we are not interested in the

amount, just so he has a lien and how he gets it.
I

Q. And you have seized this car under what 1is
known as the Garage-keeper’s lien law of 1915, April
14th, and you instructed me to proceed—

A. Two weeks ago last Friday night Ldirected you
to advertise this car,
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Q. To advertise jn the ‘‘Courier” ?

A. Yes, which you failed to do.

Q. Has any part of this bill been paid you?

A. Not this present bill; the items previous to
this has been settled, up to January 1st; there was a
balance struck on January 1st, 1918, which Mr. Ward
—1I had him around there, and he had his bill—when
I rendered it, sent it to him, he came around there to
look the items all over and he was perfectly satisfied
that the bill was correct; there was a balance of a
hundred and nine dollars and some cents due at the
end of December, and from that time on I wasn’t
aware that the car was not paid for or was on a lease,
it was never under my notice that the car was on
lease until June when I notified Mr. Ward there
would have to be some money coming or I would have
to seize it; I was getting tired waiting for the money.

Q. And that is the firsts

A. Then the man from over at the Auto Transit
Company—I don’t know just what his name was,
couldn’t say his name, only know what he tells me
his name is—he came in there and asked me to send
him a statement, and I sent him a statement.

Q. You didn’t know up to that time that the car
was on lease?

A. 1 didn’t know up to that time that the car
was on lease; I supposed Ward had bought the car
out-right; I didn’t know Ward was up against it
that tight, and I kept letting the bill run; I had done
lots of business with his father, and I had him as
Aaron Ward & Son, my bills and the checks always
came through very promptly, not over two months
at a time, but since Mr. Ward and I have been doing-
business it has run all the time, he hasn’t been able
to pay it.
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59 Abram B. Lane—Cross

Q. Do you know why he hasn’t been able to pay
m?

A. Only from what he tells me, that he has city
contracts that he can’t go on with on account of the
war work.

Q. And you depended on him!

(Objected to.)

A. I depended on him getting the money to clean
‘it up.

Mr. Tyler * 1 object to that as immaterial.
Cross-examination.
By Mr. Tyler:

Q. Now? you say you were advised in June that
Mr. Ward was buying this car on lease?

A. Through a man calling himself by the name
of Stern; I don’t know what Stern it was.

Q. And he advised you that Mr. Ward was buy-
ing it on a lease ?

A. He did.

Q. In June?

A. Yes.

Q. What time in June?

A. I think it was somewhere around the twentieth
or something like that, very close to that date, Mr.
Tyler.

Q. And notwithstanding that, you kept on letting
Mr. Ward have supplies and making repairs to the
car?,

A. On an agreement with Mr. Stern at that time
in my office.



Abram B. Lane— Cross 53

Q. Even though you knew it was on a lease—did
you see the lease!

A. I never saw the lease.

Q. Did you ever ask to see it!

A. No, sir.

Q. But you knew one existed!

A. I knew one existed at that time, and I had
then seized the car previous to that time, tied it
up, and wouldn’t allow Mr. Ward to go out with
the car until this man Stern told me—

Q. You say you had seized the car previous to
that!

A. T had put the car up and told Mr. Ward he
could not use it any more until I got some money.

Q. When was that!

A. That was about the second week in June.

Q. As a matter of fact, he did use the car after
that!

A. On an agreement with the man that came over
from the Auto Transit.

Q. Answer my question; he did use the car after
that!

A. Not until this man from the Auto Transit came
over there and had a talk with me.

Q. Won’t you answer my question!

A. T am answering your question; what more do
you want!

Q. Listen to me; did Mr. Ward after that use
the car!

A. Not personally.

Q. JHe didn’t drive the car!

A. He did not.

Q. Hasn’t the car been used in the last few weeks

A. It was not.

1 When was it last used!

A. It was last used during the epidemic.
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Q. When?

A. During this epidemic of influenza.

Q. Tiow long ago since it has been used!

A. T could tell by the record of my book of Arthur
IToll’s account.

Q. Do you know about how long?

A. It was in October last it was used; it hasn’t
been used since October. The car was hired to
Arthur Holl, the undertaker, and his account shows

it. Km

DEFENDANT RESTS.

BOTH SIDES REST.

To the Honorable, the Chief Justice ond Associate
Justices of the Neiv Jersey Supreme Court :

The judgment, order and proceedings herein, with
all things touching and concerning the same as fully
and entirely as they remain in the Camden City
District Court I do hereby certify under the seal
of the court in the schedule hereto annexed, as with-
in I am commanded.

(Seat,) Garf iel d Pancoast,

Judge.
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MEMORANDUM.
NEW JERSEY SUPREME COURT.

Mil ton Steen , trading as Anto Transit Company,
Prosecutor,
VS.
Franklin A. Ward and Abr am B. Lane ,
Respondents.
: , 10
Argued July 28,1919; decided September 26,1919.
On certiorari to Camden District Court.
Before a single Justice pursuant to Sec. 5 of the
Certiorari Act.

For the prosecutor, Joseph Beck Tyler.
For the respondent, Abram B. Lane, Patrick H.
Harding.

Trenchard, J:

The plaintiff in the District Court below (the 20
prosecutor here) sued out a writ of replevin and
took possession of an automobile. The defendants
put in a bond, retained possession of the car, and
filed a claim of property, and in that way the mat-
ter proceeded to trial and judgment, for the defend-
ant, Abram B. Lane, fin the District Court.

At the trial it appeared, as will hereinafter be
shown, that the plaintiff leased the automobile to the
defendant, Franklin A. Ward; that the defendant,
Lane, was a garage keeper and had possession of the 30
car on a claim for repairs and supplies which he
had furnished at the request of Ward, the lessee.

The p~secutor contends that such claim could not
be asserted as a lien against the car in the circum-
stances of this case, and hence that the judgment
was wrong.

Z,
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I am of the opinion that the prosecutor’s conten-
tion is sound.

Our Garage Act (P. L. 1915 p. 556) provides for a
lien where the repairs or supplies are furnished *at
the request or with the consent of the owner or his
representative, whether such owner he a conditional
vendee or a mortgagee remaining in possession or
otherwise.’’

But these repairs and supplies were furnished at
the request or with the consent of Ward alone and
without the knowledge or consent of the plaintiff.
The paper writing under which Ward held posses-
sion of the automobile was a lease. It was in that
form. It was made in Pennsylvania, the car was de-
livered in Pennsylvania, and was to be returned to
the lessor in Pennsylvania at the end of the term or
upon default under the lease. The lease itself pro-
vided expressly that it should be construed subject
to and be governed by the laws of Pennsylvania.
Under the law of Pennsylvania, as proved at the
trial, it was in fact a lease. Ward was therefore
the lessee of the car and not the owner or condi-
tional vendee or mortgagor remaining in possession.

The question remains, was Ward, the lessee, the
owner’s representative? I think not. The lease
expressly provided that no repairs should be made
without the consent of the lessor first had and ob-
tained. Moreover, it appears that in Pennsylvania
the lessee under a lease quite like that now under
consideration has been held to be not the representa-
tive of the owner for the purpose of creating a lien
for repairs and supplies. See Stern vs. Sica, 66 Su-
perior Ct. (Pa.) 84.

The judgment below must be reversed and a new
trial awarded.

Filed September 26,1919.

Enoch L. Johnson,
Cleric.



Rule Reversing Judgment of Camden 57
District Court

RULE REVERSING JUDGMENT OF CAMDEN
DISTRICT COURT.

NEW JERSEY SUPREME COURT.

Milton Stern, trading as

Auto Transit Co.,
Prosecutor, On Certiorari

Rule reversing judg-
ment of Camden
Franklin A. Ward and City District Court.
Abram B. Lane,
Respondents.

VS.

The Court having inspected the transcript and
proceedings of the District Court of the City of
Camden, returned with the certiorari in this cause, *
and the reasons for reversng the judgment below
and heard the argument of counsel thefeon and hav-
ing duly considered the same;

It is, on this twenty-ninth day of September, 1919,
ordered that the judgment of the District Court of
the City of Camden, be reversed, set aside, made
void, and for nothing holden, and that the said plain-
tiff in certiorari be restored in all things wherein he
has lost by reason of said judgment and a new trial

be and it hereby is awarded.
Joseph Beck Tyl er,

Attorney for Prosecutor.
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NOTICE.

NEW JERSEY SUPREME COURT.

Milton  Ste rn, trading as
Auto Transit Co.,
lq Prosecutor,
ve On Certiorari.
' Notice.
Franklin A. Ward and
Abram B. Lane,

Respondents.

To Joseph Beck Tyler, Esq.,
2Q Attorney for Prosecutor.
TAKE NOTICE:

That the respondent, Abram B. Lane, hereby ap-
peals to the Court of Errors and Appeals from the
whole and every part of the judgment of the Su-
preme Court, rendered in this cause.

Dated September 30,1919.

Respectfully,
Patric ¥k H. Har ding;
Attorney for Respondent,
30 Abram B. Lane.

Service acknowledged, Oct. 1, 1919.

Jgseph Beck Tyler.
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REASONS.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Milt on Steen, trading as
Auto Transit Co., 10

Appellee,

On Certiorari.
VS. Appeal.
Feanklin A Waed and
Abeam B. Lane,

Appellants.

The appellant, Abram B. Lane, by Patrick H. 2q
Harding, his attorney, prays that the judgment of
the Supreme Court in the above matter, may be set
aside, reversed and for nothing holden, and that the
judgment of the District Court may be sustained,
for the following reasons:

1. The apppellant, under the Oarage Lien Act of
this State, has a lien under the facts and evidence in
this cause.

30

2. The contract or agreement of sale offered in
evidence should not be construed, according to the
law of the State of Pennsylvania, as between the
lessor and a third party.

3. Under the law of this State, the contract or so-
called lease, 1s in fact a conditional bill of sale.
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4. Under the Garage Lien Act of this State, re~
spondent in certiorari, Franklin A. Ward was the
representative of the lessor and the conditional ven-

dee of the property specified in the so-called lease,
and should be so held.

5. The judgment is contrary to law and the facts.

Very respectfully yours,
Patrick H. Harding,
Atty. for Appellant,
Abram B. Lane.
To Joseph Beck Tyler, Esq.,
Atty. for Appellant.

Service acknowledged Oct. 1, 1919.

Joseph Beck Tyler.



NEW JERSEY COURT OF ERRORS AND APPEALS

Milton Ster n, trading as
Auto Transit Co.,

Appellee, On Certiorari.
VS.

Franklin A. Ward and Abram
B. Lane ,

Brief

eor Appell ee.

Appellants.

Joseph Beck Tyler,
Attorney.

The plaintiff issued a writ of replevin in the above
matter for, and the sergeant-at-arms took possession of,
a Willys-Knight automobile.

The defendants then put up a counterbond and re-
tained possession of the car, as provided in section 127
of the District Court Act.

The defendants at the same time filed a claim of prop-
erty and in that way the matter proceeded to trial, and
judgment was entered for the defendant, Abram B. Lane.

The facts are that the plaintiff leased an automobile to
Franklin A. Ward in accordance with lease. Exhibit P1,
state of case, pages 10 to 15.
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The defendant, Abram B. Lane, was a garage keeper
and had possession of the car on a claim for repairs and
supplies which he had furnished to said Franklin A.
W ard, the lessee.

The prosecutor contends that the claim of said Abram
B. Lane could not be asserted as a lien against the car
for two reasons. First, our Garage Keepers Act does, not
give to a garage keeper a right of lien against the lessor;
second, the whole matter should be decided in accord-
ance with the laws of the State of Pennsylvania, which
are that under the circumstances of this case the said

garage keeper has no lien against the car.

Our Garage Act, P. L. 1915, page 556, provides for a
lien where the repairs or supplies are furnished at the
request or with the consent of the owner or his repre-
sentative, whether such owner be a conditional vendee or

a mortgagor remaining in possession, or otherwise.

The repairs must have been furnished at the request
or with the consent of the owner. Of course this re-
quest or consent could have been given by a conditional
vendee or a mortgagor in possession, but this is not that
case. In the present case the owner was a lessor and
had not given any consent or authorized any repairs or
supplies furnished to the car. This was expressly covered
by the testimony (pages 19-20), and it was not claimed
by the garage keeper that the plaintiff ever authorized
or assented to the work done or the materials furnished

to the car.
This situation is analogous to the right of execu-

tion against goods in the hands of a lessee as distinguished
from goods in the hands of a conditional vendee.



The distinction was pointed out in Singer Manufactur-
ing Co. vs. D. Wolff & Co., 65 All., 147, in which it was
held that where goods are sold on a lease it is different
from where they are sold on conditional sale, and that
goods sold on a lease are not subject to levy or execution
against the lessee, and that where a lessee is bound to
return the machine at the end of the term of the lease
then it is a lease and not a conditional sale, but where
the purchaser is under no obligation to return the ma-
chine at the end of the term, and upon payment of the
full value of the goods the title is vested in the vendee,
then it is a conditional sale.

In the present case the lessee was bound to return the
goods at the end of the term and had no right under
the circumstances to retain them beyond the term of
the lease. The law of both Pennsylvania and New Jer-
sey under these circumstances is that it is a relation of
lessor and lessee and not of conditional vendor and
vendee.

It isMifhiitted that the Garage Keepers Act was not
meant to cover the relationship of the lessor and lessee.
If it had been so intended it could have very easily been
so stated as it is a very common relationship in dealing
with automobiles. This has been so held in the State
of Pennsylvania.

It is submitted that the legislature did not intend to
and could not have, if it so intended, bind the owner of
an automobile for debts incurred by some one without his
authority or who could not be held to be his represent-
ative. For instance, the possessor of a stolen car could
not create liens under the Garage Lien Act as against

the owner, yet if the contention of the defendant, Lane,
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should prevail, then all that would be necessary is to have
possession in order to create a lien. This plainly is un-
tenable and inasmuch as the act expressly defines who
can create a lien it should be limited to the persons therein
designated until it may be changed by the legislature.
The act refers to ownership and not possession.

The other point is that the law of Pennsylvania, which
was proven in this case, as a matter of fact controls. The
lease was made in Pennsylvania, the car was delivered in
Pennsylvania, and the car was to be returned to the
lessor in Pennsylvania upon default under the lease. Also
the lease provided that it should be governed by the
laws, of Pennsylvania, as above set forth in this memoran-
dum. See state of case, page 13, lines 30-40.

The law of Pennsylvania was. proven by a member
of the bar of Pennsylvania (state of case, pages 24-26).
The said attorney testified that the exact question had
been ruled upon by the Superior Court of Pennsylvania,
and that the law in Pennsylvania was that a garage
keeper could not assert a lien against a leased automobile
as against the claim of the owner. The. said case was
argued by the attorney testifying before the Superior
Court of Pennsylvania, gndithe decision was based upon
a lease of the 4**w*s*«”in this, case identical in terms
with this lease (Exhibit Pi). It had the same terms and
conditions,, and the case decided by the Superior Court
of Pennsylvania involved a claim of a garage keeper fmy
materials and repairs made to a car of the yr/rirrfor.
(State of case, page 26).

Judgment was entered for the defendant, Abram B.

Pane, for possession of the car on his claim of property,
based upon the lien given by the Garage Keepers Act and
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upon the theory that the matter in dispute was decided
upon the laws of New Jersey and not under the laws of
Pennsylvania.

Even if the matter was tolbe decided under the laws
of New Jersey still the Garage Act does not give a lien
as against a lessor. The repairs must be incurred by the
owner, conditional or otherwise. This direct question has
not been decided in the State of New dJersey, but it has
been decided in Pennsylvania.

Milton Stern vs. Sica and Rynone, s6 Sap. Court, s4,
a copy of which opinion is heretolannexed.

Also copy of P. h, 1915, page, 656, Sec. 1, 1s annexed.

It 1s submitted that the matter in dispute must be de-
cided under the laws of Pennsylvania as proven. (State
of case, pages 24-26). Thompson vs. Taylor, 19 Atl., 544.
That being true there can be no doubt that the prosecutor
was entitled to judgment. There was no dispute as to
what the law of Pennsylvania is. The defendants of-
fered no proof to contradict the prosecutor’s p«~x- —
to the laws of Pennsylvania.

It is respectfully submitted that the judgment uwu«r
% reversed and set aside and a new trial ordered.

Joseph Bsck Tyi*r,
Attorney for Appellee.



P. L. 1915, page 556, section 1:

All persons or corporations engaged in the business
of keeping a garage or place for the storage, maintenance,
keeping or repair of motor vehicles, and in connection
therewith stores, maintains, keeps or repairs any motor
vehicle or furnishes gasoline, accessories or other supplies
therefor at the request or with the consent of the owner
or his representative, whether such owner be a conditional
vendee or a mortgagor remaining in possession or other-
wise, has a lien upon such motor vehicle or any part
thereof for the sum due for such storage, maintaining,
keeping or repairing of such motor vehicle or for fur-
nishing gasoline, accessories or other supplies therefor,
and may, without process of law, detain such motor
vehicle at any time it is lawfully in his possession until
such sum is paid.



SUPERIOR COURT.

Oct ober Tbr m, 1915- No. 404.

APPEAL FROM JUDGMENT OF THE COURT OF
COMMON PLEAS No. 4, PHILADELPHIA
COUNTY, JUNE TERM, 1915. No. 4717.

Opinion op Kpphart, J.:

Plaintiff leased to Sica and Rynone, an automobile for
a definite term at a weekly rental. At the expiration of
the lease it was to be surrendered ain as good condition
as when they took the same (natural wear excepted)”.
The lessees having defaulted in the payment of rent, the
plaintiff seeks to recover the machine through this action
of replevin. It was found in the possession of the in-
tervening defendant, whoiclaims a lien for repairs made
at the instance of the lessees.

As a general rule it appears to be well settled that
in the absence of a statute, or express agreement, a bailor
is responsible for extraordinary repairs which enure to
his benefit, and which are not caused through the acts
or neglect of the bailee, but the bailee must bear the ex-
pense of the repairs which are ordinary and incidental
to the use of the thing bailed; 6 Corpus Juris, 1113.
Where the agreement provides that the bailee shall re-
turn the article in as good condition as it was when hired,
ordinary and natural wear excepted, the expense of
necessary repairs made by the bailor after its return may
be recovered from the bailee; Woodward vs. Cutter, 33
Vi., 49. The lessees cannot recover the expenses of a
repair; Pacific Bridge Co. vs. Riverside Rock Co., 141
Pac., 731.

The appellant claims that it, as a repair man, is in no
matter affected by these rules, and its right to lien is
predicated on the common law, which holds that per-
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sons have a right to detain goods on which they have
bestowed labor until reasonable charges therefor are
paid, although such persons are not obliged to receive
the goods for that purpose; 2 Kent., 633. It attaches
only where the skill and labor extended improves the
chattel, thereby conferring additional value on it. Such
lien arises out of the employment of workmen and be-
longs to the person who has contracted with the owner
to do the work. “In order to charge a chattel with this
lien, the labor for which the lien is claimed must have
been done at the request of the owner, or under circum-
stances from which his assent can be reasonably implied.
It does not extend to one not in privity with the owners ;”
Meyer vs. Bratespiece, 134 Pa., up.

There was no express authority from the lessor to the
bailee to charge the property, for the repairs made, nor
was there any contractual relations between the bailor
and the defendant in this action. The appellant could
not hold the plaintiff personally liable for the bill thus
incurred. In seeking to establish its lien, it urges that
from the use that was to be made of the machine, the
lessor knew that to keep the machine in running order,
repairs would be necessary, and knew it must, as its
property, go into the hands of a repair man, so that what-
ever may have been the contract right between the bailor
and bailee, it would not affect the repairman’s right to
Lien. For these reasons, the lessor’s assent to the subject
of this property to lien for ordinary repairs can reason-
ably be implied.

The title to the property was securely lodged in the
lessor, and it could not be taken away without its con-
sent. The lease expressly provided that the car was to
be returned at the expiration of the term. There is
nothing in the language of the lease, nor any fair in-
ference from the language used, which would support
any authority in the bailee to impair the bailor’s title by
handing the property to a repairman, who imposes a
lien thereon.
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The use of the car cannot be made the foundation
for authority to subject the property to a lien; there
should be more definite evidence of authority coming
from the owner. It may arise by implication but the
facts from which an inference is to be drawn should be
such as toireasonably lead to but one conclusion.

The legal relation oflessor and lessee of personal prop-
erty would take on an aspect not thought of by the parties,
if the bailee could create a lien for repair charges against
the property of which the owner would have no know-
ledge, and could not in any way control. If this is one
of the incidents to chattels for hire, the title to such
property would be held subject to a very unsatisfactory
condition into, which fraud and imposition might easily
find their way.'

It is true, in this case, the machine might need repairs,
but the owner, if its property is to be charged, should
be the judge of where, when and how the repairs should
be made. A repair man cannot say that it is an innocent
third party, and the loss should fall on him who made
this transaction possible. It stands in no better position
than the person who> innocently buys, leases, sells or
temporarily pledges the property that has been stolen. |,

The owner can follow and reclaim it no matter where
it may be found.

There was nothing to prevent the repairman from de-
manding and receiving its charges before it entered upon
the repair of the machine.

Bstey Co. vs. Dick, 41 S. C, 610:

We are not convinced that the authorities cited by the
learned counsel for the appellant controlled the question
before us. Without discussing whether the quotation
from McIntyre vs. Carver (1841) 2 W. & §., 392, was
obiter, the Court says that the bailee “had power by virtue
of his contract.” We take it to mean from what follows
that authority was contained in the instrument. We cer-
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tainly did not think the Court intended that the bailee
of a chattel for hire or otherwise should have an un-
limited right to charge that chattel with repairs, to the
undue prejudice of the owner of the chattel. As the
authorities cited where the chattel mortgage was no con-
sideration and the title transferred by virtue of the statute
to the mortgagee: “The mortgagor who retained the
possession and use of the chattel left it at a repair shop
for repairs; he had, at all times, a substantial interest in
the subject matter himself. As was said by Chief Justice
Gray in Hammond vs. Danielson, 126 Mass., 294, “A
means of earning a wherewithal to pay off a mortgage
debt” and the increased value of the property by the re-
pair enured to the mortgagor’s benefitt ~When the
mortgagor paid his mortgage, he was again the owner
of the property. Authority to charge the property with
a lien in such case may be inferred. We think these cases
are easily distinguishable on their facts from the present
case. It is not necessary to discuss all the authorities
cited from other jurisdictions.

From the admitted facts in this case, considering all
the circumstances surrounding it, .we do not think that
the appellant had such right in the bailor’s property as
would empower it to subject it to the lien of the repair-

man.

Judgment affirmed.



NEW JERSEY COURT OF ERRORS AND AP-
PEALS.

Milton Stern, Trading as
Auto Transit Company,

Appellee,
Vs, On Certiorari.
Franklin A. Ward and Appeal.
Abram B. Lane,
Appellants.

BRIEF OF APPELLANT, ABRAM B. LANE.

This appeal is taken from a judgment of the Su-
preme Court reversing a judgment of the Camden
City District Court, which latter Court rendered a
judgment in favor of defendant, Lane, in an action!
of replevin brought by Milton Stern, trading as
Auto Transit Co., to recover an automobile, de-
scribed in contract set out in printed book pagef
10 and 11.

The automobile was purchased from appellee by
one Franklin A. Ward, at Philadelphia, in the State
of Pennsylvania. The automobile was subsequently
brought to Camden, New Jersey and the appellant,
Lane, furnished storage, supplies and made certain
repairs which were not paid for. Under the act of
the Legislature of 1915, known as The Garage Man’s
Lien Act, Lane seized the car for the unpaid bills.



2 Brief of Appellant, Abram B. Lame

The car was in the State of New Jersey, with
the knowledge and consent of the vendor, as may be
ascertained from the contract, page 10, printed book'
lines 19 and 20. After the seizure of the car by
Lane, the appellee brought an action of replevin.
Lane filed a claim of property and on these pleads
ings the parties went to trial

The appeal from the judgment of the Supreme
Court raises four important questions:

1. Whether the appellant, Abram B. Lane, has a
lien under the act referred to.

2. Whether the contract or agreement of salé
should be construed according to the laws of the
State of Pennsylvania, as between the lessor and
a third party.

3. Whether the contract is in fact a conditional
bill of sale.

4. Whether under the garage lien act, Waird, thé
custodian of the automobile was the representative
of the lessor.

Mr. Justice Trenchard, for the Supreme Court, in
his memorandum and judgment reversing the Cam-
den City District Court, holds that Ward, the so-'
called lessee under the agreement of sale, was not
the owner’s representative, and holds further that
the lease, having expressly provided that no repairs
should be made without the consent of the lessor,
first had and obtained, was binding on Lane, the
appellant, and intimates that a lease of this kind,
having been construed by the Pennsylvania Superior
Court as a lease, that a different construction could
not be put on the paper by the courts of this State.
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The appellant undoubtedly is entitled to a lien for
the supplies and labor he performed under the act
referred to. This act reads as follows:

“ All persons or corporations engaged in the
business of keeping a garage or place for the
storage, maintenance, keeping or repair of motor
vehicles and in connection therewith stores,
maintains, keeps or repairs any motor vehicle
or furnishes gasoline, accessories or other sup-
plies therefor at the request or with the consent
of the owner or his representative, whether such
owner be a conditional vendee or a mortgagor
remaining in possession or otherwise, has a lien
upon such motor vehicle or any part thereof for
the sum due for such storing, maintaining, keep-
ing or repairing of such motor vehicle or for
furnishing gasoline, accessories, or other sup-
plies therefor, and may without process of law
detain such motor vehicle at any time it is law-
fully in his possession until -such sum is paid.”’

Under a fair interpretation of the act, the word
“owner” therein, if extended to include a repre-
sentative of the owner or a conditional vendee or a
mortgagor remaining in possession or otherwise,
undoubtedly means that the person in custody of
the property who holds any of these designations,
comes within the scope of the act. The word
“owner” in the act, certainly does not mean the
holder of the title, because if such an interpreta-
tion were to be given to the word “ owner” the act
would not have used the other qualifying words.
If, then, the act 'referred to, legally and properly
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includes a conditional vendee, who has custody of
the property, and is therefore within the terms of
the act, the owner thereof is Franklin A. Ward,
the lessee under the agreement of sale, a repre-
sentative of the owner or a conditional vendee or
both.

The wording of the act was evidently made in-
tentionally broad to include all possible holders of
the property described in the act, fdr the express
purpose of preventing the very situation that has
arisen 1n this case, and i1t was no doubt with the
view to hold any person in possession of property
who has come to possession lawfully and properly
a representative of the owner, because the act not
only uses the words *:representative’ “ conditional
vendee” and “ mortgagor”, but goes further and
says “ or otherwise” evidently intending to cover
every possible custodian of the property specified
in the act.

Was Franklin A, Ward a Lessee or a Conditional
Vendee?

Whether one is a lessee or a conditional vendee
depends on each individual case, but our Supreme
Court and our Court of Chancery, in construing
leases similar to the one in this case, has laid down
the doctrine that a contract evidenced by an instru-
ment purporting to be a lease and providing for
stipulated rentals, with a further proviso that at
the termination of the period of rental payments, a
receipt is to be given by a further nominal payment,
that such contract is a contract of conditional sale,
and not one of lease. This doctrine was laid down
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by our Supreme Court in the case of Lauter Co.
vs. Isenreath, 72 Atl. page 56, and the doctrine was
lately sustained and elaborated on by Vice-Chancel-
lor Lane in the case of Bapoport vs. Rapoport Ex-
press Co., 107 Atl., page 822. In this latter case
the Vice-Chancellor holds that “ a contract evi-
denced by an instrument purporting to lease an au-
tomobile truck at a monthly rental, and providing
that at the termination of the period, the lessee is
to return the machine to the lessor, and that the
lessor will then sell the machine to the lessee for a
consideration of one dollar, i1s that of a conditional
sale.”’

The clause of the so-called lease, in that con-
troversy, is almost identical with that in the present
case, except that in the Rapoport agreement the
language for purchase reads: “* o * * * * * the
said lessor agrees to sell same for the sum of One
dollar.” In the Stern-Ward agreement, the lan-
guage is (page 11, printed book, line 25) “ * * * * *
and if, upon surrendering the same, as aforesaid,
the said installments of rent having been fully paid
as herein provided, said party of the second part
desires to purchase said leased property, the said
party of the first part agrees to sell same for the
sum of Fourteen hundred seventy-nine and 35/100
dollars, and the amount received for the rent of
same shall be applied upon the purchase price of
the same at that date.”

The Court’s attention is respectfully called to the
terms and conditions of payment under the lease in
this case (printed book, page 10, line 24 to line 32).
From an examination of these terms, it will be noted
that the first payment is $498.35, then $50 to be
paid on the 15th, and 1st of each month for nine
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months, then $40 to be paid on the 15th and 1st of
the 10th month, which makes exactly $1478.35. The
party of the first part then agrees to sell the auto-
mobile for the sum of $1479.35 (printed book, page
11, line 30) and the purchaser is given credit for
the payment of $1478.35, showing that the nominal
payment of One dollar as the balance due is required
In order to give possession. The retention by the
party of the first part of the title to the automobile
pending this payment of one dollar is not for the
purpose of effecting a recovery as under a rent
agreement, but is purely for the purpose of pre-
serving title until the full terms of the contract and
conditional sale have been complied with.

It seems that under the contract, there was paid
the sum of $670 by Ward to the Auto Transit Co. At
the time that Ward signed the contract and took
possession of the car, it was stipulated in the con-
tract that the car was to be stabled at Camden Auto
Supply Co., Haddon Avenue and Line Street, Cam-
den, New Jersey. It is under this name that appel-
lant Lane traded (see testimony of Franklin A.
Ward, printed book, page 30, line 16 to 20). The
party of the first part to the agreement, therefore,
had knowledge of where the car was to be stabled,
and could hardly plead ignorance to any claim
that might arise therefrom, and could have put
Lane on notice if it were so disposed, as to the ex-
istence of the so-called lease. Lane in his testi-
mony, page 53, line 7, said that he did not know of
the existence of the so-called lease until Stern told
him, which was after Lane had seized the car.

The party of the first part anticipated that the
location of the property described in the agreement
would be Camden, New Jersey. It may be a ques-
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tion as to whether this lease, if construed to be a
conditional bill of sale, should not, under our act,
have been recorded in the county where the prop-
erty was located, although the further question
Would then arise as to whether Lane, under the lien
act, assuming that he had a right of lien, is a judg-
ment creditor within the terms of the act for con-
ditional sale of goods and chattels, P. L. Laws of
1898, page 699, Compld. Statutes, page 1561, Sec. 71.

As it was held !in the case of Loom Works As.
Vacherf 57 Law, 490, that a contract of sale made
outside this State, of property to be delivered to
and held by the purchaser within this State, is sub-
ject to the act.

It is true that according to the testimony of Mr.
Stern (page 19, printed book, line 10), the auto-j
mobile was delivered in the City of Philadelphia,
but it was within the contemplation of the parties
and so specified, in the agreement, that the automo-
bile was. to be located or stabled in Camden, New
Jersey.

Outside our own State, there have been some de-
cisions construing acts somewhat similar to oUr
garage lien act. One of these cases is that of Weber
Implement & Automobile Go. vs. Pearson, an Ar-
kansas ease, reported in 200 S. W. 273, L. R. A.
1918-D, 327. In this case it was held “ the statutory
lien of blacksmiths and wheelwrights on the pro-
duct of their labor and thé wagons, etc. repaired by
them, 1s superior to that of a conditional vendor of
the article on which the labor is performed, who re-
tains title to it.”

Section 1, of the act referred to, reads “ Black-
smiths and wheelwrights who performed work for
labor for any person, if unpaid for the same, shall
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have an absolute lien on the product of their labor,
and upon all wagons, carriages, farm implements
and other articles repaired by them for such work
or labor and for all materials furnished by them and
used in such products or repairs.”

Another case i1s that of White Auto Co. v§. Collins,

XA K g *

reported in 2, RTip, page 1594, in which case it was
held that even where one sells an automobile on
credit, retaining title as security, the automobile
cannot be recovered after seizure by the public, be-
cause used for illegal transportation of intoxicating
liquor. This case was decided September 23, 1918,
by the Supreme Court of Arkansas, in construing
the language of an act of 1917 of that State, pro-
hibiting the shipment of intoxicating liquors into
the State, the relative paht of which reads: “ That
no property rights of any kind shall exist in the
liquors mentioned in Sec. 1 of this- act,* * * * * or
in any vessel, fixture, furniture, implements or ve-
hicles when the said liquors or otheh property men-
tioned are kept stored or used for the purpose of
violating any law of this State, nor in any such
liquors, bitters and drinks when received, possessed,
kept oh stored at any forbidden place, and in all
such cases the liquors, bitters and drinks aforesaid
and said property hereih named, are forfeited to the
State of Arkansas and may be seized or stored fob
and seized under the laws of this State, etc.”

The case of Shaw vs. Webb, 131 Tenn. 173, 174
S. W. 273, L. R. A. 1915-D, page 1141, the prior lien
of the vendor under his conditional bill of sale was
sustained, based on the wording of the statute which
reads “ that there shall be a lien upon any vehicle
for any hepairs or improvements made or fixtures
or machinery at the request of the owner or his agent
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in favor of the mechanic contractor, founder or
machinist who undertakes the work, etc.’’

The word “ owner” under this act was undoubt-
edly construed to mean the holder of the title or his
agent, but it may be mentioned that our act goes
much farther and includes within its scope the con-
ditional vendee or the representative of the owner.

Should the Contract or Agreement of Sale he Con-
strued According to the Law of Pennsylvania?

If this controversy were one between the Auto
Transit Co. and Franklin A. Ward, the contract
under the lex loci contractus should undoubtedly
be determined according to the law of Pennsylvania,
but the contract out of this action is one between
Ward, the so-called lessee, and Lane, a garage man.
Lane’s right, if any, accrues under the statute. What
interpretation the laws of Pennsylvania would give
to the agreement in question certainly could have
no bearing in determining the rights of Lane as
against the automobile described in the contract.
Lane had no notice of the existence of the so-called
léase, and irrespective of the statute, under the
common law would have probably had a lien for the
work he had performed on the chattel, provided the
chattel remained in his possession, and it is respect-
fully submitted in this case that the chattel was all
the time in Lane’s possession, and is still in his pos-
session.

The garage man’s lien act was passed to pro-
tect mechanics of this State, who performed the
work or rendered the service enumerated in the act,
and it 1s obvious that ho State will give effect to
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the laws of any State on the principal of comity
when the effect would be injurious to the State or
ifs own citizens. In Flag vs. Bgldwin, 38 N. J. Eq.,
219, and Bentley vs. Whittemore, 19 N. J. Eq., 462,
it was said “it belongs exclusively to each sov-
ereignty to determine for itself whether it can en-
force a foreign law without at the same time neglect-
ing the duty it owes to its own citizens or subjects.’’

And in. the e&se gi Jdill vs. Spear, 50 N. E., 253;
12 Corpus Juris, 440, it was stated, ‘“While the
comity of nations and States will always regard
with respect and consideration the laws and cus-
toms of other communities, still its own interests
and the welfare of its own citizens will be held by
every State in paramount consideration.”

,Under these decisions, it is apparent that the
statute law of this State should not bow or be sub-
ordinate to a contract made in another State, for
the use of goods and chattels in this State, and which
was drawn for the express purpose of evading the
laws of this State. The mere fact that this agree-
ment contained the language, “ It is distinctly un-
derstood that this is a contract of renting only and
not a sale conditional or otherwise” ,lwas undoubt-
edly for the purpose of escaping the direct conse-
quences of their acts, and it is very doubtful indeed
if under this contract the property in question had
been delivered in the State of New Jersey and judg-
ment secured against the person who had custody
under the contract, whether the Courts would noli
sustain the judgment creditor as against the holder
of the title, if it appeared that this so-called lease
had not been recorded, as under the cases already
decided this lease would undoubtedly have been con-
strued as a conditional'bill of sale.



Brief of Appellant, Abram B. Lane .

Was Franklin A. Ward the Representative of the
Lessor?

Whether Ward was or was not the conditional
vendee of this property would still leave the ques-
tion open as to whether he did not represent the
owner by having possession thereof legally. If he
were the Tepresentative of the owner, undoubtedly
the act applies, and Lane is entitled to his lien; but
the act even goes further and uses the language,
“ Whether such owner be a conditional vendee or
a mortgagee remaining in possession or otherwise,’’
evidently contemplating any possible claimants of
ownership of the property.

There was no denial at the; trial, but what Ward
was the owner of the property in question, or at
least the possessor under the agreement. True he
did not hold the title, but the very wording of the
garage; man’s lien act indicates that the statute is
not concerned with the title holder, but with the
person who has possession or owns for any purpose
the property described in the act.

While it is true a clause of the contract (page 13,
printed book) says: “ No repairs shall be made to
this ear without the written consent of the lessor,
first had and obtained,” the purpose of this; was, no
doubt, to safeguard the party of the first part from
any claim;or deduction on the part of Ward, by rea-
son of any such repairs. Such language could not
bind a third person who had no notice of it, and
certainly such language could not invalidate the
purpose of a statute which in effect says that if such
repairs are made for the owner or his representative,
the lien shall attach, for the statute is more power-
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fui and overrides the language of strangers to it,
and would no doubt afford its beneficence, except
perhaps in such cases as where the garage man
might specifically in writing waive its benefits.

In the case of Crucible Steel Co. of America vs.
Polach Tire & Rubber Co., in 104 Atl., page 324, the
Court of Errors and Appeals held that the garage
man was entitled to his lien, where the conditional
vendee gave a bill of sale for the truck to the ven-
dor, and even where the original conditional bill of
sale was of record in the office of the register of
Hudson County; whereas in the present case, the
lease or conditional bill of sale was not Recorded in
the office of the registrar of Camden County.

The action of Judge Spear, in giving judgment
for the garage man in the Crucible Steel case was
upheld by the Court of Errors and Appeals, which
also sustained the constitutionality of the act.

In the later case of Frank vs. Daily, in 105 Atl.,
page 9, this Court held that an automobile for which
supplies are furnished by a garage keeper, is sub-
ject to the lien, although the automobile was never
in the garage keeper’s possession, and the Court
further held that even though the car should be in
possession of an innocent purchaser for value, who
had no knowledge or notice of the lien, is subject
to the act.

To put such an interpretation on the act as re-
quested by appellee, would give an advantage to
dealers in automobiles outside of this State, under
contracts similar to the one in question, as against
dealers in automobiles in this State for the simple
reason that where the contract is made outside the
State and the property delivered outside the State,
even though subsequently brought into this State,
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the contract would not have to he recorded, whereas
if the contract is made and the sale effected in this
State, under the section of the sale of goods act,
above referred to, the contract would have to be
recorded or the vendor would lose his property, par-
ticularly if the lien claimant reduces his claim to
judgment. No such construction was ever intended,
as the entire purpose of the act could be thus de-
feated by dealers outside the State and to the detri-
ment of dealers within our own jurisdiction. It
would certainly be giving a construction or interpre-
tation to this act which the Legislature never in-
tended, to say that because a pe'rson bought an au-
tomobile in a foreign jurisdiction, under private
contract which no one has notice of except the par-
ties to it, intended to except the automobile covered
by the said contract, because of any phraseology
in the contract itself, put there for the purpose of
defeating the statute.

It 1s respectfully submitted that on the law,
Abram B. Lane is entitled to his lien and that the
judgment of the Supreme Court should be reversed.

PATRICK H. HARDING,
Atty. for Appellant.



