
H o u g h  &  Y a b d , printers, Chancery Building, Trenton.

§wrg iouvt of dtross anti

W est Jersey R ailroad Company plain-' 
tiff's,

vs. > Writ o f Error.

T renton Car Ŵ orks. defendants.

W rit of Error.
[Filed May 18, 1866.]

State o f New Jersey, ss.— The State o f New Jersey to 
[h. s.] our Justices o f our Supreme Court o f Judicature 

greeting:
Because in the record and proceedings, and also in the 

giving of judgment in a plaint which was in our said court, be­
fore thejustices thereof,between Trenton CarWorks,plaintiff's, 
and the West Jersey Railroad Company, defendants, in a 
plea of trespass on the case in trover and conversion, as it is 
said, manifest error hath intervened, to the great damage of 
the said West Jersey Railroad Company, as by their com- 10 
plaint we are informed ; we being willing that the error, if 
any there be, should in due form be corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do 
command you, that if judgment be thereupon given, then 
you cause a transcript o f the record of that judgment, and 
all things concerning the same, to be brought before the 
judges of our Court o f Errors and Appeals, at the city o f 
Trenton, on the second Tuesday of March next, and this 
writ, that the record and the proceedings aforesaid being in­
spected, we may further cause to be done thereupon what of 20 
right and according to the law and custom o f the state o f 
New Jersey ought to be done.—Witness Henry W . Green,

A



2

piesident judge o f our said court, at Trenton, this sixth day 
of March, in the year o f our Lord eighteen hundred and 
sixty-six.

. W . S. Johnson, CVk.
A . B rowning, AtVy.

The answer of the justices within named, the record and 
proceedings within mentioned, we certify and send to the 
Court of Errors and Appeals, in a schedule to this writ an­
nexed, as within we are commanded.

•*0 M. B easley, Ch. J.

N e w  J e r s e y  S u p r e m e  C o u r t .
Trenton Car Works ^

Ivs. y

The West Jersey Railroad Company.

On postea 
and 

verdict.

B. & C. V ansyckel, AtVys.

As yet of the twentieth day of May, a . d. eighteen hun­
dred and sixty-five.

20 Witness, M ercer B easley, esq., Chief Justice.
Charles P. Smith, CVk.

Mercer county, ss.—-West Jersey Railroad Company wTas 
summoned to answer unto the Trenton Car Works of a plea 
of tiespass on the case for trover and conversion, &c.; and 
thereupon the said plaintiffs, by B. & C. Vansyckel, their 
attorneys, complain, for that whereas the said plaintiffs here­
tofore, to wit, on the thirteenth day of September, in the year 
o f our Lord one thousand eight hundred and sixty-three, at 
Camden, to wit, at Trenton, in the county o f Mercer, and 

30 within the jurisdiction o f this court, were lawfully possessed, 
as of their own property, of certain goods and .chattels, to wit, 
one passenger railway car, lettered Cape May and Millville 
Railroad, of great value, to wit, o f the value o f ten thousand 
dollars, and being so possessed thereof, the said plaintiff)
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afterwards, to wit, on the day and year aforesaid, at 'Cam­
den, to wit, at Trenton, in the county and within the juris­
diction aforesaid, casually lost the said passenger railway car 
out o f their possession, and the same afterwards, to wit, on 
the day and year aforesaid, at Camden, to wit, at Trenton, in 
the county and within the jurisdiction aforesaid, came to the 
possession o f the said defendants by finding; yet the said de­
fendants, well knowing the said passenger railway car to be 
the property of the said plaintiffs, and o f right to belong and 
appertain to the said plaintiffs, but contriving and fraudu­
lently intending craftily and subtly to deceive and de­
fraud the said plaintiffs in this behalf, have not as yet de­
livered the said passenger railway car to the said plaintiffs, 
although often requested to do so, and have hitherto wholly 
refused so to do ; and afterwards, to wit, on the day and year 
last aforesaid, at Camden, to wit, at Trenton, in the county 
and within the jurisdiction aforesaid, converted and disposed 
of the said passenger railway car to their own use.

And whereas, also, the said plaintiffs afterwards, to wit, on 
the day and year last aforesaid, at Camden, to wit, at Trenton, 
in the county and within the jurisdiction aforesaid, were law­
fully possessed, as o f their own property, of certain other goods 
and chattels, to wit, one passenger railway car o f great value, 
to wit, o f the value of ten thousand dollars; and being so 
possessed thereof, the said plaintiffs afterwards, to wit, on 
the day and year last aforesaid, at Camden, to wit, at Trenton, 
in the county and within the jurisdiction aforesaid, casually 
lost the said last mentioned goods and chattels out o f their 
possession, and the same, on the day and year last aforesaid, 
at Camden, to wit, at Trenton, in the county and-within the 
jurisdiction aforesaid, came to the possession o f the defend­
ants by finding; yet the said defendants, well knowing the 
said last mentioned goods and chattels to be the property o f 
the said plaintiffs, and of right belonging and appertaining to 
them, but contriving and fraudulently intending craftily and 
subtly to deceive and defraud the said plaintiffs in this be­
half, hath not as yet delivered the said last mentioned 
goods and chattels to the said plaintiffs, although often re­
quested so to do, and hath hitherto wholly refused so to do.

And afterwards, to wit, on the day and year last aforesaid,
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at Camden, to wit, at Trenton, in the county and within the 
jurisdiction aforesaid, converted and disposed o f the said last 
mentioned goods and chattels to their own use, to the dam­
age o f the said plaintiffs o f ten thousand dollars, and there­
fore they bring their suit, &c.

And the said defendants, by John P. Stockton, their at­
torney, come and defend the wrong and injury, when, &c., 
and say, that they are not guilty o f the said supposed griev­
ances above laid to their charge, or any or either o f them, or 

10 any part thereof, in manner and form as the said plaintiffs 
have above thereof complained against them, and of this 
they put themselves upon the country, &c.

And the said plaintiffs do the like.
_ Therefore let a jury thereupon come before the Chief Jus­

tice, or some other justice o f the Supreme Court o f the state 
o f New Jersey, at a Circuit Court to beholden at the city of 
Tienton, in and for the county of Mercer, on the second 
Tuesday o f January, a. d. eighteen hundred and sixty-six, 
by whom, &c., and the same day is given to the parties afore- 

20 said, there, &c.
And now, at this day, to wit, the twenty-seventh day of 

Febi uary, a . d . eighteen hundred and sixty-six, before our 
said Supreme Court, at Trenton, come the parties aforesaid, 
by their attorneys aforesaid, and the said justice before whom, 
&c., having sent hither his record had before him in these 
voids, to wit, “ Afterwards, that is to say, on the second 
Tuesday of January, in the year o f our Lord one thousand 
eight hundred and sixty-six, at Trenton, in the county of 
Mercer, within named, before the Honorable Mercer Beasley, 

30 Chief Justice o f the court within mentioned, according to 
the form of the statute in such case made and provided, 
come as well the within named the Trenton Car Works as 
the within named the West Jersey Railroad Company, by 
their respective attorneys within mentioned, and the jurors 
o f the jury, whereof mention is within made, being sum­
moned, also come, who, to speak the truth o f the matters 
within contained, being chosen, tried, and sworn, say, upon 
their oath, that, the said the West Jersey Railroad Company 
is guilty of the promises laid to their charge in manner and 

40 form as the said the rIrenton Car Works have within com­
plained against them, and they assess the damages o f the said
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the Trenton Car Works, l)y reason thereof, over and above 
their costs and charges by them about their suit in this behalf 
expended, to three thousand seven hundred and twenty-seven 
dollars and eighty cents, and for those costs and charges to 
six cents.

Therefore it is considered that the "said the Trenton Car 
Works do recover against the said the West Jersey Bailroad 
Company their said damages, by the jurors aforesaid, in form 
aforesaid, assessed at three thousand seven hundred and 
twenty-seven dollars and eighty cents, and also the sum o f 10 
seventy-six dollars and thirty-live cents, for their costs and 
charges aforesaid, by the court now here adjudged to the 
said plaintiffs and with their assent, which said damages, 
costs, and charges in the whole amount to three thousand 
eight hundred and four dollars and fifteen cents.

Judgment signed this twenty-seventh day of February, in 
the year o f our Lord one thousand eight hundred aud sixty-six.

M. B easley, Ch. Just.

I, Charles P. Smith, clerk of the Supreme Court o f the
state o f New Jersey, do hereby certify the foregoing 20 
to be a true transcript o f the record of judgment in 
the above stated cause, as the same remains of

[ l. s.] record in my office.—In testimony whereof, I have 
hereunto set my hand and affixed the seal o f the 
said court, at Trenton, this fourteenth day o f March, 
a . d . eighteen hundred and sixty-six.

C has. P. Smith, CVk.

Bill of Exceptions.
N ew J ersey Supreme C ourt. 

West Jersey Bailroad Company 'j

ads. I  In trover-

30

The Trenton Car Works.

Afterwards, to wit, at a Circuit Court, held at the court­
house, in the city o f Trenton, in and for the county o f Mercer,
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on the tenth day of January, in the year o f our Lord eighteen 
hundred and sixty-six, before Mercer Beasley, esquire, Chief 
Justice o f the Supreme Court o f New Jersey, appointed to 
hold the said Circuit Court, according to the form o f the 
statute in such case made and provided, the aforesaid issue, 
so joined between the said parties as aforesaid, came on to be 
tried by a struck jury o f the county of Mercer aforesaid, for 
that purpose duly empaneled, good and lawful men o f said 
county. At which day came there as well the said plaintiffs 

10 as the said defendants, by their respective attorneys, and the 
jurors of the jury aforesaid empaneled to try the said issue, 
being called, also came, and were then and there in due 
manner chosen and sworn to try the same issue, pro ut the 
pleadings in this cause.

And upon the trial o f that issue, the counsel for the said 
plaintiffs, to maintain and prove the issue on their part, offered 
the following testimony, viz: a certified copy of the charter 
o f the Trenton Car Works, Laws 1863, p. 293, a certified 
copy o f the charter o f West Jersey Railroad Company, Laws 

20 1853, p. 39.

George A . Allen, being duly sworn, says— I reside in Flem- 
ington, am president of the Trenton Car W orks; they did 
business in Trenton, but have sold out their works; they 
manufactured cars; the plaintiffs built and owned the car in 
question ; the car came into their possession partly built, and 
they finished i t 'T it was what might be called a first class 
passenger car; it ŵ as lettered, on the letter board, “  Cape 
May and Millville Railroad the letter board is over the 
window on the outside; the Trenton Car Works shipped. 

30 that car on the 12th of September, 1863, to myself at Mill­
ville ; it was shipped here on the Camden and Amboy rail­
road ; I took a shipping receipt for it from the railroad com­
pany; being shown receipt, this is the receipt— I got it from 
A. L. Worthington, the receiving clerk o f the Camden and 
Amboy Railroad Company at their depot in Trenton ; origi­
nally the receipt was written “  by order Geo. A . Allen,” and 
and it was altered “  to order Geo. A . Allen that receipt
was altered at the time in the freight office by the clerk— 
there was a mistake in drawing i t ; it reads now as it was
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intended to read ; it was altered at my suggestion ; I am not 
certain whether I saw Mr. Worthington sign it ; after that 
the car went from here to Camden ; it was taken from there, 
and run down the road by the defendants ; I went down on 
Monday morning to Camden, and Mr. Van Rensselaer, the 
superintendent o f the West Jersey railroad, stated that they 
had put the car in their train, and run it down the road with 
passengers in it ; the car remained down the road, so far as, 
I know, for some length of time.

I demanded the car o f Mr. Van Rensselaer— he did not 
give it to me ; he told me to go to the agent o f the Camden 
and Amboy railroad ; I went there, and they told me to go 
to Mr. Van Rensselaer and demand it ; X have not had posses­
sion of the car since.

Subsequently I called on Mr. Van Rensselaer again, and 
demanded the car, and he stated that the car had been left 
at Cape May by order o f the president o f Cape May and 
Millville railroad ; I have seen that car since on the track at 
Camden, where the West Jersey cars run in— I mean the 
cars of the West Jersey railroad— it was in their train ; the 
lettering on the letter board had been changed— “  Cape May 
and Millville Railroad” had been painted over on the letter 
board, and the words “ West Jersey Railroad Company” 
substituted.

That car belongs to the Trenton Car Works— it has always 
belonged to the plaintiffs ; that car was worth $3250—it has 
been worth more since ; cars appreciated in value, and that 
car, if I could have obtained it in 1864, when I attempted to 
get possession of it again, I could have realized from $3800 
to $4000— that was what we could have got for it— that was 
the market value ; at the time of the commencement of this 
suit, a car o f that description would have brought as much 
as $3800 or $4000 ; after I went to the office o f Camden and 
Amboy to demand the car, I went back to Mr. Van Rensse­
laer, and told him I had been sent back to him ; he told me 
the car was down the road, and I told him, when it came up, 
he should send it to me at Trenton ; he did not agree to send 
it to Trenton ; the car never came to Trenton, and I went 
again to Mr. Van Rensselaer, and he told me the car was 
down to Cape May, and kept down there by order o f the
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president o f Cape May and Millville Railroad Compati}7 ; 
I never gave the defendants the right to use this car in any 
way.

And being cross-examined on the part o f the defendants, 
the witness says— this is the receipt I took at the time I sent 
the car— it has been in my possession ever since ; I demanded 
the car o f Mr. Van Rensselaer some time after Monday, I 
think on the following Tuesday or Wednesday ; the car went 

10 down on Saturday ; I understood from Mr. Van Rensselaer 
that the car then was running up and down from Camden to 
Cape May in the passenger train.

The Trenton Car Works were incorporated March 18th, 
1868— company organized soon after; it was on the 20th of 
May, 1863, Andrew G. M. Prévost became the first presi­
dent, and continued president until some time in September, 
1863, until the 26th o f September, 1863, I think; Mr. Pré­
vost was president at the time o f the shipment o f this car; 
I succeeded him as president—I think I was not elected until 

20 the next meeting o f directors after 26th ; I was secretary of 
the company ; I was the person who had the management 
o f this car.

I made a demand o f the defendants for this car after the 
first demand, a week or two after ; the two demands were 
within a week or two o f each other ; the demand, on both of 
these occasions, was made o f Mr. Van Rensselaer, at his 
office ; I made a demand of the Camden and Amboy Rail­
road Company—I demanded it o f the freight agent in Phila­
delphia, Mr. Freeman, I think ; I made several demands of 

30 the Camden and Amboy— I made the demand o f Edwin 
Stevens, the president ; I asked Benjamin Fish for the car—
I don t remember any other persons ; the demand upon Mr. 
Stevens was in writing, the others were verbal.

Being shown a paper— this is not the demand I referred 
to ; I am not certain whether I made this demand— it is in 
the handwriting o f Edward L. Mcllvaine—he was a clerk of 
the plaintiffs at that time—he was authorized to sign my name 
to the paper at the time ; when the car came into our posses­
sion it wa3 partly completed ; the labor which had been ex- 

40 pended on it was estimated in our purchase at f 286.34—this
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was on the 29th o f June, i860 ; we got the ear o f A . G. M. 
Prevost, together with the shops, business, and materials.

He at that time was the president o f the company; the 
fronts o f the Seats o f the car were lined with crimson plush, 
and the backs with green reps; we bought the plush o f Mr. 
Prevost with the other stock he had on hand when we bought 
him out.

W e did not understand from him at that time w’here he 
got the plush—-we did afterwards; when I shipped this 
car, I directed Mr. Waterman* who was our foreman* to take 10 
charge of the car for the purpose o f seeing that the journals 
did not heat, and if they did* to take it out o f the train * I 
sent Waterman for that purpose alone*

I saw this car* afterwards on the track o f W est Jersey 
railroad, oil the side track opposite the depot, by the plat­
form— it was down where they run their train ; 1 don’t know 
what company had it ih use at the time.

And being re-examined in chief on the part o f the plains 
tiffs, the Witness says—as I  understand, the West Jersey 
railroad extends down to the Glassboro’ and Millville rail- 20 
read.

Thomas J. Stryker, being daly sworn* says—I know Mr. 
Stevens, the president o f West Jersey Railroad Company—  
he is an officer o f the road-̂ —I mean John G* Stevens.

Jeremiah Van Rensselaer, being duly sworn, says-—I am 
connected with the West Jersey Railroad Company—John 
G. Stevens is a director o f said company* and one of the ex­
ecutive committee for two years, I think,

Thomas J. Stryker recalled.
The testimony o f this witness as to declarations o f John 30 

G. Stevens not admitted, on the ground that a director can­
not bind the company by his declarations.

Quest. What reason did John G. Stevens give you for not 
giving up this car to the plaintiff ? [Overruled, and excep­
tion by plaintiffs.]

Albinos L . Worthington, being shown shipping receipt— this

B
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is my signature; I was receiving clerk o f Camden and 
Am boy Railroad Company at Trenton ; the words “ to ” and 
“  by ” are both in my handwriting.

Receipt dated September 12th, 1863, offered in evidence 
for plaintiffs—pro ut receipt. Plaintiff' rests.

Trenton, Sept. 12th, 1863.
Received o f Trenton Car Co. 1 passenger car, Cape May 

and Millville railroad, Millville, to order Geo. A . Allen, 
marked “ pay here to Camden,”  which we promise to for- 

10 ward to the railroad station in Camden, subject to the con­
ditions expressed on the back of this receipt.

A . L . WORTHIKGTON, 
Receiving Clerk.

Phila., April 16th, 1863v
Gentlemen,—Almost immediately after our last interview 

I had to leave the city, and have just returned. The great 
variety o f detail kept us so long together the night o f our 
meeting that we did not sum up matters as we might have 
done had we more time. However, T have no doubt Mr. 

20 Waterman has a very just idea o f what we want in the fif­
teen cars you are to build. The raised roof and the apron 
between the cars you know were agreed upon, and I believe 
it was distinctly understood that we wanted the twelve 
wheel trucks. It occurred to me, however, that you did not 
name the additional price o f the trucks above the eight 
wheel cars. Please let me hear from you. While articles 
o f necessary use in the manufacture o f cars is raising rapidly, 
it occurred to me that we would get some samples o f plush. 
I have procured some green material at $120 and $130 per 

30 piece o f 40 yards; as it will probably increase more and 
more, I thought well to ask you whether I might engage for 
you enough for our fifteen cars. I f  you think well o f it 
please inform me, and I will give it attention, as you will 
doubtless wish us to express our wishes in regard to color, 
shade, &c., it occurs to me this would meet your approbation. 
Please advise me o f jour wishes.

Yours truly,
C. B. D ungan, 216 West Logan square.
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Phila., April 28th, 1868.
A. G. M. Prevost, esq.

Dear sir,— Too late again yesterday. I found your draft 
for $1000 to-day. I  accepted it. The crates you will please 
retain until you get the flats made; be sure and mark them 
with title o f company. Hereafter, upon advice, I will send 
a draft to you. The superintendent o f the West Jersey 
Railroad Company loaded the platform cars sent last week, 
and a few miles down the journals fired, and had to be thrown 
aside. Will you not allow me to select the plush, provided 10 
it does not cost over $120 a piece o f 40 yards long. Let me 
hear from you about this last matter, and if possible accede 
to it, as I wish to choose the color, if possible.

Yours truly,
C. B. Dungan.

Phila., May 1st, 1863.
A. G. M. Prevost & Co.
J^Gents,—Your note o f 27th ult. reached me to-day only.
I had paid the $1000, with $1.68 expenses o f protest, which 
hereafter will be avoided by advice, or by making your 20 
drafts on C. B. Dungan & Co. Or I will send you a check, 
if  advised. You did not say anything about the plush. 
Please allow me the choice o f this article.

Yours truly,
C. B. D ungan.

Hew York, May 6th, 1863. 
Messrs. A . G. M. Prevost & Co.

Gentlemen,— Visiting Hew York to-day I found a choice 
chance o f purchasing plush, and of course I put in and 
bought three cases at $100, $108, $110. I  paid for them, 30 
and ordered their shipment to you at Trenton. I have for­
warded me in Philadelphia several specimens o f reps,
&c., for the backs, and will select them also, and let you know 
the result. Should we like some changes in the backs, 
would you be willing that I should have some variety in this 
respect. These cars ought to make for you a good adver­
tisement. I hope you are progressing satisfactorily ; the 
time for commencing our work is approaching.

Yours truly,
C. B. D ungan. 40
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Kew York, May 21st, 1863.
A. G. M. Prevost & Co.

Gentlemen,— In at Messrs, Stewarts this a . m., I bought 
four pieces o f reps I consider both cheap and good. Per-: 
haps it will be better to have some different articles for use 
on back o f seats. These pieces will be sufficient for six or 
eight cars, I presume,

Yours truly,
0 . B, D ungan.

10 Philadelphia, May 23d, 1863.
A, G, M. Prevost, esq,

Dear sir,— I have just returned from Millville, whither I 
Was summoned by the sudden death o f our engineer. The 
two freight platform cars I would like to have if you can re­
commend them, and will please state to me the price. I en­
close to you the bill and receipt o f A . T. Stewart & Co. for 
$281.20 for reps. Have they been received, and how about 
the plush ?

Yours truly,
C. B. D ung ax.

Cape Island, Aug. 25th, 1863.
A. G. M. Prevost, esq.

Dear sir, I have been unwell during the summer, or 
should have been in Trenton to see you. Prom what you 
said to me in our last interview at the Continental, I pre­
sumed you would have had a car or two ready for us before 
this time. Am  I to be disappointed yet further. The want 
o f iron has lost us the business o f the summer, and I am 
about commencing a suit against the manufacturer for $1000 

30 per day for the last 40 days. It will be an interesting suit. 
Drop me a line to say how soon one of the cars will be here, 
as we are borrowing from our neighbors.

Yours truly, C. B. D ungan.

Mr. A. G. M. Prevost.

Office C. May and Millville B. K., 
Philad., Sep, 9th, 1863.

Dear air,— I came to the city this morning after one o f the
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hardest trials I have endured for any summer in my recollec­
tion. My difficulties arose from my failure to do two things 
that I engaged to do ; one was to lay the iron for use to Cape 
May on our railroad by June 1st, the other was to furnish 
cars for use on this road. Both of these things, from causes 
entirely without my control, have been defeated. The first 
I overcome by running stages between the ends o f the line, 
the other I could not overcome, as nothing would take the 
place o f the cars on the road already laid. I have suffered 
almost martyrdom in doing this, and by my efforts endan- Id 
gered my health and my life, but knowing you had troubles 
too, I never said to you a word o f complaint, but bore it all 
myself. I procured for you, and paid for the most costly 
material o f the cars, and when you said you could not fur­
nish them to me, I never said one word to you as to your 
having this in your possession.

I only mention these things to you to remind you how 
carefully I avoided giving you further trouble than I knew 
you had. And now, when I wanted the cars you have made 
for me so badly, and when I made so much o f an effort to 20 
get to Trenton as I did last week when you were absent, and 
when Mr. Waterman promised me I should have the cars 
sent down at once, it does cause me much sorrow to find 
that you cannot send the car now finished without my see­
ing you and arranging for it. I did think I had convinced 
you of my disposition to do everything that was right to in­
duce you to let the car come down, that I might show to the 
Camden and Amboy Co. that I had tried to fulfil my engage­
ment by showing them the car you had made. It is impos­
sible for me to come up to Trenton, and I hope you will not BO 
leave me in this unpleasant situation, but send the car at 
once. It has been the more unfortunate, as the West Jersey 
Co., from which we have been borrowing, have had some o f 
their passenger cars burnt at Bridgeport, I trust you will 
send the car on receipt o f this note, and oblige

Yours truly, C, B. D ungan.

Cape May, Sept. 7th, 1863.
A. G. M. Prevost, esq.

Dear sir,—Your note is at hand. My time is so very
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much occupied down here as to prevent my getting to Tren­
ton again. Please have the car sent down the road as soon 
as you can feel it to be safe to do so. Please see that it is 
well oiled and secured, and oblige

Yours truly, C. B. D ungan.

Philadelphia, Sept. 29th, 1863.
A . G. M. Prevost, esq.

Dear sir,— Mr. Allen, who represents your successor in 
business, left at my office recently a note charging me with 

10 an attempt to avoid meeting him. Until then it had never 
occurred to me, and I am sure I cannot conceive why I 
should have avoided him, and his ungenllemanly note was 
put into my scrap basket, as it deserved. Ho has sent one of 
the cars forward, for which he wishes to charge me $3250, 

•without any allowance for the material used in the car, hut 
which he acknowledges was the same purchased by me, and 
I  appeal to you, hoping you may be able to arrange the matT 
ter without any further difficulty. Please inform me what 
you can do in the matter.

20 Yours truly, C. B. D ungan.

Office o f the Cape May and Millville Bailroad Co., Ho. 409 
, Walnut street,

Philadelphia, Oct. 20th, 1863.
Sir,—Until you suggested in your letter that I was en­

deavoring to avoid you, I had no disposition to give you any 
trouble in relation to the car you sent to me. This letter I 
tore up without reading it entire, and I refer to it now that 
you may learn a lesson. All I now desire is that you may 
allow me for the material I purchased for the cars, and which 

30 you have used in their construction. As to your demand 
for the car from the Camden and Amboy Co., I can simply 
say that I can prove two things. (1) That you remarked 
yourself the car was consigned to Millville; (2) that your 
own agent and foreman took the car from the Camden and 
Amboy and the Millville Co’s, and delivered it to me at 
Cape May. As if to complicate the matter, a Mr. Bastan 
has attached any balance in my hands, o f which I requested 
my counsel here to give you notice.

Yours respectfully,
40 C. B. D ungan.
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Office o f the Cape May and Millville Railroad Co., No. 409 
Walnut street,

Philadelphia, Sept. 17th, 1863.
After an unsuccessful pursuit o f you for four days,

I am about to give up the chase, satisfied that you are de­
termined to avoid me. It would have been much better to 
have said so rather than keep me at great inconvenience and 
loss travelling around in pursuit. I have concluded to take 
our car home again to Trenton. I f  you choose to come 
there and pay for the three cars you say you want, they will 10 
then be delivered to you. Your immediate attention to this 
matter is desired.

Respectfully your ob’t sv’t.,
G. A . A llen, Sec’y.

To C. B. Pung'an, esq., Pres’t.

Trenton. Aug. 27th, 1863.
C. B. Dungan & Co.

Gentlemen,— The one car is nearly finished—the seats are 
being fitted in, and all will be completed by next Thursday,
I think. The two others will bp done in two weeks. You 20 
had better come up on Monday next. The directors and 
managers will then be here to arrange for the settlement for 
the car.

Yours truly,
A . G. M. P revost, Pres’t 

Trenton Car Works, Trenton, New Jersey.

Trenton Car Works, Trenton, Sept. 8th, 1863,
Mr. C. B. Dungan.

Dear sir,— I am sorry you could not have come up yester­
day, as our secretary, Mr. G. A. Allen, was at the office. 30 
It convenient, will you be kind enough to meet us at Phila­
delphia on Thursday next, at your office—if not, notify us 
when you can do so. The peculiar nature o f the old com­
panies’ matters make it necessary that there should be some 
understanding with you in regard to the price and payment ' 
of this car now ready, and the four others in course of con­
duction before shipping.
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O ffice  o f  th e  T r e n to n  C ar W o r k s ,

Trenton, Sept. 30th, 1863*
Dear sir,—I have been expecting a visit from you for a 

long time* W e are very anxious for an order from you for 
ten baggage crates or more; also should like to build you 
one or more hand ears* Those we have built we got $150 
for. W e can build any kind you want at prices to corres­
pond with kind* Owing to Want o f any settlement with Mr. 
Dungan, we find ourselves much embarrassed for want of 

10 room, and must get those passenger ears out o f our shops. 
I f  he is not going to take them away soon We shall be com­
pelled to find other purchasers. I have not yet obtained the 
car I spoke to you about, which was shipped to me. What 
have you done with it ?

Respectfully your ob’t serv’t,
G. A . A llen, Pres’t. 

To J* Van Rensselaer, esq., Sup’t., &c.

A n d ! th e re u p o n  th e  co u n s e l  f o r  th e  d e fe n d a n ts , to  m ain­
ta in  an d  p ro v e  th e  issu e  o n  th e ir  part, g a v e  in  e v id e n c e , as 

20 f o l lo w s  :
1. The charter o f the West Jersey Railroad Company. 

Laws o f New Jersey of 1853, p. 39.
2. The charter o f the Millville and Glasshoro’ Railroad 

Company. Laws o f New jersey o f 1859, p. 210.
8. Supplement to last charter. Laws o f New Jersey of 

1860, p. 255.
4. Charter Of C a p e  May and Millville Railroad Company. 

Laws of New Jersey o f 1863, p. 228.

Charles B. Durtjaft, being duly sworn, says—I reside in 
30 Philadelphia, am a railroad contractor ; I constructed the 

Cape May and Millville railroad from Cape May to Mill­
ville ; know the car in question.

I did own this car ; a part o f my contract with Millville 
and Glasshoro’ railroad, to construct road from Millville to 
Cape May, required me to furnish five passenger cars ; this 
contract was made in spring o f 1862*
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I made a contract with A. G. M. Prevost for the construc­
tion of five passenger cars, for $2250 each.

In a subsequent interview with Prevost, the price was in­
creased $100, on account o f change in roof, making price 
$2350—contract was in writing.

Being shown a paper—this is the contract, it is signed by 
A. G. M. Prevost, pro ut the contract.

Being shown a paper— this is a memorandum made at the 
time the increased price wTas agreed on, pro ut the same; 
the contract wras made in fall or winter o f 1862 and ’3— cars 10 
to be completed 15th May, 1863 ; in spring of 1863, arrange­
ment made with Prevost, and with his consent, I went to 
New York, and procured of A. T. Stewart & Co. plush and 
reps necessary for the use o f these cars, the plush used for 
front o f seats, and the reps for their backs.

Before doing this, my arrangement with Prevost was this, 
these articles purchased were to be paid for by me, and put 
in the cars in their construction, and the cost o f the same to 
be allowed from price o f cars.

This was done to secure the quality o f the material, as 20 
well as to furnish means of completing them more rapidly; 
this arrangement was made with Prevost in latter part o f 
March, or beginning o f April, 1863. ■ ■■£>

The material was bought and paid for by me o f Mr. Stew­
art, and sent by him to Mr. Prevost, in Trenton, and the 
same material was used in this car; the first bill purchased 
was May 6th, 1863, and was paid for by me, $2548, less 5 
percent, for cash, the net sum o f $2420.60; Mr. Stewart 
had not then an article o f reps that suited me, but showed 
some samples on their way from Europe, and notifying me 30 
of its arrival; I purchased them oh 23d of May, 1863, the 
reps used in this car, for the net sum of $281.20.

The amount of twro bills, $2701.80—I paid the bills by 
two checks on Philadelphia banks, one the Commonwealth 
Bank, the other on Corn Exchange Bank, and the last bill by 
check on Farmers and Mechanics Bank, Camden, New Jer­
sey ; this material was furnished under a distinct arrange­
ment that it was to be on account o f the five cars; I gave 
directions to A . T. Stewart & Co. to ship it immediately to 
Brevost, and I was advised by them it was done, and in a 40

c
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su b se q u e n t in te rv ie w  w ith  P r é v o s t , h e  a c k n o w le d g e d  its re­
ce ip t .

The difficulty o f getting work-completed at that period, 
owing to want o f labor, made delay until after time limited 
by contract, and the cars were not delivered by 15th o f  May, 
and the same thing delayèd construction of road, so that I 
did not need cars till month o f  June ; in,June, Mr. Tenny 
gave me information of PrevosPs''failure, which led me im­
mediately to see Prévost at Trenton ; in this interview, Pre- 

10 vost informed me 6f his difficulties; it must have been the 
latter part o f June or 1st July, possibly a little earlier, don’t 
remember time distinctly!'

Mr. Prévost informed me the whole o f the cars could not 
possibly be done in time for our summer business ; Mr. Pré­
vost and Mr. Tenny then spoke of cars made at Troy, which 
I might purchase.

I then purchased of Tenny, at Troy, two cars, with the 
privilege of purchasing two more to meet my wants; this 
purchase was made with knowledge o f Prévost; and partially 

20 with his aid, for which I paid $3250 each. The bill for 
these cars Was sent to me in the name o f Mr. Prévost & Co., 
and that was thé only further connection which Mr. Prévost 
had with that transaction.

In this last interview with Mr. Prévost, whèri he came to in­
form me o f his difficulties, he informed me of, having sold his 
establishment to Trenton Car Works, o f which he was the 
principal stockholder and owner and president; that this 
company had 'possession of all his effects, as well'as the 
effects o f A . G. M. Prévost & Co.,1 and the company would 

30 fulfil entirely the construction o f these cars; wishing to pro­
cure four cars besides those I got at Troy, Mr. Prévost and 
myself, he acting as president o f the company, agreed that 
the five cars should be finished as quickly as possible accord­
ing to agreement, except as to price; he thought, be said, 
they would have to ask an additional price, no definite sum 
being named—I cannot remember whether I had this written 
contract with me at the time; in this interview, the plush 
and reps was spoken of between Prévost and myself, and 
Prévost said the company^would carry out that agreement 

40 with reference to it precisely as it was understood when he 
was acting for himself alone ; my fears were thus set to rest.



19

The aext thing was a notice that one of these cars was 
ready for delivery, and I was requested by the party who 
gave me the notice to come to Trenton to see the car.

I visited Trenton, saw the car, examined it minutely, and 
suggested some slight alterations with reference to hooks, 
&c., and approving the car—it was to be sent to me at Cape 
May.

A  few days after, while at Cape May, I was called on by 
Mr. Waterman, whom I had met in establishment with Pre- 
vost, .and who was. said to be their foreman; he stated he 10 
had brought the car to Cape May to be delivered to me; 
that it was at the depot, and he wished pie to go over with 
him to see,it; I went over with Mfaterman, and saw car and 
received it, and 1 think the key o f it, from Mr. Waterman.

It was in the after part o f the day; can’t remember what 
day o f the week— it was in September, 1863, after close o f 
bathing season ; it. was the morning of next day when W a­
terman delivered me car.

Waterman then left, and returned to Trenton; I do not 
remember that anything was said by Mr. Waterman upon 20 
the subject o f payment for the car— simply delivered it; a 
few days after Mr. Allen called on me, representing himself 
as president, or in some way connected with this company, 
and that he, had bought out Prevost and his interest in Car 
Works Co., and presented me a bill for $3250; he called on 
mein Philadelphia; some conversation took place, first in 
reference to increased price, assuming nothing definite until 
the subject o f material furnished as part payment for the car 
was named.

Mr. Allen declined allowing the cost o f this material, as 30 
he said it had been allowed Mr. Prevost when the company 
purchased his interest in the property.

This occasioned some warm discussion, and we separated ;
I did not at'that timé offer to pay difference between $3250 
and:plush; shortly after this Mr. Allen drew a draft for 
$3250 on me, which I refused to pay; I only met Mr. Allen 
once after that, and then had no conversation with him—it 
Was in the ofiiee o f West Jersey Railroad Company; I do 
not remember o f any interview with Allen after draft.

Letter, dated September 12th, 1863,' by Allen to Van 40 
Rensselaer, offered for defendant.
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The other four cars were ’not furnished to me ; I believe 
the plush I furnished Prévost was in the car I received, and 
it was so stated to me in shop o f plaintiff; the car furnished 
me was painted green ; I have seen frequently in possession 
o f  West Jersey Company four cars similar to this, painted 
green.

Upon the organization of Cape May and Millville railroad, 
I was made president, and continued so until early in 1865; 
as such president, I had the general conduct o f the road; 

10 after I received car from Waterman, we used the car in the 
trains from Cape May to Camden and return, as a part of 
the Cape May and Millville portion of the cars running from 
Cape May to Camden ; it remained in the possession of my­
self and the company until the first o f January, 1864, when 
the company took charge of its own business ; the car re­
mained upon the road, ruuning between Camden and Cape 
May, until then, when the superintendent o f the West Jer­
sey railroad, who was also superintendent o f the Millville 
and. Cape May railroad, informed me that he had purchased 

26 four green cars, and this car was an odd one, and the West 
Jersey railroad, intending to sell their four cars to Camden 
and Amboy, to run through to Washington, and he wanted 
to know if I had any objection to this car being sold for that 
purpose; I answered I had not, if it could be so done as not 
to interfere*with my right in the car in this controversy with 
Mr. Allen ; the car was taken for that purpose, and the Cape 
May and Millville railroad were paid for the car by Camden 
and Amboy ; I passed it to the Capo May road as one of the 
five cars to be furnished by me to them under my contract. 

30 Being shown a paper— this is my contract with Cape May 
and Millville railroad.

The first signature is mine, the second is the signature of 
Thos. H. Whiting, president o f Millville and Glassboro’ 
railroad, with attestation o f  secretary, dated April 22d, 1862.

The contract was made by virtue o f an extension of Glass- 
boro’ and Millville railroad. The agreement offered by de­
fendant, and objected to by plaintiff1.

Contract between Dungan and Prévost for construction of 
five cars, offered for defendant, fro  ut the same.

40 Memorandum o f increased price o f $100 additional offered 
and read.
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While I was president o f Cape May and Millville railroad, 
this car was not under control o f West Jersey railroad, ex­
cept in passing over their road from Camden to Glassboro’ ; 
it passed over their road as the property of Cape May and 
Millville railroad.

Starting from Camden, we use, between Camden and Cape 
May, a short portion o f Camden and Amboy road, turning 
into the West Jersey road outside of Camden, passing over 
it to Glassboro’, 18 miles, thence over the Millville and 
Glassboro’ road to Millville, 22 miles, thence to Cape May 10 
over Cape May and Millville road, 41 miles; these roads are 
now connected through—the same cars and oft-times the 
same engine used the entire distance; this is brought about 
by an arrangement between the companies, each furnishing 
their share of the stock.

In going out of Camden, we run about three quarters o f a 
mile over Camden and Amboy road. It is sixty-hundredths 
o f a mile.

Up to time I ceased to be president, the Cape May and 
Millville and New Jersey road had no depot o f their own at 20 
Camden, but used Camden and Amboy depot.

On the 30th September I was notified that a claim was 
made by Trenton Car Works on Camden and Amboy for 
this car, when I addressed thi3 letter to Mr. Fish. [Letter 
shown witness, and offered in evidence.]

And being cross-examined on the part of the plaintiffs, the 
witness says— the probability is that the suggestion about 
the plush originated with myself to Mr. Prevost; my im­
pression is that I wrote to him ; I think I saw him in per­
son about the plush before I purchased it and sent i t ; my 30 
interviews with him were generally in Philadelphia—I can­
not remember any interview with him in person about the 
plush before I purchased—my impression is I had an inter­
view, but I don’t recollect anything that passed; I cannot 
B a y  whether I wrote' to him more than once about the plush ; 
the proposition, that the price o f the plush was to be taken 
out o f the price o f the cars, was made by letter by me to 
Prevost. My impression is that Mr. Prevost acceded to the 
proposition by letter; there might have been two or more
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letters from Prévost with regard to it; the agreement was 
made in the spring before I purchased it; it was an under­
standing between him and myself that it was to be purchased 
on these terms; I have not that letter from Prévost; when 
I proposed to buy the plush, I proposed that it should be 
taken out o f the price o f the cars ; there was some conver­
sation with reference to the quantity, because we had some 
intention to extend the order to a larger number o f cars ; I 
think there was an interview between myself and Prévost 

10 before I bought it; I don’t recollect where it took place; 
nothing was agreed upon as to quantity at this interview; Pré­
vost has not paid me anything on account of the plush I fur­
nished; he furnished me a lot o f platform cars, for which he 
was paid—I cannot say how many platform cars he furnished 
m e; he also furnished me some crates and box cars ;t l  have 
no statement of: the aniount paid, him on account ó f those 
cars—-I did not keep :an .account'between us ; most o f these 
cars were furnished me before I bought the plush-r-I think 
the crates were furnished afterwards. ?

20 When I came to Trenton to see Prévost, he said he had 
failed in business, and waS hot able to carry it on on his 
own account^ ahd hé thought he could introduce more capi­
tal into thè business on his own account-—this was bèfore I 
purchased cars o f Tenny; he did not tell me he could not 
fulfill his contract with me.

I said something to him at that time about his having my 
plush in his possession ; 1 'asked him about the plush, and 
stated my fears o f loss; and his! reply was, I need have no 
fear on that score, that thé cars should Come the same as if 

30 he had continued the business; this was in last o f June, 1863.
I remember an interview with Prévost at St. Lawrence 

hotel, in Philadelphia, but not at Continental hotel ; when 
Prévost said, at Trenton, that the' price o f cars'was to be 
increased, I told him I was aware of increased price o f mate­
rials ; no price was agreed upon between me arid Prévost 
after that; I am unable to recollect who sent me notice that 
this one car was ready ; I think; T did not have more than 
two interviews with Allen, and I remember distinctly but 
one interview ; the interview I recollect was at my office,, at 

40 407 Walnut street, Philadelphia, which was the office o f the
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Gape May and Millville Railroad - Co. ; I don’t remember any 
one being with Allen ; X am not certain I  had any other 
interview with him.

The talk about the plush with Mr. Allen was at my first 
interview with Allen ; there is a very indistinct impression 
that I saw him before that ; this interview with him was the 
last talk 1 had with him about the plush; this interview was 
after Waterman delivered me the car—it was within a week 
after the delivery of the car.

I don’t remember that I received a letter from Mr. Allen 10 
in reference to his chasing me ; I have no recollection of re­
ceiving a letter from Mr. Allen, dated September 17th, 1863,

Being shown a. letter dp,ted October 20th, 1863, by him­
self to Allen, says—this is my signature—I wrote this letter
to Mr. Allen. -

I have not the bill which Mr. Allen presented to me at 
the interview in Philadelphia ; he demanded $3250 of me; 
he declined to allow me my claim against Prévost ; Alien 
said he had nothing to do with Prévost or.his contracts, and 
at the same time said he had bought Prévost out; he insisted 20 
upon payment of thé full amount ; he said the company had 
no knowledge of the plush—that I had furnished it to Prévost,

I had but one interview with Prévost about plush after 
his failure, and that was at Trenton; I have told all that I 
can remember that passed between Prévost and myself at 
that time; when I went up to Trenton, after I received no­
tice one car wTas ready, I saw Mr, Waterman ; I did not see 
any o f the officers, they wTere absent; the notice was that the 
car was ready, that was all, it was verbal.

I n e v e r  g o t  n o t ice  fr o m  P r é v o s t  th a t I c o u ld  -not h a v e  th e  30 
ca r u n til I  a rra n g ed  fo r  it  w ith  th e  m a n a g e rs  o f  th e  co m p a n y .

Letter September 9th, 1863, from Dungan to Prévost— 
this is my signature— X wrote this letter to Mr. Prévost.

I received verbal notice that the car was ready.within one 
week before I received the car ; I don’t know whether I re­
ceived this verbal notice before or after I wrote this letter to 
Prévost; the verbal notice was the first information I had 
that the car was ready; I asked Mr. Allen to deduct from 
the price o f the car the whole bill for plush and' reps.

Shortly after the interview at Philadelphia with Allen I 40 
went to Cape May, and while absent at Philadelphia my son
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informed me o f the presentation o f the draft; I never saw 
that draft—I do not know through what bank it came; I 
don’t know who presented it— all I know is what my son 
told me about it.

I met Allen about two weeks after that in office o f West 
Jersey railroad— I can’t say whether Allen saw m e; the sale 
o f this car to Camden and Amboy was made in November, 
1863— I don’t know at what price; some o f the members of 
the executive committee o f our road, who belonged to the 

10 Camden and Amboy, negotiated the sale; I had no power, 
as president, to make such a sale ; I was present at the meet­
ing of the executive committee at which sale was talked 
about; I don’t know how it was paid for by the Camden and 
Amboy.

Benjamin F. Lee is Treasurer—he lives at Port Elizabeth, 
in New Jersey, Cumberland county; sometimes the same 
engineer runs through from Camden to Cape May.

Mr. Jeremiah Van Rensselaer is superintendent o f Cape 
May and Millville, and also o f West Jersey railroad; I am 

20 not conducting this defence ; I do not employ Mr. Brown­
ing; I have not been the agent o f the West Jersey railroad 
to conduct this defence; the West Jersey railroad did not 
rely upon me to prepare their defence in this cause; the 
West Jersey Railroad Company has never relied on me to 
prepare their defence in this cause.

Being shown affidavit to postpone this cause at last term, 
dated October 3d, 1865—this is my signature to this affidavit; 
I have not given the West Jersey Railroad Company any in­
demnity in this suit; I have not given the defendant any 

30 bond in respect to this transaction, or anything connected 
with it.

I f  the plaintiff recovers in this suit it will not affect me in 
any way upon any written agreement I have made with the 
West Jersey Railroad Co., or on any agreement written or 
verbal.

Waterman was at Cape May with the ear from afternoon 
until next morning ; I do not recollect whether this car came 
up in the train the next day or not, it may have been 
so; I sent the original bill for the plush and reps to Mr. 

40 Prevost to show the cost o f it.
When the difficulty sprung up between Allen and myself,



25

I oidered the car to remain at Cape May; this was a week 
or ten days after I  got i t ; we used it a week or ten days, in 
running up and down, after we got it.

A t my interview with Prevost, when he told me the com­
pany would carry out his contract, no time was fixed for 
delivery o f cars to me.

When I saw Mr. Allen in Philadelphia, he asked me if I 
wanted any more cars; I told him the season was so far ad­
vanced that I could dispense with additional cars, but would 
want cars at another season, but would want no more that 10 
season; I  don’t remember anything else that was said be­
tween us on that subject; Mr. Allen made no reply to my 
statement that I wanted no more cars.

I have looked for the letters that Prevost wrote to me 
about plush, and cannot find them; I have only one letter 
of Prevost’s, dated January 24th, 1863— that is all the one 
I could find.

I have none o f Mr. Allen’s letters—I could not find any 
of them.

And being re-examined in chief, the witness saith—I 20 
stated, in my cross-examination, that I remembered an in­
terview with Prevost at St. Lawrence hotel, in Philadelphia, 
when this subject o f the cars was discussed.
, The memorandum I spoke of, when price was increased 
in consequence o f elevated roof, was then made ; Mr. Water­
man was present with Mr. Prevost; I cannot recall the sub­
ject c f  the plush distinctly, what was said, or if anything 
was said—the whole subject was discussed at that meeting.&

When Allen called on me in Philadelphia, he made no 
complaint that car was delivered to m e; there was no ex- 30 
pression o f dissatisfaction at that interview until the subject 
ef plush was raised ; I  don’t recollect his asking me how I 
iked the car ; it was a common subject o f remark that the 
car w&s approved, but whether it was stated then or not I 
can’t say ; as near as my memory serves me, Allen said he 
Would not have delivered the car if he had known that this 
deduction was to be made ; when he said the company had 
Co knowledge o f the plush, I  said it was very strange that

D



the company had no knowledge o f it, when it had been re­
ceived by Prevost, their president.

I* did not know then when Prevost was elected president 
o f the company ; I knew nothing of the formation or exis­
tence of the company until my interview with Prevost in 
the last o f June ; I meant to say, when I said that I was not 
an agent o f defendant to conduct this defence, that I never 
was formally appointed an agent; the directors requested 
me to find out what evidence I could for them ; my contract 

10 with Prevost was, persoual to me only ; the company was not 
connected with it, except the marking of the car “  Gape May 
and Millville Railroad,” which was done by my direction.

I having this knowledge, the company requested me to 
aid in getting up defence ; my son w7as about fourteen years 
old when draft came—he is now in Philadelphia.

[Testimony of this witness as to contract about plush was 
objected to, and overruled by the court, it being in writing 
in form of letters.]

The meeting at St. Lawrence was early in the spring, 
20 about the 1st of April, I can’t remember w7hether before or 

after correspondence in writing about the plush; when Allen 
saw me in Philadelphia, nothing was said about the way in 
which I should pay for car; I did not promise to pay him 
half cash and half notes; he did not ask me whose note, 
and I did not say the company’s note.:

Letter from Dungan to Prevost, dated April 16th, 1863.— 
This is my handwriting.

Letter from Dungan to Prevost, April 28th, 1863, is mine.
1863. May 1st, letter is mine.

30 1863. May 6th, this is my letter.
1863. May 23d, this is mine.
1863. May 20th, this is mine.
1863. Aug. 25th, this is mine.
1863. Sept. 9th, this is mine.
1863. Sept. 7th, this is mine.
1863. Sept. 29th, this is mine.
1863. Oct. 20th, this is mine.
The several letters and papers shown to this witness were 

offered in evidence.

40 Philip J. Gray, being duly sworn, says—I reside in Cam-
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den ; I was at one time o f the firm o f A. G. M. Prévost & 
Co., unfortunately ; A . G. M.! Prévost and myself composed 
that firm ; its business was car making in Trenton; I en­
tered into partnership about 4tli or 6th of February, 1863 ; 
partnership agreed to be concluded June 1st, 1863; Indis­
posed o f my interest to Mr. Prévost; my interest was pend­
ing between last o f May and 18th o f June, about which time 
I was finally out o f the concern.

The negotiations between Prévost and the company were 
between 1st and 18th June ; when I entered into partnership 10 
with Prévost we assumed debts and obligations of A . G. M. 
Prévost, and when I sold to Prévost he assumed liabilities o f 
our firm.

My knowledge o f plush is derived from conversation with 
Prévost relative to our business ; I did not see the plush-my­
self; that plush, when I went out, I understand went over 
to Prévost ; I think, when I retired, one car was standing up 
in skeleton; Allen and Prévost are brothers-in-law.

Orrin Waterman, being duly sworn, says—I was in the em­
ploy o f A . G. M. Prévost—-of A. G. M. Prévost & Co. and 20 
of the Trenton Car W orks; I was foreman for the manufac­
ture o f cars—I commenced in June, 1862, and left in De­
cember, 1863.

I was at St. Lawrence hotel, in Philadelphia, with Prévost 
and Dungan ; I went there by request o f Prévost, I think— 
it was after Prévost had made contract to build five cars for 
Dungan ; Dungan made request that he should be permitted 
to furnish plush and reps, from the fact that he wanted it all 
from one place and one pattern—I think Prévost consented 
to that arrangement ; it was to be furnished for lining the 30 
cars that Prévost was to build for Dungan— enough was to 
be furnished for whole five cars—have no recollection that 
anything was said as to what house.

These articles, in pursuance o f that arrangement, subse­
quently came to the shop— my impression is they came by 
Camden and Amboy railroad ; Mr. Prévost received them 
—I don’t know at what time they arrived.

Plush and reps were stored until we were ready to use 
them ; two or three, I think three of the cars, were trimmed
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with this plush— some o f it was remaining when I left; I 
was foreman o f car works; I cannot say positively whether 
plush and reps arrived before or after the company was or­
ganized.

One car was completed— it was trimmed with plush and 
reps Dungan sent; Dungan came to Trenton shortly after 
this car was finished—I cannot tell how he came to be there; 
Mr. Allen and I called on Dungan in Philadelphia—I can’t 
say whether before or after Dungan was in Trenton ; Allen 

10 called to make some arrangement with regard to the price; 
in that conversation Allen gave him notice that car was 
finished and ready to deliver; I think the car was to be de­
livered at Cape May, to Mr. Dungan, I suppose, he being the 
purchaser; this car was delivered to him some days after this
at C,ape May; I  can’t say there was any formal delivery__I
went down in the oar—I took the car’ on Saturday from 
Trenton to Camden—I can’t say what day o f month; when 
I got to Camden I left car in depot; I put it in charge o f a 
man in charge o f West Jersey or Cape May cars, because it 

20 was to go over Ŵ est Jersey road.
I left a key with that person, so that he could get bell 

ropes through, in case I did not get there on Monday; I 
think I said it was to go down over the road Monday morning.

I got there on Monday morning, and found it in the train 
ready to go down; I went with it, and arrived at Cape May 
about noon. J

1 called on Dungan, found him at the office o f Cape May 
and Millville railroad) I  told him, I think, I had brought 
down the car; the next morning, when we started forPhtla- 

80 delphia, we came up together in this car to Camden.
I can’t say whether Dungan and I went through the car, 

and examined it; I think he expressed himself pleased with 
the car; I think I had one key o f the car with me-—can’t 
say whether I gave it to Dungan ; when I got back to Cam­
den, I did not do anything with it—I got out and left it.

I think I told Allen I went down to Cape May with it, 
and back to Camden ; I think Allen asked me how Dungan 
liked it I don t recollect that he made any complaint that I 
had delivered car to Dungan; I can’t say whether I saw 

40 Allen same day I retu'rned, or day after—saw him at the car 
works.
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And being cross-examined on the part o f the plaintiffs, 
witness s&ys tlie cox works sent me with the cox to see 
that it run properly; they gave me instructions to take the 
car to Cape May, as I understood; they told me the car was 
for Mr. Dungan, to take it to Cape M ay; I  have said re­
peatedly, since I have been in Trenton, that I had no in­
structions or authority to deliver this car to any one__that I
went with it merely to see that the journals did not heat, 
and that is what I mean to say now.

When the car was ready to start from Trenton, I went to 10 
the receiving clerk of Camden and Amboy railroad, and got 
a receipt for it, in which it was consigned to Dungan or to 
Cape May and Millville railroad; I took that receipt right
away to Mr. A llen ; Allen was not satisfied with that receipt__
he said he was going to get it changed, and started to the 
office to do it.

I f  the journals o f this car heated, I was to take it out o f 
the train.

The car remained in Bordentown until I went down there 
and took it to Camden ; Mr. Allen gave me two cards, and ,20 
I suppose directed me to tie them on the car; I had never 
before that taken a car away for the plaintiff; I do not recol­
lect how soon I saw Mr. Allen after my return from Capo 
May— I don’t think it was a week— I think it was the same 
day or the next day.

The interview between Allen and Dungan, in Philadel­
phia was before I went with car, probably a week before; 
Allen demanded $3250 for the car— Mr. Dungan agreed to 
the price ; Dungan agreed to pay half cash and half note for 
it— he said company’s note; something was said about de- 30 
ductions for plush ; I think Allen said he had nothing to do 
with Prevost; I cannot say whether Allen refused to make 
any deduction on account o f plush; this conversation was 
in Cape May railroad office in Walnut street.

The conversation at St. Lawrence hotel was in spring o f 
1863 ; that was the only time at which I was present at a 
conversation between Prevost and Dungan ; when I started 
with the car I don’t know that Mr. Allen was to follow me 
to see about it.

I am not positive anything was said by Dungan to Allen 40
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about any other cars—nothing else was said between them 
at that time but what I.have told, as I recollect.

And being re-examined in chief, the witness saith—I un­
derstood, at the conversation in Philadelphia between Allen 
and Dungan, that the car was to be delivered to Dungan at 
Cape May— I was ordered to go with car until I was satisfied 
it was all right—I was to go to Cape May if I considered it 
necessary to do so, that is if I considered it safe to leave it; 
if I considered it safe to leave it, I was to leave it to go ac- 

10 cording to the directions on it.

John Fine,,being duly sworn, says—I reside at Camden— 
am employed by Camden and Amboy ; I was agent for 
transportation at that time—I speak o f September, 1863— 
September 12th, 1863, was Saturday.

I have no recollection of a car sent down to Camden to be 
forwarded.

Car house at Camden burned January 29th, 1864 ; papers, 
way-bills, &c., were burned at that time ; the papers o f com­
pany were kept in office there, and burned at the time.

20 I f  a car came there consigned to be forwarded to Millville, 
Mr. Shubrick, as my assistant, would receive the manifest, 
and forward it— that is the mode of consignment.

And being cross-examined, the witness saith-—the car 
comes in the hands of the West Jersey railroad when it 
peaches Camden.

Edward R. Shubrick, being duly sworn, saith— I am assist­
ant forwarding agent at Camden for the Camden and Am­
boy Railroad Company.

A  car consigned to Cape May and Millville railroad would 
BO be immediately sent forward by West Jersey railroad as far 

as Glassboro’, and then by Glassboro’ and Millville railroad 
to Millville, and from there to Cape Island.

I  have no recollection o f that car ; if  the bill o f lading is 
given to A . B. it appears by the bill o f lading—the con­
signee’s name goes through the whole way.

Albinos L . Worthington, being called again, says— we have
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an entry o f the shipment o f this car; we have an entry, 
September T4tli, 1863, o f  one passenger car, marked “  Cape 
May and Millville Railroad,” shipped by Trenton Car Com­
pany, consigned to John Fine' to forward— three dollars 
freight on it paid here; this entry in the book was made by 
myself in my handwriting ; the receipt bears date Septem­
ber 12th, arid the entry was on the 14th ; tliis book contains 
the direction o f the car.

This paper contains a copy from the book, made by me. 
[Offered in evidence.]

Being shown receipt to Allen— this is an unusual way to 
write a receipt, not our usual way o f writing them ; I think 
in the first place this receipt was given just as we have it in 
the book, without the words, “ to order o f George A. A l­
len ;” as near as I can recollect, I think Mr. Fish and Mr. 
Allen came in the office some time after, and had this, re­
ceipt altered— I can’t say how long afterwards—four or five 
days, or perhaps a week afterwards; the alteration made, I 
think, was “  by order o f G. A . Allen ” was put on, and af­
terwards “  by ” erased, and “  to ”  put above ; if we had re- 20 
ceipted so for it, it would have appeared in our books; that 
alteration must have taken place some time after entry in 
books ; I can’t say that any other person was present.

Mr. Fish and Mr. Allen came.

And being cross-examined, the witness saith—we always 
keep a memorandum; I cannot tell where original memo­
randum is ; this is the original receipt I gave Allen—it was 
altered as I have said; I think all that was altered was to 
order o f G. A . Allen ; I can’t tell why Millville does not ap­
pear in my book ; it strikes me something was said to me 30 
about this matter about two months after I gave i t ; I am in 
the habit o f altering receipts which change the liability o f 
our company when I am ordered to by authority; Benjamin 
Fish resides in Trenton; I think the car had been shipped 
some days before the receipt was given; I can’ t tell certain 
what day the car was shipped; no reason was assigned in my 
presence for changing this’ receipt; I can’t recollect hotv 
that I saw the car—in all probability I did, or I would hot 
have receipted for it.
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I do not know how soon the car was sent away from 
Trenton after I gave that receipt ; I say positively it was not 
altered the same day I gave it ; we file away the memoran­
dums for two or three months, and then, if they are not 
wanted, we file them away as old papers.

I can t recollect anything else in connection with this re­
ceipt for the car; I don t know that any receipt was given 
for car prior to this.

I don t recollect that Waterman came into my office, and 
10 took a receipt for the car, and that receipt was changed.

I think Mr. Fish told me, about two months afterwards, 
there was some difficulty about the car ; I did not give it 
any attention then— I won’t be certain whether I looked at 
my books to see how it was entered ; I did not recollect how 
or in what form Allen held this receipt until I saw it here 
in court— I had forgotten all about it until I saw this receipt.

Being shown duplicate receipt— I made this two months 
ago for purpose o f this defence, at request o f Mr. Fish; I 
have access always to thé books I produced here yesterday ; 

20 the unusual thing in plaintiff’s receipt is “ to the order of 
Geo. A. Allen” ; it is not unusual to put name o f consignee 
on I don’t know who paid for it; I don’t think it was paid 
at time the receipt was given ; I don’t know whether it was 
charged to Mr. Allen’s account at that time.

Duplicate receipt, made by this witness, offered by plain­
tiffs. ■ r

And being re-examined in chief, witness says—the for­
warding agent at Camden forwards it according to consign­
ment; we would not put on the receipt the words “ John 

30 Fine, forward.”

And being again cross-examined, witness saith—a paper 
goes thiough to show to whom the goods are consigned.

Jeremiah Van Rensselaer, being duly sworn, saith— I am 
supeiintendent o f the Cape May and Millville, and o f the
West Jersey road— of Cape May and Millville since June 
1st, 1863.



Being shown letter o f G. A. Allen, dated September.l2th, 
1863,— I received this letter from Mr. Allen ; my present re­
collection is very distinct that my attention was first called 
to this car late in September, 1863.

Being shown a letter o f Mr. Fish,— I cannot with cer­
tainty state from this letter the time ; my memory is very 
distinct that the first notice I got was from Mr. Fish, that a 
claim had been made on Camden and Amboy for this car.

I have not the slightest idea that Allen made a demand on 
me for this car on 14th of September, 1863 ; Allen did make 10 
a demand on me for the car— my impression is that it was 
after the month of September; I fix this, in some measure, 
from the letter I had in my hand from Mr. Allen, dated Sep­
tember 12th ; I think the first time Allen said anything to 
me was some time in the month of October following.

My impression is that the car was on the Cape May and 
Millville railroad, in possession of Mr. Dungan, at the time 
the demand was made ; at that time the West Jersey rail­
road had no power to deliver the car to Mr. Allen ; subse­
quently the car came over the West Jersey railroad to Cam- 20 
den, and over the Camden and Amboy, by my directions.

Mr. Allen agreed with me that the car should not be at­
tached as property o f Dungan.

After the car was sent to Dungan, Allen had four more of 
like construction ; I was authorized to purchase cars for use 
of joint line to Cape May; I purchased these four cars, on « 
behalf o f West Jersey railroad, o f Mr. Allen— in meantime 
we had no immediate need of them ; the Camden and Am ­
boy applied to us for the use of these four cars, and they 
were turned over to them; Camden and Amboy still needed 30 
more cars ; I applied to Mr. Dungan for permission to let 
them have the car in question—Dungan consented ; I told 
Mr. Allen about it; he agreed that if Camdèn and Amboy 
got the car, he would not take steps to attach it, or take it 
out of their possession— this was in November, 1863—it was 
after the 18th ; I fix this by a letter I wrote to my brother 
about it, of that date ; the car, by my directions, was brought 
to Bordentown, and placed in possession of Camden and 
Amboy, and continues there at this time.

I know the Cape May and Millville road sold it to Cam- 40
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den and Amboy, and received pay for i t ; the arrangement 
for this car was made by Camden and Amboy some eigh­
teen months since; this car may have been run on our train 
since .November, 1863 ; this arrangement was made in pur­
suance o f the agreement o f Mr. Allen.

Without any authority, except that o f superintendent of 
West Jersey road, I proposed to Mr. Dungan that the West 
Jersey road should take that car and substitute another of 
equal value for it, so that we could have five cars uniform, 

10 and proposed to my brother that when the car came to Bor- 
dentown it should be lettered and numbered; I believe it 
was lettered before it was used by Camden and Amboy, un­
der my supposition that West Jersey would buy it.

Upon some subsequent occasion, I presented a paper from 
Mr. Allen claiming the car to the executive committee of 
the West Jersey road; I submitted the paper I received from 
Allen to the executive committee, and was afterwards told 
by members of the executive committee that they did not 
approve of it, and ordered to restore the original lettering; 

20 I did not receive that order officially, but my impression is 
that I wrote to my brother ordering that lettering to be re­
stored to the original form ; I don’t think it was changed— 
my impression is that it remained as it was.

I believe the car was under the control o f Camden and 
Amboy when I gave directions to have the lettering re­
stored— I do not know that West Jersey Railroad Company 
have ever purchased this car.

And being cross-examined on the part o f the plaintiffs, the 
witness says—I have not the demand in writing of Mr. Allen 

30 which I laid before our board ; I think it was in the form of 
a letter; I do not remember when it wTas received by me— 
it was some time in November, 1863 ; it was a demand 
addressed to me as superintendent o f West Jersey road; 
I think this was before I had changed the lettering on 
the car; the letering was changed about 20th Novem­
ber— the first that passed about purchasing the car by 
Wrest Jersey road; I purchased cars for them sometimes, 
and made contracts; I never purchased cars except by 
orders o f committee; I do not know if I have any of
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Allen’s letters—I have searched for them and can’t find 
them.

Being shown copy of letter, dated September 30th, 1863, 
by Allen to witness, page 63—I do not specificalty remem­
ber receiving this letter— I probably did— the matters re­
ferred to were subjects o f negotiation with Mr. Allen.

I do not remember that I had any conversation with Mr. 
Allen about this car before that— from this letter I suppose 
I had; I did not remember the interview until I saw this 
letter.

I may be mistaken in saying that my first intimation about 
this difficulty was from Mr. F ish ; I think nothing had been 
said by executive committee about purchasing this car be­
fore the lettering was changed.

W e never assigned any special car to Cape May and Mill­
ville for this car; we run Cape May and Millville in connec­
tion with West Jersey; the Whst Jersey railroad is under 
control o f Camden and Amboy.

The car in question was used very few days on the through 
road from Camden to Cape May— about two weeks ; I know 20 
the car was run on the through line, and I believe until 
Mr. Dungan ordered it discontinued.

W e did not run it in connection with the four cars like it;
I do not recollect that Mr. Allen came to my office about the 
middle o f September, 1863, and spoke to me about this car;
I do not remember that I sent him to Walter Freeman, agent 
of Camden and Amboy, as superintendent o f the two roads;
I arrange the trains—I give the agents directions about run­
ning—I control the number o f cars; if I gave orders that 
particular cars should run, I presume they would be 30 
obeyed ; I make the schedules by which the trains run—the 
men who run the trains report to me at my office; I do not 
know that this car run over Cape May and Millville railroad* 
but have no doubt it wa3 there.

I did not consider Mr. Allen was waiving any rights by 
giving the Camden and Amboy permission to take i t ; as 
superintendent o f Cape May and Millville, I delivered this 
car to Camden and Am boy; I acted as Dungan s agent to 
January 1st, 1864, when Cape May and Millville road took 
possession of the works; I don’t know that I told Mr. Allen 4Q 
I was representing Cape May and Millville road; this car
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was at Cape May at time of conversation with Allen—the 
lettering had not then been changed ; I have had an impres­
sion that the lettering had been changed then ; after this, I 
had car sent up from Cape May, and suggested to my brother 
to have the lettering changed ; I know Camden and Amboy 
gave Cape May and Millville road credit for this car; the 
final settlement was about two months ago ; the transfer had 
been talked o f for past eighteen months at different times ; 
it was talked o f by me and some of the directors of the two 

10 roads.
I do not recollect that the letter from Allen, which I laid 

before the board, was written by Mr. Allen in my office at 
my request.

I cannot say when I made known to executive committee 
that there was difficulty about car—my impression is that it 
wTas many months after the car came on the road ; it was 
some mouths after the Camden and Amboy got the car that 
I submitted the paper from Mr. Allen to our board;, that, I 
think, was the first time I said anything to our board about 

20 it.
Camden and Amboy got the car about 20th November, 

1863 ; my present impression is that Thomas Jones Yorke, 
John G. Stevens, and I think two or three others o f the 
directors, told me they did not approve o f my changing 
name ; they said I should not have had the car altered in that 
way, and requested or directed me to have it restored ; I 
think it was before this suit was brought that the directors 
told me this, but I am not certain— I don’t know what year 
it was ; our board of directors keep minutes o f their pro- 

30 ceedings; the demand or letter of Allen was handed by me 
to the secretary at the time o f the meeting o f the board ; 
our engineer did not run the train through from Camden to 
Cape May.
. Road was opened August 22d, 1863, to Cape M a y sta rt­
ing from Camden, it run through to Cape May direct, by 
change o f engines at Glassboro’ and Millville; it ran in 
same way coming back; this continued the same way that 
season; I can’t say that any change was made that winter.

And being re-examined on the part o f the plaintiffs, the
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witness says—1 think Mr. Dungan had possession of Cape 
May and Millville road from its commencement to January 
1st, 1864 ; the company first took it in January, 1864; I was 
in Dungan’s employ, so far as the Cape May and Millville 
road was concerned, until January, 1864; I considered the 
Cape May and Millville road in Dungan’s control to January,
1864.

As superintendent o f West Jersey road, I had no control 
o f this car; Camden and Amboy have had possession of car 
ever since November, 1863. 10

And being again cross-examined on the part o f the plain­
tiffs, the witness says—my impression is that Cape May and 
Millville was organized in spring of 1863; in August, 1863, 
Dungan was president o f Cape May and Millville railroad ; 
the roads were advertised as the West Jersey road and its 
connections^ or connecting lines; the local advertisements 
were Cape May and Millville, but I do not know whether it 
was so in 1863; they were advertised as Cape May and Phil­
adelphia railroad.

The cars in the trains which run from Cape May to Mill- £0 
ville, over the Cape May and Millville road, were used for 
the purposes o f the West Jersey road from Glassboro’ to 
Camden in 1863, and were run through to Camden.

Richard F . Stevens, being duly sworn on the part o f the de­
fendants, saith— I am auditor o f Camden and Amboy and 
West Jersey, and director o f West Jersey—am not a mem­
ber o f executive committee o f either; know car in question ; 
this car was transferred to Camden and Amboy about eigh­
teen months ago, to run on their through line; since that 
time, I can’t say in whose control it has been; as settling 30 
officer o f Camden and Amboy, I have understood that this 
car belonged to Camden and Amboy.

I was appointed some time last year to fill vacancy occa­
sioned by death o f Gen. Cook, and a committee was ap­
pointed to settle affairs o f Camden and Amboy and South 
Jersey roads; this car was settled for— I have the receipt for 
this car ; receipt bears date November 14th, 1865 ; Benjamin
F. Lee’s signature is to it.

In settling accounts, the receipts o f Cape May and Mill­
ville railroad were paid to Dungan up to January 1st, 1864.



Benjamin F . Lee, being duly sworn on part o f tbe defend­
ants, says— being shown receipt dated November 14th, 1865— 
la m  treasurer of Cape May and Millville road—was elected 
December 10th, 1863 ; that is my signature to the receipt— 
it is for this car.

Receipt November 14th, 1865, offered in evidence.

Charles B . JDungan— recalled for defendants— being shown 
letter o f April 16th, 1863,— I wrote this letter.

Letters April 28th, 1863 ¿ May 1st, 1863 ; May 6th, 1863; 
10 May 23d, 1863; May 21st, 1863,— these are the letters I re­

ferred to in my examination in regard to the plush.
I had the entire control o f Cape May and Millville road 

from its commencement to January 1st, 1864, at which/ time 
they were all passed over to Cape May and Millville road.

As soon as I received notice that Allen claimed the car of 
Camden and Amboy, I ordered the car to remain at Cape 
M ay; it did not come up after that, to my knowledge, until 
it was transferred to Camden and Amboy ; the claim of 
Allen against West Jersey railroad came to my knowledge 

20 probably eighteen months ago; until this suit was com­
menced, I knew nothing of this claim ; on the 30th Septem­
ber, 1863, or the day previous, I heard o f claim against Cam­
den and Amboy.

Benjamin F sh, being duly sworn on the part o f the de­
fendants, says— I am one o f the officers o f Camden and Am­
boy railroad— have charge of the freight department.

Being shown plaintiff's receipt for car:—
Worthington is freight agent under m e; I recollect Mr. 

Allen being at the station at the time I was, and wTe went 
30 into Worthington’s office.

Mr. Allen wanted the receipt altered to make the consign­
ment to him; I  think he had the receipt; I think I went 
into the office and gave Worthington directions to alter the 
receipt, and consign it to Allen— the alteration I believe was 
made; I think this is Worthington’s signature— the receipt 
was for a passenger car; I can’t say when that was, or how 
long after the receipt was originally given ; Mr. Allen and I 
appeared to be at the freight station together, and he wanted



this car consigned to himself, and I went into the office and 
gave Worthington orders to do it.

And being cross-examined on the part o f the plaintiffs, 
witness says— I think Mr. Waterman was there, hut I can’t 
say; I can’t recollect that I saw Mr. Waterman hand Allen 
a paper before we went into the office; I do not know what 
Waterman was doing there, if he was there; I don’t* know 
where the car was at that tim e; I don’t know whether I 
should have changed a receipt altering the liability o f our 
company after the property had gone out of our possession. 10

I gave Mr. Waterman a pass, I presume, the same day to 
go to Camden, or for him to return— I can’t say -whether it 
was the same; I can’t say whether Allen was present when 
I gave the pass; I gave Mr. Waterman a pass to go— I sup­
posed he was going with this car— I gave this pass to Water­
man at Allen’s request; I don’t know that he ever got passes, 
except for persons to go with his cars.

And being re-examined on the part o f the defendants,
witness (being shown a letter October 14th, 1863,^ says

. 0 ‘ T 9ftthis notice was served on me.
Letter o f October 14th, 1868, offered by defendants.

Jeremiah Van Rensselaer, being recalled by the defendants, 
say8_ th e  car did not come up the road to Camden from the 
time I first heard of this difficulty until Camden and Amboy 
got it.

And being again cross-examined by the plaintiffs, witness 
says—-I mean from the time I got notice from Mr. F ish; I 
think all the letters Mr. Allen wrote me bore the appearance 
of having been pressed.

The several letters and papers shown to witnesses, and 30 
proved by them, were offered in evidence.

The Trenton Car Works, Trenton, K  J., agree to con­
struct 5 (five) passenger cars, 4 feet 10 in. gauge, or the com­
promise gauge of the following dimensions, &c., to wit, 
forty-two feet in length, (10) ten feet in width, (7) seven feet
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high in the centre o f the car ; to seat (60) sixty passengers, 
to have half saloon and water closet in each car; to be well 
ventilated and lighted with 34 windows, with blinds or cur­
tains to each window; passage way in centre (21) twenty-one 
inches in width, giving about four feet in length to each seat; 
platform, each end o f the car, to be 2 feet 6 inches in width; 
seats to be finished with oak panels between the windows, to 
be either painted or finished oak or ash; mouldings, to be 
plain gilt; all the necessary hat hooks, stoves, lamps, and 

10 seats, to be stuffed and covered with plush; seat backs to be 
hung so as to be reversed; panels on the outside to run up 
and down the whole to be painted and varnished in the 
best manner; the top of the car to be finished with head 
lining o f enamelled cloth ; covered outside with tin or patent 
mastic roofing, as parties may desire; 8 wheel trucks, 33 
inches in diameter trucks to be built with swing beams, 
safety beams; springs to be rubber, or vahite, or the metal­
lic compound spiral spring— such sizes as are commonly 
used under passenger cars; cars to be adjusted with com- 

20 pound brakes; bottom of the car to be sealed over and deaf­
ened with machine shavings under the floor; materials to be 
o f the best quality and well seasoned— the whole to be built 
in a good and workmanlike manner, finished and put on the 
track at Trenton, N. J., by the 15th day of May, 1863, for the 
sum o f $2250, each.

A . G. M. P revost.
Closed platforms.

Office o f Trenton Car Works.
Trenton, Sept. 12th, 1863.

30 Bear sir,—W e shipped, per express, to your address, this 
day, two of Howard’s kerosene lamps, with all the fixtures 
and attachments complete for immediate hanging—intended 
to be placed in centre o f the raised roof.

Our bill for the same is $18.50, for which please remit 
check.

We should be pleased to receive your order for those crates.
W e have two more passenger cars than Mr. Dungan wants 

at present, which we should be glad to complete for you in
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accordance with your views. We should also like to build 
a dump marl car, as a sample similar to those you saw below. 

.Respectfully,
G, A. A l l e n , Sec’y.

To J. Van Rensselaer, esq., Sup’t.

Office o f the Trenton Car Works,
Trenton, Y. J., April 27th, 1863.

Mr. C. B. Dungan.
Dear sir,— I am in receipt o f yours o f the 25th. Much 

obliged for meeting draft. W e will pay all expenses accru- io  
ing on the same on account o f absence. We are obliged to 
pay cash for all our material, to get it promptly, which keeps 
us close to the wind. I would not have drawm, but was 
compelled by circumstances to do so. W e will add the 
No. to your next, and those sent off also, if you wish. W e 
are making good work for you, and will let nothing be un­
done which will in any way add to the progress o f your 
work.

Office o f the Trenton Car Works,
Trenton, Y. J., April 29th, 1863. 20

Mr. C. B. Dungan.
Dear sir,—Your letter wishing me to notify you as to 

drawing, before doing so, was not received in time, or I 
should not have drawn the last $1000. The expense I am 
willing to pay. The draft is at the Philadelphia Bank— will 
be due on Friday. Please protest if anything is wrong— I 
will make it right. W e can send you your crates, or keep 
them housed here until we get your trucks made, which will 
be in a few days. The two box cars will be done this week, 
and be shipped at once. I f  you wish a baggage car you 30 
must let us know in time.

Yours truly,
A . G. M. P r e v o s t .

E
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November 14th, 1865.
The Camden and Amboy Railroad and Transportation Com­

pany.
To Cape May and Millville Railroad Company, Dr. 

One through passenger car taken by C. & A. R. R ’d, for 
"Washington through line, $3250

Correct, as weighed, measured, counted, inspected, named, 
or otherwise personally known by me.

Correct, as ordered and used for the company charged, 
10 and as to prices, the amount being thirty-two hundred and 

fifty dollars.
E. L o c k w o o d .

Payment ordered by 
R . V a n  R a n s s e l a e r .

A m ount,----------
Calculations correct.

R . M. S t e v e n s .

Received o f the Camden and Amboy Railroad and Trans­
portation Company thirty-two hundred and fifty dollars in 

20 full o f above bill, $3250.
B e n j . E .  L e e , T r .

Trenton, September 30th, 1865.
Dear sir,—Yours of 29th inst. received. I am not re­

sponsible for Mr. Allen’s conduct towards you. I am out 
o f the concern entirely, and have no voice in the manage­
ment of its affairs.

Of course I shall be willing at all times to do'anything in 
my power towards the liquidation o f the balance due to you 

30 from me ; and if you could suggest any plan by which I 
can aid you in this matter I am willing to do so. I tele­
graphed you to come up, thinking if you were here, possi­
bly altogether might effect something. It is true the com­
pany used the material you furnished me in constructing the 
cars ; but I sold the materials to the company, and they paid 
me for the same. I believe you can but aid me by settling
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with the company for the cars without trouble, and perhaps 
I may be enabled to do something for you.

Yours truly,
A. G. M. P r e v o s t .

For C. B. Dungan, esq., Philadelphia.

Office o f the Trenton Car Works,
Trenton, Y . J., April 23d, 1866.

Mr. C. B Dungan.
Dear sir,— Supposing you were at home, or that Mr. Ber- 

tain would know of your whereabouts, I drew on you for the 10 
amount of the two cars now delivered, and for which you 
have receipt, sent also to Mr. Bertian s address. The draft 
is held for payment, though noted for non-acceptance. Please 
honor the same, or send me a check for the ain’t on Satur­
day, when it falls due. 1 would not have drawn, but my 
necessities for money compelled me. Your crates will be 
done by Monday—will be forwarded Monday evening to 
Camden, if the weather is dry enough to have the paint in 
order. Yours truly,

A . G. M. P r e v o s t . 20

Office o f the Trenton Car Works,
Trenton, F". J., April 25, 1863.

C. B. Dungan, esq.
Dear sir,—Enclosed is receipt for 10 baggage crates, as per 

order. Our means being limited for so much work as we are 
at present getting out, you will oblige by accepting a draft 
on you for the ain’t o f bill, 10 crates. W e can either send 
you these crates to Camden or retain them until we get your 
flat cars completed to put them on.

The box will be done next week, and will be forwarded at 30 
once. I think you will find the crates well made and neatly 
built. W e have taken extra pains with them, and only hope 
they will prove satisfactory.

A . G. M. P r e v o s t  & Co.
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Trenton, Aug. 27th, 1863.
C. B. Dungan & Co.

Gentlemen,— The one car is nearly finished; the seats are 
being fitted, and all will be completed by next Wednesday 
I think. / ’

Ih e  two others will be done in two weeks. You had bet­
ter come up on Monday next. The directors and managers 
will then be here to arrange for the settlement for the car. 

Yours truly, A .  G . M. P r e v o s t ,

Pres’d’t Trenton Car Works, Trenton.

Trenton Car Works. 
Trenton, Sept. 8th, 186?.

Mr. C. B. Dungan.
Dear sir, I am sorry you could not have come up yester­

day, as our secretary, Mr. G. A. Allen, was at the office. If 
convenient, will you be kind enough to meet us in Phila­
delphia on Thursday next, at your office, or notify when you 
can do so.

The peculiar nature o f the old companies’ matters make 
20 it necessary that there should be some understanding with 

you in regard to the price and payment o f this car now 
ready, and the four others in course o f construction, before 
shipping, in order that there may be no difficulty hereafter. 
Please reply at once.

Yours truly,
A . G. M. P r e v o s t , 

Pres t Trenton Car Works, Trenton.

Orrin Waterman, who was recalled.
Day book and leger, being shown, witness said— these are 

30 the books of original entries o f A . G. M. Prevost & Co.; 
they are in the handwriting o f  my son, Geo. O. Waterman ; 
he was then book-keeper.

The plaintiff proposes to prove that the plush was part 
paid for, by books o f A . G. M. Prevost & Co. This ofler 
was objected to by the defendants’ counsel; the books here
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admitted by the court, and the evidence excepted to hy de­
fendants.

May 30th, 1863, cars to amount $2500, furnished by Prevost 
to Dungan; also, June 11th, 1863, cars to amount $1600.

I am not positive whether I saw Mr. Fish with Allen when 
I got my pass—I think I d id ; I do not know whether Mr. 
Fish was there when I handed Mr. Allen the first receipt; I 
got the pass the day the car went down—I was near the 
freight station when I got it.

And being cross-examined on the part o f the defendants, 10 
the witness says—my son, George Waterman, is living in the 
lower part o f the state, I think iu Brieksburg, Ocean county ; 
the day-book and leger are in his handwriting.

I only know they are books of A. G. M. Prevost & Co., and 
in the handwriting of my son ; I know of no other books;
I know there were books kept while A. G. M. Prevost was 
alone; I was not at the freight office o f the Camden and 
Amboy road with Fish or Allen after I took this car away.

A . Gr. M. Prevost, being duly sworn on the part of the 
plaintiffs, says—I was one of the firm of A. G. M. Prevost & 20 
Co.; these are our books; this is the book of original en­
tries ; I believe these books were correctly kept; we sent to 
Mr. Dungan the cars charged to him in this account—they 
were made by us ; the prices charged are the prices agreed 
upon ; the plush credited to Dungan in this account is the 
plush Dungan has spoken o f ; the credit is to C. B. Dungan.
May 18, 1863, taken from A. T. Stewart & Co’s

bill, May 6,1863, 8 pieces crimson plush, at $ 100, $800
10 do., at $110, 1100

6 do., at $108, 648

$2548
5 per cent off, 127.40

$2420.60

Credit 148 yds. green reps, $296.00
5 per cent, off, 14.80

$281.20
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The date o f this entry is May 26th; the bill o f A. T. 
Stewart & Co. dated May 21st.

This account shows the true balance I owe Dungan— the 
balance is $1091.80 in favor o f C. B. Dungan.
Page 166, April 21, credit draft — , $1150

“  182, “  29, “  draft, 1000
• “  226, May 11, “  “  1350

“  259, “  28, “  “
The first communication between Dungan and myself 

10 about plush was I believe in person—I think at St. Lawrence 
hotel, in Philadelphia; I think Mr. Waterman was present; 
there was nothing said there with regard to plush, except 
he, Dungan, said he would like to have something to say 
with regard to the plush, and he would look in the market, 
and I was to do the same; he wanted the privilege of select­
ing color and quality ; that was all that passed at that inter­
view about it—I next heard from him about it by letter.

Being shown letter April 16th, 1863.
This, I think, is the first letter I received from Dungan 

20 in regard to plush—this was after I had met him at St. Law­
rence hotel; I did not meet him at St. Lawrence hotel more 
than once when anything was said about plush.

I think I did not reply to this letter—I find no letter in my 
letter-book in reply.

Shown letter April 28th, 1863—I think this is the next 
letter I received from Dungan ; I don’ t think I replied to this 
letter right away.

Shown letter May 1st, 1863—this is the next letter I re­
ceived from Dungan.

30 Letter May 6th, 1863— this is the next letter.
I think I did not answer any of these letters with regard 

to plush previous to receiving this; I think I did not see 
Mr. Dungan in person, from the time I saw him at St. Law­
rence hotel, until I received this letter; I did not during that 
time receive any communication from him other than these 
letters.

I think I wrote no letter at all to Dungan in reference to 
this plush and reps; I kept letter-book— it is in court—I have 
searched it for copies, and cannot find them.

40 I think I saw Mr. Dungan at my car works the very day 
plush arrived.
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The dav that Mr. Dungan called at the office, I think he 
brought the first bill for $2420 with him ; I was surprised at 
the amount of the b ill; I said to him, the bill was pretty 
large, and money was scarce, and I could not pay the bill at 
that present moment; his remark was to this effect, that he 
did not want money right away, and it could be arranged | 
on leaving the office, I took him down to the depot in my- 
carriage, and 1 told him if he needed the money he should 
draw on me in three drafts at short sight, and he acceded 
to it, and we parted at that; after that, on the 11th of June, 10 
I shipped Dungan two fiat cars on account o f that plush, 
amounting to $1600 ; there never was any other arrangement 
between me and Mr. Dungan with reference to mode o f pay­
ment for the plush; there never was any arrangement be­
tween me and Dungan that the plush and reps were to be 
payment of so much on cars to be made by me for him; I 
considered I owed Dungan for plush the day it arrived ; Mr. 
Dungan never after that time said anything to me about the 
manner in which I was to pay him for the plush or reps.

I did not see Dungan again until I saw him with Mr. 20 
Tenney at Continental hotel, in Philadelphia ; I don’t recol­
lect that a word was said about that interview ; I think the 
arrangement about Mr. Dungan’s getting the four cars from 
Tenney was made at this interview at Continental hotel; I 
gave Dungan to understand that there was no possibility o f 
my having cars ready at the time he said he wanted them ,
I applied to Tenney to furnish these cars for Mr. Dungan ; 
Tenney acted at my request—I met Tanney at Continental 
by appointment—Dungan met us there—Dungan was to 
make payment to Tenney for them; the arrangement was 30 
made, and Tenney furnished the four cars to Dungan, who,
I suppose paid for them.

I have no recollection of Dungan, at that interview or at 
any time afterwards, asking me anything about the plush.

I  think the Trenton Car Works bought me out about 9th 
July, 1863; they commenced business at same time they 
bought me out.

Being shown a paper dated June 29th, 1863 there was 
no written contract between me and the Trenton Car Works; 
there was no agreement whatever between me and the 40
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Trenton Car Works that they should assume my contract 
with Dungan.

I never told Mr. Dungan, to my knowledge, that there was 
such an arrangement; I  sold this plush and reps to the 
Trenton Car Works with the rest o f the property ; it is the 
same plush and reps scheduled in the bill and receipt to them ; 
in making my sale to car works, E. J. Chamberlin and 
Judge Mcllvaine acted on behalf of the company ; after I 
sold out to car works, I  never promised Dungan that car 

10 works would pay him for plush and reps by allowing it on 
cars—-he never asked me to do any such thing.

Letter o f May 21st, 1863, was the next one after that of 
May 6th.

Letter o f May 23d, 1863, was the next letter.
Being shown copy of letter o f A . G. M. Prevost, president, 

to C. B. Dungan & Co., dated August 27th, 1863— this is a 
copy of a letter I sent to C. B. Dungan & Co.

September 7th, 1863—Dungan to Prevost; we received 
this letter from Dungan.

20 Letter Prevost to Dungan, dated September 8th, 1863— 
this is a copy of a letter sent by me to Dungan.

Letter September 9th, 1863—Dungan to Prevost ; I  re­
ceived this letter from Dungan.

I  did not write any further letters to Dungan than those 
produced hereto my knowledge ; I  did not go to Philadelphia, 
with Allen to see Dungan about this car—I  had nothing to 
do with the car after it left the shops— it was placed in Mr. 
Allen’s charge—I don’t know anything about what was done 
with it o f my own knowledge.

30 Mr. Allen went to Philadelphia before the car was shipped 
to see Dungan— I think Waterman went with him ; I  think 
Allen went after I  received Dungan’s letter, that he could 
not come up, and before the car was shipped ; I  saw the car 
before it started down the road ; the day Waterman was to 
go with the car, he, Allen, and myself wrere in our office ; 
Allen, when he came home from Philadelphia after his in­
terview with Dungan, was not satisfied with the arrangement 
with Dungan, and it was determined that the car be shipped 
to order o f Geo. A . Allen, and every precaution was taken 

40 to have this done right, and these cards were written to show
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that this car was shipped to the order o f Allen ; as far as I 
can recollect, the words “  to G. A. Allen ” were written on 
the cards, and Waterman was instructed to tie them on the 
cars, and I  think they were handed to Waterman; Allen 
was to follow Waterman on Monday; Waterman wTas to go 
to Camden on Saturday ; Allen was to follow the car on 
Monday, and get a satisfactory settlement with Dungan, and 
then turn car over to him ; Mr. Allen came down from 
Flemington on Monday morning, and went on to Camden.

My idea was that when Dungan got the four cars of Ten- 10 
ney, that would be four under my contract.

Dungan and Tenney never, to my recollection, met me at 
Trenton.

Waterman was sent with the car in question to see if it 
run properly; he had no authority or direction to deliver it 
to any one; he was the foreman o f the company— he di­
rected the mechanical work; I don’t think any authority 
was given him to malce contracts for the company— he had 
no such power while I was president; our estimate was, 
that about $200 worth o f plush and reps together went into 20 
this car at the price at which we purchased; I don’t think 
Judge Mcllvaine or Mr. Chamberlin knew from whom I 
purchased this plush— no questions were asked by them 
whether I had paid for it or not, and I don’t know that I 
told them anything about i t ; I sold the property to the 
plaintiff July 9th, 1863, and that was the commencement of 
their doing business ; everything I had sold before that was 
on my own private account or that o f A. G. M. Prevost & Co.

And being cross-examined on the part o f the defendants, 
the witness says—-I don’t recollect the date when car works 30 
were organized—I presume that was the date; I became 
first president whenever it was organized; I continued 
president until about 1st October, 1863; all the stock had 
been subscribed on the day of the organization as far as the 
charter called for.

The company had a meeting of their board of directors, 
and a committee was appointed to value the property, and 
the property was then turned over to the company in the 
usual form.
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There was quite a number o f stockholders, can’t say how 
many.

There was a board o f directors between the time of or­
ganization and the time 1 sold out to them.

Mr. Allen was secretary and I was president ; as far as 
there was any conducting o f the business, I conducted it ac­
cording to the by-laws o f company.

I was paid in cash and stock for the property I sold the 
company—I don’t know now in what proportion ; I got from 

10 $15,000 to $20,000 in money, I think, I won’t say positively ; 
the amount o f cash I received was actual cash, and the stock 
I got was actual stock.

As president of the company, I talked to Mr. Allen about 
the shipment of the car, that it was to have been shipped in 
the way I have stated—that was all I had to do with it ; on 
the day it was shipped I was in my office, as far as I recol­
lect.

Being shown a letter, dated September 30th, 1863, from 
Prévost to C. B. Ilungan— this is my letter; I mean to say 

20 there was plush enough to line 14 or 15 cars; I have not 
the letter o f September 29th, 1863, o f Bungan to me.

Being shown letter September 29th, 1863, Bungan to Pré­
vost— this is Mr. Bungan’s letter to me; I don’t recollect to 
have seen it since this suit commenced.

Letter, Bungan to Prévost, September 29th, 1863, read by 
Mr. Browning in evidence for defendants.

Letter o f Prévost to Bungan, September 30th, 1863, in 
reply to above, read by Mr. Browning in evidence for de­
fendants.

30 I was not in habit o f drawing upon Bungan for any car I 
made him, unless he requested the car to remain on the track 
until he needed it.

Being shown letter, April 29th, 1863, from A. G. M. Pré­
vost to C. B. Bungan— I wrote this letter to Bungan.

Mr. Browning read this letter in evidence for defendants.
Being shown letter, April 20th, 1863, Prévost to Bungan 

—this I wrote.
Mr. Browning read it to jury.
Letters, April 23d and April 25th, 1863, Prévost to Bun- 

40 £an> read by Mr. Browning in evidence for defendants.
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And being re-examined on part o f the plaintiffs, the wit­
ness says— no business was transacted by plaintiff before the 
9th o f July, 1863.

I had no authority to make contracts for company without 
authority from the board— the by-laws required that the 
board should pass upon it first.

Affidavit o f Charles B. Dungan, made to postpone this 
cause October 3d, 1865, offered and read by plaintiffs, pro ut 
the same.

William JR. Mcllvaine, being duly sworn on the part o f the 10 
plaintiffs, says—I was elected one of the directors o f the 
Trenton Car Works at its organization; I was one o f the 
committee appointed by the board to make inventory of 
the valuation of property purchased of Prevost— I think Mr. 
Chamberlin was the other member ; I acted as committee in 
that respect.

Being shown inventory— this is the inventory I made, or 
properly the report o f committee; I had no knowledge from 
whom Prevost purchased the plush, or where it came from ; 
the company did not assume any contract made by Prevost 20 
with Dungan as to cars or plush ; I did not at that time know 
anything about the contract Dungan had made with Prevost 
— I may have heard it talked over, but I don’t remember it— 
my son was employed to look over these matters, and I made 
the report upon his statement.

JElisha J. Chamberlin, being duly sworn on the part o f the 
plaintiffs, says— I was elected a director o f the car works 
after its organization ; I assisted in making inventory spoken 
of by Judge Mcllvaine; I did not know from whom Mr. 
Prevost had purchased the plush or reps ; I did not know he 30 
owed anything for it.

The car works did not assume any contract Prevost had 
with Dungan about cars or plush; I was at the works o f the 
company on the day the car in question was shipped; 1 saw 
the car before it started from our works— it had cards on i t ; 
it had two cards on, one tied on door-knob at each end— on 
those cards the words “ From Trenton Car W orks” were 
printed, and the words “  to Geo. A . Allen ” were written,
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and “ Millville’* or “ Camden,” I don’t know which, was 
also written ; I am not certain whether I or Waterman tied 

. the cards on ; Waterman and I were both there at the time 
—this was the same day the car started away ; the car was 
sent from our works after the cards were tied on up to 
freight office of Camden and Amboy ; Waterman went with 
the car to see the journals did not heat, and that it went 
through all right; Mr. Allen was to follow the car in a day 
or two—I am not certain as to time.

10 And being cross-examined on the part o f the defendants, 
witness says— I am not a director o f this company now; 
was a director until February, 1864—I do not recollect on 
what day I was made a director; I reside now in Hills­
borough township, Somerset county— I resided in Fleming- 
ton at time I was a director; I worked at car works also; 
I bought supplies for the company— my place was there 
every day.

I heard Mr. Allen give Waterman directions; I  don’t re­
collect seeing Prévost at that time ; I  think the car left works 

20 a little after one o’clock, am not sure—I did not see it after 
that.

Geo. A . Allen, recalled for plaintiffs, says—the company 
was organized May 20th, 1863, but Prévost was not elected 
president until 25th.

The company did no business whatever from 20th May 
until 9th of July, except to perfect its organization and pre­
pare for a purchase; I was elected a director at its organiza­
tion, and made secretary May 25th, 1863; the company did 
not assume any contract Prévost had made with Dungan in 

30 regard to cars or plush, or any matter.
I did not at that time know whether Prévost owed for 

plush, or from whom he got it; my hrst knowledge about it 
was from Mr. Dungan, when I went to see him a few days 
before car was shipped ; I  did not know at the time we pur­
chased o f Prévost what his contract with Dungan was—I 
think I had never seen the written contract between Dungan 
and Prévost until it was produced here.

Thomas J. Stryker, being duly sworn on the part o f the
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plaintiffs, and being shown receipt from Camden and Amboy 
to plaintiffs for car, says—I have seen this paper before ; this 
paper was brought by Mr. Allen to me at the bank—I can’t 
recollect by its date when it was, but my recollection was 
that Mr. Allen had just come from the freight office; I was 
a stockholder o f car works to amount o f $1000; Mr. Allen 
talked with me in regard to the shipment of the car; my 
impression is that it was before the car was shipped ; I don’t 
remember whether he showed me this receipt before the 
consultation, or at the time o f i t ; my impression is that the 10 
receipt then was the same as now, precisely the same form, 
the word “  by” stricken out, and the word “  to ”  written over 
it; am cashier o f Trenton Banking Company; I  have ex­
amined the books of the bank to see if Mr. Allen drew draft 
on Dungan— no such draft passed through our bank in 
September or October, 1863—I have only examined those 
months.

Car works did their business through our bank; since 
this case has been on, one o f the counsel for defendants asked 
me to look if such a draft did not pass through our bank. 20

And being cross-examined on the part o f the defendants, 
witness says—Mr. Scudder asked me to make the search; 
Mr. Allen resides in Flemington.

George A . Allen, recalled for plaintiffs, says—I never drew a 
draft on Mr. Dungan for this car—I never drew a draft on Mr. 
Dungan— our company never d id ; our company did their 
banking business exclusively at Trenton Banking Company—
I  had sole charge of i t ; I  went to see Mr. Dungan on Thursday 
prior to the 12th o f September, 1863, and saw him at office o f 
Cape May and Millville road, Philadelphia, and that is the only 30 
time I ever had the pleasure of seeing Mr. Dungan until I saw 
him here last term ; Mr. Waterman was with me in Philadel­
phia when I  saw Dungan; I was introduced by Mr. Waterman 
to Mr. Dungan, who informed Mr. Dungan that I  was secre­
tary o f the company that bought Prevost ou t; I  told Mr. 
Dungan my business with him was to see how many cars his 
company wanted ; that we had one ready to run out, and four 
were in course o f construction, which would shortly be 
ready; he said he wanted but three at present; we then spoke
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about price, and I  informed him it would be $3250 ; be re­
marked that was a considerable advance above what he had 
expected to get cars o f Prevost for, but he finally consented 
to the price, and agreed to take three cars at that price; that 
having been concluded, he informed me that Prevost was in­
debted to him for a balance for plush and reps, and he wanted 
to know where we got plush and reps used in these cars ; I 
informed him we had bought plush and reps of Prevost with 
the other materials.

10 He wanted to know if there was not some way in which 
the balance due him from Prevost could be arranged by us; 
I  informed him there could not— that we had paid Prevost, 
and owed him nothing, and there was no way in our power 
to arrange it.

He then spoke o f paying for this car that was ready to run 
ou t; he said they were in habit o f paying half cash and half 
short note; I  said to him, the company’s note—he said yes, 
the company’s note; I  acceded to the proposition to take 
half cash and half company’s note.

20 I  supposed I was talking to Dungan as president o f the 
Cape May and Millville railroad— their name was over the 
door; I  supposed I  was to have note o f Cape May and Mill­
ville Railroad Company ; I received information, before I left 
the city, that there might be some mistake as to what Dun­
gan meant by the company’s note; I  understood that he 
might have meant the note o f C. B. Dungan & Co.—I would 
not have taken the note o f C. B. Dungan & Co. at that time.

After I received this information, I wrote a note, and sent 
it by a boy to him, asking if he meant the note o f Cape 

30 May and Millville railroad, and if he did, I would ship car, 
but not otherwise; the messenger who took it brought me 
word Dungan had gone to Cape May, and wTould return on 
Monday morning.

I came home, and the conclusion with the different direc­
tors and members of the company that were consulted about 
it was to ship the car to myself—to ship it on the road di­
rected to myself, and that on Monday I should go down and 
meet Dungan, and if he settled with me, and gave half cash 
and half note o f Cape May and Millville railroad, I should 

40 deliver car, and if not, I should bring it back to Trenton.
On Saturday, the 12th September, we had large cards, on
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which were printed “ The Trenton Car Works,”  and on 
Saturday, I took two o f  these cards, and addressed them to 
George A. Allen, Millville, and handed them to Waterman, 
with directions to tie them on car, and that he should go 
with the car up to the freight office and get receipt, and I 
would go to Fish’s office and get a pass for him, and meet 
him at the freight depot; I saw Fish and got the pass, and 
went out with Fish on that day to freight depot; when we 
got to canal bridge, Mr. Waterman met us, and handed me 
this receipt, with the exception that the words “  to order 10 
Geo. A . Allen,” “ pay here to Camden,” were not on it.

I told him the receipt was not according to instructions— 
that car was to be consigned to me, and the receipt should 
show it, and I walked straightway with Mr. Fish into the 
office in a very few minutes, and told Mr. Worthington the 
car was consigned to me, and the receipt must show it, and 
he must put it on receipt; Mr. Fish said, to make the thing 
all straight, you had better pay freight here yourself, and I 
said, very well, I will do so, and Fish said put on it “ pay 
lere ; the receipt was taken by Worthington, and he wrote 20 

on it “  by order Geo. A. Allen”—I told him it should be 
‘ to order o f Geo. A. Allen,”  and he erased “ by,”  and 

wrote “  to ” on the spot, and handed it to me.
The receipt has never been changed since; I took this re­

ceipt straightway down to Trenton Bank, and showed it to 
Mr. Stryker within half an hour after I got it; he was in­
terested in company, and I was in habit o f consulting with 
him ; I don’t think I consulted with him about shipping the 
car until I showed him this receipt; Waterman went with 
car to watch journals, to see they did not heat; he had no 30 
other power at all— no direction or power to deliver it to any 
on e ; he did not, on return from Cape May, tell me he had 
delivered it to any one; I did not see him for several days 
after I was in pursuit o f Dungan.

I followed the car on Monday morning, in pursuance of 
arrangement made before car was sent.

On Monday I went down to Philadelphia to office o f Cape 
May and Millville, and ascertained that Dungan did not come 
up on Monday morning; I watched to see him come up on 
Monday afternoon, but did not see him; I watched for him 40 
on Tuesday morning, but did not see h im ; failing to see



56

him, I went to the office after the passengers had passed out; 
I was informed at the office that Dungan had come up, but 
could not find him ; I followed him around from place to 
place until September the 17th— then I wrote him a note, 
and left it at the office o f Cape May and Millville.

Letter dated September 17th, 1863, copy produced—letter 
from Allen to Dungan— read for plaintiffs.

Letter from Dungan to Allen, October 20th, 1863, page 
131, read for plaintiffs.

10 I got a letter by the same mail from the counsel o f Dun­
gan, giving me notice o f attachment; that was the first time 
I had ever heard o f Bastian.

Mr. Prevost had no power to make contracts without au­
thority from the board.

While I was in pursuit o f Dungan, I traced him several 
times to West Jersey office; I  saw Mr. Van Rensselaer, and 
told him I wanted the car; this was on the 16th or 17th of 
September, or both ; he. said, as I  held the Camden and A m ­
boy’s receipt for the car, I should apply to their company for 

20 the car.
I  went to Freeman’s office, and asked for the car, and he 

told me they had nothing to do with it further than Camden, 
and I must go back with it to Mr. Van Rensselaer, and I  did 
so; he (Van Rensselaer) informed me the car was running 
in their passenger train; he said the car came down there, 
and they were in want of the car to use; that they were not 
aware there was any difficulty about it in any way, and that 
they were running it in their train ; he said they were run­
ning it from Camden to Cape M ay; he said, as soon as I 

30 could see Dungan there would be no difficulty about it, it 
would all be arranged ; I told him I did not wish to see 
Dungan, I had given up all expectation o f seeing him, and 
did not want to see him about it.

I  requested him to send the car to us at Trenton; I had 
not been to Trenton yet since I left on Monday morning; I 
went up to Norristown before this, since Monday, in pursuit 
o f Dungan, but did not find him.

A  few days after this, the car not coming to Trenton, I 
called on Mr. Van Rensselaer again, at the office o f West 

40 Jersey road, in Philadelphia; I told him I had come for the 
car, and wanted it— that it had not come to Trenton; he re-
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quested me to address him a letter demanding the ear, and 
he would lay it before their executive committee, and have 
the matter disposed of, and I wrote the letter there in his 
office, and left it with him, and kept no copy ; I can’t fix the 
time except by one thing—I think I got Mr. Van Rensse­
laer’s reply to this letter before I made the demand on Cam­
den and Amboy.

Van Rensselaer’s reply to my written demand was verbal; 
he said Mr. Dungan was president o f Cape May and Mill­
ville, and he had directed that car should be left at Cape 10 
May, and that they could not deliver the car to me.

Mr. Van Rensselaer, some time after this—he was fre­
quently at our works, and I  at his office— said that Camden 
and Amboy was in want of cars ; that they were bound,to 
furnish their proportion o f cars for through line to Washing­
ton by a certain time.

He asked me whether I would not consent, if the car 
came up here, not to interrupt their .use o f it, by replevin or 
otherwise ; I told him I was willing to oblige them, but was 
not willing to waive any rights of our company to the car; 20 
that if it was loaned to Camden and Amboy, I  would not 
interrupt their use of it, but that I wanted it distinctly un­
derstood that it was ours, and that I would hold them re­
sponsible for use o f it and all damages.

And being cross-examined on the part o f the defendants, 
witness says—I don’t recolleet whether, on Monday morning,
I  went to Camden by Flemington train or staid over here 
one train.

Left Flemington about seven o ’clock ; that train reaches 
Camden about 10 J o ’clock ; if I  laid over one train at Tren- 30 
ton, I would have reached Camden an one o ’clock p. m. ; I 
do not recollect saying or doing anything in Camden on that 
day ; I won’t state whether I was in Camden On that day or 
not— I don’t think I ever inquired in Camden for the car.

All my demands, so far as Dungan and Van Rensselaer are 
concerned, were in Philadelphia; Id o  not know at what 
time Cape May line left Philadelphia at that time ; I do not 
know at what time the early line from Cape May arrived in 
Philadelphia.

H
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The first time I ever saw Van Rensselaer about the car 
was on the day I had the interview with Dungan before car 
was shipped.

The first interview I had with Van Rensselear about the 
car, after it was shipped, was on the 16th or 17th September; 
I think I demanded it both on the 16th and 17th, at the 
office of the West Jersey Railroad Company, in Philadelphia; 
there were a number of persons in the office at the time ; I 
would not undertake to say who they were—I saw persons 

10 there; I can’t fix the time of day when I made demand, nor 
whether in forenoon or afternoon with certainty— I did not 
make any memorandum of any of these calls.

When I  went to Philadelphia on Monday, I  searched for 
Dungan in office of Cape May and Millville Railroad Com­
pany ; I went there as soon as I  arrived ; I went there again 
in afternoon—I did not see him ; I watched when train ar­
rived on Philadelphia side of ferry house.

Can’t say whether I  landed in Camden or Philadelphia 
when I went down— no person was watching with m e; I  

20 think, on one occasion, some one was from the office there 
wishing to see Dungan ; I  first ascertained at the office, on 
Tuesday morning, that Dungan had come to the city on that 
day; I  was in a number of places that day after him; I 
would go to a place, and they would tell me he had just gone, 
and so I followed him ; I  don’t recollect the time of day I 
sent the note to his office— some one was at the office when 
I called—I did not know any of them ; I  wrote the letter at 
the office of Cape May and Millville—telling Dungan I  had 
been chasing him; I  went to Van Rensselaer after I  wrote 

30 this letter; can’t fix the time of day; can’t remember whether 
I returned to Trenton that day; I  don’t recollect being in 
Trenton again that week at work—my impression is that 
from Philadelphia I  went through to Trenton; I  think I 
came to Trenton and staid over night at Prevost’s, and next 
morning I went home ; my impression is that I  got home on 
Friday, am not certain.

I made a demand on Edwin Stevens for car in 1864—I 
have lost the copy o f demand ; I  made another demand on 
Benjamin Fish, after the car got up here on their line—it 

40 was on 2d February, 1864.
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And being again examined in chief, the witness says—we 
elected a director to fill vacancy occasioned by Prevost’s resig­
nation September 26th, 1863, and he had ceased to be a stock­
holder then—I was elected president the same day ; I do not 
set down in my diary where I am every day, only my en­
gagements or appointments.

Letter o f Allen to Van Rensselaer, dated September 30th, 
1863, page 63.

Schedule and receipt of Prevost to car works.
Receipt offered of Camden and Amboy for freight on ship- 10 

ment o f car.
Duplicate receipt offered, made by Worthington.
I  valued the car at our shops at Trenton—at Camden it 

was worth twenty to twenty-five dollars more on account o f 
risk and expense o f getting it there.

And being again cross-examined, the witness says—I never 
presented any bill to Dungan at any time—I sent no bill for 
$3250 to his office.

I  keep an account book o f the company—I have one here; 
this car never was charged in our books any where— it never 20 
has been—I have not the day-book here ; no memorandum 
whatever made in our day-book about that car.

Plaintiff rests.

Jeremiah Van Rensselaer, being recalled for defendants, 
says—I would not o f necessity have had any knowledge that 
the car was running in our train the week following September 
12th—it might have been running and I not know i t ; I have 
not the least idea that Mr. Allen made this demand ; I don’t 
think Allen had any conversation with me about the car 
following September 12th, nor until Mr. Pish had informed BO 
me the demand was made on him.

The morning line from Cape May arrived at 8:12— the 
evening train arrived at about 3J o ’clock at Camden.

I don’t remember of any special call Allen made on mein 
reference to this car; I  had a number o f interviews with 
Allen about other matters, in which we spoke about this car 
incidentally.
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To the Trenton Car Works.
The undersigned committee, appointed to take an account 

and valuation of the stock of Andrew^G. M. Prevost, 
proposed to be transferred to the company— report, that 
an inventory and valuation has been made by E. J. Cham­
berlin, who was employed by your committee for that 
purpose, by which it appears there was on hand at the date 
o f this report, June 29th, 1863, as follows, v iz :
Bolts, wrought iron, &c., $8,241 40

10 Car springs, 1,660 12
Car wheels, 892 00
Steel, 35 00
Chain, 135 60
Cast iron, 65,885 lbs., at 4 cents, 2,635 40
Axles at the locomotive works, 886 28
Paints and oils, 181 60
Merchant iron, 46J tons, at $92.50, 4,278 00
Piles, 57 12
In closet, 7 55

20 Borax, 6 00
Screws, 113 13
Plush, &c., 2,701 80
Bolster springs, 532 00
Lumber of all kinds 143,100 feet, averaged at

$30 per M., 4,293 00
Labor on caboose car, 115 96
Labor on passenger car, 286 34

$27,038 30
Your committee further report, that the con- 

30 struction account o f the buildings, machi­
nery and fixtures has been examined by 
them, a copy whereof is hereto annexed, 
and submitted herewith— the cost whereof, 
as per said account, 14,447 75

Your committee also report the amount paid to 
the state o f Yew Jersey for the charter and 
copy, 3̂3 00

Total amount to be paid to A. G. M. Prevost by
the company, $41,519 05

40 Respectfully submitted, W m. R. M cIlvaine.
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The undersigned further reports, that since making the 
above return, articles to the amount of two hundred and 
ninety dollars ana twenty-one cents have been added to the 
construction account.

V m . R .  M cI l v a i n e , Committee.
$41,519 05 

290 21

$41,809 26
For value received, I hereby sell, assign, and set over to 

the Trenton Car Works all the stock and materials within jo 
mentioned; and I hereby acknowledge full payment and 
satisfaction therefor to me made by them. Witness my 
hand, this ninth day o f July, in the year o f our Lord, eigh­
teen hundred and sixty-three,

A . G . M. P r e v o s t .

Trenton, N, J., September 12th, 1863.
Received o f Trenton Car Company one passenger car.
Millville and Glassboro’ R. R.
Marked—which we promise to forward to the railroad 

station in Camden, subject to the conditions expressed on 20 
the back of this receipt.

A . L. W o r t h in g t o n , Receiving Clerk.

S u p r e m e  C o u r t , 

Mercer Circuit, Oct. 7, 1865.
The West Jersey Railroad Company "j

ads. I In case.

The Trenton Car Works.

[Filed October 3, 1865.]
Mercer county ss.— Charles B. Dungan, o f the city o f 

Philadelphia, being of full age, maketh oath and saith—that 30



he is for this purpose the agent o f the West Jersey Railroad 
Company, the defendants in theabove stated  ̂action ; that as 
such agent, he, this deponent, hag been wholly relied on by 
said company to prepare for the defence; that about the 
middle of September last, he, this deponent, was informed 
by Abraham Browning, the counsel o f said defendant having 
said action in charge, that the time for the trial had been 
changed from the third Tuesday of said month of Septem­
ber, to one day in this present month, and either misunder- 

10 stood him as, to the day, or in some way not known to this 
deponent, understood that the said trial was for the second 
Tuesday of this month instead o f  to-day, the first Tuesday, 
and acted on that impression ; that he, this deponent, re­
ceived from Mr. Browning directions to call over at his of­
fice in Camden, at least one week before the time of trial, 
to make immediate preparation for such trial, and promised 
to do so ; that this deponent postponed such call until yes­
terday, supposing that would be in time for the trial next 
week, as this deponent understood the time of trial, and 

20 yesterday started to call on Mr. Browning to make such pre­
paration, but on the way was detained by business until too 
late, and again deferred the call for to-day, but, on return­
ing home last evening at Germantown, learned that Mr. 
Browning had yesterday, in the absence of this deponent, 
called at this deponent’s place o f business in Philadelphia* 
and left directions for this deponent to be here to-day for 
the trial; and that this information, thus received, is the oc­
casion of being here now ; and this deponent further saith, 
that by reason of said misunderstanding, the said defendant 

30 is without preparation for trial; that Jeremiah Van Rens- 
salaer and John Bastian, o f the city o f Philadelphia, are 
material witnesses for said defendant on the trial o f  said ac­
tion, without whose testimony the said defendant cannot 
safely proceed to trial; that they reside without the jurisdic- 
tiod of this court, and could not be served with process to 
attend; but this deponent supposes that their personal at­
tendance can be procured at a later day in term, or at the 
next term, or their testimony taken on commission ; that 
Philip J. Gray, o f the city of Camden, in this state, is also 

40 a material witness for said defendants, but has not been sub-
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pcenaed by reason o f said misunderstanding on tbe part o f 
this defendant.

And this deponent further saith, that this affidavit is not 
for delay, but simply to obtain a postponement for such 
time as that said witnesses can be procured to be here, as 
they probably would now be but for said misunderstanding.

C. B . D u n g a n .

Sworn and subscribed 
tober, A . D. 1865.

, in open court, this third day of Oc- 

M. B e a s l e y , Ch. Just. 10

Bill of Exceptions.
Whereupon the said counsel for the said defendants did 

then and there insist before the said justice, on behalf of the 
said defendants, that the said several matters, so produced 
and given in evidence on the part o f the said defendants as 
aforesaid were sufficient, and ought to be admitted and al­
lowed as decisive evidence to entitle the said defendants to a 
verdict, and to bar the said plaintiffs of their action afore­
said ; and the said counsel for the said defendants did then 
and there pray the said justice to admit and allow the said 20 
matters, so produced and given in evidence for the said de­
fendants, to be conclusive evidence in favor o f the said 
defendants to entitle them to a verdict in this cause, and to 
bar the said plaintiffs in their action aforesaid. But to this 
the counsel for the said plaintiffs did then and there object, 
and insist before the said justice, that the same were not suffi­
cient, nor ought to be admitted or allowed to entitle the said 
defendants to a verdict, or to bar the said plaintiffs o f their 
action aforesaid. And the said justice did then and there 
declare, and deliver his opinion to the jury aforesaid, that 80 
the said several matters, so produced and given in evidence 
on the part o f the said defendants, were not sufficient to bar 
the said plaintiffs of their action aforesaid ; whereupon the 
said counsel for the said defendants did then and there, on 
the behalf o f the said defendants, except to the aforesaid 
opinion of the said justice, and insisted on the said several 
matters as an absolute bar to the said action.
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And the said justice did also then and there further declare 
and deliver his opinion to the said jury.

Charge.
1. That the furnishing o f the plush and reps in the 

manner disclosed in the evidence did not, o f itself, rest the 
title to the cars, or any of them, in Charles B. Dungan.

To which said opinion of the said justice the said counsel 
for the defendants did then and there, on the behalf o f the 
said defendants, except.

10 2. That the question, whether the plaintiffs had ratified
the delivery o f the car in dispute was a matter for the con­
sideration and decision o f the jury ; and thereupon the 
counsel of the defendants requested the court to charge that 
the conduct o f George A. Allen amounted to a ratification, 
which the court refused.

To which said last mentioned opinion of the said justice 
q the said counsel for the defendants did then and there, on 

the behalf of the said defendants, except.
3. That the jury must decide from the evidence to what

20 point the defendants undertook to carry the car in question;
whereupon the counsel o f the defendants asked the court to 
charge that it was the implied contract o f the defendants to 
carry said car to Glassboro’, which was refused.

To which said last mentioned opinion o f said justice the 
said counsel for the defendants did then and there, on the 

vJ  behalf of the defendants, except.
4. The counsel of the defendants asked the court further 

to charge that the fact o f the car being in the possession of 
the foreman of the plaintiffs, in the manner described in the

30 evidence, was conclusive evidence o f his right to take the car 
from the defendants at the place o f its destination, which 
was refused.

To which said last mentioned opinion o f the said justice 
the counsel for the said defendants, in the behalf o f the said 
defendants, did then and there, on behalf o f the said defend­
ants, except.

5. And further, to charge that the defendants never had 
any possession of the car for the purpose of delivering it to
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any one, but simply to pass it over tbeir road, which was re­
fused.

To which said last mentioned opinion o f the said justice 
the counsel for the said defendants did then and there, on the 
behalf o f the said defendants, except.

6. And further to charge, that the receipt, if a consignment 
to any one, was a consignment to the Cape May and Mill­
ville Railroad Company, which was refused.

To which said last mentioned opinion o f the said justice 
the said counsel for the said defendants did then and there, 
on the behalf o f the said defendants, except.

7. The said justice did further declare and deliver his 
opinion to the jury, that a conversion may consist in the 
taking o f a chattel without the license o f the owner, and by 
the party so taking it applying it to his own use. Was there 
such a taking and appropriation of the car in question by 
the defendants ? It does not appear to be disputed that, for 
several days after the car came into the possession o f Mr. 
Dungan, it was run between Camden and Cape May over the 
West Jersey railroad and the lower roads ; that the car was 
so run as a part o f the complement o f cars to be furnished 
by Mr. Dungan or the Cape May and Millville Railroad 
Company, under an agreement between him, or his company, 
with the defendants, and that this car, in common with the 
others so furnished, was used by the defendants for the ac­
commodation o f their local passengers, while it was passing 
and repassing on their road. Upon the assumption that the 
car then belonged to the plaintiffs, I regard this use o f it by 
the defendants as a plain conversion o f it on their part. The 
using o f an article o f personal property without the license 
o f the owner is a conversion; and so far has this doctrine 
been carried, that it has been held that if a man find an 
article, and use it, such act is wrongful, and amounts to a 
conversion.

Y ou will observe that in this case, assuming that this car 
was the property o f the plaintiffs, that each time the de­
fendants put passengers into it, or otherwise meddled with 
it for their own ends, such act was wrongful so far as the 
plaintiffs were concerned, who had given them no such 
privilege. The only claim o f right to which they pretended,

i
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20
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40
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or now pretend, was and is that Mr. Dungan or the Cape May 
and Millville railroad put the car upon their track under an 
arrangement with them, and thus authorized its use by them. 
But this claim of right entirely fails if you shall decide that 
neither Mr. Dungan or the Cape May and Millville railroad 
were the owners o f this chatteh Possessed of no legal right 
in this car, Mr. Dungan could obviously confer none upon 
either the Cape May and Millville railroad or on the defen­
dants. Nor does it make any difference whether or no the 

10 defendants were aware that Mr. Dungan was destitute o f all 
right in the article in question. It is not necessary to charge 
a person in law with the conversion o f the property of 
another to prove that he was possessed of a knowledge that 
the act which he did with regard to sucli property was wrong. 
The rule o f law has long been well settled on this subject; 
A  man may pay full value in the purchase of an article, and 
act in entire good faith in taking it into his possession and 
appropriating it to his use, and yet, if it turn out that the 
party from whom he purchased it had no title,-he is guilty 

20 of a conversion, as against the true owner, and is liable in 
damages in an action of trover.

In every case in which the inquiry arises whether a con­
version has been committed, the only point to be. settled is 
whether the defendant applied to his own use the property 
of another without his permission and without legal right. 
His motives for so doing, or the state o f his knowledge with 
reference to the right o f such ow’ner are o f no importance, 
and cannot in any respect affect the case;

Nor do I think, as wTas insisted in the argument, that a de- 
30 mand for the car, or a notice to the defendants that it did 

not belong to Mr. Dungan or to the Gape May and Millville 
Railroad Company, was requisite before a liability attached 
to respond in damages to the plaintiffs. !

A  demand or notice is only necessary in those cases in 
which the party sought to be charged came lawfully into 
the possession o f the property. That wTas not the case here. 
The defendants did not acquire, after they had delivered the 
car, any right whatever to use it or to its possession. From 
the time specified, their entire dealing with the car, from the 

40 beginning to the end, was wholly tortious and without the

I '
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least color o f right. I f  they were misled by Mr. Dungan or 
the Cape May and Millville Railroad Company into the be­
lief that a right was given to them to use this car, that is 
their misfortune. But the delusion or misconception o f the 
defendants cannot deprive the plaintiffs o f any of their legal 
rights, one o f which was to possess every article o f their pro­
perty wholly free from all use by others without their con­
sent. To which Opinion of the said justice the said counsel 
for the defendants did then and there, on behalf o f the said 
defendants, except. 10

And the said justice, under the charge and with the di­
rections aforesaid, left the aforesaid issue, and the evidence 
so given on the trial thereof as aforesaid, to the said jury ; 
and the jury aforesaid then and there gave their verdict for 
the said plaintiffs, and three thousand seven hundred and 
twenty-seven dollars and eighty cents damages. And inas­
much as thé said several matters, so produced and given in 
évidence oh the part o f the said defendants, and by their 
counsel aforesaid objected and insisted on as a bar to the 
action aforesaid, do not appear by the record o f the verdict 20 
aforesaid, the said counsel for the said defendants did then 
and there propose their aforesaid exceptions to the opinion 
o f the said justice, and requested him to put his seal to this 
bill o f exceptions containing the said several matters so pro­
duced and given in evidence on the part o f the said defend­
ants as aforesaid, according to the form o f the statute in such 
case made and provided; and thereupon the said justice, at 
the request o f the said counsel for the said defendants, did 
put his seal to this bill o f exceptions, pursuant to the afore­
said statute in such case made and provided, on this sixth 30 
day o f June, in Ahe year of our Lord eighteen hundred and 
sixty-six.

M. BEASLEY, Ch. Just.



Assignment of Errors. 
[Filed June 16, 1866.]

In the Court oe E rrors and A ppeals oe the State oe N ew 
J ersey.

The West Jersey Railroad Company

vs. > In error,
The Trenton Car Works.

Afterwards, that is to say, on the day of 
in the year o f our Lord one thousand eight hundred and 

10 sixty-six, before our Court o f Errors and Appeals in the 
last resort in all causes, as heretofore, at Trenton, in the 
county of Mercer, come the said the West Jersey Railroad 
Company, by Abraham Browning, their attorney, and say—  
that in the record and proceedings aforesaid, and in the giv­
ing of the judgment aforesaid, there is manifest error in 
this, that the declaration aforesaid, and the matters therein 
contained, are not sufficient in law for the said the Trenton 
Car Works to have or maintain their aforesaid action thereof 
against the said the West Jersey Railroad Company.

20 And also there is manifest error in this, that the charge o f 
the justice to the jury, before whom the issue joined be­
tween the said parties was tried, in the several particulars 
excepted to, as set forth and contained in the bill o f excep­
tions o f the said the West Jersey Railroad Company in the 
record and proceedings aforesaid is illegal.

And also there is manifest error in this, that the refusal o f 
the said justice to charge the said jury, as requested by the 
said the West Jersey Railroad Company, in the several par­
ticulars set forth and contained in the said bill o f excep- 

30 tions in the record and proceedings aforesaid was also illegal.
And also there is manifest error in this, that the several 

opinions of the said justice, declared to said jury on the 
trial of the said issue, to which exceptions were severally 
made, as set forth and contained in said bill o f exceptions 
in the records and proceedings aforesaid, are contrary to law.

And also there is manifest error in this, that the judg­
ment aforesaid, by the record aforesaid, appears to have been
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given for the said the Trenton Car Works against the said 
the West Jersey Railroad Company; whereas, by the law o f 
the land, the said judgment ought to have been given for 
the said the West Jersey Railroad Company against the said 
the Trenton Car Works.

And the said the West Jersey Railroad Company pray 
that the judgment aforesaid, for the errors aforesaid, and for 
other errors in the said record and proceedings being, may 
be reversed, annulled, and altogether holden for nought, 
and that they may be restored to all things which they have 10 
lost by occasion o f the said judgment, &c.

A . BROWNING,
Att'y o f and of counsel with plaintiffs in error.




