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I. APPM.IATE DECISIO}iS . ZNGtr,
*4446

Francls Zengel, rlohn Zengelt
arrd llark Connito , t/a
Ttre Silver Dollart

v. POINI PLEASANI.

Stanzione & stanzione, Esqs., by Joseph Sca11a, Esq., Attorney for Appellants
popovltch a nopovltch, esqs., UV O"ttflf S. Popowltch, Esq., Attorney for Respondent

Sin, Sinn, Gr"nnlng, Serpentelll and Fitzelrmons, Esqg., by Dennls J' Cantoli'Esq"
of Cor:nsel, Attorney for ObJectors.

Appellantst
CONCLUSIONS AT.ID ORDM

0n Appeal
vs

l"iayor and Borough Counell of
The Borou€;h of Poiirt Pleasant

Respondent.

Inltla1 Declslon Below

Hon. I,lllard E. Law, Admlnletratlve Law Judge

Dated: June 12, 1980

Written &ceptlons to the In1t1al Decielon
Respondent Couneil pursuant to N.J.A. C. L3z2-L7.6.

In his Inltlal Declalon, the Adnlnlstratlve Law Judge reconmends that
,,special condltlo-i"-("1-it"."gn't"l (rnucn are aet forth 1n the Inltlal Declslon),
lmposed upon the r.enewal of the eubJeet Plenary Retall Consuurptlon licens€.....b€
afflrmed.,, He alao recouuende that Speclal Condltlon (S) Ue nodlfied to provj'de
as follows3 ,,.....11ve entertalnment teyond 12:OO midnight shall be permltted on

Friday, Satu:day, and hollda:rs only." (The euphaals represents the recomaended

nodificatlon. )

Respondent talces exceptlon to any nodlflcatlon of Speclal Conditlon (g)
r1hlch per:ntts l1ve entertalnment after 12:0O rtdnlght on Friday and Saturday
nlghts on1y. It contende tbat euch modiflcstlon would only tend to exacerbate
tb- probfems r*hlch the restt'tctlon uae lntended to aolve. It urges that'rthe
resldente of the atlea are entltled to enJoy a qrrlet holtday nlghtt especially
lf such holtday nlght does not faII before a neekend. In thoee lnstances lt
1g really no different than any otber ueek nlgbt.n

Respondent firrther advoeates that, ln thc eveut there ls auch modlflcation
of thls Speetat Condltlon, that llve entertatrurent be permltted on the hollday
eve rather tban the hollday nlght ltgelf.

Received: Jrure 16, 1980

were flled on behalf of the
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IflndthatthlsAceeptlonhasmerlt.Ishal}thereforenodlfy
Speciat Condition-(e)-io ""11 ""-ioifor"t 

,A11 1lve entertalnment on the

premises ehall o""""'at 12:OO -iatt1eht each day of operation' Sturday through

Tlrursday, lnetuslve. Llve "tt"iiJitent 
beyond l'2:OO Etdntght ehal} be

permltted on ntdays, Saturdaye and hollday eves only.|'

I also shall nodify Speclal Condltlon (c) utricfr requires that the

Ilcensee shall reEove lltter t1ihl; tbree blocks of the llcensed preniees

before 8:OO A.M. of each nornlng follotrlng an evening of operation' I
consider that the requlrement tI remove lltter rdthin three blocks to be

unreasonable.

I sha11 therefore nodlfy tlre gald sn991al condltlon (c) to read

as follows: ,,(s) Lltter ls to be removed ralrrrn gl+P}**:l-:n" lieensed

premises before g:oo A.M. or eacrr-iornlng rortofrF-wening of operation"'

Having considered the entlre record hereln, 1ncludin8 the transcript of

testimony, the exSiblte, the IJ;i;i o""i"ro" below and the nritten Exceptions

to the said Inltial Declsion, i-corrcur ln the flndings and concluglong set

forth ttrerein, except as hereli"Uou" modlfled, and adopt its recoglendations'

Accordingly,itlsonthislEthdayofJulYrlgSo'

'RDERED 
that the acg.on of the Respondent, Maygr and.BorouSh council

of the Borough of point neasant, 1n irnposing. special condittons upon the

renewal of Appellantrs Plenary netaff Cons'$ptii" fi""tt"e for tne f9?9-80

Iicenge period as hereindbove modified with respect to speclal conditions

(c)arrd(g),whichaaidSpeclalCondltlonS'aSmodifledhereinabove'are
incorporatea :.n trre order a" trrot gh aet forth ln length' be and the sane

fs rtereUy affirmed; and it 1s firther

oRDmED that the satd speclal condltl-ons, as herelnabove urodified w'ith

respect to speeial condltlo"" iij--;q igt,.shari be and the-eane are herebv

made applicaUfe to the renewaf'oi suUJeei ilce"se for the 198O-8f lieense terrn;

and it is further

oRDERD that the appeal herein be and the sa$e is hereby dismissed'

PA(E 2

Jo€eph H. Lerner
Director

Appendlx - Inltlal Decielon Belor.
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FRANCIS ZENGEL, JOHN ZENGEL ' Z

AND I4ARK CONN ITO , T / A THE :

SILVER DOLLAR,

RESPONDENTS. :

APPEARANCES:

For the APPeIlants, Stanzione & Stanztone
(Joseph Scalia, Esq., aPPearing)

For the Respondent, Popovitch & PoPovitch
(oaniel s. Popovitch, Esq.r aPPearing)

For the Objectors, Sim, Sinnr Gunning, SerPentelli
and Fitzsirnmons (Dennis J. cantoli, Esq., of counsel)

BEFORE THE HONORABLE LILLARD E. LAW, ALJ

A-I Tax Map, Borough of Point Pleasant (81 x 11)
( photocoPY)

A-2 Letter dated March 30, 1978, addressed to Silver
DoIlar, rnc- from John DePoIo, construction official,
Borough of Point Pleasant. Re: Block 140 Lot I

A-3 Report of Thomas G. Dorrance, Engineering Acoustics,
Dames & l'1oore, dated October 8, 1979 (I3 Page document)

A-4 Transcript of Proceedings tn the t'latter of : t tQuOR
LICENSE RENE!.IAL OF THE SILVER DOLLAR TAVERN, OCtObET 9,
L979. Testinony of Thomas Grosvenor Dorrance

INITIAL DECISION

OAL DKT. NO. ABC 0164.8O

AGENCY DKT. NO. 4446APPELLANTS,

v.

MAYOR AND COUNCIL OF THE
BOROUGH OF POINT PLEASANT,
OCEAN COUNTY,
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A-5 Series of twelve (12) Photographs of Silver

Doll'ar and "o''oonding- 
area. e-5 ( a) through A-5

(r).

A-6 Letter dated August 9 ' Lglg' addressed to stanzione

& Stanzione from noaen S' Lightbody' Traffic Engineer'

CountY of Oceanr New Jersey

R-lPointPleasantPoliceDePartmentlncidentRePortsissued
f rom setpembe t 2 ' igiA t-hrough septernbel 3 ' I979 '

Re: The Silver DoIlar (55 Incident Reports)

R-2 Point Pleasant Police Department Memorandum'

To: Capt' Robert e' Cooler' Acting Chief of Police

From: s9t' Rayurond A' KeIIy
Subject:Mv,...,..o,,'---g/L/78throu9h1/23/79inclusj.ve

R-3 Point Pleasant PoIice DePartme-nt Memorandun'

To: Robert A' CooPer' Chi3l ot PoIice

iilTJ".lt';u*31ffi:i"l; I'\',trr,r, rhroueh s/6/7e incrusive

R-4 Borough of Point Pleasant' New Jersey Tax l4apr

sheet *I0,

R-5 .Site Plan of Property '"1d' Existing Building of The

sirver DolIar' RevisLd February I' 1979

R-6 ORDINANCE S 58? 'NOISE CONTROL" ANd A!'IENDED ORDINANCE

"NoIsECoNTROL""'io'i"gl'ofPointPleasantBeach'
Finalreadingandp.,,.g.Augustl,l979.

STIPULATIONS:

I. Special condition (f) I subsequent to APPeIIants'

re78-?s 1i;;;;; rene'ar;-;=-io"'-penfins before the

Apperrate;i;ision of sop"iiot court for final

deterrnination and is pt"iently stayed'

2. The parties agree that in the event the APPelIate

Division of Superior co"it finds in favor of

APPerrantsl itii"ir :iii renove its condition '(f)
fron its special conaiiions for APPellants'I979-80
license renewal ' (see ;;;; 5 ' Prehearing order ' t'larch

1980) .

lU t
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PArS 5.

Appellants appeal from an action of respondent Mayor
and Council of, the Borough of Point Pleasant, hereinafter
,,Council,' which on or about December 18, L979' approved
and lurposed certain conditions uPon APpellants' aPPlication for
renewal of their Plenary Retail Consumption Llcense for
1g7g-go. The matter nas transmitted to th.e office of Adninis-
trative Law for determination as a contested case Pursuant
to N.J.S.A. 52:I4F-1 et seq.

A hearing E novo was conducted on llarch 3l and April I,
1980 at the Brick Township t'lunicipal Court, Brick Town, New
Jersey. The parties were given full opportunity to be heard
and to cross-examine witnesses. Written summations and
replies were ordered and the hearing record nas closed on
!{ay 2, 1980.

The procedural history of the matter sub judice is as
follows:

In a tiurely manner and within the time sPecified by Iaw,
Appellants filed with Council an apPlication for renewal of
their Plenary Retail Consumption License No. L524-33-001-003
for premises located at 632-643 Ocean Road, Point Pleasant
Borough, Ocean County, New Jersey at which ApPellants conduct
their business under the trade name of The Silver DoIIar.
Council conducted hearings on the application for the license
renewal. on July 24r 1979r August 14,1979; September 11,1979;
October 9, L979; and November 12, 1979.

On December 18, 1979, Council approved Appellants' appli-
cation for renewal of their Plenary Retail Consumption License
subject to seven conditions set forth herein as follows:

rr r. * ( a) No less than two unif ormed security
guards are to be posted on the premises and
patrolling both the exterior and interior from
at least one half hour prior to the beginning of
any live entertainment, and iontinuing until at
least one hour after the end of all live entertain-
ment for that particular day. In addition, at
Ieast one uniforned security guard shall be posted
on the premises at the tine of closing, if the time
of closing shall differ from the end of live entertain-
Eent. lhis shall apply to aI1 live entertainment
beginning after 6:00 p.n.

(b) Security guards shall be posted at all
entrances to check the identification of alI custom-
ers to deternine lf aII customers are of lega1 age to
co nsuBe alcoholic beverages.
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(c) l'itter is to be removed within three

! ulocxs of the ticensea-pttiises before 8:00 'a'm' 
of

each srorning forlowin; ;;-;;ening of oPeration'

(d) windows "t: 
to be closed at all timeF during

the hours of oPeratioi' AII doors-sharr remain closed'

:::"'.:r":; "'.::"' il":"l IH:: : Ji ::::: " o!"'lI ;' :::" : 
"u 

o u s I v

oPen to-i"o"iat ingress and egress '

(e)Thesaleot.alcoholicbevetagesforoffpremises
oonsotnl'tt"-is prorriuited after l0:00 P'm'

(f) caPacity of the establishment is lirnited to

400 Persons ' es shalr
( e) 11, ^'^i::.:l:i'.:.:::;":.?""!nin:i:!i:" , sundav 

-

cease ;; r2 : 09 iiu?r,"r,rrive. r,i1"" "";-"ilainn"ttt 
bevond

through ThursdaY'- a

l2:o0rnidnight''trtuii-it-p"tt:'t't"lonFridaysand
SaturdaYs onIY '

4' AII of the aforesaid conditions shaII be effective

imnediatelY ' *r r "

onDecember20'19?9'APPeIf?tt:sfiledwith-theDirectorr
Divisionoi-et.oi.roric-gerr!t.g.-contro-t'aNoti"":fAppeaI
and an Appiication f ot- ;;;; and. in "lnnott :h:t".o^t' 

the

Veriried "';i;ioner 
or i;;:'i:"::t'i:il::t:::t'i;it*':#

::t*::?'ii::3":l'?!,'i;;;'::'^ii::i";;'- 
tliea Y:'n'!he

Division "i-oit"t'olic """"ttte 
control by Council'

r n t he App e a r 
- :::ii ":::",:l:"'" 

1:'." :i!.: :":::":? ".i ", -,
Beverase c""ttLI:-llli'. .o wit, "oniiii"i" 

(a) ' (f) and (e) 
'

conditions of aPProvar
be voided-";a tir"t "a ir,!lrli- 

t9ri.!^ii-ei"t't"a-stavins 
the 

-

enforc.."'lofthese.ffi.!.l.13""-!"ili"s:l"outcomeol
the epp"i-to the Di"r'j;;; i;'^l::nlii' 

Beveraee contror'

whereby =i."i":. conai.tlons (a) ttd-i;t; o"lI "::' staved

pendrins :i:' ;";.i11:?:i::"::lh:"tli; !,:i=t 
=i:;' 

:;' rii: r I an'l s

-rrot act to stay sPec La

A rrrirren-copy of .the'-"rli.t""t-t-gi"i 
ordet :ltered bv the

Direcror'r;;-i...ived.;;-;;;-"111i"-oi-opntrrants'attornevs
onJanuarv4'r980'*ttittt-;;o"ided;;;plttinentPart't:
follows;

arrrrt is, on this z?th 9"T :t December 1979'

oRDERED that tt"il"i"il"'-1lti'iiio" of the said

"p""l"r 
conditio""!"i-iil f gntv' be and the same
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are hereby stayed pending the determination
of the apleal, or until further Order of the
Dire"aot, and it is further Ordered that special
conditions b, c' d, e and I be and the same shall
continue to remain in fu11 force and effect.''
(EmPhasis in text)

Subsequent co APPelIants' receiPt of notice of the
decision by the Director of the Division of Alcoholic
BeverageControltheycommunicatedwiththeofficeof
Administrative Law to determine if ApPellants' Appeal had

been classified as a "contested case" and referred to the
office of Adrninistrative Law and that, therefore, that
office did not have jurisdiction to entertain any Proceedings
with respect to Appellants' reguest for a stay, APPeIlants
commenced an application in the Superior Court of New Jersey'
AppeIIate Division -

on January 10, 1980, APPeIlants filed with the Superior
Court of New ,f Lrsey Appellate Division, a Notice of Moiion
for Leave to APPeaI and for Stay Pending Appeal and in
support ther"of, ,a Certification of Francis ZengeI. At the
af oresaid time, Appellants also f iled a Notice of l'lotion f or
Temporary stay by a single judge of the APPellate Division'
on January 10, I980, the Honorable Robert A. Matthews,
P.J.A.D.,sittingasasingIejudgeoftheAPPellateDi'visicn'
ordered that special condition (g) be stayed pending appeal '
on or about .lanuary L7 , 1980 and January 2I, 1980, the f ull
part of the Appellate Division denied APPellants' apPlica-
tion for a stay. Pursuant to R. 229-g Appellants filed its
application before the Supreme Court of New Jersey which was

subsequentlY denied-

on or about February 8, 1980, APPelIants filed before
the Office of Adrninistrative Law a Notice of Motion for ad
interim relief to Stay special condition (S). Oral argurnent
;;-the Motion was heard on March 12,1980, Et the Office of
Administrative Law, Trenton, New Jersey. Subsequentlyr or
March 27, 1980, the Court by way of Decision on Motion
denied Appell.ants' Prayer for relief and the matter moved
forward to a de novo hearing.

It is ""*"n"a"u 
that Tlre silver DoIlar is located on

the south side of New Jersey Highway Route 88 in the Borough
of Point Pleasant. It is uncontroverted that, bY Borough
ordinance, no vehicular parking is perrnitted on either -side
of Route 88 other than approved on-Premises parking. Further,
that public stleets adjacent to The SiIver Dollar are limited
to parking on one side of the street or that on street
parking is entirelY banned.
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AtthehearingrespondentCouncilBresentedthreerrembers
of its Police DePartment ";;";";til::1'::"t:? 

tt;:tl:l;"In"'

i:;i.i"iill:::;:";:.:;.:'i;;: :l: ::;rl;;;r re1s' chier'r
police Rober."ol-ioop"r "aiiit"a 

thai rtt had not directlv

observedthebusinessop"'".io,,ofAPPelIants,histestimony,
over the ouiection of APPellants' coun;;i; relied uPon PoIice

Deparrnent ,r,"ia"r,. neporis f iled lV -""ti"us 
rnlmfel; of the

police depari*.r,.. (R-1) 
-; 

t""i., or il" filed Incident RePorts

in-r) Proviaui-!n" basis ror chief cooiti't testiT?"v' wherern

he indicared rhar rhe _"".iii.i"" 
tt -'n!=iii"ti 

poIlar created

suchproblemsas;exce"'ii"-;;i=",rieit-'-l*o"gpa€roDslparking
and traffic ProbI:tt'
thatlivet"i"rtainment':"t-pt""ia"9'?tTheSilverDollar'
upwards to t;;-i"iltta (2;;)-"oto*ooi1"s were in evidence on

"-rraaroundthepremitt:'";'t=t"t"ath;;'oDoccasion'the
::l:::"ii::'il:F *::::i::lli" :i" :: i ":" " 

:::::: 
"t: 

:;;'iI:I o'

esrablirnrn"r,il--r," tesliil.t that the n"ii"t department was rn

receipt of ;;*Plaints. of excessive no:..'"- i'o' ci.tizens who

reside in tt't itot"diatt -";;;;;oruooa'-oi 
tn" s j'lver DoIlar '

;i;! i : :'1 :::r ::F :"i:: "::ii:?:" ill' 
:::=n:l:"::'" i"" :l:l::'

of live roc'
that the "oiplaint"'ill:;;";-that 

tt'"t" was much shoutine

and yeIJ'ing Lv the nu.'oil;;u;;I.obiI; 
tires sgueating as the

:?:::l: *:";"x::'::'"i::"::::'lli'::iit*':;':::;:: 
?l"il?'"u

thar the problems gener";;;"uv tt,"' tii"tr DoIIal. were unique

:: 
" 
:l:." :::;" ;1",i:i ::" 

ji'::.!' 
I! tiil i; : :t'i': ;': :'"':;':i:' c h i e i

cooperre"oitt"e'"ath1t;;n;;t"itt':-ii"enseberenewed'however'
he furthet';;;;;;ended ti"i live lllo"it-u" banned rrom rhe

Silver DolIar '

The testimony of De-tective Robert M' Carltotlr a patrol-

man pr5_or ro November, i;;;,-in91c".!i-tnat ne h?d observed

the"ttiv:'iiesof'n"-1i'i";;Dorrar;;"ioti"etimeontwelve
(r2) to 

"iitt"-irsl 
aiiie!ent ot"""f o"= ' He- stated that '

sub s e qu ent' il- i' s- c ro 
" 
i;;;' ;; 

- 
n:1.. ::; :;:::tt';}" ;"':" ll::.

parrons yerii"g and screaming ' Irot=tr"=;;';-t;!:::s ref t the

mobj'Ie t";i;;;'and t-itit-"nulalins ^ 
as the Patronl

area for ; period oLfiitt"i (r5) 't; 
twentv (20) minutes

on each o""-tsion' Ht ;;;;;;iea -witi 
i"ettb to- a series of

police rnciaent R.p?rtl=i"-i.a 1:'r'31 i"i*"t" !h: Period

of septernber 2' le?8 tiu"lui' 2s' t!ti-;;; which included'

*t*,?l*; ;::l::;l'" it.ril:li=:i::- :il;il'' :?i:::';""i:::"'
staf f member ' disorde'r-v-Persons ::;:;!; nl3l'3'"?lnt"3ll:""iie '

and an t"..*icated -t1t lying acrotl."'nlr.iII-'""ie carled
(R-r) ""'ilttiii"a 

r"tti"r tuat the police were



HNJLETIN 2416

OAL DKT. NO. ABC 0154-80

aPProximately twelve jI2) times by 9tt neighbor with regard

tonoisecomplaintt'-ho''"t"t'hefraanoaiiectknowledgeof
a finding tilt the alleged noise was disruptive'

PoliceofficerDouglasJonestestifiedwithregardto
his use of a noise measuring device ' which he learned to

operate by attending a two (2) day workshop in l9?8' He

testifiedthatheusedthenoisemeasuringdeviceonthree
(3) occa=io"t' "fl 

of which were at or adjacent to The

silver Dof r';; ' 
-"" testiiiea that he vtas iarnil iar with the

Borough,s N;;;e contror 6tiinur,"" wnili-ptol'ided noise leveI

standard'ro'-l.sresi.dentialandcommercialareasasfollows:
Residenriar zones bet'n"tn-;-;:T-.-i:u to P'm' a maximum of 65

decibels; Residential zones between IO P'm' and 8 a'm' a

maximum of so decibers' 
";;^;;t:1i:'"onts at aIl times 65

decibels' (R-6) Officer Jones testified that on August I0'

Lg1g, b€tween 1O:25 P'n'and 11 P'm" h€ set uP and used the

noisemeasuringdevie:otBrownStreet'aresidentialzone
at the rear of The Silver Dollar' He testified that a band

was playing at The Silver Dollar at the tine and that the

noisemeasuringdeviceindicatedareadingoffifty-four
(54)decibels'forwhichasummonswasissuea'however'it
had not been heard as oi tt'" time of the herein hearing' He

testified that on septembe'- 2, i-glg, b€tween rr:30 P'n' and

l2:30 a.m-, he again used the noise measuring device in the

vicinity of The SiIver DoIlar' He testlfieU-tli: the first

readingoccurredatthecornerofBrownStreeiandDelawa:e
Avenue with a reading of fifty-thre. isll decibels' The seccnd

readingtakenonBrownStreetindicatedareadingofbetween
fifty-four (54) to s:,xty-iao) decibers while the third readrnqt

takenonBrownstreeti.nai'catedareadingofsixty(60)to
sixty-tirree(63)decibels.HeteStifiedthatthefourth
readin$r which was taken at the west door of The Silver

DoIIar, indicated a t"iJi"9 of ninety (90) decibels' He

statedthataSummonshadbeenissuedtoTheSil.;erDol].ar
for an alleged violation oi the Noise ordj-nance, however' the

matter had not been disposed of as of th:-1:::-:t the hearins'

officerJonestestifiedthatthenoisemeasuringdevicethathe
used did not have the ".p""iav 

to filter out other noises such

as automcbile traffic' etc'

t4r ' John DePoIo ' Construct'ion Of f icial and Building

Inspector for the 
"otoiet' 

i"tt:li:d that The silver Dollar

was located on ProPerti'"ti"tffi:1 commercial and that the

ProPerties isrmediat'eIy adjacent to and behind The SiIver

DoIIar were classified *-i and R-2 residential' with

regardtotheoccuPancvroaaligritforTheSilverDollar,Mr.
DepoIo testified that i.r" characterized the establishment as

a "night club" and tnai-fre first determined the occuFancy
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tobe?50Persons.HestatedthatherelieduPontheBuilding
Of f j.cials and Code Adrninistrators ' Inc ' ' h€reinaf ter "BOCA"

code, to determine the ot"l'p""cy -f 
or -Th" 

Silver DolIar '

subsequent ao-ii. instaIr.ti"" "r 
a fire sPrinkLer system

and additional egress to the building, t'lr. DePoro increased

the occuPancy foia Iirnit to t ' 350 occuPants ' (A-2) He

testified that he believed that the original determinatlon

of ?50 was what the ottopu""V Ioad fimii should be for the

establishment '

CouncilPresentedfourcitizenSwholiveintheimmeoiate
vicinity of ,i"-iir.r"r Doii.i-for testimony' Although the

testirnony of titf indivia"ti-variea with regard to the

issuessjjdice,a='**"iyofthetestimonyindicatedthe
objecrion "o 

ff'"" oe Ii;'e .ia.tt"inment bt APPeIIants and

itsconcomitentproblems.Thetestimonyindicatedthatno
majorprouterns..*i"t"au"t",."itheneigiruorspriortoJuly,
LiTT,dtwhichtimethe,,i.o'eoftheop.'"tion-changedfrorn
a bar and package gooq" to-i Nite CIub litn bands and live

entertainment. it'tieafter' the citizels testified' they

exPerienced problems with'noise from The Silver DoIlar and

its Patrons prior to oPening ' during the period that the

bandS PIayed and subseque;;-i'. closing. 
-tr'"y comPlained of

noisecreatedbyautomobileswhichoccurredbeforel0P.n.
and subsequent lo 2:30 a.m. and assert;d that the automobiles

wouldcruisearoundthe''"igii"rhood.seekingavailab}e
parking sPaces ' They "otiill;ta 

of Iitter strewn about and

some Fatrons urinating on the Iawns '

ResPondentCouncilarguest.hat.:h"actionofamunicipa!it.v
is armored _with a pt.",r.i.i"i-.f validity and that the

statutes and case law ir";"-;;toia"a uroai Powers to a municipal:ty

to impose restrictionr rrpin a Iicensee to lrevent the continuance

of a nuisance and to pt""erve an area from the adverse

impact antt-" Iicensed premises may create' N'{l!'A'33:I-

32i e"':""1. Ir =Fii*teg-Y' 

-;lii"'', tU"W,ff^
ffi
EEerEsg:-' ^:"::'.*-?:"H";-;"i-ln" eired compraints aeainst
testimony of its witness - ,-- -: 1 r,,'tier .tqtls that the
F:Xl:'":"il:'"i;:;i]'."";;tt rurther arsues that the

Director of Arcoholj'c """tiliI-t"l:::l.l"l 
uphel'd municipalities

to impose sufficient reasoi"Uf" t:::::ints uPon the oPeratlon

of a Iicensee l'o-i""ott that the municipal desires are not

frustrated and that the 
';;;e 

ana quiei- of the neighborhood

is insured ;,::tl::i"r?'::;t"::1. ''
iittlil'"1"it 228 ' rten 2 i Emerson '

Limited v- crnnaffi :"ii::l: 11u'or: l::l i: ffiinues

:"1::::":;.'i'::;'::l'i?1.'"";' :":""t" e""'
v. Paursbp-re,-;;iretin 2256' rtem 5'
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Appellant, Prancis ZengeL, testified to the manner in
which the owners of The Silver Dollar had made alterations
and,/or improvements to the physical facilities of The Silver
Dollar for the purposes of safety and to reduce the leve1 of
noise which rnight escape the premises. He stated that
during its reconstruction in June and Ju1y, L977 , the building
nas insulated on its interior with a fireproof acoustical
ceiI5.ng, acoustical siding, and a heavy curtain installed at
the south side of the buildingfs interior. He stated that
the owners installed a sprinkler system and various fire
doors upon the recommendati.on of the Borough's Building
Inspector. He testified that the owners had also installed
an exterior vestibule at the buildint's maj.n entrance to
reduce the noise escaping from the premises, however, it was
subsequently ordered removed by agents of the Borough as a
non-compliance structure.

Appellant Zengel testified that the olrners of The
Silver DoIlar had contracted to have sound p!essure leve1s
(noise) measured by an independent consulting firm. Mr.
Zengel stated that he was not advised when the measurements
nere to be conducted, however, that such tests were conducted
on the night of Oct,ober 4, 1979 at four (4) locatj.ons in the
vicinity of The silver Dorlar between the hours of 9z4s p.m.
until 12:10 a.m. He asserted, that a musical group which
was representative of the type of bands employed at The
Silver Dollar lras perf orni.ng on the night of October 4,
L979. Appellants offered into evidence the report of the
noise level measurement, hereinafter ,,Do!rance Report,', (A-3).
lie-also stated that the former manager of The silver Dollar
had attenpted to monitor sound escaping from the premises
and that on one occasion had required a performing band to
reduce the volume of its amplifying system.

With regard to parking for automobjles, AppelIant
Zengel testified thar there were fifty-five (55) ro sixty(60) on site parking spaces at rhe silver Dollar and thai
the owners had attempted to make arrangments for off-site
parking for its patrons, however, there existed a Borough
zoning ordinance which precruded them from doing so. rn any
event, he testified that the Borough's Building rnspector
had set the occuFancy lislit of 1,350 people. He stated that
the establishurent has had as many as l,2oo in attendance
with a popular band perforuring. He testified that the
owners could live with an occupancy rate of eight hundred
( 800) patrons in attend.ance at any given tirne f or f our {4 )nights per week.
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llr ' zenger compared The silver -DoI 
Iar gross receipts

for the riuriied eerill;-n;;;'-;l':11 l"l="e"""t to council's

imposirion oe its speci"i condition" ^i;- 
oecenuet: ' 

I919 ' 11e

testif ied that the o""t" ;";;;i!:d ^1;; ';;o ror tl" rnonth or

February :.gig as .o.r"r.i ;;;;- s2L,-OOO ior the "-"T" 
month in

1980. 'He =t"ttl tntl i"-""t"i ' L91-9 i"Posits -of s45 ' 000

ne!e made, while in'o"t"rt^'-i;;;' i33'-oo6-*"t 
deposited' He

testified that the t*pt"="t for the "titOlishnent 
were Iess

in I98o o""to"" The Silver Dollar *t"-op"" onlV t:o (2)

nightsPerweekas"o,op"ilu-t'itt'f?l;iornightsperweekir
the same *o"ir" in re?e]'=i'-;:;:::ll*'il"i'::: !:i::it!i:"
iu;i;*:l::':;';:-;:'::":'.':"::liil";;;-*"'x 

and i j ve rock

bands ror'"iaiv mat'"'l'l--lt"':i:::;;::: :l;ni"'?l"ui::::'
were not =-"Il""tr"r 

during the "t""l';;u"' rock band matinees

n:"::i;,i;:":tl;l',::;Tl:il;:'l;,?:;;;;'"u'r': 
he ano'Lhe

other owners-eacr, work"i-li-ri" sirvl;-;;IIar between twentv

(20)and.i-",,.v-fivelzithoursPe'-*."x,however,theydj'c
not draw a salary t::--:;:tit-*otx-' ttt-testified fur"her'

thathehadnotrecei""!-treturno''-nisinvestmentof
aPProxitttl"-iroo ' ooo =i"te he u"""ott a Partner in r'he

enterPr i se '

Mr' Zengel testified that The Silver DoIIar employs

rhree (3) security ?t'?:dt 
io-"ia with the disburt:*:nt of

irs patron= ;;a-tit"l it' tr"o enprovs il individuar to

policethe'iiiui-i"the"-tli"litot'rhesilverDollar'
APPelIants aver that the New Jersey courts have found

that rePorts "'u-records 
*"n. in "onn"Iilo,, 

with Iaw enforce.

menr are uoril"!"-i""ora""iiir,i'rh: 
rl"rl"n of !l: business

record "t.tutl '.1.: : r::;;i;.i??.- ,iii ,t'":'":::=
::::;i"i.;.l?ln!;",#:;*.:='::,::nn:;"l':!].n"
hearsay rule-.',,i""= ttrere-is some'",iio.'i. "r :'::t,worthiness

conrained in ;;" porice ;";;'!i' ,-11";fi:"rffi
t!;:i:i!l, "ili"i.j#.,"tt i.ffi-"fr''notor vehi" t: 

-
the court nr

accident i"-iii"t' a pedet;;;;"-tl:-struck bv a truck' rn

which rhe,.po,.,i, l:"ii:::":i"il.tl;";;,1:i'::?.':'.:::.
oiii"tt in Pursuance ot
wasfiled,"".ii".ieeur"'..."]oise.orbusiness,couldbe
received in evidence as "-i''"iness 

record' -TltI -argue 
that

?!h":'=?:':'?t; ffi;-l::::?:r t:ii;:i'lli::';!::i':: 
"lnl?'"

ffi-oa-sate t'^51::T::' have rone n. il-ln"t ror- a bus ine s s

contend tt'"i'-oot cour!t l:'::":::tt'i=i';.i 'atisfv 
the follow-

record to ;" "Iiissibre 
evidence i't ':;: ;";;;;; "Lot'" 

of

ing criteria' (r) it t""i'il-i"a" in the regurar



PAGE 13.

business; (2) it must be prepared Yitlin 
a short time of

the act r condition r or "t"-"i'- 
l"""ribed ' and ( 3 ) it must

contain a'ot'l;; "i 
i"fott"iio" and method of preparation

thatjust:'ei..='"'!""!i::;_i:::":i:.?;:;.ffiu,,ffi,Hffi,:F*T+iiiii:rn.^rr=f c have mandated that' the
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6 , 5I I.J. 4q" (rTegro 
T. I97?)

ff;--;=:';'-rs6 N'J' SuPer ro? (c

APpeIlants cite state v' -Y9999: l:I 
N'J' supef

(I974),whereinthecou::ffiu,lliuol;:l":;"::.'""

ffi"l":; ::: :l'.;"":i=::::i:-::::,'l:u::;I,;"i:":"
G6Trnarrt be l't"a"t a 'uo"I'it"" duty'! to supply honest

inf ornation .o-!r't entrantlll--tt* -9I'relecki ' 
rl0 N ' J '

super 14, 20,22 (+eP'gL:' rg76ils"" arsc sia-'e v'

iliffir , 46 N.!__:_ s6;sr*5ir-irs66), s€rj-rs dEnied sub nom'

i#i=" =T*";iii, ;iB:;F;::;rl:TF::;1"*F'"' =

Gardner, )r !

llSliil.'n;'"";:.:;: ++;;;-"o"" round that since an

o\dner of a guiTEo origt".iii r"pot."a it storen to his

IocaI police department ,?;-ura"t no auly to make a truthful

account of the ?acts ' t""iirnony- ftol-a firearms exPert that

he found the seriat number of the gun listed with the

nationar "otp"i"t 
was i"tirnitsible under the business

records acr. Apperlants.conrend thar as in tl:^:"I):tt ln

McGee, gr:pra,--;;t ma jotttt"Jl' il:-t":t"" rePorts in the case

sub judice -:"te 
based on ttttements of third-Paltl:es made to

a porice orricer' rhev t;;;; th?: tl" third parties who

related compiaints and otner incj.dents to the police officers

nere not under a duty to tntk"-t truthful account of the

facts and that an absence of trustrroraii""tt and veracity is

estabrished by some of the incident t"p"tas themserves' (R-r)

They assett that. almo"t.o""-tt"f f of tt't police incident

rePorts adrnitted into ""il"i"t 
involved noise comPlaints '

with over g5r of the .o*piaints (25 of 30) from the same

four residePcesi *' the ;;;;;t residence' the Mccarthv

residence, .ffi""'otot'it"tt iesidence ' and the castaldo

residence. From these four residences' they observe' only

one resident (t'tr ' A1f red ionger) thought the "prob1em" was

so serious that it' warranted corning to the hearing to

testify.Theothers'appellantscontend'freely'andoften'
telephoned the police' hol ever' were not so wj'Iling to

rePeatthei;atiegations-unaeroath.Theyarguetshattwo
facts uray be inferred frot it'i=' First' that the whole

neighborhood (which consists of over 3O residences in tllq

immediate one block."tt") does not consistently find The

silver Dolrar to be a disturbance' a: four resident neighbors

and the ResPondent would ;;;;-one believe' second' the

inverseofLu.first,ttrat-rnostofTheSilverDollar.s
neighbor" ao--iot f ind arr.. ia" busi"""t is at all disturbing'



BULLETIN 2416

PAG 14

OAL DKT. NO. ABC OI64-80

APPeIIants argue that while it is a common Practice of

hearing offi'ceis t; adsrit aid consider hearsay evidence in

an adnini,tt"i'''i"-!1"ttiat:i,^ 'an adsrinistratlve Pros€Eea">' -- ' 66. piv. 19?5), our
i'i.'l?-t.-ill'i, li8 N'r' super ' 2L7' !ry;i"=""I=to' must

ffi ,L""t"t_ :? T 
" 
ll r" ll l" I lll; i ",,. e v i d e n c e a n d

not on hearsaY alone'

Appellants recognize that th:^:i?:sition of conditions

on renewal or a ii""""t is an aPProPriate method of insuring

conpliance w:,ti ;;;;i;"holic beverage I'aws ' Bel$ar v ' Div

or A.B.cr, 5o'l-J=s+F'-a;t tiit, -giv': 
lesB) ' ttrev assert

that such actiffith" ttrii"Gfiit!-Eust be reasonable and

thar its action is unrea=;;;;i; if the 90a1 is not lesitimate

or if ttle means chosen to "ffect 
it are not reasonable '

Respondent,=';ir.s"a goal i"-"riurinatiin of various problems

alleged to exist because "?-ot"tilant's 
business' These

alleged Probi;;s include loud noise t"l music ' heavy traffic

and park:'ng violations' ;;;; contena^that the goal of

elirninating such problems is'regitinate only if such problens

actuaIlyexist.APPellant._.,'"'tthattheLvidencepresented
byRespondentdoesnotesi.ablish.r."..i"problemsexistand
that the testimony Presented by nespondent' for the most

part, uEs either exa99et";;;'-lr"teriable or untrue' see

surf virra, rnc., =tZ+,tEe]iiili-y.-l-'t"voi 
a"a eoto"on c"""cir

Item 3 '

APPeIIants are also aware that the Power' to-::?"tut"

thefield'otii.o*icatingiie""i'-i"witt,inthepolicepower
of the state ' "'""*-" = ' "erli- 'gg-"-erg";b-ee"l:it;t"*t:iql:tte,f the State ' -must 

be

;; 4?4 .(re62) . rhev iI:;'.;:-;;;"1""1.i"-". thar arrhoush

ii:T*::: ;:";:it;l":i:i-:il!t:li'i'"ll:; ;; acquires'!hr'ueh

his inve"ttrl""t an interest ttiat is entitled to some measure

or protection ' " - -"sr.=""*ii;ilii-i-f 
i;;i!;i:t:::' -;' t"i?::::'of Protectlon.'' horder ot a

i:,H"f i,ffi i "i" ili::;: ; "::t-:::',::: :i:' 
"-"'

ffizz (ApP- oiv') )

In conclusion' APPeIIants ask o1ly for fair treatment'

They contend it'tt fair tttlirnt"i would ue given if the

objectionable conditions'"it-:ith::-::t 
aside or modified'

with a modificttio" arrow:'i! IlYt ^::lI-on 
Holidav eves and

on four nights Per week' i""Iuding-Friday and SaturdaY'"

qntir 2 a-B' with an otto;;;;;11;it'o; iot ress than 8oo

persons on "o.t 
nights aot-.ii'o"-epp.llants' business to

survive. They assert tf'"t-tt'i" toott can so urodif y the
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restrictj.ons as there is ample authority for the ProPosrtron
that the Director can modify conditions imposed by a l-ocaI
authority where there has been abuse of discretion on the
municipal leveI. Lvons Farms Tavern v. Mu?icipal cour's of
elcoholic eeveraqe@. 4 _4 

(1975) ; Fanwood v '
ffi4 (1960). Additionally, ApPellants argue
that where suEtr an abuse of discretion exists, the Director
may grant such relief to take whatever action is required to
correct the mistake or the ProPriety of the municipal issuing
authority Peter, saul and Mar Inc. t a The New RiP Tide v

Mayor and Council of the Borou h of Point Pleasant BulIeti.n
2266, Item 2.

Based uPon the testimony adduced at
documents received in evidence, together
hearing submissions !eceived from counse

l. The APPelIants, Francis Zer.geL, Frank zengel and
Mark Connito, t/a The Silver Dollar, sought to renew a

Plenary Reta:.I Consumption License No. L524-33-00I-003 fcr
prernises known as 632-634 ocean Road, Point Pleasant, New
Jersey.

2. Public hearings concerning the renewal of the
Plenary Retail ConsumPtion License for APPeIIants were
conducted on July 24, August 4, SePtember I1, octobet 9,
November L2 and December 18, L979, at which the aPPIicant
and the objectors were given full and anple oPPortun:.ty to
present their respective positions to the local issuing
author ity .

3. On December 18, 1979, the respondent t'layor and
Council of the Borough of Point PIeasant, renewed the
license with seven (7) conditions, recited ante.

4. The Silver Dollar is
Iocated in a commetcial zone
borders a residential zone.

the hearing, the
with the post-

I, I FIND:

a commercial establishnent
which is adjacent to and

5. The Silver Dollar is open all
young clientele during the evening and

year and services a
night time hours.

6. Under the o\.rnership of Appellants, The SiIver Dollar
has undergone exterior and interior physical improvements.

7. Appellants have made efforts to control the sounds
which emanate from the establishment.

8. The Silver Dollar is located on New Jersey Highway
88, a busy thorofare which does not offer public transpor-
tation to those individuals who patronize Appellants' establish-
ment
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g. The Silver DolIar Provides on-site parking sPaces

for fifty-five (55) to si'xiy (60) automobiles and there is

no apProved oit-;it" parking for the establishment'

lO- The Silver Dollar has had

in attendance during the course of

ment.

as many as I ' 200 Patrons
;-ti.gi" nights entertain-

of parking Problems bY

to traffic congestronar is a cause
ss r and addsIt- The SiIver DoII

the nature of its busine
i; the neighborhood'

L2- Patrons from The Silver DoIIar cause late hour

noiseandobj;;tionablebehaviortoot"'-tiwhenleavingsaid
establishment, which u.r,".,]or_interf ers with the Peacef uI

occuPancy of the residents in the immediate area'

I3. Thete have been no prior disciplinary Proceedings

against The SiIver DolIar'

I4.communitysentimentfavorstheSpecialConditions
imPosed bY Council '

rs. speciar condirion (f) "capac:rv "1. :n:-:::abrishment
is Iimited to 4oo Perso"'""';'; now lerore 

the ApPerrate

Division of lt-tp"rior co"ti f ;; f inal determination '

I6. The Special cgndj'tions' as set forth by Council'

wiII controf t-he as soc iatea problems of traf f Lc ' noise and

I itter .

The cruciar issue in this aPPear It whether the action

of councir in imposins tn"'"il';;i-:::i;tiot= for the renewar

ofAPPe}lants,pI",,"'yretaiiconsurnptionlicensewasreaSonable
under the circurrstances P;;;ented' rI'i; clearry estabrished

that the et""i-;i denial t;-;; iiconoric beverase ricense

resrs in rhe ;"rr,a discretion of a.:i:jt in the first instance

and, in ordet-t"- ptevai:'-oi this appeal' APPelIants $ust

showthatthe"".io,,ofcouncilwaso,,i"as-onaure.andaclear
"io". or "o"i li""reti"".";1;;E.;i;E;;r=;:-;t;f i;tgi
ei;;'rgl, c??:';:ii.:'.trtC',liozf,tir6G-t' there have

ffi i p i I "#e 1 
o.. 

" 
d 

I : : " 
":?. :" ;:.:r.t-il 

I ill' l.
lih.i:ili,:l;:,":il*l:iiiil'3ii i"i';.'""; '""' '"" ' "'lli"i'"i"ii"ii"tt" 2215' rtem r')
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It is further observed
interest of the licensee is

I HEREBY FILE With thE
Alcoholic Beverage Control,
Decision in this matter and

PAffi 17.

that atthough the financial
of secondarY imPortance to the

1955) established that:

Director of the Division of
JosePh W. Lerner, my Initial
the record in these proceedinqs.

public welfare, g|gfg v. state, 43 N. J. s ' 277 (APP '
Div. 19 57 ) , the Court j'n the
3-o-lr..l. super.462 (APP. Div

i,For Lakewood v. Brandt,

"An owner of a license or privilege acqutre
through his investment therein, an interest
which is entitled to some measure of Protectionrt*'fl

Havingcarefullyreviewedtheentirerecord,IcoNcLUDP
that the decision of the issuing authority to impose special
conditions (a) through (e) was ProPer and a reasonable exercise
of its authoritY-

I CONCLUDE that Council's sPecial condition (S) shaIl be

rnodif ied to Provide as f oIlows:

"***Live entertainment beyond L2 midnight'
shall be permitted on Fridays, SaturddYS,
and Holidavs only-" (EmPhasis rePresents the
Courts' modification)

Accordingly, it is oRDERED that specj.al conditions
(a) through (e) imposed uPon the renewal of the Plenary
RetaiI Consunption License of The Silver DoIlar, License No,
L524-33-OO1-003, at premises 623-643 Ocean Road, Point
Pleasant Borough, New Jersey be AFFIRMED and that special
condition (s) be Modified as set forth herein, ante.

This recommended decision may be affirmed, modified or
rejected by the tread of agency, Director of the Division of
Alcoholic Beverage control, who by law is empowered to make
a final decision in this matter. However, if the head of
the agency does not so act in forty-five (45) days and
unless such time Iinit is otherwise extended, this recommended
decision shall become a final decision in accordance with
N. J. S. A. 52 zL4B-I0.

Joseph H. Lerner
Director

ffi


