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1. FATR TRADE - NOTICE OF NEXT PUBLICATION,
o | Aprilvso 1941

The next official publication of minimum resale prlcesg pur-
suant to the fair trade rules (Regulations No. 30), will be made. on
or about Monday, May 19, 1941, New items and changes in old items
must be filed at the offices of this Department not later than

~Tuesday, May 6, 1941, A -

‘Notification of the proportionate share of the aggregate
expense involved will be made to participating companies as soon as
the pamphlet price list is mailed to all retail licensees.

E. W. GARRETT,
Acting Commissioner,

2. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - DISCREPANCIES IN COLOR,
- ACID AND SOLID CONTENT - BLENDED WHISKEY IN A BOTITLE CALLING FOR
STRATIGHT WHISKEY - APPARENT TAMPERING BY CUSTOMER WITHOUT LICEN-
SEE'S KNOWLEDGE - LICENSEE FOUND GUILTY OF POSSESSION - NO
SUSPENSION IMPOSED.

In the Matter of Disciplinary
Proceedings against

)
)
DOMINICK DiR0OCCO, :
459 Valley Street, ) CONCLUSIONS
Orange, N. J., ) AND ORDBER
)
)

Holder of Plenary Retail Consump-
tion License C-4, issued by :
Municipal Board of Alcoholic
Beverage Control of the City of
Orange.

Samuel F. Penza, Esq., Attorney for Licensee.
Richard E, Silberuan, Esq., Attorney for State Department of
‘ Alcoholic Beverage Control.

Cﬂarge was served upon licensec, alleging that: .

"On or about October 14, 1940 you possessed an
illicit alcoholic beverage in that one bottle
labeled 'Four Roses Rye A Blend of Straight
Whiskies', found in your licensed premises,
contained an alcoholic beverage which varied
from genuine samples similarly labeled used
for comparative purposes, in color, acid and
solid content; in violation of R, S. &3%:1-50,"

Licensee pleaded not gullty.

On October 14, 1940 an inspector of the Alcohol Tax Unit,
Bureau of Internal Revenue, seized upon the licensed premises an open
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quart bottle, containing about eight ounces, labeled "Four Roses

Rye A Blend of Straight Whiskiss." . During the course of his inves-
tigation the inspector examined 17 other open bottles, none of whick
were seilged.

Chemical analysis of the contents of the seized bottle
showed that the contents thereof had a proof of 88.8; that the
solids were 248 grams in 100 liters;. that the acids were 20.4 graus
in 100 liters, and that wmost of the coloring was artificicl. Chem-
ical analyses, made by the chemist of this Department, disclose that
genulne samples of Four Roses A Blend of Straight Whiskies vary in
proof between 89.9 and 90 proof; that the solids vary from 160 to
198 grams in 100 liters; the acids vary frow 60 to 65 grams in 100
liters, and the color is all aatural color. -A chemist employed by
the Alcohol Tax Unit of the Bureau of Internal Revenue and the
chemist employed by this Department testified that, in their opinion,
the contents of the seized bottle were not genuine as labeled.

P.L. 1989, c. 177 provides, among other things, that any
alcoholic beverage in any bottle shall be deemed prima facle an
illicit beverage where the container bears a label which does not
truly describe its contents. Hence, a prima facle case was estab-
lished against the licensee.

- Licensee testified that he and his son-in-law Michael Pepper
are the only persons employed -on the licensed premises., Both the
licensee and his son-in-law denied, under oath, that they ever tawm-
pered with the contents of the seized bottle.

The licensee further testified that, on an afternocon shortly
before the date of the seizure, two unknown couples entered his
premises and sat at o table in the recr room; that at thelr request
he brought a quart bottle of Green River Blended Whiskey, more than
ong-half full, and the seized bottle of Four Roges Whisksy, which
was more than one-third full, to the table in the rear room and left
the bottles, together with a bottle of ginger ale and glasses, on
the table; that he then returned to the bar and was unable to see
the teble in the rear roow; that about an hour later he was called
to the rear room and, computing that fourteen drinks had been taken
from the Green River bottlc and two drinks frowm the Four Roses bottle,
charged the party $2.80 for the Green River drinks at the rate of
20¢ per drink, and 60¢ for the Four Hoses drinks at the rate of 30¢
per drink.

From the testimony of the licenseeg, an inference may be
drawn that the customers consumed the entire contents of the Four
Roses bottle and then refilled said bottle frow the contents of the
Gre=n River bottle, thereby nuking 1t appear that they had consumed
the cheaper whiskey instead of the nors expensive wiiskey. In gen—
eral’, an attempted explanation of this kind carries little weilght.
An attempted explanation that a customer tampered with a bottle has,
in many cases, been given no credencs, However, theres are certaln
facts herein which lead me to believe tinat the licensee and his
son-in-law are telling the truth. Analysis of the contents of the
scized bottle agrees in marked respects with analyses made by the
chemist of this Department of genuine samples of Green River Blended
Whiskey, as appears from the following comparison:

SEIZED BOTTLE ' GREEN RIVER BLENDED WHISKEY
Proof 88.8 Proof 89.0 :
Solids (p.c.l.) 248 g. golids (p.c.l.) R285-275 g.
Acids (p.c.l.) 20.4 g. - Aecids (p.c.l.) 18-21 g.

Coloring - artificial Coloring - artificial
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The only persons in charge of the liecensed premises swear that they
did not tamper with the contents of the seized bottle,'both’of them
testified that in their section of the city Four Roses is a slow
seller and the licensee testified: "I don't sell a bottle of Four
Roses in three or five months." It appears also that the licensee
has held a license since Repeal; that he has been in business at the
same address since 1915; has never been previously accused of any
violations of any kind. The Hearer reports that he:is satisfied
that buth the licensee and his son-in-law are telllng the truth

Oon81aor1ng all the nv1dence, I conclude tﬂdt the seized
bottle was refilled by the unknown customers without the knowledge
or consent of the licensee or his sole employee. This is not a case -
involving a refill by an employece, in which event licensee would be
held fully TeprhSlbl@ for the. acts of his agent. I am:bothered by
the failure in this case to exercise more caution in supervising the
access of strangers to llquor containers. In view of the licenseels
previous clean record, however, I snull resolve the benefit of doubt
in his favor.

Since mere possession of illicit alcoholic beverages con-
stitutes 2 violation of R.S. 33:1-50, I find the liecensee guilty as
charged. Under the circumstances, no other penalty will be imposed.

L. W. GARRETT,
Acting Comm1sulon“rn

Dated: April &0, 1941.

. DISCIPLINARY PROCEEDINGS - SALES OF ALCOHOLIC BEVERAGES DURING
PROHIBITED HOURS - 5 DAYS!' SUSPENSION, LESS 2 FOR GUILTY PLEA,

In the Matter of Disciplinary )
Proceedings against

CARRIE NEIDENBERG,
266 larket S8t.,
Newark, N. J.,

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consump-
tion License C-190, issued by the
Municipal Board of "Alcoholic
Beverage Control of the City of
Newark.,

N N N N’ S~ N

Carrie Neidenberg, Pro Se. _
Abraham kerin, Esq., Attorney for the State Department of:
Alcoholic Bavkrag9 Control.

The licensee has plcad»d guilty to the charge that during
prohibited hours on Thursday, March 27, 1941 and on Sunday, March 30,
1941, she sold alcoholic beverages in her licensed premisess in
violation of Newark Ordinance No. 3930, adopted December 21, 1958.

The VlOlﬂﬁlon occurred as the result of the sale of three
Dottlﬂs of wine and several drinks of alcoholic beverageés to an 1a—
vestigator of this Department by a bartender on the premises.

"The llcensee does not reside on the llcensea premlses and
maintains that she knew nothing about ths sale. -The licensee 1s re-
spornsible for what goes on upon the licensed premises. The license
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is hers. 8o is the business. ©Ohe may not hide behind the cloak of
her \mployecs when appreneqdﬂu for violation of the law. Re Kriger,
Bulletin 436, It@m 11. ' : o T

1 The usual pcnalty for suou VLOl tion is five. 5 B

Bj @ntmrlng this plea in ample time bnforg'the day fixed for
hearing, the Department has been saved the time and expense of
proving its casv, fov which two Qays will be remlt ed.

Accordingly, it is, on thls aOtn day of April, 1941,

ORDEﬁFL, that Plenary Ratall Comsumptloq LlenSG C'l901.her¢~
tofore. issued %o Carrie Neldenberg by the Municipal Board of =
Alcoholic Beverage Control of thw City of Neswark, be and the same is
suspended. "for a period of three (3) doys, effective May 5, 1941, at
5300 A. M. (uwyllght Saving Time). I

E. W. GARRETT,
Acting Coimissioner,

4. APPELLATE DECISIONS - FEDERICI v. CLEHENTON.

MUNICIPAL REGULATIONS - DISTANCE BETWERN LICENSED PREMISES - A .
REGULATION PROHIBITING ONLY THE ISSUANCE OF NEW LICENSEU FOR
PREMISES WITHIN- 500 FEET OF OTHER LICENSED PRE#MISES DOES NOT AFFECT
TRENSFERES ~ DENIAL OF TRANSFER REVERSED.

VINCENT FEDERICI, : )
Appellant, ) ,
: , . ON APPEAL -
~Vs— ) CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE BOROUGH )
OF CLEWENTON, )

Respondent.

Frank . Lario, Esq., Attorney for Appellant.
No appearance on behalf of Respondent.

Appellant appeals from denial of transfer of his plenary
retail consumption license C-5 from 70- 7¢ Berlin Road to adjoining
premises located at the northwest corner of Berlin Road and Garflblc
Avenus, Clementon.

Answer filed herein alleges that the transfer was refused
bscause of an ordinance "which contains a provision prohibiting the
transfer of a license to a location within 500 feet of any existing
retall consumptlon licensed premises.”

Appellant coes not «i sputv the fact that another plenary
ratail consumption licensed premises exists within 500 feet of his
present location anc the place to which he seecks to transfer his li-
cense. He has held a plenary retail consumption license for his present
premises at 70-T72 Berlln Road since November 10, 1937.

The sole qucs tion to be considered is the legal effect of
“Ltlon % of an ordinance of the Borough of Clementon, dated July 12
1908 Said section provides:
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"o more than six Plenury Retail Consumption Licenses

shall be in effect in this community &t any time here-
after, and no such new license shall be issued for or .
transferred to cny premises within 500 feet from - any

other Plenary Retall Consumption licensed premises, but
nothing contained in this sectlon shall Wpoly ‘to the
issuarice or renewal of licenses already issued or -appli-
cations pending at the time of the passage of this T
ordinance nor to the renewal of licenses. 1ssuec or trans-
ferred in aeccordance with this ordinance. '

Scction 5 of the_orainance is ombiguous. It provides that
no such new license shall be issued for or transferreou to any prem-
ises within 500 feet from any other plenary retail consumption
licensed premises. The question to be decided 1s whether the
language of the section DLOﬂlDltS the transfer of licenses in exis-
tence when the ordinance was adopted to other premises within the
prohibited distance. A somewhat simllar situatlon was discussed in
New Jersey Licensed Beverage Association, Division Wo. 5 v. Camden,
Bulletin 215, Item 5, wheroin 1t was held that the section of an

ordinance providing that no new licenses should be issued within. 500 .

feet of other consumption licensed premises did not prevent the
transfer of a license in existence when the ordinance was adoptea to
other premises within th: prohibited distance. In the present case
it may have been the intention of the Borough Council to prohibit
the transfer of all consumption licenses to other prmmlses within
500 feet of placeb holding a similar license, but the language used
does not carry out such an intent if it aid exist. It is not my
function to rewrite the ordinance. I am rooulr =d to construe the
ordinonce as written.

I conclude that Section 5 of said ordinance , as-presently
worced, does not prevent the transfer considered horcln, Since no
other r@ason for qenlal appears, I must reverse the action of re-
sponuent herein.

Accordingly, it is, on this lst day of May, 19419
ORDERED, that the action of respondent be and the same 1is

nereby reversed and respondent is directed to grant the transfer of
the license as requested.

E. W. GARRETT,
Acting Commissioner.
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be . ACTIVITY REPORT FOR APRIL, 1941
To: E. W. Garrett, Acting Commissioner ' )

ARRESTS: Total number of persons — — = — — — = = — = = - - 19
Licenoees - - 0 ©Non-licensees - 19

SEIZURES: Stills - total number seized- — - = — = = — — = = 5
Capaecity 1 to 50 Gallons— = — = - = = = . 3 .
Capacity 50 Gallons and over- - - - - - 2

Motor Vehicles — total number seized— - — — — - — 4.
Trucks - 0O Passenger cars - 4 '

Beverage AlCONOl— — = = = = = — — — — _ - - - 8.60 Gallons
Mash - total number of nglous—'—'~ - - = - = = = 3140

Alcoholic Beverages o -
"Beer, Ale; - etc. - - = == - == - — - - Z-= 5,15 Gallons
- Wine=- = = = = =~ = e e = = = — = = 808,36 "
‘Whiskies and otner haru llquor*'~ - - - - 26,75 ©

RETATL INSPWCTIONS _ L - R
- Licensed premises inspected - - = — = — — - ~ - - 1802
Violations disclosed: - : '

Illicit (bootleg) liquor- - - = = = — - 4

Gambling violations - - = = - = - = - = 19

Sign violations — - = — = — — - = - - - 18

Unqualified employees - - — = — — — — = 58

Other mercantile business - - - - = - = 4

Disposal permits necessary- - — - - - = 0

"Front" violations— = = = = = - = — = - 0

- Improper beer markers — — - — - - = — = 2

Other violations found~ - - = - = - - = 11
Total violations found- - - - - — - = = - = 116
Total number of bottleb gauged- - - - - - - — = 15547

STATE LICENSEES: _
Plant Control inspections LOMOletLd - = - = = = =115
License appllCﬂtlons 1nve5u1vabed - - = - =

COMPLAINTS:

Investigated and-closed - - = = - - - - - - - - - 191
- Investigated, pending completlon~ - - - = - — - - 594
. LABORATORY : -
Analyses made — — = = = — = = — = = = = — — — — — 120
Alcohol and water and dftlflClal colorlng cases - 15
Poison and denaturant cases = = - - = - - — - - —~ 0
HEARINGS HELD: :
- Appeals - - - 12 Disciplinary proceedings - - - Sl
Se¢zures— - =~ 17 Eligibility- - = = = = = - - - 10
pplication for special permit - 1
PERMITS ISSUED: :
Unqualified employees - = = = = — — = = = = - - -~ 356
Home manufacture of wine- - - - - - - - = - - - - ' 6
Solicitors— - ~ = = = = = = =« = = — - - - - - - - 117
Social Affairs— ~ = = = = = = = = = « ~ - - - - - 299
Disposal of alcoholic bevorages - = = = - = = 68
Miscellaneous permits - — = = = = - = - = - - - - 67
Total- = = = = = = = = = = = = = = = = & — =~ 913

Respectfully submitted,

3. B, White,
- Chief Inspector.



JLLETIN 457 = ' PAGE 7.

DIbCIPLINABY'PROCEEDINGS —~ FRONT FOR NON--LICE NOEE = BOTH PERSONS

QUALTFIED - FULL AND FRANh DISCLOSURE - SUSPENSION .FOR BALANCE OF

gggﬁchIlﬂ LEAVE TO PETITION To LIFT AbTLR TmN DAY“ IF- SITUATION=
ECTED ' : . RIS S

In the Matter ‘of" DlSClpllnary

Proceedings agalnot
JOSEPH DRESSLEE,’ concrusIons
22 North 38rd Strbet

. .. AND ORDER - o
Hummonton, New Jersey,_j' Pt T ]

Holder of Plﬁngry Rﬂtall Con-

sumptlon License No.- C=1,
issued by the Mayor and Council
of the Town.of Hammqntqnﬁ :

Toseph Dresoler, Pro Be.a ' ' o
Robert. R anarlckg,_Esqo, Atfornev for the- Dopar*mont of
TR : ’ Alcohol¢c Byvcrugo Control

The uefendunt llcbnsee hag pleuaea guilty to thg follow1ngt?
charges:

"1, Inm: your uppllc tlon for transfer of licenbe,
filed Auguct 29, 1940 with the Mayor and Council of the
Town of hqmwontOQ, upon which Plenary Retaill Congumption
License C-1, theretofore issued to Anthony J. Macri was =
transferred. to you, you. faloely stated 'No!' in answer to = |
Question -28 therein which asks, 'Has any individuale....
other than the applicant; any interest, dlrbctly or in- .
directly; in- thn license applied for. or'ln the-business to N
be concucted urider said licens eO', whereas in truth and - e
fact Emerson:A, Burdick had such an. 1ntcrcst, ‘said fulSO ;"
statement being in violation of R. 8. 53:1-25. :

"2. Since on or about September 10, 1940, and wntil-
the present time, you knowingly aided and abetted Emerson
A. Burdick, a non-licensee; to exercise the rights and
privileges of your llconqe contrary to R, . 35:1-26, in
v1olat10n of K, 8, 33:1-62. B

The 1nvest¢gatlon fllC discloses tlat ﬂgcnts of this Debart—d7'f"

ment, while making a routine inspection of the above premises on
Fcbruary 18, 1941, found certain bills and bank  statements which
causad Lqmm to suspect that Emerson A. Burdick, the alleged menager
of the premises, was the real person in 1ntorest

Burdick- and Dressler, uoon balng queotloned frankly ad-
mitted that the business bmlongcu to Burdick and that Dressler was
only the nominal licensee. In a signed statement which he gave to
the investigators, Burdick stated that he had asked Dressler, his
friend, to take the transfer of the license in his name because he
(Burdick) .Maad. intentions of running for....political office of ‘the
Town of Hammonton at some futurn date.", Dressler's statement sub-
stantiates that of Burdick. S o ’

Burdaick, up to the present time, has neither announced his
candidacy nor has he been elected or 1pp01nteu to uny public offlce.
He poaars to be fully quallfled : ‘

B
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Burcdick maintains that the violation ‘was uninte ntional and .
requests that leave be afforded to apply to the Mayor and Council
for a transfer of the license from Dressler to himself. In view of
all the circumstances, no reason appears why the request should not
be granted. Continuance of the unlawful situation, penulng the.
transfer, however, cannot be permitted. o

Accordingly, it is, on this 2nd day of May, 1941,

ORDERED, that Plenary Retaill Consumptlon License C-1, hereto- .
fore issued to Jostn Dressler by the Mayor and Council of thQ Town
of Hammonton, be and the same is hereby suspended for the balance of.
its term, effective May 6, 1941, at 2:00 A.l. (Layllght Saving Time)
and 1t is further

ORDERED, that 1f and when saild license 1s transferred by tﬂb
Mayor and Councll subject to the lifting of the suspension herein-
above imposed, to Emerson A. Burdick or any other duly qualified =
person, application may be made to me to 1lift said suspension, pro-
vided, howavar, that in no event will sald suspension be lifted or
vacated prior to the expiration of ten (10) days from the effective
dat@ thereof. :

E. W. GARRETT,
Acting Commissioner.

7. APPELLATE DECISIONS - SCHWIDT v. LIORRIS TOWN

SALES TO MINORS - PREMISES CONDUCTED AS A NUISANCE - SUSPENSION
APPEALED ALLEGING INSUFFICIENT EVIDENCE, EXCESSIVE PENALTY, AND
UNFATENESS AND POLITICS ON THE PART OF THE MUNICIPAL BOARD -
ALLEGATIONS FOUND wITHOUT MERIT - SUSPENSION AFFIRMED ~ PETITION
TO LIFT AUTOMATIC STATUTORY USPTN&ION RESULTING FROM & CRIMINAL
CONVICTION, DENIED - PREMISES DISQUALIFIED FOR SIX HONTHS.

FRANCIS SCHMIDT, o)
Appellant, )
ON APPEAL
~VS- ) LONCLUSIOVS AND ORDFB
BOARD OF ALDERMEN OF THE TOWN )
OF MORRISTOWN, :

Respondent.

Parnsll & Xrueger, Esgs., by William Krueger, Esq., Attorneys
' for Appellant.
Nethaniel C. Toms, Esq., by Frank C, Scerbo, Esg., Attorney
for Respondent.

On December 6, 1940 the lorristown Board of Aldermen pre-
Terred fiftcen anlgus, covering a varilety of alleged violations,
against Francls Schmidt, the holder of a plehary retall consumption
license for 42-44 iorris Street.

The Board, after hearings on these chargcs on December 17 and
20, 1940, apparently acquitted Schmidt of nine, which qllegou sales
to drunken persons, selling during prohibited hours, ete., cnd found
him guilty of the remaining chargas, which for convenilence may be
condensed into two categories and summarized briefly as follows —



ULLETIN 457 ' PAGE 9.

selling ancd serving alcoholic beverages to Florence Bockoven and
John Waka, both minors, contrary to local and State regulations and
the Alcoholic Beverage Law; and also conducting the tavern in the
manner of a nulsance, contrary to local and State regulations. Upon
such finding of guilt, the Board, by vote of 7-2, suspended Schmidtls
license for six months, effective December 28, 1940.

Schmidt thereupon took the present appeal from such suspen-
sion and urgently contends (1) that the Board's proceeding against
him was merely politically inspired and that there is insufficlent
evidence to warrant the finding of guilt; (2) that the penalty, in
any event, 1s excessive and 1s similarly a political maneuver; and
(5§ that the hearing before the Board of Aldermen was unfair.

As to (1): "It is needless to detail. the extensive evidence
which was submitted on the appeal. TFrom such e¢vidence I am satis-
fied that, on the e¢vening of November 1, 1940, Schmidt took orders
from and sold and served three or four rounds of beer to Joln Waka,
then nineteen and a half years old; that he also served Florence :
Bockoven, then twenty years three months of age, two or three rounds
of beer (such service also constituting a "sale" under the Alco-
holic Beverage Law at R, 8. 33:1-1w); that previously, about August
1940, Florence's mother had specifically informed the licensec that
Florence was a minor and that she was worried by Florence'ls going
to any tavern and, amcng other things, specifically requested
Schmidt not to serve her any drinks. :

It is well to note that Schmidt has, since instituticn of
this appeal;, been found guilty in criminal court of violating the
Alcoholic Beverage Law by serving (anc hence, under that law, tech-
nically seclling) beer to Florsnce on the occasion in question and
that he has pleaded non vult in the same court to similar violation
of selling to Waka. :

As to the alleged nuisariceful misconduct of the tavern, I
find from the evidence that much of the nuisance complained of re-
sulted from- acts of patrons and also an employee after leaving the
tavern. It may well be questioned as to how far a licensee, in a
disciplinary proceeding, which specifically purports to punish him
for wronguoing, is to be held accountable for acts of patrons or
othars off the licensed premises., However, even discounting such
acts in tne present case, 1t nevertheless appears from testimony of
various ncighbors near the tavern, anu I so find, that there has
besn excessive music and noise (dncluding vile language) at the
tavern itself; that, although tne major part of such misconduct oc-
curred prior to the period of time (viz., September 29 to December 6,
1940) with which Schmidt has been specifically charged, it never-
t?eless persisted, although to a lesser degree, during that period
also,

I thus find that the violations of which the Board found
Schuidt guilty were actually committed by him. However, since the
Board's fincing of gullt was general in character, such finding is
here nerrowed to the facts found above. ‘ :

While 1t may be, as strongly urged by Schmidt, that the
Board or various of its members had a political motive in mind when
instituting the disciplinary proce=ding against him, nevertheless
this in no way disturbs the fact, here found after full and fair
hearing, that the violations of whicht the Beoard rulec Schimidt guilty
actually did occur. In such case I should, indezd, burlesque the
proceedings and would ignore the fundamental public interest in
bringing ligquor violators to justice were I to reverse the Boardts
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adjudication of guilt mersly because that Board or various of its
members may have taken some personal deliglhit in the trial.

Schmidt further urges that violations have occurred in other
taverns in the Town and that the Board took no action against themn.
Even assuaing this to be true, the criticism 1s roperly, not against

3 3 3
the Board'!s action in the present case, but toward i ts fallure to
p S5
initiate proceedings in the others.

As to (2): The penalty to be adminlstered in o local disci-
plinary proceeding rests within the sound discretion of the
municipality. Although this anurtmelt on apaoal has jurisdiction to
reduce such penalty, that nower is properly to be exercisec only when
the penalty 1s clearly excsssive ilcCracken v, Caldwell, Bulletin
456, Item 3; Pawelek v. ayrbVil S, Bulletis: 456, Item 10

In the present case I cannot conclude that the punultj, al-
though stern, is necessarily excessive. The fact that Schmidt sold
to Florence Bbockoven after specific notice from her wmother that
Florence was a minor anc after th: mothorts anxious plea not to serve
Florence, 1s, regardless of the balance of the case, itself suffi-
cient to sustain the heavy-fisted six-morith suspension.

As to (3): No evidence was produced on the appeal to show that
the hearing before the Boord was Iin any way actually unfair. In ﬂﬁy
event, Schmict on the appeal was afforded full and falr hearing de
novo, Cf. Marsteller v. Somers Point ¢t al., Bulletin 244, Item 7

In view of the foregoing, I see ne reason for disturbing the
Board's action in tais case.

Penting disposition of this appeesl, Sclllqt obtained a stay
of the six-month suspension. Ses R. S. $3:1-51. However, upon his
COpv1ctlon in criminal court for violating the Alcocholic Bcvnrag Law
by selling to the minors, his license has, since April 18, been
automaflcally suspended for the current year. See H, 5. 33:1-31.1.
Schmidt has filed & petition to lift that suspension. Sueh petition
st be deniew in view of the boaru'° six-month susp=nsion walcn
must now be reimposed.

In reimposing that six-month su;pbnolon it will, in fairness,
be deemed to begin from April 18, the day when tihe autouatic suspen-—
sion took effect. Since only approximately two and one-half months
of the six-month perioc may he served wuring the current license year
(Wthﬂ ends June 50,1941), the balance will be effected by withholding
issuance of further l1c@nsﬂ to Schmict, or to any transferee of his
llc©ﬂ563 or for the premises in question, for tne remainder of the
suspension period,

Accordingly, 1t is, on this Znd day of iay, 1941,

ORDERED, tuat the present appeal be and hereby is dismissed;
and tdib Fr%u01° Ubhwlmtls application to lift the automatic suspen-
sion (in effect since spril 18, 1941) of his plsnary retail consump-
tlon license for 48-44 ilorris Str et, molflthW1, be anug hereby 19
genied; anc that his license sholl remain suspended for the balancce
of the term; and that no further alcoholic beverage license - rezewal
or otherwise - shall Dbe issu=¢ to Scihmict, or to any transferec of
his license, or for the pr“nises in guestion until six months have
elapsed from April 18, 1941 - i.e., until October 18, 1941.
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8.

~Although there is question as to~ whether a recent law signed
by the Governor .on April 30, 1941 mandatorily ‘didqualifies Schmidt -
from hereafter obtaining any further liquor- license whatsoever in
this State by reason of his aforesaid convietion in criminal court,
I have not yet received any certified copy ofithat law, Hence,
until recelpt of such copy the above Order shall stand on re-

""" Elcense by

that law, an approprlate order Wlll be entoreclhere;n.mgalfylng the
above Order qccordlngly :

g ':E..W; GARRETT; _
© Acting Commissioneraf s

NEW LEGISLATION - QUALIFICATIONS OF APPLICANTS FOR. LICENSEo -
AMbNDMENl T0 THE LAW PESPECTING CONVICTIONQ.W fre T

Senate Bill No. 224 was approved by Governor Edlson on
Aprll oO 1941, and thereupon became Chapter 97 of the.Laws of 1941,

It is effectlve 1mmeu1ately.,“
‘AThe new matter is unaerllned
It reads as follows

‘"AN ACT concernlng alCOhOllC beverages ana anendlng sectwon
38:1-25 of the Rev1seo Statutes. :

_ BW IT ENACTED by ‘the’ Senate anu Goneral Assembly of the
State of New Jersey ‘ P _ e

1, Sectlon So 1- 25 of tho Rev1sea Statutes is amonoea to
read as follows . L .

: 3%:1- 25, Appllcants for llCcnSeS shall answer sucn
" questions and make such declaratlons as . shall be pre=
. scribed’ by rules and regulatlons.. No retail license shall
- be issued to a natural person unless he 1s a 01tlzen of the
" United States and shall have been a resident of. the State
of New Jersey for at least .five years continuously imme~ -
- diately prior to the submission of ohb application.. No
license of ‘any class shall be issued to any individual who
“is. an ‘alien; to any person under legal age; or to any.
person who has been convicted of a crime 1nvolv1ng moral
- turpitude or who has been convicted in a court of crlmlnal
“Juriscdiction of any violation of this chapter or has been
convicted of three violations before any other. uthor;ty
- pursuant to this chapter. L

In case of appllcatlons by corporatlons, except appll-
‘cations for club licenses, the names and addresses.of, and
- .the amount of stock held by, all stockholders lolding one
- or more per centum of any of the stock thereof, of all
officers and of all members of the boaru of dlrectors nust
- be stated in the application; and if oné¢ or moré of such
-officers or members of the boara of alrectors or any’ holder

~
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directly or indirectly, whether through an intermediary
corporation or otherwise,.of ten per centum glO{) or
moré in beneficial interest of tho capital stock of the
corporation would fail to qualify as an indivicual ap-
plicant in all respects, except as to citizenship,
residence or age, no license of any class shall be

granted.

In case of applications for club licenses, the
names anc addresses of all officers, trustees, directors,
or other governing officials, together with the names
and addresses of all members of the corporation, asso-
clation, or organization must be stated in the application.

In the case of dppllcatlon by a partnership, the
application shall contain the names and addresses of
all of the partners. No license shall be issueu unless
all of the partners would qualify as individual appli-
cants. '

A photostatic copy of all federal licenscs, permits
and stamps necessary to the lawful conduct of the business
for which a state license i1s sought and which relate to
alcoholic beverages, or other evidence in lieu thereof
satisfactory to the commissioner, must accompany the 1i-
cense application, together with a deposit of the full
amount of the required license fee, which deposit to the
extent of ninety per centum §90p1 thercof shall be returned
to the applicant by the commissioner or .other. issuing
authority if the application 1s denied, and the remaining
ten per centum 5102; shall constitute an investigation fee
and be disposed of as hereinafter provided.

Every applicant for a license shall cause a notice
of intention to make suchn application to be published in a
form prescribed by rules anu regulations, once a weex for
two weeks successively 1n a newspaper, prlntuc in the
English language, puollslvd and circulated in the munici-
pality in which the licensed premises are located; but if
there shall be no such newspaper, then such notice shall
be published in a qawspaocr, prznte” in the English
language, published and circulated in the county in which
the licensed premises arc located. No publication shall
be required with rcspvct to applications for transporta-
tion or public warehouse lice NSES.

All dppllCutlon% shall be culy sworn to by cach of
the applicants, except in cases of applications by corpora-
tions which shall be duly sworn to by the president or
v1ce—pru51dent All stateuents in said applications re-
qu1reu to be made by law or by rules and regulations shall’
be decmed material, and any person who shall knowingly
misstate any materlul fact, under oath, in said application
shall be guilty of a miSdempanor. Fraud, misrepresentation,
false statements, mislea 1ng statum@nts, evasions or sup-
pression of material facts in the securing of a license
are grounds for revocation.

2. This act shall take effect immediately."

E. W. GARRETT,
Acting Comuissioner.
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9. APPELLATE DECISIONS B GORELICK ‘AND ROSEMAN v. ROSELLE

DENIAL OF PLENARY RETAIL DISTRIBUTION LICPNSE APPEALED ALLEGING
ABUSE OF DISCRETION - PUBLIC CONVENIFNCE AND NECESSITY NOT
SHOWN - DENIAL AFFIRMED.

RAY L. GORELICK and )
JACK ROSEMAN, ) o
Appellants, ON APPEAL
T Ty ‘CONCLUSIONS AND ORDER
~VS- y |
BOROUGH COUNCIL OF THE
BOROUGH OF ROSELLE, )
| Respondent )

D e T ISt U —

Nicholas A. Tomasulo, Bsq., Attorney for Appellants.
Harry Dvorken, Esq., Attorney for Objectors.. :
No appearance on behalf of Respondent.

Appéllants appeal from denial of a plenary retail distribu-
tion license for premises located at 308 Amsterdam Avenue, Roselle.

The premises in question are located in the westerly section
of the borough, which is strictly residential in character except for
a few small neighborhood stores located in the immediate wvicinity of
appellantst premises. The store which appellants have rented is
located on the ground floor of a two-story building and the owner of
the property resides with his family above the store. To the east is
another two-story building containing a butcher and grocery store,
with a family residing above. Farther east, on the same side of the
street, is a one-story brick structure containing a grocery store,
barber shop and an empty store. Across the street is a delicatessen.

The borough has no municipal regulation limiting the number
of licenses, but has issued nine plenary retail consumption licenses,
nine plenary retail distribution licenses, two limited distribution
licenses, and one club license. It has never issued a license of any
kincd for premises located in the westerly section of the borough and,
in fact, only a short time ago, denied a previous application made by
another applicant for the premises being consildered. herein. Consid-
ering the fact that the population of the borough is about fourteen
thousand, it would seem that the existing licensed premises should be
sufficient to take care of the needs of the inhabltants of the
borough. '

Appellants contend, however, that since there is no limita-
tion of the number of licenses and no license exists in the westerly
section of the borough, respondent abused its discretion in denying
the present ﬁOpllCuthH. The burden of proof as to the need of an
additional license is upon appéllants. Aside from their own testi-
mony , they produced the owner of the building, his daughter and her
mother~in-law and father-in-law, who testifiec that the store has been
vacant for two yecars and that the owner is in danger of losing his
property if he cannot rent it. They also procuced a tenant who has
resided next ¢oor for the past three months and a petition signed by
eighty residents of the neighborhood, which requested that the 1li-
cense be granted for the benefit of the community.
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On the other hand, respondent considered a petition signed by
one hundred and twenty-six residents of the borough and six letters
of protest. At the hearing herein eight residents of the borough
testified as to the residential character of the section and
expressed the opinion that there was no need for a license in. the
western section of the comnmunity. ' ' ’

In BEly v. Long Branch, Bulletin 99, Item 2, the Commls sioner

"It Coes not follow that o license must issue merely be-
cause the premises are located on a street containing
other stores. % In the present case 1t appears that no
licenses have been issued in the vicinity of the premises
in question but the Mayor and & Coumissionsr, as well as
many others, testified that the issu mee of the license
was 8001ally undesirable; that the issuance of the license
was opposed by a large majority of the residents of the
neighborhood, ¥

The present case is similar in character to Norton v, Camden, Bulle-
tin 97, Item 9, and Zuckerman v. Camden, Bulletin 418, Itewm 9, in
each of which casc¢s denial of a license in a residential section con-
taining a few so-called neighboriood or community stores was upheld.

The most that has been shown in the present ease is that
therc exists a difference of oolﬁLon as to whether any license
should be issued in the wpsterly section of the borough, Appellants
have not sustained the burden of proof in showing that the action
of respondent was unreasonable. Hence the action of respondent 1s
affirmed.

Accordingly, 1t 1s, on this 6th day of May, 1941,

_ ORDERED, that the appeal herein be and the same 1s hereby
dismissed. '

%. W. GARRETT,
Acting Commilssiconer,

10. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - DISCREPANCIES IN
ACTID AND SCLID CONTENT - REFILLS - 10 DAYSY SUSPENSION, WITH NO
-REMISSION FOR GUILTY PLEA.

In the Matter of Disciplinary
Proceeding s against

JACOB BIthN
410-410% Regbrv01r Street,
Trenton, N. J.,

)
) |
CONCLUSIONS
B
Holder of Plenary Retail Consump- )
)
- )

AND ORDER

tion License No, C-145, issued by
the Board of Comm15510ners of tha
City of Trenton.

P = e e e e e e e e W e ey

Jacob Birban, Pro Se,
Robert R Hendricks, Esq., Attorney for Dspartment of Alcoholic
Beverag: Control v

The defendant-licensee has pleaded gullty to churgo of
possessing illicit alcoholic beverages, in violation of R.S5.8%
[a) '—n—.l

and rebottling alcoholic beverages, in violation of R. ©. 35

1-50,
78.

»
°
—
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The 1nvest1gatvon fllC ulscloses tﬂat on December 12,1940
investigators of this Department gauged and testea some twenty-eight
open bottles of liquor in the cGefendantts licensed premises and, as
a result of their tcsts, seized thres bottles labeled Calvert Special
Whiskey and one bottle labeled Wilson "That!'s ALL"™ Whiskey. Analysis
by the Departmeat chemist showed that the contents of the seized
bottles varied in acld and SOllQ content from genuine samples used
for comparative purposes. )

At the time of the seizure the defendant-licensee uisclaimed
any knowledge and was unable to give any explanation of how the con-
tents of the seized bottles came to be altered or refilled. Subse-
quently, however, ancG before the institution of these¢ proceediigs,
the defendant gave a statement to investigators of this Departmunt
wherein he stated that, on September 1 or 2, 1940, the cellar in
which he kept his llqnor stock had been flooded by 2 heavy rainfall;
that, as a result of the flooding, the labels of several bottles,
which had been stored in the cellar, soaked off and werc separated
from the bottles; that the Federal Government was notifiled and
Federal agents instructed the defendant as regards the restoration
of saicd damaged labels and stamps; that all of the damaged stock
was restored or replaced except two 1/2-gallon bottles of Schenley!s
Red Label Blended Whiskey which were overlooked; that the licenseats
wife, several days prior to the s;iaurg, discovered these bottles
while cleaning up the prbmlsws and becoming 'excited when she found
these two bottles of Schenley's Red Label Whiskey behind the bar,
dirty and without stainps or labels.....(thinking) we would be fined
if investigators came in and found them.....filled the cmpty bottles
that were handy without thinking what she was cdoing"; anc that his
wilife had not told him that she had poured the Schenley Whiskey into
the Calvert and Wllson bottles until after he had informed her of
the selzurec.

Reports of the investigators who took the statement disclose
that they inspected the cellar and found rust on the oil burner
and other evidence that the cellar had been flooded with water.
Other investigation reveals that there had becn a heavy rainfall in
the Trenton district on September 1, 1940 and that the Alcohol Tax
Unit of the Internal Revenuce Service of the United States Treasury
Depurtmﬁnt had been notified on September 10, 1940 of the defendant’s
woter~damaged liquor stock and hac sent age ﬂts to 1nspect the same.
Further corroboration of the defendant's story is evidenced by the
chemist's analysis of the contents of the seized bottles. With but
one minor variation, which may be explained by the fact that the
vottle had not been entirely empty when refilled, all of the seized
liquor compares closely with a genuine sample of Schenley'!s Red Label
Blended Whiskey.

In view of the strong corroborative evidence, I shall give the
defencdant-licensee the benefit of any possible doubt and accept as
true his explanation for the refills.

The fact remains, however, that the seized liquor, since 1t
does not conform to label specifications, constitutes an illicit
alcoholic be verage. Re Haney, Bulletin 304, Item 13. As such, its
mersa posse5310n on licensed premises v1olqtcs the Alcoholic Bevurage
Law., R. S. $5:1-50., The beverages, moreover, are a refill, and
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refilling from one container to another constitutes bottling, within
the meaning of R, S, 33:1-78, for which the licensee is strictly ac-
countable regardless of personal inmnocence. Re Wnoroski, Bulletin
454, Item ©; Re Heuring, Bulletin 445, Item 12. : ' ‘

This 1s the defendant-licenseel!s first violation of record.
In view of all the circumstances, his license will be suspended for
ten days, the minimum period of suspension for this type of violation.
See Re Wnoroski, supra. | ‘

Accordingly, it is, on this 6th day of May, 1941,
ORDERED, that Plenary Retail Consumption License No., C-145,
heretofore issued to Jacob Birban by the Board of Commissioners of the

City of Trenton, be and the same is hereby suspended for ten (10) days,
effective May 12, 1941, at 2:00 A.M. (Daylight Saving Time).

&ﬁw-%jamuuxxtf

Acting Commissioner. -
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