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Notice o f Appeal. 

Filed January 19, 1932.

Jin QJbanrprg n f t o  Jersey*

Between
•Ia mb s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
Ma w h i n n e y  Co m p a n y , a cor-
poration,

Between
Ig o e  B r o t h e r s , I n c ., a corpora- I 

tion, 1
Complainant, I

and

B o r o u g h  o f  H a w t h o r n e , 
Ch a r l e s  B a n g , et als.,

Defendants..,

The defendants, Charles E. Knoble, Jr., and 
W alter Knoble trading as the Hawthorne Con-
tracting Co., hereby appeal from the order in this 
matter, signed on December 14th, 1931, by Chan-
cellor Edwin Robert W alker, on the advice of 
Vice Chancellor John O. Bigelow, which order dis-

Ko r o u g h  of  H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Complainants,
and

Defendants. Appeal.
Notice of
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2

Notice of Appeal.

allowed the claim of Charles E. Knoble, Jr., and 
W alter Knoble, trading as the Hawthorne Con-
tracting Co., and which order sustained the ex-
ceptions filed therein, from the whole and every 
part thereof, to the Court of Errors and Appeals 
in the Last Resort in all Causes.

F R A N C E S H AR T,
Solicitor for and of Counsel with de-

fendant, Charles E. Knoble, Jr. 
and Walter Knoble, trading as the 
Hawthorne Contracting Co.

I conceive there is good cause for appeal in the 
above entitled cause.

M E Y E R  LORSENZ, 
Of Counsel with defendant, Charles E. 

Knoble, Jr. and W alter Knoble, 
trading as the Hawthorne Con-
tracting Co.
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Petition o f Appeal.
Filed January 21, 1932.

N E W  J E R S E Y  COURT OF ERRORS A N D  
A P P E A LS.

Between
Ja m e s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
M a w h i n n e y  Co m p a n y , a cor- i 
poration, 1

Complainants-Appellees, 
and

B o r o u g h  of  H a w t h o r n e  in the 
County of Passaic, a municipal 9 
corporation, et als., I

Defendants-Appellees, 1 
and

Ch a r l e s  E. K n o b l e , Jr . and 
W a l t e r  K n o b l e , trading as \ Petition of 
H a w t h o r n e  C o n t r a c t in g  Co ., /  Appeal. 

Defendant-Appellant. /

Between I
Ig o e  B r o t h e r s , In c ., I 

Complainant-Appellee, 
and

Th e  B o r o u g h  o f  H a w t h o r n e , 
et als.,

Defendants-Appellees, 

and I
Ch a r l e s  E. K n o b l e , Jr . and 
W a l t e r  K n o b l e , trading as 
H a w t h o r n e  C o n t r a c t in g  Co., 

Defendant-Appellant.

1U
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Petition of Appeal.

To the Honorable The Court of Errors and Ap-
peals in the Last Resort in all Causes:

The petition of Charles E. Knoble, Jr., and W al-
ter Knoble, trading as the Hawthorne Contracting 
Company., the appellant in the above entitled 
cause, respectfully shows that:

10
1. Petitioners find themselves aggrieved by an 

order made in the Court of Chancery, by his Hon-
or, Edwin Robert Walker, Chancellor of the State 
of New Jersey, bearing date the 14th day of De-
cember, 1931, in two certain causes pending in the 
said Court of Chancery, wherein James Radcliffe 
& Sons Company, a corporation, and John Maw- 
hinney Company, a corporation, were complain- 
ants, and Borough of Hawthorne in the County of 
Passaic, a municipal corporation, et als., were de-
fendants, and Igoe Brothers, Inc., a corporation 
was complainant, and Borough of Hawthorne, 
Charles Bang, et als., were defendants, in this re-
spect :

1. That the said order adjudged that excep-
tions 7 and 26 to the Master’s Report be sustained 
and allowed, and that the claim of the appellants,

&0 Charles E. Knoble, Jr., and Walter Knoble, trad-
ing as the Hawthorne Contracting Co. be, and the 
same is herewith disallowed in its entirety.

2. And petitioners appeal from the said order 
of the Chancellor, which orders that exceptions 7 
and 26 to the Master’s Report be allowed, and that 
the claim of the Hawthorne Contracting Co. be 
disallowed in its entirety, upon the following

j'O grounds:
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Petition of Appeal.

1. The order should have disallowed exceptions 
7 and 26.

2. The order should have confirmed the claim 
of Charles E. Knoble, Jr. and W alter Knoble, 
trading as Hawthorne Contracting Co., and the .•q  
order should have confirmed the master’s report
in allowing the said claim.

3. The order was erroneous, in that even if 
part of the claim of Charles. E. Knoble, Jr. and 
W alter Knoble, trading as Hawthorne Contract-
ing Co. was improper and illegal, still the balance 
of the claim should have been sustained as being 
separate and distinct items and claims.

20
4. The said order should have sustained the 

master’s findings on the claim of Charles E. 
Knoble, Jr., and W alter Knoble, trading as Haw -
thorne Contracting Co.,, because the master’s re-
port was founded upon facts properly and legally 
proven.

5. The order should have sustained the mas-
ter’s findings, because the first time that any claim 
was made of an alleged fraud, or gross negligence iff!! 
upon the part of the Hawthorne Contracting Co., 
was after the entire testimony was taken, the mas-
ter’s report made, and only upon the filing of the 
exceptions.

6. The facts show that no one was mislead by 
the affidavit of claim, or the testimony in the case, 
by any excessive claim, and that the only claims 
that were honored, were based upon actual meas- 40
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Petition of Appeal.

urement made by the general contractor, and by 
the borough engineer.

7. There is nothing in the evidence to show an 
attempt to distort or hide the facts, or to claim 
more moneys than was actually due to the Haw- 

M '  thorne Contracting Co.

Petitioner therefore prays that the said order 
of the said Chancellor may be in the particulars 
aforesaid reversed, set aside, and of nothing 
tiolden, and that petitioner may have such other 
relief in the premises as this Court may deem 
proper.

F R A N C E S H AR T, 
Solicitor of Appellant.

20 M E Y E R  LO BSEN Z,
O f Counsel with Appellant.

30

40
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Answer to Petition o f Appeal.
Filed January 22, 1932.

N E W  J E R S E Y  COURT OF ER R O R S AN  1 > 
A P P E A L S.

Between
Ja m e s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
M a w h i n n e y  Co m p a n y , a cor-
poration,

Oomplainants-Appellees,

and
B o r o u g h  o f  H a w t h o r n e  in the 

County of Passaic, a municipal 
corporation, et als.,

Defendants-Appellees,

and
Ch a r l e s  E. K n o b l e , Jr . and 

W a l t e r  K n o b l e , trading as 
H a w t h o r n e  Co n t r a c t in g  Co ., 

Defendant-Appellant.

On Appeal 
from the 
Court of 
Chancery.

Answer to 
Petition of

Between | Appeal.

Ig o e  B r o t h e r s , In c ., I
Complainant-Appellee, I  

and
T h e  B o r o u g h  of  H a w t h o r n e , I 

et als.,
Defendants-Appellees, 

and I

Ch a r l e s  E. K n o b l e , Jr . and 
W a l t e r  K n o b l e , trading as 
H a w t h o r n e  C o n t r a c t in g  Co ., 

Defendant-Appellant.

m

m

W)

40
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Answer to Petition of Appeal.

Answer of Lord & Burnham Company, Igoe 
Bros. Inc., Alliance Lumber Corporation and 
Charles Bang, the appellees in this appeal to the 
petition of appeal of Charles E. Knoble and W al-
ter Knoble, trading as the Hawthorne Contracting 
Company, the above named appellant; these ap- 

-|a  pellees not admitting the truth of all or any of the 
matters in said petition of appeal contained, for 
answer thereto nevertheless admit that a decree 
was on December 14, 1931 made and entered in 
the Court of Chancery of New Jersey in the above 
entitled cause for the purposes in said petition 
mentioned and as therein set forth but as to the 
substance and form of said decree these appellees 
beg leave to refer thereto when the same shall be 
produced. These appellees are advised and believe 

® that the said decree is agreeable to equity and 
they pray that the same may be affirmed, the Costs 
to be taxed in favor of these appellees.

ST IC K E L  & STICK EL, 
Solicitors for and of Counsel 

with the said Appellees.

30

40
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State of Case.

N E W  J E R S E Y  COURT OF ERRORS AND  
A P P E A L S.

Between
J a mb s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
M a w h i n n e y  Co m p a n y , a cor-
poration,

Complainants,

and

B o r o u g h  of  H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Defendants.

On Appeal 
from Court 
of Chancery

State of 
Case.

Between
Ig o e  B r o t h e r s , In c .,

Complainant,

and

T h e  B o r o u g h  of  H a w t h o r n e , 
et als.,

Defendants.

1 0

20

30

Two Municipal Lien suits were started by three 
complainants as entitled above and the suits con-
solidated for the purpose of hearing by Frederick 
W . Yan Blarcom as Special Master. In the hear-
ing before the Master the validity both- as to sub-
stance and form of the following claims was con-
ceded by the contractor Charles Bang and all other 
parties to the su it:

4 0
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State of Case.

Igoe Brothers, Inc. . . . . _____ _______$2106.14
Alliance Lumber Co. .............................. 600.00
James Radcliffe & ;Sons Co..................  277.75
John Mawhinney Company ................  225.00
Lord & Burnham Co................................  4625.00
Samuel Braen S o n s ................................  1432.80

j ,q  Dalzell Trucking Co..........................   1300.00
Giannone Electric Co., Inc...................... 95.29
W illiam  H. Heyns ................................... 846.24

The following claims were objected to by the 
contractor or one or more of the other parties to
the suit:

Hawthorne Contracting Co....................$6745.83
Jesse J. W atts .......................   5900.00

2 Q Anthony K o rtew eg..................................  457.69
C. J. Vanderbeck & Son. .....................  399.60
Watson Flagg Engineering Co.............................  109.24
Joe Cortese ................    867:00

The claim of C. Ladow & Son for One Thousand 
dollars was objected to but the exception later 
withdrawn and the claim allowed. The Master re-
ported in favor of all of the claims to which no 
objection was made and rejected all of the claims 

3t) to which objection had been registered except as to 
the Hawthorne Contracting Co,, which claim, how-
ever, the Master found should be allowed for 
$5479.71, instead of $6745.71, the difference being 
an item of 211 cubic yards of white stone at six 
dollars per cubic yard, which had not been sup-
plied although claimed for in the proof of claim 
filed. The Hawthorne Contracting Co. filed two 
proofs, the first of which was not accurately veri-

40
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State of Case.

fled and the second of which sought to correct 
that defect.

Exceptions to the Master’s report were filed by 
the claimants Igoe Brothers, Inc., Alliance Lum-
ber Co. and Lord & Burnham Oo. and by the con-
tractor Charles Bang, all of which exceptions 
were withdrawn before or at the argument except 
exceptions 7, 9, 16, 18, 20, 21, 23 and 26. Excep-
tions 16, 18, 21 and 23 were argued together and 
exception 7 and 26 argued together. Vice Chan-
cellor Bigelow found it necessary to consider only 
exception 7 and 26 and based his decision upon the 
necessity for sustaining such exceptions. Excep-
tions were also filed by Jesse J. W atts to the ad-
verse finding made by. the Master but Vice Chan-
cellor Bigelow overruled all such exceptions. The 
issue therefore decided by Vice Chancellor Bige-
low and the one which is the subject matter of 
this appeal is the issue raised by exceptions 7 
and 26.

Counsel for the interested parties have there-
fore agreed upon the following abridgement of the 
record before the Master which record before the 
Master consists of 272 pages of testimony most of 
which was testimony taken in support and in op-
position to the claim of Jesse J. W atts and of 
other claims.

10

20

30

-10
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Stipulation.

IN  C H A N C E R Y  OF N E W  JER SEY.

Between
Ja mb s  R a d c l ib f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
Ma w h i n n e y  Co m p a n y , a cor-
poration,

Complainants,
and

B o r o u g h  o p H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Defendants.

Stipulation.

20
It is stipulated that the state of case shall con-

sist of the following:
j| Lien claim of Hawthorne Contracting Co.
2. Answer filed by Hawthorne Contracting Co.
3. Contract between Borough of Hawthorne 

and Charles Bang:

Pages 2-8 inclusive 
“  12

: r  1  “ 18 ’
80  1  37 article 30.

4. Contract between Charles Bang and Haw-
thorne Contracting Co.

5. Yellow sheets offered in evidence by Bor-
ough Engineer showing extra-excavation.

6. Eighth and Ninth Engineer’s Certificates.
7. The following pages of the testimony:

Pages 147-180 inclusive
u 186-191

209-248

U
u u
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Stipulation.

8. Master’s report.
9. Exceptions filed.
10. Court’s opinion.
11. Order modifying master’s report.
12. Petition of Appeal.
13. Notice of Appeal.
14. Summary of facts as set forth above. J, Q

Attorney for James Rad cliff e & Sons Co.

Attorney of John Mawhinney Company.

Attorney for Charles E. Knoble, Jr.«/

and W alter Knoble, trading as o& 
Hawthorne Contracting Co.

Attorneys for Lord & Burnham Company. 

Attorney for Giannone Electric Co. Inc.t/

Attorney for Dalzell Trucking Co.

Attorney for W illiam  W . Heyns.

Attorney for John Braen and Abram  
Braen, trading as Samuel Braen’s Sons.

Attorneys for Alliance Lumber Corporation.
40
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Stipulation.

2 0

Attorney for C. Ladlow & Son. 

Attorneys for Igoe Bros. Inc. 

Attorney for Jesse J. Watts. 

Attorney for Joe Cortese. 

Attorney for Anthony Korteweg.

Attorney for C. J. Vanderbeck & Son.

Attorney for Watson-Flagg Engineer-
ing Company, Inc.

Attorney for Charles Bang.

30

40
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Notice o f Claim.

Filed January 2, 1931.

Notice is hereby given to the Borough of Haw-
thorne a municipality of New Jersey, located in 
Passaic County, that Charles E. Knoble, Jr., and 
W alter Knoble, partners trading as the Haw-
thorne Contracting Co. who reside on the Goffle 
H ill Road, in the Borough of Hawthorne, New 
Jersey, that they have performed labor and sup-
plied materials which have actually been used in 
the construction and completion of a certain 
building for the erection and construction of a 
sewarage disposal plant in the Borough of Haw-
thorne, Passaic County, New Jersey, made under 
contract between the said Borough of Hawthorne 
and: Charles Bank contractor, and dated January 
20 th, 1930. The said labor and materials were  ̂
respectively performed for and furnished to the 
said Charles Bank who contracted with the Bor-
ough of Hawthorne to erect the said sewerage dis-
posal plant on land bounded on the west by the 
New York S. & W . Rail Road, north, by the W ag- 
araw Road, and south by the Passaic River, all 
of which is shown in a certain Map entitled “ Pro-
posed1 Site For the Sewerage Treatment Plant, 
Hawthorne, N. J., dated October 23rd, 1929, made 30  
by H . J. Harder, C. E . and filed in the Office of 
the Borough of Engineers of Hawthorne, New Jer-
sey. A  statement of the labor performed and ma-
terial furnished, all of which were actually per-
formed and used in the erection and completion 
of the said contract are as follows:

The work was started on March 25th, 1930, and 
continued until November 22nd, 1930.

48
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Notice of Claim.

4,486 cu. yds. excavation at .97 Cu.
Yd $ 4,351.42

3,500 cu, yds. fill at .73 cu. yd 2,555.00
5,743 cu. yds. Filter Mat at 2.50 cu.

yd 14,357.50
104.14 cu. yds. gravel at 2.50 cu. yd 260.35
52.07 cu. yds. sand at 1.85 cu. yd 96.32
100 cu. yds. stone at 2.50 cu. yd 250.00
400 cu. yds. white stone at 6.00 cu. yd 2,400.00

$24,270,59
For Extra W ork for Charles: Bang.

1,398 cu. yds. excavation, at $.97 cu. yd $1,356.06
1,398 cu. yds: back fill at .20 cu. yd 279.60 
28y2 hrs. hoisting elevator for con-

crete at $4.00' per hr. 114.00
9 0 22 hrs. shovel o i l  : Final Settling

Basin at $6.00 per hr. . 132.00
2 men (45 hours) at 55c. per hr. 22.00
Truck hire for 2y2 days 30.00 j§

$1,933.66
Amount of Bill for work and

material on plant $26,204.25
Amount, received from Charles 

Bang 19,458.54

Amount due , $ 6,745.71

The amount of claimant’s demand after deduct-
ing all credits and offsets is $6,745.83, together 
with interest. The moneys became due to claim-
ants on the 22 day of November, 1930, and were 
due from the said Charles Bang with whom Claim-
ant had a contract, and for whom the materials

40



Notice of Claim.

were supplied. The said Charles Bang was the 
contractor with the municipality and claimants 
had a sub contract with Charles Bang, the con-
tractor.

For the full value of the said labor and mater-
ials supplied by the claimants, a lien is claimed 
upon the moneys under the control of the Bor-
ough of Hawthorne, New Jersey due or to grow 
due on the said contract between the said Bor-
ough of Hawthorne and the said Charles Bang.

C H AR LES E. K N O B LE , JR., 
W A L T E R  K N O B LE ,

Trading as Hawthorne Contracting Co.

State of New Jersey, 1p 1 v oc> .
County of Pas-saic, •

W e , Charles E. Knoble, Jr., and W alter Knoble 
partners trading as the Hawthorne Contracting 
Co., being duly sworn upon our oath .according 
to law depose and say :

W e  are partners trading as the Hawthorne Con-
struction Co. W e have read the foregoing notice 
of claim and all the matters and things therein 
stated and alleged are true.

More particularly is it true that we have per-
formed labor and supplied materials which were 
actually used upon a certain sewerage disposal 
plant for the construction of which Charles Bang 
had a contract with the Borough of Hawthorne, 
which contract was dated on January 20th, 1930. 
W e both reside o n t h e  - Gkrffle H ill Road, Haw- 
thorne* H ew  Jersey, and this work and the ma-
terial's wefe actually used in the construction of 
the work.
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Notice of Claim.

W e had a sub contract with the said Charles 
Bang to cover various items of work we had. A  
copy of the monies due to us, the work and labor 
supplied, and also the moneys paid are as fol-
lows:

4,486 cu. yds. excavation at .97 Cu.
Yd $ 4,351.42

3,500 cu. yds. fill at .73 cu. yd 2,555.00
5,743 cu. yds. Filter Mat at 2.59 CU.

yd 14,357,50
104.14 cu. yds. gravel at 2.50 cu. yd 260.35
52.07 cu. yds. sand at 1/ 1.85 cu. yd 96.32
100 cu. yds. stone at 2.50 cu. yd 250.00
400 cu. yds. white stone at 6.00 cu. yd 2,400.00

$24,270.59

For Extra W ork for Charles Bang.

1,398 cu. yds. excavation at $.97 cu. yd $1,356.06
1,398 cu. yds. back fill at .20 cu. yd 279.60 
28i/2  hrs. hoisting elevator for con-

crete at $4.00 per hr. 114.00
22 hrs. shovel on Final Settling

Basin at $6.00 per hr. 132.00
2 men (45 hours) at 55c. per hr. 22.00
Truck hire for 2yz days 30.00

$1,933.66

Amount of Bill for work and
material on plant $26,204.25

Amount, received from Charles
Bang 19,458.54

Amount due $ 6,745.71



19

Notice of Claim.

There is now due to us after deducting all past 
credits and offsets the sum of $6,745.71 with inter-
est. W e  claim a lien upon the monies in the 
control of the Borough of Hawthorne due and to 
grow due on the said moneys from the Borough of 
Hawthorne and the said Charles Bang.

C H AR LE S E. K N O B LE , JR. 10  
W A L T E R  KN O BLE.

Subscribed and sworn to before me 
this 31 day of December, 1930.

Phoebe E. W ard,
Notary Public 

of N. J.

20

30



Answer o f Charles E. Knoble, Jr., and Walter 
Knoble, trading as Hawthorne Contracting 
Co.

Filed January 12, 1931.

IN  C H A N C E R Y OF N E W  JER SEY.

Between
Ja me s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
M a w h i n n e y  Co m p a n y , a cor-
poration,

Complainants, V Answer, 
and /

B o r o u g h  of  H a w t h o r n e  in the V 
County of Passaic, a municipal | 
corporation, et als.,

Defendants. |

Defendants, Charles E. Knoble, Jr., and W al-
ter Knoble, trading as Hawthorne Contracting Co. 
aver:

1. It admits paragraph 1, except that it avers 
the said contract was made by the Borough of 
Hawthorne with Charles Bang.

2. Defendant has- no knowledge as to para-
graphs 2, 3, 4, 5, 6, 7, 8 and 9.

3. Defendant admits that the said work of the 
contractor Charles Bang has not been completed, 
nor has it been accepted by the Borough of Haw-
thorne, or by the said engineers of the Borough of 
Hawthorne.

4. Defendant has no knowledge as to the claim 
filed by other sub contractor, but avers that they 
have prior to and again on December 31st, 1930, 
filed a notice of claim with the Clerk of the Bor-
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Answer.

ough, by setting forth the monies diue to them. A  
copy of said notice of claim is herewith attached.

5. Defendant has no knowledge as to para-
graph 11*

F IR ST  S P E C IA L  D E F E N S E .

Defendant avers that they had a sub contract 
with Charles Bang, who had a general contract 
for the construction of a sewerage treatment plant 
at Hawthorne, New Jersey. Defendant perform-
ed their work between March 25th, 1930 and No-
vember 22nd, 1930, inclusive. There is a balance 
due to the defendant in the sum of $6,745.71, to-
gether with interest from November 22nd, 1930. 
Defendants have prior and again on December 
31st, 1930, served a notice of their claim upon the 
Clerk of the Borough of Hawthorne, a copy of • 
which is as follows:

“NO TICE OF C L A IM ”

Notice is hereby given to the Borough of Haw -
thorne, a municipality of New Jersey, located in 
Passaic County, that Charles E. Knoble, Jr., and 
Walter Knoble, partners trading as the H aw -
thorne Contracting Co. who reside on the Goiffle 
Hill Road, in the Borough of Hawthorne, New ^ . 
Jersey, that, they have performed labor and sup 
plied materials which have actually been used in 
the construction and completion of a certain build-
ing for the erection and construction of a sewer-
age disposal plant in the Borough of Hawthorne, 
Passaic County, New Jersey,, made under contract 
between the said Borough of Hawthorne and 
Charles Bang, contractor, and dated January 20th,
1930. The said labor and materials were.respec- 40
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Answer.

tively performed for and furnished to the said 
Charles Bang who contracted with the Borough 
of Hawthorne to erect the said sewerage disposal 
plant on land bounded on the west by the New 
York S. & W . Rail Road, north, by the Wagaraw  
Road, and south by the Passaic River, all of which

I o  is shown in a certain Map entitled “Proposed Site 
For the Sewerage Treatment Plant, Hawthorne, 
N. J., dated October 23rd, 1929, made by H. J. 
Harder, C. E. and filed in the Office of the Bor-
ough of Engineers of Hawthorne, New Jersey. A  
statement of the labor performed and material 
furnished, all of which were actually performed 
and used in the erection and completion of the 
said contract are as follows:

The work was started on March 25th, 1930, and
20 continued until November 22nd, 1930.

4,486 cu. yds. excavation at .97 Cu.
Y d  $ 4,351.42

3,500 cu. yds. fill at .78 cu. yd 2,555.00
5,743 cu. yds. Filter Mat at 2.50 cu.

yd 14,357.50
104.14 cu. yds. gravel at 2.50 cu. yd 260.35
52.07 cu. yds. sand at 1.85 cu. yd 96.32-

3 0  100 cu. yds. stone at 2.50 cu. yd 250.00
400 cu. yds. white stone at 6.00 cu. yd 2,400.00

124,270.59

For Extra Work for Charles Bang.

1.398 cu. yds. excavation at $.97 cu. yd $1,356.06
1.398 cu. yds. back fill at .20 cu. yd 279.60 
2 8 %  hrs. hoisting elevator for con-

crete at $4.00 per hr.|i 114.00
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Answer.

22 hrs. shovel on Final Settling
Basin at $6.00 per hr. 132.00

2 men (45 hours) at 55c. per hr. 22.00
Truck hire for 2i/ 2 days 3000

$1,933.66
m

Amount of Bill for work and
material on plant $26,204.25

Amount received from Charles
Bang 19,458.54

Amount due $ 6,745.71

The amount of claimants demand after deduct-
ing all credits and offsets is $6,745.83, together 
with interest. The moneys became due to claim-
ants on the 22nd day of November, 1930 and were 
due from the said Charles Bang with whom claim-
ants had a contract, and for whom the materials 
were supplied. The said Charles Bang was the 
contractor with the municipality and claimants 
had a sub contract with Charles Bang, the con-
tractor.

For the full value of the said labor and mater-
ials supplied by the claimants, a lien is claimed 301 
upon the moneys under the control of the Borough 
of Hawthorne, New Jersey, due or to grow due on 
the said contract between the said Borough of 
Hawthorne and the said Charles Bang.

C H AR LE S E. K N O B LE , JR., 
W A L T E R  K N O B LE ,

Trading as Hawthorne Contracting Co.

46
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State of New -Jersey, \aJ, ■'
County of Passaic,

W e, Charles E. Knoble, Jr., and Walter 
Knoble, partners trading as the Hawthorne Con-
tracting Co., being duly sworn upon our oath ac-
cording to law depose and say : 

j q , W e are partners trading as the Hawthorne Con-
tracting Co. W e  have read the foregoing notice 
of claim and all the matters and things therein 
stated and alleged are true.

More particularly is it true that we have per-
formed labor and supplied materials which were 
actually used upon a certain sewerage disposal 
plant for the construction of which Charles Bang 
had a contract with the Borough of Hawthorne, 
which contract was dated on January 20th, 1930. 

20.. w e  both reside on the Goffle H ill Boad, Haw-
thorne, New Jersey, and this work and the mater-
ials-were actually used in the construction of the 
work.

W e had a sub contract with the said Charles 
Bang to cover various items of work we had. 
a copy of the monies due to us, the work and labor 
supplied, and also the moneys paid are as follows:

go 4,486 cu. yds. excavation at .97 Cu.
Yd $ 4,351.42

3,500 cu. yds. fill at .73 cu. yd 2,555.00
5,743 cu. yds. Filter Mat at 2.50' cu.

yd 14,357.50
104.14 cu. yds. gravel at 2.50 cu. yd 260.35
52.07 cu. yds. $and at 1.85 cu. yd 96.32
100 cu. yds. stone at 2.50 cu. yd 250.00
400 cu. yds. white stone at 6.00 cu. yd 2,400.00

4:0 i- $24,270.59
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For Extra W ork for Charles Bang.

1,398 cu. yds. excavation at $.97 cu. yd $1,356.06
1,398 cu. yds. hack fill at .20 cu. yd 279.60 
2 8 ^  hrs. hoisting elevator for con-

crete at $4.00 per hr. 114.00
22 hrs. shovel on Final Settling

Basin at $6.00 per hr. 132.00
2 men (45 hours) at 55c. per hr. 22.00
Truck hire for 2y2 days .. 30.00

$1,933.66

Amount of Bill for work and
material on plant $26,204.25

Amount received from Charles
Bang 19,458.54 2.0

Amount due $ 6,745.71

There is now due to us after deducting all past 
credits and offsets the sum of $6,745.71, with in-
terest. W e  claim a lien upon the monies in the 
control of the Borough of Hawthorne due and to 
grow due on the said moneys from the Borough of 
Hawthorne and the said Charles Bang.

SO
C H A R L E S E. K N O B L E , JR. 
W A L T E R  K N O B LE.

Subscribed and sworn to before me 
this 31st day of December, 1930.

Phoebe E. W ard,
Notary Public of 

New Jersey.

40



26

Answer.

SECOND SP E C IA L D E F E N SE

Defendant claims a lien upon the money which 
is or may become due from the Borough of Haw-
thorne to the said Charles Bang for the work on 
the said sewerage plant as aforesaid.

F R A N C E S H AR T, 
Solicitor of Defendant 

Hawthorne Contracting Co.

Exhibit.

Charles E. Kohle, Jr. W alter Knoble

Tel. Hawthorne 2861

2() H A W T H O R N E  CO N TR ACTIN G  CO.
GrOFFLE HILL ROAD

Hawthorne, N. J.

December 30, 1930.

Copy of Contract Between Charles Bang and 
Hawthorne Contracting Co.

Hawthorne Contracting Co.
Goffle H ill Road,

3 0  Hawthorne, N. J.

Gentlemen: R e : Sewage Treatment Plant.

I hereby accept your estimate of December 9th 
to furnish the following items at prices given in 
connection with the above job.

All work is to be done in accordance with plans 
and specifications and under the supervision of 
Engineer Harold J. Harder.
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Item
1. Excavation— 3000 cu. yds. at $ .97 cu. yd.
2. Fill— 1000 cu. yds. at $ .73 cu. yd.
3. Gravel or Stone— 100 cu. yds. at $2.50 cu. yd.
4. Sand (W ashed)— 60 cu. yds. at $1.85 cu. yd.
5. Filter Material— 5400 cu. yds. at $2.50 cu. yd.

30. W hite Stone— 400 cu. yds. at $6.00 cu. yd. 1 0
31. Gravel or Stone— 100 cu. yds. at $2.50 cu. yd.

It is understood that you are to do, all pipe 
trench excavation where you are able to use your 
machine, and prices to be paid are given under 
item # 1 .

Very truly yours,

C H A R L E S B A N G .
CB :IMC 20

Exhibit.

IN STRU CTIO N S TO B ID D E R S.
2 .

Each bidder must state in his proposal his full 
name and residence and the names and residences 
of all persons interested with h im ; if no other per-
sons be interested with him, he must distinctly 
state the fact. He must also declare that his pro- oy 
posal is made without any connection, directly or 
indirectly, with any other bidder for the work par-
ticularly mentioned in his proposal; that it is in 
all respects fair and without fraud or collusion 
with any person whomsoever; and that no person 
acting for, or employed by the Borough of Haw -
thorne, is directly or indirectly interested therein 
or in the supplies or work to which it relates, or 
in any portion of the profits thereof.

Each bid must be accompanied by a certified **
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check in the sum of $5,000.00 drawn upon any re-
liable national bank or trust company in good and 
proper standing, to the order of the Borough of 
Hawthorne, which check shall be forfeited to the 
Borough of Hawthorne in case the bidder to whom 
the contract is awarded fails or neglects to enter 

j i f  into the contract prepared by the borough, and 
furnish a bond satisfactory to the borough within 
five days after the award of the contract to him.

Each bidder shall submit with his bid a cer-
tificate from a surety company, qualified to do 
business in New Jersey, stating that such surety 
company will provide the bidder with a bond in 
an amount equal to one hundred (100) per cent 
of the contract price bid for the whole work.

The contract will not be awarded on any bid o (V> J
submitted unless the bidder shall furnish proof
that he has made sufficient provision for the com-
plete payment of any obligation he may incur to 
any injured employee or his dependents, under the 
provisions of the Workmen’s 'Compensation Act.

The price must be W R IT T E N  in the proposal 
and also stated in FIG U R ES.

In case any discrepancy exists in this proposal 
between the written figures and the numerals, the 

3 0 ’ written figures will have the preference.
No permission will be , given for the withdrawal 

of any proposal.
Contractors are cautioned to carefully examine 

the whole site of the work and note all the physi-
cal obstacles tp be pvercome, and also to read with 
care every; section of the specifications, and study 
the plans and profiles, before submitting a pro-
posal for the work.

4|fU Upon the award of the contract the successful
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bidder shall furnish a bond in an amount equal to 
one hundred per cent of the contract price bid 
for the whole work which shall conform to the re-
quirements of Chapter 75 of the Laws of 1918.

The Borough Commissioners reserve the right 
to waive any immaterial informality in any pro-

1 0
2. entinued.

posal and to reject any or all proposals if deemed 
to the interest of the Borough to do so.

3.
Contractors are to deliver their proposals iD 

person, or by an authorized representative, to the 
Borough Clerk, at a meeting to he held in Lincoln 
School, Washington Avenue, at 8 P. M ., Decem-
ber 11, 1929.

The Engineers estimate of work and materials, 
by which the proposals will be compared, is as fol 
lows, to w it:

Item Description Estimated
Quantity

Unit

1. Excavation 3,000 cu. yards,
2. Fill 1,000 cu. yards
3. Gravel or Stone 100 cu. yards
4. Sand 60 cu. yards
5.
6.

Filter Material 
Concrete Class A

5,400 cu. yards

Alternate A 1,200 cu. yards
Alternate B 1,300 cu. yards

7. Concrete Class B 10 cu. yards
8. Steel Reinforcement 100,000 pounds
9. Vitrified Pipe 6 in. 300 linear feet

10. Vitrified Pipe 8 in. 50 linear feet
40
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U)

20

SO

Item Description Estimated Unit
Quantity

11. Vitrified Pipe 10 in. 50 linear feet
12. Vitrified Pipe 12 in. 50 linear feet
13. Vitrified Pipe 18 in. 50 linear feet
14. Cast Iron Pipe, B. & S. 65 tons
15. Cast Iron Pipe, Flexible Joint 5 tons
16. Cast Iron Pipe, Specials 25 tons
L7. Gate Valves 2-6 in ; 2-8 in. each
L8. Miscellaneous Steel 5,000 pounds
L9. Structural Steel 10,000 pounds
20. Dosing Siphons 2 each
21. Sluice Gates 2-12 inch each
>2. Drain Tile— 4 inch 250 linear feet
23. Spray Nozzles 280 each

24. Plug Valves— 6 inch 2 each
25. (a) Sludge Bed Superstructure 1 Lump sum

. (b) Sprinkling Filter Super-
structure 1 Lump sum

26. Channel Tile 22,000 Linear feet
27. Recording Gage 1 each
28. W eir 1 each
29. Lumber 2 M. ft. B. M.
30. W hite Stone Paths and

Embankments 400 cu. yards
31. Gravel or stone roads 100 cu. yards
32. W ater Pipe and connections Lump sum
33. Mechanical Bar Screen 1 Lump sum
34. Primary Settling Basin Mechanism

Alternate A — Clarifier 1 Lump sum
Alternate B—  Scraper 1 Lump sum

The above estimated quantities are approximate, 
and the Borough Commissioners reserves the right 
to increase or diminish the same as may be neces- 

-I f  sary in the judgement of the Engineer.
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The bidder must state the unit price for each sep-
arate estimated quantity or work hereinabove 
mentioned, by which bids will be compared. The 
proposal must cover the entire work and no par-
tial bids will be received.

4.

1
The attention of Contractors is particularly 

called to the fact that the Borough of Hawthorne 
reserves the right to order changes in the size and 
location of any of the units of the plant and in 
any of the quantities that may be affected by such 
changes or that may be affected by altering the de-
sign of any portion as shown on the original plans.

Each bidder must bid on both alternates and the
Borough Commissioners reserves the right to se-, I
lect whichever of the two alternates that it may
deem to be best for the interests of the Borough
of Hawthorne, regardless of which of the two is
higher.

T h e  B o r o u g h  o f  H a w t i i o u a e ,

John A. Shea, 
Borough Clerk.

a.
PROPOSAL

To the Borough Commissioners of the Borough 
of Hawthorne in the State of New Jersey:

In conformity with the foregoing “ Instruc-
tions,” W e the
residing at do
hereby submit the following Proposal for doing all 
the work and furnishing all the materials for the 
construction of a sedimentation tank, dosing 
siphons, sprinkling filter, secondary sedimentation
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basin, digestion tank and sludge bed with neces-
sary appurtenances. And do hereby de-
clare that the only person interested in
this proposal, and that no other person has any 
interest herein, or in the contract proposed to be 
taken; that this proposal is made without any 
connection, directly or indirectly, with any other 
person or persons making proposals for the same 
work, and is in all respects fair, and without fraud 
or collusion with any person whomsoever.

And further declare that no person act-
ing for, or employed by, the Borough of Haw-
thorne, is directly or indirectly interested in this 
proposal, or in the supplies of work to which it re 
lates, or in any portion of the profits thereof.

And further declare that have
I P ’ carefully examined the form of contract, bond, 

specifications and plans for said work now on file 
in the Engineer’s office, and that will con-
tract to do the work and furnish the materials 
required for the completion of the said work, in 
all respects according to the terms of said con-
tract, specifications and plans, and furnish the 
bond required, for the following prices, to w it:

3 0  Item 1. For Excavation, the sum o f .......................
......................... dollars ($ ) per cu. yd.

Item 2. For Fill, the sum of ......... .. ..............
. . .  . . . . . . ' .  dollars ($ ) per cu. yd.

Item 3. For Gravel or Stone, the sum of . . .  . •
; .........................  dollars f f  ) per cu. yd.

Item 4. For Sand, the sum of ................ .\ • • • •
4 0  ' ....... , 1 ............. dollars ($ . • ,). Per 3#* Ifc
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Item 5. For Filter Material, the sum o f .................
..........................dollars ($ ) per cu. yd.

6.
Item 6. For Concrete— Class A — the sum o f ..........

.......................   dollars ( f  ) per cu. yd.

Item 7. For Concrete— Class B — the sum o f ..........
.......   ............. dollars ($ ) per cu. yd.

Item 8. For Steel Reinforcement, the sum 
o f ..............

..................... ..dollars ($ ) per pound.

Item 9. For Vitrified Pipe— 6 inch— the sum 
of ................................

......................dollars ( f  ) per lineal foot.

Item 10. For Vitrified Pipe— 8 inch— the sum 
of ................................

......................dollars ( f  ) per lineal foot.

Item 11. For Vitrified Pipe— 10 inch— the sum 
of ................................

......................dollars ($ ) per lineal foot.

Item 12. For Vitrified Pipe— 12 inch— the sum 
of ................................

......................dollars ($ ) per lineal foot.

Item 13. For Vitrified Pipe 18 inch— the sum
of ................................

•...................dollars ($ ) per lineal foot.

Item 14. For Cast Iron Pipe, B and S, the sum 
of ................................

1 0

2 0

<30

dollars ($ ) per ton.
40
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Item 15. For Cast Iron Pipe, Flexible Joing, the 
sum o f ...........................

...................dollars ($ ) per ton.

Item 16. 
sum of

For the Cast Iron Pipe Specials, the

ao
.................. dollars ($ ) per ton.

Item 17. 
of . . . .

For Gate Valves, 6 inch, the sum 

.................. dollars ($ ) each.
For Gate Valves, 8 inch, the sum o f ................
..........................dollars ($ ) each.

Item 18. For Miscellaneous Steel, the sum
of . . . .

20 .................. dollars ($ ) per pound.

Item 19. For Structural Steel, the sum o f ...........
.................. dollars ($ ) per pound.

7.

Item 20. 
of . . . .

For Dosing Siphons— 20 inch— the sum 

...................dollars ($ ) each.

Item 21. 
of . . . .

For Sluice Gates, 12 inch, the sum 

.................. dollars ( f  ) each.

Item 22. For Drain Tile— 4 inch— the sum
of . . . .

..............dollars ($ ) per lineal foot.

Item 23. For Spray Nozzles, the sum o f ................

4 0
.....................dollars ($ ) each.
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Item 24. For Plug Valves, 6 inch, the sum
of ................................

..........................dollars ( f  ) each.

Item 25. (a) For Sludge Bed Superstructure, the
sum o f ...........................

..........................dollars ($ ) lump sum. i q

Item 26. For Channel Tile, the sum o f .....................
.....................dollars ($ ) per lineal foot.

Item 27. For Recording Gage, the sum o f............
......................... dollars ($ ) lump sum.

Item 28. For W eir, the sum of ............................
......................... dollars ( f  ) each.

Item 29. For Lumber, the sum o f ............................
................ dollars ($ ) per 1,000 ft. B. M.

Item 30. For W hite Stone Paths and Embank-
ments, the sum o f ............................

......................... dollars ($ ) per cu. yd.

20

Item 31. For Stone or Gravel for Roads, the sum 
of ................................

..........................dollars ( f  ) lump sum.

Item 32. For W ater Pipe and Connection, the sum 
of ................................

. . . . . . . . . . . . dollars ($ ) lump sum.

8 .

Item 33. For Mechanical Bar Screen, the sum 
of ................................

dollars ($ ) each. 40
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Item 34. For Primary Settling Basin Mechan-
ism Alternate A — For Clarifier, the sum
•of ................................

..........................dollars ($ ) each.

Alternate B —  For Scraper, the sum 
of ..................... .....
................ . . . .d o lla r s  ($ ) each.

The above prices are to include the cost of doing 
all work and furnishing all other materials re-
quired by the contract, specifications and plans.

In no case shall the Contractor be paid for any 
quantities greater in volume than those given in 
the Engineer's estimate, unless such greater quan-
tities are ordered by the Engineer in writing, ap-
proved by the Commissioner of Streets and Public 
Improvements, the amount to be paid agreed on 
before the work is performed, and accepted in 
writing by the contractor.

This proposal is accompanied with a certified 
check as required by the foregoing “ Instruction" 
as security that the bidder will enter into the con-
tract if this bid is accepted which shall be for-
feited as fixed and liquidated damages if the bid-
der fails or neglects to execute such contract and 
furnish the bond required.

Signature: Address:

12.

upon the delivery of the release hereinafter men-
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tioned. It  is expressly understood that such es-
timates shall only be made when the work pro-
gresses as rapidly as may be required by the E n-
gineer, and in accordance with the provisions of 
this contract.

The prices and amounts to be paid under this 
contract refer simply to the quantities of work i q  
which shall be done, as the final measurements of 
the work may prove them to be, the monthly es-
timates exhibited being but approximate; and no 
claims growing out of misconception of the quan-
tities or kinds of work, or of any errors in the ap-
proximate statements of them in the monthly es-
timates, are to be allowed or considered valid.

The Borough shall not be precluded or estopped 
by any return or certificate made or given by any 
engineer, inspector, or other officer, agent or ap-
pointee of the Borough Commissioners, under or 
in pursuance of anything in these specifications 
contained, form at any time showing the true 
amount and character of the work which shall have 
been done and materials which shall have been
furnished by the Contractor.•/

Payments will be made on certificate of tlie En- 
gineer, On or about the first of each month as the 
work progresses the Engineer will issue certificates 30  
for payment for ninety per cent of the total 
amount of the work done during the previous 
month, and the first of the month following the 
completion of the work to the satisfaction of the 
Borough Commissioners and Engineer, a certifi-
cate will be issued for the total cost of the work 
done, less five per cent, hereinafter provided for, 
and also the payments that were made on account.
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The contractor will be required to keep in repair 
the work done under the contract for a period of 
six (6 ) months after the date of the final pay-
ment, and five per cent of the total amount of the 
contract will be retained from the final certificate 
for the purpose of making any repairs that may 
became necessary dui’ing that time, that the con-
tractor neglects or refuses to make.

A t the expiration of six months after the date 
of the final payment, the amount retained will be 
paid, providing the whole work is in a condition 
that is satisfactory to the Borough Commissioners 
and all repairs have been made.

If it becomes necessary for the Borough to make 
■epairs after the contractor has been notified, the 

cost will be deducted from the amount retained, 
20 and the balance if any, paid to the Contractor at 

the expiration of the time that he is required to 
keep the work in repair.

A ll fees for any patented invention, article or 
arrangements that may be used upon or in any 
manner connected with the construction, erection, 
maintenance of the work, or any part thereof em-
braced in these specifications, shall be included in 
the price mentioned in the contract and the Con- 

30 tractor shall protect and hold harmless the Bor-
ough against

18.
D E T A IL E D  SPEC IFIC ATIO N S  

E X C A V A T IO N

IT E M  1

40

W ork Included. Under Item 1, the Contractor 
shall clear and grub as required and shall make 
the excavations required for the settling tanks, the
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sludge beds, the sprinkling filter, the secondary 
settling basin, miscellaneous piping, the manholes, 
and other structures as shown on the drawings or 
required. Under this item shall also be included 
the cost of all backfill.

Pipe Trench Excavation. Pipe trench shall 
have a flat bottom at least two (2 ) inches below, ] 
the outside of the barrel of the pipe. Trenches 
shall be at least two and one half (2 1-2 ) feet 
wide, evenly distributed on both sides of the pipe.

Disposal of Excavated Material. Material from 
the excavation shall be used in grading the 
grounds around the tanks to the lines and grades 
indicated by the Engineer. The Engineer shall 
decide upon the quality and character of the ex-
cavated material to be used for backfilling adja- ^  
cent to the structures. No measurement for pay-
ment shall be made for the disposal of this ex-
cess material to the lines and grades required, but 
compensation therefore will be considered as in-
cluded in the prices bid for the appropriate items.

Sheeting and Bracing. The sheeting and brae 
ing for the trenches .shall be of sufficient strength 
to sustain the sides of the excavation and to pre-
vent any movement which could in any way injure f > (j
the work, and shall be driven to such lines as not °  
to diminish the working space sufficiently to delay 
the work or reduce the wall thickness. Where or-
dered in writing, wooden sheeting shall be driven 
and left in place and paid for under Item 30.

Sheeting and bracing not ordered in writing 
left in place will not be paid for but shall be re-
moved as the excavations are backfilled, and in 
such a manner as to prevent the caving in of the 
sides of the excavation. 40
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Measurement and Payment. T ie  volume of ex-
cavation to be paid for under Item 1 shall be the 
number of cubic yards measured in place inside 
the lines and grades given and within the follow-
ing lim its:

Trench excavation for cast iron, or vitrified
1-0 pipes shall be measured to a horizontal line 2 

inches below the bottom of the barrel of the pipe 
and as having a width 18 inches greater than the 
outside diameter of the barrel of the pipe. ,

Excavations for structures, unless otherwise 
specified shall be measured to the.under side of 
the structure as shown on the drawing or ordered 
and within vertical lines passiug through points. 
9 inches outside of the limiting lines of the struc-

n o t a m - ............................... . '37.
W H IT E  STO N E P A T H S A N D  

E M B A N K M E N TS

IT E M  30

Under Item 30 the Contractor shall furnish ana 
place white Franklin stone on all paths and em-
bankments and in other places where ordered.

30  The embankments shall be brought to within 
six inches of the lines shown on the plans and the 
white stone shall be carefully placed over the en-
tire embankments to a depth of six inches. Where 
paths are to be placed on undisturbed ground, the 
earth shall be excavated to a depth of six inches 
and the white stone shall be placed therein. All 
paths shall be thoroughly compacted and rolled 
and all embankments shall be carefully graded.

40
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W ater shall be used In suitable amounts to assist 
in compacting.

The white stone shall be obtained from Frank-
lin, N. J., of the type known as Franklin crystal 
spar. It shall contain no stones greater than one 
inch in diameter and Shall not contain more than 
25%  of fine material which will pass through a IQ  
screen having a clear mesh of inch.

The volume to be paid for under this item shall 
be the number of cubic yards of white stone actu-
ally placed and measured inside the lines and 
grades given and after the material has been 
rolled or graded.

The price stipulated for this item shall include 
the preparation of the foundation, the furnishing 
and placing of the stone and all watering, raking 
and rolling.

Exhibit H. C. 4—Yellow Sheets. 

SC H E D U LE  “ B ” .

H A W T H O R N E  S E W A G E  T R E A T M E N T
PLA N T.

Notes on Excavation not covered by Specs, or to 
be paid for by Borough.

Sprinkling Filter
Actual max. dimensions 265.33 ft. long x 109.33 

ft. wide.
Limit lines per spec. 267 ft. long x 111 ft. wide. 
Limit lines of excavation 271.33 ft. long x 117.33 

ft. wide.
40
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Cu. yds. difference— (501.66 ft. x 3.4 ft. av. cut) 
and (267 ft. x 5 ft. x 3.4 ft. av. cut) 27

and 5117 and 4539 —  9656 —  357 cu. yds

27 27

Dosing Tank
Pipe Conns, to Spr. Filter, 2 Trenches 11 ft. x 

3 ft. x 3.5 ft.
equals 8.5 cu yds.

Digestion Tank
Limit lines per Spec. 35.5 ft. sq.
Limit lines of excavation 40 ft. sq.
Average cut 3.6 ft. around perimeter of Tank 

20 Cu. yds. difference 151 ft. x 4.5 ft. x 3.6 ft—

27
90.5 cu. yds

30

Primary Settling Basin
Limit lines per Spec. 63.5 ft. long x 28.5 ft. wide 

x 2 ft. deep and 28.5 ft. long x 8.5 ft. wide x 5 ft. 
deep
Limit Lines of Excavation 69.5 x 34.5 x 2 and 34.5 
x 14.5 x 5

Cu. yds difference— (196 ft. x 3 ft. x 2) and
27

(86 ft. x 3 ft. x 5 )— 91.3 cu. yds 
Bar Screen 2 ft. clearance around

77 ft. x 2 ft. x 3 ft. —  17 cu. yds

40
27
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W ater Main Trench Wagaraw Rd. to Sly. end 
Sludge Bed.

941 ft. long less 40 ft. thru Digester Excavation 
901 ft. x 3 ft. wide x 4.76 ft. average depth—  

901 x 3 x 4.75 —  475.5 cu. yds.

27— 1 0

Drain Trench M y . end sludge bed to Underdrain 
101 ft. x  3 ft. x  4 ft. —  44.4 cu. yds

27

Final Settling Basin
Limit lines per Spec. 51.25 x 21.75 x 7.25 ft. av. 

cut.
Limit lines of excavation 61.25 ft. x 31.75 ft. x  ^  

7.25 av. cut.
Difference in cu. yds.

166. ft. x 5  ft. x 7.25 ft —  222.8 cu. yds

27
Additional depth excavation of 1 ft.—  

61.25 ft. x  31.75 ft. x  1 ft. —  72 cu. yds.

27 30

Outfall Line Trench
70 ft. x 3 ft. x 2.5 ft. deep —  19.4 cu. yds.

27

40
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■ Exhibit.

Summary.
Sprinkling Filter 357.00 cu. yds.
Hosing Tank 8,5 cu. yds.
Digestion Tank 90.5 cu. yds.
Primary Basin 91.3 cu. yds.
Bar Screen 17.0 cu. yds.
W ater Main Trench 475.5 cu. yds.
DrainTrench 44.4 cu. yds.
Final Basin 222.8 cu. yds.
Final Basin 72.0 cu. yds.
Outfall Trench 19.4 cu. yds.

G-rand Total 1,398.4 cu. yds.

Exhibit.
20

8th Certificate of Engineer October 22, 1930. 
For Charles Bang, 105 Sylvester Avenue, Haw-

thorne, N. J.
For Construction Sewage Treatment Plant, Haw-

thorne, N. J.
4,486 cu. yds. earth excavation at 1.50 6,729.00
3,500 cu. yds. fill at .80 2,800.00
5,743 cu. yds. filter material at 2.75 15,793.25

oQ 1235.7 cu. yds. concrete at 17.05 21,068.68
104.14 cu. yds. gravel at 2.75 286.38
52.07 cu. yds. sand at 2.00 104.14
45 cu. yds. stone in final basin at 2.75 123.75
132,708 lbs. steel reinforcement at .05%  6,067.17
1,010 lbs. miscellaneous steel1 at .08 80.80
1,200 lbs. structural steel at .07 . 84.00
33.50 tons C. I specials at 97.50 3,266.25
91.28 tons C. I. Pipe B & S at 94.00 8,580.32
9.43 tons C. I. Pipe Flexible Joint 

W  at 150.00 1,414.50
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Exhibit.

18,270 lin. ft. channel tile at .28 5,115.60
156 lin. ft. 18 in. vitrified tile at 3.00 468.00
132 lin. ft. 12 in. vitrified tile at 2.75 363.00
367 lin. ft. 6 in. vitrified tile at .80 293.60
304 lin. ft. 4 in. vitrified tile at .30 91.20
9,718 feet B. M. Lumber at 150.00 1,457.70
2 12 in. sluice gates at 200.00 400.00
11 8 in. gate valves at 112.00 1,232.00
5 6 in. gate valves at 100.00 500.00
2 Dosing Siphons complete at 2,750.00 5,500.00
1 Sludge bed retaining wall at (cost

plus 1 5 % ) 443.30
280 Spray nozzles at 3.30 924.00
1 recording gauge at 221.00 921.00
W ater pipe and connections 2,800.00
W ater pipe extension and connections

(cost plus 1 5 % ) 740.00
Culvert pipe (cost plus 1 5 % ) 106.44
2 Plug valves at 175.00 350.00
Sludge bed superstructure complete 5,500.00
1 W eir at 45.00 45.00
Mechanical Bar Screen complete 2,250.00
Primary basin scraper complete 4,900.00
Piping and connections to Digestion

Tank 537.50
Downes Steel Floating Cover F. O. B.

Hawthorne 3,200.00

1104,736.58
Less ten per cent retained 10,47^.65

194,262.93
Less former payments on account 91,382.93

1 0

20

30

Amount Due $2,880.00 4 0
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9th 'Certificate of Engineer. November 12, 1930.

For Charles Bang, 105 Sylvester Avenue, Haw-
thorne, N. J.

Construction of Sewage Treatment Plant, 
Hawthorne.

i f  4,486 cu. yds. earth excavation at 1.50
3,500 cu. yds. fill at .80
5,743 cu. yds. filter material at 2.75
1.235.7 cu. yds. concrete at 17.05
104.14 cu. yds. gravel at 2.76
52.07 cu. yds. sand at 2.00
45 cu. yds. stone in final basin at 2.75 
100 cu. yds. stone for roads at 2.75 
320 cu. yds. white stone paths and 

embankments at 6.60
^  132,708 lbs. steel reinforcement at f05a||

1,010 lbs. miscellaneous steel at .08 
1,200 structural steel at .07
33.50 tons C. I specials at 97.50
91.28 tons C. I. Pipe B & S at 94.00 
9.43 tons C. I. Pipe Flexible Joint 

at 150.00
18,270 lin. ft. channel tile at .28 
156 lin. ft. 18 in. vitrified tile at 3.00 

30 132 lin. ft. 12 in. vitrified tile at 2.75 
367 lin. ft. 6 in. vitrified tile at .80 
304 lin. ft. 4 in. vitrified tile at .30 
9,718 feet B. M. Lumber at 150.00 
2 12 in. sluice gates at 200.00 
11 8 in. gate valves at 112.00
5 6 in. gate valves at 100.00 
2 Dosing Siphons complete at 2,750.00 
1 Sludge bed retaining wall at (cost 

plus 1 5 % )

6.729.00
2.800.00 

15,793.25 
21,068.68

286.38
104.14
123.75
275.00

2,112.00
6,967.17

80.80
84.00

3,266.25
8,580.32

1,414.50
5,115.60

468.00
363.00 
293.60

91.20
1,457.70

400.00
1.232.00

500.00
5.500.00

443.30
40
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Exhibit.

280 Spray nozzles at 3.30 924.00

1 recording gauge at 221.00 221.00
W ater pipe and connections 2,800.00
W ater pipe extension and connections 

(cost plus 1 5 % ) 740.00
Culvert pipe (cost plus 1 5 % ) 106.44

2 Plug valves at 175.00 350.00
Sludge bed superstructure complete 5,500.00
1 W eir at 45.00 45.00
Mechanical Bar Screen complete 2,250.00
Primary basin scraper complete 4,900.00
Piping and connections to Digestion 

Tank 537.50
Downes Steel Floating Cover F. O. B. 

Hawthorne 3,200.00

Less ten per cent retained
$107,123.58

10,712.35

$96,411.23
Less former payments on account 94,262.93

Amount due $ 2,148.30

9th November 12, 1930

For H. J. Harder, 129 Market Street, Paterson, N. 
J.

Engineering construction Sewage
Treatment Plant, Hawthorne. 

Five per cent of $2 148.30 amount of Cer-
tificate No. 2458 issued to Charles Bang $107.41

30

40
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Walter Knoble— Direct.
147.

W A L T E R  KN O BLE, a witness produced on be-
half of the defendant Hawthorne Contracting Co., 
being duly sworn according to law, on his oath 
testified as follows:

Direct-examination by Mr. Lobsenz :

Q. Mr. Knoble, are yon connected with the 
Hawthorne Contracting Co.? A. I  am.

Q. And did your company have any contract to 
do work in reference to the sewage disposal plant 
at Hawthorne? A . Yes. ......  -

Q. Did you have it in writing or orally ? A. In 
writing.

Q. Is this the writing that you had? A. Yes.

Mr. Lobsenz: I  offer it in evidence.
(Contract between Charles Bang and 

Hawthorne Contracting Co., dated Febru-
ary 27, 1930, is received and marked Ex-
hibited H. C.-3, on behalf of the defendant 
Hawthorne 'Contracting Co.)

Q. Did you do any extra work, besides the work 
set forth in that contract? A. Yes sir.

Q. W hat extra work did you do? A. The extra
work I did was as follows :
1398 cu yd. excavation at .97 cu. yd.......... $1,356.06
1398 cu. yd. back fill at .20 cu. yd...............  279.60
2 8 %  hrs. hoisting elevator for concrete,

at $4.00 per hr..............................................  114.00
22 hrs. shovel on final settling basin at

$6.00 per h r . .................................... .............  142.00
2 men (45 hrs.) at .55 per. hr....................  22.00
Truck hire for 2 %  days .............................. 30.00

$1,933.66
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W alter Knoble— Direct.
148.

$1,933.66
Amount of bill for work and material on

p la n t .......................................................... 26,204.25
Amount received from Charles Bang . .  19,458.54

Amount d u e ....................................................... $6,745.71 3LQ
Q. Mr. Knoble, did you do all of the work un-

der the original contract and supply all of the ma-
terials? A. Yes.

Q. The white stone, did you supply 400 cubic 
yards? A . No, that has not been supplied yet.

Q. I mean actually delivered on the job? A .
It hasn’t all been actually delivered yet.

Q. How much did you actually deliver on the 
job? A. About 197 cubic yards, I believe.

By Mr. M ann: Did you personally deliver 
it?

A . No, I don’t drive the trucks.

Mr. Mann: I object to his testimony, un 
less he personally delivered it.

B y Mr. Lobsenz:

Q. Have you the slips to show the deliveries? .30 
A. I have. (Witness produces slips).

Mr. M ann: I object to the slips going in-
to evidence. There is nothing on the slips 
to indicate its receipt by Bang or by any of 
Bang’s men. They are self-serving. There 
is nothing on the slips to show they were 
actually received on the job.

4P



50

Walter Knoible— Direct.

B y  Mr. Lobsenz:

Q. Are these all the same thing? A. Yes.

Mr. Lobsenz: I offer them all.
Mr. Mann: Same objection.

149.
Mr. W righ t: My objection is that they are 

10  simply slips to the Hawthorne Contracting
Co. and they are not connected up at the 
present time with the job.

Mr. Lobsenz: I withdraw the offer.

Q. Have you been down to the plant to deter-
mine as to whether or not that much of the white 
stone was actually delivered on the job by your 
company? A. I was there on the job when it was 
delivered and know it is there.

Q. Did you work on this contract and during 
the extra work were you also there? A. Yes.

Q. Everything was actually done? A. Posi-
tively.

Q. Were you personally on the job, supervis-
ing it during all of this time? A. I was.

Q. Did you speak to Mr. Bang in reference to 
this extra work, as to the charge? A. Yes.

Q. And was the price agreed upon? A. It was. 
30 Q. And was it agreeable to him to pay the 

charges you have made for the extras? A. Yes.
Q. And is that a reasonable price for the extras? 

A. Very reasonable.t/

Q. In your stop claim you charge for the 400 
cubic yards of white stone and you now tell us that 
you delivered 197 cubic yards, is that correct? A. 
That is it.

40
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Walter Knoble— Cross.

Q. W hy is it that you made the charge for the 
400 cubic yards? A. W e have contracted for the

150.

400 cubic yards and it is no more than right. W e  
have to pay for it and we have no other use for * q  
the stone. Furthermore we were stopped on the 
job, because there was going to be so many alter-
ations, the stone was being mixed with the dirt 
and was being used at a loss. It was to be placed 
after all excavation was done and the ground 
settled.

Q. Is the balance of the stone available and sub-
ject to the orders of the Engineer on this work?
A. It is.

20
B y the M aster :

Q. Has the stone been ordered by you from the 
concern that supplies it to you? A. Yes.

Cross-examination by Mr. M ann :

Q. However, of the 400 cubic yards of white 
stone, how many yards were not delivered and 
used on the job? A. The difference between 400 
and 197. ‘

Q>. 203 yards, so that 203 yards never was de-
livered to the job? A. Not yet.

Q. And the job is completed as far as your work 
is concerned? A. No.

Mr. Mann: May I withdraw that ques-
tion, the certificate speaks for itself.

Master: It is a little late now that you 
have the answer. 40
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20

30

ff i T

40

Q. You have here 4486 cubic yards of excava-
tion. A ll that was actually done, was it? A. 
Yes.

Q. On what part of the work? A . On the job, 
on the complete job.

151.

Q. In detail, what parts of the job and how 
many yards on the various parts? A. 4486 cubic 
yards was actual work done for Bane for the Bor- 
ough.

Q. I  mean, can you tell us how many yards ex-
cavation was done on each different part of the 
job? A. No.

Q. You did it, did you not? A. W hy certainly.
Q. How did you arrive at the figures of 4468 

cubic yards?
Q. That is the figure that the engineer’s cer-

tificate calls for. The engineer measures that, not 
us.

Q. Engineer Harder gave you a certificate to 
that effect? A. No, I never had any dealings with 
Mr. Harder or Mr. Hood.

Q. From whom did you get the certificates? A. 
The Borough got the certificate from the en-
gineer.

Q*. From whom did you get the certificate? A. 
I never got a certificate.

Q. How did you arrived at that figure? A. 
From a copy of the certificate which I had. There 
are nine certificates and the 9th certificate shows 
a total excavation of 4486 cubic yards. This is a 
duplicate certificate.

Q. How do you arrive at the 1398 cubic yards 
of excavation and the like amount of back fill in
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the extras? A . That is the extra. W hen the en-
gineer gives you your stations he allows you 9 in. 
on each side as a variation. In other words if  
this is the pile that is to be dug there is allowed 
a contractor 9 in. on each side. W hen he comes 
to dig this out the contractor sees that if you go 
over that point say three or four feet, he can save IQ  
time and labor and also pay for the excavation, 
why that comes in under the extra yardage. Now 
in order to prove that, on each unit he has the 
measurements that were taken by the engineer, by 
actual measurements.

152.

Q. W hat engineer gave you the 1398 cubic yard 
figure? A. Mr. Hood.

Q. The 3500 cubic yards of fill you get also from 20  
the certificates? A. Yes sir.

Q. And the 5,743 cubic yards filter mat., you 
also obtained from the certificates? A. Yes.

Q. And these were based on figures given by Mr. 
Harder? A. Yes.

Q. Mr. Knoble, the amount of work that you 
put into the job and the labor for examining the 
white stone that was delivered, you personally did 
see the delivery? A. I certainly did. 30

Q. Did you personally supervise the work in the 
settling basin? A. The final settling basin?

Q. Yes. A. I was on the job, yes.

Cross-examination by Mr. W eiss :

Q. Mr. Knoble you have a charge for 1398 cubic 
yards excavation at 97c per cubic yard, is that 
right? A. Yes.

Q. Is that chargeable to the Borough of Haw- 40
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thorne or to Mr. Bang personally. A. Not to my 
knowledge, thought Bang ordered it. I  don’t know 
but this was extra work, that was done outside the 
lines given by the engineer.

Q. W as this extra work outside the lines? A. 
Yes.

Q. Don’t you know of your own knowledge; 
that the Borough of Hawthorne is not responsible 
for any excavation outside of the lines?

Mr. Lobsenz: I object, on the ground it 
is immaterial.

Master: I  think that is a conclusion of 
the law and is not a proper question. I 
sustain the objection.

20 Q. Did you see the specifications for this job 
and for your particular work, Mr. Knoble? A. 
Yes.

153

Mr. Lobsenz: I object to the question on 
the ground it is immaterial. W e have a 
contract with this man. It is immaterial 
whether he knows or not. Our contract is 
with Bang and we insist to be paid for it.

Mr. W eiss: If he has seen the specifica-
tions and knows the contents and does 
work knowing the Borough is not respon-
sible, than it is up to him.

Mr. Zimmerman: This proceeding is
against the Borough and not against Mr. 
Bang.

Master: It is against the fund.

40
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Q. And you say you saw these specifications,
Mr. Knoble?

Mr. Lobsenz: I  object to the question on 
the ground it is immaterial.

M aster: This so-called contract or ar-
rangement between the Hawthorne Con-
tracting Co., and Charles Bang provides 10 
that all work is to be done in accordance 
with the plans and specifications and un-
der the supervision of the engineer. I f  he 
has not read them I don’t know how he is 
going to carry out his contract with Charles 
Bang.

Q. Have you read the plans and specifications?
A. Yes. ‘JO

154.

Q. Referring to the extra work, this 1398 cubic 
yards of excavation at 97c per cubic yards, that 
includes work or excavation outside the lines, that 
is true, isn’t it? A. That is right.

Q. I refer you to page 18 of the specifications, 
Exhibit H-29, in the last paragraph it says: “E x -
cavation for structures, unless otherwise specified 
shall be measured to the underside of the struc-
ture as shown on the drawing or ordered and 
within vertical lines passing through points 9 
inches outside of the limiting lines of the struc-
tures.” Is that right? A. That is right.

Q. This excavation under the extra work is out-
side the structure, isn’t it? A. That is right.

Q. And you knew at that time that the Borough 
was not responsible for the payment of the exca-
vation outside the structure?

3U

40
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W alter Knoble— Cross.

Mr. Lobsenz: I object to the question on 
the ground it is immaterial.

Master: It is the same question that was 
asked before. I  sustain the objection.

Mr. W eiss: I withdraw the question.

Q. Referring to another item of extras, which is 
2 8 %  hours of hoisting elevator for concrete at $4 
per hour. W as that done under the direction of 
Mr. Bang. A. Yes.

Q. You also have truck hire for 2 %  days $30. 
was that under the direction of Mr. Bang? A. 
Yes sir.

Q. And you received no authority or consent 
from the Borough Engineer, did you, in reference to 
those two items? A. No.

156.
Cross-examination by Mr. W right:

Q. Mr. Knoble, I call your attention to your 
contract which is Exhibit H.C.-3 and under item 
1, ask you if you didn’t contract for 3000 cubic 
yards of excavation? A. No. you don’t contract 
for those yardages. It is merely an estimated 
yardage. It may vary.

Q. How do you account for the fact that your 
claim and the extras combined for excavation call 
for 5885 cubic yards, when the estimate was 3000? 
A. The 1398 is work that was not estimated by 
the engineer. That was extra work that was done 
afterwards, as I  explained before, to take care of 
doing the work in a quicker period of time, that 
meant a saving of time by expending it some other 
way.

Q. Now under the fill, under item 2 of your con-
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tract, 1000 cubic yards are estimated? A . Yes.
Q. And you supplied a total in fill of 4898 yards 

according to your claim? A . Of fill?
Q. Yes, that was 3500 cubic yards under your 

original contract and 1398 under tbe extra work?
A. The 1398 cubic yards under the extra work was 
the back fill. 10

Q. You just dug it out and then put it back, is 
that the idea? A. Yes.

Q. Under item 3 of your contract, it calls for 
100 cubic yards of stone or gravel and item 31 
calls for 100 cubic yards of gravel or stone, mak-
ing it 200 yards in all? A. That is right.

157.

Q. Under your claim you supplied 204.14 cubic 
yards. I don’t think we need argue about that.
Is that right? A. I supplied that.

Q. Under item 3 washed sand. Your contract 
calls for 30 cubic yards and you supplied 52.07 
according to your claim, is that correct? A . I f  it 
is on the claim, yes.

Q. Under item 5, your contract calls for 5400 
cubic yards of filter material and you supplied 
5743 cubic yards, is that right? A. I haven’t the 3 0  
claim before me, yes.

Q. So that in all cases where you supplied 
either more or less you charged for either more 
or less? A. Yes.

Q. W ith  the exception of item 30, white stone?
A. That is right.

Q. W h y didn’t you charge for the amount of 
white stone you supplied instead of 400 cubic 
yards? A . Because I am obliged to pay for that 
amount of stone, that 400 yards.
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Q. Has it actually been delivered to you from 
your correspondent? A. It is ready to be deliv-
ered, we only have it delivered when we are able 
to put the shovel at work to lift it out of the cars.

Q. Is it in the cars here? A. No, it is at the 
quarry.

Q. And there is no market for that white stone, 
other than your order? A. No, we never use it.

Q. It can’t be sold anywhere else in the world 
except on your order?

20

Mr. Lobsenz: I object to that. It is im-
material.

Master: I don’t know where you are go-
ing to get with that question.

158

Mr. Mann: If it was not delivered, it is 
not lienable at all.

Mr. W right: I withdraw the question.

Q. Under your price of item 1, 97c per cubic 
yard for excavation, is that the current price in 
this section for excavation land such as this was?

Mr. Lobsenz: I object to the question on 
the ground it is immaterial, because there is 
an exact contract for this.

Mr. W righ t: W e are interested not in the 
exact contract, but the reasonable market 
value of these things that were supplied.

Master: Not at all, where we have a con-
tract you can’t go on a question of reason-
able value, except as to extras. If  there was 
no agreed price, the situation would be dif-
ferent.

4f)
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Mr. Lobsenz: You have a contract wherein 
the price is fixed at 97c to be paid to the 
contractor by Mr. Bang, who was to get f  1.50 
from the borough. He made 53c on every 
cubic yard and that certainly cannot be at-
tacked.

M aster: I will sustain the objection. IQ
Mr. W righ t: He contracted for 3000 cubic 

yards of excavation and under that contract 
he is entitled to be paid 97c per cu. yard for 
300 cubic yards, but he actually excavated 
5884 cubic yard and he is not entitled to any-
thing but a reasonable price after the 3000 
yards.

(Unrecorded argument between counsel 
sel and Master.) 2q

M aster: I understand the witness has tes-
tified that it is customary in these cases, and 
outside of my personal knowledge of years

159
of experience in the County, that these quan-
tities are estimated and that it is the cus-
tom to estimate the quantities, but the con-
tractor is never paid on the estimated quan-
tity, he is paid on the quantity actually de-
livered. I f  they estimate 3000 yards and the 30  
job calls for 4000 yards, I don’t know of 
anything that is going to make a difference 
in the price for the additional 1000 yards 
and I don’t see how, on the other hand, if the 
estimated quantity is 300 cubic yards, and 
the contractor only does 2000 cubic yards, 
he can be allowed a rebate for the market 
price.

Mr. W right: That is perfectly correct, but 40 
here we have a case where the engineer’s es-
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timate calls for 3000 and he does practically 
5900 cubic yards, where the engineer is 
100%  wrong in the estimate. And we also 
have a case where the estimate calls for 1000 
cubic yards of fill and there has been practi-
cally 500 cubic yards of fill, which makes the 
engineer 400%  wrong in the fill. Now, your 
Honor has had experience with engineers in 
the county also and he knows that they don’t 
go anywhere from 100%  to 400%  wrong. As 
far as the item of the fill is concerned, all 
he did was pick it up and lay it down and 
he gets 97c per cubic yard for picking it up 
and 97c per c. yard for laying it down.

M aster: That m ay' be all right, but that 
is what you do when you open up and relay 
any kind of a trench.

Mr. W right: I am wrong in one item, he 
gets 97c for picking it up and 21c for laying 
it down.

160.

Mr. Zimmerman: I would like to join in 
the objection as to any extra over and above 
the amounts that are set forth in Exhibit 

30 H. 0.-3. As to any quantity beyond that, I
also join in the objection. I think that the 
reasonable value should be shown as to any-
thing over and above what is specifically set 
forth in that contract.

Master: I didn’t understand your ques-
tion to relate to the extra work. I under-
stood your question to relate to the contract.

Mr. W right: Part of this excavation and 
part of this fill is under extra work.

40
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M aster: Then you have to separate it.
Your questions have all gone to the contract 
and under the contract these quantities are 
variable.

B y Mr. W righ t :

Q. Under your contract, Mr. Knoble, yon ex- -j q̂  
cavated 4486 cubic yards of fill? A . That is right.

Q. Although the estimate is 3000 cubic yards, 
is that right? A . Yes.

Q. Then you also have for excavation 1398 
cubic yards of extra excavation at 97c per cu. 
yd.? A. Yes.

Q. Is that 97c per yard the current price 
charged? A. It states in the contract that all 
extras must be according to the contract.

Q. W as this extra work pipe trench excava-
tion? A . Yes.

Q. It was? A. He bid that lump sum.
161.

Q. But it was pipe trench, it wasn’t foundation 
excavation, or anything like that? A . Part of it 
was, yes.

Q. W hat part of it was pipe excavation and 
what part was the other. W ater main trench was 30  
475.5 drain trench, was 44.4 out fall trench 19.4.

Q. Of that 1396 cubic yards 511.5 was pipe 
trench? A. Yes.

Q. W hat represents the remainder of that ex-
cavation. A . Exrta on the sprinkling filter 
amount to 357 cu. yds.
on the dosing tank 8.5 cu. yd.
Digestion tank 90.5 cu. yd.
On the Primary settling basin 91.3 cu. yd.

40
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On the bar screen 17. cu. yd.
Final settling basin 222.8 cu. yd.
Final Settling basin, additional depth 72. cu. yd.

Q. Then approximately 900 cu. yds. was not 
pipe trench? A . If your figures are correct, yes.

Q. You have practically 1400 cu. yds. 500 was 
pipe trench? A. Yes.

Q:. And approximately 900 was not pipe trench? 
A. Yes.

Q. W hat is the customery figure for 900 yards 
of excavation such as this was— not pipe trench 
excavation— but what is the customary charge in 
this vicinity for like property?

Mr. Lobsenz: I object to the question, your 
Honor on this ground. This contract be-
tween the parties isets forth an agreement to 
perform work according to estimate of De-
cember 9th and to furnish items at prices 
given in connection with the above work. In 
other words, it shows an estimate only and

162.

any additional work that had to be done was 
to be done under those prices as set forth in 
the first paragraph. Then it says: “A ll 
work is to be done in accordance with the 
plans and specifications.” The plans and 
specifications to which this contract refers 
state that the above are estimated quanti-
ties and are approximate and may be in-
creased or diminished as may be necessary in 
the judgment of the engineer. Now then, if 
that be the case, these extra items do not
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come under extras, but they come under the 
original contract, because the original con-
tract provided for an increase or decrease in 
the quantities.

Mr. W right: I f  your Honor pleasee, this 
contract provides for certain work to be 
done in accordance with the terms of the XO 
specifications, of the original contract. W e  
are not at present taking any exception to 
the work done under the original contract. 
There has never been an engineer’s certifi-
cate produced here for the 1398 cubic yards 
that I am addressing my questions to at 
present, nor has the engineer certified that 
it was done. The written contract provides 
only for 300 cu. yards of excavation, we have 0|.

i t o . 20allowed 4486 cu. yd. This extra work was nott/
contracted for and apparently from the terms 
of this written contract was not contemplated 
by the parties at the time.

Mr. Lobsenz: It is a question of law, the 
writing speaks for itself. It is an estimate, 
the prices are contained in the estimate and 
all work done is to be paid at the prices 
set forth in that estimate.

163 30

M aster: I  understand that this is so-called 
extra work, but as extra work it is an exten-
sion of the terms of the contract. From a 
practical point of view, I don’t see how this 
objection can be raised by an intervening 
creditor. It is an objection that can be 
raised only by the Borough of Hawthorne, 
as I see it. I f  the Objection is sustained and 
the ultimate decision of the court is that the
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price of this extra work is to be at the cur-
rent rate instead of the contract price and 
the current rate is lower, you are going to 
diminish your fund. If it is at a higher rate, 
it is going to increase your fund and the 
amount of the increase or lessening of the 

s a  fund is going to be for the benefit or detri-
ment of this creditor. It is not going to ef-
fect any other creditor, as I  understand it, 
because it goes to the establishment of the 
amount due from the Boro of Hawthorne to 
the contractor under his contract and the 
objection can only properly be raised by the 
Borough of Hawthorne. My decision is not 
going to effect the standing or the amount 
that any other claimant is going to get out 

* of the fund. If the Borough of Hawthorne
makes this objection under the terms of its 
contract, the objection is over-ruled.

Mr. W eiss : May I make the objection.
Master: You may make the objection and 

under the terms of the contract you are 
bound to provide this work at the price bid 
by the contractor and which you are obliged 
to pay. If you can show me that this work 

30 is not an extension of the work contemplated
under the eontract but entirely new work 
which was not contemplated under the con-
tract, then I will allow the question.

164.

(Unrecorded argument between counsel 
and master.)

Mr. W right: I  withdraw the question.

40
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Cross-examination by Mr. W eiss:

Q. Under your contract or under your agree-
ment you were to charge so much per cubic yard, 
is that right? A. Yes.

Q. That included extras also, in other words, -j a  
for example, if you were to dig 1000 cu. yds. you 
would charge whatever agreement you had made, 
is that right? A. Yes.

Q. Under the extras you have a charge of 1398 
cu. yds. excavation and also the same amount of 
back fill. You would charge only per cu. yd. is 
that right? A. That is right.

Q. You also included additional work such as 
truck hire and shovel. Those items were neces- 
ary for your extra work? A . for the completion 
of the job, yes.

Q. And now do you figure out that in this par-
ticular work on the extras, you charge those addi-
tional items, whereas under the original work or 
the regular work under the contract you don’t 
charge for hoisting elevator, for shovel, for the 
two men and truck hire? A . W e didn’t  do anv 
of that work, only for hoisting concrete for Mr. 
Bang. 30

Q. You needed a shovel on your excavation un 
der the original contract didn’t you? A . Yes.

Q. You made no charge for a shovel on your 
ordinary work, did you? A. No, that was contract 
price.

Q. And you needed trucks and you needed men 
on your original work, didn’t you? A . Yes.

40
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Q. And you made no charge for that? A. No, 
that all goes in under the contract price.

Q. Yes and your contract price at that time was 
97c per cu. yd. is that right? A. Yes.

Q. And on the extras you attempt to charge 97c 
, per cu. yard? A. Yes.

Q. Now why do you make an additional charge 
for the shovel, for 2 men and) for a truck, when 
the contract price was 97c per cu. yard? A. I  
think you will find that down in the final settling 
basin, as we got down to our called for depth un-
der this bid, we struck water and mud and we had 
to go down to a rock foundation for the footings. 
W e were down there in a bunch of mud and muck, 
nobody could figure how much it would cost to 
dig that out.

Q. W ould you have had the same obstacle in 
the work that you made your estimate on? A. No.

Q. W hy not? A. Because this work is way 
down.

Q. Didn’t you have to go down in other excava-
tion work? A. This was the lowest pit that was 
dug.

Q. You might have done against the same 
30 trouble on the other work? A. Then it would 

have been just too bad.
Q. Then you wouldn’t have charged for the joist 

or the shovel, would you? A. I don’t think I am 
getting your point.

Mr. Lobsenz: The hoist and shovel were 
needed for raising concrete on a different 
job.

40
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W itness: W e  dismantled our shovel and 
laid it aside and used it to hoist his eleva-
tor.

Q. I am referring to the shovel on the settling 
basin. Your chances were the same on the extras 
as they were on the regular work with reference 
to the shovel, weren’t they? A. No.

Q. You -might have had the same thing occur 
on your regular work as on the extra work? A.
No, the depth is what counts. You are going be-
low the river bottom.

Q. Mr. Knoble, this exra work was done below 
the under .side of the structure, is that right? A.
Yes.

Q. And according to the specifications which you 20  
say you read, you couldn’t charge the Borough for 
any work below the under side of the structure, 
is that right? A. Eight.

Q. And at the same time you are charging him, 
according to this claim that you filed, is that right ?
A. I am charging Mr. Bang, yes.

Q. This claim is against the Borough, isn’t it? A.
Yes.

Q. And you are attempting to charge the Bor- 30 
ough for work that the Borough is not re-
sponsible for, is that right, but Mr. Bang person-
ally? A. Yes, that is charged to Mr. Bang.

Q. According to this claim you are attempting 
to charge the Boro for this work? A. W e have 
no bills against the Borough. Our bill isn’t against 
the Borough.

40
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Cross-examination by Mr. B aten :

Q. W as all the work done on the sewage dis-
posal plant? A. Yes.

Q. A t the request of Mr. Bang? A. Yes.

Redi/rect-examination by Mr. Lobsenz:

Q. W ere there any changes made in the con-
tract after the contract was accepted? A. Yes.

Q. In reference to the work that you were sup-
posed to do, were there any changes made by the 
Borough Engineer? A. Yes.

Q. Alterations? A. Yes.
Q. And did any work have to be done over 

again. Had any work been done and then you 
were ordered to excavate again or fill again? A. 
Yes.

Q. And you got your orders from whom on that? 
A. From Mr. Bang and his engineer, Mr. Watts.

Q. W as that work done, that extra work or the 
changes done under the direction of the Borough 
Engineer? A. Yes.

Q. Mr. Knoble when you gave this estimate of 
your contract with Mr. Bang, did you look at the 
estimate given by the Borough on this sewer? A. 
Yes.

Q. Did your estimates for this work correspond 
with the estimates on this contract with the Bor-
ough, or the estimates of the Borough? A. Yes.

Q. W as the question as to the excavation you 
were to do and the excavation that Mr. Bang was 
to be paid for discussed by you and Mr. Bang?

Mr. W right: Objected to, the contract 
speaks for itself.
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Mr. W eiss: I object to it for the Borough 
of Hawthorne. The contract or agreement

168
between Mr. Bang and Mr. Rnoble would 
not be binding upon the Borough.

(Unrecorded argument between counsel).
Mr. Alexander: I make a motion that Mr. 10  

Bang and his attorney be made to intro-
duce and bring to this court the applica-
tion upon which the bond was issued.

(Further unrecorded argument).

Q. W as the question as to the excavation you 
were to do and the excavation that Mr. Bang was 
to be paid for discussed by you and Mr. Bang? A .

^ eS 20  Q. W as there any allowance made for the extra
digging' and excavation that you would have to
make for which. Bang would not be paid by the
B or ough ? A. Yes.

Q. How did you make the allowance? A . He  
pays us 97c per yard and he charges the Borough 
$150. to take care of unforseen things that may 
occur, his bond, etc.

Q. Under unforseen things that may occur, does 
that include the extra digging that is necessarily 30  
done in doing this work? A. Yes.

Q. Does Bang save money by having this extra 
excavation done rather than having the work done 
exactly within the lines as set forth in the plans?
A. Yes.

Q. And how does that save him money? A.
That saves it and allows his men more freedom 
to work. They can work on both sides of the 
form, saves putting in sheathing such as the final 40
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settling basin would have required had he not 
dug that extra width.

169

Q. Did you have such a large difference in the 
price you charged to Bang and the price he charged 
to the Borough in the other items? A. No.

Mr. Mann: I object to this line of testi-
mony on the ground that the contract 
speaks for itself. The contracts are both 
on record, they have been produced in evi-
dence and this examination is simply a 
waste of time.

Q. For the fill you charged Mr. Bang 70c per 
cubic yard? A . 73c.

Q. And Mr. Bang charged the Borough what? 
A. 80c per cu. yard.

Q. For the gravel we charged Mr. Bang $2.50 
per cu. yd. and he charged the Borough $2.75? A. 
Yes.

Q. For the sand we charged Mr. Bang $1.85 
and he charged the Borough $2.00? A. Yes.

Q. For the filter material we charged Mr. Bang 
$2.50 per cubic yard and he charged the Borough 
$2.75? A. Yes.

Q. For the white stone we charged Mr. Bang 
$6.00 per cubic yard and he charged the Borough 
$6.60? A. Yes.

Q. You say the prices and charges you have 
made on this claim represent and are according to 
the Borough Engineer’s estimate and certificates? 
A. Yes.
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B y  Mr. W righ t:

Q. How do you know what Mr. Bang charged 
the Borough on these unit prices by the certificate?
A. Take the last certificate, the 9th certificate, 
which has everything on it ; this is Bang’s prices 
on the different items, and the contract will show
you our price. 10

170

Mr. M ann: I want to move to strike from 
the record this witness’ testimony as to the 
amount of yards dug out and refilled, on the 
ground that his testimony is based on what he 
shows to be a copy of the engineer’s certifi-
cate. He personally cannot testify as to the
actual amount of yardage taken out. He has

J yi)
based his testimony merely on the fact that 
he has before him what he says is a copy of 
the engineer’s certificate, therefore his testi- 
money is based entirely on hearsay and im-
proper evidence, and I move that it be 
stricken from the evidence.

Mr. Lobsenz: I am connecting it up. He 
was there on the job and he is giving his tes-
timony. I can only produce one witness at 
a time. I am having the engineer here and 30  
I will connect it up.

Master: My understanding of the testi-
mony up to this time is that he got the yard-
age from the engineer’s certificate. Now if 
you want to dispute the engineer’s certificate 
go to it, but I Avill not strike out any testi-
mony that has already been taken.

Mr. M ann: I objected at the outset of this 
man’s testimony, on the ground that his evi-

40
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dence was based on hearsay. I  want to en-
ter an objection now to the entire line. Yon 
will recall that yon asked me to bring it 
out in cross-examination, instead of inter-
jecting an objection as we went long. Now, 
I want to enter an objection to all his testi-
mony on the ground that it is based entirely 
upon hearsay of his drivers, his employees 
and copies of the engineer’s certificates.

170

Mr. Mann: I objected at the outset of this 
man’s testimony, on the ground that his evi-
dence was based on hearsay. I  want to en-
ter an objection now to the entire line. You 
will recall that you asked me to bring it out 
in cross-examination, instead of interjecting 
an objection as we went along. Now, I want 
to enter an objection to all his testimony on 
the ground that it is based entirely upon 
hearsay of his drivers, his employees and 
copies of the engineer’s certificates.

JO H N  W . HOOD, a witness produced on be-
half of the defendant Hawthorne Contracting Co., 
recalled, having been previously sworn testified 
as follows:

Direct-examination by Mr. Lobsenz:

Q. Hr. Hood, have you been personally on this 
sewage job? A. Yes.

Q. And did you make estimates and figure out
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the work that the Hawthorne Contracting Co., has 
done? A . Yes.

Q. And did you make proper measurements of 
everything that they have done? A. Partly and 
partly through another assistant of Mr. Harder’s, 
but I supervised the whole work.

Q. So it was all done under your own work and IQ  
supervision? A . Yes.

Q. Did you figure out all of the various items, 
everything that they have done? A. Yes.

Q. You can refer to any slips you desire. W ill 
you just tell us how much excavation they have

171

done? A. It has been submitted in evidence, it is 
on the engineer’s certificate, 4486 cubic yards of 
excavation.

Q. That is without these other additional items 
which have been spoken of? A. Yes.

Q. Which I shall refer to later? A . Yes.
Q. How much fill? A. 3500 cubic yards of fill.
Q. Is that also without these items on the yel-

low sheets? A . It is.
Q. So that all these items will be without these 

items on the yellow sheets? A. Yes.
30(Counsel is referring to two yellow 

sheets, headed “Notes on excavation not 
covered by specifications or to be paid for 
by Borough,” which are offered in evidence 
later in the testimony and marked Exhibit 
H. C.-4.)

Q. How much filter material? A. 5743 cubic
yards.«/

Q. How much gravel? A. 104.14 cubic yards.
Q. How much sand? A . 52.07 cubic yards. 40
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Q. How much stone? A. 100 cubic yards of 
stone for roads.

Q. Is that the same thing as gravel? A. Yes.
Q. How many cubic yards of white stone? A. 

320 cubic yards white stone.
Q. Is that your estimate? A. It is.
Q. Do you know anything about the hoisting of 

the elevator for concrete? A. No.
172

Q. Do you know whether or not they did use an 
elevator for the hoisting of concrete? Did you 
actually see it done on the job? A. I did not.

Q. Do you know anything about using the 
shovel on the final settling basin? A. Yes. They 
used the shovel on the final settling basin to make 
some additional depth excavating.

Q. W hy was that necessary? A. Because a 
proper bottom could not be found at the level pre-
scribed by the engineer.

Q. W hy is a proper bottom necessary? A. The 
tank is a heavy unit; it is filled with water when 
in operation and it requires a solid foundation to 
set on, otherwise it will break up.

Q. Do you know anything about the truck that 
,30  was hired for 2y2 days and 2 men? A. No. 1 

have papers submitted, they are on file in the of-
fice, I believe, which bear out these figures.

Q. W as there other work done besides these 
items that you have referred to? A. Yes, there 
was.

Q. W hat other work was one besides the items 
you have mentioned? Give it to us in summary 
form,, may be it would be better. A. Mr. Bang’s 
contract with the Borough provides that he shall

40
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be paid by the Borough for the quantities 9 in. 
outside of the maximum dimensions of the unit.
This other work as you term it is the work done 
outside of that 9 in. dimension in all cases.

Q. W hat work is that? A. Sprinkling filter,

m  1 0

dosing tank, digestion tank, primary settling 
basin, bar screen, water main trench, drain trench, 
final settling basin and outfall trench.

Q. That is exact yardage of excavation, is i t .'
A. Yes.

Q. How much is it? A . 1398.4 cubic yards.
Q. W as that back fill necessary with that work?

A . Yes that was.
Q. How much? A. I suppose it would be ap- ,20  

proximately the same quantity. I  don’t  take any 
stock of the back fill.

Q. In other words if  you lift it out, you have 
to put it back? A . Not necessarily. You may lift 
out a greater amount of excavation.

Q. I mean on this job was it put back? A . W ell, 
some of it would go back.

Q. W hat other extra work was there that the 
Hawthorne Contracting Company has done? A . 30  
I am not aware of any outside of those measure-
ments.

Q. Does that include everything on the yellow 
sheet? A. Yes.

Q. Whose measurements are those? A . Those 
are my measurements; they were made in the 
course of my work for the borough. •

Q. Are those sheets in your hand writing? A.
Yes sir.

40
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Mr. Lobsenz: I  offer the yellow sheets in 
evidence.

(Two yellow sheets headed “Hawthorne 
Sewage Treatment plant. Notes on excava-
tion not covered by specs, or to be paid for 
by Borough/’ marked Exhibit H .O.-4).

Q. Mr. Hood, did you actually measure the 
quantity of white stone supplied, or is that just 
an estimate? A. It is only an estimate.

Q. The other work were exact measurements? 
A. Up to the 8th certificate.

Q. These items that you have given us, without 
the yellow sheets, show the total amount of work 

20  that this man has done according to the Borough 
specifications, for which he should be paid, is that 
correct? A. Yes.

Q. Now these yellow sheets represent the extra 
digging? A. Yes, outside the lines.

Q. W hy was this extra digging done outside the 
lines and why was it necessary? A. It was neces-
sary in order, I suppose, to facilitate Mr. Bang’s 
work.

q q  Q. Does it facilitate the work? A. It permits 
his men to go faster on the job, it permits them 
to have accres to the building of the forms.

Q. Is that the usual procedure, to dig more than 
you actually need in order to get greater facili-
ties? A. Yes.

Q. This extra digging, did that save money also, 
because no sheathing was necessary?

Mrs. Weiss : Saved money for whom? 
Mr. Lobsenz: For Mr. Bang.10
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A. I personally would say that it saved him 
money, but it was an error in judgment on his part 
in ordering the work done.

Q. It saves the sheating? A . Yes.
175

Q. It also gives the men more room to work in?
A. Yes.

Q. Do you happen to know of your own knowl-
edge whether, when a man takes a job to be paid 
for extra amount of excavation only, that he will 
subcontract with knowledge that extra amount of 
digging will have to be done?

Mr. Zimmerman: I think that is objec-
tionable.

Master: I overrule the question. 20
Mr. Lobsenz: I withdraw it.

Cross-examination by Mr. W eiss :

Q. Mr. Hood, the items mentioned on these 
yellow sheets, marked Exhibit H. C.-4, do these 
include extra work? A. No, these include extra 
digging, not extra work on the part of the Bor- 
ought, extra digging, to enable the contractor to 
execute the work. 30

Q. You say to enable the contractor to do extra 
work ? A. To execute his work.

Q. Is the borough responsible for this extra 
work?

Mr. Lobsenz: I object to that question.
Mr. W eiss: I withdraw the question.

Q. Is the Borough obliged to> pay for this extra 
work? Kefering to the yellow sheets, Exhibit H. 
C.-4). A . No. 40
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Q. Looking at the claim of the Hawthorne Con-
tracting Co., referring to extra work, is any of 
this extra work to be paid by the Borough of 
Hawthorne? A. No. There was an argument 
about the item for the shovel and 2 men’s labor in

1 0  176

the final settling basin, but Mr. Harder would not 
agree to it, because the specifications provided 
that excavation would be paid for only to the bot-
tom lines of the unit as established by the plans.

Q. On these items, amounting to $1933.66, 
which is the total amount for the extra work, the 
only person responsible for that is Mr. Bang per-
sonally, is that right? A. Yes.

20 Q. The Borough of Hawthorne is not? A. No. 
B y the M aster :

Q. Take all the extra work for which the Bor 
ough of Hawthorne is responsible to Mr. Bang, 
how much is that? A. W ill you ask that question 
again?

Q. The amount of money due from the Borough 
of Hawthorne to Mr. Bang for the extra work, 
have you calculated it? A. No.

£ q  Q. Can you calculate it? A. Not without Mr. 
Bang. You will recall that at one of the prev-
ious hearings I attempted to get Mr. Bang and 
Mr. Mann to fix a certain date on which Mr. Bang 
would appear at Mr. Harder’s office. I was un-
able to get him to Mr. Harder’s office, and, of 
course, the work to which you refer has never been
done yet.«/

By Mr. M ann: That has not been done be- 
cause— such items for example as Knoble’s
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claim for extra, if they are allowed naturally 
the Borough pays them.

Mr. W eiss: I object to that statment.
Mr. M ann: And if these extras are not al-

lowed, it is that much less that the Borough 
would have to pay and because of the de-

1 Q
177

termination of that matter Bang held back.
Mr. W eiss: I think that is an improper 

statement to make.
Master: My thought is this— The Haw-

thorne Contracting Co. and Bang did extra 
work for which the Borough of Hawthorne 
is responsible. Now the Hawthorne Con- 
tracting Company also did work for Bang 
that the Borough of Hawthorne is not re-
sponsible for, but I  claim that the fund is 
responsible for it. Now then, if I close this 
hearing and determine how much is coming 
from the Borough to Bang and don’t include 
this extra work, everybody is going to lose.
Now the important thing, as I see it, is for 
the creditors to get the fund. I can under-
stand why Bang hasn’t any more interest in 30  
this fund, but the creditors have an interest.

B y Mr. Lobsenz :

Q. After the original plans and specifications 
were made on this sewage plant, were there any 
changes made after that? A . There were.

Q. About how many changes, just the number 
of changes?

Q. There were two main changes.
40
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Q. And how many sub-changes? A. I  wouldn’t 
be prepared to say how many sub-changes.

Qs. About how many? A. I  wouldn’t even make 
a crack at it.

Q. W ere there several small changes besides 
the two main changes? A. Yes, a number of minor 
changes.

Q. Did that require extra work and extra ma-
terial? A. It did.

178

Q. Have you given us an estimate as to the cost 
of this extra material and work? A. It is evident 
in the engineer’s certificates.

Q. Have you made the final compilation? A. 
W e have not in respect to some of the items.

Q. How soon can you get together to let us 
know what is the total amount of money due from 
the Borough to Mr. Bang, and include not alone 
the original contract and specifications, but also 
all of the changes made? A. If his Honor will 
admit the different claims which have been heard 
by him, we will be glad to take those claims as 
he approves them, include them and compile the 
final certificate.

B y Mr. Lobsenz :

Q. Have you the plans and specifications show-
ing the various changes made? A. W e have the 
revised plans showing the changes made. The 
specifications have not been changed, but as I said 
before the last payment on account shows, by rea-
son of the quantities the changes which actually 
were incurred in the building of the plant, by the 
amount in which they exceed the estimated quan-
tities that appear in the specifications.
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Q. W ill you produce whatever papers you have 
showing the additions and changes made on this 
work? A . I  can produce the plans this afternoon.

B y Mr. W is e :
Q. There is still some work to be done that Mr.

Bang has not performed, such as mentioned in

179

letter addressed to Mr. Bang which is marked in 
evidence, which letter is dated April 21, 1931, is 
that right? A. Yes.

Q. Mr. Bang has performed some of that work, 
has he not? A. Yes.

Q. Have you received or secured an estimate of 
what it will cost the Borough to complete this 2Q 
additional work, so that the Hawthorne Sewage 
Treatment plant may be in complete operation?
A. I think that is useless for this reason, when we 
prepare the final certificate we pay only for $95%  
of the work done, the remaining 5 %  covers all 
that. W e don’t  have to make estimates to cover 
work he is still to do or work he is forced to do.

Master: That may be all right, but under 
circumstances of this kind, all the money SO 
comes into this fund, less what it will cost 
the Borough to finish the job.

Cross-examination by Mr. Baten:

Q. In reference to this claim which states 400
cubic yards of white stone, do you know whether
or not the entire 400 cubic yards were used? A.
They are not.«/ 40
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Q. Do you know how many yards were actually 
used? A. I heard this morning 197 cubic yards 
but I estimated the job, from looking at it, which 
I am required to do, and I made a poor estimate 
of 320 cubic yards.

Q. A ll you know is that 197 cubic yards was

20

actually used? A. May I explain that on the first 
of each month we are supposed to make an ap-
proximate estimate by looking at the job and I 
estimated 320 cubic yards, but there are not 320 
cubic yards there, so the Borough has that much 
money coming off the fund before it is paid out; 
but there is still work to be done.

Noon Recess.

2 P. M.

JO H N  W . HOOD, recalled, having been prev-
iously sworn on his oath testified as follows :

Direct-examination by Mr. Lobsenz:

3 0  Mr- Hood have you the plans setting forth
the original disposal plant and the changes made? 
A. I have.

(Plans offered in evidence and marked Ex-
hibit H. 0.-5 on behalf of the defendant, 
Hawthorne Contracting Co.)

Q. Do they show all of the changes or just the 
larger changes? A. They show the large changes

40
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and a number of the minor changes in yellow 
crayon and red ink.

1 SC*
Ap p e a r a n c e s  :

Ja me s  N. W r ig h t , E s q .,
Solicitor of the complaintant James 
Radcliffe & Sons Company.

Sa m u e l  B a t e n , E s q .,
Solicitor of the Complainant, John 
Mawhinney Company.

I. A r t h u r  W e is s , E s q .,
Solicitor of the defendant, Lord & 
Burnham Company.

Th o m a s  L. Z i m m e r m a n , E s q .,
Solicitor of the defendant Lord & Burn-
ham Company.

Miss F r a n c e s  H a r t  and
Me y e r  Lo b s e n z , E s q .,

Solicitors of the defendants, Charles E. 
Knoble, Jr. and W alter Knoble, trad-
ing as Hawthorne Contracting Co.

JO H N  W . HOOD, recalled, having been previ-
ously sworn on his oath testified as follow s:t/

Direct-examination by Mr. W e iss :

Q. Mr. Hood, you have made a tentative state-
ment of the amount in the hands of the Borough 
due to the contractor, Charles Bang, on the H aw -
thorne sewage disposal plant? A . Yes.

Q. Does that statement that you have before you 
include the extras, particularly the claim of James 
Radcliffe & 'Sons, John Mawhinney Co., Dalzell
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Trucking Co. and C. J. Vanderbeck? A. It does.
Q. And those are all the claims for extras? A. 

No.
Q. And those are all the claims for extras 

against Charles Bang or for work done up to the 
present time for the Borough of Hawthorne? A. 
It is all the claims that have been filed. Does

this statement also include an estimated amount 
to complete the repairs to the plant? A. Just tell 
us what the amount is and how you arrived at it 
and any changes that might be necessary because 
of future information? A. In explanation I 
might state that at the last hearing I was instruct- 
ed to prepare a final certificate, but for two rea-
sons, I  haven’t been able to prepare a final certifi-
cate. One is that the repairs to the plant have 
not been completed due to materials not having 
come forward yet and the men have been laid off 
who were performing the repair work until such 
time as the materials come from the Chapman 
Valve Company in New York. The second reason 
is that Mr. Bang called at Mr. Harder’s office yes-
terday afternoon at four o’clock and wanted to

80 thrash over about upwards of twenty different 
items, some of which we will be prepared to admit 
and some of which we will not be prepared to ad-
mit. If  your Honor wishes to give him a further op-
portunity to keep a date in Mr. Harder’s office and 
continue the matter of the final certificate until 
such time as he can keep a date, then we will be 
glad to do so.

B y  Mr. W right:

™  Q. W ould these items that he wants to thrash
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over with you increase the fund to any appreciable 
degree?

Mr. Weiss : I  object to the question. My 
objection to the question is that these items 
mentioned by Mr. Hood could not be allow-
ed unless the claim was filed.

Mr. W rig h t: No. The borough must pay IQ  
the entire amount due on this sewage plant, 
whether the contractor or subcontractor has

188.

filed his claim or not. In  other words, my 
claim is, if Radcliffe, my client, has not filed 
a claim, it would not relieve the Borough 
from paying that money into this fund, be-
cause the Borough is liable for all work 20  
done.

Mr. W eiss : I f  there was no claim filed or 
nothing to give the engineer of the Borough 
any knowledge of that particular work, how 
could the Borough pay.

Mr. W rig h t: The engineer can estimate 
what that work should have cost at a rea-
sonable price from a subcontractor. He  
knows the work has been done and it is up q q  
to him to include not only all claims filed, 
as he has testified, but all work that has 
been done on this job by any contractor for 
which the Borough is liable to pay.

Master: The engineer should include in 
his final estimate all work that has been 
done under this contract and all extra work.
If  it is impossible to ascertain the exact cost 
of this work, he is to estimate the cost and 
include it in the estimate. As to the sec- 40
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ond proposition of the engineer, I  would say 
that, having given Mr. Bang and the engin-
eer an opportunity to get together and settle 
these various items and it is rather appar-
ent that the contractor is reluctant to do so, 
or would prefer to delay any agreement 
with the engineer, that in order to dispose 
of the matter promptly and effectively, the 
disputes between the contractor and the en-
gineer, if any, are to be settled arid determ-
ined by me at this hearing or an adjourned 
hearing. Now, Mr. Hood go on with your 
figures.

189
A. Total cost of plant as per 9th cer-

tificate $107,123.58
20 Overestimated:

131 cu. yds. white stone
at $6.60 $864.60

147 tons flexible joining
pipe at $150 220.50

Q. In whose claim was the overestimate made? 
A. On the white stone placed by the Hawthorne 
Contracting Co. A t the last hearing I received 

< three receipted accounts from the special master’s 
hands relating to white stone, which told me that 
actually there had been placed on the plant 131 
yards less than what I estimated for the 9th certi-
ficate on account 1.47 tons of flexible joint pipe at 
$150., $220.50, that is corrected because of a state-
ment received from the Flexible Joint Pipe Co. in 
New York, who sold a quantity of pipe to the con-
tractor and the total over estimate included in the 
9th certificate on account is the sum of $1085.10. 

40 Deducting the total over estimate of $1085.10 from
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the total cost of the plant per 9th certificate, we 
arrive at a figure of $10,038.48. Going forward to 
claims which are yet to be placed on certificate, we
have:

Radcliffe— miscellaneous ironwork $277.75
Mawhinney— roofing and flashings 225.00
Dalzell— rigging and trucking 1,300.00
Vanderbeck— acetlyene welding 399.50

A  total cost of 2,202.35
Plus 15%  which is provided for on

all extras 330.35

2.532.70

190 20

$106,038.48
2.532.70

108,571.18
Less former payments on account 96,411.23

Leaves a balance of 12,159.95
Less amount estimated to complete

repairs to plant 300.00 30

Amount actually due on this tenta-
tive statement $ 11,859.95

However, there are some claims of the contractor 
which should be allowed and if he will keep an 
appointment, properly made over this table here 
before your Honor, Mr. Harder’s Office will be 
glad to keep that appointment and iron matters 
out and include them in the final certificate.

«
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There is also being made at the present time, in 
addition to the repairs, some uncompleted work, 
which has come to light. They are only minor de-
tails, but they are not deductible from Mr. Bang; 
they will be added to the amount due him ; in other 
words they will be added to the fund when they 

j q  are completed probably one week hence. I think 
that completes all the information that I am re-
quired to give you.

Mr. W eiss: I offer this statement in evidence.

(Tentative statement of Cost in lien of 
certificate, dated June 3, 1931, is marked 
Exhibit H-30 on behalf of the defendant, 
Borough of Hawthorne).

20
209

CH AR LES B AN G , recalled for examination in 
regard to the claim of the Hawthorne Contracting 
Co., having been previously sworn on his oath tes-
tified as follows:

Mr. Lobsenz: I object on the ground that 
the case as far as the Hawthorne Contract-
ing Co. is concerned has been entirely 

30  closed.
Master: I understand it has been closed 

as far as the Hawthorne Contracting Co., 
but has not been closed as far as any con-
tradictory evidence is concerned.

Examination by Mr. M ann :

Q. Mr. Bang, you have in front of you the bill 
of the Hawthorne Contracting Co., will you tell 
the Master what items on that bill are improper

40
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or have never been delivered, or what items the 
Hawthorne Contracting Co. are not entitled to 
payment for? A. The total of their bill is $6,745.- 
83 and the items noted on the 1st, 2nd, 3rd, 4th,
5th, 6th and 7th certificates are perfectly proper; 
on the 9th certificate a final item covering 80 yards 
white stone; that has been adjusted at the previous i q  
hearing. On the first sheet of the bill there is a 
heading “For Excavation.” It gives work known 
as excavation on nine different units of the plant, 
the exact excavation at the sprinkler filter, at the 
dosing tank, at the digestion tank, at the primary 
basin, at the bar screen, water main trench, at the 
drain trench, at the final basin and at the outfall 
trench. That is not due for the reason that the 
Town of Hawthorne did not pay me for this work.

20

210

Mr. Lobsenz: A t this state I object on the 
ground that all of that calls for a conclusion 
and that is for the law to determine.

A. In accepting the estimate of the work that they 
were to do for me I clearly stated that all work 
is to be done in accordance with plans and speci-
fications and under the supervision of Engineer 
Harold J. Harder.

30

Mr. Lobsenz: To all of this I offer the 
same objection. It has all been gone into 
and all of this calls for a legal conclusion.

Mr. M ann: The witness says he told them 
what they were to do at the outset of the 
contract. Where is there a legal conclusion 
involved there?

40
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Q. Mr. Bang in the claim filed by the Hawthorne 
Contracting Co. there is a group of items called 
extras aggregating $1,933.66. Were those items 
within the perview of the plans, specifications or 
contract?

Mr. Lobsenz: I  object to the question, on 
10 the ground it calls for a legal conclusion.

Master: I will admit the question.

A. W ith the exception of three items that I want 
to talk about they were not.

Q. Which of the extra items designated here are 
improper, as not being within the perview of the 
contract? A. Here they have lumped them all, 
whereas I have them on this bill separate.

20 211

Q. Tell us in cubic yards? A. You want a list of 
everything that I question.

Q. Yes. A. I question 858.7 cubic yards of ex-
cavation at 97c. per cubic yard.

Q. W hat do you say to that item? A. I say it 
is not proper, because the Borough of Hawthorne 
won’t pay me for that amount and any work that 

o q  was to have been done by the Hawthorne Contract-
ing Co. was to have been done in accordance with 
the plans and specifications; inasmuch as it wasn’t, 
that is why I question the item.

Q. Did you order it? A. I did not.
Q. W as it done? A. No, sir.

Master: Did I understand you to say it 
was not done?

A. It was not done.
40



91

Charles Bang— Direct.

B y Mr. M ann :

Q. W hat other item do you question? A . I  
question 858.7 cubic yards of back fill at 20c. per 
cubic yard for the same reason.

Q. W as it done? A. No, sir.
Q. W as it ordered by you? A . It was not.
Q. Is it within the terms of the contract? A.

No, sir.
Mr. Lobsenz: I  object on the ground it 

calls for a conclusion.

Q. An item of 28c. hours hoisting elevator at 
$4. per hour, is that within the requirements of 
the contract? A. I  used this hoisting elevator for 
perhaps 2 8 %  hours and at the time it was offered 
to me, it was offered to simplify the hoisting of 
concrete. A s I was hoisting the concrete we were 20 
getting along satisfactorily, but this was a little 
better way of doing it and in offering that equip-
ment to raise this concrete I  had no idea that it

212
was going to cost me $4. an hour.

B y the Master-.

Q. W hat did you think it was going to cost you?
A. I had no idea. In fact, I  thought that it was- go 
n’t going to cost anything beyond the actual cost 
of operating the machine, probably gasoline and 
operator’s wages.

Q. W h y? A. In the spirit that'it was offered, 
judging from the spirit in which it was offered.

B y  Mr. M ann:

Q. You thought it was a hand out, rather than a 
business proposition on that particular item? A.
I did. 40
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Q. W hat other item do you question? A. Item 
“Extra, final basin, shovel 22 hours at $6. per 
hour.”

Q. W as that done? A. It was.
Q. W as it called for by you? A. It was.
Q. Is it within the contract? A. It was agreed 

as an extra by the engineer and the 2 men, 45 hours 
at 55c. per hour. The reason for this work was 
this, we were excavating for what is known as the 
final basin. After we reached the proper depth 
we found that we had a muck that it was practical-
ly impossible to pore concrete on. On order of the 
engineer we had to go down a depth of either 6 in. 
or 8 in. additional and in conversation with the 
engineer yesterday, the engineer has denied me this 
additional excavation and for that reason I deny 
it to the Hawthorne Contracting Co. The last 
item, truck hire for 2 %  days is proper.

213
Cross-examination by Mr. Lobsenz:

Q. Did you measure any of the excavation itself, 
the cubic yards of actual excavation? A. Those 
items that are mentioned there?

Q. Any items? A. I have checked them, yes, 
sir.

Q. W ith  whom? A. W ith myself.
Q. How' did you check them, what means did 

you use to check them? A. You mean these items, 
I had no occasion to check these.

Q. Did you check any items of excavation your-
self? A. I  did, yes.

Q. W hat are the items, that you checked? A. 
Covered by these certificates 4486 cubic yards of 
earth, excavation.
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Q. Do you base your figures on these certifi-
cates? A. I  do.

Q. So that you depend upon these certificates to 
the extent of the amount of yardage excavated? A. 
Through the certificate I receive my payment and 
naturally I depend on that.

Q. Outside of the certificates you did not do any 10  
measuring yourself as to the amount of yardage 
excavated? A. W e absolutely did.

Q. Where are your measurements? A. The 
measurements are on the plans.

Q. I asked you before whether or not you actual-
ly measured the amount of yardage that they ex-
cavated? A. Surely.

214

Q. Where are your figures by which you did it? 2f0  
A. They have been taken off the plans.

Q. You took them off the plans. Did you meas-
ure them on the grounds? A. W e  didn’t have to 
measure them on the ground, except as to the 
depth of the cut. In some cases of course we had 
the original survey with the correct slope, we have 
the elevation marked on the plan and we can—

Q. So now you are trying to say that from the 
plans and from the engineer’s certificate you figur- qq  
ed out the excavation made? A. From the plan we 
figured the excavation. The engineer figured the 
excavation and we try to check it.

Q. So that outside of the plans and outside of 
the engineer’s certificates, you did not do any actu-
al measurement on the ground of the exact yardage 
excavated? A. Yes, sir.

Q. Yourself? A. Surely.
Q. Where are your figures by which you did it?

40
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A. I don’t recall, they are probably just memo-
randums.

Q. Where are they now? A. I  don’t have them.
Q. Where did you keep the memorandums? A. 

A t home.
Q. You haven’t got any of them? A. No, sir, 

not that I  know of. I could look for them and 
probably locate them.

Q. Did you measure them yourself? A. I assist-
ed, yes.

Q. W ho did you assist? A . W atts and I.
Q. Have you W atts’ figures? A . No.

215

Q. Did anyone else measure them besides you 
and W atts? A. Mr. Hood or a member of that of-
fice, I guess.

Q. Were they there at the time it was measured 
on the ground? A. I  don’t recall.

Q. Was there work done just to the 9 inch lee-
way from the walls, or was a wider excavation 
made? A. I don’t know, I was only interested in 
9 inch.

Q. I am not asking you what you were interest-
ed in. I am asking you what was done? A. Judg-
ing: the exact distance is very hard because theo  v
bank varies.

Q. You just told us you measured to find out 
how far they went? A. Absolutely.

Q. Now I am asking you, how far did they go 
beyond the wall itself? A. Approximately 9 
inches.

Q. Did they ever go beyond that? A. No. Some 
cases where the bank has fallen, it would have gone 
further.
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Q. Where was that where the bank had fallen 
in? A . I don’t know.

Q. You said you measured where it was and 
where the bank fell in? A. Do you want me to 
explain each distinct part of the plant? A. It is 
an impossibility to tell such things.

Q. Did you not exactly measure then the extra 
yardage that they excavated, either because of fall-
ing in of the banks or for any other reason? A. 
Excavation is never figured exactly.

Q. You didn’t measure the average, did you? A.
Yes, sir.

Q. Yourself? A . Yes.
21G

Q. You have not the figures? A. I have the fig-
ures on the plans from where we took our figures 20  
and from the actual job itself.

Q. The figures from the actual job you haven’t?
A. They are on the plans.

Q. Are these the figures you are going by? A.
W e rechecked that from what we measured on the 
job. In some cases the figures were taken from 
the plans and in some cases from the job, the ac-
tual hole that was dug.

Q. W ere there any cases where they had to dig ^ 
deeper underneath these tanks in order to give the 
banks a firm foundation? A. In the case of the 
final basin that I mentioned, yes.

Q. And without the final basin, besides that? A. 
There was one occasion on the sprinkler filter and 
those items were not considered as extra excava-
tion. They were classed as excavation under the 
terms of the contract and were included on the 
certificates.

Q. How deep was the deepest or these tanks un- 40
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der the ground? A. I  believe the deepest cut we 
had was in the final basin and from the approxi-
mate depth we had there it was about 6 feet to 
6 feet 6 inches.

Q. After these holes were dug, did you put forms 
in for the cement to be poured in? A. W e did.

Q. And the forms are of wood? A. That is 
right.

Q. And they are supported on the inside and 
outside? A. They were bound together on this par-
ticular job by an affair we call a tie screw.

217

Q. Is that from the inside or outside? A. In  
most cases all our bracing was done on the inside 
and on the outside out men worked around the 
forms. 95%  of the work was done from the in-
side of the excavation.

Q. And 5 %  of the work had to be done on the 
outside? A. Yes.

Q. And the forms had to be built on the outside? 
A. The forms were built on the inside.

Q. You have an outside form and an inside 
form? A. That is true.

Q. And the more room you have for the work-
men on the outside the quicker these men can get 
around? A. I f  they have work to do.

Q. And they did have 5%  of the work to do? A. 
Perhaps.

Q. Now have you photogra showing the ex-
cavations themselves? A. I do have.

Q. Where are they? A. A t home.
Q. W ill you bring them in here? A. Yes.
Q. W ho took the photographs? A. Mr. Watts 

took most of the photographs.
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Q. W ho took the rest of them? A. Mr. Hayns 
took some.

Q. W ho did the actual measurement of the ex-
cavation and hack fill that was allowed by the 
Borough? A. Either Mr. Hood or one of his men.

Q. And you saw Mr. Hood or his men there ac-
tually measuring the exact cubic yardage excavat- ^0  
ed? A. In some cases they measured as to the 
earth, but in most cases they figured that excava-
tion from the plans.

218

Q. But in other cases did you see them there 
measuring the exact amount ? A. I have seen them 
there measuring many times.

Q. A t any rate the figures of Mr. Hood were the 
ones upon which you were paid? A. That is true. ^0

Q. Didn’t you take into consideration that ex-
tra excavation would have to be made in order to 
do your work? A. It wasn’t necessary.

Q. You charged the Borough how much for the 
excavation? A. I charged at the rate of $1.50 per 
yard.

Q. How much did you pay the Hawthorne Con-
tracting Co.? A. 97c. per cubic yard.

Q. That is about 1 /3  profit? A. 55c. per cubic oq  
yard profit.

Q. On the other items you didn’t make as high 
a profit, did you? A. In some cases I  did and 
others I didn’t.

Q. W hat did you charge for the filter material?
A. Approximately 10%  profit.

Mr. M ann: I do not see the relevancy of 
the question.

Mr. Lobsenz: The relevancy is this. The 40
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contract was made with knowledge of the 
fact that extra excavation would have to be 
made for which he would not be paid. This 
man took a one-third profit on that as against 
about 10%  on other items, so that he took 
into consideration this additional excavation 
he would have to pay for and he was paid 
for it. The contracts and the figures on all 
these items will show that the fact he had 
to dig the extra excavation was taken into 
consideration.

Master: I  will take it subject to the objec-
tion of any counsel.

Mr. Baten: I  object to the question on the 
ground there is no basis for it and has 
nothing to do with the issue involved in this 
case.

219

Mr. W righ t: I object to it because it isn’t 
proper cross'-examination. On direct-exami-
nation, nothing was said about prices.

Q. W hat did you charge for the filter material? 
A. $2.75.

Q. And the contract price with the Hawthorne 
Contract Company was $2.50, is that right? A. 
Yes.

Q. Now the gravel charge to the Borough was 
$2.75?

Mr. M ann: May I object your Honor. It 
is going further than I thought it would go. 
The Hawthorne Contracting Co. has charged 
us with certain volumes at certain prices. 
W e are not charging that the prices are ex-
cessive. W e are saying that the volume of
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work was not put in. W hat on earth has 
that to do with what the Borough is to pay 
us in price for the work? I  object, I don’t 
think it is relevant at all.

M aster: How far are you going with this 
examination?

Mr. Lobsenz: I am going down all the i q  
items and show that on all those other items 
10%  was charged and on this one 331/4 %  
profit was made, or even more than that and 
that these other items were taken into con-
sideration. Now as to the fact whether or 
not the work was done. The witness says 
he does not know he never measured it. H e  
takes his measurements from the plans.

M aster: I have let you show three or four 
of these and I understand the rest of the fig- " 0  
ures are shown on the exhibits. Is that so?

Mr. Lobsenz: Yes.
Master: So that it is only a question of 

having this witness examine papers that are 
already in evidence.

220
Mr. Lobsenz: That is all.
M aster: I think then that we will curtail 

further questioning. Anything that you go 
want to show by way of argument, you can 
use the figures on these exhibits.

Q. On all the items supplied by the Hawthorne 
Contracting Go. you charged a leeway of 10%  
profit, with the exception of the excavation on 
which your leeway is 1 /3 , is that correct? A. That 
is correct.

Q. Now in regard to the elevator for hoisting 
concrete. There is no doubt that this elevat- 40
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or was used for the period of time claimed, 28y2 
hours? A. That is true.

Q. But no price was made on it? A. That is 
right.

Q. No price discussed? A. That is right.
Q. Did this include not alone the use of the ele-

vator, but the use of a man and gasoline? A. Did 
not include the use of the elevator, included the 
use of a shovel that was used to operate the elevat-
or and a man and gasoline.

Q. On the final settling basin 22 hours of extra 
work was actually done? A. That is true.

Q. And men were used and a truck was used for 
that purpose? A. No, a truck was not used.

Q. Men were used for that purpose? A. That 
is true.

Q. This extra work was done under orders of the 
Borough Engineer? A. That is true.

Q. And was necessary because you did not have 
a proper foundation on which to place the tanks? 
A. That is true.

Q. And in oth.er places where you did not have 
a proper foundation to place the tank excavation 
had to be made until you got the proper foundation 
is that correct? A. In one other case.

Q. Which other case was that? A. A t the south 
east corner of the sprinkling filter.

Q. And extra excavation had to be made in or-
der to get a proper foundation? A. W hat do you 
mean by extra excavation?

Q. Had to be dug down lower? A. Excavation 
had to be dug to reach a solid foundation, yes.

Q. And only on the sprinkling filter? A. 
Sprinkling filter and the southeast corner of the 
ludge bed that was lower.



101

Charles Bang— Cross.

Q. You say there was a place where the bank 
fell in? A. Many places.

Q. How many places did the bank fall in? A .
I don’t know.

Q. About how many? A . I can’t say.
Q. There were several places where the bank fell 

in, is that correct? A. Yes. 1 0
Q. How much yardage did that take along with 

it, do you know? A. I don’t know.

B y  the M aster:

Q. Mr. Bang, this additional depth that was 
made, you say, in the settling basin or the sludge 
basin? A. Final basin.

Q. That excavation, I understand you to say, 
was actually made, was it? A. Yes, here is the 
thing about that. Excavation under the terms of ‘̂ 0 
the contract only to within 9 inches of the lines 
was to be paid for bv the town at the rate of $1.50 
per cubic yard. In this particular case we had 
dug this out with a shovel and we had a lot of 
water in the hold and we struck muck at the bot-
tom. It was an impossibility to dig that six inches 
with the shovel and as a result it had to be dug

999
30

out by hand and the use of a shovel. W e had to 
dig the muck out and throw it into the shovel and 
it was one hard job. For that the Hawthorne Con-
tracting Co. have billed me the shovel at the rate 
of $6. per hour, the day work on it and I had some 
of my own men assisting them in digging it out.
The thing that I want to know is, whether or not 
they are entitled to this price at day labor, ot 
whether they are entitled to that additional exca- 40  
vation at the rate of $1.50 per yard. In other
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words if, as Mr. Hood says, I can only be paid 
at the price of $1.50 per cubic yard, I  can’t pay 
the Hawthorne Contracting Co. for days work.

Q. How many yards were there?
Mr. H ood : It took 45 cubic yards of stone 

to replace the sand taken out.
-pO Q. Mr. Bang, why was there a 33%  profit on the 

excavation and only 10%  on the other items? A. 
In order to get into the job, it was necessary to 
build a temporary road. It was an expenditure 
which had to be met right from the start, in order 
to live up to the terms of the contract and ground 
had to be furnished that cost in the neighborhood 
of $1500. or $1600. that had to be paid for as soon 
after the job was started as was possible. Nat-
urally excavation was the first money coming in 

* 0  and to the item of excavation we added the expense 
of the ground and the expense of the temporary 
road. That is why it was added to the first item, 
the excavation item.

223

By the Master: It is stipulated by all so-
licitors that at the hearing to be held at two 
o’clock on Monday, June 8, 1931, or such 
time as the hearing may be hereafter ad-
journed to by the Special Master, Mr. Hood 
of the Borough Engineer’s Office and Mr. 
Charles Bang, the contractor, will testify be-
fore the Special Master as to the proper 
items to be inserted in the final certificate 
and the ultimate amount of the final certi-
ficate; the items and amounts to be deter-
mined by the Special Master after having 
heard both the engineer and the contractor; 
no solicitor of any party to be present at 
such hearing.

40
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There were present at this hearing:

F r e d e r i c k  W . V a n  B l a r c o m , E s q ., 
Special Master.

Ch a r l e s  B a n g , the contractor.
J o h n  W . H o o d , Engineer.

1 0
Ho solicitors were present in accordance with 

the stipulation entered into at the last hearing.
The following statements and answer made by Mr. 
Bang or Mr. Hood are statements and answers 
made under oath.
B y the Master (questioning Mr. Bang)

Q. A t the last hearing, Mr. Bang, you testified 
that you did certain extra work in and about this 
job that has not been allowed to you by the 
Borough Engineer in the 9th certificate and which 
you are entitled to receive compensation for in the 
final certificate? A. That is right.

Q. For the purpose of enlightening me as to just 
what is claimed by both sides, we will take these 
items as nearly as can be in one order in which 
you gave me at the last hearing? A. Yes, sir. The 
way I have outlined this tentative sheet is this, my 
first heading is, “Amount retained and that is the 
same figure that is shown on the certificate, namely 30 
$10,712.35. That, of course, has to be adjusted 
some because of a deduction that was made on the 
knoble claim, and a deduction on the Knoble claim 
would naturally make a reduction on this. In the 
testimony at the hearing that I was not to that 
amount can be found. The item of flexible joint

in
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pipe, as I  told you at the last hearing. There were 
some invoices I was trying to get separated. It 
was necessary for me to get in touch with C. La- 
do w & Son at Vineland, N. J., asking them to sep-
arate an invoice showing total tonage of a certain 

4|i lot of pipe that I bought from them that I had left 
over on a job. It was numerous sizes that were 
used and among that was two lengths of universal 
pipe and there was also the bill of the Flexible 
pipe. It is true that there were 16,101 pounds pur-
chased from the Central Foundry Co., but totalling 
that to what was bought from Ladow it brings it 
to 9.43 tons.

Master: It is understood that Mr. Bang is to 
show bills from Joint Pipe and if he does that the 

20  deduction made by the Borough Engineer through 
Mr. Hood in a statement submitted at the last hear-
ing will be eliminated.

Mr. Bang: The deduction of the white stone, 131 
cubic yards at $6.60 $864.60 is agreed to by me, but 
I want a credit from the Hawthorne Contracting 
Co. bill for 131 cubic yards at a price of $6.00 per 
cubic yard.

The first item on the 9th certificate is excava- 
2Q tion. I have been charged for by the subcontract-

or with 63.8 cubic yards of excavation that were 
used at the drain trench and at the outfall trench. 
I spoke with Mr. Hood about this and he told me 
that had been included in the 9th certificate. I 
ask additional excavation of 63.8 cubic yards at 
$1.50 per cubic yard, totalling $95.70.

227

; o Q. W hat was that additional excavation of 63.8 
cubic yards that is not in any of the certificates
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issued by the Borough of Hawthorne to date? A .
Mr. Hood maintains that it is in that certificate.

Q. W hat excavation does that item of 63.8 cubic 
yards cover? A. 63.8 cubic yards is covered by  
drain trench excavation and out fall trench exca-
vation.

By Mr. Hood: I say that the earth excavation 10  
for all of the units of the plant was completely 
paid up on the 7th certificate, dated September 24,
1930.

Master: Which 7th certificate increased the ex-
cavated yardage from 4416 cubic yards as shown 
on the 6th certificate to 4486 cubic yards shown on 
the 7th certificate. Is that your contention?

A. That is it.
Master: W hat is your next item, Mr. Bang?

20Mr. Bang: Also under the item of excavation I 
have been billed for yardage totalling approximate-
ly 858 cubic yards that was supposed to have been 
excavated to within 18 inches of the lines for which 
I  was to have been paid by the town. On one of 
these items in particular, that of the final basin,
294.8 cubic yards, this additional excavation was 
made in lieu of sheathing, which would have been 
paid for at the rate of $150. per thousand and also 
in some of the other cases some of that excavation 30 
was done in lieu of sheathing that would have been 
paid for at that rate. It was a cheaper proposi-
tion in these cases to do this additional excavation

228

and for that reason a portion of this excavation,
I feel should be granted.

Q. How much by way of sheathing did that ad-
ditional excavation save the Borough? A. About 40 
$300. on the final basin.
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Master: It is estimated by Mr. Hood for the 
Borough Engineer that the additional excavation 
on the final basin at the price mentioned in the 
contract of $1.50 per cubic yard and the cost of the 
necessary sheathing at the rate specified in the con-
tract of $150.00 per thousand feet would about 

| counter balance. In other words, that the costs of 
10  the extra excavation would amount to about the 

same as the cost of the sheathing that would be 
necessary if such extra excavation had not been 
made.

Mr. Bang: I  understand that all of the amount 
claimed by the Hawthorne Contracting Co., 294.8 
cubic yards was not all excavation for this purpose 
and that about 200 cubic yards of this excavation 
should be charged against the Borough in lieu of 

2 a  sheathing.
Mr. Hood: I  made a survey for the Borough of 

this extra excavation and estimate from my meas-
urements that 294.8 cubic yards was the amount 
of excavation done for the purpose of the final 
basin. The same thing holds good on these other 
items of extra excavation, which was done in lieu 
of sheathing.

Mr. Bang: The items of extra excavation are as
follows on which units the extra excavation was

30 in lieu of sheathing:
229

Sprinkler filter 357. cubic yards
Dosing tank 8.5 cubic yards
Digestion tank 90.5 cubic yards
Primary Basin 91.3 cubic yards
Bar Screen 17. cubic yards
Drain trench 44.4 cubic yards
Final basin 294.8 cubic yards

40 Out fall trench 19.4 cubic yards
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Master it is agreed that this additional exca-
vation obviated the necessity of sheathing on these 
different units to that extent and that the cost of 
the sheathing was approximately the cost of the 
excavation.

Q. Mr. Bang, what was the Borough to pay you 
for excavation? A. $1.50 per cubic yard. IQ

Q. W hat were you to pay the Hawthorne Con-
tracting Co.? A. 97c. per cubic yard.

Mr. Bang: In addition to this work, the Haw -
thorne Contracting Company have charged me for 
excavating of the water main trench 475.5 cubic 
vards, which is all right as far as I am concerned, 
but I cannot collect from the Borough, because on 
this job I bid a lump sum to complete.

Mr. Bang: On the final basin after we had 
struck the bottom as was required by the plans 
and ordered by the engineer we found a much 
that it was impossible to put a concrete base on.
It was then ordered by Mr. Feltz, Mr. Harder’s 
engineer on the job, to excavate an additional 6 
inches in depth. The time that it took to do this

230

additional excavation and all labor in connection ^  
with it I claim. The excavation naturally had to 
be done by hand and the charge that I am asking 
for is as follows:

22 hours shovel @  $6.00 $132.00
30 hours labor 1.25 37.50
96 hours labor .90 86.40
45 hours labor .55 22.00
216 hours pumping water 2.00 432.00

40
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In explanation of the item of water pumping 
which seems to he excessive over the labor charge 
is explained in this way. The period of labor dur-
ing the day would be an 8 hour day, whereas it re-
quired us to pump 24 hours a day.

Q. W as that work necessary and covered by the 
specifications? A. No, sir.

Q. You mean it was necessary but not covered 
by the specifications? A. It was necessary by or-
der of the engineer. It was not covered by the 
specifications. They couldn’t provide for any such 
thing as that in the specifications until we dug a 
hole to find out what we were going to strike.

Master: Mr. Hood, what have you to say about 
that?

Mr. H ood: In that connection,' I might say that 
Mr. Bang took up the matter of this claim with 
Mr. Harder about eight months ago and Mr. Hard-
er refused it for the reason that there is a bid price 
to cover all excavations of $1.50. I f  Mr. Bang 
is willing to accept the amount of dirt which he 
took out of there at that price, he can have it,

231

otherwise Mr. Harder cannot admit his claim.
Q. How much dirt was taken out? A. It took 

45 cubic yards of stone to replace the dirt which 
was taken out, so naturally the inference is that 
he took 45 yards of dirt out of the hole. W e say 
he put 45 cubic yards of stone back in the hole.

Mr. Hood: This extra work was certainly con-
templated by the specifications, because we were 
within thirty feet of the river edge, starting two 
feet above the river level and the excavation was 
to be about five feet below the river level.
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Q. The diagram or profile sketch of this excava-
tion is shown on the bottom of sheet 2 of Exhibit 
H. C. 5.

Mr. Bang: This excavation that I am talking 
about is not indicated on this profile. W e  went 
down to the depths indicated as the final settling 
basin, on sheet 2, but when we got there we were 
ordered by Mr. Eugene Feltz of the Engineer’s 
Office to go 6 inches deeper and at the time the 
question of the price of excavating was put up to 
him. W e were told we would not be required to 
do it at the unit price of $1.50 per cubic yard.

I also want to point out something about the 
set of plans that are offered in evidence by the en-
gineer. On the first sheet it says, revised marked 
plans, do not take out, showing that there is a 
possibility of the elevations on the profile being dif- 
ferent than the elevations of the unit in question, 
in which case there is a difference.

OQ9

Master: Take the next one that you dispute.
Mr. Bang: The next item, is the item of fill.

This is an item which I took up with Mr. Hood 
and Mr. Hood in turn took it up with Mr. Harder 
and Mr. Harder said, “You are out of luck.” In yg 
the item of fill, it covers embankments that are 
shown on the plans around the various units, that 
the elevation, the top of it is considerably higher 
than the elevation of the ground. During the ex-
cavation of the job, the material excavated was to 
have been piled on spoil piles and from the spoil 
piles after the unit had been erected thrown 
against the sides to form an embankment, but in 
this case when the excavation was going on, wre 
found it necessary to use considerable of the fill 40
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to fill in for a roadway and to fill in another 
swamp close to thisi water line that we ran and as 
a result we ran short of fill. Fill1 is paid for by 
the Borough at the rate of 80c. per yard. I  main-
tain that because of the fact that we had to go 
along the rear bank, excavate material, haul it 

. from the rear bank to the unit that required fill 
and then put it in position, I  am entitled to the 
price of excavation for this reason, that had the 
material that was excavated and was used on the 
roads and used, to fill in the swamps, been saved 
for fill, it would have been piled on spoil piles in 
a position where one handling would have placed 
it where it was needed; whereas digging it from 
the rear bank we had to excavate, load it on trucks, 
haul it from there to the unit on which it was

233

needed and then pick it up and put it on the em-
bankment. I ask for 2000 yards, at the difference 
between the price of fill and the price of excava-
tion, that means the difference between 80c. and 
$1.50, or 70c. making $1400.00.

Master: W hat do you say about that, Mr. Hood?
Mr. H ood: In all cases the unit price bid covers 

the cost of furnishing and placing fill.
Q. On the 9th certificate is that fill, 2000 cubic 

yards allowed at 80c.
Mr. H ood: That was a matter which was closed 

way back before the 9th certificate.
Q. It has been paid for at the rate of 80c. per 

cubic yard is that right?
Mr. Hood: Yes, sir.
Q. And the claim is now for an additional 70c. 

on 2000 cubic yards, is that right?
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Mr. Hood: Yes.
Q. Mr. Bang, did you make any objection to this 

at the time the item was included in the certifi-
cate? A. I did, yes.

Ql T o  Mr. Harder? A. To Mr. Hood.
Q. And it was not allowed?
Mr. Bang: A. It  was not allowed at the time,

A t the time Mr. Hood said he would take it up 
with Mr. Harder. Mr. Harder took it up with the 
Borough and I don’t know what the outcome of 
that was.

234

M aster: A ll right, what is the next item.
Mr. B ang: The next is 130 feet 6 in. Y . T. Drain 

from sludge to surface drain. A t the last hearing 
Mr. Hood claimed' that I had put my bill in for 20  
that and had been paid.

Mr. Hood: Yes, you claimed there is 148 ft. to 
be exact.

Mr. Bang: The payment that Mr. Hood shows 
does not cover the item that I am asking. The 
payment that Mr. Hood shows covers a total of 
all vitrified tile pipe used on the job. The item 
of 148 ft. of 6 inch vitrified tile must be in the 
sludge bed.

Mr. Hood: The total amount on the 9th certifi-
cate of 6 in. vitrified pipe is 367 ft., of which that 
130 ft. is a part.

Q. W hat have you to show that it is a part? A.
The various measurements on the sludge bed and 
on this extra work.

Mr. Bang: I am willing to go over the job with 
Mr. Hood as to that item and if he can convince 
me, all right.

Q. How much is the difference in money? 40
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Mr. Bang: $104.00.
Master: W hat is the next item?
Mr. Hood: Regarding the sluice gate I haven’t 

got the extra parts and so have been unable to fin-
ish it. As soon as I do I will present the facts to 
the master.

Master: W hat is the next item?
Mr. Bang: Downes Steel Floating cover $3200. 

which has been certified to on account. In addi-
tion to the $3200. I  claim an item of cartage and 
placing $1300, riveting and welding $399.60'; flash-

ing around the scuttle holes $64.00.
Mr. Hood: Leave the entire matter of the Men-

delsohn Sheet Metal Works of which the $64. is a 
part over until the next hearing.

Mr. Bang: Roofing $225.00; Lumber and labor, 
nails &c. for wood roof and cut walk on Downes 
cover $290.00. The way we arrived at the $290. 
is to estimate the cost of the completed job in re-
gard to this roof. I had men working on that offo
and on, a carpenter and I helped sometimes. They 
Avere working on this roof and sometimes they were 
doing Avork on the contract work Avhich was not 
extras and the materials they used might have been 
new materials for that part of the work and might 
have been other materials that Avere taken from 
some other part of the job ; so that the only Avay I 
could arrive at the value of this roof is by estimat-
ing the material that was put in it and the timeo
of the men.

Master: Have you finished with the DoAvnes

cover?
: Hose connection, valves, sluice gate 
98.80. During the time that this ma-
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terial was being unloaded from the cars, being 
taken cross one of the units to be placed in the 
unit it was finally set in, it was quite a heavy 
proposition; other things had to be taken care of 
when it was being welded and riveted, when the 
roof was being put on it and when the general in-
stallation was being made, it required supervision. 
In other words, I  had a man there during the 
whole job, who supervised, that man was Mr. 
W atts, the salary that we paid him is in the testi-

236

mony and I say that supervision is worth about 
$400. that is much less than 10% .

Mr. Hood: In conection with the claim for su-
pervision, I refer to the first paragraph on page 20  
16 of the specifications which provides that the 
contractor shall do extra work in connection with 
his contract at the rate of cost plus 15%  for profits 
and superintendance according to the nature of the 
work. In other words, I want you to take this 
item of supervision off and it will be provided for 
in the 15%  that I am going to put on whenever the 
cost had been definitely determined.

Mr. B ang: That is not what I maintain. n
Master: W hat are your objections to these other - 

items ?
Mr. H ood: I have no objections to them. The 

only objection I make is against the additional 
claim for superintendence on the grounds that the 
15%  allowed under the contract provides for all 
expenses incurred by the contract over and above 
the actual cost to him.

Mr. Bang: W ould it make any difference if we 
call it foremanship instead of superintendence? 40
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Mr. Hood: It would not make any difference; 
as such it comes under the 15% .

Master: W hat is the next item?
Mr. Bang: Scum trough and charges to gauge 

cover.
Mr. H ood: That is a part of the bill which is be- 

IQ  ing held over until the next hearing.
237

Mr. Bang: Part of this is part of that bill.
Mr. Hood: You stated that the bill which you 

now submit from Mendelsohn includes the work of 
furnishing and placing the scum trough and also 
the flashings on the Downes Cover.

Mr. B ang: I  didn’t say that it included the fur-
nishing and placing of it. W hat I wanted to say 

20 is that there is a certain portion of labor of my 
men on this scum trough, a total of $195.35.

Mr. Hood: You are within the 15%  again.
Mr. Bang: W e installed the scum trough re-

leases.
Mr. Hood: You didn’t. I  was there when Mr. 

Mendelsohn delivered them, I was there when he 
came back the next day and installed them. I 
might say that Mr. W atts was present supervising 

g;Q. the work and lending a hand when he saw it would 
help the good work along.

Q. Mr. Bang what is your total for this item?
Mr. Bang: $195.35 as given above.
Q. W hat does that sum of $195.35 represent?
Mr. Bang: It includes work, materials, some 

work done by Mendelsohn and also labor perform-
ed by my men and material furnished by me.

The changes on the gauge cover consist of this. 
Mr. Harder or yourself, I  forget Avhich originally 

W  order a gauge cover identically the same as the
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one that was up at Totowa and we furnished a 
gauge cover the same as was at Totowa, and after

238

it was furnished, we found that it was not what 
we wanted, so it had to be changed. The top had 
to be made removable and various other things.

Master: W hat next?
Mr. B ang: Oast iron pipe to gauge chamber in 

place of vitrified tile $38.50.
Mr. Hood: That is all right.
Mr. Bang: -Steel pipe hangers installed on the 

end of primary basin $135.00.
Mr. Hood: The item claimed by the contractor 

was to remedy defective valve operation at the lo-
cation and of course should have been done in the 20  
beginning when the piping and valves were first in-
stalled. However, these hangers were not install-
ed in the beginning and became necessary at a 
later date and of course the material used should 
be paid for by the Borough, but not the cost of ex-
cavating in the second place.

Master: W ere these hangers provided for by the 
plans and specifications?

Mr. H ood: No, but the plans and specifications 
provide for the proper blocking or permanent rig-
idity of the piping to insure that at any future date 
that piping would give no trouble by reason of 
settlement. Of course, this was not done and the 
settling took place, necessitating a remedy at a 
later date, and the remedy took the form in this 
case of these hangers which Mr. Bang mentions.

40
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Q. W as the settling complained of by the en-
gineer before this work was actually done?

Mr. H ood: I  might state in answer to that ques-
tion that it was on top of fill and of course the 
settlement was anticipated. The contractor had 

10 , as full knowledge of the condition as the engineer 
and should have provided to offset that possibility 
in the beginning, which he did not.

Q. Did the engineer suggest it to the contractor 
before it was done?

Mr. Hood: Oh not. These are mere details and 
we leave these to the experience of the contractor 
to take care of them.

Master: Now we will go to the next item.
Mr. Bang: Checking plate doors, locking device 

20 for valves, two sets of iron stairways and labor 
for installing, $347.50.

Mr. Hood: This is the material furnished by 
Radcliffe.

Mr. Bang: Part of the material furnished hv 
Radcliffe.

Mr. Hood: Which has not been paid for to date 
and the contractor is entitled to the cost, which is 
$277.75 plus the customary 15%  which amounts 

30 to $41.65, making the total of $319.40.
Master: W hat is the explanation of the differ-

ence between $277.75 and $347.50?
Mr. B an g: It is true that $277.75 is the amount 

paid Radcliffe for a part of the material, hut in 
addition to this work there was excavation requir-
ed, there was assistance required in placing the 
doors and stairs in the form of labor, and the fur-

40
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nishing of expansion shields and lag screws and 
incidentals necessary to making them fast. It is 
about $70. and I think that is reasonable.

Mr. Hood, as regards the incidentals, Radcliffe’s 
price included installation which they actually 
did without any assistance from the contractor and 
as regards the checker plate doors, Radcliffe have 
a bill which they paid to one man for the installa-
tion of these doors, so it is quite apparent that in 
this case Mr. Bang did not perform any labor in 
connection with their bill and is therefore entitled 
to the cost of $277.75 plus 15% .

Master: Did the amount of money paid by Rad-
cliffe for the installation of the checker doors ap-
pear on their bills?

Mr. Hood: Their price to Mr. Bang of $44.50 
included installation and that installation was per-
formed by R. L. Clark of Paterson.

Mr. B ang: I still maintain that I  had men work 
on it.

Mr. Bang: The next item is 3 locks for the gauge 
chamber $4.50.

Mr. Hood: That is all right.
Mr. Bang: 2 T handle wrenches $26.80.
Mr. H ood: Where were those wrenches left?
Mr. Bang: The wrenches were on the job at the 

time a Borough man was left to take care of the 
plant and the man’s name is Mr. LaPerry.

Mr. Hood: For what particular purpose were 
those wrenches intended?

241

Mr. Bang: To operate various valves and the 
doxing cyphon and the Downes cover. They were 
wrenches that were long enough to operate the
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water line running into the digestion. There was 
one to be used to operate any valve that required 
operation.

Mr. Hood: I  never saw those two wrenches and 
would like to have an opportunity to speak to Mr. 
LaPerry to find out whether they were on the job 

■|rt | when he took charge.
Mr. Bang: One cast iron cover at the meter 

chamber $14.00.
Master: Mr. Hood, what about that?
Mr. Hood: I  don’t believe that was previously 

included in the payments to Mr. Bang, that is all 
right.

Mr. Bang: One spray nozzle wrench $6.50.
Mr. H ood: That is another item that falls in the 

same category as the two wrenches and I will look 
20  ^  up.

Mr. Bang: 2 - 2 in. gate valves, pipe, tappings 
and valve boxes for drains from manifold to 
sprinkling filter $36.80.

Mr. Hood: I  want to look this up the same as 
I will the other items.

Mr. Bang: The next item is extra switch board 
in bar screen to control primary basin mechanism 
$110.29. This panel board of the particular type 

3Q that it was ordered by Mr. Hood to conform with 
the panel board that was furnished by the door 
company to control the operation of the mechanic-
al bar screen. Switches and controls, etc. were 
furnished by the Link Belt Company, but no pro-
vision for mounting was provided or covered by

242

the specifications or plans. A  portion of the 
40 charge is contained in the bill of the Giannone
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Electric Oo. and the balance constitutes labor.
Mr. Hood: The answer is that under item 34, 

page 8 of the specifications the contractor bid a 
lump sum for a primary settling basin mechanism 
and the detailed specifications of item 34 provided 
that the lump sum bid for each alternate shall inr 
elude all labor and material necessary to furnish 
and install the mechanism and motor complete, to-
gether with all labor. It is a well known fact that 
if you have a mechanism and you have a motor 
with no conduits through, of course the necessary 
appurtenance is the connection link in the form of 
a switch and switch hoard and this is the item 
which the contractor considers was outside of the 
specifications, but which the engineer does not con-
sider as outside of the lump sum bid.

Mr. Bang: In connection with that I didn’t say 20 
that this charge was for switches. I said that it 
included the mounting of the switches and con-
trols, furnished and paid for under item 34, alter-
nate B. I was not required in the specifications 
to do any mounting on a switch board similar to 
that of which I  have already spoken. Had I cared 
to, it would have been within my right to install 
this equipment on a plain wood panel and in con-
versation wdth Mr. Hood I asked if he cared to 
have these panels match and his answer was, yes. 
Assuming that I would be paid for a slate panel 
similar to the door panel I installed it. This pan-
el is a slate panel on legs similar to the one that

243

was installed by the door company and the addi-
tional cost that I have included in this item is the 
difference between the price we paid and the price
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of a plain wood panel which I could have put up 
under the specifications.

Mr. Hood: Mr. Bang says that he assumed he 
would he paid extra. The question in my mind is 
why he didn’t  bring up that important point with 
me at the time we were speaking about matching 

- q  f the panels.
Master: Is the panel that was installed better 

than the one he could have installed?
Mr. H ood: He claims he could have mounted it 

on wood. If he had mounted it on wood contrary 
to my instructions on that particular item then 
possibly he might have had some trouble getting 
paid for that item, until he conformed to our or-
ders on the subject.

Master: Is there anything in the specifications 
20  that says it should be a slate board panel on legs?

Mr. Hood: The specifications don’t go into de-
tails in that particular. The item of the payment 
for the primary basin mechanism was made on the 
6th certificate. It seems strange that this matter 
should have been held over to this late date, before 
being brought up for discussion. This is the first 
I have heard of it.

Mr. B ang: I  might say in answer to that, al- 
o a  though the primary basin mechanism was paid for 

in the 6th certificate, Mr. Hood at that time know-
ing I needed money, very graciously advanced me 
the item, even though the control mechanism had

244

not been installed, although it was on the job. I  
might also say that before any of this material was 
ordered or purchased plans and specifications from 

.[0 the manufacturers in any case of mechanism were
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submitted to the engineer for approval. No doubt 
in plan and specifications furnished by the Link 
Belt Co. to the engineer a list of controls was in-
cluded1 and must have been approved' by him and 
was approved by him before I  ordered it.

Master: W hat is the next item?
Mr. Bang: Foot pieces for the sludge pipe

1120.00.
Mr. H ood: That is a matter that was gone into 

at the last hearing. That item was included in 
the cast iron specials and has already been paid 
to Mr. Bang.

Master: Can you show him that?
Mr. Hood: I don’t know that it appears in his 

claims, but it was taken into consideration by us 
when we made up our totals on cast iron specials.

Mr. Bang: I maintain it has not been included. 20 
Again I question the fact that foot pieces can be 
called cast iron specials. It is a piece of cast iron 
and it does not in any way represent a piece of 
pipe and that is what cast iron specials are meant 
to include. It  is merely a special and has not been 
included in the tonnage of cast iron specials.

Mr. H ood: No, that item has not been paid for, 
because it is not on the list and still has to be paid
for. That is all right. q q

245

Mr. Bang: 2— 8 in. valve boxes $22.00. There 
are two valve boxes, one at the hydrant between 
the dosing syphon and the digestion and one at the 
embankment at the digestion that were never in-
cluded, $22.00. The reason I  know they were nev-
er included is because there is no such memoran-
dum on the bill from the place where I bought them 
and they were bought locally. 40
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Mr. Hood: I  think that Mr. Bang is correct in 
that connection, but if you recall at the last hear-
ing the matter was brought up and I stated as far 
as my interpretation of the specifications went the 
valve boxes were included in the valves, but inas-
much as the specifications do not say so, I  suppose 

1 will have to graciously admit he has a claim for 
two boxes.

Master: W hat is the next item?
Mr. Bang: 2 galvanized iron weirs at the pri-

mary basin and 2 galvanized iron weirs at the final 
basin, $60.00.

Mr. H ood: I would like to have that item brought 
up for consideration at the next hearing. It falls 
in the same category as the scum trough and 
another item which we agreed to delay until the 

20 next time.
Mr. Bang: The plant itself has been changed to 

such an extent from the original plans and speci-
fications and changes in the forms required form 
work that was considerably more expensive than 
that shown on the original plans and in that con-
nection I point to additional work at both the nor-
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30  therly and the southerly end of the primary basin, 
key ways that were installed on the sprinkling fil-
ter. The furnishing of the material for and the 
installation has been paid for— I refer to the key 
ways, but the removal of the key ways has not been 
paid for. Also the erection of a number of piers 
in the sprinkling filter. This to a certain extent 
is covered by the plans and specifications, but the 
changes necessitated such a quantity of form work 

4 0  that it could hardly be expected to be paid for at
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the regular unit price of concrete, namely $17.05 
per cubic yard. I  ask an additional extra in some 
form or other for these various changes and the 
total is $300.00.

Mr. H ood: This is just another case of the con-
tractor’s interpretation of the specifications versus 
the engineer’s. Of course he feels he has a claim 
and the engineer knows perfectly well from the 
specifications that he has not. The unit price as 
bid for concrete included all form work and costs 
incurred in placing and furnishing that concrete 
and extra work and no extra work falls exactly 
under the same category even as the amount of ex-
cavation in excess of the original estimated quan-
tity, which we are all familiar w ith ; that was pay-
able at the same price, the same unit price, and 
this is a similar case. • SIS

Mr. B an g: The erection of the piers was the ad-
ded work and not contemplated in the concrete bid 
when it was prepared. Other changes were not 
contemplated and the time necessary in building

247
of forms which were not contemplated at the time 
the bid was made. The court will see that if a 
form was built for a wall 18 in. thick and the bid 
was based upon that thickness and the wall was ^  
afterwards changed to a wall of 6 in. thick, it 
would require the same form on the same basis as 
the larger wall and the amount of concrete poured 
in the wall would possibly not pay for the concrete 
and the form work. The price of the poured con-
crete was estimated on the size of the concrete to 
be poured and the forms were included in such 
price by reason of the size of the wall or concrete 
structure to be poured.

40
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By Mr. H ood: The fact of the matter in this case 
is that the piers that were poured were bigger in 
size than the width of the wall. The width of the 
Avail varied from 8 in. to 12 in. and the piers that 
were erected were 12 in. square. If the contractor 
could afford to build forms for the wall at his 
price, he could do the same for the piers.

Mr. Bang: In connection with Mr. Hood’s com-
paring a wall tapering from 8 in. to 12 in. to a 
square pier 12 in. square, it is absolutely ridicu-
lous. There is absolutely no comparison between 
the two. In the case of a pier we have to have 
forms on four sides, whereas on a wall we have 
forms only on two sides. The bracing conditions 
and every condition in connection with them are 
entirely different. As far as the job of building 
the form for that .pier is concerned, it is no job, 
but it all costs money.

248

M aster: Did you make any claim of the engineer 
at the time this work was ordered?

Mr. B ang: I don’t recall whether I did or not.
Mr. H ood: Mr. Bang was paid for that addition-

al concreting at the rate of $17.05 per cubic yard, 
as provided in the bid.

Mr. Bang: The next item is the 15%  on all items 
known’ as extras and one thing that must be taken 
into consideration is that the item of $3200. men-
tioned in the 9th certificate is an extra and when 
making up the final certificate and adding 15% , 
this item of $3200. should be added to the extras.

Mr. H ood : That is right, that will be done.
Mr. Bang: I want it understood while the en-

gineer is here that the $1008. retained by the col-o
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lector on the Cortese account was- not a payment 
to me and has not been paid by the Borough to any-
one and that on the 7th certificate there appears 
an item less former payments on account $84,372.- 
97. This amount includes the $1008.00 which I  
have just referred to and when the Master makes 
up a statement of the amount due from the Bor- 
ough, the payments on account should be reduced 
that $1008.00 and the amount due to me should be 
increased that amount. Take the 9th Certificate 
for instance, which shows amount due me $2148.30, 
there also should be added to that the sum of 
$1008.00, which is retained by the Borough, and 
not paid to anyone yet, making the total $3156.30.

2 0

30

40
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IN  C H A N C E R Y  OF N E W  JER SEY.

10

Between
J a m e s  R a d c l i f f e  & S o n s  C o m -

p a n y ,  a corporation, and J o h n  
M a w h i n n e y  C o m p a n y ,  a cor-
poration,

Complainants,

and

B o r o u g h  o f  H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Defendants.

 ̂On Bill, &c. 
\
/M aster’s

Report.

20 To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey.

In pursuance of an order of this court, made in 
the above entitled cause on the 6th day of April, 
1931, whereby it was referred to me, Frederick W . 
Van Blaroom, one of the special masters of this 
court, to take testimony and report the validity 
of the liens of the complainants and the defend- 
ants and all other liens which may be filed with-
in the time prescribed by the “Municipal Me-
chanic’s Lien Law (Revision of 1918),” the 
amount due from the municipality to the contrac-
tor under the contract and from the contractor to 
the respective claimants.

I respectfully report that I have been attended 
by James N. Wright, Esquire, solicitor of the com-
plainant James Radcliffe & Sons Company; Sam-
uel Baten, Esquire, solicitor of the complainant 

4 0 / John Mawhinney Company; I. Arthur Weiss, Es
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quire, appearing for Alex M. MacLeod, solicitor of 
the defendant Borough of Hawthorne; John H. 
Yauch, Esquire, appearing for Wolber & Gilhooly, 
solicitors of the defendant Igoe Brothers; Sig-
mund Unger, Esquire, solicitor of the defendant 
Alliance Lumber Company; Saul M. Mann, E s-
quire, solicitor of the defendant Charles Bang;
Fred G. Stickel, Jr., associated with Mr. Mann, 
of counsel *with the defendant Charles Bang; 
Lawrrence Diamond, Esquire, solicitor of the de-
fendant W illiam  W . Hey ns; Sidney Alexander, 
Esquire, solicitor of the defendant Jesse J. W atts  
Thomas L. Zimmerman, Esquire, solicitor of the 
defendant Lord & Burnham Company; Albert 
Comstock, Esquire, solicitor of the defendant Joe 
Cortese; Abraham I. Feltman, Esquire, appearing 
for Mr. Comstock, solicitor of the defendant Joe 
Cortese; Henry A. Williams, Esquire, solicitor of 
the defendant Dalzell Trucking Company; Miss 
Frances Hart, solicitor of the defendants, Charles
E. Knoble, Jr. and W alter Knoble, trading as 
Hawthorne Contracting Co., Giannone Electric 
Company, Inc., and John Braen and Abram  
Braen, trading as Samuel Braen’s Sons; Meyer 
Lobsenz, Esquire, associated with Miss Hart, of 
counsel with the defendant Hawthorne Contract- 30  
ing C o.; Thomas G. Tuso, Esquire, solicitor of the 
defendant C. Ladow  ̂ & Son.

I find and report that on or. about the 20th day 
of February, 1930, the Borough of Hawthorne, a 
municipal corporation, entered into a contract 
(Exhibit H-29) with Charles Bang, for the con-
struction of a sewage treatment plant in the Bor-
ough of Hawthorne, County of Passaic and State 
of New  Jersey, in complete and strict accordance aq
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with the plans (Exhibit H. C.-5) and the proposal 
and specifications attached to said contract.

Although the contract offered' in evidence was 
offered as the original contract (testimony p. 31), 
it is not signed by either the Borough of Haw-
thorne or Charles Bang, the contractor, but no 
one made any objection before me as to its being 
the contract under which the work was performed.

On this contract there were issued‘ by Harold 
J. Harder, Borough Engineer, and signed by him 
nine certificates (Exhibits H -l to H-9 inclusive, 
testimony, pp 11-13), eight of which were paid to 
the contractor by the Borough; but the claims of 
the contractor on which these certificates were 
based are not supported by any affidavit of the 
contractor, as will appear by inspection of the ex- 

20 hibits.
In the course of the work done under the said 

contract, there were certain additions thereto and 
extras provided by the contractor; but, on the 
other hand, the contractor, I find and report, fail-
ed to complete the said contract, by making re-
pairs that were necessary before the sewage treat-
ment plant was in complete running order and ac-
ceptable to the Borough of Hawthorne.

3 0  I find and report that all of the money due from 
the Borough of Hawthorne to the contractor was 
not paid to the contractor and under and by vir-
tue of the provisions of the “Municipal Mechanic’s 
Lien Law (Revision of 1918)” numerous claims 
against the fund were filed with the officials of 
the Borough of Hawthorne, and this suit is to de-
termine the amount of money due from the Bor-
ough of Hawthorne to the contractor, which con- 

4 A stitutes the fund, and the amounts and validity 
of the respective claims filed.
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I  find and report that there were produced be-
fore me on the part of Charles Bang, the contrac-
tor, many claims for extra work and materials in 
addition to those specified in the contract, which 
extra work and material amounted in the aggre-
gate to a large sum of money. In many instances 
the proof was wholly inadequate and in other in-
stances the claims were for work or material the 
cost of which was included in the contract price.

Some of the claims of the contractor I have al-
lowed and some I have disallowed. A ll of the 
claims of the contractor which do not appear upon 
the statement in the next succeeding paragraph, 
I find and report should be disallowed.

I find and report that there is due and owing 
from the Borough of Hawthorne on this contract 
as follows:

1 0

20

4531 cu. yds. excavation at 1.50 I
3500 cu. yds. fill at .80 ^
5743 cu. yds. filter material at 2.75
1235.7 cu. yds. concrete at 17.05 
104.14 cu. yds. gravel at 2.75
52.07 cu. yds. sand at 2.00
45 cu. yds. stone in final basin at 2.75 
100 cu. yds. stone for roads at 2.75 
189 cu. yds. white stone paths and 

embankments at 6. GO 
132708 lbs. steel reinforcement at .05%  
1010 lbs. misc. steel at .08 
1200 lbs. structural steel at .07

6,796.50
2,800.00

15,793.25
21,068.68

286.38
104.14
123.75
275.00

1,247.40
6,967.17

80.80
84.00

33.50 tons C. I. specials at 97.50 3,266.25
91.28 tons C. I pipe B. & S. at 94.00 8,580.32
7.96 tons C. I. pipe flex joint at 150.00 1,194.00
18270 lin ft.Channel tile at .28 5,115.00
156 lin ft. 18 in. vitr. tile at 3.00 468.00

30

40
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132 lin ft. 12 in. vitr. tile at 2.75 363.00
367 lin ft. 6 in. vitr. tile at .80 293.60
304 lin ft. 4 in. vitrified tile at .30 91.20
9718 ft. B. M. lumber at 150.00 1,457.70
2 12 in. sluice gates at 200.00 400.00
11 8 in. gate valves at 112.00 1,232.00

IQ 5 6 in. gate valves at 100.00 500.00
2 dosing siphons complete at 2750.00 5,500.00
1 sludge bed retaining 'wall

(cost plus 1 5 % ) at 443.30 443.30
280 spray nozzles at 3.30 924.00
1 recording gauge and cover at 221.00 221.00

water pipe and connections 2800.00 2,800.00
water pipe extension and con-

nections (cost plus 1 5 % ) 740.00 740.00
culvert pipe (cost plus 1 5 % ) 106.44 106.44

2 plug valves at 175.00 350.00
sludge bed superstructure

complete at 5500.00 5,500.00
1 Bronze measuring weir at 45.00 45.00

Mechanical bar screen compl. 2250.00 2,250.00
Primary basin scraper

mechanism complete at 4900.00 4,900.00
Piping and connections to 

digestion tank at 537.50 537.50
30  Downes steel floating cover

f.o.b. Hawthorne (cost plus 
1 5 % ) at 3680.00 3,680.00

C. I pipe and fittings to
gauge chamber at 38.50 $38.50

3 padlocks at 4.50 4.50
2 wrenches at 26.80 26.80
1 manhole cover for meter chamber at 14.00 14.00 
1 spray nozzle wrench at 6.50 6.50

•10
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2 2 in. valves, pipe, tappings and
valve boxes for drains from 
sprinkling filter, laterals to
manifold at 36.80 36.80

4 sludge suction foot pieces 120.00
2 8 in. valve boxes 22.00
4 galvanized weirs 60.00
2 scum troughs and alterations to

gauge cover 157.35
wood roof on Downes cover (cost plus

1 5 % ) 333.50
hose connections, valves and sluice

gate for digestion tank (cost
plus 1 5 % ) 110.17

Installing, welding and roofing
Downes cover, (cost plus 1 5 % ) 2,213.29

2 sets iron stairs and one pair iron
doors (cost plus 1 5 % ) 319.40

Total 1110,048.79

Item s to be deducted :
2 Pieces 3 in. hose, totalling 35 

lin. ft. with brass coup-
lings $ 41.00

Vulcanizing one piece 3 in.
hose 20 ft. long 15.00

Amount of engineer’s certifi-
cate No. 2532, issued to 
W illiam  W . Heyns, subcon-
tractor, for making repairs 
to defective valves, pipes, 
etc., which repairs Charles 
Bang neglected or refused 
to make 281.35
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Amount of engineer’s cer-
tificate No. 2531, issued 
to C. J. Vanderbeck, boiler-
maker, for welding gas 
leaks in Downes steel 
floating cover 67.25

Total 404.60 404.60

Balance $109,644.19
Less former payments on account 96,411.23

Amount due $ 13,232.96

Amount due $13,232.96

To this amount there should be added 
the amount of money retained by the 
Borough of Hawthorne to protect it 
against an alleged lien notice filed 
by Joe Cortese (Testimony p. 14 and 
p. 272), after the engineer had issued 
the 7th certificate (Exhibit H-7) 1,009.96

Total amount in the hands of the Bor-
ough of Hawthorne to be applied on 
this contract $14,242.92

In connection with the claims of the contractor
against the Borough of Hawthorne, there are two 
items which are also included in the claim filed 
with the Borough of Hawthorne by the defendants 
Charles E. Knoble, Jr., and W alter Knoble, trad-
ing as Hawthorne Contracting Company.

The first of these items goes to the excavation 
made for the final settling basin and other units 
constructed under the contract. The contract pro-
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vides that the contractor shall not be paid for ex-
cavations beyond nine inches outside the structure 
lines as shown on the plans (Exhibit H-29, at 
page 1 8 ) ;  but, as a matter of fact, the contrac-
tor instructed the defendant Hawthorne Contrac-
ting Company, which did all of this class of work 
for the contractor, to excavate beyond the nine 1 () 
inch limit, which was done. The contractor pre-
sented claims before me for the cost of the addi-
tional excavation at the contract price of $1.50 per 
cubic yard, which claim amounted to a large 
amount of money. The contractor never obtained 
a written order from the engineer to do this work, 
nor does it appear before me that he ever sought 
to change the terms of the contract in this par-
ticular (testimony p. 270). W hat he did was a 
voluntary act.

I find and report that, as a result of this set 
of circumstances, the contractor is not entitled to 
receive, nor can the fund be enlarged by, the 
amount of his claim for this work.

On the other hand, I find and report that the 
defendant Hawthorne Contracting Co. has a good 
and valid claim against the fund for this excava-
tion, for the reasons that it performed this work 
at the special instance and request of the contrac- 30 
tor and that such work aided the contractor in 
the prosecution of the whole job (testimony pp. 
150-152 & 155).

The second item is for the excavation of addi-
tional depth in the final settling basin, for which 
the contractor attempts to charge the Borough a

of money on the basis of days 
work, the use of a pump, a shovel and a truck, 
but it does not appear before me that the con- 40
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tractor ever sought or obtained a change in the 
terms of the contract in this particular, nor did 
he ever get a written order from the engineer to 
enable him to change the contract from the unit 
price for excavation to that of days work and ap-
pliances supplied.

j On the other hand, I find and report that as 
between the contractor and the defendant Haw-
thorne Contracting Company, who did this work 
for the contractor, there was such a change made 
in the cost of excavation, which arose from the 
particular nature of the excavation and the ob-
stacles encountered. The claim submitted by the 
Hawthorne Contracting Co. to the contractor in 
regard to this work is as follows:

20 22 hrs .shovel on final settling basin at

(Exhibit H -13).

The engineer testified before me that it took 45 
cubic yards of stone.to fill this excavation (testi-
mony p. 231 & p. 270) and in the absence of other 
proof, I find and report that this excavation 
amounted to 45 cubic yards and that the contrac-
tor is entitled to receive for this work the sum of 
$67.50', being forty-five times the unit price of 
$1.50 per cubic yard of excavation, which amount 
I have included in the statement of the moneys 
due from the Borough to the contractor as above 
set forth.

I also find and report that the claim of the Haw-
thorne Contracting Company for its work and

$6.00 per hr.
2 men (45 hours at .55 per hr.) 
Truck hire for life days

40
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labor in the furnishing of equipment for this ex-
cavation, as detailed above, should be and is al-
lowed.

Further considering the claim filed by the de-
fendant Hawthorne Contracting Company, there 
is in said claim an item of “400 cubic yards of 
white stone at $6.00, $2400.00” (Exhibit H -13), j(J 
whereas there were only delivered on the job 189 
cubic yards (Exhibit H-34) (testimony p. 149-150 
et seq.).

I find and report that the claim of the defen-
dant Hawthorne Contracting Company is exces-
sive in the amount of the difference, that is to say 
211 cubic yards of white stone at $6.00, $1266.00, 
Which amount should be deducted from the amount 
of its claim.

20
Amount of claim filed by the defendants 

Charles E. Knoble, Jr., and W alter  
Knoble, trading as Hawthorne Con-
tracting Co. $6,745.71

Less 211 cubic yards white stone at
$6.00 1,266.00

Net amount of claim $5,479.71

30
In respect to the claim of Jesse J. W atts, who 

filed a claim (Exhibit H-21) against this fund 
as follows :
“ To preparation and compiling bid on 

Hawthorne Sewage Treatment Plant $800.00 
To professional services as supervising 

and construction engineer at $1,000. 
per month for 8 months $8,000.00

40
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To four months waiting time relative to 
lengthy and dilatorious compiling of 
sub-contracts prior to commencement 
of actual construction 900.00

$9,700.00
10 r Received on account $3,800.00

Amount due $5,900.00”

I find and report that the first and last items on 
this claim, amounting to $1,700.00, have been with-
drawn by the claimant (testimony pp. 137-138). 
As to the balance, without considering whether or 
not this is such a claim as is contemplated by or 
can be successfully filed under the statute, I find 

20 and report, as a matter of fact, that the contract 
between this claimant and the contractor Charles 
Bang was at the rate of $100.00 per week and not 
at the rate of $1,000.00 per month as he claims 
(Testimony pp. 96, 101, 108, 109, 113, 116) and 
that he has been fully paid (testimony p. 117). 
This claim should be and therefore is disallowed.

I find and report that there were no disputes 
as to the amounts of any of the other claims filed 

2 Q against the fund.
Considering all of the claims filed with the Bor-

ough of Hawthorne against this fund:
I find and report that there is due to the com-

plainant James Radcliffe & Sons Co. on its lien 
claim (Exhibit H-15) the sum of $277.75.

I find and report that there is due to the com-
plainant John Mawhinney Co. on its claim (E x-
hibit H-17) the sum of $225.00.

I find and report that there is due to the defen-
40
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dants Charles E. Knoble, Jr., and W alter Knoble, 
trading as Hawthorne Contracting Company on 
its lien claim (Exhibit H-13) the sum of $5,479.71.

I find and report that there is due to the de-
fendant Lord & Burnham Company, on its lien 
claim (Exhibit H-16) the sum of $4,625.00.

I find and report that there is due to the de- ^0 
fendant Giannone Electric Co., Inc., on its lien 
claim (Exhibit H-18 and H-19) the sum of $95.29.

I find and report that there is due to the de-
fendant Dalzell Trucking Co., on its lien claim 
(Exhibit H-20) the sum of $1,300.00).

I find and report that there is due to the de-
fendant W illiam  W . Heyns on his lien claim (E x-
hibit H-22) the sum of $846.24.

I find and report that there is due to the de-
fendant John Braen and Abram Braen, trading ”  
as Samuel Braen’s Sons on its lien claim (Exhibit 
H-23) the sum of $1,432.80.

I find and report that there is due to the de-
fendant Alliance Lumber Corporation on its lien 
claim (Exhibit H-24) the sum of $600.00.

I find and report that there is due to the de-
fendant C. Ladow & Son on its lien claim (Exhi-
bit H-27) the sum of $1,012.67.

I find and report that there is due to the de- 30  
fendant Igoe Bros., Inc., on its lien claim (E x -
hibit 1-1 ) the sum of $2,106.14.

I find and report that the claim of Jesse J. 
W atts (Exhibit H -21), amounting to $5900.00 is 
disallowed for the reasons given above and should 
not be paid.

I find and report that the claim of Joe Cortese 
(Exhibit H-10 & H - l l ) ,  amounting to $867.00, is 
disallowed because it does not meet with the statu-
tory requirements and should not be paid.

40
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I find and report that the claim of Anthony 
Korteweg (Exhibit H -25), amounting to $457.69, 
is disallowed because it does not meet with the 
statutory requirements and should not be paid.

I find and report that the claim of 0 . J. Van- 
derbeck & Son (Exhibit H -26), amounting to 
$399.60, is disallowed because it does not meet 
with the statutory requirements and should not be 
paid.

I find and report that the claim of Watson- 
Flagg Engineering Company, Inc. (Exhibit H-28) 
amounting to $109.24, is disallowed because it does 
not meet with the statutory requirements and 
should not be paid.

I find and report that the amount of the claims 
exceeds the amount of the fund in the hands of 

20  the Borough of Hawthorne applicable to their pay-
ment and am of the opinion that no interest should 
be added to any of the claims above mentioned. 
If, however, interest is to be added to the respec-
tive claims, it should be added from the dates be-
low set forth:

Claim of James Radcliffe & Sons Co., interest from 
January 1, 1931 on $277.75. 

o q . Claim of John Mawhinney Co., interest from Jan-
uary 1, 1931 on $225.00.

Claim of Charles E. Knoble, Jr., and Walter 
Knoble, trading as Hawthorne Contracting 
Co., interest from November 22, 1930 on 
$5,479.71.

Claim of Lord & Burnham Company, interest from 
October 30, 1930 on $4,625.00.

Claim of Giannone Electric Co., Inc., interest from 
October 29, 1930 on $95.29.

40
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Claim of Dalzell Trucking Co., interest from De-
cember 10, 1930 on $1,300.00.

Claim of W illiam  W . Heyns, interest from Janu-
ary 4, 1931, on $846.24.

Claim of John Braen and Abram Braen, trading 
as Samuel Braen’s Sons, interest from July 
25, 1930 on $1,432.80.

Claim of Alliance Lumber Corporation, interest 
from December 5, 1930 on $600.00.

Claim of C. Ladow & Son, interest from October 
22, 1930 on $1,012.67.

Claim of Igoe Bros., Inc., interest from August 9, 
1930 on $2,106.14.

I submit a recapitulation as follows:
Amount of fund in the hands of the

Borough of Hawthorne $14,242.92

Claims allowed:

James Radcliffe & Sons Co. $ 277.75 
John Mawhinney Company 225.00 

Charles E. Knoble, Jr., 
and W alter Knoble, trad-
ing as Hawthorne Con-
tracting Co. 5,479.71

Lord & Burnham Company 4,625.00 
Giannone Electric Co., Inc. 95.29 
Dalzell Trucking Co. $1,300.00
W illiam  W . Heyns 846.24
John Braen and Abram  

Braen, trading as Sam-
uel Braen’s Sons 1,432.80

Alliance Lumber Corpora-
tion 600.00
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t h e e n g i n e e r w h i c h w e r e n o t m a d e a p a r t o f t h e  
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o f N e w J e r s e y.
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IN  C H A N C E R Y  OF N E W  JER SEY.

Between
Ja mb s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n

j q t M a w h i n n e y  Co m p a n y , a cor-
poration,

a cor-

Exception to
Master’s
Report.

On Bill, etc.

Complainants,

and

B o r o u g h  op  H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Defendants.

The Defendant Constitution Indemnity Com-
pany of Philadelphia, assignee of the claims of 
Igoe Bros., Alliance Lumber Co., and Lord & 
Burnham Co., and the defendant Charles Bang, 
each hereby except to the report filed in this cause 
by Frederick W . Van Blarcom, one of the Special 
Masters of this Court, bearing date the 6th day of 
August, 1931 and submitted to the Court Septem-
ber 8,1931, for the following reasons :

1. The Master allowed the claim of C. Ledow 
& Son for One thousand and Dvelve ($1012.67) 
dollars and sixty-seven cents, although the claim 
had not been filed within the time required by 
the Municipal Lien Act, had not been properly 
filed, was defective in form and did not comply 
with the requirements of the Municipal Lien Act, 
and allowed this claim despite the fact that the 
said claimant was not properly a party to the Mu-

40
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cipial Lien suit and had neither filed its lien claim 
before the institution of the municipal lien suits 
so as to be a  party to the suit by the complain-
ants nor become a party to the municipal lien suit 
as required by the Statute.

2. The Master erred in rejecting the claims of - q  
Charles Bang for extra work performed and ma-
terial supplied in connection with the performance 
and completion of the contract of the said Charles 
Bang with the Borough of Hawthorne and such 
claims for extra work and materials were neither 
inadequate in proof as found by the Master nor 
were they claims for work and material the cost 
of which was included in the contract price, but 
on the contrary the proof was complete and ade-
quate as to this extra work and materials and such 20 
work and material was not called for or required 
by the original contract.

3. The Master erred in disallowing the claims 
for extra work made by Charles Bang which 
claims he disallows in the following language, “all 
of the claims of the contractor which do not ap-
pear upon the statement in the next succeeding 
paragraph I find and report -should be disallowed,” go 
Exceptants except to this finding and say that it
is erroneous and that the claims thus disallowed 
should be allowed.

4. The Master disallowed the claim of Charles 
Bang for the excavation made by him beyond nine 
(9) inches outside the structural lines as shown 
on the plans, and did so on the ground that his 
act in thus excavating was a voluntary act, in 
which finding the Master fell in error in that the 40
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Borough agreed to pay for such extra work at the 
rate of One Dollar ($1.50) and fifty cents per cubic 
yard and in that the necessity for a written order 
was waived by the conduct and actions of the 
Borough and its responsible officials. The con-
tractor should have been allowed the amount of 

^  his claim in this respect.

5. Despite the disallowance of this excavation 
item so far as the contractor Charles Bang was 
concerned the Master allowed the subcontractor, 
Hawthorne Contracting Co., which did such ex-
cavation work for Charles Bang to be paid there-
for, which finding by the master was erreoneous 
and is hereby excepted to in that the Hawthorne 
Contracting Co. were to be paid for such work out 

20 of and upon the payment therefor by the Borough 
of Hawthorne and in that the Hawthorne Con- 
tractiilg Co. was entirely familiar with the facts 
surrounding the doing of such extra excavation 
work and undertook to perform said work and to 
be paid therefor upon the allowance therefor to 
the said1 Charles1 Bang by the Borough of Haw-
thorne of the cost of said work, and the said Haw-
thorne Contracting Co. cannot be allowed for said 

o 'q  work unless Charles Bang is allowed therefor from 
the Borough of Hawthorne, and the Master should 
therefore have either allowed the claim of Charles 
Bang against the Borough of Hawthorne and also 
the claim of the Hawthorne Contracting Co. 
against Charles Bang or should have denied the 
claim of Bang against the Borough and the claim 
of the Hawthorne Contracting Co. against Bang.

5. The Master also disallowed the claim of
•10
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Charles Bang for the execavation of additional 
depth in the final settling basin and1 in so doing 
he fell in error for the reason that the Borough 
had authorized the performance of the said work 
on the basis claimed by the said Charles Bang and 
the necessity for a written order from the engineer 
had been waived by the Borough, while the actual i q  
amount seemingly allowed by the Master to the 
said Charles Bang for said work was entirely in-
adequate and at variance with the claim and facts 
in the case.

6. The Master allowed the Hawthorne Con-
tracting Co. its claim for the performance for 
Charles Bang of such excavation of additional 
depth in the final settling basin although disallow-
ing the claim of Charles Bang for the same work 20  
against the Borough and in so doing the Master 
was in error in that the Hawthorne Contracting
Co. was only to be paid out of the allowance to 
be made by the Borough of Hawthorne to Charles 
Bang for said work and the said Hawthorne Con-
tracting Co. undertook such work understanding 
that it would be paid only upon the making of 
the allowance to Charles Bang by the Borough for 
said work as agreed, so that the disallowance by the 30 
Master of the claim of Charles Bang for said work 
should have produced a similar disallowance of the 
claim of the Hawthorne Contracting Co. against 
Bang for such work.

7. The Master erroneously allowed the claim 
of the Hawthorne Contracting Co. for Five thou-
sand four hundred seventy-nine ($5,479.71) dollars 
and seventy-one cents when on the facts in the

40
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case there was due to the said company a sum 
very much smaller than the amount iso allowed in 
that the said Hawthorne Contracting Co. did not 
supply all of the material claimed for nor did it 
perform the labor claimed for, and the work as 
done and the material as supplied was not as per 
agreement, was defective and inferior.

8. The master found that there was due to the 
said Charles Bang from the Borough of Haw-
thorne the sum of Fourteen thousand two hundred 
forty-two ($14,242.92) dollars and ninety-two cents 
when in fact there was due and owing from the 
said Borough to the said Charles Bang in excess 
of Eighteen thousand ($18,000.) dollars, and 
made such finding although the engineer of the 
Borough conceded that in addition to the amount 
due on the contract itself there was due to the said 
Charles Bang the cost of work done by the Haw-
thorne Contracting Co. and others plus a percent-
age thereon to the said Charles Bang and that 
such additional amount had not been determined 
by the Borough because the said Charles Bang had 
not submitted the bills of such subcontractors and 
materialmen and when he did the Borough would 
allow the amount thereof plus the percentage due 
to the said Charles Bang.

9. The Master allowed the Hawthorne Con-
tracting Co. the amount claimed by it for excavat-
ing the extra nine (9) inches although finding that 
such excavation on the part of Bang was a volun-
tary act so far as the Borough was concerned not 
called for by the contract and not extra work, in 
which finding as to the Hawthorne Contracting

10 Co. claim the Master was in error since the mag

20
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terial and work done by the Hawthorne Contract-
ing Co. did not go into the completion of the mu-
nicipal contract in question but went into the per-
formance of work by the said Bang which he car-
ried out for his own interest and of his own ends, 
and therefore the Hawthorne Contracting Co. so 
far as its said claim is concerned was neither a 
materialman nor a laborer that had supplied ma-
terial or labor for the performance or furtherance 
of a municipal contract.

10. Charles Bang, the contractor, claimed 
Seven hundred seven ($707.90) dollars and ninety 
cents for work and material in connection with the 
final settling basin and established that the work 
was ‘ ordered by the Town Engineer Harder but
the Master erroneously only allowed the sum of ^  
Sixty-seven ($67.50) dollars and fifty cents repre-
senting forty-five (45) cubic yards of excavation 
although he should have allowed the claim as 
made by Charles Bang.

11. Charles Bang, the contractor, was entitled 
to One dollar and! fifty cents ($1.50) per cubic 
yard for such fill as it might be necessary to place
for a roadway and for certain swampy ground, but gy 
the excavation which was supposed to supply suf- 
ficent for such filling purposes was not sufficient 
and the said Charles Bang was required to buy 
fill outside and made a claim for such extra fill 
so purchased which claim amounted to fourteen 
hundred ($1400.) dollars and which the Master 
erroneously disallowed.

12. Charles Bang, the contractor, claimed an 
item of four hundred ($400.) dollars for the su- 40  
pervision of his engineer W atts which the Master
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disallowed on the ground that it was covered by 
the fifteen (1 5 % ) per cent item in the contract 
or otherwise covered by the contract, in which 
finding the Master was in error.

13. The contractor made a claim for One hun-
dred niney-seven ($197.35) dollars and thirty-five 
cents for labor and materials in installing a scum 
trough and the Master only allowed the sum of 
One Hundred fifty-seven ($157.35) dollars and 
thirty-five cents although no testimony appears 
justifying the reduction of the claim by the sum 
of forty dollars.

14. The exceptant-contractor, Charles Bang, 
claimed Seven hundred and nine ($709.90) dol-
lars and ninety cents for extra excavating and for 
the removal of water due to excavating the final 
settling basin beyond the depth specified by the 
specifications, which claim was based upon the 
labor involved on a time basis; the Hawthorne 
Contracting Co., the sub-constractor of the except-
ant-contractor, made a claim against the except-
ant-contractor for One hundred sixty-four ($164.) 
dollars for excavating the final settling basin be-
yond the specified depth, which claim was also on 
a time basis. The Town Engineer determined 
that under the contract between Bang and the 
Borough the contractor was entitled to payment 
for extra excavation on the basis of One dollar and 
fifty ($1.50 cents per cubic yard and could not be 
paid on a time or work basis, which construction 
of the contract the Master adopted and therefore 
awarded to the expectant-contractor the sum of 
sixty-seven ($67.50) dollars and fifty cents, while

a
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at the same time allowing payment to the Haw -
thorne Contracting Co. against the exceptant-con-
tractor on a time or work basis, the award 
being One Hundred fifty-four ($154.) dollars 
despite the fact that the Hawthorne Contracting 
Co. was required to perform its contract with ex- 
ceptant-Bang in accordance with the plans and 
specifications and contract which Bang had with 
the Borough, so that the construction of the said 
contract and specifications adopted by the Master 
should have applied as well to the Hawthorne 
Contracting Co. as to Bang. The Master should 
have allowed the Hawthorne Contracting Co.’s 
claim on a time or work basis and also the claim 
of the exceptant-contractor Bang of Seven hun-
dred and nine ($709.90) dollars and ninety cents 
on a time and work basis or it should have allowed 
both the Hawthorne Contracting Co. and except-
ant-contractor Bang on the basis of One dollar 
($1.50) and fifty cents per cubic yard for forty- 
five cubic yards.

15. Exception is taken to the finding that the 
Hawthorne Contracting Co. is entitled against the 
fund and contractor Bang to recover for the use
of the hoisting elevator for concrete at four 30  
($1.00) dollars per hour for twenty-eight and one- 
half (2 8 % ) hours because the testimony shows 
there was no contract or arrangement for its use, 
there is no proof as to the reasonable value of such 
use and four dollars per hour.is entirely out of 
proportion to the value of such use.

16. Exception is taken to the finding of the 
Master that the Hawthorne Contracting Co. is 
entitled to payment for 1398 cubic yards of exca-
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vation at Ninety-seven ($.97) cents per cubic yard 
and 1398 cubic yards of back fill at twenty ($.20) 
cents per cubic yard, both of which were claimed as 
extra work, when the proof clearly shows that not 
more than 922 cubic yards was outside the con-
tract which the Hawthorne Contracting Co. was 

l|A| required to perform and when it clearly appears 
that no more than 922 cubic yards were excavated 
outside the structure lines up to which structure 
lines and for nine inches outside the Hawthorne 
Contracting Co. was required by the contract with 
Bang to perform without an extra charge and 
even so much as was outside the contract or struc-
ture lines was not authorized by Bang in writing 
in accordance with the terms of his contract with 
the Hawthorne Contracting Co., the contract be- 
tween the contractor Bang and the Hawthorne 
Contracting Co. following the contract between 
Bang and the Borough of Hawthorne and to be 
performed in accordance with the specifications of 
the Borough contract.

17. Exception is taken to the failure of the 
Master to allow to the contractor Charles Bang 
the cost of the iron strips used to suspend the

30 hangers, for which a claim of One hundred thirty- 
five ($135.00) dollars was conceded by the Bor-
ough Engineer.

18. Exception is taken to the disallowance by 
the Master to Charles Bang of the claim for 63 
8/10  cubic yards of drain and outfall trench ex-
cavation in that the Master excluded it because of 
the claim of the Borough that it had already been 
paid for through the seventh certificate, although

40* allowing it as an extra to the subcontractor who
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admitted lie had received his share of the same 
quantity by his seventh certificate from contrac-
tor Bang. Either the extra should have been al-
lowed to contractor Bang or it should have been 
disallowed to subcontractor Hawthrone Contract-
ing Co.

| 1 0
19. Exception is taken to the failure of the 

Master to allow to contractor Charles Bang for 
1398 cubic yards of excavation at ninety-seven 
($.97) cents per cubic yard and 1398 cubic yards 
of back fill at twenty ($.20) cents per cubic yard.

20. Exception is taken to the allowance to the
Hawthorne Contracting Co. by the Master of

1398 cubic yards of excavation at ninety-seven 
($.97) cents per cubic yard and 1398 cubic yards 20 

of back fill at twenty ($.20) cents per cubic yard 
as alleged extra work to the Hawthorne Contract-
ing Co. due from Charles Bang.

21. Exception is taken to the allowance to the 
Hawthorne Contracting Co. for 63.8 cubic yards 
of drain and outfall trench against contractor 
Charles Bang.

30
22. Exception is taken to the failure of the ■ 

Master to allow to Charles Bang his claim for 
excavation at One ($1.50) dollar and fifty cents 
per cubic yard which excavation obviated the 
necessity of sheathing. The testimony about this 
claim appears on page 228 and 229 of the testi-
mony.

23. Exception is taken to the allowance to the
Hawthorne Contracting Co. of a charge for 475.5 40
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cubic yards of excavation in water trench because 
the master disallowed the same claim by contrac-
tor Bang against the Borough on the ground that 
Bang had made a lump sum bid. The Hawthorne 
Contracting Co. contract was a copy so far as ex-
cavating was concerned of the contract of Bang 

_nUjT with the Borough.

24. Exception is taken to the failure of the 
Master to allow the claim of Three hundred forty- 
seven ($347.50) dollars and fifty cents for a set 
of iron stairs and one pair of iron doors, the Mas-
ter having allowed three hundred nineteen 
($319.40) dollars and forty cents and disallowed 
an item for labor of seventy dollars.

20 25. Exception is taken to the disallowance by
the Master of the claim of Charles Bang for 
mounting and matching an extra primary switch-
board at One hundred ten ($110.29) dollars and 
twenty-nine cents in that the cost of mounting and 
matching that particular board was extra work 
for which the contractor should have been allowed.

26. The claim of the Hawthorne Contracting 
Co. should have been totally rejected because it 

°  was made for a sum greater than was actually due 
and the claimant knowingly and consciously made 
such excessive claim it well knowing that it had 
not supplied 400 cubic yards of white stone into 
the municipal improvement in question.

STIC K E L & STICKEL, 
Solicitors of Exceptants.

40
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IN  C H A N C E R Y  OF N E W  JER SEY.

Between
Ja mb s  Ra d c l if f e  & So n s  Co ., 

and another,
Complainants,

and

Th e  B o r o u g h  of  H a w t h o r n e , 
and others,

Defendants.

81/709

Opinion.

Between
Ig o e  B r o t h e r s , I n c .,

Complainant,

and

T h e  B o r o u g h  o f  H a w t h o r n e , 
and others,

Defendants.

83 /47

1 0

20

November 18, 1931.

1. A  claimant under the Municipal Me-
chanic’s Lien Law (Rev. of 1918) is required
in his notice of claim to state as nearly as 30  
may be the amount of his demand after de-
ducting all just credits and1 offsets.

2. I f  he fails to make a reasonable effort 
to ascertain the true facts on which the 
amount of his demand depends and so claims 
a materially larger amount than is owing, 
his lien is lost.

These two suits have a common purpose, namely, 40
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to establish and enforce liens under the municipal 
Mechanic’s Lien Law on funds due by the Bor-
ough of Hawthorne to Charles Bang on a con-
tract for the erection of a sewage disposal plant. 
Both causes were referred to a special master be-
fore whom the hearings were consolidated. He 

IQ • reported that the sum in the hands of the Borough 
to be applied on the contract is $14,242.92 and that 
the liens total $18,000.60, divided among eleven 
claimants. Ten of these claims amounting to 
$12,520.89 were uncontested; the eleventh, that of 
the defendants, Charles E. Knoble, Jr., and W al-
ter Knoble, allowed for $5,479.71, was disputed. 
Exceptions have been filed to the allowance of this 
claim. There is one other matter here in dispute: 
The master disallowed in full the claim of the de- 
fendant Jesse J. Watts. W atts excepts.

Me s s r s . St ic k e l  & St ic k e l , for Except-
ants Igoe Brothers, Alliance Lumber Co., 
and Lord & Burnham Co.

Miss F r a n c e s  H a r t  (M r . Me y e r  Lo b- 
s e n z ) , for Charles E. Knoble, Jr. and 
W alter Knoble.

30  M r . S id n e y  A l e x a n d e r , for Defendant,
Jesse J. Watts.

B ig e l o w , V. C.

W atts was the engineer employed by Bang, the 
contractor. He claimed that Bang promised to 
pay him $1,000 a month { Bang testified the agreed 
salary was $100 a week. If the former was the 
fact, W atts’ claim Avas valid. If the latter was

40
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true, he had been paid in full and his claim was 
properly rejected. The master found that W atts  
was employed at $100 a week; the evidence, though 
conflicting, supports the finding and therefore the 
finding will be sustained. “A  master’s finding of 
a fact in issue is entitled to great weight and 
should not be disturbed when there is a serious 
conflict of evidence.” Bagley etc. Co. v. Traders 
^tc. Co., 80 A. 1029. Riverside Apartment Corp. 
v. Capital Const. Co., 107 N. J. E. 405 152 A . 763. 
W atts also excepts in rather general terms to rul-
ings of the master on the examination of witnesses. 
These exceptions must be overruled, since on the ar-
gument, his counsel was unable to point out any 
erroneous rulings which could have injured him.

The only exception to the allowance of the 
Knobles’ claim which I need consider, is that the u 
claim should have been totally rejected because 
it was made for a sum greater than was actually 
due and because the claimants knowingly and con-
sciously made such excessive claim. The notice 
of claim which these defendants served on the 
Borough sets forth :

“A  statement of the labor performed and ma-
terial furnished, all of which were actually per-
formed and used in the erection and completion of 30  
the said contract, are as follows: The work was 
started on March 25th, 1930 and continued until 
November 22nd, 1930.

4,486 cu. yds. excavation at .97 Cu. 
Yd

3,500 cu. yds. fill at .73 cu. yd
5,743 cu. yds. Filter Mat at 2.50 cu. 

yd
104.14 cu. yds. gravel at 2.50 cu. yd

$ 4,351.42 
2,555.00

14,357.50
260.35

40
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96.32
250.00

2,400.00

$24,270.59

For Extra W ork for Charles Bang.

1,398 cu. yds. excavation at $.97 cu. yd $1,356.06
1,398 cu. yds. back fill at .20 cu. yd 279.60 
2 8 hrs. hoisting elevator for con-

crete at $4.00 per hr. 114.00
22 hrs. shovel on Final Settling

Basin at $6.00 per hr. 132.00
2 men (45 hours) at 55c. per hr. 22.00
Truck hire for 2 %  days 30.00

$1,933.66
Amount of Bill for work and 

material on plant $26,204.25
Amount received from C'harlel

Bang 19,458.54

Amount due $ 6,745.71

‘‘The amount of claimant’s demand after deduct-
ing all credits and offsets is $6,745.83, together 
with interest. The moneys became due to claim-
ants on the 22nd day of November, 1930, and were 
due from the said Charles Bang with whom claim-
ants had a contract and for whom the materials 
were supplied.” Attached to the notice was an af-
fidavit by both defendants setting forth, in part, 
“More particularly is it true that we have per-
formed labor and supplied materials which were 
actually used upon a certain sewage disposal plant

52.07 cu. yds. sand at 1.85 cu. yd 
100 cu. yds. stone at 2.50 cu. yd 
400 cu. yds. white stone at 6.00 cu. yd
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for the construction of which Charles Bang had 
a contract with the Borough of Hawthorne * * * 
and this work and the materials were actually 
used in the construction of the work. * * * There 
is now due to us after deducting all past credits 
and offsets the sum of $6,745.71, with interest.”

Among the items so claimed is 400 cubic yards 
of white stone at $6 a yard, $2,400. The master, 
found that only 189 yards of white stone had been 
furnished and therefore deducted from the claim 
$1,266 for the 211 cubic yards claimed but not 
furnished, and the master allowed the balance of 
the claim, $5,479.71. Mr. W alter Knoble testified 
in support of the claim of his firm that they actu-
ally supplied and delivered on the job only 197 
cubic yards of white stone; that they had contrac- 
ted with a third party to purchase 400 cubic yards 
for the purpose of this job; “W e have to pay for 
it and we have no other use for the stone” ; that 
the balance of the stone has not actually been de-
livered to th^Knobles but is still at the quarry; 
that it is, however, available when wanted and 
subjected to the orders of the Borough engineer; 
that the job is not completed as far as the Knobles’ 
work is concerned. It also appeared that the en-
gineer’s original estimate of the amount of mater- 31) 
ials required for the sewage plant, called for 400 
cubic yards of white stone.

Counsel for the Knobles readily concede that 
claimants have no lien for the stone not furnish-
ed to Bang or used in the sewage disposal plant.
The question argued is this : Have the Knobles, 
by claiming for 400 cubic yards of stone when they 
furnished only 189, forfeited their lien for the ma-
terials actually furnished and the labor performed 40
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by them in the execution of the contract? The 
Knobles say that the excessive claim was made in 
good faith, in the belief they were entitled to a 
lien for all the stone even though they knew part 
remained undelivered; that, therefore, their lien 
is not lost, since forfeiture of the lien results only 

ĝj|| from fraud or from the wilful making of an ex-
cessive claim. The exceptants contend that a lien 
is lost not only when an inflated claim is made 
fraudulently or wilfully, but also when such a 
claim is a product of the gross negligence of the 
claimant; that the Knobles, knowing they had de-
livered only part of the stone, set forth in their 
claim that they had delivered it all ; that whether 
this misstatement was wilfully or negligently 
made, the lien is lost, regardless of the belief of 

20 - the Knobles that they were entitled to payment for 
undelivered stone.

The Municipal Mechanic’s Lien Law, P. L. 1918, 
p. 1041, Sec. 1, gives a lien for the value of labor 
performed and materials furnished toward the per- 
performance of the contract with the municipality. 
Section 2 requires the claimant to fill with the mu-
nicipality a verified notice of claim which shall 
state “the amount claimed, from whom due, and if 

3 0  not due, when it will be due, and shall state as near-
ly as may be the amount of the demand after de-
ducting all just credits and offsets. * * * And shall 
allege that the labor was performed or materials 
furnished to the said contractor or subcontractor, 
specifying which, and that they were actually per-
formed or used in the execution or completion of 
the said contract with the said municipality.” 
These provisions are primarily derived from P. L. 
1892, p. 369. The language relating to the amount.

40
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of the claim is identical in both acts except that 
the older statute lacks the phrase “ as nearly as 
may be.” The phrase seems to have been first in-
troduced in the Revision of 1918.

•Camden Iron W orks v. Camden, 60 N. J. E. 
211, 4/7 A . 221, reversed 64 N. J. E. 723, 52 A. 
477, was based on the Muncipal Mechanic’s Lien 
Law of 1892. Vice Chancellor Reed dealt with a 
claim for $32,228; he struck out one item of 
$11,715 claimed for pipe not actually delivered, 
reduced the balance to $14,499, and allowed the 
claim in that sum. H e held that if a fraudulent 
purpose for claiming an excessive sum were 
shown,, the lien would be forfeited, but where the 
party and his counsel deemed the larger claim 
worthy of submission to judicial determination, 
the fact that it was found to be partially invalid 
did not brand the whole claim fraudulent and dis-
charge the lien. He added that the claim was 
made “without that care which should attend the 
filing of a lien under the statute.” This decision 
of the Court of Chancery was followed by Vice 
Chancellor Grey in Garrison v. Borio, 61 N. J. E. 
236, 47 A. 1060, and by Vice Chancellor Pitney in 
Hall Co. v. Jersey City, 62 N. J. E. 489, 50 A. 
603. The latter wrote, “ That a mistake in stat-
ing the amount of the claim by which it is made 
larger than it afterwards turns out actually to 
be, is not fatal unless made intentionally for the 
purpose of inflating the claim.”

After these cases were decided, the Camden Iron 
W orks decree was reversed by the Court of Errors 
and Appeals and the disputed claim disallowed en-
tirely. Mr. Justice Fort wrote: “ The requirement 
of the statute, therefore, is an accurate verified ac-
count with a statement thereon of all just credits
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20

30

40



160

Opinion.

10

20

30

•10

and offsets. Good faith in the claim and accuracy 
in its statement are made the basal foundations of 
its right to be enforced against moneys due a con-
tractor from a city.” And again, “This statute 
clearly requires an honest and truthful statement 
of the -claim for labor performed or material fur-
nished in the execution of the contract and in or-
der to make the accuracy of the statement quite 
essential, the statute provides that the verification 
shall be that the work was actually performed or 
the material actually used in the execution or com-
pletion of the contract. The statute is not broad 
enough to cover materials not actually used in the 
construction of the city work. The reason for this 
must be quite obvious. The swearing to an erro-
neous claim thoughtlessly and carelessly without 
any effort to obtain accessible data from which the 
error might be corrected, is swearing wilfully and 
knowingly. Gibbs v. Hanchette, 90 Mich. 657. In 
the statement of a fact which could have been 
avoided by reasonable diligence, the lien is lost. 
Nicolai v. Van Fridagh, 23 Oreg. 149. A  material 
misstatement in a claim, if made fraudulently or 
what is about the same thing, made wilfully and 
knowingly violates the lien altogether.” And he 
summed up the rule applicable: “If the account as 
filed is not the amount of the demand which is 
truly and substantially due to the claimant after 
deducting all just credits and setoffs, but is know-
ingly and consciously excessive and untrue, it will 
not be enforced as a lien.” The Court of Errors 
and Appeals also put on the claimant the burden 
of proving that the excessive part of the claim was 
made in good faith.

Gregory v. Lewis, 87 N. J. E. 127, 99 A. 150, was 
decided by Vice Chancellor Backes in 1916. The
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case came before Mm on a motion to dismiss the 
bill because the claims of complainants were ex-
cessive and therefore invalid. They included a 
large sum for consequential damages arising out of 
a breach of the contract with the principal con-
tractor. “The statute gives a lien only for labor 
and materials actually performed or furnished to- j q  
wards the performance or completion of the con-
tract. The lien does not extend to damages for 
a breach of the contract. * * * The question, there-
fore, is whether, by the inclusion of unliquidated 
damages, the complainants have forfeited their 
liens, and the answer is to be found in the motives 
actuating them in overstating their claims, for if 
this was done in good faith, they ought not to be 
penalized and suffered to lose the benefit of the 
statute to the amount of their just dues. * * * The 20  
inclusion of the offending items may have been the 
result of a misconception of the law or due to 
faulty advice of counsel. I f  the matter is reduced 
to inference, that of innocence must prevail. The 
fact that the notices frankly assert that part of the 
claim and how much was made.up of damages, re-
futes the charge of deception.” The motion to dis-
miss was denied. “Whatever may have been the 
cause, the complainants are entitled to their day in « q 
court to explain. On the face of the pleadings, it 
does not appear that they came into court with 
unclean hands and their claims should not be sum-
marily rejected on a motion of this kind.”

The provision of the Municipal Mechanic's Lien 
Law relating to the notice of claim may be com-
pared with Section 3 of the Mechanic’s Lien Act 
of 1898 relating to stop-notices; in Camden Iron 
W orks v. Camden, supra, and in Taylor v. W ahl,
69 N. J. L. 471, 55 A. 40, it is suggested that the 4 0
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principles- controlling claims under both acts are 
the same. Section 3 of the Act of 1898 authorized 
the claimant to give to the owner notice “of the 
amount due to him or them” . The Legislature by
P. L. 1910, p. 500, added “ specifying said amount 
as nearly as possible” . Before the amendment of 
1910, a failure to state in the stop-notice with ab-
solute accuracy the amount due, was fatal. Reeve 
v. Elmendorf, 38 TS. J. L. 125. Hall v. Baldwin, 
45 N. J. E. 858, 18 A. 976. Chief Justice Gum- 
mere, writing for the Supreme Court in Tuttle v. 
Cadwell, 92 N. J. L. 26, 105 A. 11, said of the 
amendment: “Its purpose is to relieve the material- 
man from stating in his stop-notice the amount due 
with absolute accuracy. But it requires him to 
state in that notice the amount of his claim against 
the contractor with as much accuracy as is reason-
ably possible. * * * in order to take advantage of 
the statute, when it appears that the amount speci-
fied in the stop-notice is in excess of the amount 
actually due, we think the burden rests upon the 
materialman to show that the excessive claim was 
not the result of carelessness and that the mistake 
had been made notwithstanding the fact that he 
had used every reasonable effort to ascertain with 
exactness the amount which he was entitled to im-
pound in the hands of the owner.” To the same 
effect is Intili v. Bonnet, 6 N. J. Misc. 1043, 143 
A. 741.

I have found no decision on the Municipal Me-
chanics’ Lien Law of 1918 and the words therein 
“as nearly as may be” . If, before that enactment, 
a claim for an excessive amount was valid when it 
sprang from the carelessness of the claimant and 
not from any wilful or fraudulent intent, then I 
think the new statute requires a greater degree of
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accuracy. A  claimant who, through gross care-
lessness, demands an excessive amount, does not 
state the amount “ as nearly as may be” . But 
whatever the rule before 1918, a claimant is now 
required, in my opinion, to make a reasonable ef-
fort to ascertain the true facts on which the 
amount of his demand depends; and if through 
failure to do so, it comes about that he claims a 
materially larger amount than is owing, then his 
lien is lost.

The Knobles, in their claim, listed among the 
material furnished and actually used in the work, 
400 cubic yards of stone for which they charged 
$2,400. They swore that “the materials were ac-
tually used in the construction of the work” . This 
was not the fact; only 189 yards of stone had been 
furnished by them, as they knew or might readily 
have ascertained if they had taken any pains to 
do so. Their claim was inflated by charging for 
211 cubic yards at $6 a yard, or $1,266. They ex-
plain their excessive claim by testimony that they 
would have to pay for 400 cubic yards of stone, 
and that they stand ready to deliver the full 
amount on demand. But they have not explained 
at all their false statement that they had actually 
delivered 400 cubic yards. Their misconception of 
the law does not excuse the misstatement of the

1 0
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facts.
Because of this excessive demand, the Knobles 

have lost their lien on the fund and the exception 
to the allowance of their claim is sustained.

40
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IN  C H A N C E R Y  OF N E W  JER SEY.

10
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Between
Ja me s  Ra d c l if f e  & So n s  Co m -

p a n y , a corporation, and Jo h n  
Ma w h i n n e y  Co m p a n y , a cor-
poration,

Complainants,
and

On Bill, &c.

Order Con-
firming Mas-
ter’s Report.

B o r o u g h  of  H a w t h o r n e  in the 
County of Passaic, a municipal 
corporation, et als.,

Defendants.

Between
Ig o e  B r o t h e r s , I n c ., a corpora-

tion,
Complainant,

and

B o r o u g h  o f  H a w t h o r n e , 
Ch a r l e s  B a n g , et als.,

On Bill, &c.

Order Con-
firming Mas-
ter’s Report.

Defendants.

on
Exceptions having been filed by the complain-

ant, Igoe Brothers Inc., and the defendants, A lli-
ance Lumber Company, Lord & Burnham Com-
pany and Charles Bang, to the report of Frederick 
W . Van Blarcom, one of the masters of this court, 
on the matters referred to him by order of this 
court heretofore made, and the matter coming on 
to be heard in the presence of James N. Wright, 
Solicitor of the complainant, James Radcliffe & 

40  Sons Company, Samuel Baten, Solicitor of the
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complainant, John Mawhinney Company, Fred G.
* Stickel, Jr., Solicitor of the exceptants, Sidney 

Alexander, Solicitor of the defendant, Jesse J. 
W atts, and Miss E. Frances Hart, Solicitor of the 
defendants, Charles Knoble, Jr. and W alter  
Knoble, trading as Hawthorne Contracting Com-
pany, and exceptions 1, 2, 3, 4, 5, 6, 8, 9, 16, 11, 12, 
13, 14, 15, 17, 19, 22, 24, and 25 have been with-
drawn by the solicitor of the exceptants leaving 
for consideration of the court and argument by 
counsel exceptions 7, 16, 18, 20, 21, 23 and 26 and 
the court having considered such exceptions and 
the arguments of counsel therein, and having de-
termined that a decision of the issues raised by 
exceptions 7 and 26 made unnecessary the court’s 
decision of the issues raised by the remaining ex-
ceptions before the court;

It  is on this 14th day of December, 1931, Or d e r -
e d , that exceptions 7 and 26 to the master’s report 
be and they are hereby sustained and allowed, and 
that the claim of the defendants, Charles E. 
Knoble, Jr. and W alter Knoble, trading as the 
Hawthorne Contracting Company, be and it is 
hereby disallowed in its entirety.

It is further ordered that the exceptions filed 
by the defendant, Jesse J. W atts, be and the same 
are hereby overruled.

It is further ordered that, as modified in accord-
ance with the foregoing, the said master’s report be 
and the same is hereby in all things ratified and 
confirmed according to the true tenor and meaning 
thereof, but subject to the right in the exceptants 
to request a decision upon exceptions 16, 18, 20, 
21, and 23 in the event of an appeal from this or-
der.

40
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It is further ordered that the matter of the right 
to ask for a counsel fee to be paid out of the fund 
in the hands of the Borough of Hawthorne to Fred 
G-. Stickel, Jr., of Stickel & Stickel, Esqs., be re-
served until the final decree of this cause.

E. R. W A L K E R ,
1 0  C.

Respectfully advised,
Jo h n  O. B ig e l o w ,,

V. C.
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40
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A rth u r  W . C ross, L a w  P rin ter, 55-57 L a fa y e tte  Street, N ew ark , N . J.

N e w  J e r s e y  C o u rt  o f  E rro rs an d  A p p e a ls

Between
Ja me s  Ra dc l if f e  & So ns  Co m-

p a n y , a corporation, and 
Jo h n  Ma w h in n e y  Co m-
p a n y , a corporation,

Complainants-Appellees,

and
B or ough  o f  H a w t h o r n e  in  

t h e  Co u n t y  o f  Pa ss a ic , a 
municipal corporation, et 
als.,

Defendants-Appellees,

and
Ch a r l e s  E . K n o b l e , Jr ., and 

W a l t e r  K n o b l e , trading as 
Hawthorne Contracting Co., 

Defendant-Appellant.

On Bill, etc.

On Appeal 
from Court 
of Chancery.

Between
Ig o e  B r o t h e r s , I n c .,

Complainant-Appellee,

and
T h e  B oro ug h  o f  H a w t h o r n e , 

et als.,
Defendants-Appellees,

(ind
Ch a r l e s  E. K n o b l e , Jr ., and 

W a l t e r  K n o b l e , trading as 
Hawthorne Contracting Co., 

Defendant-Appellant.

BRIEF OF APPELLEES, 
IGOE BROS., INC., ET ALS.
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Two municipal lien suits were started by three 
complainants entitled as above and the suits con-
solidated for purposes of hearing by Frederick
W . Van Blarcom as Special Master, to whom the 
cases were referred. In the hearing before the 
Master the validity both as to substance and 
form of the following claims was conceded by 
the contractor Charles Bang and all other par-
ties to the suit:

Igoe Brothers, Inc..........................$2,106.14
Alliance Lumber Co........................ 600.00
James Radcliffe & Sons Co........ 277.75
John Mawhinney Company........  255.00
Lord & Burnham.............................  4,625.00
Samuel Braen Sons........................  1,432.80
Dalzell Trucking Co........................ 1,300.00
Griannone Electric Co., Inc.......... 95.29
W illiam  H. H eyns..........................  846.24

The following claims were objected to by the
contractor or one or more of the other parties
to the suit:

Hawthorne Contracting Co..........$6,745.83
Jesse J. W a t t s .................................  5,900.00
Anthony K o r te w e g ........................ 457.69
C. J. Vanderbeck & Son..............  399.60
W atson Flagg Engineering Co...........................  109.24
Joe Cortese .........................................  867.00

The claim of C. Ladow & Son for one thousand 
dollars was objected to but the objection later 
withdrawn and the claim allowed. The Master 
reported in favor of all of the claims to which 
no objection was made and rejected all of the 
claims to which objection had been registered 
except as to the Hawthorne Contracting Co. 
claim, which claim, however, the Master found 
should be allowed for $5,479.71 instead of 
$6,745.71, the difference representing an item of 
211 cubic yards of white stone at six dollars per 
cubic yard which had not been supplied although
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claimed for in the proof of claim filed. The 
Hawthorne Contracting Co. filed two proofs, the 
first of which was not accurately verified and 
the second of which sought to correct that defect.

Exceptions to the M aster’s report were filed 
by the claimants Igoe Bros. Inc., Alliance Lum -
ber Co. and Lord & Burnham Co. and by the 
contractor Charles Bang, all of which exceptions 
were withdrawn before or at the argument before 
the Vice-Chancellor excepting Exceptions 7, 9, 
16, 18, 20, 21, 23 and 26. Exceptions 16, 18, 21 
and 23 were argued together and Exceptions 7 
and 26 argued together. Vice-Chancellor Bige-
low found it necessary to consider only Excep-
tion 26 and based his decision upon the necessity 
for sustaining that exception. Exceptions were 
also filed by Jesse J. W atts to the adverse find-
ing made by the Master against his claim, but 
Vice-Chancellor Bigelow overruled all such ex-
ceptions. The issue therefore decided by Vice- 
Chancellor Bigelow and the one which is the 
subject matter of this appeal is the issue raised 
by Exception 26. That exception reads as fol-
lows :

“ 26. The claim of the Hawthorne Con-
tracting Co. should have been totally re-
jected because it was made for a sum greater 
than was actually due and the claimant 
knowingly and consciously made such exces-
sive claim, it well knowing that it had not 
supplied 400 cubic yards of white stone into 
the municipal improvement in question.”
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T H E  COU RT O F C H A N C E R Y  P R O P E R LY  
D E N IE D  TO T H E  A P P E L L A N T  A  L IE N  
U P O N  T H E  F U N D  D U E  TO T H E  G E N E R A L  
C O N T R A C T O R  FR O M  T H E  M U N IC IP A L IT Y  
IN  V I E W  OF T H E  F A C T  T H A T  T H E  A P -
P E L L A N T  H A D  K N O W IN G L Y  A N D  CON-
S C IO U S L Y  M A D E  A N D  F IL E D  A N  E X C E S -
S IV E  C L A IM  A G A IN S T  T H E  G E N E R A L  
C O N TR A C TO R  A N D  T H E  F U N D  IN  TH E  
H A N D S  OF T H E  M U N IC IP A L IT Y  D U E  T H E  
CO N TR ACTO R .

The Statute involved and under which the 
notice of claim was given and the municipal lien 
suits brought is the Municipal Mechanic’s Lien 
Law, Pamphlet Laws of 1918, page 1041. Sec-
tion I gives a lien for the value of labor per-
formed and materials furnished to the comple-
tion of a contract of a municipality. Section II 
requifes the claimant to file with a municipality 
a verified notice of claim which shall state among 
other things “ the amount claimed, from whom 
due, and if not due, when it will be due, and shall 
state as nearly as may be the amount of the de-
mand after deducting all just credits and off-
sets. * * * And shall allege that the labor was 
performed or materials furnished to the said 
contractor or subcontractor, specifying which, 
and that they were actually performed or used 
in the execution or completion of the said con-
tract with the said municipality.”  These pro-
visions as Vice-Chancellor Bigelow points out 
in his opinion are primarily derived from Pam-
phlet Laws of 1892, page 369. The language 
relating to the amount of the claim is identical 
in both acts except that the older statute lacks 
the phrase “ as nearly as may be.”  The phrase 
seems to have been first introduced in the revi-
sion of 1918.
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The first decision under this section of the act 
seems to be the case of Camden Iron W orks  v. 
Camden, 60 N. J. Eq. 211, 47 A tl. 221, reversed 
64 N. J. Eq. 723, 52 A tl. 477. The decision was 
based upon the Act of 1892, but as the A ct of 
1892 is practically the §ame as that of 1918 ex-
cept for the words “ as nearly as may be this 
decision and the reversal of it is of great im-
portance in the determination of the instant 
case. Vice-Chancellor Eeed held that if a fraud-
ulent purpose for claiming an excessive sum 
were shown the lien would be forfeited, but 
where the party and his counsel deemed the 
larger claim worthy of submission to judicial 
determination the fact that it was found to be 
partially invalid would not brand the whole 
claim as fraudulent and thereby discharge the 
lien. Despite the fact, therefore, that in his 
words the claim was made “ without that care 
which should attend the filing of a lien under 
the statute”  Vice-Chancellor Reed struck out 
one item of the claim, an item which claimed for  
pipe not actually delivered, reduced the balance 
of the claim somewhat and allowed the claim for 
the reduced sum. This decision as Vice-Chan-
cellor Bigelow points out in his opinion was fol-
lowed in Garrison  v. Borio, 61 N . J. Eq. 236, 47 
A tl. 1060, and in Hall Co. v. Jersey City, 62 
N. J. Eq. 489, 50 A tl. 603. In the latter case 
Vice-Chancellor Pitney wrote “ that a mistake 
in stating the amount of the claim by which it is 
made larger than it afterward turns out actually 
to be is not fatal unless made intentionally for 
the purpose of inflating the claim.”  It is sub-
mitted that even under the rule as laid down in 
these cases the claimed lien of the appellant 
must be denied. But in any event, after the ren-
dition of these decisions the Camden Iron W orks
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decree was reversed by the Court of Errors and 
Appeals and the disputed claim disallowed en-
tirely.

Justice Fort wrote, “ The requirement of the 
statute therefore is an accurate verified account 
with a statement thereon of all just credits and 
offsets. Good faith in the claim and accuracy in 
its statement are made the basal foundations of 
its right to be enforced against moneys due a 
contractor from a city.”  And again, “ This 
statement clearly requires an honest and truth-
ful statement of the claim for labor performed 
or material furnished in the execution of the 
contract and in order to make the accuracy of 
the statement quite essential the statute pro-
vides that the verification shall be that the work 
was actually performed or the material actually 
used in the execution or completion of the con-
tract. The statute is not broad enough to cover 
materials not actually used in the construction 
of the city work. The reason for this is quite 
obvious.”  And then Justice Fort proceeds with 
this very significant language, “ The swearing to 
an erroneous claim thoughtlessly and carelessly
without anv effort to obtain accessible data from 1/
which the error might be corrected is swearing 
wilfully and knowingly. Gibbs v. Hanchette, 90 
Mich. 657. In the statement of a fact which 
could have been avoided by reasonable diligence 
the lien is lost. Nicolai v. Van Fridagh, 23 
Oreg. 149. A  material misstatement in a claim, 
if made fraudulently or what is about the same 
thing, made wilfully and knowingly, violates the 
lien altogether.”  And finally Justice Fort 
summed up the rule in this fashion, “ I f  the ac-
count as filed is not the amount of the demand 
which is truly and substantially due to the claim-
ant after deducting all just credits and set-
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offs, but is knowingly and consciously excessive 
and untrue, it will not be enforced as a lien ,”  
and the Court of Errors and Appeals put upon 
the claimant the burden of proving that the ex-
cessive part of the claim was made in good faith.

In 1916 Vice-Chancellor Backes in the case of 
Gregory v. Lewis, 87 N. J. Eq. 127, 99 A tl. 150, 
applied this statute and its interpretation made 
by the Court of Errors and Appeals in the Cam-
den Iron W orks case to a claim and facts before 
him. The case came before the Vice-Chancellor 
on a motion to dismiss the bill because the claims 
of complainants were excessive and therefore 
invalid. Each of the claimants included in their 
notice a large sum for consequential damages 
arising out of a breach of their respective con-
tracts with the principal contractor. Vice-Chan-
cellor Backes said, “ The statute gives a lien 
only for labor and materials actually performed 
or furnished towards the performance or com-
pletion of the contract. The lien does not ex-
tend to damages for breach of the contract. 
* * * The question therefore is whether by
the inclusion of unliquidated damages the com-
plainants have forfeited their liens and the an-
swer is to be found in the motives actuating 
them in overstating their claims, for if this was 
done in good faith they ought not to be penalized 
and suffered to lose the benefit of the statute to 
the amount of their just dues. * * * The
inclusion of the offending items may have been 
the result of a misconception of the law or due 
to faulty advice of counsel. I f  the matter is 
reduced to inference that of innocence must pre-
vail. The fact that the notices frankly assert 
that part of the claim and how much was made 
up of damages refutes the charge of deception.”  
On page 133 of the opinion Vice-Chancellor
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Backes says, “ Whatever may have been the 
motive the complainants are entitled to their 
day in court to explain. On the face of the plead-
ings it does not appear that they came to court 
with unclean hands and their claims should not 
be summarily rejected on a motion of this kind.”  
The motion to dismiss was denied. It is quite 
evident, however, that the Vice-Chancellor’s con-
clusion was based upon the frank revealment of 
all the facts in the notice and that he must have 
arrived at a different result had the notice 
treated this sum claimed for unliquidated dam-
ages as though it represented materials actually 
incorporated into the job as was done in the 
instant case. See also 27 Cyc. 202, Subdivision 
D, where the general rule is stated as in the 
two prior New Jersey cases.

The provision of the Municipal Mechanic’s 
Lien Law under consideration may be compared 
with Section 3 of the Mechanic’s Lien Act of 
1898 relating to stop notices, and in Camden Iron 
W orks v. Camden, supra, and in Taylor v. Wahl, 
69 N. J. L. 471, 55 Atl. 40, it is suggested that 
the principles controlling claims under both acts 
are the same, Justice Fort in the latter case at 
page 474 saying, “ The principle controlling in 
such a case as this is the same as that declared 
by the Court of Errors and Appeals to apply 
where a notice to hold back is given to a city by 
a claimant against a contractor upon work done 
under a public contract. Camden Iron Works v. 
Camden, 64 N. J. Eq. 723.”  Section 3 of the Act 
of 1898 authorized the claimant to give to the 
owner notice of the amount due to him or them 
and our courts held that a failure to state in the 
stop notice the amount due with absolute accur-
acy was fatal. R eeve  v. Elmendorf, 38 N. J. L. 
125; Hall v. Baldwin, 45 N. J. Eq. 858 ,18  Atl. 976.
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Thereafter the legislature by Pamphlet Laws 
of 1910, page 500, amended Section 3 by adding 
the words “ specifying said amount as nearly as 
possible”  which it will be observed is substan-
tially the language of the amendment to the 
Municipal Mechanic’s Lien Law which is “ as 
nearly as may be.”  In Tuttle v. Cadwell, 92 
N. J. L. 26, 105 A tl. 11, the amendment to Sec-
tion 3 of the Mechanic’s Lien A ct was under con-
sideration. The Court after pointing out that 
prior to the amendment the failure of the ma-
terialman to state in his stop notice with absolute 
accuracy the amount of the debt due to him was 
fatal to his right to recover under the section as 
it then read and that this was true even where 
the violation was slight and had resulted from  
an honest mistake, showed that the theory upon 
which the case went to the jury in the case under 
review seems to have been “ that this amend-
ment obviated the necessity of any accuracy in 
the specification of the amount due and that if  
it should appear at the trial that the amount 
demanded was in excess of that which the plain-
tiff was entitled to recover from  the contractor 
he could nevertheless hold the owner responsible 
for whatever sum was shown to be actually due.”  
This theory has a familiar ring for it is the con-
tention which the appellant makes and the con-
struction which the appellant submits should be 
given to the amendment to the Municipal Lien 
Act because of the words “ as near as may be.”  
It is therefore significant to note how the Su-
preme Court disposed of the similar contention 
made by reason of the substantially similar 
amendment to the Mechanic’s Lien Act. Chief 
Justice Gummere in Tuttle v. Cadwell said, 
speaking of the said theory, “ W e  think that so 
broad a construction of this statutory provision
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is not justified. Its purpose is to relieve the ma-
terialman from stating in his stop notice the 
amount due with absolute accuracy, but it re-
quires him to state in that notice the amount 
of his claim against the contractor with as much 
accuracy as is reasonably possible.”  A fter a 
statement that the claimant did not state his 
claim with absolute accuracy the court proceeded, 
“ His failure to do so is not shown to have been 
the result of mistake nor does it appear that he 
made any effort to determine accurately what 
the amount was. In order to take advantage of 
the statute when it appears that the amount 
specified in the stop notice is in excess of the 
amount actually due we think the burden rests 
upon the materialman to show that the exces-
sive claim was not the result of carelessness and 
that the mistake had been made notwithstanding 
the fact that he had used every reasonable effort 
to ascertain with exactness the amount which he 
was entitled to impound in the hands of the 
owner.”  To the same effect is Intili v. Bonnet, 
6 N. J. Misc. 1043,143 A tl. 741. See also Hasson, 
et al. v. Bruzel, et al., 144 Atl. 319, 104 N. J. Eq. 
95. The only cases which I have been able to 
find decided since the amendment of the munici-
pal lien act inserting the words “ as nearly as 
may be”  are the following. The case of W est 
Jersey & Seashore R. R . Co., complainant, v. 
County of Cape M ay, 100 N. J. Eq. 181, a deci-
sion of Vice-Chancellor Ingersoll in which he 
says, “ Does the fact that the notice filed was 
incorrect and claimed too much money defeat 
the claim? The notice claimed an item of ten 
dollars as freight, which as a matter of fact was 
an item for materials furnished. This was 
clearly an error and the notice and claim were 
made in good faith and the lien therefore does 
not fa il,”  citing the Camden Iron Worhs v. Cam-
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den case, 64 N. J. Eq. 723. It is perfectly appar-
ent in this case that the Vice-Chancellor found 
as a fact that the item in question was inserted 
by error and the correct charge was for material 
furnished and for which consequently claimant 
was entitled to a lien. The other case is that of 
the Thirteenth W ard Building and Loan A sso -
ciation, Complainant, v. Kantor, 105 N . J. Eq. 
339, a decision by Vice-Chancellor Backes. There 
Vice-Chancellor Backes said as to items for which 
credit had not been given by the claimant, 
“ Credit must be given for the sums. The failure 
to credit the amounts can reasonably be attrib-
uted to accident due to confusion of the book 
accounts and notes of the parties and cannot be 
said to have been willful, to the defeat of the 
lien claim,”  citing Camden Iron W orks  v. Cam-
den, supra; Gregory v. Lewis, supra. A  reading 
of the opinion in this Thirteenth W ard  case will 
indicate that there was considerable confusion 
and doubt and that it was possible to find as a 
fact that due to such confusion and doubt the 
items in question had not been included. The 
Court indicates, however, that had the omission 
of these credits been due to other than an acci-
dent and had their omission been willful a dif-
ferent result would have obtained.

See also the case of Central R . R. of N. J. v. 
Galleno-Poole, Inc., et al., 107 N. J. Eq. 267, a 
decision of Vice-Chancellor Fielder in 1930. In 
this case the claim was divided into two parts. 
The Vice-Chancellor held that while the first part 
was eligible to lien the second part with refer-
ence to the demurrage could not be construed to 
be for labor performed. There is no discussion 
of the question whether the claim having been 
filed for an excessive sum the lien should be for-
feited and the reason seems to be that the claim-
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ant set up honestly and frankly in his notice its 
situation and why it considered it had a lien and 
did not conceal but honestly revealed its entire 
situation.

W e  respectfully submit therefore, (1) that our 
courts have held that the principles controlling 
claims under Section 3 of the Act of 1898 and 
under Section 2 of the Municipal Lien Act are 
the same, (2) that the amendments to each act 
are in substance the same, “ as nearly as pos-
sible,”  “ as nearly as may he,”  and therefore 
that the interpretation of “ as nearly as pos-
sible”  in the amendment to Section 3 of the Act 
of 1898 governs and that the decision of Vice- 
Chancellor Bigelow that a claimant who through 
gross carelessness demands an excessive amount 
does not state the amount “ as nearly as may 
be”  and that in any event a claimant who fails 
to make a reasonable effort to ascertain the true 
facts on which the amount of his demand de-
pends and by failing so to do claims a materially 
larger amount than is in fact owing loses his lien 
in its entirety, correctly states the law of New 
Jersey.

Let us then apply the law as laid down by our 
courts to the facts. The appellant filed two 
notices, one prior to December 31, 1930 and the 
one relied upon on December 31, 1930. Page 20, 
paragraph 4 of the answer; page 10, lines 39 and 
40 ; page 11, lines 1 and 2. In the claim relied 
upon, page 15, Charles E. Knoble, Jr. and Walter 
Knoble, trading as the Hawthorne Contracting 
Co. and making up the appellant-claimant, start 
off by stating “ that they have performed labor 
and supplied materials which have actually been 
used in the construction and completion o f”  the 
municipal improvement in question. Lines 12 to 
17. They then proceed to say, “ The said labor



13

and materials were respectively performed for 
and furnished to ”  the general contractor. Page 
15, lines 20, 22. And again, “ A  statement of the 
labor performed and material furnished all of 
which were actually performed and used in the 
erection and completion of the said contract are 
as follow s:

“ The work was started on March 25th, 
1930, and continued until November 22nd, 
1930.”

Page 15, lines 33 to 40. And then in the notice 
of claim it is stated, “ 400 cubic yards W hite  
Stone at $6.00 cu. yard, $2,400.”  Page 16, line
12. “ The amount due”  is stated to be $6,745.71. 
Again, “ The amount of claimant’s demand after 
deducting all credits and offsets is $6,745.83, to-
gether with interest. The moneys became due to 
claimants on the 22nd day of November, 1930, 
and were due from the said Charles Bang with 
whom Claimant had a contract, and for whom the 
materials were supplied.”  Page 16, lines 32 to 
40. Page 17, line 1. And finally, “ For the full 
value of the said labor and materials supplied 
by the claimants, a lien is claimed, ’ ’ page 17, lines 
8 and 9. Then follows the affidavit of these two 
partners in which they say, “ W e  have read the 
foregoing notice of claim and all the matters and 
things therein stated and alleged are true.”  
Page 17, lines 28 to 30. And continuing and 
significantly, “ More particularly is it true that 
we have performed labor and supplied materials 
which were actually used upon”  the municipal 
improvement in question. And again, “ W e both 
reside on the Goffie Hill Road, Hawthorne, New 
Jersey, and this work and the materials were 
actually used in the construction of the work.”  
Page 17, lines 30 to 40. And on page 18, lines 
2, 3 and 4, “ A  copy of the monies due to us, the
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work and labor supplied, and also the moneys 
paid are as fo llow s:’ ’ then follows the statement 
in which appears in line 19 “ 400 cubic yds. white 
stone at 6.00 cu. yd. $2400.00.”  Lastly, “ There 
is now due to us after deducting all past credits 
and offsets the sum of $6745.71 with interest.”  
Page 19, lines 1, 2 and 3. This affidavit is cer-
tified to have been subscribed and sworn to be-
fore a notary on December 31, 1930.

W alter Knoble, the only one of the two part-
ners who testified in support of the claim, after 
testifying as to his bill further testifies as fol-
lows :

“ Q Mr. Knoble, did you do all of the 
work under the original contract and supply 
all of the materials? A  Y e s .”  Page 49, 
lines 11, 12 and 13.

Then in response to a direct and leading ques-
tion of his counsel as follows:

“ Q The white stone, did you supply 400 
cubic yards? A  No, that has not been sup-
plied yet.

Q I mean actually delivered on this job. 
A  It hasn’t all been actually delivered yet.

Q How much did you actually deliver on 
the job? A  About 197 cubic yards I be-
lieve.”  Page 49, lines 14 to 20.

It thus plainly appears and without dispute 
that the notice is inaccurate in its statements that 
400 cubic yards of white stone were actually used 
in the construction of the municipal work or that 
it had been supplied “ to the contractor,”  and 
therefore that the amount due the appellant- 
claimant as stated in the notice was inaccurate. 
W ere these material inaccuracies the result of 
accident or do they spring from design? Were 
these material inaccuracies the result of gross 
carelessness arising out of a failure to ascertain 
the facts as nearly as they might have been ascer-
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tained or are they the natural result of honest 
and excusable mistakes? Let us see.

On page 50 the claimant is asked, “ Have you 
been down to the plant to determine as to whether 
or not that much of the white stone was actually 
delivered on the job by your company? A  I  was 
there on the job when it was delivered and know 
it is there.

“ Q Did you work on this contract and during 
the extra work were you also there? A  Y e s .”  
Lines 14 to 22. And again, “ Q W ere you per-
sonally on the job supervising it during all of 
this time? A  I  w as.”  Page 50, lines 25 to 26. 
It thus appears plainly that although this man 
had personal knowledge of the fact that only 
197 cubic yards of white stone went into this 
municipal contract he deliberately on several 
occasions in his notice and in the affidavit as-
serted and swore that 400 cubic yards of white 
stone had actually gone into the municipal im-
provement. I f  such conduct is not the willful 
making of a material misstatement, a conscious 
making of an excessive claim, then there never 
can be a willful, conscious making of an exces-
sive claim. But beyond this, the state of case 
shows that Charles Bang had a unit contract with 
the Borough of Hawthorne, page 27, that No. 30 
of that contract called for 400 cubic yards of 
white stone, and that the “ above estimated quan-
tities are approximate, subject to increase or 
diminishment. ”  Page 30, lines 37 to 40 ; page 
31, lines 1 to 4. That item No. 30 in the specifica-
tions distinctly provided that “ The volume to 
be paid for under this item shall be the number 
of cubic yards of white stone actually placed and 
measured inside the lines and grades given and 
after the material has been rolled or graded.”  
Page 41, lines 12 to 16. The Hawthorne Con-
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trading Co., the claimant, took from Charles 
Bang a subcontract, see page 26, and agreed to 
supply certain of the material called for by the 
general contract, including under item No. 30 
* ‘ white stone, 400 cubic yards at 6.00 cubic yard, ’ ’ 
page 27, line 10. Not only was the material to 
be supplied but the work incident to it under the 
general contract was also to be done “ in accord-
ance with plans and specifications and under 
the supervision of Engineer Harold J. Harder.”  
Page 26, lines 38 to 40. That this contract was 
intended to be a subcontract under the general 
contract to the extent of the subject matter of 
the subcontract and that the items therein con-
tained were estimates which would vary more or 
less according as the same estimates varied in the 
general contract, and that the subcontractor was 
to be paid as the general contractor was to be 
paid plainly appears from the testimony on page 
56, where Mr. Knoble interprets this somewhat 
ambiguous contract.

“ Q Mr. Knoble, I  call your attention to your 
contract which is Exhibit HC-3 and under item 1 
ask you if you did not contract for three thou-
sand cubic yards of excavation? A  No, you 
don’t contract for those yardages. It is merely 
an estimated yardage. It might vary.”  Lines 
22 to 29. See also page 62 where the solicitor 
for the claimant insists upon this interpretation 
of the contract on behalf of his client. Lines 34 
to 40 ; page 63, lines 1 to 4. See also page 68 
where the claimant states that when he gave his 
estimate of his work to the general contractor 
he looked at the estimate given to the Borough 
and that his estimates for the work corresponded 
with the estimates on the contract with the Bor-
ough. Lines 28 to 34. Page 54, lines 20 to 22, 
and page 55, lines 19 and 20, where the claimant
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admits that he saw the specifications for this job 
and for his particular work in it and had read 
the plans and specifications. See also page 52, 
lines 14 to 40, and page 53, lines 18 to 26, where 
the claimant indicates that he relied for his fig-
ures upon the certificates issued by the Borough 
Engineer to the general contractor, and whatever 
was allowed to the general contractor the claim-
ant charged to the general contractor to the 
extent of his subcontract. See page 70, lines 37 
to 4 0 ; page 71, lines 1 to 10. And yet despite 
the fact that under his contract the items therein 
contained were estimated items and that Bang  
was to pay only for the actual quantities sup-
plied whether more or less, what do we find? 
That the claimant in every instance in that con-
tract save in the case of white stone supplied 
more material than the estimates called for and 
charged for it, and nevertheless in the case of 
the white stone where to his personal knowledge 
he had supplied less than the estimated quantity 
he deliberately bills the contractor for the full 
estimated 400 cubic yards and swears that it went 
into the building and was supplied to the con-
tractor. See page 57 and particularly lines 32 
to 40.

“ Q So that in all cases where you sup-
plied either more or less you charged for  
either more or less? A  Yes.

“ Q W ith  the exception of item No. 30, 
white stone? A  That is right.”

This situation it seems to me goes further than 
showing mere willful, conscious misstatement. It 
permits of the inference that it was done for a 
purpose, deliberately done, in the hope that 400 
cubic yards of white stone might be collected for  
out of the fund in the hands of the municipality 
for distribution among materialmen that had 
actually supplied material to the municipal im-
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provement. Here is not mere carelessness. There 
is no evidence here of accident. Design speaks 
at this point.

This is emphasized by two things. When the 
claimant first admitted that he had applied only 
197 cubic yards of stone and not 400 cubic yards 
he gave the impression that the stone was im-
mediately available and ordered. I  think the 
impression was given to everyone that it was 
on hand (page 51, lines 18 to 30). Nevertheless, 
later on cross examination the extent of the 
frankness which his counsel now stresses is real-
ized when it appears that the stone was still at 
the quarry and that it had not even been deliv-
ered to the claimant (page 58, lines 1 to 12). 
This is significant in view of the claimant’s un-
corroborated statement that he had contracted 
for the 400 cubic yards and was bounden to pay 
for it, particularly when the burden of making 
explanation of his inaccuracy is upon the claim-
ant. The second significant point is that al-
though the 8th certificate issued October 22, 
1930 did not contain an item for stone the 9th 
certificate issued November 12, 1930 contained 
an item allowing to Charles Bang 320 cubic yards 
of white stone at $6.00, a total of $2,112.00 and 
yet despite the fact that this claimant by his 
own testimony relied upon these certificates to 
fix his own estimates and although he knew that 
he had only supplied 197 cubic yards he delib-
erately thereafter not only did not tell the en-
gineer that the 320 cubic yards allowed to Bang 
was too much but he deliberately filed his veri-
fied claim for 400 cubic yards, one claim before 
December 31st and the other afterwards and 
followed it up by filing an answer or allowing an 
answer to be filed which set up the same notice 
with the same misstatements. I f  this claimant
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is the essence of frankness and honesty and 
fairness and if he has come into equity with 
clean hands as he contends, what is his explana-
tion of his failure to correct this 9th certificate? 
The Engineer says it was an estimate and that 
he was wrong and he apparently did not know 
he was wrong until it developed at the hearing. 
See page 74, lines 4 to 10; page 76, lines 11, 12 
and 13 ; page 81, lines 37 to 40, and page 82, lines 
1 to 20. And as a result of the testimony at the 
hearing the claim of the contractor Bang was 
reduced from 320 cubic yards of white stone 
which the engineer had estimated to the actual 
amount that the claimant at the hearing admit-
ted had been delivered. Not until the hearing 
before the Master when claimant knew that his 
claim was disputed by the general contractor 
and others and when he wanted or hoped that 
his belated frankness might be capitalized as is 
sought to be done in the brief, did he admit to 
the true situation.

It is sought to excuse the misstatements of 
the claimant by the claim that the claimant had 
an unliquidated charge for the balance of the 
stone. In other words, that his contract having 
been based upon 400 cubic yards of white stone 
he had ordered that quantity and that if  Bang 
had completed the job that quantity would have 
been used. See page 51, lines 1 to 17; page 57, 
lines 39 to 40. But while that argument might 
have some force if the claim for unliquidated 
damages had been frankly set forth in the notice 
as in the Gregory case it must be of little value 
or weight to excuse deliberate statements made 
under oath that the 400 cubic yards had actually 
been incorporated into the municipal job and 
supplied to the general contractor. Moreover, in 
view of this more or less contract, interpreted
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so by the claimant himself and his attorney and 
corroborated by the surrounding facts, it is a 
matter of real doubt whether the claimant had 
any claim at all for any stone beyond the 197 
cubic yards he actually supplied, and it must 
be a matter of real doubt even in the claimant’s 
mind, for under the more or less contract he 
was to be paid only for material actually sup-
plied and he knew at the time he filed his notice 
that the job was not yet complete. There is no 
proof that at the time he filed the claim the gen-
eral contractor had abandoned the job and con-
sequently when the notice was filed the claimant 
was still subject to the duty of supplying the 
white stone if the general contractor demanded 
it and to be paid when he did it and not before. 
How then can the claimant justly now contend 
that he put the 400 cubic yards of stone in his 
claim on the theory of an unliquidated claim, 
when he knew at that time that he had no claim 
except for the 197 cubic yards he had supplied 
and that the most he had was the right to be 
paid for more stone if, as and when he sup-
plied it? Furthermore, there is no proof whatso-
ever that 400 cubic yards of white stone was 
ordered or that the claimant is liable for it and 
the burden of proof is upon the claimant to ex-
plain his conduct.

But even assuming this claim of resultant dam-
age or unliquidated damage now made, was 
what the claimant intended when he put in the 
liquidated claim for 400 cubic yards of stone, 
what then becomes of the requirement of the 
statute that the amount due be stated? Clearly, 
even looking at this matter from the claimant’s 
lights he would not be entitled to payment for 
more stone until he supplied it. How then could 
he claim that there was twenty-four hundred
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dollars due for 400 cubic yards of stone when all 
but 197 cubic yards of sttone was in the quarry 
and when under his contract he was only entitled 
to be paid if, as and when he delivered more 
stone? In this respect the notice does not com-
ply with the statute in that it appears the claim-
ant stated an amount to be due which was in 
fact not due. The testimony shows that it was 
not until the hearing that the Master determined 
the cost of completion. Until then there was no 
reason to think that Bang had breached his con-
tract, certainly none when the claim was filed. 
Is this filing a claim setting forth the amount 
as nearly as might be? The real situation is 
that this unliquidated damage claim is an after-
thought in the hope that it would successfully 
explain the misstatements of the notice, and if  
there had been enough money in this job to go 
around so that everybody could have been paid 
in full the Borough of Hawthorne would have 
paid for 400 cubic yards of white stone at $6.60 
per cubic yard to Charles Bang and Charles 
Bang would have gladly paid to the Hawthorne 
Contracting Co., the claimant, for 400 cubic 
yards at $6.00 per cubic yard. It was the failure 
of the money to go around that brought this mat-
ter to a head. It was not until then apparently 
that the engineer knew that he had made an 
estimate far beyond what had actually been sup-
plied.

Perhaps realizing that this unliquidated claim 
contention hardly purges the claimant of his 
statements that the material was in fact supplied 
and incorporated into the job the astounding 
proposition is thrice advanced in the brief of 
counsel for the appellant that the inclusion of 
this 400 cubic yards of stone in the notice might 
have been a lawyer’s mistake and that there
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is no proof that the affiants and claimants knew 
what they were signing or that they had read it. 
Thrice it is sought to suggest that affiants signed 
affidavits without knowing the contents and with-
out explanation of the contents on the part of 
the draftsman. Now of course there is no 
proof whatsoever in the case that this is so and 
the burden is upon the appellants to explain 
their misstatements. But even if proven it would 
only serve to establish a non-compliance with 
the statute. For if this claim was not in fact 
verified then it must of necessity fall, for it is 
only a verified claim that comes within the pro-
tection of the statute. It is interesting to ob-
serve, however, in passing, that the affiants both 
state, “ W e  have read the foregoing notice of 
claim and all the matters and things therein 
stated and alleged are true.”  The claim reminds 
me of the busy business man who in the pres-
ence of his friend was doing a lot of signing for 
fifteen or twenty minutes and to whom his friend 
at the conclusion said, “ M y, you must have paid 
out a lot of money when you signed those 
checks,”  and to which the busy business man 
said, “ For Heaven’s sake, were those checks? 
I thought they were affidavits.”  I  am unwilling 
to admit that the attorneys did not read to or 
explain the contents to the affiants, but if not 
and affiants did not read the notice and affidavit 
that certainly does not furnish a satisfactory 
explanation for their misstatements.

Appellant constantly in its brief fails to dis-
tinguish between honesty and frankness in the 
notice and in the testimony. Assuming for the 
sake of argument that the claimant was honest 
and frank at the hearing, that would not dispose 
of the quite different course taken in preparing 
and filing the notice. Counsel for the appellant
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seems to think that because at the hearing it 
only claimed 197 cubic yards, although the in-
correct estimate of the engineer allowed the gen-
eral contractor 320 cubic yards and that the 
general contractor did not protest appellant’s 
claim for 400 cubic yards in its stop notice, and 
did not call it to the attention of the appellant 
that therefore the appellant is entitled to some 
credit or advantage and that that is some indi-
cation that the claim was honestly made. It 
seems to think that only if  it had persisted in 
claiming 400 cubic yards after the contractor 
had protested or after someone else had objected 
would its conduct be regarded as 'dishonest or 
unconscionable. W e  submit that it was not nec-
essary that Bang, the Borough or anyone else 
should have protested this 400 cubic yards of 
white stone except in the way and manner that 
it did protest it. Bang, the Borough and the 
other materialmen were entitled to expect an 
honest statement from the claimant, particularly 
when the claimant had personal knowledge of 
the facts. The contention would seem to be that it 
is not necessary to be honest in making your claim 
in the first instance but that if  your dishonesty is 
shown you may safely take the position that it 
was a mistake should you find that you cannot 
get away with your original claim. Obviously 
that is not the law. The conduct of the claimant 
was not born of mere error, unconsciously made 
as contended by the claimant, nor does claim-
an t’s claim honestly recite all the facts as con-
tended by counsel. Nor is it true as counsel 
contends that there was no misrepresentation. 
The notice, the answer, both misrepresent the 
situation as known to the claimant and did so 
after Certificate No. 9 was issued and had been 
brought to his attention in which the engineer
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erroneously allowed the general contractor for 
320 cubic yards, a mistake which apparently 
the claimant made no effort to correct and after 
which it filed its claim for 400 cubic yards. The 
affidavit stating that the 400 cubic yards had 
been used in the completion of this municipal 
work was knowingly and consciously made, as 
was the claim that the contractor owed the affi-
ant for 400 cubic yards, when under the testi-
mony the claimant knew that all the general 
contractor owed was for 197 cubic yards plus 
such further yardage as might thereafter he 
supplied at the unit rate under the subcontract 
and for which a supplemental claim must of 
necessity have been filed had any more white 
stone been supplied.

There is no proof in this case that the claim-
ant was charged and required to pay or will be 
required to pay for this extra stone, nor is there 
any statement in his claim explaining this 400 
cubic yard item and that part had been sup-
plied and part was in the quarry and that he 
had to pay for it. There is no such frankness 
here as in the Gregory case. Claimant know-
ingly and wittingly claimed for the full 400 
cubic yards and swore that it had been used in 
the performance of his contract. His explana-
tion is feeble and the facts plainly indicate when 
the notice was filed claimant knew that it was 
false. The burden of proof being upon the claim-
ant to offer a satisfactory explanation and it 
not having offered any such explanation, the 
Vice-Chancellor’s finding of fact and law should 
be sustained.

And finally it is sought to avoid the conse-
quences of these misstatements by a claim that 
the claimant instead of making a subcontract
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with the general contractor made seven sub-
contracts because it so happens that there were 
seven items in the subcontract and therefore 
that only the item relating to the 400 cubic yards 
of stone should be denied a lien and not the 
entire claim. There is of course no merit to this. 
Both the general contract and the subcontract 
were single contracts on a unit basis. The case 
of Cawiden Iron W orks  v. Camden is not author-
ity for the proposition claimed, for there there 
were two separate notices, two separate con-
tracts and even in that case there were several 
items in the notices. Justice Fort in this case 
said, “ The citations herein made and a careful 
examination of many others, including all the 
textbooks on the subject that I have been able 
to find, seem to make it clear that the rule ap-
plicable to the right of the claimant in this case 
to a lien upon the funds of the City of Camden 
due to Pfeiffer, the contractor, is that if the 
account as filed is npt the amount of the demand 
which is truly and substantially due to the claim-
ant after deducting all just credits and set-offs, 
but is knowingly and consciously excessive and 
untrue it will not be enforced as a lien .”  And  
later in the opinion, “ The whole of that lien 
claim will be disallowed.”

Much is made in appellant’s brief of the al-
leged harshness of denying appellant a lien. 
The fundamental defect in this claim for a lien 
on the funds due Bang from the Borough of 
Hawthorne is the falsity of the claim. Such 
falsity forfeits not the right to collect from the 
debtor Bang but the right to share the funds 
with materialmen’s claims honestly made. This 
is not unfair or harsh. To deny a lien under 
such circumstances is in the interest of proper 
claimants to the fund. A n excessive claim
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fastening a lien holds up everyone, perhaps the 
job, and may break a contractor. Thus one who 
seeks such a lien should he truthful and not even 
grossly careless. W e  may see the consequences 

* here. Of all of the claims filed only two were 
disputed, the W atts claim, which was palpably 
not the subject matter of a lien and which the 
Court properly rejected, and the claim of the 
Hawthorne Contracting Co., which the con-
tractor in the light of the testimony properly 
disputed and which the materialmen properly 
questioned. I f  both of these claims had been 
truthful it may well be that the fund would have 
been sufficient or could have been made sufficient 
to go around and all this litigation, expense and 
consequent reduction of the fund would have 
been avoided.

In R eeve  v. Elmendorf, supra, Chief Justice 
Beasley at page 132 in commenting upon the 
justice of the rule that a materialman would be 
denied recovery where he m’ade an inaccurate 
claim even though the inaccuracy arose out of 
honest mistake said, “ It is reasonable to re-
quire the materialman or workman to be certain 
that the claim he makes is in all respects correct 
before he proceeds to impound moneys in the 
hands of the owner and to interrupt the due 
execution of the building contract. A  privilege 
to make exorbitant and illfounded claims and on 
a refusal of payment to intercept such sums and 
hold them in the hands of the owner an indefi-
nite time would be simply an instrument of vexa-
tion and oppression.”  And Justice Fort in the 
Camden Iron W orks case at page 735 says, “ As 
the amount claimed is to be retained by the 
owner it would be sheer injustice to allow more 
to be claimed than is justly due?”  So here as 
the effect of filing a claim is that the municipality
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will hold up payments to the contractor or at 
least hold up the amount of the claim it would 
he sheer injustice to permit an excessive claim 
to be filed without punishing one who filed such 
claim. Unless such punishment was meted out 
the right to file such a claim would become an 
instrument of vexation and oppression. The 
claimant here filed two claims and had apparently 
plenty of time for reflection. “ The swearing to 
an erroneous claim thoughtlessly and carelessly 
without any effort to obtain accessible data from  
which the error might be corrected is swearing 
willfully and knowingly. Gibbs v. Hanehette, 90 
Mich. 657,”  quoted with approval on page 732 
of the Camden Iron W orks  v. Camden, supra 
case. In the instant case the most that can be 
said for the claimant is that the erroneous claim 
was thoughtlessly and carelessly sworn to. But 
actually there is more to it than that. The tes-
timony shows that the claimant deliberately 
swore to a claim knowingly false.

It is respectfully submitted therefore that not 
only does the testimony clearly indicate that the 
claimant through gross carelessness demanded an 
excessive amount and did not make a reasonable 
effort to ascertain the true facts as nearly as 
might be on which its claim depended, but also 
that the claimant with personal knowledge that 
197 cubic yards of white stone only had been in-
corporated into the public improvement and that 
only 197 cubic yards of white stone had been 
supplied to the general contractor, deliberately, 
consciously, willfully and intentionally filed and 
swore to a claim for 400 cubic yards of white 
stone and alleged not only that such material 
had been supplied to the general contractor and 
incorporated into the public improvement but 
that the general contractor at that time owed the
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claimant for 400 cubic yards of white stone, when 
it clearly appears that neither at that time nor at 
any time since did the general contractor owe the 
claimant for any more than 197 cubic yards of 
white stone. Under such circumstances we sub-
mit that the claimant has lost its lien whether 
the principle is adopted or not that gross care-
lessness deprives a claimant of its lien, although 
we strongly urge that the opinion of Vice-Chan-
cellor Bigelow in holding as he did is the logical, 
natural, reasonable interpretation of the statute 
in the light of the decisions of this state, par-
ticularly of those interpreting the kindred Me-
chanic’s Lien Statute.

Respectfully submitted,

S T IC K E L  & S T IC K E L ,
F R E D  G. S T IC K E L , Jr ., 

Solicitors and Counsel of Defendant- 
Appellees Igo Bros., Inc., Alliance 
Lumber Co., Lord & Burnham Co., 
and Charles Bang.
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N ew  J e rse y  C ou rt o f  E rrors  an d  A p p e a ls

On  A ppe a l  f r o m Co u r t  of  Ch a n c e r y .

On Bill, &c.

Between
Ja me s  Ra d c l if f e  & So ns  Co mp a n y , a cor-

poration, and Jo h n  Ma w h i n n e y  Co m-
p a n y , a corporation,

Complainants-Appellees, 
and

Bo r o ug h  of  H a w t h o r n e  in the County of 
Passaic, a municipal corporation, et als.

Defendants-Appellees, 
and

Ch a r l e s  E. K n o b l e , Jr ., and W a l t e r  I 
K n o ble , trading as H a w t h o r n e  Co n - 1 
TRACTING Co., \

Defendant-Appellant. /

Between
Ig o e  Br o th e rs , In c .,

Complainant-Appellee,
and

Th e  Bo ro u g h  o f  H a w t h o r n e , et als.,
Defendants-Appellees, 

and
Ch a r l e s  E. K n o b l e , Jr ., and W a l t e r  

K n o b l e , trading as H a w t h o r n e  Co n -
t r a c t in g  Co.,

Defendant-Appellant.

BRIEF OF APPELLANT.

Summary of Facts.

The above suits arise out of municipal liens 
filed pursuant to the failure of Charles Bang, a 
general contractor, to complete the erection of a
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sewage-disposal plant for the Borough of Haw-
thorne, and his failure to pay the subcontractors 
the amounts due to them.

The contract entered into between the Borough 
and Charles Bang was based upon a unit system. 
The Hawthorne Contracting Co., a sub-contractor, 
agreed to supply seven of these items.

The Hawthorne Contracting Co., one of the sub-
contractors, filed a claim for $6745.71, allowance 
of $5479.71 was made by the .Special Master. The 
difference arose from 211 cubic yards of white 
stone, which had not actually been delivered, but 
payment for which was claimed. The Master’s 
Report was set aside by the Vice Chancellor, in so 
far as it allowed the claim of the Hawthorne Con-
tracting Co. The Vice Chancellor disallowed the 
entire claim of the Hawthorne Contracting Co., 
because of the one item of white stone, which was 
in dispute. An appeal from this order is now be-
ing taken.

POINT ONE.

The claim of the Hawthorne Contracting Co. 
as allowed by the master, should be affirmed, be-
cause the work was done in good faith, and the 
claim was made in good faith.

The general contract entered into, between the 
Borough and Charles Bang, the general contrac-
tor, provided for the erection of a sewage plant. 
The contract was based upon a unit system, and 
covered certain estimated quantities of materials. 
This contract is set forth on pages 27 to 41 in-
clusive. The basis of computation is set forth on 
pages 33 to 35. The blanks were actually filled 
out in the contract, but were not available at the
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time the state of case was prepared. Charles 
Bang, in turn, made a separate contract with the 
Hawthorne Contracting Co. for seven separate 
items as set forth on pages 26 and. 27. A t the 
time the lien-suit was started, the entire work was 
not completed and there was still work which had 
to be done, and defects repaired. In other words, 
the final certificate was never prepared by the 
Borough engineer. The Master had to make al-
lowances for general defects and unfinished work. 
The testimony covering the items for the unfin-
ished work are Set forth on pages 103 to 125 in-
clusive.

A t the time the Hawthorne Contracting Co. filed 
its claim, it had not as yet finished its work, nor 
was it released by the general contractor, or the 
Borough engineer from completing its work (p. 82, 
1. 20 ; p. 81, 11. 8-18; p. 51, 1. 33 ). It had 400 cubic 
yards of white stone ordered, and awaiting immed-
iate delivery upon call from the Borough engineer. 
197 cubic yards of this stone was actually deliv-
ered. The Hawthorne Contracting Co. filed its 
stop-notice demanding payment for the seven 
items furnished and also for the 400 cubic yards 
of white stone, which it had ordered and could 
not use for other purposes (p. 58, 11. 1-12).

A ll of the testimony of the parties in regard 
to the white stone are set forth hereinbelow:

W a l t e u  K n o b l e  (p. 49, 11. 12-2*0).
Q. The white stone, did you supply 400 

cubic yards? A. No, that has not been sup-
plied yet.

Q. I mean actually delivered on the job? 
A. It hasn’t all been actually delivered yet.

Q. How much did you actually deliver on 
the job? A . About 197 cubic yards, I be-
lieve.
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(Page 50, lines 33-40; Page 51 lines 1-35).

Q. In your stop claim you charge for the 
400 cubic yards of white stone and you now 
tell us that you delivered 197 cubic yards, is 
that correct? A. That is it.

Q. W hy is it that you made the charge 
for the 400 cubic yards? A. W e have con-
tracted for the 400 cubic yards and it is no 
more than right. W e have to pay for it and 
we have no other use for the stone. Further-
more we were stopped on the job, because 
there was going to be so many alterations, 
the stone was being mixed with the dirt and 
was being used at a loss. It was to be 
placed after all excavation was done and the 
ground settled.

Q. Is the balance of the stone available 
and subject to the orders of the Engineer on 
this work? A. It is.

Q. Has the stone been ordered by you 
from the concern that supplies it to you? A. 
Yes.

Q. However, of the 400 cubic yards of 
white stone, how many yards were not de-
livered and used on the job? A. The differ-
ence between 400 and 197.

Q. 203 yards, so that 203 yards never was 
delivered to the job? A. Not yet.

Q. And the job is completed as far as your 
work is concerned? A. No.

(Page 57, lines 31-40; Page 58, lines 1-12).

Q. So that in all cases where you supplied 
either more or less you charged for either 
more or less? A. Yes.

Q. W ith the exception of item 30, white 
stone? A. That is right.

Q. W hy didn’t you charge for the amount 
of white stone you supplied instead of 400 
cubic yards? A. Because I am obliged to 
pay for that amount of stone, that 400 yards.

Q. Has it actually been delivered to you
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from your correspondent? A . It is ready to 
be delivered, we only have it delivered when 
we are able to put the shovel at work to lift 
it out of the cars.

Q. Is it in the cars here? A. No, it is at 
the quarry.

Q. And there is no market for that white 
stone, other than your order? A. No, we 
never use it.

Q. It can’t be sold anywhere else in the 
world except on your order?

Jo h n  W . H o o d  (Page 74, lines 4-10).

Q. How many cubic yards of white stone? 
A. 320 cubic yards of white stone.

Q. Is that your estimate? A. It is.

(Page 76, lines 12-15).

Q. Mr. Hood, did you actually measure 
the quantity of white stone supplied, or is 
that just an estimate? A. It is only an esti-
mate.

(Page 81, lines 36-40).

Q. In reference to this claim which states 
400 cubic yards of white stone, do you know 
whether or not the entire 400 cubic yards 
were used? A . They are not.

(Page 82, lines 1-20).

Q. Do you know how many yards were ac-
tually used? A. I heard this morning 197 
cubic yards, but I estimated the job, from 
looking at it, which I am required to do, and 
I made a poor estimate of 320 cubic yards.

Q. A ll you know is that 197 cubic yards 
was actually used? A. May I explain that 
on the first of each month we are supposed 
to make an approximate estimate by look-
ing at the job and I estimated 320 cubic 
yards, but there are not 320 cubic yards
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there, so the Borough has that much money 
coming off the fund before it is paid out; 
but there is still work to be done.

(Page 86, lines 20-22).

Over-estimated:
131 cu. yds. white stone at $6.60 $864.60

Ch a r l e s  B a n g  (Page 89, lines 3-10).

A. The total of their bill is $6,745.83 and the 
items noted on the 1st, 2nd, 3rd, 4th, 5th, 
6th and 7th certificates are perfectly proper; 
on the 9th certificate a final item covering 
80 yards white stone; that has been adjusted 
at the previous hearing.

(Page 103, Lines 30-40).

That, of course, has to be adjusted some 
because of a deduction that was made on the 
Knoble claim, and a deduction on the 
Knoble claim would naturally make a reduc-
tion on this. In the testimony at the hear-
ing that I was not to that amount can be 
found.

(Page 104, lines 22-28).

Mr. Bang: The deduction of the white 
stone, 131 cubic yards at $6.60 $864.60 is 
agreed to by me, but I want a credit from 
the Hawthorne Contracting Co. bill for 131 
cubic yards at a price of $6.00 per cubic 
yard.

It  can be seen from the foregoing that there was 
no attempt to hide or conceal the actual facts in 
the case. The Hawthorne Contracting Co. felt 
that it had sustained a loss on the 400 cubic yards 
of white stone, and demanded payment. There is 
nothing in the case to show any attempt at con-
cealment of this fact. Nor was any attempt made
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to inform the general contractor or the borough 
engineer that 400 cubic yards was actually de-
livered. In fact, if the Hawthorne Contracting 
Co. desired to defraud anyone, it could have stated 
that it actually delivered 320 cubic yards of white 
stone as set forth in the engineer’s ninth certificate 
on page 46. But it did not avail itself of that op-
portunity. A  careful reading of all the testimony 
fails to show anything in the case, other than an 
honest effort to be paid for moneys justly due.

In this case, the Borough engineer measured the 
items supplied from time to time, and issued his 
certificates therefor (p. 82, 11. 1-20). The Haw-
thorne Contracting Co. depended upon the en-
gineer’s certificates for its own payments. In fact, 
the Borough engineer prepared on a yellow sheet 
of paper, in his own handwriting, the figures for 
the extra excavation for which payment was to be 
made (p. 75, 11. 32-40).

The probabilities in this case all point to a de-
mand made by the Hawthorne Contracting Co. for 
payment. This company gave the items to its at-
torney to be set up in a stop-notice. Without 
more adieu, and without further question, these 
items were incorporated in the stop-notice. This, 
stop-notice is set forth on pages 16 to 19, inclusive. 
There is nothing in the case to show that the agent 
of the Hawthorne Contracting Co. actually read 
the stop-notice, or that the terms of the stop-notice 
was explained to him. There is nothing in the 
entire case to show that an actual statement was 
made to anyone that 400 cubic yards were de-
livered.

A t the hearing, Mr. Knoble was asked on direct- 
examination whether he supplied all of the white 
stone. He stated directly, on page 19, line 15-20 
that 197 cubic yards were delivered. On page 51
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he gave full explanation as to why he made a de-
mand for the payment of the entire 400 cubic 
yards. This testimony clearly shows that there 
was no attempt at evasion, concealment, or fraud. 
How different this case would be if Mr. Knoble 
had testified that 400 cubic yards were delivered, 
and then under cross-examination, or by other 
witnesses, conclusive proof was given that only 
197 cubic yards were delivered! But that is not 
what happened in this case! Mr. Knoble told the 
facts clearly, honestly and voluntarily.

Mr. Bang, the general contractor, did not claim 
that he was ever imposed upon by the Hawthorne 
Contracting Co. He stated that he was satisfied 
to pay for the white stone actually delivered, (p. 
89, 1. 10; p. 104, 11. 22-28). His only complaint 
was that he did not want to pay for extra excava-
tion to the Hawthorne Contracting Co., when the 
Borough was not compelled to pay for this extra 
excavation under his contract (p. 89, 1. 18). A  
reading of the testimony of the Borough engineer 
does not show that he was imposed upon by the 
Hawthorne Contracting Co. In fact, he stated 
that he represented the Hawthorne Contracting 
Co., Mr. Bang and the Borough, in making the 
estimates and signing the certificates, and that he 
made the measurements for all of the parties con-
cerned. He stated that he estimated that 320 
cubic yards of white stone was delivered (p. 82, 
11. 1-20). In the face of this estimate, the Haw-
thorne Contracting Co., only claimed 197 cubic 
yards. Does this show imposition, or rather 
does it bespeak a desire to speak the truth?

Payment was allowed by the special master for 
all of the seven items actually supplied to the job 
(p. 139, 1. 20). Moneys representing the work 
which the Hawthorne Contracting Co. supplied
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was ordered to be paid by the Borough. That part 
of the report was affirmed. There is no reason for 
compelling the Borough of Hawthorne to pay the 
general contractor for work which the Hawthorne 
Contracting Co. had done, and then taking this 
money, and giving it to other contractors who did 
not help to create this fund.

The thought that the claim of the Hawthorne 
Contracting Co. should be rejected arose long after 
the hearing, the filing of the Master’s report, and 
even the filing of the exceptions. In fact, the or-
iginal exceptions filed were only 25 in number, 
and the exceptions which claimed a forefeiture of 
the moneys due to the Hawthorne Contracting Co. 
was only added after the other exceptions had 
been filed. Then exception 26 (p. 152, 11. 28-34), 
was added with the others.

It is respectfully submitted that the testimony 
of all the parties which are set forth in the earlier- 
part of this brief, all point to one conclusion. 
That is, that the Hawthorne Contracting Co. filed 
a claim for the moneys which they thought were 
honestly and sincerely due to them. The proba-
bilities further show that they made up a bill and 
gave it to their attorney for the purpose of filing 
a stop-notice. The attorney then set forth this 
stop-notice in statutory form, asked the represen-
tative to sign it, and he did. There is nothing in 
the case to show that this representative actually 
read the stop-notice, or that the stop-notice was 
explained to him. There is nothing to show that 
upon filing this stop-notice with the Borough, that 
the general contractor called to the attention of 
the Hawthorne Contracting Co. that 400 cubic 
yards were not actually delivered. I f  Mr. Bang 
had protested at any time to the amount of the 
stop-notice, and if he had particularly called to
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the attention of the Hawthorne Contracting Co. 
that there was an error in the claim; then if in 
the face of all that, the Hawthorne Contracting 
Co. persisted, it might then be claimed, that the 
claim was wilfully, knowingly, and fraudulently 
made. If the Hawthorne Contracting Co. in face 
of the general contractor’s denial, maintained an 
actual delivery of 400 cubic yards of white stone; 
and if it also informed the Borough engineer, that 
it had delivered 400 cubic yards, and had insisted 
upon a certificate for the allowance made, then it 
might have been guilty of fraud.

In this case all of the facts show that the error 
was a mere technical one, that it was unconscious-
ly made, that there was no effort at the perversion 
or concealment of the truth. The Hawthorne 
Contracting Co. did not employ agents of their 
own to make exaggerated measurements. They 
did not even adopt the Borough engineer’s esti-
mate of 320 cubic yards when the 197 cubic yards 
were actually delivered.

It is respectfully submitted that when the claim 
is made in good faith, it should be allowed for ser-
vices performed.
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POINT TW O .

The claim of the Hawthorne Contracting Co. 
consisting o f seven items should not be forfeited 
because o f a mistake in the amount due.

The facts in this case disclose that the Haw-
thorne Contracting Co. made a contract with the 
general contractor for 7 different items. One of 
these items was white stone (p. 27, 1. 10). The 
payments were made to the Hawthorne Contract-
ing Co. upon certificates signed by the Bor-
ough engineer from time rto time. Pages 44-47 in-
clusive. The Hawthorne Contracting Co. used the 
figures of the Borough engineer as their guide and 
the general contractor also used these figures, (p. 
53, 11. 1-25; p. 75, 11. 32-40; p. 76, 11. 1-10; p. 41 
to 44, inclusive; p. 94, 11. 18-20). The claim was 
made in good faith, and was made honestly.

The stop-notice made claim for seven various 
items, page 16. A t that time the certificate of the 
Borough engineer set forth that 320 cubic yards 
of white stone were actually delivered (p. 46, 1. 
18). 400 cubic yards was the estimate required
for the work, (p. 30, 1. 2 9 ), and was the amount 
actually ordered to be delivered (p. 51, 11. 1-10). 
A t the hearing Mr. Knoble of the Hawthorne Con-
tracting Co. stated that 197 cubic yards was actu- 
ally delivered (p. 49, 1. 20 ), but he.demanded pay-
ment for 400 cubic yards, because he had ordered 
the same (p. 51, 1. 22 ), and because the work was 
not complete, (p. 51, 1. 34) and he was still under 
order by the Borough engineer, to supply the ad-
ditional white stone upon demand (p. 51, 1. 18). 
There was no attempt at evasion. The testimony 
was brought out voluntarily under direct examin-



ation. This case, therefore, must come under the 
doctrine of the case of Gregory vs. Lewis, 87 
Equity 127, and not under the case of the Camden 
Iron Works v. Camden, 64 Eq. 723.

A t  the time the Camden case was decided in 
1902, the statute then in effect was the statute of 
1892, page 369. This statute contained a require-
ment that the lien claim must

“giving the amount of the demand after de-
ducting all just credits and offsets.”

This same requirement was made in the amend-
ment in 1909, page 261, 3. C. S. page 3317.

This requirement, howrever, was changed in 
1918, chapter 280, and the expression above quoted 
was changed so that the stop-notice

“ shall state as nearly as may be the amount 
of the demand after deducting all just cred-
its and set-offs.”

This change in the statute was referred to in Tut- 
tel v. Cadwell, 92 Law, page 26, as relieving the 
materialman from stating in his stop-notice the 
amount due writh absolute precision.

The Camden Iron Works case is not applicable 
to this case, because at the time that the case was 
decided, the 1892 statute, which rigorously de-
manded a precise statement, was in force. But 
since that time, the 1918 statute dispensed with 
this rigid requirement.

The Camden Iron Works case is not applicable 
because the facts there are far different. In that 
case, pipes wrere charged for which 'were not 
shipped. Not only were they not shipped, but they 
were never ordered, and in fact were sold by the 
Camden Iron Works to other parties. These facts 
are set forth in the opinion of the Vice Chancellor,
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in 60 Equity, page 213 at the beginning of the sec-
ond paragraph.

The testimony in the Camden Iron Works case 
show that the claim was made fraudulently, con-
sciously, oppressively and knowingly. The presi-
dent on testifying could not explain nor justify 
the excessive claim, because of overweight, nor the 
wholly improper inclusion of charging for pipes* 
which were never delivered, and in fact were re-
sold to other parties.

In the Camden case, the court stated, 64 Eq. 
page 734,

“The letter of Pfeiffer to the Camden Iron 
Works, of Feb. 10th, 1897, shows that the 
impropriety and wholly baseless character of 
such a claim was brought to the attention of 
the claimant, in great detail, over four 
months before the claimant filed with the 
clerk of the City of Camden its inaccurate, 
untrue, excessive and oppressive claim. It 
is an irresistable conclusion that it filed this 
lien notice against both light and knowledge. 
The letters in evidence, the testimony of the 

* president of the company, the whole course 
of conduct of the claimant company in rela-
tion to garnisheeing other funds of Pfeiffer 
in a trust company in Philadelphia after, or 
at the time of, the filing of its lien notices 
with the City of Camden, is so flagrantly 
unfair, unjust and oppressive as to give the 
irresistible inference that the act of the 
claimant company, in filing its lien for an 
untrue and excesvsive amount, was knowingly 
and consciously done.”

In the Camden case, therefore, where fraud was 
actually shown, where demands wholly without 
excuse were made, and where the statute required 
an exact amount to be set forth, how could those 
facts correspond with the facts in our case. Here
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the Hawthorne Contracting Co. honestly, fairly, 
and openly recited all of the facts. This case is 
more like the case of Gregory vs. Lewis, 87 Equity, 
page 127, which was decided in 1917, even before 
the newer act of 1918 was passed.

Vice Chancellor Backes, in Gregory v. Lewis, 
differentiated that case from the Camden Iron 
Works, in that there was nothing in the facts to 
show fraud or an intent to deceive.

In Gregory v. Lewis, the stop-notice claimed 
moneys not alone for goods delivered, but also for 
damages sustained, because of the breach of con-
tract of the general contractor. The claim for 
damages was set forth as damages.

The court held in Gregory vs. Lewis, that 
whether the inclusion of items for unliquidated 
damages shall cause a forfeiture of the lien de-
pends upon

“the motives actuating them in overstating 
their claim, for i f . this was done in good 
faith, they ought not to be penalized and 
suffered to lose the benefit of the statute to 
the amount of their just dues.”

The Court in 87 Equity, page 131, then quoted 
the opinion of the Camden Iron Works case, and 
showed the actual fraud in that case. The opinion of 
Gregory vs. Lewis in 87 Equity, 133, then con-
tinues as follows:

“ Now, although the complainants were not 
entitled to liens for the consequential dam-
ages, and they ought not to have been includ-
ed in the notices, it does not follow that the 
demands were knowingly and consciously 
untrue, i. e., false. That the complainants 
were subjected to the extra outlay by rea-
son of the breach of the contract by Lewis, 
and that the expenses were actually incurred



in completing the contract, is admitted. The 
inclusion of the offending items may have 
been the result of a misconception of the law, 
or due to faulty advice of counsel. I f  the 
matter is reduced to inference, that of inno-
cence must prevail.”

The Camden Iron W orks case was further differ-
entiated in W . J. & S. R. R. Co. vs. Cape May Co. 
100 Equity, 181, at page 183. The Court there 
held that where the notice was filed and incorrect 
and made as an error, the notice and claim could 
not cause forfeiture of the entire amount due.

The Camden Iron Works case was again differ-
entiated in 13th W ard B. & L. v. Kanter, 105 Eq. 
339 on page 345. In that case the lien set forth 
a claim of $1500 more than was actually due. The 
court held

“the failure to credit the amounts can rea-
sonably be attributed to accident, due to 
confusion of the book accounts and notes of 
the parties, and can not be said to have been 
willful, to the defeat of the lien claim.”

A  careful reading of the testimony shows that 
on direct-examination Mr. Knoble, of the Haw -
thorne Contracting Co. in giving the details of his 
claim, stated that 197 cubic yards were delivered. 
A t that very time the municipal engineer had 
credited him with 320 cubic yards of white stone, 
as having actually been delivered. This was set 
forth in the ninth certificate (p. 46, 1. 19). I f  Mr. 
Knoble had desired to put in a false and exces-
sive claim, he could have stated that 320 cubic 
yards were actually delivered, and the demand 
damages for the balance. But, he stated that he 
actually delivered 197 cubic yards (p. 49, 1. 19 ), 
stated that the work was not finished (p. 51, 1. 33 ), 
that he was never called off the job and that the
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borough engineer still held him to his contract to 
deliver the full 400 cubic yards (p. 51, 1. 18). Mr. 
Hood, the borough engineer, also admitted that 
the work was not finished or complete (p. 81, 11. 
8-13) and that he did not release the Hawthorne 
Contracting Co. from delivering the balance of the 
white stone (p. 82, 1. 20).

‘A  careful reading of the testimony will not show 
that any demand was made for payment for 400 
cubic yards of white stone, as actually having been 
delivered. The lien-claim for this amount was 
filed, it is true, but was filed to cover the result-
ant damages. Mr. Bang, the general contractor 
never claimed to have been imposed upon for an 
excessive charge. He was never told that 400 
cubic yards were delivered. He testified that he 
was merely paying for actual delivered goods upon 
actual measurements by the borough engineer (p. 
89, 11. 3-10). The Hawthorne Contracting Co. 
also relied upon the Borough engineer for its 
measurements, and he represented all the parties 
concerned. If the Hawthorne Contracting Co. 
wanted to put in any false claims, it could have 
hired its own engineer and made an excessive de-
mand. The Borough engineer stated that he esti-
mated 320 cubic yards as actually delivered (p. 82, 
1. 0 ; p. 46, 1. 18). There is nothing in his testi-
mony to show that the Hawthorne Contracting 
Co. represented that 400 cubic yards was deliv-
ered.

Throughout the hearing, there was nothing in 
the case to show any representations by the Haw-
thorne Contracting Co. to the general contractor, 
or to the Borough engineer, that 400 cubic yards 
were actually delivered. Since therefore, no one 
was defrauded, and since there was no attempt to 
impose upon anyone, and since the Hawthorne
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Contracting Co. at the hearing voluntarily and 
fully explained what occurred, why should they 
be, at this time, forced to lose and forfeit the 
moneys actually due to them?

It is well known that pleadings are filed with 
insufficient information, without actual data, and 
without legal advice. That is the reason so many 
pleadings are amended even during a hearing. 
That is also the reason the 1918 act was pass-
ed, to relieve the situation, and to permit sub-con-
tractors to be paid for materials delivered on pub- 
lice improvements.

In this case, the Vice Chancellor went even be-
yond the requirements of the Camden Iron Works 
case. He stated that a lien-claim filed thought-
lessly and carelessly, should be forfeited. That 
was not even the law under the statute of 1902, 
because even then willful and fraudulent intent 
had to be proven. If it was not the law then, why 
should it now be the law, when the 1918 act took 
away the strictness of the requirements, and per-
mitted the lien to be filed in an amount “as nearly 
as may be?”

This effort to make new law in favor of for-
feiture certainly should not be encouraged, be-
cause any type of carelessness or negligence, even 
involving smallest items, would forfeit claims, in-
volving large amounts of moneys. Forfeitures are 
not favored by any court. On the other hand, the 
court ought to do everything possible to prevent 
forfeitures, and enable subcontractors to collect 
moneys due to them.

Tuttle v. Cadwell, 92 Law, 26, cited by the Vice 
Chancellor in this case, is not applicable for two 
reasons. In the .first place, the case involves a 
private mechanics lien. In the second place, the 
facts are entirely different.



In. the Tuttle case, the facts were as follows: 
The plaintiff claimed $653.90 from the contractor, 
and on refusal, served notice upon the owner for 
that amount. The owner notified the contractor 
of the claim, and the contractor informed the 
owner that they did not owe the owner the $653.90 
but actually owed the sum of $471.43. The plain-
tiff refused to accept that amount of money and 
started suit. A t the trial, the most that the plain-
tiff attempted to prove was the sum of $555.83, but 
at the close of the trial, accepted the sum of 
$471.43. See 92 Law, page 27, line 31. The court 
there held that the plaintiff’s failure to state the ex-
act amount was not the result of mistake, (See page 
27, line 34), and the plaintiff made no effort to de-
termine accurately the amount due. The court 
held that where it appeared to the claimant that the 
amount was excessive, then it had the burden to 
show that the claim was not the result of care-
lessness. But in our case it never “appeared” to 
the Hawthorne Contracting Co. that its claim was 
excessive. Its claim was never disputed. It was 
merely placed on file, together with all the other 
claims, and upon the hearing, testimony on all the 
claims were given and payments allowed.

In the Tuttle case, the owner notified the plain-
tiff that he was not satisfied and stated that the 
contractor did not admit that amount of money 
being due. A t the trial, the court stated:

“not only was there no attempt to show that 
the plaintiff’s claim as expressed in the stop- 
notice was valid, but on the contrary, it was 
admitted that the contractors challenge of 
the correctness of the plaintiff’s claim was 
entirely justified, and that no such amount 
was due as was exhibited in that claim. A  
materialman cannot take advantage of the 
benefit of this section of the Mechanics^ Lien
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Law for the purpose of holding the owner 
liable for the contractor’s debt, after the 
owner has expressed dissatisfaction as to the 
correctness of the claim, unless he proves at 
the trial that the claim was, in fact, correct, 
or as nearly correct as it was then reason-
ably possible to make it, and that therefore, 
inferentially, the dissatisfaction of the own-
er was without solid support.”

Intili vs. Bonnet, 143 A. 741; 6 N. J. Misc. R. 
1043. In that case a greater claim was filed than 
proven. There was absolutely no explanation for 
this demand.

It is respectfully submitted that the instant case 
is quite on all fours with Gregory v. Lewis, and 
should be decided on the doctrines therein set 
forth. Nothing short of actual fraud should de-
feat a claim filed. The law has- not as yet been 
interpreted as forfeiting a claim whose items are 
set forth carelessly, or as a result of a mistaken 
idea of what the law ought to allow. The ten-
dency has been toward a more lenient interpreta-
tion so that actual justice ought to be given to all 
the parties. A  reaction should not be allowed 
to set in and upset all the work done to relieve 
litigants from the rigors of technical pleadings and 
notices.
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POINT THREE.

Though the claim for the white stone be dis-
allowed, that should not declare the forfeiture of 
the claims for the six other items.

The contract in this case, between the Borough 
and. Charles Bang, the general contractor, was 
made upon a unit basis. See contract, page 32 to 36 
inclusive. There was no stipulated price for the 
entire contract, except as based upon certain esti-
mated quantities (p. 37, 11. 9-13). The contractor 
was to be paid on a unit basis, according to the 
quantities used and measured, and certified to by 
the Borough engineer, from time to time (p. 37, 11. 
8-13). Separate prices per unit was made for 
each separate item. See original contract, page 
27 to 41 inclusive.

The contract between the Hawthorne Contract-
ing Co. and Charles Bang was also upon a unit 
basis. See their contract on pages 26 and 27. Each 
unit was a separate contract in itself. It is im-
material that the Hawthorne Contracting Co., 
made a contract for seven separate units on 
one sheet of paper. It might just as well 
have made seven separate contracts, and put in 
seven different claims. Since each unit was sep-
arate, and since a separate price was made for 
each unit, it could be readily seen that there is 
no reason for tying one up with another. In the 
Camden Iron Works Case, 64 Equity, on page 724, 
two separate contracts were made between the 
Camden Iron Works and Mr. Pfeiffer, the general 
contractor. But both these contracts were dated 
Oct. 31st, 1896. These two contracts might as
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well be considered as a single contract for two 
separate units, just as occurred in the instant case. 
Still the court held that by disallowing one claim, 
was no reason for disallowing the other claim, and 
held 64 E. page 734

“ so much of the decree as allows $2509.39 
upon the second claim filed, which relates to 
the stand-pipe, ordered and delivered under 
another contract, should be affirmed. These 
two claims must he treated and considered 
separately. Each could hare been dealt with 
by the contractor, and the city as independ-
ent and substantive. The filing of the one, 
in no way hindered or delayed the adjust-
ment of the other.”

Thus in the instant case, the Hawthorne Contract-
ing Co. might have supplied white stone and a 
second company performed the excavation, a third 
company supplied the gravel, a fourth company, 
the sand, etc. Each item was independent of the 
other. “Each could have been dealt with by the 
contractor, andi the city as independent and sep-
arata”

Conclusion.

It is respectfully submitted that the claim of 
the Hawthorne Contracting Co. should be allowed 
as set forth in the Master’s Report. Full adjust-
ments between the parties on all items were made 
by the Master after due and full hearing. The 
Hawthorne Contracting Co. honestly and fairly 
performed their work, and supplied their mater-
ials, the total of which amounted to more than 
$26,000. A  $2400 item covering white stone was 
disputed. There is nothing in the case to attack
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the honesty and good faith of the Hawthorne Con-
tracting Co. in filing the claim that they did.

W hat happened was that the Hawthorne Con-
tracting Co. made an invoice of their claims. Their 
attorney embodied this invoice in an affidavit of 
stop-notice, and without further adieu, the claim 
was filed. There is nothing in the case to show 
that the official of the Hawthorne Contracting Co. 
even read the stop-notice before signing it, or that 
there was a consultation as to what should be al-
lowed or disallowed. There is nothing in the case 
to show an}' letters or oral statements, or demands 
made, that more materials were delivered, than 
were actually delivered. A ll of the evidence points 
to one conclusion, and that is, the Borough the 
general contractor, and the Hawthorne Contract-
ing Co. all relied upon the actual measurements 
and certificates of the Borough engineer for their 
guidance.

Even if the court should be inclined to disal-
low one item of materials shipped, that should not 
be any reason for disallowing other items which 
were shipped, and for which the Borough has made 
payment to the general contractor. There is no 
reason for enriching the general fund due to the 
general contractor, from the Borough, and paying 
these moneys to other contractors who did noth-
ing toward building up this common fund. The 
Borough has been ordered to pay the moneys due 
to the general contractor under the actual meas-
urements made by the Borough engineer. It is 
respectfully submitted that the part of the moneys 
due to the Hawthorne Contracting Co. out of this 
fund should be allowed, and paid to them.
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It is respectfully submitted that the report o f 
the master should be affirmed in toto, and the or-
der o f the Vice Chancellor setting aside the re-
port should be reversed.
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