Notice of Appeal.
(Filed 6/21/27)

IN CHANCERY OF NEW JERSEY

19

yerween . ~
- On Bill, Ete.
ANNA Fo0OTBE, 10

Complainant, { On Order to
and Show Cause.

GEORGE FOOTE, Notice of
Defendant. | Appeal.

Frank J. Bartletta hereby appeals from an order
made in the above entitled cause on the 20th day
{ June, 1927, by the Chancellor, on the advice of
Vice Chancellor John Bentley and from the whole
and every part thereof to the Court of Errors and

20

ppeals in the last resort in all causes.

ANTHONY P. LA PORTA,
Solicitor for and of Counsel
with Frank .J. Bartletta.

Dated, June 21st, 1927.

[ conceive there is good cause for appeal in the
£ 30

above stated cause.
ANTHONY P. LA PORTA,
Solicitor for and of Counsel
with Frank J. Bartletta.

Service of a copy of the above notice upon me is
hereby acknowledged.
Dated, June 21st, 1927.
CHARLES W. STOVER, 40
Solicitor for Complainant.
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Petition of Appeal.
(Filed 6/21/27)

NEW JERSEY COURT OF ERRORS

APPEALS.

\

\
!

ANNA FOOTE, i On Appeal

| from the

Y

Respondent, |
and Court of
Chancery.

GEORGR FOOTE,

Petition of

‘ Appeal of

FRANK J. BARTLETTA, i Frank J
Appellant. Bartletta.

Defendant,

m B - -
To TiE HONORABLE THE COURT OF ERRORS AND
APPEALS, IN THE LAST RESORT IN ALL CAUSES :

The petition of Frank J, Bartletta, the appellant
in the above entitled cause respectfully shows that:

L. Your petitioner finds himself aggrieved by an
order made in the Court of Chancery by his ll;m(w
Edwin Robert Walker, Chancellor of the State of
New Jersey on the advice of Vice Chancellor John
Bentley, bearing date the 20th day of June, 1927,
in a certain cause wherein Anna Foote was com-
plainant and George Foote was defendant, in this
respect : under and by virtue of said order it was,
“Ordered, Adjudged and Decreed that the bond
entere into by Frank J. Bartletta (the appellant)
and the defendant, George Foote, herein to John
J. Coppinger, Sheriff of the County of Hudson
bearing date the 18th day of January, 1927, be
and the same is hereby forfeited and,

3
Petition of Appeal.

is further ordered that the said Frank J.
etta pay to the Clerk of this Court the sum of
(being the penal sum mentioned in said
within 10 days from the service upon him
solicitor herein of a certified copy of this
which can be certified by the solicitor,
Jles W. Stover; said fund to be applied to the
of the above entitled cause as this court may
inafter order and direct.
is further ordered that said Frank J. Bart-
pay to Charles W. Stover the sum of $25.00
msel fee on said motion for forfeiture together
the taxed costs of this proceeding.”
Your petitioner humbly appeals from the
le and every part of said order of the Chan-
lor. which decreed as aforesaid upon the
nd that the same is erroneous in that:

(1) The Chancellor had no jurisdiction to make

h order.

(2) The facts alleged in the petition to forfeit
. ne exeat bond are insufficient in law or equity
show a breach of the condition of the bond.

3) The court erred in holding that the defend-
t, George Foote, was not amenable to the orders
the court under the facts alleged on the petition

forfeit the ne exeat bond.

(4) The court erred in refusing to dismiss the
ition and order to show cause why the ne exeat
d should not be forfeited, as alleging facts in-
cient in law or equity to show a breach of the

ndition in the ne exeat bond.

(5) The court erred in holding that the non-

ayment of $23.12 which were the costs taxed on
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Petition of Appeal.

the application for alimony pendente lite consti-
tuted a breach of condition of the ne exeat hond.

(6) The court erred in holding that the ne exeaf
bond is still in full force and effect although there
is a final decree for maintenance which required
the defendant, George Foote, to furnish another
bond in the sum of $1,000.00.

Your petitioner therefore prays that the said
order of the Chancellor may be reversed, set aside
and for nothing holden; and that your petitioner
may have such other relief in the premises as to
this court shall seem proper.

ANTHONY P. LA PORTA,
Solicitor for and of Counsel with Appellant.

A true copy of the foregoing petition of appeal

is hereby acknowledged to have been served upon
me.

Dated, June 21st, 1927.

CHARLES W. STOVER,
Solicitor for and of Counsel with Respondent.

)

Answer to Petition of Appeal.
(Filed 6/21/27)
NEW JERSEY COURT OF ERRORS AND
APPEALS.

‘pyeeln

ANNA FOOTE,

On Appeal
Complainant-Respondent,

from Order
and in Chancery.

GEORGE F'OOTE, Answer to
: e :
Defendant, \ TPetition of

‘ 4 Appeal.
FRANK J. BARTLETTA,

Appellant.

The answer of the above named respondent to
petition of appeal of the above named appellant.
Chis respondent, not acknowledging all or any
he matters which in the said petition of appeal
. contained to be true, for answer thereto, never-
eless says and admits that an order was made
d entered in the Court of Chanecery, in the cause
that purpose mentioned in the said petition,
is therein stated; as to the substance and form
reof this respondent prays to refer thereto when
same shall be produced. And this respondent is
vised and believes that the said order is agree-

le to equity, and she prays that the same may be

firmed. with costs to be adjudged to this re-

)¢
i

ndent.
v CHARLES W. STOVER,
Solicitor for and of Counsel with Respondent.
Service of a copy of the above answer to petition
appeal is hereby acknowledged.
Dated, June 21st, 1927.
ANTHONY P. LA PORTA,
Solicitor for and of Counsel with Appellant.
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Order Forfeiting Ne Exeat Bond.
(Filed June 20, 1927)
IN CHANCERY OF NEW JERSLY.

Between
On Bill, Ete.
ANNA FoorE,

Complainant, Order
BaEan
and Forfeiting
Ne Exeat

GEORGE FoOTE, Bond. Bte

Defendant.

This matter coming on to be heard in the pres-
ence of Charles W. Stover, Solicitor for Anna
Foote, the complainant, and in the presence of An-
thony P. La Porta, Solicitor for Frank J. Bart-
letta, Surety for George Foote, the defendant, upon
a rule to show cause, petition and affidavits, which
rule is dated April 6th, 1927, returnable April
L1th, 1927, why a ne exeat bond by George Foote
as principal and Frank J. Bartletta, as surety,
given to John J. Coppinger, Sheriff of Hudson
County and more particularly described in the pe-
tition for forfeiture of said bond and annexed to
said rule, should not be forfeited ; and the matters
and things alleged in the petition for forfeiture and
affidavits annexed to the rule to show cause afore-
said having been conceded and admitted and all
parties interested in said forfeiture having been
properly served with said petition and order to
show cause, ete., and arguments of counsel having
been heard and the matter having been submitted
upon briefs and the court having considered the
same,

[t is thereupon on this 20th day of June, 1927,
ordered, adjudged and decreed that the bond en-
tered into by the said Frank J. Bartletta, and the

(Court

d

)
Subpoena ad Resp.

ndant. George Foote, herein to John J. Cop-
Sheriff of the County of Hudson bearing
the 18th day of January, 1927, be and the

me is hereby forfeited and,

r+ is further ordered that the said Frank J. Bart-
pay to the Clerk of this court the sum of

500.00 (being the penal sum mentioned in said

1) within 10 days from the service upon him or
solicitor herein of a certified copy of this order

LY o] < 3 1+ * | . . A 4
vhich can be certified by the solicitor, Charles W.

over: said fund to be applied to the credit of the
wve entitled cause as this court may hereinafter
der and direct.
is further ordered that said Frank J. Bart-
. pay to Charles W. Stover the sum of $25.00
»:\'.iﬁl fee on said motion for forfeiture together
h the taxed costs of this proceeding.

Respectfully advised,
E. R. WALKER,
C.
IN BENTLEY,
V. C.

Subpoena ad Resp.
(Served Jan. 28/27)
New Jersev. to wit, The State of New Jer-
sev. to George Foote, ¢/o Mr. La Porta,

Seal) 613 Park Avenue, Hoboken, N. J.

GREETING: Whereas a bill t)l'-('()]ll])]zlillll
has lately been exhibited against you 1n
our (‘mu.'l of Chancery by Anna Foote,
to be relieved touching the matters

therein contained.

' if vy inte 0
Therefore. we command you, if you intend t

make a defense, that you file an answer to said
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Bill for Maintenance.

bill in the office of the Clerk of our said court af
Trenton on-or before the expiration of twenty days
from and after the twenty-fourth day of J;nm;ll:\'.
1927, and in default thereof such order of (1(*(’11"«'
will be made against you as the court shall think
equitable and just.

WITNESS, his Honor, Edwin Robert Walker,
Chancellor of our said State, at Trenton, the an-;
teenth day of January, in the year of Our Lord
one thousand nine hundred and twenty-seven.

THOMAS BARBER,

7 Clerk.
CHARLES W. STOVER,
Solicitor.

Bill for Maintenance.

(Filed Jan. 14, 1927)

IN CHANCERY OF NEW JERSEY.

Between

ANNA FOOTE,
1 ‘ 1 . . n
Complainant, 3ill for

and Maintenance.

GEORGE F'OOTE,
Defendant.

To His HoNor EDWIN ROBERT WALKER, CHAN-
CELLOR OF THE STATE OF NEW JERSEY :

The complainant, Anna Foote, of the City of
40 Jersey City, County of Hudson and State of New
Jersey, shows that:

9
Bill for Maintenance.

On or about April 4, 1920, she was lawfully

d to her present husband, George Foote, by
'

Brueckner of the Lutheran Church, Ho-
I, New Jersey.

2. After her marriage the complainant resided
in the City of Hoboken, New Jersey, and has re-
sided in said City of Hoboken, New Jersey, and
lso in the City of Jersey City, New Jersey at vari-
us times ever since her marriage and up to the
commencement of this suit.

There was one child born of the marriage,
mmely, Helen Foote, five years of age, who is now
the custody of your complainant.

(. From the beginning of our marriage up to
mber 23, 1926, the defendant at numerous in-
vals would come home in an intoxicated condi-
on and on these occasions and other occasions
uld assault and batter me. During this period
time it was not unusual for the defendant to
ne home intoxicated and stay out late at night
st every week, without giving an account of
whereabouts to your complainant. The defend-
on many occasions would stay out to three
four o’clock in the morning and sometimes not
me home at all. More particularly does com-
ainant remember the following occasions when
. defendant ill-treated her. On March 17, 1921,
defendant kicked your complainant in her
kle. This assault took place on 5th Street, be-
en Bloomfield and Garden Streets, Hoboken,
Jersey. That very evening the defendant went

to a party with some friends and did not come
ome until 7 o’clock the following morning. The
defendant stated on this occasion and on subse-
quent occasions to your complainant that he was
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Bill for Maintenance.

at a club playing poker. From this time up to
the time when your complainant was forced to
leave him, the defendant in his drunken condition
would frequently call your complainant vile names
such as whore, son-of-a-bitch and street walker. In
October, 1921, on one occasion when the defendant
came home intoxicated at 4 o’clock in the morn-
ing to your complainant, he took out a knife and
threatened your complainant with it, saying, “I
will cut your belly open.” Your complainant re-
members particularly October 25, 1922, because it
was the wedding anniversary of your complain-
ant’s brother, and while your complainant and de-
fendant. were at your complainant’s brother’s
home, the defendant assaulted and battered your
complainant by slapping her in the face and pushed
her out of the door of the house saying that he
would not let her in the house that night. Your
complainant’s mother, Matilda Henning, was also
present at this time and when your complainant’s
brother came to your complainant’s aid and as-
sistance the defendant took out a blackjack from
his pocket and tried to strike your complainant’s
brother with it. On September 26, 1925, on a Sat-
urday evening, the defendant left the house and
did not return until the following Monday after-
noon at 12 P. M. On this occasion when he re-
turned home to your complainant, he was so in-
toxicated that he could hardly stand. At this time
also the defendant again called your complainant
vile names, which he was accustomed to, such as
whore, son-of-a-bitch and street walker. At this
time the defendant took up a kitchen knife and
threatened to put it into your complainant, say-
ing, “I will kill you.” At this time your com-
plainant ran out of the house and told an officer
what had happened. On July 4, 1926, the defend-
ant came home again in an intoxicated condition

11

for Mantenance.

;(://

| vour complainant’s mother, Matilda Hen-
hat vour complainant was a bum and a
walker. In the month of Novemebr, 1926,
defendant would continually stay out late at
ht and would not come home to your complain-
antil 3 o’clock in the morning. Your com-
nt remembers that it was either November

ith or 17th, 1926, that the defendant came home

so intoxicated that he fell down a flight of stairs.
On November 19, 20 and 21st, 1926, the defendant

nt out at night and stayed out all night until
or 4 o'clock the following mornings.

5. Your complainant charges that ever since No-
ber 23, 1926, she was compelled to leave the
endant because she feared for her personal
ety and the defendant has refused and still does
se and neglect to properly provide and main-
in for her and the child of the marriage.

6. Your complainant says that she is now de-

endent for the support of herself and her child

n her brothers and sisters.

Your complainant states that the defendant is
rning the sum of $25 to $35 weekly working for
North German Lloyd in Hoboken, New Jer-
y, all depending upon the amount of overtime
, defendant puts in. Your complainant believes
the defendant is abundantly able to maintain
d support your complainant and that his means
 ample and sufficient to pay such sums as may
necessary for the support of herself and her
ild, Helen Foote, of the marriage.

3, The complainant prays that the defendant,
roe Foote, answer this bill, but without oath,

and that he may be ordered and decreed to pro-
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S :
Bill for Maintenance.

e ettt

\'1(1'(,* such suitable support and maintenance, to he
paid and provided by him, and for such fees as the
nature of the case and circumstance of the facts
1:(‘11(1(%1' suitable and proper; and that the said (1(;~
lom'l:m‘r may be compelled to give reasonable se-
curity for such maintenance and allowance and to
pay the same from time to time, under the com-
])-ll]rx'()]“\' orders of this Honorable Court, as pro-
vided by the statutes; and that the (lu!'mn'l;ml' may
be required to pay to your complainant a ]n'o]»(;r
amount for counsel fees, and that she mav have
such further equity as to your Honor H]l;ll'] seem
meet.

7 That a writ of subpoena shall issue out of this
Honorable Court to be directed to the said Georee
Foote, commanding him, by a certain day V;HTJ
under a certain penalty therein to be (*xm'-o,\*s(*d
to be and appear before your Honor in this II(Vmi
orable Court then and there to answer all and sin-
gular the said premises, and to abide bv and to
perform such order and decree therein as to your
”()l'l()l’ shall seem meet and shall be :lQ‘I'(‘(‘;l])iO to
equity and good conscience. |

And your complainant will ever pray, etec.

7 CHARLES W. STOVER,
Solicitor and of Counsel for Complainant

13

.cree Pro Confesso and Order of
Reference.

(Filed Feb. 15, 1927)

IN CHANCERY OF NEW JERSEY.

Between
ANNA FOOTE, Decree Pro
Complainant, { Confesso and
and Order of

. = I) Wora 0
GEORGE FOOTE, leference.

Defendant.

on opening this matter to the court by Charles
Jtover., of counsel with the complainant, and
pearing that process of subpoena for the de-
mt to appear and answer the bill of complaint
cen duly issued and returned served upon the
defendant: and that the defendant has not
vered the same within the time required by

hut has wholly failed and neglected so to do:

is thereupon on this 15th day of February,
con hundred and twenty-seven, ordered, ad-
ed and decreed, that the said bill be taken as
essed. to the end that the Chancellor may make
further order or decree as shall be equitable
just.

d it is further ordered, that it be referred to

hony P. La Porta, Esq., one of the special mas-

¢ this court, to ascertain and report as to
f the allegations of the said bill, and

truth o
opinion thereon; and what, if any, is a reason-
«um to be allowed to the complainant for her
itable support and maintenance, and what, if
v is a reasonable sum to be allowed her for the
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Notice of Application for Alimony and Counsel
Fees.

suitable support and maintenance of the infant
child of her marriage to the defendant, and
whether the custody of said child should be com-
mitted to the complainant, and if so, upon what
terms, if any, and what security the defendant
should be required to give for the performance
of any decree or order that may be made therein:
and that the complainant proceed to take deposi-
tions and other evidence before said special master
to establish the allegations of her said bill of com-
plaint, and to bring on the hearing of the cause ex
parte; and that the said master do return together
with his report and as part thereof such deposi-
tions and other evidence as may be taken before
him in pursuance of this order.

Respectfully advised,

E. R. WALKER,
G
WM. J. BACKES,
A M.

Notice of Application for Alimony
and Counsel Fees.

(Filed Feb. 1, 1927)
IN CHANCERY OF NEW JERSEY.

Between
ANNA FOOTE,
Petitioner,
and Notice.
GEORGE Fo0OTE,

Defendant.

Please take notice that on the 24th day of Janu-
ary, 1927, at ten o’clock in the forenoon, or as soon

15

Petition for Alimony and Counsel Fees.

oreafter as the Chancellor can hear the same, at
(‘hancery Chambers, 1 Exchange Place, Jer-
City, New Jersey, I shall apply to the Chan-
llor for an order requiring you to pay your wife,
\nna Foote, a proper allowance for the support
maintenance of herself and her child, pending
aiit, and also for the sum of One Hundred

($100.00) Dollars, for counsel fees together with

d costs to enable her to prosecute the said suit.
\nnexed hereto and served herewith upon you

copies of petition and affidavits upon which,
oether with the bill filed in this cause, said ap-
aation will be made.

Dated, January 13, 1927.

CHARLES W. STOVER,
Solicitor of Petitioner.

Petition for Alimony and Counsel
Fees.

(Feb. 1, 1927)

IN CHANCERY OF NEW JERSEY.

D On Bill Etc.
ANNA FOOTE, h
dE gt Petition for
Petitioner, ,
Alimony and

Counsel Fees.

and

GEORGE FOOTE,

Defendant. Petition.

'o His HoNor, EpwIN ROBERT WALKER, CHAN-
CELLOR OF THE STATE OF NEW JERSEY :
The petition of Anna Foote, the above named
petitioner, respectfully shows:
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Petition for Alimony and Counsel Fees

1. She has recently filed a bill for maintenance
z‘lg'zlinst her husband, George Foote, allegine there-
1.11 that her husband, George I*‘uotb, \\'il'h:m any
justifiable cause has badly ill-treated and has re-
fused and neglected and still does refuse and '“(w_
lect to properly support her. .

2. Process of subpoena is about to be served
upon said defendant.

3. The charges named in her said bill are true
as she is ready to maintain and prove as vour
Honor shall direct. :

4. Your petitioner ever since November 23, 1926,
was compelled to leave the defendant for she
feared for her personal safety and the defendant
has refused and still does refuse and neglect to
properly maintain and provide for your p(;lili(mw
and the child, Helen Foote, of the marriage, and
she is without means to support herself ;iml the
said child of the marriage and to prosecute her
cause in this court. From the beginning of our
marriage down to the present date, ])(‘iitimwl"s
husband gave her very little support and oft times
neglected to properly support her at all.

From the beginning of our marriage up to No-
vember 23, 1926, the defendant at numerous inter-
vals would come home in an intoxicated condition
and on these occasions and other occasions would
assault and batter your petitioner. During this
period of time it was not unusual for the (llvl'(*ml-
ant to come home intoxicated and stay out late at
night almost every week, without giving an ac-
count of his whereabouts to your lwlilim;m‘. The
defendant on many occasions would stay out to
three or four o’clock in the morning and s('mwlinw.\'
not come home at all. More particularly does peti-

17

Petition for Alimony and Counsel Fees.

ner remember the following occasions when the
endant ill-treated her.
On March 17, 1921, the defendant kicked your

itioner in her ankle. This assault took place

n 5th Street, between Bloomfield and Garden

ets. Hoboken, New Jersey. That very even-
- the defendant went out to a party with some
iends and did not come home until 7 o’clock the

following morning. The defendant stated on this
occasion and on subsequent occasions to your peti-

ner that he was at a club playing poker. From

1011¢

this time up to the time when your petitioner was

rced to leave him, the defendant in his drunken
dition would frequently call your petitioner vile
imes such as whore, son-of-a-bitch and street
walker.
In October, 1921, on one occasion when the de-

ndant came home intoxicated at 4 o’clock in the
morning to your petitioner, he took out a knife
nd threatened your petitioner with it, saying: “I
will eut your belly open.”
Your petitioner remembers particularly October
1922, because it was the wedding anniversary
vour petitioner’s brother, and while your peti-
ioner and defendant were at your petitioner’s
hrother’s home, the defendant assaulted and bat-
ered your petitioner by slapping her in the face
\d pushed her out of the door of the house, say-
ino that he would not let her in the house that
ioht. Your petitioner’s mother, Matilda Henning,

s also present at this time and when your peti-
ner’s brother came to your petitioner’s aid and
wistance the defendant took out a blackjack from

pocket and tried to strike your petitioner’s

1

rother with it.
On September 26, 1925, on a Saturday evening,
the defendant left the house and did not return

until the following Monday afternoon at 12-P. M.

L1l
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Petition for Alimony and Counsel Fees.

On this occasion when he returned home to your
petitioner, he was so intoxicated that he could
hardly stand. At this time also the defendant
again called your petitioner vile names, which he
was accustomed to, such as whore, son-of-a-bitch
and street walker. At this time the defendant took
up a kitchen knife and threatened to put it into
your petitioner, saying, “T will kill you.” At this
time your petitioner ran out of the house and told
an officer what had happened.

On July 4, 1926, the defendant came home again
in an intoxicated condition and told your peti-
tioner’s mother, Matilda Henning, that your peti-
tioner was a bum and a street walker.

In the month of November, 1926, the defendant
would continually stay out late at nights and
would not come home to your petitioner until 3
o’clock in the morning. Your petitioner remem-
bers that it was either November 16th or 17th,
1926, that the defendant came home so intoxicated
that he fell down a flight of stairs. On November
19, 20 and 21st, 1926. the defendant went out at
night and stayed out all night until 3 or 4 o’clock
the following mornings.

Your petitioner says that she is now dependent
for the support of herself and her child, Helen
Foote, upon her sisters and brothers.

5. There was one child born of the marriage,
namely, Helen Foote, 5 years of age.

6. Your petitioner states that the defendant is
earning the sum of $25 to $35 weekly working for
the North German Lloyd in Hoboken, New Jersey,
all depending upon the amount of overtime the de-
fendant puts in. Your petitioner believes that the
defendant is abundantly able to maintain and sup-
port your petitioner and that his means are ample

19

tition for Alimony and Counsel Fees.

sufficient to pay such sums as may be neces-
for the support of herself and her child, Helen

vote, of the marriage.

Jo Y
nade requiring the defendant to pay her a proper
llowance for her and her child’s support and
maintenance until the termination of this suit, and

o to pay forthwith a reasonable sum for the fees

counsel in prosecuting this cause for her and

143 rt at ¢ d T av })(‘.
Your petitioner prays that an order maj

<uch other relief as circumstances of the case

av render fit, reasonable and proper.

CHARLES W. STOVER,
Solicitor and of Counsel for Petitioner.

State of New Jersey
State of New Ys \gg.

County of Hudson,

Anna Foote, the above named petitioner, being
lv sworn according to law on her oath deposes
d says, I have read the foregoing I)(’,t.il'i.(')ll and
know l.h() contents thereof, and the same 1s true;
and particularly is it true that l have in 11'1‘1111
nd good faith and without collusion brought the

above entitled suit against my husband for main-
tenance for the cause of constructive desertion and

{ 1
Lul

non-support as I state in my petition.
ANNA FOOTE.

Sworn to and subscribed before me
. X b
this 12th day of January, 1927.

JoHN D. PIERSON,
Master in Chancery
of New Jersey.
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20
Affidavit of Anna Foote.

IN CHANCERY OF NEW JERSEY.

Between
ANNA FoOTE,
Petitioner, | On Bill, ete.,

and
‘ Affidavit.

GEORGE FOOTE,
Defendant.

State of New Jersey,
b ! : SS. ¢
County of Hudson,

Anna Foote, of full age, being duly sworn ac-
cording to law on her oath deposes and says:

I am the petitioner and the wife of George Foote,
the defendant in the above cause. I was married
to my present husband, George Foote, in the month
of April, nineteen hundred and twenty, by Pastor
Jrueckner, of the Lutheran Church, in Hoboken,
New Jersey, and am at present living in Jersey
City, New dJersey.

Ever since November 23, 1926, T was compelled
to leave the defendant, my husband, for I feared
for my personal safety, he has refused and still
does refuse and neglect to properly maintain and
provide for me and the child, Helen Foote, of our
marriage, and I am without means to support my-
self and my said child of our marriage and to
prosecute my cause in this court. From the be-
ginning of my marriage down to the present date,
my husband gave me very little support and oft-
times neglected to properly support me at all.

From the beginning of our marriage up to No-
vember 23, 1926, the defendant at numerous inter-
vals would come home in an intoxicating condition

21
Affidavit of Anna Foote.

\d on these occasions and other occasions would
ssault and batter me. During this period of time
s not unusual for my husband to come home
intoxicated and stay out late at nights almost every
eck, without giving an account of his where-
outs. The defendant on many occasions would
v out to three or four o’clock in the morning
and some times not come home at all. More par-
ticularly do I remember the following occasions
when my husband ill-treated me.

On March 17, 1921, the defendant kicked me in
the ankle. This assault took place on 5th Street
hetween Bloomfield and Garden Streets, Hoboken,
N. J. That very evening the defendant went out
to a party with some friends and did not come

me until 7 o’clock the following morning. He
tated on this occasion and subsequent occasions
that he was at a club playing poker. From this
ime up to the time when I left him the defendant

his drunken condition would frequently call me
vile names such as whore, son-of-a-bitch and street

[ ker.

In October, 1921, on one occasion when the de-
ndant came home intoxicated at 4 o’clock in the
orning, the defendant took out a knife and
hreatening me with it said, “I will cut your belly

open.”

[ remember October 25, 1922, particularly be-
nise it was the wedding anniversary of my brother,
nd while we were at my brother’s home, the de-

fondant assaulted and battered me by slapping me

| the face and pushing me out of the door of the
house saying that he would not let me in the house
hat nigcht. My Mother, Matilda Henning, was also
sresent at this time, and when my brother came to
my aid and assistance the defendant took out a
blackjack from his pocket and tried to strike my . 40

brother with it.
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Affidavit of Anna Foote. ‘ Affidavit of Matilda Henning.

Y O - C . ) s . ; e ey - CeSSATY f()l.
On September 26, 1925, on a Saturdav evening cient to pay such sums as may be necessary

the defendant left the house and did not return un- , our support. i far ko
til the following Monday afternoon at 12 P. M. On ANNA FOOTE.
this occasion when he returned home he was so .
intoxicated that he could hardly stand. At this Sworn to and subscribed before me this
time also the defendant again called me vile names, 12th day of January, 1927.
which he was accustomed to, such as whore. son-
of-a-bitch and street walker. At this time he took
up a kitchen knife and threatening to put it into
me saying “I will kill you.” At this time I ran
out of the house and told an officer what had hap-
pened.

On July 4, 1926, the defendant came home again
in an intoxicated condition and told my mother,

JouN D. PIERSON,
Master in Chancery
of New Jersey.

IN CHANCERY OF NEW JERSEY.

Matilda Henning, that I was a bum and a street
walker,

In the month of November, 1926, the defendant
would continually stay out late at nights and would

etween
ANNA FOOTE,

; Petitioner,
not come home until 3 o’clock in the morning. I Affidavit.

h . h and
remember it was either November 16th or 1T7th.
1926, that my husband came home so intoxicated GEORGE FOQOTE,
that he fell down a flight of stairs. Defendant.
On November 19th, 20th and 21st, 1926, the de-
fendant went out at night and stayed out all night
until 3 or 4 o’clock the following morning. State of New Jersey, },\\
[ state that I now depend for the support of my- County of Hudson,

self and child upon my sisters and brothers and I i & i
| Matilda Henning, of full age, being duly sworn

cording to law on her oath deposes and says:
'm the mother of the above petitioner, Anna
. ; 7 » above
| | ' lYoote, state that I know the a
[ state that my husband is earning the sum of oote., and I wish to state B
| | fendant very well since he and my daughter, the€
lived together at my home No. 606

am not working or earning any income.
There was one child born of our marriage
namely, Helen Foote, 5 years of age.

from $25 to $35 per week working for the North

P los 1 - e Sadl bove petitioner, .
German Lloyd in Hoboken, New Jersey, all de- Ve Pe ; i AR 31 4
| Park Avenue, Hoboken, New Jersey, since A\plllll,
| ‘ovember 23, 1926. The above de-
ant puts in. I believe that my husband is abun- 1920, up to November 23, S
- danohter staved : 7
dantly able to support me and the child of our fendant and my (ngh'lu staye Hplhice
| during this period of time because at tha Y 40
\P AP - .

pending upon the amount of overtime the defend-

marriage and that his means are ample and suffi-
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—— e — Al
e e

determined that it would be cheaper for them to
live with me, and T know that it was at the request
of both of them that they live with me. I know
that my daughter was a good and dutiful girl and
performed her duties about the household as any
good wife would for her husband. The above de-
fendant, however, was very nasty and quarrelsome
towards my daughter and it was not unusual for
him to come home in an intoxicated condition at
the end of each and every week when he received
his pay. It was not unusual either for the defend-
ant to come home at all hours of the morning and
when my daughter asked him to give an account
of himself he would state on many occasions that he
was at a night club playing poker. The defendant
often struck my daughter, Anna Foote., while he
was in an intoxicated condition, and it was not un-
usual for him to call my daughter vile names.
More particularly the following occasions I recall.

I remember that on March 17, 1921, the defend-
ant did not come home until 7 o’clock the follow-
ing morning. He came home at this early hour in
the morning in an intoxicated condition.

[ remember in October, 1921, when the defend-
ant came home in an intoxicating condition at 4
o’clock in the morning. An argument then ensued
between the above defendant and his wife. Dur-
ing this quarrel my daughter screamed and T was
awakened from my sleep. On this oceasion I tried
to stop the defendant from quarreling with my
daughter, and he told me that I had nothing to do
with this quarrel and he told me that it was his
wife and that I had nothing to say.

[ remember on October 25, 1922, hecause it was
the wedding anniversary of my son, Max Henning.
On this evening the defendant slapped my daughter
in the face and pushed her out of the house saying

no income of any kind at the present time.

25
Affidavit of Matilda Henning.

he would not let her in the house that night.
\;“,n. Max Henning, interfered on this ()(‘('2!.<i().11
the defendant took out a blackjack from his
ket and tried to strike my son, Max ]Ionnh'lg‘.
h it. He again repeated the vile words which
was accustomed to use towards his wife such as
e, son-of-a-bitch and street walker.
On ‘?"t‘])l(’llll)(‘l‘ 26, 1925, I remember that on a
arday evening the defendant left the house and
not ,rmm-n until the following Monday after-
n at 12 o’clock, and when he did come home
was so intoxicated that he could hardly stand.
) i;li\ occasion he also called my daughter, the
ve petitioner, the vile names which I just men-
On this occasion also the defendant took

.‘lil - .
| kitchen knife and threatened to put 1t Into my

) «

ohter, saying to my daughter, “I will kill you.
‘zi;m“hl(-r ran out of the house also on this

casion. '
26 » above defendant was 1n-
On July 4, 1926, the above defendant w

in and told me that my daughter was

xicated agail
bum and a street walker.

uring the month of November, 1926, th(j, de-
lant ‘\\'uul(l continually stay out late at nights

1l

)

nd would not come home until 3 or 4 o’clock In

i * N OV arr 1096
¢ morning. In the middle of November, 1926, the

lefendant came home so intoxicated that he fell

wn a flicht of stairs. Just a few days before my
ughter \\\';1,\' compelled to leave the defendant,
‘;l('llvllil;ill[ stayed out at nights until 3 or .1
lock the following mornings. I believe that this
s on November 19, 20, and 21, 1926.
[ know that my daughter is not working and 'hHS
l ['he
ve defendant earns between $25 and $35 per
ek working for the North German I,l(.)'\'(l in
Hoboken. New Jersey, when he works U\'-(‘l’lllll(' he
l 32 and $42 a week, but his average

did «

arns between 9
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Affidavit of Max Henning.

wage is $30 per week. I believe he is abundantly
able to maintain and support my daughter and her
child, Helen Foote.

MATILDA HENNING.

Sworn to and subscribed before me this
13th day of January, 1927.

{UDOLPH SCHROEDER,
Notary Public of New Jersey.

IN CHANCERY OF NEW JERSEY.

Jetween
ANNA FooTg,
Petitioner,
and Affidavit.
GEORGE FooTE,
Defendant.

State of New Jersey,
; §8. S
County of Hudson,

Max Henning, of full age, being duly sworn ac-
cording to law on his oath deposes and says:

[ am the brother of the above petitioner and
know the above defendant very well as he is my
sister’s husband. I know that my sister has oft-
times been ill-treated by the above defendant, and
that it was not unusual for the defendant to come
home to my sister in an intoxicated condition. 1
know that during the time when I visited my sister,
the above defendant would continually quarrel with
my sister, Anna Foote, and on those occasions
would call her a son-of-a-bitch. I visited my sister
and mother about once every two weeks.

27
er for Alimony, Counsel Fees and Costs.

[ remember on one occasion when it was my
lding anniversary on October 25, 1922, when my

er, the above petitioner, complained to me that

. husband had struck her in the face. On that
occasion I asked the above defendant why he had
uck my sister and he not giving any satisfactory
se T came to the aid and assistance of my sis-

r, the above petitioner. The defendant in his de-
nse attempted to strike me with a blackjack, and
ised very vile language towards me and my sister.

MAX HENNING.

‘worn to and subscribed before me
this 12th day of January, 1927.

ANTHONY P. LA PORTA,
Master in Chancery
of New Jersey.

Oorder for Alimony, Counsel Fees and
Costs.

(Filed Feb. 1, 1927)

IN CHANCERY OF NEW JERSEY.

Between On Bill, Ete.

ANNA FOOTE
ANNA Foo1 Ko Order for
etitioner, .
' Alimony
and Counsel

Fees and

and

GEORGE FOOTE,
Defendant. Costs.

This matter coming on to be heard before me
H - 13 7 Jowr
t the Chancery Chambers in Jersey City, New

dl
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Order for Alimony, Counsel Fees and Costs.

Jersey, for an order requiring the above defendant
to pay to his wife, the above petitioner, a proper
amount for her support and that of the child and
for counsel fees, etc., and the court having heard
the arguments of counsel for the petitioner and of
counsel for the defendant,

It is on this twenty-fourth day of January, 1927,
ORDERED, ADJUDGED and DECREED that
the above defendant do pay to his wife the sum
of Eight ($8.00) Dollars per week beginning Janu-
ary 17, 1927, and each and every week thereafter
for the support of herself and child,

It is further ORDERED, ADJUDGED and DE-
CREED that the above defendant do pay to
Charles W. Stover, solicitor for the above peti-
tioner, the sum of Fifty ($50.00) Dollars counsel

fees together with the taxed costs of this proceed-
ing.

Respectfully advised,
E. R. WALKER,

C.
JOHN BENTLEY.

We consent to the making and entry of the above
order.

CHARLES W. STOVER,
Solicitor for Petitioner.

GEORGE M. FOOTE.

29

Master’s Report.
(Filed Feb. 21, 1927)

IN CHANCERY OF NEW JERSEY.

Between
ANNA FoOTB, On Bill for
Complainant, Maintenance.

and n
Master’s

GEORGE FOOTE, Report.
Defendant.

[n pursuance of an order of this court made in
the above entitled cause, bearing date 15th day of
February, 1927, whereby it was referred to me, the
ubscriber, one of the Special Masters, t0 ascertain

o UL

and report as to the truth of the allegations of
the bill: and that I ascertain and report what, if

any, is a reasonable sum to be allowed to the com-

nlainant for her suitable support and maintenance
and what, if any, is a reasonable sum to be al-
lowed her for the suitable support and maintenance
of the infant child of her marriage to the defend-
ant. and whether the custody of said child should
he committed to the complainant and if so, upon
what terms, if any; and what security the defend-
ant should be required to give for the performance
of any decree or order that may be made herein;
and that I do return together with my report as
part thereof, such depositions and other evidence
as may be taken before me in pursuance of said
order.

[ do respectfully report that I have been at-
tended by Charles W. Stover, Esq., solicitor for
the complainant and have taken the depositions of

10




30
Master’s Reponrt.

e VU S T i PR,

witnesses produced before me and have examined
into the matters referred to me.

And I find and report that said complainant,
whose maiden name was Anna Henning, and the
defendant George Foote, were lawfully married on
the 4th day of April, 1920, as in the bill alleged.

And T find and report that it is proved to my
satisfaction that the complainant and defendant
lived together as husband and wife from the time
of their marriage until the 23rd day of November,
1926, since which time defendant without justi-
fiable cause, abandoned complainant and separated
himself from her; and refused and neglected to
maintain and provide for her and the child of the
marriage.

And I find and report that ever since the 23rd
day of November, 1926, when the complainant was
compelled to leave the defendant because she feared
for her personal safety, that the defendant has re-
fused and still does refuse and neglects to properly
provide and maintain for her and the child of the
marriage as alleged in said bill.

And I find and report that the facts and circum-
stances under which the said abandonment took
place are: that the defendant who appears to be
a longshoreman by occupation and a drunkard,
wife beater and neglector, commencing with the
first year of his marriage to complainant down to
the time of the date of the alleged abandonment,
assaulted, ill-treated, used vile and indecent lan-
guage towards complainant and gave her meagie
support, if any, which conduct on the part of the
defendant finally culminated with the abandon-
ment complained of. By reason of said acts of mis-
conduct, which I find to be acts of extreme cruelty,
complainant was forced to separate herself from
defendant on the 23rd day of November, 1926, ever
since which time defendant has not cohabited or

31
Master’s Report.

lived with her and has never repented, nor has he
offered to affect a reconciliation or to support her
il compelled by order of this Honorable Court.
And I find and report that the reasons which
wsed or provoked the abandonment are: defend-
nt’s want of affection for complainant and a de-
upon his part to be freed from the bonds of

"l‘iinhll'\'.
And I find and report respecting the residence of
parties, that it is proved to my satisfaction

the complainant was a bona fide resident of

. State of New Jersey when this cause of action

se, and she has ever since continued to be a

na fide resident of this State down to the com-

ncement of this action, residing in Hoboken and
sey City, in the County of Hudson.

\;:;l [ find and report that one child was born

the marriage aforesaid, to wit: Helen Foote,

vears of age and who is now in the custody
the complainant.

‘\nd I find and report that no previous proceed-
os of any kind, nature or description have ever

n instituted by either against the other except

Is instant case.

\11 of which will more fully appear by the testi-
ony of the witnesses produced before me and the
exhibit offered in evidence and marked by me, and
which is annexed to this, my report, and returned
herewith.

And I do further report that I am of the opinion

at all the material facts charged in the bill are

e and that a decree for maintenance should be

ade for the cause of abandonment pursuant to
he prayer of the bill.

And I find and report that Eight dollars as a
weekly allowance is a reasonable sum to be al-
lowed to the complainant for the suitable support
mnd maintenance of the infant child of her mar-
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riage to the defendant, and that the complainant
should have the exclusive care and custodyv of said

child, Helen Foote, with the defendant’s right of

visitation at reasonable times until the further or-
der of the court, and that the defendant should be
required to give a bond to complainant in the sum
of $1,000 with surety or sureties as security for the
performance of any decree or order that may be
made herein. '
Respectfully submitted this 17th day of Febru-
ary, A. D. 1927,
ANTHONY P. LA PORTA,
Special Master.

(Depositions attached to Master’s Report omitted
by consent.)

Final Decree.

(Filed March 9, 1927)

IN CHANCERY OF NEW JERSEY.

Between
€
30 ANNA FOOTE,
Complainant, On Bill, Etec.

and .
Final Decree.

GEORGE IFOOTE,
Defendant.

This cause coming on to be heard in the pres-

2 0 ? 1 ‘ ] g i \ TOT i 1 1 * 2 ?

ence of Charles W. Stover, solicitor for and of

40 counsel with the complainant, no one appearing
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Final Decree.

. the defendant, Whereupon, and upon reading
the bill of complaint, proofs and the report of An-
hony P. La Porta, one of the special Masters of

the court to whom by a previous order made in

his cause it was referred to take depositions and
other evidence, and to report, together with his
opinion, thereon ; from all of which it now appears,
) the satisfaction of the Chancellor, that the com-
plainant Anna Foote, and the defendant George
Foote, were lawfully married on or about the 4th
day of April, 1920, and that the defendant, with-
ut any justifiable cause, abandons the complain-
and separates himself from her, and refuses
nd neglects to maintain and provide for her; and
hat the parties have their domicile in this State,
d the defendant was personally served with proc-

s in this State;

[t is thereupon on this 9th day of March, A. D.
nineteen hundred and twenty-seven, by his Honor,
idwin Robert Walker, Chancellor of the State of
New Jersey, ordered, adjudged and decreed, that
the defendant George Foote, do pay to the com-
Jainant Anna Foote, or to her solicitor, the an-
nual sum of Four Hundred and Sixteen ($416.00)
Dollars, payable in equal weekly installments;
that is to say, that within five (5) days after serv-
ice of a copy of this decree upon him, or his
solicitor, the sum of Eight ($8.00) Dollars each
mnd every week from the date of this Final Decree,

and until the further order of the court to the con-

rary ; being considered and deemed a suitable al-
lowance for the support and maintenance of the
omplainant’s child, Helen Foote, of the marriage
foresaid.

And it is further ordered, adjudged and decreed,

that a copy of this decree be served forthwith upon

he defendant, or his solicitor, and that within ten
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(10) days after said service, the defendant do give
bond to the said complainant in the sum of One
thousand ($1,000.00) Dollars, with sufficient surety
or securities, to be approved as to form and
security by Anthony P. La Porta, one of the Spe-
cial Masters of this court, for the punctual pay-
ments of the maintenance by this decree awarded
to be paid, at the time and in the manner in this
decree directed; and upon neglect or refusal of
said defendant to give said bond, within the time
so specified, or upon his default or that of his surety
or sureties to pay the said sum or sums when the
same shall fall due according to this decree, that
the complainant be at liberty to apply to this
court to award and issue process of sequestration,
or for such other process or order, as this court
may, under the circumstances, deem equitable and
just, and as may be consistent with the power and
authority of this court.

And it is further ordered, adjudged and decreed,
that the said defendant do further pay to the com-
plainant, or her solicitor, the costs of this entire
suit to be taxed, and also the sum of One hundred
Dollars, which is hereby adjudged and decreed to
be a reasonable counsel fee for the counsel of said
complainant; and that the said complainant do
have execution for said costs and counsel fee ac-
cording to the practice of this court.

And it is further ordered, adjudged and decreed,
that this decree from the date hereof, shall be a
lien upon the real and personal estate of the de-
fendant within this State.

And it is further ordered, adjudged and decreed,
that the said complainant have the exclusive care,
custody, education and control of the said Helen
Foote, child of the marriage aforesaid, and that
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the defendant have the right to visit said infant
child at any reasonable time upon reasonable no-
tice, until the further order of this court.

And it is further ordered, adjudged and decreed,
hat either party be at liberty to apply, upon a
future change of circumstances of the parties, for

variance or modification of this decree, touching
said maintenance and custody, as shall be just and
equitable.

Respectfully advised,

E. R. WALKER,
C.
Francis CHILD,
A. M.
A true copy.

Affidavit for Writ of Ne Exeat.
(Filed Jan. 15, 1927)

IN CHANCERY OF NEW JERSEY.

Between On Bill for
+N\T Inom .
ANNA FOOTE, Maintenance,
Potifti 7 :
Petitioner, ete.

and )
Affidavit for

FEORGE FOOTE, Writ Ne
Defendant. Exeat.

State of New Jersey,
2 LR
County of Hudson,

Anna Foote, of full age, being duly sworn ac-
cording to law on her oath deposes and says:
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Affidavit of Anna Foote

1. I am the petitioner in the above entitled eause.
and have commenced a suit in the Court of

Chancery for maintenance and support for myself

and child against my husband on January 13, 1927,
I am about to commence an action against my hus-
band for support and maintenance for the reason
that I was forced to leave him on November 23,
1926, because of his extreme cruelty and because I
feared for my personal safety. Ever since Novem-
ber 23, 1926, my husband has not supported me
or the child of our marriage. I have filed a bill
for maintenance so that the defendant may be
ordered and decreed to provide such suitable sup-
port and maintenance for myself and child and for
such relief as the nature of my case and the cir-
cumstances of myself and my husband render suit-
able and proper; and that my husband, who is the
defendant in this suit, may be compelled to give
reasonable security for such maintenance and al-
lowance and to pay the same from time to time
under the compulsory orders of this Honorable
Court and as provided by statute, and that my hus-
band, who is the defendant in this suit, may be
required to pay to me, as complainant, a proper
amount of eounsel fees, and that I may have such
further equity as to this Honorable Court shall
seem meet.

2. The said defendant, George Foote, has lately
threatened me that he would abandon me and leave
me without making any provision for my support
or the support of my child, and that he would leave
the State and take the first train and leave town.
He has reiterated this threat a number of times to
me during the month of November, 1926, when 1
was forced to leave him because 1 feared for my
personal safety. I have feared right along that my

3¢
{ fidavit of Anna Foote for Writ of Ne Ezeat.

husband would run away from me because of these

threats, and I have been so much in fear of this
[ was afraid to commence an action against

| 4
LIl

him for support. My husband told me on the oc-
casions which I just mentioned that if I ever

tarted a suit against him or started any trouble
hat he would take the first train out of town,
nd that I would never see him again.

. I verily believe that my husband intends to
quickly depart out of this State and the jurisdic-
on of this Honorable Court, and that if he is
uffered to do so my just claim for support and
maintenance for myself and child will be defeated.
\[y husband is at present working as a stevedore
for the North German Lloyd in Hoboken, New
Jersey, and earning between $25 and $35 per week,
all depending upon the overtime he puts in. Some-
imes he earns up to $40 and $45 weekly if he puts
n a lot of overtime. My husband has several stocks
in the Moose Club, the amount of which I do not
know. It would be a very easy thing for him to go
New York or any other State and obtain work
over there, and I believe it is his intention to do so
and, and that he will do so when he finds out that
have filed my suit in Trenton.

{. I, therefore, ask that a writ of ne exeat re-
publica be issued out of this Honorable Court, to
restrain my husband, who is the defendant in this

lit, from departing out of the jurisdiction of this

court.
ANNA FOOTE.

Sworn to and subscribed before me,
this 14th day of January, 1927.
Jos. S. PARRY,
Master in Chancery
of New Jersey.
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Order for Ne Exeat.
(Filed Jan. 16, 1927)

IN CHANCERY OF NEW JERSEY.

Between
ANNA FOOTE,

Complainant, [ On Petition, &c.

and ) Order for

ne exeat.
GEORGE F0OTE, 5

Defendant.

The complainant having filed her bill against the
defendant to be relieved touching the matters
therein contained, and now, upen reading the affi-
davit of Anna Foote whereby it satisfactorily ap-
pears that the said defendant designs quickly to
depart from this State:

[t is on this 15th day of January, 1927, on mo-
tion of the Solicitor of the Complainant, OR-
DERED, that a writ of ne exeat republica be
awarded against the said defendant until he shall
fully answer the Complainant’s Bill, and this court
shall make other order to the contrary; and the
said writ shall be endorsed in the sum of $500.00.

Respectfully advised,

. WALKER,
C
JOHN BENTLEY,
R 7
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Writ of Ne Exeat.

(Issued 1/15/27)
NEW JERSEY, to wit:

State of New Jersey to the Sheriff of the
County of Hudson, GREETING :

Whereas, it is represented to us, in our

Court of Chancery, before our

Seal] Chancellor, on the part of Anna
Foote, complainant, against George

Foote, defendant, that the said

Foote abandons Anna Foote, his wife, and

es and neglects to support and maintain her
nd the children of his marriage to her) and that
designs quickly to go into parts without the
te of New Jersey, as by oath, on that behalf
\de, appears, which tends to the great prejudice
1d damage of the said complainant: Therefore,
order to prevent this injustice, we hereby com-
nd you that you do, without delay, cause the

| defendant personally to come before you, and

oive sufficient bail or security in the sum of $500.00,

wwiul money of the United States, that he will not
0, o1 attempt to go, into parts without the said
te, without leave of cur said court; and in case
said defendant shall refuse to give such bail
security, then you are to commit him to the
mmon jail of your county, there to be kept in

.

fe custody until he shall do it of his own accord :

when you have taken such security, you are
thwith to make and return a certificate thereof
to our Chancellor, in our Court of Chancery, at
'renton, distinctly and plainly under your hand,
ogether with this writ.
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Bond on Ne Fzeat.

Witness, his Honor, Edwin Robert Walker,
Chancellor of our said State, at Trenton, the 15th
day of Jan., 1927. |

THOMAS BARBER,
Clerk.
CHARLES W. STOVER,
Solicitor.

Bond on Ne Exeat.

(Signed and delivered 1/18/27)

KNOW ALL MEN BY THESE PRESENTS,
that we, George Foote, 511 Garden Street, of the
City of Hoboken in the County of Hudson and
State of New Jersey, as principal, and Frank
Bartletta, 913 Hudson Street, of the City of
Hoboken in the County and State aforesaid, as
sureties, are held and firmly bound unto John J.
Coppinger, Sheriff of the County of Hudson,
New Jersey, in the sum of Five hundred Dollars
to be paid to the said John J. Coppinger, Sheriff
as aforesaid, or his assigns. IFor which payment
well and truly to be made, we bind ourselves, our,
and each of our heirs, executors and administra-
tors, jointly and severally, firmly by these presents.

Sealed with our seals and dated the 18th day ot
January, A. D., Nineteen Hundred and Twenty-
seven.

WHEREAS, the above bounden George Foote
has been arrested upon a writ of ne eweat issu-
ing out of and under the seal of the Court oi
Chancery of the State of New Jersey, in a certain
cause therein depending, wherein Anna Foote is
complainant and George Foote is defendant, and
is now in custody of the said Sheriff by virtue
thereof

41
Order to Show Cause on Surety Frank J.
Bartletta.

Now. the condition of this obligation is such,
that if the said George Foote shall cause his ap-
nearance to be entered in the said suit, and con-
tinue such appearance by a Solicitor of said Court
of Chancery, residing in the State of New Jersey;
and shall at all times render himself amenable to
the orders and process of said court pending such
suit and to such process as shall be issued to com-
nel the performance of the Final Decree therein,
and shall appear before said court, or any officer
hereof, when so required by the order of said court,
hen this obligation to be void; otherwise to re-

main in full force and virtue.

GEORGE M. FOOTE (L. 8.)
FRANK BARTLETTA (L. S.)

Sioned, Sealed and Delivered
in the Presence of

THOMAS ENRIGHT.

Order to Show Cause on Surety Frank
J. Bartletta, why Ne Exeat Bond
should not be forfeited.

(Filed April 9, 1927.)
[N CHANCERY OF NEW JERSLEY.

Between

Order to

ANNA FOOTE, <
Show Cause

Petitioner,
on Surety

Frank J.
Bartletta.

and
GEORGE FOOTE,
Defendant.

This matter coming on to be heard, and the

court having considered the petition and affidavits
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Order to Show Cause on Swrety Frank .J
Bartletta.

annexed hereto for forfeiture of the ne exeat bond
filed in the above cause.

[t is on this 6th day of April, 1927, ORDERED
that Frank Bartletta show cause on the 11th day
of April, 1927, at 10 A. M. at Chancery Chambers,
No. 1 Exchange Place, Jersey City, New Jersey,
why the ne exeat bond which the said Frank
Bartletta furnished in the above cause be not for-
feited, and why he should not be ordered to pay
the sum of Five hundred ($500.00) Dollars, the
amount of said bond into this court, or any lesser
sum decreed to be due by the Court of Chancery
and why the said Frank Bartletta should not
furnish an additional bond of One thousand
($1,000.00) Dollars required by the Final Decree
awarded in said cause, and why such other and
further relief should not be granted as may be just
in the premises.

It is further ordered that a certified copy of
the annexed petition and affidavits, and of this
order be served upon the defendant, George Foote,
and on Frank Bartletta on the date of this order,
which copies can be certified by Charles W. Stover,
Solicitor of the above petitioner.

Respectfully advised,

E. R. WALKER,
C.
JOHN BENTLEY,
Ve W,
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Petition for Forfeiture on Ne Exeat

Bond.
(Filed April 9, 1927)

IN CHANCERY OF NEW JERSLEY.

ANNA FoOTE,
Petitioner,

Petition for

Forfeiture on
and Ne Exeat

GEORGE FOOTE, Bond, ete.

Defendant.

'he petition of the above petitioner respectfully
ows that:

The above defendant was sued for mainte-
1ce, on the grounds of constructive desertion and
I due proceedings a writ of ne exeat was issued
ler which defendant was apprehended and
ested.
2. On or about January 18th, 1927, one Frank
artletta gave a bond in which it was stated that
and the principal George Foote were held and
mly bound unto John J. Coppinger, Sheriff of
County of Hudson, in the sum of Five hundred
$500.00) Dollars. Said bond was dated January
8, 1927, and sealed on that day and had the fol-
ing condition. “Now, the condition of this ob-
ion is such that if the said George Foote
1ld cause his appearance to be entered in the
id suit, and continue such appearance by a solici-
of said Court of Chancery, residing in the
State of New Jersey, and shall at all times render

himself amenable to the orders and process of said

40
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court pending such suit and to such process

shall be issued to compel the performance of the

Final Decree therein, and shall appear before said
court, or any officer thereof; when so required by
lh(‘) order of said court, then this obligation to be
void ; otherwise to remain in full force and virtue

3. After due proceedings, as will appear by the
files of this court on or about January 24th. ']!)"1’
the Court of Chancery ordered llmt" the (](*I'm_nrii.-
ant pay to Charles W. Stover, who was then solici-
tor for his wife, a counsel fee of Fifty ($50.00)
Dollars and the taxed bill of ]»(‘tili()'ll(*l"; costs
which amounted to $23.12, and also that he pay
his wife Eight ($8.00) Dollars each week um.?.i
further order of the court. On or about March
9th, 1927, the Court of Chancery made a final de-
cree in said cause and according to said final de-
cree it was ordered that the said defendant pay
to Charles W. Stover the sum of One hundred
($100.00) Dollars counsel fee together with the
taxed costs of the entire suit, and it was further
ordered by said final decree that the defendant
furnish a bond in the sum of -One thousand
($1,000.00) Dollars with sufficient surety or
sureties for the punctual payments of the ;Il:li]l'
tenance by said final decree awarded to be paid.

4. On March 21, 1927, a certified copy of the
order for the payment of alimony and counsel fees
and a certified copy of the final decree and of the
taxed bill of costs on the motion for alimony and
a certified copy of the taxed bill of costs (;11 the
final decree were served personally upon George
Foote. A written demand was also served upon
the said George Foote on the same day for the
sum of $215.16 which consisted of a balance of
$15.00 due on the counsel fee on the order for ali-
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y, the sum of $100.00 counsel fee awarded in
inal decree and the sum of $100.16 total taxed
ts of the entire suit. Since these papers were

erved upon the said George Foote the sum of

15.00 has only been paid by him leaving a total
lance of $200.16 and defendant has neglected to
the same or any part thereof. The defendant,
roe Foote, has also neglected to put up the re-
ired bond of One thousand ($1,000.00) Dollars
qired in said final decree as aforesaid.
. On March 22, 1927, a certified copy of the
ler for the payment of alimony and counsel fees
nd a certified copy of the final decree and of the

od bill of costs on the motion for alimony and
certified copy of the taxed bill of costs on the
decree were served personally upon Frank
tletta. A written demand was also served
on the said Frank Bartletta on the same day for
he sum of $210.16 which consisted of a balance of
10.00 due on the counsel fee on the order for ali-
ony, the sum of $100.00 counsel fee awarded in
final decree and the sum of $100.16 total taxed
osts on the entire suit. Since these papers were
rved upon the said Frank Bartletta, the sum of
.00 has only been paid by the defendant, George
‘wote, leaving a total balance of $200.16, and the
id Frank Bartletta has neglected to pay the same
any part thereof. The said Frank Jartletta
s also failed to see that the proper bond of
1.000.00 be furnished according to said final de-
. and has also failed to furnish the same him-

L.

6. Your petitioner therefore prays that an order
to show cause be granted why the bond of $500 of
rank Bartletta should not be forfeited and why
he should not be ordered to pay said sum of $500
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e —

In court as called for by said bond and for

of $500 in to court or any lesser sum which this

Honorable Court decree is due, and for an ’

oraer

requiring the said Frank Bartletta to furnish

l)l'()])(‘l'.

And your petitioner will ever pray, etc

CHARLES W. STOVER,

Solicitor for Petitioner & pro se.

IN CHANCERY OF NEW JERSEY.

Between
ANNA FooTE,
Petitioner,
and » Affidavit.
GEORGE FooTE,
Defendant.

State of New Jersey,
: , 0T I
County of Hudson,

oY

| o Y » 3 -
Charles W. Stover, of full age being duly sworn,

according to law on his oath deposes and says:

[ state that the above defendant was sued for

maintenance on the grounds of constructive de-
sertion and after due proceedings a writ of ne exeat
was issued under which defendant was appre-
hended and arrested.

an
order to be granted by the Court of Chancery re
quiring the said Frank Bartletta to pay said sum

- an
additional bond of $10,000.00 according to said
final decree and that such further order or decree
as the Chancellor shall think fit, reasonable and
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n or about January 18th, 1927, one Frank Bart-
oave a bond in which it was stated that he
the principal George Foote were held and

mly bound unto John J. Coppinger, Sheriff of

. County of Hudson, in the sum of Five hundred

500.00) Dollars. Said bond was dated January
1927, and sealed on that day and had the fol-
wine condition. “Now, the condition of this ob-
tion is such that if the said George Foote
uld cause his appearance to be entered in the

id suit, and continue such appearance by a solici-

or of said Court of Chancery, residing in the
ite of New Jersey, and shall at all times render
self amenable to the orders and process of said
urt pending such suit and to such process as
| be issued to compel the performance of the

al decree therein, and shall appear before said
urt, or any officer thereof; when so required by

s order of said court, then this obligation to be

id ; otherwise to remain in full force and virtue.

After due proceedings, as will appear by the files

this court on or about January 24th, 1927, the

urt of Chancery ordered that the defendant pay
o Charles W. Stover, who was then solicitor for
is wife, a counsel fee of Fifty ($50.00) Dollars
nd the taxed bill of petitioner’s costs which
amount to $23.12, and also that he pay his wife
light ($8.00) Dollars each week until further
rder of the court. On or about March 9th, 1927,
he Court of Chancery made a final decree in said
ause and according to said final decree it was
rdered that the said defendant pay to Charles W.
Stover the sum of One hundred ($100.00) Dollars
unsel fee together with the taxed costs of the
entire suit, and it was further ordered by said final
decree that the defendant furnish a bond in the
sum of One thousand ($1,000.00) Dollars with
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sufficient surety or sureties for the punctual pay-
ments of the maintenance by said final decree
awarded to be paid.

[ am informed and believe it to be true that on
March 21, 1927, a certified copy of the order for
the payment of alimony and counsel fees and a
certified copy of the final decree and of the taxed
bill of costs on the motion for alimony and a certi-
fied copy of the taxed bill of costs on the final de-
cree were served personally upon George Foote. 1
am also informed that a written demand was also
served upon the said George Foote on the same day
for the sum of $215.16 which consisted of a balance
of $15.00 due on the counsel fee on the order for
alimony, the sum of $100.00 counsel fee awarded in
the final decree and the sum of $100.16 total taxed
costs of the entire suit. Since these papers were
served upon the said George Foote the sum of
$15.00 has only been paid by him leaving a total
balance of $200.16 and defendant has neglected to
pay the same or any part thereof. The defendant,
George Foote, has also neglected to put up the re-
quired bond of One thousand ($1,000.00) Dollars
required in said final decree as aforesaid.

I am informed and believe it to be true that on
March 22 1927, a certified copy of the order for
the payment of alimony and counsel fees and a
certified copy of the final decree and of the taxed
bill of costs on the motion for alimony and a certi-
fied copy of the taxed bill of costs on the final de-
cree were served personally upon Frank Bartletta.
I am also informed that a written demand was also
served upon the said Frank Bartletta on the same
day for the sum of $210.16 which consisted of a
balance of $10.00 due on the counsel fee on the
order for alimony, the sum of $100.00 counsel fee
awarded in the final decree and the sum of $100.16
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{ fidarvit of Flizabeth Brenna

taxed costs on the entire suit.

n.

Since these

rs were served upon the said Frank Bartletta,

am of $10.00 has only been paid
ant, George Foote, leaving a total

by the de-
balance of

.16. and the said Frank Bartletta has neg-
. m =
d to pay the same or any part thereof. The

Frank Bartletta has also failed to
 bond of $1,000.00 be furnished ¢
final decree and has also failed to

himself.

see that the
wccording to
furnish the

CHARLES W. STOVER.

rn to and subseribed before me
1is 5th day of April, 1927,

JOSEPH (GREENBERG,

Attorney at Law,
of New Jersey.

IN CHANCERY OF NEW JE

ANNA FOOTE,
Petitioner,

RSEY.

and Affidavit.

GEORGE FOOTE,
Defendant.

tate of New Jersey, |
. 8. .
‘ounty of Hudson, j

[lizabeth Brennan, of full age,
orn, according to law on her oath

VS

being duly
deposes and

10
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On Monday, March 21st, 1927, 1 served upon
George Foote, the above defendant, personally,
certified copy of an Order forAlimony together with
a certified copy of the final decree in the above
cause. I also served upon the said George Foote,
personally, a certified copy of the taxed bill of costs
on the application for alimony and counsel fees,
and a certified copy of the taxed bill of costs on the
final decree together with a demand for the sum of
Two hundred fifteen Dollars and sixteen ($215.16)
Cents, requiring the said George Foote to pay the
same to Charles W. Stover. I explained to the said
George Foote the meaning of said papers when 1
served him with same and he thoroughly under-
stood them.

ELIZABETH BRENNAN.

Sworn to and subscribed before me
this 28th day of March, 1927.

NorMAN R. WYNNE,
Master in Chancery
of New Jersey.
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IN CHANCERY OF NEW JERSEY.

ANNA FOOTE,
Petitioner,
and Affidavit.

GEORGE FOOTE,
Defendant.

ite of New Jersey, | __
ity of Hudson,

Do T Y

lizabeth Brennan, of full age, being duly
n, according to law on her oath deposes and

On Tuesday, March 22nd, 1927, I served upon

ank Bartletta personally, a certified copy of an
ler for alimony together with a certified copy of

final decree in the above cause. I also served
n the said Frank Bartletta personally a certi-
d copy of the taxed bill of costs on the applica-
n for alimony and counsel fees, and a certified
ny of the taxed bill of costs on the final decree.

also served a demand upon the said Frank Bart-

ta to pay to Charles W. Stover the sum of Two

mdred ten Dollars and sixteen ($210.16) Cents,

amount due him on said orders of the court.
xplained to the said Frank Bartletta the mean-
of said papers when I served him with same

1

| he thoroughly understood them.
ELIZABETH BRENNAN.
vorn to and subscribed before me
this 28th day of March, 1927.
NORMAN R. WYNNE,
Master in Chancery
of New Jersey.
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Petitioner’s Costs on Application fop Complainant’s Costs.
Alimony. (Filed March 15, 1927)

(Filed Feb. 5, 1927) " N CHANCERY OF NEW JERSEY.

IN CHANCERY OF NEW JERSEY, "
ANNA FOOTE,
Complainant,
and Compl’t. Costs

Between
ANNA FooTE,

‘ ) : Petitioner’s
Complainant,

GEORGE FOOTE,

Costs on Defendant.
Application e
for Alimony, S.&C. Ch. Clk.

and

GEORGE FOOTE,
* » .)

Defendant. etaining fee for sol. 2.00

and eng, bill, 20 fol. 6.00

| and entering action

16
1.00 1.00

: . ; i : A ealine s 2 40
Drawing, engrossing and filing petition 5. .06 | g, eng. and sealing subp’a
Drawing, takg & filg. affdt to ditto S ‘ Filing do., and sheriff’s fees .50 50

; 1 | 7 Vel M b .t o)

Drawg. serving & filg. notice 4 Motion for interlocutory decree ’()

e b, ™ . . o

. . . . A 5 A 'O e).O
Motion for order for alimony 1. Argument fee on do. ()
\roument fee on do ‘ rawe., eng. & filg, decree, 6 fol and copy. ... e
4 = . ). d g 9
: ’ | tt el 1 o aster !‘).“()
Drawg., eng., and filg. order 4 fol. 5 ! unsel attending Master
Copy of Order A( Master’s Tees on report
Serving copy of order
Serving copy of costs 4 iling report and depositions
Drawing and engrossing costs MO v decree
3 : N o k A roTTT AN 111 1N ¢ TN O N "
Taxing and filing costs and copy _ Arg ipon final hearing, &«
L <0 ol llor on decree
18.80 : 9 (0 ray 2. and filg. decree 12 fol & copy. ..
OO .t e - .

'n1 " 1)1 0 1 'S :‘)v i -
Taxed at Twenty-three Dollars .50 i1l > proceedings, 34 fol
202 Dr o & eng., COSUS

b ! nd fil'g costs ¢ 0Py
and Twelve cents 1.80 [axing fil'g costs and cop;

~

28.30 2.55

(5 1 -4~

Livt)e)

$23.12
Feb. 5, 1921. 6.71
Seventy-seven wl

Thomas Barber, Clerk. 39.48

Four

$77.04
March 15, 1927.

Thomas Barber, Clerk.
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Opinion.
(Filed 6/17/27)

IN CHANCERY OF NEW JERSEY.

Between

ANNA FOOTE,
Petitioner, (

and Opinion,

GEORGE FoorTg,
Defendant.

June 10, 1927.

CHARLES W. STOVER, Isq., for Petitioner.
ANTHONY P.' LAPorTA, Esq., for Frank J. Bart-

letta, Surety.

BENTLEY, V. C.:

On motion to forfeit the penalty expressed in a
ne exeat bond.

The petitioner has secured a final decree for
alimony under the 26th Section of the Divorce Act,
and, at the time of initiating this motion, was en-
titled to arrearages of costs and counsel fee aggre-

gating $200.16. This sum is made up of taxed
costs amounting, the petitioner says, to ‘“the sum
of $100.16 total taxed costs of the entire suit” and
$100 counsel fee allowed in the final decree. In
the “$100.16 total taxed costs” there is included
an item of $23.12 which is costs allowed on a pre-
liminary motion. She has caused a petition to be
filed upon which there has been issued an order
to show cause, directed to the surety who was
joined in the defendant’s bond to compel him to
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osit with the Clerk, or pay to the petitioner, the
lty above referred to.
is known to everybody that, under the ancient
tice, such a writ required the giving of security
that the person named therein “will not go or
empt to go into parts beyond the seas” ete.
Dan. Ch. PL. and Pr., star page 2328. Now, by
e of rule 216, it is provided that, instead of
estraining the person who is to answer, within
the jurisdiction of the court, he may substitute as
condition of the bond to be given that he,
one other things, “shall at all times render him-
amenable to the orders and process of this
it pending the suit, and to such process as shall
issued to compel the performance of the final
therein, and shall appear before this court,
any officer thereof, when so required by the
or of this court.” (I have italicized, for the
upose of accentuating what it is intended to be
[t will be observed that three things are
ended to be accomplished by the section of the
that has been quoted. First, that the person
vainst whom the writ is awarded must obey any
lers or process before decree, and, secondly,
. decree has been entered, to obey any process
| to compel the performance thereof ; and,
tly, to appear before the court when so ordered.
ader the new form of bond (and that is the
m that was given in this case), it would seem
me that the surety would be liable in the amount
his bond for any failure by the husband to pay
ony pendente lite, or obey any other order.
after the entry of the decree he would only
liable in the event of the principal in the bond
ndering it impossible to execute the warrant of
commitment, if one should be allowed, to compel

compliance with the decree.

1SS11Ee(




40

56

O pinion.

When the new form of bond was authorized the
situation theretofore to be met was to keep the per-
son complained against within the power of tl
court, and that was accomplished by making him
give security that he would not depart beyond the
jurisdiction. In other words, it was intended to
make more certain the fact that the court could
exercise its power of punishment if the decree was
not obeyed. After decree, the present rule intends
that the court shall exercise its regular process to
compel performance if the person of whom obedi-
ence is demanded disobeys, but remains “amenable

to such process as shall be issued to com-
pel the performance of the final decree.” Not that
the surety shall be penalized. In all fairness, this
is all that should be required. 1 am unable to bring
to mind any practice in this court, except under
the writ of ne exeat, that requires a defendant, or
one in the position of a defendant, to give security
for the performance of a decree which may be made
against him. The actor may be required to provide
indemnity as a condition for the immediate relief
he seeks:; but he cannot secure the aid of the court
to force an adversary party to do likewise. Of
course, defendants may, and frequently do, volun-
teer to perform some such act which will make
some preliminary order, sought against them, un-
necessary. So, not only from a reading of the rule
itself but from a consideration of the necessities
of the case, it is my opinion that, after decree, a
bond given to the sheriff, pursuant to the directions
of the writ of ne exeat, may not be declared for-
feited for failure to pay permanent alimony or
counsel fee, where the husband remains amenabl
to the appropriate writ to enforce such payments.

Although many authorities have been collected
by respective counsel, I find none of them that 1S
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of much assistance in the case at bar. Ksiazek v.
Ksiazek, 89 N. J. Eq., 139, was a case in which
Vice-Chancellor Lane was dealing with an applica-
tion by sureties to surrender their principal and
to be discharged, and grew out of a bond condi-
tioned that their principal would not depart the
tate. In Schreiber v. Schreiber, 8 N. J. Eq., 303,
Vice-Chancellor Stevenson distinctly said, that he
understood a single point was involved and that
was, whether or not the simple practice of an order
to show cause based upon a petition was an ap-
nropriate proceeding in a proper case for declaring
a bond forfeited. The Court of Errors and Appeals
said that question was not before them in the same
ase on appeal. 86 N. J. Eq., 439. In Penny v.
Penny, 88 N. J. Eq., 160, the decision of Vice-
(‘hancellor Backes was in a case where the peti-
tioner, long after the award of the writ and at final
hearing, was unable to prove her petition as it was
framed when the bond was given, and then ma-
terially amended her cause by substituting the
charge of abandonment for that of extreme cruelty.
He decided :

That a material amendment to a cause of
action, upon which, as amended, the plaintiff
relies for judgment, without the consent of the
sureties, discharges the sureties, is uniformly
laid down in the text-books and the reports of

decisions.

All of the other authorities cited on behalf of the
etitioner are from other jurisdictions and I can-
not follow them, because of inability to be sure that

their practice is based upon the same foundation as

Ours.
[ do not consider Wauters v. Van Vorst, 28
N. J. Eq., 103, to be authority in any way favorable
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to the respondent. There, the Chancellor applied
the doctrine of mistake, where the condition of the

bond was more stringent than was required by the
terms of the order directing it to issue.

The only case with which I am familiar that is
at all in point with the question to be decided here
is the recent opinion by Vice-Chancellor Backes. in
Gasteiger v. Gasteiger, 136 Atl., 497. There, the
application was upon the defendant’s motion to
vacate a final decree or suspend its operation, and
to set aside a writ of ne exeat, and on an order to
show cause, granted to the petitioner, why the de-
fendant should not be adjudged guilty as of a con-
tempt for failing to pay alimony. While th
precise point involved here was not presented in
the case in hand, the Vice-Chancellor, after de
claring the defendant guilty, said that he would
direct a warrant to issue, and then used the follow-
ing language:

If he fails to submit to the writ committing
him for his contempt, proceedings may then
be taken to forfeit the bond, which will be
breached, according to its condition, upon his
failure to render himself amenable to such
process as shall be issued to compel the per-
formance of the final decree.

From this language it is apparent that the Vice-
Chancellor came to the same reading of the con-
dition required by the 216th rule that I hav
reached.

While I have indicated my views on the ques
tion presented to me and so earnestly argued by
counsel, there is a consideration not mentioned in
the briefs that renders it out of the question to dis-
charge the order to show cause. It will be recalled
that of the $200.16 counsel fees and costs remain-
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aid, $23.12 thereof represent the costs taxed

application for alimony pendente lite. This
nfi

mn order made “pending the suit,” the surety
teed that the defendant would render him-

mmenable thereto, and his principal having

in his duty there has been a breach of the
ion of the bond and the penal sum of $500

n mentioned must consequently be deposited

he Clerk to be disbursed under orders to be

» by the court.

(16164 ]




New Jersey Courtof Errorsand Appeals

Between
ANNA FOOTE,
20d 2
Respondent, [ On Appeal
and from the
GEORGE TOOTE, Court of
Defendant, | Chancery.
FRANK J. BARTLETTA,
Appellant.

BRIEF OF CHARLES W. STOVER,
SOLICITOR FOR AND OF COUNSEL
WITH ANNA FOOTE, RESPOND-
ENT.

Statement of Facts.

Counsel for appellant takes this appeal from an
order forfeiting the ne exeat bond made by the
Chancellor on the advice of Vice-Chancellor John
Bentley. Arguments were heard before his Honor,
Vice-Chancellor Bentley, in the Court of Chancery
on a rule to show cause in behalf of the respond-
ent, Anna Foote, by her solicitor, Charles W.
Stover, why a ne exeat bond given by the defend-
ant, George Foote, as principal and Frank J. Bart-
letta as surety (the appellant) on January 18,
1927, should not be forfeited. His Honor, Vice-
Chancellor Bentley, advised an order forfeiting
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said bond because of a breach of a condition of
said bond. The matters and things alleged in the
petition and affidavits for forfeiture of the bond
aforesaid are true and were conceded to be so by
the parties to this appeal. The defendant, (}c(n'c"i*
Foote, failed to pay the costs of suit and ('nnn;@]
ees totaling Two hundred dollars and sixteen
($200.16) Cents; he failed to obey the orders of
the court pending this suit; he failed to provide
an additional bond and concealed himself so that
service upon him requiring him to pay was made
almost impossible and because of said reasons. the
proceeding upon the order to show cause was n,mdu
against Frank Bartletta to compel the forfeiture
of said bond. The sole question involved is whether
or not any condition of the bond which is taken
from Chancery Rule No. 216 has been violated in
any particular instance which condition reads as
follows :

“Now the condition of this obligation is
such, that if the said George Foote shall cause
his appearance to be entered in the said suit.
and continue such appearance by a Snli-:-iim:
of said Court of Chancery, residing in the
State of New Jersey; AND SHALL ;\T ALL
TIMES RENDER HIMSELF AMENABLE
TO THE ORDERS AND PROCESS OF
SAID COURT PENDING SUCH SUIT and
to such process as shall be issued to compel
the performance of the Final Decree therein,
and shall appear before said court, or any
officer thereof, when so required by the 01'(161'
of said court, then this obligation to be void:
otherwise to remain in full force and virtue.”

3
Reply to Point 1,

The Chancellor had jurisdiction to
make the order appealed from.

The case of Schreiber v. Schreiber, 85 N. J. Eq.
P.., 303, Aff. 86 N. J. Eq. P., 437, holds that “a
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payment of the penalty of the default of the 1

exeat bond may be enforced from the surety in a
Court of Chancery by summary proceedings on an
order to show cause.” The court said in this case,
bottom of page 306, that ‘“when a party as surety
enters into this peculiar obligation on a ne exeat
hond in the Court of Chancery, he makes himself
a party to the suit for all purposes connected with
the use to which the bond is put for the purposes
of the suit.”

There are no authorities which hold that the
Sheriff and principal are proper parties to a pro-
ceeding on the forfeiture of a writ of ne exeat
bond. The bond given is a joint and several bond,
and therefore, either party can be proceeded
against. This is shown by that part of the bond

which reads as follows:

“¥or which payment well and truly to be
made, we bind ourselves, our, and each of our
heirs, executors and administrators, jointly
and severally, firmly by these presents.”

Even if there is merit in the argument made by
counsel for the bondsman to the effect that his
Honor the Chancellor had no jurisdiction to make
the order, COUNSEL FOR THE BONDSMAN
HAS AGREED WITH ME TO NOT URGE THIS
POINT BECAUSE IT DOES NOT GO TO THE
MERITS OF THE CASE. The reason for not
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urging this point is that at the hearing of the
order to show cause for forfeiture, counsel for the
bondsman had already agreed not to raise this
technical objection, which objection was only
placed in the brief by counsel for the lm1:<1~:n‘.;1;1
merely to find out what the law might be about
the same. COUNSEL FOR THE BONDSMAN IS
NOT URGING POINT ONE AND HAS SO
STIPULATED IN WRITING IN HIS BRIEF.

Reply to Point 2.

The facts alleged in the petition to

-

forfeit the me exeat bond are sufii-

cient in equity to show

the condition of the bond.

It is not necessary to set forth in the petition
to forfeit a ne exeat bond that the defendant failed
to appear when required by the order or process
of the Chancery Court, The petition, on its face,
shows a breach of the condition to pay the sum
of $23.12, taxed costs on the temporary order for
alimony, a balance of $10.00 due on counsel fees
on the order for alimony, a counsel fee of $100.00
awarded in the Final Decree and the total taxed
costs of the entire suit. The defendant also failed
to put up a new bond for $1,000. The defc ndant,
George Foote, was not at all times amenable to
the orders and process of the court. The defendant
has not always been available for service. No-
where does it appear in this proceeding that the
defendant was always available for service and
process and that he ever rendered himself amen-
able to the orders of this court.

It must be remembered that at the outset, said
yeorge Foote intended to run away from his wife
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and child and for this reason the writ of ne exeat
was advised by his Honor, Vice-Chancellor Bent-
ley. It can also be plainly seen that the defend-
ant concealed himself so that service could not be
made upon him, by the following affidavit.

State of New Jersey, |
County of Hudson,

NEL o
Nide o

Elizabeth Brennan, of full age, being duly sworn,

o to law upon her oath deposes and says:

During the months of March and April, 1927,

[ had occasion to try to serve George Foote with
an order for alimony and with other court papers.
At that time he was working for the North Ger-
man Lloyd. On one occasion, I spoke to Mr.
Neuendorf at Mr. Foote’s place of business, who
approached me concerning the said George Foote.
Mr. Neuendorf told me that George Foote was not
around there. On one occasion before this I at-
tempted to serve the said George Foote and the
said Mr. Neuendorf told me that if I wanted to,
[ could jump off the pier and try to find him. 1
knew at the time that the said George Foote must
be there because he was served that same day by

according

another man. Several times during these months,
[ went to the home of the said George Foote where
he was supposed to be living at No. 211 Garden
Street, Hoboken, New Jersey, and each time I went
there I received evasive answers from the lady of
the house. Finally after many unsuccessful at-
tempts, I was able to serve him on March 21, 1927,
with several papers.

Several times after this, 1 made several attempts
to serve said George Foote with other papers but
was unsuccessful since he, no doubt, concealed




himself from me and, therefore, other assistance
’as required.
ELIZABETH BRENNAN.
Sworn to and subscribed
before me this 2nd day of May, 1927.

THOMAS R. BRENNAN,
Notary Public of New Jersey.

Reply to Point 3.

The bond given in this case is more than an ap-
pearance bond. It provides that “the defendant
shall at all times render himself amenable to the
orders and process of said court pending such suit
and to such process as shall be issued to conipel
the performance of the Final Decree therein, and
shall appear before said court, etc.” The word
amenable means responsible for, accountable to
and if the bondsman (the appellant) in this case
is responsible for the orders of the court, he cer-
tainly must pay according to said orders if the de-
fendant has refused or neglected t pay.

The case of Ksiazek v. Ksiazek, cited in 89 N. J.
Eq. P., 139, holds that “sureties on a bond given
to secure release from arrest on a writ of ne exeat
bond may not surrender their principal and thus
secure exoneration.” If any bondsman on a writ
of ne exeat bond could surrender his principal at

any time he so desired and thus secure exonera-
tion, the bond would simply be an appearance bond
but since such surrender cannot be made, a writ
of ne exeat bond is more than an appearance bond.

In the case of Palmer v. Palmer, 84 N. J. Eq. P.,
550, his Honor Chancellor Walker said, “The writ

of ne exeat is in the nature of equitable bail and

—~
[

ordinarily issues upon an equitable claim of pe-
cuniarv nature in an amount certain, or to secure
the /;(/j»/mcnf of alimony to a wife.” . : )
[n the case of Penny v. Penny, 88 N. J. Eq. P,
160, although the surety bond of ne exeat \“\':1.\‘ m)'l’
forfeited in this case for the reason 1‘nz§l Hn; peti-
tioner substituted a new cause of action I(n-. (l‘f-
vorce for the old one, nevertheless the court inti-

1
|}

mated in this case that it would forfeit the bond
because of a default in the payment of the :;1.\;‘«(1
costs on an order for alimony. If it were not for
the fact that this default did not occur until after
the bondsman was released, the court \\'(.)11}(1 hu\'.(%
forfeited said bond. On page 16} of thas ("(1,\'(’, ot
clearly appears that the court’s only reason for not
forfeiting the bond for the default of the [)(l,l‘/;:'!(‘,‘.'f
of the /u".rw/ costs was because said defawlt did not
occur until after the bondsman was released. ’

[n the case of Schreiber v. Schreiber, 85 N. J.
Eq. P., 303, his Honor, \'i(‘v—('hzn)(;el‘;ul'.m ";vn»‘«.m,
distinctly said that he understood a single point
was in\';ﬁ\:vd, and that was, whether or not the
simple prm'ti’('o of an order to ..\'h‘m'; cause .h;l:\x.*fl
upon a petition was an appropriate proceeding ]1::

a proper case for declaring a bond forfeited.
this case the penalty was enforced by a summary
LD Ay 1 < s ‘

: Ao how cause whv the
proceeding on an order to show cause why U

» » o Thia cacpn nwwever

bond should not be forfeited. This case, however,
2 1 3

cannot be cited for authority for the fact that the

vadiil

. g ; 11d he forfeited since it only
bond in this case should be 1 ited sit L A
1

. : * nrocedure. The condi-
determines the question 01 proceaure. 1He COL

of the lmi;.(i was entirely different in. ?hu
Schreiber case and grew out of a bond condition
that a principal would not depart the Sl;:{(u '

In the case of Elliot v. Elliot, 36 A., 9.)!.‘ cited
bv the bondsman in this case (which case 18 not
officially reported), the court forfeited the bond
because it appeared that said bond was breached,
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in that the defendant left the State. The bond
given in this case was a more drastic bond, in that
there was also a condition in said bond which re-
quired the defendant to remain within the juris-
diction of the court. The defendant, however, left
the jurisdiction.

The case of Wauters v. Van Vorst, 28 N. J. Eq.
P., 103, is not in point (cited by counsel for the
appellant). His Honor, the Chancellor, applied
the doctrine of mistake where the condition of the
bond was more stringent than was required by the
terms of the order directing it to issue.

Reply to Point 4.

There can be no question that an unreasonable
length of time had lapsed from the signing of the
final decree. An examin: tion of the proceedings
in this case will disclose that the final decree was
ntered on March 9, 1927, and that these proceed-
ings against the ne exeat bond for forfeiture were
Instituted on April 6, 1927, less than a month after
the entry of the final decree so there can be no
question as to an unreasonable delay. The ques-
tion of reasonable time was not even raised at the
time of the iw;:i'in;; by counsel for the appellant,
and even if such question was raised, the order to
show cause in this case was certainly prosecuted
within a reasonable length of time,

The early English practice seems to have enter-
tained proceedings for torfeiture of ne exeat bonds
where the defendant was guilty of violating the
orders of the court. In the early English case of
Utten v. Utten, 1 Merivale Report, page 51, there
was a forfeiture of the bond of the surety. In this
case there was a request made on behalf of coun-
sel for the surety that he be discharged on ntering

into recognizance to abide the event of the courts.

9

“Sir Samuel Romilly in reply, observed that al-
though a party was sometimes allowed to give se-

: : . e is can be
curity to abide the event of a cause, this car

only done in respect to a private transaction, no/‘
where he had been gwilty of violating an order of
the court.” .
There are many other foreign decisions which
can be submitted from other States but since their
practice and procedure might not be ]’;ls(l‘l,ll}v\{‘ll
the same foundation as ours of the State of New

Jersey, it would be useless to cite the same.

Conclusion.

For the reasons above outlined, the surety .\'h(m'ln]
not be given the privilege of surrendering ii‘u,- prin-
cipal before the bond is forfeited. Since lm;* case
of Ksiazek v. Ksiazek, 89 N. J. Iq. P., 139, to-
gether with the other cases mentioned did not per-
mit the surrender of the principal on the ne exeat
bond and since the bond is not discharged by the
entry of the final decree or even if the (Eui'vnd.x.nl
>i:1»1£1(1 be in custody for failure to comply with
the final decree, said bond should be forfeited. T}'i(‘
defendant in this case is not in custody for fail-
ure to pay according to the orders of the ('()I‘H'l.
He has not rendered himself amenable to the orders
of this court, both the orders pendente lite and
the orders in the final decree and, therefore, the

; the bondsman, Frank J. Bartletta,

bond qgiven /-"[,

should be forfeited and the order appealed from

should be affirmed with costs.
2 \ h -|‘ )
Respectfully submitted,

CHARLES W. STOVER,
Solicitor for and of Counsel
with Anna Foote, Respondent.
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Statement of Facts.

Briefly, this is an appeal from an order forfeiting
an Ne Exeat Bond made by the Chancellor on the
advice of Vice Chancellor John Bentley. The mat-
ter came up before Vice Chancellor Bentley in the
Court of Chancery on a Rule to Show Cause in be-
half of the respondent, Anna Foote, by her solici-
tor, Charles W. Stover why a Ne Exeat Bond given
by the defendant, George Foote, as principal and
Frank J. Bartletta, as surety (the appellant), to
the Sheriff of Hudson County on the 18th day of




January, 1927 should not be forfeited and the pen-
alty of the bond in the sum of $500.00 paid into
court. The matters and things alleged in the peti-
tion for the forfeiture of the bond aforesaid are
true and conceded to be so by the parties to this

appeal. The condition of the bond which is taken

verbatim from Chancery Rule No. 216 is as follows:

“Now the condition of this obligation is such,
that if the said George Foote shall cause his
appearance to be entered in the said suit, and
continue such appearance by a Solicitor of said
Court of Chancery, residing in the State of
New Jersey; AND SHALL AT ALL TIMES
RENDER HIMSELF AMENABLE TO THE
ORDERS AND PROCESS OF SAID COURT
PENDING SUCH SUIT and to such process
as shall be issued to compel the performance
of the Final Decree therein, and shall appear
before said Court, or any officer thereof, when
so required by the order of said Court, then
this obligation to be void ; otherwise to remain
in full force and virtue.”

Anna Foote, the respondent, alleged and assigned
as a reason why the Ne Exeat Bond should be de-
clared forfeited, the fact that the defendant, George
oote, has not paid to her the taxed bills of costs
and her counsel fees in pursuance to the order made
in her favor for alimony, counsel fee and costs pen-
dente lite, and a final decree on her bill for main-
tenance ; because of that fact she now contends that
the surety, Frank J. Bartletta, appellant, under and
by virtue of the condition of the bond aforesaid
became liable and responsible for the alleged for-
feiture.

Questions Involved.

1. Did the Chancellor have jurisdiction to make
said order forfeiting the Ne Exeat Bond?

2. Are the facts alleged in the petition to forfeit

the Ne Exeat Bond sufficient in law or equity to
show a breach of the condition of the bond?

3. Did the court err in holding that the defend-
ant, George Foote, was not amenable to the orders
of the court under the facts alleged on the petition
to forfeit the Ne Exeat Bond?

4, Did the court err in refusing to dismiss the
petition and order to show cause why the Ne Exeat
Bond should not be forfeited, as alleging facts in-
sufficient in law or equity to show a breach of the
condition in the Ne Exeat Bond?

~

5. Did the court err in holding that the non-pay-
ment of $23.12 which were the costs taxed on the
application for alimony pendente lite constituted a
bredch of condition of the Ne Exeat Bond?

6. Did the court err in holding that the Ne Exeat
Bond is ‘still'in full force and effect although there
is a final decree for maintenance which required
the defendant, George Foote, to furnish another
bond in the sum of $1,000.00?

POINT 1.

The Chancellor had no jurisdiction
to make the Order Appealed From.

The Ne Exeat Bond was made to the Sheriff of
Hudson County. No assignment appears to have
been made to respondent, Anna Foote; however
proceedings were instituted to forfeit the Ne Exeat
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\ 0 Writ of ne exeat shall he granted, unless
szltl.sl‘;l('lmg\' proof be made that the (/(’f('m/r////'
i/(‘.\'l//l!.\' quickly to depart from this state: and
if granted, the Chancellor, a vice chanecellor.
or an injunction master, shall direct to be in-
dorsed thereon the sum in which the party
shall give bond, with satisfactory surety or
sureties. (P. L. 1902, p. 512.)” .

THE WRIT OF NE EXEAT [S ALSO REGU-
LATED BY CHANCERY vULE NUMBER 216
WHICH ALSO PRESCRIBES THE FORM OF
BOND REQUIRED ON THE DISCHARGE OF
WRIT.

Chancery Rule No. 216 which was promulgated
(Dec. 23rd, I871) by Chancellor Z;lhl'i.\'ki(; and
adopted by Chancellor Walker without any modi-
fication provides as follows : .

“When a defendant shall be arrested on a
writ of ne exeat, the sheriff may, in liew of the
bond heretofore used and re quared, take a ./m/u/
in the sum endorsed on the writ, with sureties
as required by law (with condition that the
defendant shall cause his appearance by a
solicitor of this court, residing in the .\'/r.//c*;
and shall at all times render himself amenable
to the orders and process of this court pending
the swit, and to such process as shall be issued
to compel the performance of the final decree
therein, and shall appear before this court. or
any officer thereof, when so required by the
order of this court).”

THE PRACTICE AND PROCEDURE ON NE
EXEAT (IMPORTANT).

m .
['he practice and procedure for the discharge of
a writ of ne exeat is nicely summarized hy Mr.

Justice Harlan in Griswold v. Hazard, 141 U. S.,
260, 281, as follows:

“A party arrested upon ne ereat may obtain
the discharge of the writ, upon motion or peti-
tion, and after notice, and according to some
authorities, ‘it is a matter of course to order
the ne exeat to be discharged, upon the de-
fendant’s giving security to answer the com-
plainant’s bill, and render himself amenable
to the process of the court pending the litiga-

tion, and to such process as may be issued to

compel a performance of the final decree. * * *
Or where the defendant cannot procure such
security as will satisfy the sheriff, or if he
wishes to leave the State before the termina-
tion of the suit, he may apply to the court to
discharge the ne exeat upon his giving proper
security to answer and be amenable to process.
And upon such application, the court will take
such security as it may deem sufficient, and
will discharge the sheriff from liability.” Cit-
ing 2 Barb. Ch. Pr., 655, 656 ; Mitchel v. Bunch,
2 Paige, 606, 621; Brayton v. Smith, 6 Paige,
{R9, 491 : McNamara v. Dwyer, 7 Paige, 239,
244 : See also Jacob’s Law Dict. title Ne Exeat
Reono : Johnson v. Clendenin, 5 Gill & J., 463,
{81 (Md.).

THE WRIT OF NE EXEAT IS A MESNE

PROCESS.

The writ of Ne Exeat is purely an equitable
remedy in the nature of bail at common law. In
Adams v. Whitcomb, 46 Vt., 708, the nature of the
writ was described as follows:

“The writ of ne exeat, as at present used in
this country, is a mesne process, issuing from
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the Court of Chancery, to hold a party to
equitable bail, that he may not depart f’mm
the realm or the jurisdiction of the court, but
be present with his body to answer any decree
which the Court of Chancery may m;x!\:(* in the
case against him, and commanding the arrest
and imprisonment of the defendant, if he or
she fails to furnish such bail.”

his quotation was also made by Vice Chancellor
Howell in Greisner v. Greisner, 86 N. J. E.. 76. 97
A. 287, 289, e

THE PURPOSE OF THE WRIT OF NE
EXEAT IS 70 SECURE MERELY THE PRES-
ENCE OF THE DEFENDANT IN COURT.

Shipman on Fquity Pleading, page 128, under
Section 72, says, among other ihin;;x: that the wrii
was to secure the presence of the defendant and
commented upon the subject as follows :

“The writ of ne ezxeat regno has been sug-
gested as having probably originated in s 11‘('-
sire to prevent a subject of the King of
England from leaving the kingdom \\']l('l; 111;'
king wished to secure control over his person,
and seems, as a matter of practice, to have
been at first chiefly used for political purposes.
Later it was used by the Court of Chancery,
In private cases, in order to secure the /u't.x-
ence of the defendant when sued in that court
upon an equitable right, and whose departure
from the jurisdiction was apprehended, so that
it was in fact nothing more than a means of
procuring equitable bail. Fetter Eq., 200;
Dunham v. Jackson. 1 Paige (N. Y.), 629:
Johnson v. Clendenin, 5 Gill & J. (Md.), 463;

9

Bonesteel v. Bonesteel, 28 Wis., 245: Cable &
Alvord, 27 Ohio St., 654, 666; Gresham v.

Petersen, 25 Ark., 377.”

THE OBJECT AND DESIGN OF THE WRIT
OF NE EXEAT IS TO HOLD A PARTY
AMENABLE TO JUSTICE. THE SURETY IS
ONLY LIABLE IN CASE OF THE PARTY’S
NON-APPEARANCE.

The court in Johnson v. Clendenin, 5 Gill &
Johnson Reports, 463 (Md.), cited with approval
50

in Dunsmore v. Bankers Surety Co., 206 Mass., 23,

and Griswold v. Hazard, 141 U. S., 260, 281, said:

“What is the object and design of the writ
of ne exeat, as used by the courts of chancery
in the exercise of their equity jurisdiction, it
is to hold the party amenable to justice, and to
render him personally responsible for the per-

formance of their orders and decrees.”

WITH RESPECT TO THE SURETY’S LIA-
BILITY UNDER A NE EXEAT BOND THE
COURT SAID, IN THE CASE OF JOHNSON v.
CLENDENIN, SUPRA:

“The obligations devolved upon the sureties
entering into the bond, bear a close resem-
duties and responsibilities of a
The bail assume upon

he

blance to t
bail at common law.

themselves the obligation, that their principal

shall pay the debt or be personally amenable
of the court. And the
exeat bond undertake that

to the final process
sureties i the ne
the defendant shall be personally responsible
for the performance of the orders and decrees

of the court. To this extent they become an-
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swerable, and when this duty has been fulfilled
their ehgagements, under their bond are at an
end.”

ORDER AND PROCESS ARE INTER-
CHANGEABLE WORDS,.

In the case of Gondas v. Gondas, 98 N. J. E 107
. e ‘ 8 AN » @) 5 dog .
34 A., 615, Chancellor W alker said :

‘ “Process is writ, warrant. subpoena, or other
.fnrm:nl writing issued by authority of law, and
Is means of compelling defendant to appear in
court, and need not necessarily be subpoena or
other writ, but may be ‘order’ or notice.”

THE FORM OF THE CONDITION OF THE
BOND USED IN THE CASE SUB JUDICE
APPEARS TO HAVE BEEN COPIED FROM
KENTUCKY PENAL STATUTE.

.'l‘hv phrase that, “he shall at all times render
himself amenable to the orders and process of the
court” was the language used in a bail bond to
answer for criminal offenses. So we have the case
of Miller v. Commonwealth, 62 Ky., 14, 17, which
says:

“Section 77, Criminal Code, only requires
that the recognizance shall be substantially as
in the form prescribed therein. One of the
stipulations in this form is ‘to answer said
charge, and (shall at all times render himself
amenable to the orders and process of said
court in the prosecution of said case’).”

“The undertaking in this recognizance is to
appear and ‘answer the charge of murder for

1

which he stands indicted, and thai he render

1L

himself obedient to the orders and process of
this court.” The words ‘shall at all times,” are
left out, and the word ‘obedient’ is used for
‘amenable,” but these are not technical words
which have a peculiar legal signification.”

“Obedient, is to be ‘submissive to authority
yvielding compliance with commands, orders,
or injunctions: performing what is required,
or obstaining from what is forbid.””

“Amenable, is to be ‘liable to answer, respon-
sible: answerable; liable to be called to ac-
count.””’

“These words are of such similar import
that either might be used with propriety to

express the same thing.”

A BOND GIVEN IN THE WORDS AND LAN-
GUAGE OF CHANCERY RULE 216 IS CON-

STRUED TO BE A MERE APPEARANCE
BOND BY U. S. SUP. COURT.

In Griswold v. Hazard, 141 U. S., 260, the court
held that a writ of ne exeat could be discharged on

the giving of an appearance bond ; and that as long
as the parties so intended, an unintended perform-
ance bond given under a mistake would not be

enforced (at p. 282), the court said:

“Ags. therefore, Durant could have filed his
answer, and conformably to the general rule,
have obtained a discharge of the writ upon giv-
ing bond with surety, that he would be amen-
able to the orders and process of the court; as
he could not, consistently with his engage-
ments. remain in Rhode Island long enough to
have an answer prepared, and to move for the
discharge of the writ, upon sufficient bond to
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be by him given: and as Hazard and his coun-
sel expressed a desire that Durant should not
be held in custody over Sunday,—what more
natural and equitable than that the parties
should, by consent, bring about that which
Durant must have understood from Bradley
that he could accomplish, through the orders
of the court, namely have a bond executed with
surety compelling his presence in the Ntate
when required by the orders of the court, or
subjecting his sureties to personal Liability if
he did not render himself amenable to its
process.”

Then again (at p. 283) :

“We are of opinion that although the condi-
tion of the bond in question was that Durant
should ‘abide and perform the orders and de-
crees’ of the court in the suit in which it was
given, all the parties, according to the decided
preponderance of evidence, intended it, at the
time, as an instrument binding the sureties
for (the appearance) of the principal so as to
be amenable to the process and decrees of the
court, upon default in which, and not before,
were they to be liable to pay the penalty.”

IT APPEARS THAT A NE EXEAT BOND
GIVEN IN THE WORDS AND FORM PRE-
SCRIBED BY RULE 216 OF THE CHANCERY
ACT HAS BEEN CONSTRUED BY THE FELLI-
OTT CASE BY VICE CHANCELLOR REID.

In the Elliott case reported in 36 A., 951, 952
(not officially reported), the principal on the ne
exeat bond had fled from f{he jurisdiction of the

13

- : Gn Al e
court. Vice Chancellor Rerd (at p. 952), speak
ing of the Ne Exeat Bond said:

“Now the ne exeat bond is not that he will
pay, but it is that he shall render hims.vll'
2lll'l’(‘|l:ll)|(‘ to the process of the court which
may issue to compel him to pay, * * * I Ihink
it .;lll'[i('i('nll‘\' appears that the defendant left
the state for the purpose of avoiding service,
or, if served, refused to appear in response to
the rule to show cause, and purposely Kkept
himself beyond the reach of this court, and
so did not render himself amenable to its

process.”

In the Elliott case, supra the court held, among
other thines. that the condition in the ne exeat
0 o 1« . ‘ -

bond was breached because the defendant aban

doned the state.

A BOND UNDER RULE 216 HAS A\L\\;\YS
BEEN REGARDED AS A MERE APPEAR-
ANCE BOND.

y 7 Fnsaal R N r
In the case of Wauters v. Van Vorst, 28 N. J. K.,
103, 106, 107, the court distinguished a mere ap-

pearance bond with one to appear and “answer.

: PR e
[t considered Chancery Rule 216 (then Rule 187)
and held that the phrase “amenable to” should

have been used instead of the word “answer” to
create a mere appearance bond. Then the court

said (at p. 207):

“The defendant in this case appears, by the
evidence, to have come to an account with ll.w
complainants in the cause pending I]l(“ suit,
and the result was a Fiwnal Decree for an
amount fixed by consent as the amount due
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from him on such account. He has tendered
himself amenable to any order which may be
made in the cause. It does not appear that
he has as yet failed to appear when required
to answer any order in the cause. When he
does so the bond will be forfeited. Until then.,
it will not. The petition will be dismissed, buf
without costs.” |

In this case the petitioner contended that the
condition of the bond was broken because the de-
fendant failed to pay the pecuniary amount pro-
vided for in the Fnal Decree which he was ordered
to pay.

No forfeiture can be declared of the bond in
question unless the defendant principal becomes a
fugitive and thereby unamenable to the orders and
decree of the court.

The celebrated case of Schreiber v. Schreiber. 85
N. J. E., 303; 96 A., 85; aff. 86 N. J. E., 437: 99
A., 117, seems to confirm the above. The court
below said:

“The ne exeat bond simply insures a certain
course of conduct by the defendant, the prin-
cipal of the bond, with reference to the juris-
diction of the court over his person, and if this
conduct is not pursued there is a breach in for-
feiture and the principal and surety are alike
liable on the Bond.”

The court in the Schreiber case, supra, ordered
the Bond forfeited and the penalty of the Bond
paid into court for no reason other than the fact
that the defendant fled from the jurisdiction of the
court and was a fugitive from justice. Vice Chan-
cellor Fallon who appeared in that case in the Ap-
pellate Court, has a copy of the printed state of
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case and it appears in the petition to forfeit the
Ne Exeat Bond in the state of case of the Schreiber

case, paragraph 5, as follows:

“That the said defendant Charles Schreiber
failed to appear at the time and place men-
tioned in said order, ete.”

and that therefore, the condition contained in the
Ne Exeat Bond was broken, he not being amenable
to the orders or process of the court.

A RULE BOND UNDER THE CHANCERY
RULE 216 WAS AGAIN CONSTRUED BY
VICE CHANCELLOR BACKES IN GASTEI-
GER V. GASTEIGER, 136 A., 497 (not yet offi-
cially reported).

The defendant applied, among other things, to
set aside the writ of ne exeat or discharge the bail.
While the petitioner moved to have the defendant
adjudged in contempt of court for being in the
arrears for alimony. The court found that the de-
fendant had contemmed the order of the court and

sald (at p. 498) :

“If he fails to submit to the writ committing
him for his contempt, proceedings then may be
taken to forfeit the bond, which will be
breached, according to its condition, upon his
failure to render himself amenable to such

process as shall be issued to compel the per-

formance of the final decree.”
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POINT 4.

The court erred in holding that the
ne exeat bond is still in full force and
efiect although there is a final decree
for maintenance which required the
defendant, George Foote, to furnisl

another bond in the sum of $1,000.00

The court should have ordered the bond can-
celled and should have dismissed the petition on
rule to show cause to forfeit the ne exeat bond.
because it had expired by operation of law.

A NE EXEAT BOND UNDER CHANCERY
RULE 216 LAPSES AFTER REASONABLE
TIME FROM THE SIGNING OF THE FINAL
DECREE.

rnn - —
['he court in People v. Sochet, 72 Colo.. 531. 212

Pac., 832, 834, while considering the liability of a
surety under a ne exeat bond. which contained a
condition similar to the one provided for in Rule
216 of our Chancery Rules held that the ne exeat
bond is effective only during the pendency of the
action and a reasonable time thereafter for enforc-
ing final judgment, the court said:

“The provision that he would render him-
self amenable to the orders and processes of the
court must be construed as applying only to
orders and processes entered and issued prior
to final judgment. The provision that he
would render himself amenable ‘to sucl proc-
esses as shall be issued to compel the perform:-
ance of the final decree’ must be construed as
extending only to such time after the entry
thereof as would enable plaintiff, proceeding
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with reasonable diligence, to procure its en-
forcement.”

“All these things the defendant did. He re-
mained within the jurisdiction until final judg-
ment. He made payments exceeding those
required prior to final judgment. He remained
within the jurisdiction of the court more than
one year thereafter, giving plaintiff ample op-
portunity to enforce, by execution or proceed-
ings in contempt, every order in her favor
which the court had jurisdiction to enter.”

To the same effect as the Colorado case, we have
the famous Maryland case cited below holding
likewise that the life of a ne exeat bond dies after
a reasonable time after the signing of the final
decree.

The full opinion in Johnson v. Clendenin, 5 Gill
& Johnson’s Reports, 463 (Md.), cited with ap-
proval in Dunsmore v. Bankers’ Surety Co., 206
Mass., 23, 91 N. E., 907, 908, and also in Griswold
v. Hazard, 141 U. S., 260, the court said:

“This is an appeal from an order of Har-
ford County Court, acting as a court of equity,
by which the bond of the appellees was ordered
to be cancelled so far as related to them, in
their capacity of sureties, for a certain Nathan
Walton, who had been taken under a writ of
ne exeat, issued against him, in a suit of the
appellant against him in said court. By the
final decree of the court in the said cause, the
defendant, Walton, was ordered to bring into
court the sum of money therein mentioned, on
or before a certain time specified in said
decree.”

“Walton having failed to comply with this
judicial mandate of the court, process of at-
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tac R ; .
hment was issued agninst him, by virtue of

which he arrested. brought into court. and on
the application of the complainant, committed
1»;\' lln order of the court to the custody of the
.\--;f-r-m. to be safely kept till he complied with
sald decree. While in the custody of /‘/u* sheriff
he effected his escape from in//)/‘i.\'('mnu‘nf. ;H-l-tl‘
the question which this case presents for ad-
judication is, whether the decree of Harford
('()'llnl.\' Court was correct, according to the
principles of equity in discharging l]n; sureties
from their responsibility, under l.hv above cir-
cumstances? To determine this question, it is
only necessary to consider, what is the object
and design of the writ of ne exeat, as 11&(1(1 by

courts of chancery in the exercise of their
equity jurisdiction. It is to hold the party
amenable to justice, and to render him per-

sonally responsible for the performance of
thewr orders and decrees. The (:]”i‘l’;lli()]ls‘ 11(;-
volved upon the sureties entering into the
bond, bear a close resemblance to the duties
and responsibilities of bail, at common law.
The bail assume upon themselves the obliga-
tion, that their principal shall pay the debt,
or be personally amenable to the final process
of the court; and the sureties in the ne ereat
bond wundertake, that the defendant shall be
personally responsible for the performance of
the orders and decrees of the r()l(-)'/. To //11'.‘\'
extent they become answerable, and when this
duty has been fulfilled, their engagements,
under their bond, are at an end.” o |

“That this is a correct view of their respon-
sibility appears from the following case, in 1
Dickens, 95, which is so strikingly similar in
all its features, to the present case, that we
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think it proper to incorporate the whole of it
into this opinion. The case was as follows:
‘The plaintiff having sued out a writ of
ne exeat regno, against the defendant, he en-
tered into a bond with two sureties, for his
not departing the kingdom. The cause was
afterwards heard, and there was a decree
against the defendant for the same matter, for
which the writ of ne exeat issued. The de-
fendant being in contempt, and in custody for
not performing the decree, the sureties ap-
plied, and obtained an order, that they should
be discharged, and the bond, as to them, can-
celled.””

“It is true that in the case referred to, the
defendant was in custody for not performing
the decree at the time the sureties obtained the
order, that they should be discharged, and
their bond cancelled, but the principle of the
decision shows in the clearest light, the extent
of their liability and establishes beyond con-
troversy, that so soon as the defendant is in
custody under the final decree, their bond has
performed its office, and their responsibility
under it is at an end. If such be the legal
effect and operation of the commitment of the

defendant to the custody of the sheriff, for

a contempt in not performing the decree, it is
conceived that his sureties are not responsible
for his subsequent escape from the sheriff, who
is an officer of the law, and whose duty it was
to keep him in confinement.”

«“We therefore think, that the decision of the
court in this case was correct, and that the
order appealed from ought to be affirmed.”

The case of Ksiazek V. Ksiazek, 89 N. J. E., 139,

104 A.. 315, supports the view although by way of
dictum seems to be in conflict with the above case.
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COURTS OF EQUITY AS WELL AS OF LAW
STRICTLY CONSTRUE NE EXEAT BONDS,

Vice Chancellor Backes in Penny v. Penny, S8
N. J. E,, 160, 102 A., 257 at page 258 describes the

ne exeat bond as follows:

“The surety’s undertaking was that if the
petitioner sustained her charges of extreme
cruelty, as laid in the original petition and
thereon a divorce was granted with permanent
alimony as an incident, he would respond if
the defendant failed to submit himself to pro-
ceedings to enforce the decree and there his
engagement ended.”

Conclusion.

For the reasons herein stated the petition and
rule to show cause should have been dismissed and
the bond should have been held to be a mere ap-
pearance bond with the right of the surety to sur-
render the principal before breach.

WHEREFORE it is urged that the order appealed
from should be reversed, and set aside.

ANTHONY P. LAPORTA,
Solicitor for and of Counsel with
Frank J. Bartletta, Surety
Appellant.






