PAROLE

10A:71-3.10

Case Notes

Material arising out of parole hearings was not subject to disclosure
under right-to-know law. Home News Pub. Co. v. State, 224 N.J.Super.
7,539 A.2d 736 (A.D.1988).

Statute and N.J.A.C. 10A:71-2.1 established a confidentiality excep-
tion to parole record disclosure sufficiently protective of a prisoner’s
interest; documents in parole file administratively removed from pris-
oner’s copy must be identified confidential and the reason for nondis-
closure noted in the Parole Board’s file; denial of parole found
sufficiently supported by information openly before the Board without
any suggestion that materials withheld for confidentiality reasons played
a substantial role. Thompson v. New Jersey State Parole Bd., 210
N.J.Super. 107, 509 A.2d 241 (App.Div.1986).

10A:71-3.8 Public notice; adult inmates

At least 30 days prior to parole consideration, a copy of
the list prepared pursuant to N.J.A.C. 10A:71-3.7(a), includ-
ing the county from which the inmate was sentenced and the
crime for which he or she was incarcerated, shall be for-
warded to the appropriate prosecutor’s office, the sentenc-
ing court, the Office of the Attorney General, the State
Police, news organizations which maintain offices at the
State Capitol and any other news organizations which re-
quest such list and to any other criminal justice agencies
whose information and comment may be relevant.

(b) In no case shall an inmate serving a life term, a fixed
minimum and maximum term, a specific term or an indeter-
minate term be released on parole unless public notice
pursuant to (a) above has been provided on these terms.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
(b) added.

Case Notes

The Parole Act provides that the prosecutor and other criminal
justice agencies, whose information and comment may be relevant, be
notified prior to parole consideration; prosecutor has a right to be
heard regarding punitive aspects of a sentence; prosecutor not permit-
ted to appear and be heard at civil commitment proceeding for patient
committed as a parole condition, as no legal authority exists for a
prosecutor to assume an adversarial role in the proceeding, even if in
the nature of a parole hearing (cited as N.J.A.C. 10A:71-3.8). In re
Trifari Civil Commitment, 188 N.J.Super. 122, 456 A.2d 123 (Law
Div.1982).

10A:71-3.9 Inmate statements; adult inmates

(a) It shall be the responsibility of the chief executive
officer to provide each inmate with a copy of the report
filed on his or her case pursuant to N.J.A.C. 10A:71-3.7 at
the time such report is filed with the Board panel, except
information classified as confidential by the Board pursuant
to N.JLA.C. 10A:71-2.1 or the rules and regulations of the
Department.

(b) The inmate may file with the Board panel a written
statement regarding such report and any other written infor-
mation such inmate wishes the Board panel or hearing
officer to review.
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(c) Such statement shall be filed within 15 days of the
date the inmate receives his or her copy of such report,
unless the inmate requests and receives a postponement of
the hearing process pursuant to N.J.A.C. 10A:71-3.50.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

Cross reference changed.
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).

N.J.A.C. cite changed in (c).

Case Notes

Statute and N.J.A.C. 10A:71-2.1 established a confidentiality excep-
tion to parole record disclosure sufficiently protective of a prisoner’s
interest; documents in parole file administratively removed from pris-
oner’s copy must be identified confidential and the rcason for nondis-
closure noted in the Parole Board’s file; denial of parole found
sufficiently supported by information openly before the Board without
any suggestion that materials withheld for confidentiality reasons played
a substantial role. Thompson v. New Jersey State Parole Bd. 210
N.J.Super. 107, 509 A.2d 241 (App.Div.1986).

10A:71-3.10 Purpose of parole hearing; adult inmates

(a) In the case of an inmate serving a sentence for an
offense committed prior to August 19, 1997, the Board
panel shall determine whether evidence supplied in reports
or developed or produced at the hearing indicates by a
preponderance of the evidence that there is a substantial
likelihood that the inmate will commit a crime under the
laws of the State of New Jersey if released on parole.

(b) In the case of an inmate serving a sentence for an
offense committed on or after August 19, 1997, the Board
panel shall determine whether evidence supplied in reports
or developed or produced at the hearing indicates by a
preponderance of the evidence that the inmate has failed to
cooperate in his or her own rehabilitation or that there is a
reasonable expectation that the inmate will violate condi-
tions of parole established pursuant to NJ.A.C.
10A:71-6.4(a) if released on parole.

(c) In the case of an inmate sentenced to the Adult
Diagnostic and Treatment Center pursuant to N.J.S.A.
2A:164-3 et seq., or in the case of an inmate sentenced to
the Adult Diagnostic and Treatment Center pursuant to
N.J.S.A. 2C:47-1 et seq. for an offense committed prior to
December 1, 1998, the Board panel shall determine whether
the inmate, if released, is capable of making an acceptable
social adjustment in the community.

(d) In the case of an inmate sentenced to the Adult
Diagnostic and Treatment Center pursuant to N.J.S.A.
2C:47-1 et seq. for an offense committed on or after
December 1, 1998, the Board panel shall determine whether
evidence supplied in reports or developed or produced at
the hearing indicates by the preponderance of the evidence
that the inmate has failed to cooperate in his or her own
rehabilitation or that there is a reasonable expectation that
the inmate will violate conditions of parole if released on
parole.
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(e) If an inmate is being considered for parole on sen-
tences to both the Corrections Complex and to the Adult
Diagnostic and Treatment Center, the Board panel shall
make independent determinations required pursuant to both
(a) or (b) and (c) or (d) above.

(f) In the cases of inmates committed to the Adult Diag-
nostic and Treatment Center, the absence of six months of
continuous acceptable therapeutic progress in the Adult
Diagnostic and Treatment Center, or the absence of docu-
mented acceptable therapeutic progress in a correctional
facility other than the Adult Diagnostic and Treatment
Center caused by either N.J.S.A. 2C:47-4(b) or the imposi-
tion of a consecutive term of incarceration in a correctional
facility, may rebut, unless the facts of the inmate’s case
indicate to the contrary, the presumption for parole.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(c) substantially amended. (d) added.

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

Amended by R.1998 d.391, effective August 3, 1998.
See: 30 NJ.R. 1176(a), 30 N.J.R. 2920(a).

In (a), added “In the case of an inmate serving a sentence for an
offense committed prior to August 19, 1997,” at the beginning; inserted
a new (b); recodified former (b) through (d) as (c) through (¢); and in
(d), inserted a reference to (c).

Amended by R.1999 d.189, effective June 7, 1999.
See: 31 N.J.R. 710(a), 31 N.J.R. 1490(a).

Rewrote (c); inserted a new (d); recodified former (d) and (e) as (¢)

and (f); and in the new (e), inserted a reference to (d).

10A:71-3.11 Factors considered at parole hearings; adult
inmates
(a) Parole decisions shall be based on the aggregate of all
pertinent factors, including material supplied by the inmate
and reports and material which may be submitted by any
persons or agencies which have knowledge of the inmate.

(b) The hearing officer, Board panel or Board shall con-
cede the following factors and, in addition, may consider
only other factors deemed relevant:

1. Commission of a crime while incarcerated.
2. Commission of serious disciplinary infractions.
3. Nature and pattern of previous convictions.

4. Adjustment to previous probation, parole and incar-
ceration.

5. Facts and circumstances of the offense.

6. Aggravating and mitigating factors surrounding the
offense.

7. Pattern of less serious disciplinary infractions.

8. Participation in institutional programs which could
have led to the improvement of problems diagnosed at
admission or during incarceration. This includes, but is
not limited to, participation in substance abuse programs,
academic or vocational education programs, work assign-
ments that provide on-the-job training and individual or
group counseling.

Supp. 6-7-99
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9. Statements by institutional staff, with supporting
documentation, that the inmate is likely to commit a
crime if released.

10. Documented pattern or relationships with institu-
tional staff or inmates.

11. Documented changes in attitude toward self or
others.

12. Documentation reflecting personal goals, personal
.strengths or motivation for law-abiding behavior.

13. Mental and emotional health.
14. Parole plans and the investigation thereof.

15. Status of family or marital relationships at the time
of eligibility.

16. Availability of community resources or support ser-
vices for inmates who have a demonstrated need for
same.

17. Statements by the inmate reflecting on the likeli-
hood that he or she will commit another crime.

18. History of employment, education and military ser-
vice.

19. Family and marital history.

20. Statement by the court reflecting the reasons for
the sentence imposed.

21. Statements or evidence presented by the appropri-
ate prosecutor’s office, the Office of the Attorney Gener-
al, or any other criminal justice agency.

22. Statement or testimony of any victim or the nearest
relative(s) of a murder victim.

23. The results of the objective risk assessment instru-
ment.

(c) Any detainers shall be noted by the hearing officer,
Board panel or Board and shall not be grounds for denial of
parole.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(b) 21 and 22 added.
Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N:J.R. 1176(a), 30 N.J.R. 2920(a).

In (b), added 23.

Case Notes

Parole board may consider only sentencing court’s insights as back-
ground report or recommended factors. State v. Beauchamp, 262
N.J.Super. 532, 621 A.2d 516 (A.D.1993).

The prosecutor has the right to appeal any Parole Board decision
granting parole to a state prison inmate: Board is not required to
provide the prosecutor with a statement of reasons for release decision,
but should do so in the public interest in those cases in which the
prosecutor has participated in the parole eligibility hearing (cited as
N.JA.C. 10A:71-2.11). In re Hawley, 98 N.J. 108, 484 A.2d 684
(1984), affirmed 101 N.J. 36, 486 A.2d 339.

Next Page is 71-18.1
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Rule adopted to implement statutory standard that parole must be 10A:71-3.12 In absentia hearings; adult inmates
granted unless it is shown by a preponderance of the evidence there is a (a) If an inmate is physically unable to appear at a parole
substa.ntlal llkellhood. th.at the inmate will commit a crime. In re hearing or if an inmate refuses to appear at a parole
Trantino Parole Application, 89 N.J. 347, 446 A.2d 104 (1982). . . . .
hearing, the hearing officer or Board panel shall consider
the case on the record in the inmate’s absence.
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(b) If the Board panel modifies or overrules the determi-
nations of the preliminary hearing officer, the panel shall
take appropriate action on the parolee’s case and shall
notify the parolee, the parolee’s attorney, and the hearing
officer in writing as to its decision and the reasons therefor.

(c) The parolee shall be continued in custody or taken
into custody only where, in the opinion of the Board panel,
the parolee represents a danger to public safety or where
the parolee may not appear at the revocation hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
(a) added “upon review”; (b) added “the parolee’s attorney”.

10A:71-7.12 Parole revocation hearing
(a) A parole revocation hearing shall be conducted when:

1. A hearing officer determines that probable cause
exists to believe that the parolee has seriously or persis-
tently violated the conditions of parole and that revoca-
tion of parole is desirable; or

2. The parolee has been convicted of a crime commit-
ted while on parole or in the case of a juvenile parolee
adjudicated delinquent for an act which, if committed by
an adult, would constitute a crime.

(b) A parole revocation hearing may be conducted when
the parolee has been convicted of a disorderly persons
offense committed while on parole or in the case of a
juvenile parolee adjudicated delinquent for an act which, if
committed by an adult, would constitute a disorderly per-
sons offense.

(c) If the parolee has not been convicted of a crime
committed while on parole or in the case of a juvenile
parolee not adjudicated delinquent for an act which, if
committed by an adult, would constitute a crime, the pur-
pose of the revocation hearing shall be to determine:

1. Whether, by clear and convincing evidence, the
parolee has seriously or persistently violated the condi-
tions of parole; and

2. Whether revocation of parole is desirable.

(d) If the parolee has been convicted of a crime commit-
ted while on parole or in the case of a juvenile parolee
adjudicated delinquent for an act which, if committed by an
adult, would constitute a crime, the purpose of the revoca-
tion hearing shall be to determine whether, by clear and
convincing evidence, good cause exists why the parolee
should not be returned to confinement.

(e) The parole revocation hearing shall be conducted by a
hearing officer who shall be a designated representative of
the Board and who did not conduct the preliminary hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.I.R. 3391(a), 17 N.J.R. 1096(a).
(b): Old text deleted and new substituted; (e) added.
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Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).
Inserted provisions relating to juvenile parolees throughout.

Case Notes

Parolee stated a § 1983 claim against chairperson of parole board by
alleging that preliminary hearing decision was not reviewed in timely
fashion and that final revocation hearing was not conducted within 60
days of parolee’s arrest for alleged parole violation, resulting in his
incarceration for over three and one-half months. Friedland v. Fauver,
6 F.Supp.2d 292 (D.N.J. 1998).

Reasonable cause to believe parolee committed crime is insufficient
basis for parole revocation (citing former N.J.A.C. 10:70-6.3). White v.
New Jersey State Parole Bd., 136 N.J.Super. 360, 346 A.2d 415 (App.
Div.1975).

10A:71-7.13 Revocation hearing; scheduling

(a) Except as provided herein, the revocation hearing
shall be conducted within 60 days of the date the parolee
was taken into custody as a parole violator, or, where the
parolee was sentenced or committed to a State correctional
or juvenile facility, within 60 days of the date of sentence or
commitment.

(b) If the parolee requests a postponement of the revoca-
tion hearing and the parolee is currently in custody, such
postponement shall be granted by the hearing officer. Such
request shall be made in writing, and the hearing officer
shall record such request in the parolee’s case record.

(c) If the hearing officer requests a postponement of the
revocation hearing, such postponement, if granted, shall not
exceed 120 days from the original deadline determined
pursuant to (a) above.

(d) If the request for postponement by the hearing officer
or by a parolee who is not in custody is due to unanticipated
scheduling problems or other emergent circumstances, such
postponement shall be granted by the appropriate Board
panel and shall not exceed 60 days from the originally
scheduled date of the revocation hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(d) substantially amended.
Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).

In (a), inserted reference to juvenile facility.

10A:71-7.14 Revocation hearing; notice of hearing

(a) It shall be the responsibility of the hearing officer to
give written notice to the parolee of the time, date and place
of the revocation hearing.

(b) Such notice shall be served upon the parolee by
personal service or by regular mail to the institution where
the parolee is housed or to the parolee’s address of record.

(c) Such notice shall inform the parolee of the following:
the purpose of the hearing; the violation(s) of parole
conditions alleged; the time, date, place and circumstances

Supp. 9-21-98
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of the alleged violation(s); the name(s) of any witness(es)
scheduled to appear at the hearing; and the following rights
to which the parolee shall be entitled at the revocation
hearing:

1. The right to appear and speak in his or her own
behalf and to be aided by an interpreter, if such aid is
determined to be necessary by the hearing officer.

2. The right to representation by an attorney or such
other qualified person as the parolee may retain, or if the
parolee is determined to be indigent, the right to repre-
sentation by an attorney assigned from the list maintained
in accordance with R.3:27-2, provided the parolee first
makes a timely and colorable claim that:

i. The parolee did not commit the alleged violation
of the specified parole condition(s); or

ii. The parolee did commit the violation of the
specified parole condition(s), but there are substantial
reasons which justified or mitigated the violation(s) and
make revocation inappropriate and that the reasons are
complex or otherwise difficult to develop or present.

3. The right to remain silent.

4. The right to present witnesses to testify in his or
her behalf as to matters relevant to the hearing.

5. The right to have the hearing officer issue a sub-
poena to compel the appearance of witnesses, provided
that a prima facie showing is made that the prospective
witnesses will provide material testimony relevant to the
alleged violation(s) of parole.

6. The right to confront and cross-examine adverse
witnesses, unless the hearing officer determines that such
witnesses would be subject to risk of harm.

7. The right to present documentary evidence and any
other relevant material or information.

8. The right to waive such hearing.
9. The right to request postponement of such hearing.

Amended by R.1985 d.213, effective May 6, 1985.

See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
Substantially amended.

Amended by R.1995 d.109, effective February 21, 1995.

See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

10A:71-7.15 Record of the revocation hearing

(a) The hearing officer shall record the revocation hear-
ing by an electronic recording device. If the electronic
recording device is not operational the hearing shall proceed
only upon the parolee waiving the electronic recording of
the hearing. The waiver shall be in writing and signed by
the parolee and shall be made a part of the parolee’s
records. If the parolee does not wish to proceed without
the electronic recording of the hearing, the hearing shall be
rescheduled within 14 days.

Supp. 9-21-98
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(b) The hearing officer shall prepare a written summary
which shall summarize the revocation hearing and contain
the hearing officer’s opinion as to whether the alleged
violation(s) has been substantiated and the reason(s) there-
fore.

1. Such hearing summary shall be forwarded to the
appropriate Board panel.

2. A copy of the hearing summary shall be forwarded
to the parolee’s attorney or directly to the parolee where
he or she has appeared pro se in order that the parolee or
his or her attorney may object to or comment on the
hearing summary by submitting written exceptions to such
summary. Such exceptions shall be forwarded to the
appropriate Board panel within seven days after receipt of
the hearing officer’s hearing summary. A copy of the
hearing summary shall also be forwarded to the District
Parole Supervisor or the designated representative of the
Commission, as appropriate.

(c) The hearing officer may verbally advise the parolee at
the time of the hearing of the hearing officer’s opinion as to
whether the alleged violation(s) has been substantiated.

Amended by R.1980 d.434, effective October 7, 1980.
See: 12 N.J.R. 537(a), 12 N.J.R. 665(a).
(c) added.
Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
“has” substituted for “have”.
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).
Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).
In (b)2, deleted “appropriate” preceding “District Parole Supervisor”
and inserted reference to a designated representative of the Commis-
sion.

10A:71-7.16 Board panel action; schedule of future parole
eligibility dates upon revocation of parole for
inmates who have violated parole prior to
October 17, 1994

(a) This section applies to inmates who violated parole
prior to October 17, 1994. After consideration of the
hearing officer’s hearing summary and opinion and any
written exceptions thereto, a two member Board panel shall
determine whether to revoke parole pursuant to N.J.A.C.
10A:71-7.12. The Board panel members shall not receive
or consider any ex parte communication. The parolee’s
case shall be decided on the basis of the established record.
If parole is revoked, the two-member Board panel shall,
based upon the following schedule, establish a future parole
eligibility date upon which the inmate shall be primarily
eligible for parole.

(b) Except as provided herein, upon revocation of parole,
an adult inmate shall serve 12 months, a young adult inmate
shall serve nine months, and a juvenile inmate shall serve six
months, if the inmate has committed one of the following
violations of parole:

Next Page is 71-58.1
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1. Failure to report to the parole officer, N.J.A.C. tive of the Commission, as appropriate, to be missing
10A:71-6.4(a)2, provided that such parolee is declared by from parole supervision.
the District Parole Supervisor or designated representa-
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- 2. Owning or possessing any firearm, as defined in
NJS.A.  2C39-1f, for any purpose, N.J.A.C.
10A:71-6.4(a)6.

3. Owning or possessing any weapon enumerated in
N.J.S.A. 2C:39-1r, N.J.A.C. 10A:71-6.4(a)7.

4. Failure to refrain from the use, possession or distri-
bution of a controlled dangerous substance, controlled
substance analog or imitation controlled dangerous sub-
stance as defined in N.J.S.A. 2C:35-2 and N.JS.A.
2C:35-11, N.J.A.C. 10A:71-6.4(a)8.

5. Failure to comply with any special condition of
parole imposed pursuant to NJ.A.C. 10A:71-6.4(d) or
6.4(e).

(c) The future parole eligibility date required pursuant to
(b) above may be increased or decreased by up to three
months when, in the opinion of the two-member Board
panel pursuant to (n) and (o) below, the circumstances of
the parole violation and the characteristics and past record
of the parolee warrant such adjustment.

(d) Except as provided herein, upon revocation of parole,
an adult inmate shall serve eight months, a young adult
inmate shall serve six months and a juvenile inmate shall
serve four months, if the inmate has violated, by non-
criminal conduct, any parole condition not specified under
(b), above.

(e) The future parole eligibility date required pursuant to
(d) above may be increased or decreased by up to three
months in the case of an adult inmate or by up to two
months in the case of a young adult or juvenile inmate
when, in the opinion of a two-member Board panel pursu-
ant to subsections (n) and (o), below, the circumstances of
the parole violation and the characteristics and past record
of the parolee warrant such adjustment.

(f) Except as provided herein, upon revocation of parole,
an adult inmate revoked for commission of a crime while on
parole shall serve:

1. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a fourth degree crime shall serve less than
eight nor more than 12 months.

2. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a third degree crime shall serve less than 12
nor more than 16 months.

3. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a second degree crime shall serve less than 16
nor more than 28 months.

4. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-

71-59

mission of a first degree crime shall serve less than 28 nor
more than 48 months.

5. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for the
commission of the crimes of murder or kidnapping shall
serve less than four years, eight months nor more than
eight years, four months.

6. Upon the second or subsequent revocation of parole,
an adult inmate revoked for commission of a crime while
on parole shall serve whatever time remains on the
maximum sentence(s) or 10 years, whichever is less.

(g) Except as provided herein, upon a two-member adult
Board panel determining that an adult inmate shall serve a
future parole eligibility term upon revocation of parole, the
two-member adult Board panel shall establish such terms as
follows:

1. The two-member adult Board panel shall establish
the following:

i. A term of 10 months for the commission of a
fourth degree crime;

ii. A term of 14 months for the commission of a third
degree crime;

iii. A term of 22 months for the commission of a
second degree crime;

iv. A term of 38 months for the commission of a first
~ degree crime;

v. A term of six years, six months for the commission
of the crime of murder or kidnapping.

2. The term established may be increased or decreased
within the limits provided by (f) above when, in the
evaluation of the two member adult Board panel, the
aggravating and mitigating factors as set forth in (n) and
{o) below, the circumstances of the parole violation and
the characteristics and past record of the parolee warrant
such adjustment.

(h) Except as provided herein, upon a two member young
adult Board panel determining that a young adult inmate
shall serve a future parole eligibility term upon the revoca-
tion of parole, the two-member young adult Board panel
shall establish the following:

1. Except as provided in (i) and (p) below, a term of
eight months for the commission of a fourth degree
crime.

2. Except as provided in (i) and (p) below, a term of 10
months for the commission of a third degree crime or
possession of controlled dangerous substance.

3. Except as provided in (i) and (p) below, a term of 16
months for the commission of a second degree crime.

4. Except as provided in (i) and (p) below, a term of 24
months for the commission of a first degree crime.

Supp. 8-3-98
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5. Except as provided in (i) and (p) below, a term of 30

(k) The future parole release term required pursuant to

months for the commission of the crimes of murder or  (j) above may be increased or decreased when in the

kidnapping. opinion of the juvenile Board panel, pursuant to (n) or (o)

below, the circumstances of the parole violation and the

(i) The future parole eligibility date required pursuant to ~ characteristics and past record of the parolee warrant such

(h) above may be increased or decreased when, in the  consideration. The increase or decrease shall be no more
opinion of the two-member young adult Board panel pursu-  than the following;

ant to (n) or (o) below, the circumstances of the parole
violation and the characteristics and past records of the
parolee warrant such consideration. The increase or de-
c¢rease shall be no more than the following:

1. Two months in the case of the commission of a
fourth degree crime;

2. Four months in the case of the commission of a third
degree crime or possession of controlled dangerous sub-
stance;

3. Six months in the case of the commission of a
second degree crime, sale or distribution of controlled
dangerous substance or possession of controlled danger-
ous substance with intent to distribute;

4. Eight months in the case of the commission of a first
degree crime;

5. Ten months in the case of the commission of the
crimes of murder or kidnapping.

1. Two months in the case of the commission of a
fourth degree crime or an offense which constitutes a
crime of the fourth degree if committed by an adult;

2. Four months in the case of the commission of a third
degree crime or an offense which constitutes a crime of
the third degree if committed by an adult;

3. Six months in the case of the commission of a
second degree crime or an offense which constitutes a
crime of the second degree if committed by an adult;

* 4. Eight months in the case of the commission of a first
degree crime or an offense which constitutes a crime of
the first degree if committed by an adult;

5. Ten months in the case of the crime of murder or
kidnapping or an offense which constitutes the crime of
murder or kidnapping if committed by an adult.

(!) Except as provided herein, an inmate, upon the revo-

cation of parole for the commission of crime while on

parole, shall serve at least six months or that portion of the

(j) Except as provided herein, upon the juvenile Board
panel determining that a juvenile inmate shall serve a future
parole release term upon revocation of parole, the juvenile
Board shall establish the following:

1. Except as provided in (k) and (p) below, a term of
six months for the commission of a fourth degree crime or
an offense which constitutes a crime of the fourth degree
if committed by an adult;

custodial term remaining, whichever is less.

(m) In no case shall a future parole eligibility date estab-

lished pursuant to (b), (c), (d), (e), (£), (g), (h), (i) above or
the future parole release date established pursuant to (j)
and (k) above be greater than the balance of the custodial
term remaining.

(n) A two-member Board panel may decrease, pursuant

to (c), (e), (g)2 or (i) above, the future parole eligibility date

2. Except as provided in (k) and (p) below, a term of required pursuant to (b), (d), (f), (g)(1) or (h) above, or
eight months for the commission of a third degree crime ~ decrease pursuant to (k) above the future parole release

or an offense which constitutes a crime of the third  date required pursuant to (j) above if the two-member
degree if committed by an adult; Board panel determines that one or more of the following

mitigating factors is present:

3. Except as provided in (k) and (p) below, a term of
12 months for the commission of a second degree crime
or an offense which constitutes a crime of the second
degree if committed by an adult;

4. Except as provided in (k) and (p) below, a term of
16 months for the commission of a first degree crime or
an offense which constitutes a crime of the first degree if
committed by an adult;

5. Except as provided in (k) and (p) below, a term of
20 months for the commission of the crime of murder or
kidnapping or an offense which constitutes the crime of
murder or kidnapping if committed by an adult.
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1. The parolee has demonstrated a positive attitude to
parole supervision.

2. The parolee was employed on a full-time basis.

3. The parolee’s living arrangement was stable and
supportive.

4. The parolee was under the parole supervision for a
period of at least two years.

5. The parolee has previously adjusted successfully to
parole supervision.

6. The parolee has no previous conditions.
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7. The parolee’s original sentence was for a non-violent
offense.

(0) A two-member Board panel may increase, pursuant
to (c), (e), (g)2 or (i) above, the future parole eligibility date
required pursuant to (b), (d), (f), (g)1, or (h) above or
decreased pursuant to (k) above, the future parole release
date required pursuant to (j) above, if the two member
Board panel determines that one or more of the following
aggravating factors is present:

1. The parolee has demonstrated a negative attitude to
parole supervision.

2. The parolee was under parole supervision for a
period of less than six months.

3. The parolee has previous parole failures.
4. The parolee has extensive prior convictions.

5. The parolee has violated more than omne parole
condition.

6. The parolee was guilty of substance abuse while on
parole.

7. The parolee’s original sentence was for a violent
offense.

(p) A three-member Board panel may establish a future

parole eligibility date which differs from that otherwise
required by the provisions of this section if the future parole
eligibility date or, in the case of a juvenile inmate, a future
parole release date, which would otherwise be established
pursuant to this section is clearly inappropriate in consider-
ation of the circumstances of the parole violation and the
characteristics and prior criminal record of the parolee.

1. If, in the opinion of a two-member Board panel
revoking parole, the future parole eligibility date or, in
the case of a juvenile inmate, the future parole release
date which would otherwise be established pursuant to
this section is clearly inappropriate as provided herein,
the two-member Board panel shall refer such case for a
three-member Board panel review for the purpose of
establishing a future parole eligibility date or, in the case
of a juvenile inmate, a future parole release date.

(i) In such instances, the third Board panel member
shall review the record.

2. The two-member Board panel shall notify the inmate
and the inmate’s attorney, in writing, pursuant to N.J.A.C.
10A:71-7.17 that a future parole eligibility date or, in the
case of a juvenile inmate, a future parole release date,
pursuant to this section has not been established and the
reasons therefor and that a three member Board panel
review of the record will be scheduled.

3. The inmate and/or the inmate’s attorney shall have
30 days from the date notice is received to prepare and
submit to the Board panel members a written statement
on the inmate’s behalf. The statement may include any
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information the inmate may deem relevant to the evalua-
tion of his or her case by the Board panel members.

4. The three-member Board panel shall, upon disposi-
tion of the case, state in writing to the inmate and the
inmate’s attorney the reasons for the establishment of a
future parole eligibility date or, in the case of a juvenile
inmate, a future parole release date which differs from
that otherwise required by the provisions of this section.

5. The decision of the three-member Board panel to
establish a future parole eligibility date or, in the case of a
juvenile inmate, a future parole release date, which differs
from that required by the provisions of this section shall
be by unanimous decision only. Failure to reach an
unanimous decision shall result in the referral of the
inmate’s case to the Board for the establishment of a
future parole eligibility date or, in the case of a juvenile
inmate, a future parole release date.

6. If the three-member Board panel fails to reach an
unanimous decision, the three-member Board panel shall
notify the inmate and the inmate’s attorney, in writing,
that his case has been referred to the Board for the
establishment of a future parole eligibility date or, in the
case of a juvenile inmate, a future parole release date.

7. The inmate and/or the inmate’s attorney shall have
30 days from the date notice is received pursuant to (p)6
above to prepare and submit a written statement contain-
ing any additional information which the inmate and/or
the inmate’s attorney may deem relevant to the evaluation
of his or her case by the Board.

8. The Board’s establishment of a future parole eligibil-
ity date or, in the case of a juvenile inmate, a future
parole release date shall be based on the review of the
record. Upon disposition of the case, the Board shall
state in writing to the inmate and the inmate’s attorney
the reasons for the establishment of a future parole
eligibility date or, in the case of a juvenile inmate, a
future parole release date; which differs from that other-
wise required by the provisions of this section.

(q) Any future parole eligibility term determined pursu-
ant to this section shall commence on the date the parolee
was returned to custody as a parole violator, unless other-
wise determined as a result of a court imposing a sentence
for a crime committed while on parole.

(r) In the case of a county inmate who has been granted
parole and whose parole has been revoked, the inmate shall
not be credited for any time served on parole and shall not
be eligible for parole consideration on the remainder of the
original county sentence.

(s) If an inmate’s maximum sentence will expire prior to
the future parole eligibility date that could be established
pursuant to (b), (c), (d), (e), (f), (g), (h), (i) above or the
future parole release date that could be established pursuant
to (j) or (k) above, the appropriate Board panel may direct
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that such inmate serve his or her maximum sentence and
not be eligible for parole consideration on the balance of
the maximum sentence.

(t) The prior provisions of (f), (g), (h), (j) and (k) shall
apply to inmates who have violated their parole prior to
March 5, 1990 and shall continue in effect for that purpose.
The amendments to (f), (g), (h), (i), (j) and (k) shall apply
to inmates who have violated their parole on or after March
5, 1990. The amendment to (f)6 above shall be applicable
to any inmate presently incarcerated for violation of parole.

R.1980 d.226, effective May 21, 1980.
See: 12 N.J.R. 335(b).
Amended by R.1980 d.359, effective August 7, 1980.
See: 12 N.J.R. 420(b), 12 N.J.R. 538(a).
Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
Substantially amended. :
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).
Established maximum of 10 years in ()6, changes in (s) and effective
date as established in (t); (u) deleted.
Amended by R.1994 d.18, effective January 3, 1994.
See: 25 NLJ.R. 3597(a), 26 N.J.R. 236(a).
Amended by R.1994 d.511, effective October 17, 1994.
See: 26 N.J.R. 2516(a), 26 N.J.R. 4191(a).
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).
Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).
In (b)l, inserted reference to a designated representative of the
Commission.
Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.IR. 1176(a), 30 N.J.R. 2920(a).
In (b)1, changed N.J.A.C. reference.

Case Notes

Reconvening of parole revocation hearing before hearing officer and
prior to any final determination on merits did not violate parolee’s due
process rights; Federal and State double jeopardy guarantees do not
prohibit taking of additional evidence after completion of initial hearing
before hearing officer. N.J. State Parole Bd. v. Mannson, 220 N.J.Su-
per. 566, 533 A.2d 58 (App.Div.1987) certification denied, 110 N.J. 194,
540 A.2d 188 (1988).

10A:71-7.16A Board panel action; schedule of future
parole eligibility dates upon revocation of
parole for inmates who violated parole on or
after October 17, 1994 and prior to
December 4, 1995

(a) This section applies to inmates who violated parole
on or after October 17, 1994 and prior to December 4, 1995.
After consideration of the hearing officer’s hearing summary

-and opinion and any written exceptions thereto, a two-
member Board panel shall determine whether to revoke
parole pursuant to N.J.A.C. 10A:71-7.12. The Board panel
members shall not receive or consider any ex parte commu-
nication. The parolee’s case shall be decided on the basis
of the established record.

1. If parole is not revoked, the two member Board
panel shall authorize the release of the parolee, if in
custody, and may modify the conditions of parole or
establish appropriate special parole conditions.
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2. If parole is revoked in the case of an adult or young
adult parolee based on the violation of any parole condi-
tion except N.J.A.C. 10A:71-6.4(a)l and (a)6, the two
member Board panel shall certify parole release by:

i. Establishing a specific parole release date which
shall be no later than nine months from the date an
adult parolee was placed in custody on a parole warrant
or six months from the date a young adult parolee was
placed in custody on a parole warrant; and

ii. Establishing appropriate pre-release conditions;
and/or

ili. Establishing appropriate special parole condi-
tions.

3. If parole is revoked in the case of an adult or young
adult parolee for the violation of parole condition
N.J.A.C. 10A:71-6.4(2)1 or (a)6, the two member Board
panel shall establish a future parole eligibility date upon
which the inmate shall be primarily eligible for parole.

(b) Except as provided in this section, upon revocation of
parole, an adult inmate shall serve 12 months and a young
adult inmate shall serve nine months if the inmate has
committed a violation of condition of parole N.J.A.C.
10A:71-6.4(a)6.

(c) Except as provided in this section, upon revocation of
parole, a juvenile inmate shall serve six months, if the
inmate has committed one of the following violations of
parole:

1. Failure to report to the parole officer, N.J.A.C.
10A:71-6.4(a)2, provided that such parolee is declared by
the designated representative of the Commission to be
missing from parole supervision;

2. Owning or possessing any firearm, as defined in
NJS.A. 2C39-1f, for any purpose, N.J.A.C.
10A:71-6.4(a)6;

3. Owning or possessing any weapon enumerated in
N.J.S.A. 2C:39-1r, NJ.A.C. 10A:71-6.4(a)7;

4. Failure to refrain from the use, possession or distri-
bution of a controlled dangerous substance, controlled
substance analog or imitation controlled dangerous sub-
stance as defined in N.J.S.A. 2C:35-2 and N.J.S.A.
2C:35-11, NJ.A.C. 10A:71-6.4(a)8; or

5. Failure to comply with any special condition of
parole imposed pursuant to N.J.A.C. 10A:71-6.4(d) or

)

(d) The future parole eligibility date required pursuant to
(b) and (c) above may be decreased or increased by up to
three months when, in the opinion of the two-member
Board panel pursuant to (o) or (p) below, the circumstances
of the parole violation and the characteristics and past
record of the parolee warrant such adjustment.
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(b) If the Board panel modifies or overrules the determi-
nations of the preliminary hearing officer, the panel shall

take appropriate action on the parolee’s case and shall -

notify the parolee, the parolee’s attorney, and the hearing
officer in writing as to its decision and the reasons therefor.

(c) The parolee shall be continued in custody or taken
into custody only where, in the opinion of the Board panel,
the parolee represents a danger to public safety or where
the parolee may not appear at the revocation hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
(a) added “upon review”; (b) added “the parolee’s attorney”.

10A:71-7.12 Parole revocation hearing
(a) A parole revocation hearing shall be conducted when:

1. A hearing officer determines that probable cause
exists to believe that the parolee has seriously or persis-
tently violated the conditions of parole and that revoca-
tion of parole is desirable; or

" 2. The parolee has been convicted of a crime commit-
ted while on parole or in the case of a juvenile parolee
adjudicated delinquent for an act which, if committed by
an adult, would constitute a crime.

(b) A parole revocation hearing may be conducted when
the parolee has been convicted of a disorderly persons
offense committed while on parole or in the case of a
juvenile parolee adjudicated delinquent for an act which, if
committed by an adult, would constitute a disorderly per-
sons offense.

(c) If the parolee has not been convicted of a crime
committed while on parole or in the case of a juvenile
parolee not adjudicated delinquent for an act which, if
committed by an adult, would constitute a crime, the pur-
pose of the revocation hearing shall be to determine:

1. Whether, by clear and convincing evidence, the
parolee has seriously or persistently violated the condi-
tions of parole; and

2. Whether revocation of parole is desirable.

(d) If the parolee has been convicted of a crime commit-
ted while on parole or in the case of a juvenile parolee
adjudicated delinquent for an act which, if committed by an
adult, would constitute a crime, the purpose of the revoca-
tion hearing shall be to determine whether, by clear and
convincing evidence, good cause exists why the parolee
should not be returned to confinement.

(e) The parole revocation hearing shall be conducted by a
hearing officer who shall be a designated representative of
the Board and who did not conduct the preliminary hearing.

Amended by R.1985 d.213, effective May 6, 1985.
. See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
“ (b): OId text deleted and new substituted; (e) added.
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Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).
Inserted provisions relating to juvenile parolees throughout.

Case Notes

Parolee stated a § 1983 claim against chairperson of parole board by
alleging that preliminary hearing decision was not reviewed in timely
fashion and that final revocation hearing was not conducted within 60
days of parolee’s arrest for alleged parole violation, resulting in his
incarceration for over three and one-half months. Friedland v. Fauver,
6 F.Supp.2d 292 (D.N.J. 1998).

Reasonable cause to believe parolee committed crime is insufficient
basis for parole revocation (citing former N.J.A.C. 10:70-6.3). White v.
New Jersey State Parole Bd., 136 N.J.Super. 360, 346 A.2d 415 (App.
Div.1975).

10A:71-7.13 Revocation hearing; scheduling

(a) Except as provided herein, the revocation hearing
shall be conducted within 60 days of the date the parolee
was taken into custody as a parole violator, or, where the
parolee was sentenced or committed to a State correctional
or juvenile facility, within 60 days of the date of sentence or
commitment. ’

(b) If the parolee requests a postponement of the revoca-
tion hearing and the parolee is currently in custody, such
postponement shall be granted by the hearing officer. Such
request shall be made in writing, and the hearing officer
shall record such request in the parolee’s case record.

(c) If the hearing officer requests a postponement of the
revocation hearing, such postponement, if granted, shall not
exceed 120 days from the original deadline determined
pursuant to (a) above.

(d) If the request for postponement by the hearing officer
or by a parolee who is not in custody is due to unanticipated
scheduling problems or other emergent circumstances, such
postponement shall be granted by the appropriate Board
panel and shall not exceed 60 days from the originally
scheduled date of the revocation hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(d) substantially amended.
Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).

In (a), inserted reference to juvenile facility.

10A:71-7.14 Revocation hearing; notice of hearing

(a) It shall be the responsibility of the hearing officer to
give written notice to the parolee of the time, date and place
of the revocation hearing.

(b) Such notice shall be served upon the parolee by
personal service or by regular mail to the institution where
the parolee is housed or to the parolee’s address of record.

(c) Such notice shall inform the parolee of the following:

the purpose of the hearing; the violation(s) of parole
conditions alleged; the time, date, place and circumstances

Supp. 7-6-99



10A:71-7.14

CORRECTIONS

of the alleged violation(s); the name(s) of any witness(es)
scheduled to appear at the hearing; and the following rights
to which the parolee shall be entitled at the revocation
hearing:

1. The right to appear and speak in his or her own
behalf and to be aided by an interpreter, if such aid is
determined to be necessary by the hearing officer.

2. The right to representation by an attorney or such
other qualified person as the parolee may retain, or if the
parolee is determined to be indigent, the right to repre-
sentation by an attorney assigned from the list maintained
in accordance with R.3:27-2, provided the parolee first
makes a timely and colorable claim that:

i. The parolee did not commit the alleged violation
of the specified parole condition(s); or

ii. The parolee did commit the violation of the
specified parole condition(s), but there are substantial
reasons which justified or mitigated the violation(s) and
make revocation inappropriate and that the reasons are
complex or otherwise difficult to develop or present.

3. The right to remain silent.

4. The right to present witnesses to testify in his or
her behalf as to matters relevant to the hearing.

5. The right to have the hearing officer issue a sub-
poena to compel the appearance of witnesses, provided
that a prima facie showing is made that the prospective
witnesses will provide material testimony relevant to the
alleged violation(s) of parole.

6. The right to confront and cross-examine adverse
witnesses, unless the hearing officer determines that such
witnesses would be subject to risk of harm.

7. The right to present documentary evidence and any
other relevant material or information.

8. The right to waive such hearing.

9. The right to request postponement of such hearing.

Amended by R.1985 d.213, effective May 6, 1985.

See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
Substantially amended.

Amended by R.1995 d.109, effective February 21, 1995.

See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

10A:71-7.15 Record of the revocation hearing

(a) The hearing officer shall record the revocation hear-
ing by an electronic recording device. If the electronic
recording device is not operational the hearing shall proceed
only upon the parolee waiving the electronic recording of
the hearing. The waiver shall be in writing and signed by
the parolee and shall be made a part of the parolee’s
records. If the parolee does not wish to proceed without
the electronic recording of the hearing, the hearing shall be
rescheduled within 14 days.

Supp. 7-6-99

(b) The hearing officer shall prepare a written summary
which shall summarize the revocation hearing and contain
the hearing officer’s opinion as to whether the alleged
violation(s) has been substantiated and the reason(s) there-
fore.

1. Such hearing summary shall be forwarded to the
appropriate Board panel.

2. A copy of the hearing summary shall be forwarded
to the parolee’s attorney or directly to the patolee where
he or she has appeared pro se in order that the parolee or
his or her attorney may object to or comment on the
hearing summary by submitting written exceptions to such
summary. Such exceptions shall be forwarded to the
appropriate Board panel within seven days after receipt of
the hearing officer’s hearing summary. A copy of the
hearing summary shall also be forwarded to the District
Parole Supervisor or the designated representative of the
Commission, as appropriate.

(c) The hearing officer may verbally advise the parolee at
the time of the hearing of the hearing officer’s opinion as to
whether the alleged violation(s) has been substantiated.

Amended by R.1980 d.434, effective October 7, 1980.
See: 12 N.J.R. 537(a), 12 N.J.R. 665(a).
(c) added. ]
Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
“has” substituted for “have”.
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).
Amended by R.1997 d.168, effective April 7, 1997.
See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).
In (b)2, deleted “appropriate” preceding “District Parole Supervisor”
and inserted reference to a designated representative of the Commis-
sion.

10A:71-7.16 Board panel action; schedule of future parole
eligibility dates upon revocation of parole for
inmates who have violated parole prior to
October 17, 1994

(a) This section applies to inmates who violated parole
prior to October 17, 1994. After consideration of the
hearing officer’s hearing summary and opinion and any
written exceptions thereto, a two member Board panel shall
determine whether to revoke parole pursuant to N.J.A.C.
10A:71-7.12. The Board panel members shall not receive
or consider any ex parte communication. The parolee’s
case shall be decided on the basis of the established record.
If parole is revoked, the two-member Board panel shall,
based upon the following schedule, establish a future parole
eligibility date upon which the inmate shall be primarily
eligible for parole.

(b) Except as provided herein, upon revocation of parole,
an adult inmate shall serve 12 months, a young adult inmate
shall serve nine months, and a juvenile inmate shall serve six
months, if the inmate has committed one of the following
violations of parole:
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1. Failure to report to the parole officer, N.J.A.C.
10A:71-6.4(a)2, provided that such parolee is declared by
the District Parole Supervisor or designated representa-
tive of the Commission, as appropriate, to be missing
from parole supervision.

2. Owning or possessing any firearm, as defined in
NJS.A. 2C39-1f, for any purpose, NJA.C.
10A:71-6.4(2)6.

3. Owning or possessing any weapon enumerated in
NJ.S.A. 2C:39-1r, N.J.A.C. 10A:71-6.4(a)7.

4. Failure to refrain from the use, possession or distri-
bution of a controlled dangerous substance, controlled
substance analog or imitation controlled dangerous sub-
stance as defined in N.J.S.A. 2C:35-2 and N.JSA.
2C:35-11, N.J.A.C. 10A:71-6.4(a)8.

5. Failure to comply with any special condition of
parole imposed pursuant to N.J.A.C. 10A:71-6.4(d) or
6.4(e).

(c) The future parole eligibility date required pursuant to
(b) above may be increased or decreased by up to three
months when, in the opinion of the two-member Board
panel pursuant to (n) and (o) below, the circumstances of
the parole violation and the characteristics and past record
of the parolee warrant such adjustment.

(d) Except as provided herein, upon revocation of parole,
an adult inmate shall serve eight months, a young adult
- inmate shall serve six months and a juvenile inmate shall
serve four months, if the inmate has violated, by non-
criminal conduct, any parole condition not specified under
(b), above.

(e) The future parole eligibility date required pursuant to
(d) above may be increased or decreased by up to three
months in the case of an adult inmate or by up to two
months in the case of a young adult or juvenile inmate
when, in the opinion of a two-member Board panel pursu-
ant to subsections (n) and (o), below, the circumstances of
the parole violation and the characteristics and past record
of the parolee warrant such adjustment.

(f) Except as provided herein, upon revocation of parole,‘
an adult inmate revoked for commission of a crime while on
parole shall serve:

1. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a fourth degree crime shall serve less than
eight nor more than 12 months.

2. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a third degree crime shall serve less than 12
nor more than 16 months.

3. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
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mission of a second degree crime shall serve less than 16
nor more than 28 months.

4. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for com-
mission of a first degree crime shall serve less than 28 nor
more than 48 months.

5. Except as provided in (g) and (p) below and
N.J.A.C. 10A:71-3.2, no adult inmate revoked for the
commission of the crimes of murder or kidnapping shall
serve less than four years, eight months nor more than
eight years, four months.

6. Upon the second or subsequent revocation of parole,
an adult inmate revoked for commission of a crime while
on parole shall serve whatever time remains on the
maximum sentence(s) or 10 years, whichever is less.

(g) Except as provided herein, upon a two-member adult
Board panel determining that an adult inmate shall serve a
future parole eligibility term upon revocation of parole, the
two-member adult Board panel shall establish such terms as
follows:

1. The two-member adult Board panel shall establish
the following:

i. A term of 10 months for the commission of a
fourth degree crime;

ii. A term of 14 months for the commission of a third
degree crime;

iii. A term of 22 months for the commission of a
second degree crime;

iv. A term of 38 months for the commission of a first
degree crime;

v. A term of six years, six months for the commission
of the crime of murder or kidnapping.

2. The term established may be increased or decreased
within the limits provided by (f) above when, in the
evaluation of the two member adult Board panel, the
aggravating and mitigating factors as set forth in (n) and
(o) below, the circumstances of the parole violation and
the characteristics and past record of the parolee warrant
such adjustment. :

(h) Except as provided herein, upon a two member young
adult Board panel determining that a young adult inmate
shall serve a future parole eligibility term upon the revoca-
tion of parole, the two-member young adult Board panel

- shall establish the following:

1. Except as provided in (i) and (p) below, a term of
eight months for the commission of a fourth degree
crime.

2. Except as provided in (i) and (p) below, a term of 10
months for the commission of a third degree crime or
possession of controlled dangerous substance.
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3. Except as provided in (i) and (p) below, a term of 16
months for the commission of a second degree crime.

4. Except as provided in (i) and (p) below, a term of 24
months for the commission of a first degree crime.

5. Except as provided in (i) and (p) below, a term of 30
months for the commission of the crimes of murder or
kidnapping.

5. Except as provided in (k) and (p) below, a term of
20 months for the commission of the crime of murder or
kidnapping or an offense which constitutes the crime of
murder or kidnapping if committed by an adult.

(k) The future parole release term required pursuant to

(j) above may be increased or decreased when in the
opinion of the juvenile Board panel, pursuant to (n) or (0)
below, the circumstances of the parole violation and the

characteristics and past record of the parolee warrant such

(i) The future parole eligibility date required pursuant to
(h) above may be increased or decreased when, in the
opinion of the two-member young adult Board panel pursu-
ant to (n) or (o) below, the circumstances of the parole
violation and the characteristics and past records of the
parolee warrant such consideration. The increase or de-
crease shall be no more than the following:

1. Two months in the case of the commission of a
fourth degree crime;

2. Four months in the case of the commission of a third
degree crime or possession of controlled dangerous sub-
stance;

3. Six months in the case of the commission of a
second degree crime, sale or distribution of controlled
dangerous substance or possession of controlled danger-
ous substance with intent to distribute;

4. Eight months in the case of the commission of a first
degree crime;

consideration. The increase or decrease shall be no more
than the following;

1. Two months in the case of the commission of a

" fourth degree crime or an offense which constitutes a

crime of the fourth degree if committed by an adult;

2. Four months in the case of the commission of a third
degree crime or an offense which constitutes a crime of
the third degree if committed by an adult;

3. Six months in the case of the commission of a
second degree crime or an offense which constitutes a
crime of the second degree if committed by an adult;

4. Eight months in the case of the commission of a first
degree crime or an offense which constitutes a crime of
the first degree if committed by an adult;

5. Ten months in the case of the crime of murder or
kidnapping or an offense which constitutes the crime of
murder or kidnapping if committed by an adult.

() Except as provided herein, an inmate, upon the revo-

5. Ten months in the case of the commission of the  cation of parole for the commission of crime while on
crimes of murder or kidnapping. parole, shall serve at least six months or that portion of the
custodial term remaining, whichever is less.

(j) Except as provided herein, upon the juvenile Board
panel determining that a juvenile inmate shall serve a future

(m) In no case shall a future parole eligibility date estab-

parole rclease term upon revocation of parole, the juvenile  lished pursuant to (b), (c), (d), (e), (f), (g), (h), (i) above or
Board panel shall establish the following: the future parole release date established pursuant to (j)

and (k) above be greater than the balance of the custodial
1. Except as provided in (k) and (p) below, a term of  term remaining.

six months for the commission of a fourth degree crime or
an offense which constitutes a crime of the fourth degree

(n) A two-member Board panel may decrease, pursuant

if committed by an adult; to (c¢), (e), (g)2 or (i) above, the future parole eligibility date

2. Except as provided in (k) and (p) below, a term of
eight months for the commission of a third degree crime
or an offense which constitutes a crime of the third
degree if committed by an adult;

3. Except as provided in (k) and (p) below, a term of
12 months for the commission of a second degree crime
or an offense which constitutes a crime of the second
degree if committed by an adult;

4. Except as provided in (k) and (p) below, a term of
16 months for the commission of a first degree crime or
an offense which constitutes a crime of the first degree if
committed by an adult;
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required pursuant to (b), (d), (f), (g)(1) or (h) above, or
decrease pursuant to (k) above the future parole release
date required pursuant to (j) above if the two-member
Board panel determines that one or more of the following
mitigating factors is present:

1. The parolee has demonstrated a positive attitude to
parole supervision.

2. The parblee was employed on a full-time basis.

3. The parolee’s living arrangement was stable and
supportive.

4. The parolee was under the parole supervision for a
period of at least two years.

)
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5. The parolee has previously adjusted successfully to
parole supervision.

6. The parolee has no previous conditions.

7. The parolee’s original sentence was for a non-violent
offense.

(0) A two-member Board panel may increase, pursuant
to (c), (), (g)2 or (i) above, the future parole eligibility date
required pursuant to (b), (d), (f), (g)1, or (h) above or
decreased pursuant to (k) above, the future parole release
date required pursuant to (j) above, if the two member
Board panel determines that one or more of the following
aggravating factors is present:

1. The parolee has demonstrated a negative attitude to
parole supervision.

2. The parolee was under parole supervision for a
period of less than six months.

3. The parolee has previous parole failures.
4. The parolee has extensive prior convictions.

5. The parolee has violated more than one parole
condition.

6. The parolee was guilty of substance abuse while on
parole.

7. The parolee’s original sentence was for a violent
offense.

(p) A three-member Board panel may establish a future
parole eligibility date which differs from that otherwise
required by the provisions of this section if the future parole
eligibility date or, in the case of a juvenile inmate, a future
parole release date, which would otherwise be established
pursuant to this section is clearly inappropriate in consider-
ation of the circumstances of the parole violation and the
characteristics and prior criminal record of the parolee.

1. If, in the opinion of a two-member Board panel
revoking parole, the future parole eligibility date or, in
the case of a juvenile inmate, the future parole release
date which would otherwise be established pursuant to
this section is clearly inappropriate as provided herein,
the two-member Board panel shall refer such case for a
three-member Board panel review for the purpose of
establishing a future parole eligibility date or, in the case
of a juvenile inmate, a future parole release date.

(i) In such instances, the third Board panel member
shall review the record.

2. The two-member Board panel shall notify the inmate
and the inmate’s attorney, in writing, pursuant to N.J.A.C.
10A:71-7.17 that a future parole eligibility date or, in the
case of a juvenile inmate, a future parole release date,
pursuant to this section has not been established and the
reasons therefor and that a three member Board panel
review of the record will be scheduled.
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3. The inmate and/or the inmate’s attorney shall have
30 days from the date notice is received to prepare and
submit to the Board panel members a written statement
on the inmate’s behalf. The statement may include any
information the inmate may deem relevant to the evalua-
tion of his or her case by the Board panel members.

4. The three-member Board panel shall, upon disposi-
tion of the case, state in writing to the inmate and the
inmate’s attorney the reasons for the establishment of a
future parole eligibility date or, in the case of a juvenile
inmate, a future parole release date which differs from
that otherwise required by the provisions of this section.

5. The decision of the three-member Board panel to
establish a future parole eligibility date or, in the case of a
juvenile inmate, a future parole release date, which differs
from that required by the provisions of this section shall
be by unanimous decision only. Failure to reach an
unanimous decision shall result in the referral of the
inmate’s case to the Board for the establishment of a
future parole eligibility date or, in the case of a juvenile
inmate, a future parole release date.

6. If the three-member Board panel fails to reach an
unanimous decision, the three-member Board panel shall
notify the inmate and the inmate’s attorney, in writing,
that his case has been referred to the Board for the
establishment of a future parole eligibility date or, in the
case of a juvenile inmate, a future parole release date.

7. The inmate and/or the inmate’s attorney shall have
30 days from the date notice is received pursuant to (p)6
above to prepare and submit a written statement contain-
ing any additional information which the inmate and/or
the inmate’s attorney may deem relevant to the evaluation
of his or her case by the Board.

8. The Board’s establishment of a future parole eligibil-
ity date or, in the case of a juvenile inmate, a future
parole release date shall be based on the review of the
record. Upon disposition of the case, the Board shall
state in writing to the inmate and the inmate’s attorney
the reasons for the establishment of a future parole
eligibility date or, in the case of a juvenile inmate, a
future parole release date; which differs from that other-
wise required by the provisions of this section.

(q) Any future parole eligibility term determined pursu-
ant to this section shall commence on the date the parolee
was returned to custody as a parole violator, unless other-
wise determined as a result of a court imposing a sentence
for a crime committed while on parole.

(r) In the case of a county inmate who has been granted
parole and whose parole has been revoked, the inmate shall
not be credited for any time served on parole and shall not
be eligible for parole consideration on the remainder of the
original county sentence.
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(s) If an inmate’s maximum sentence will expire prior to
the future parole eligibility date that could be established

pursuant to (b), (c), (d), (e), (), (g), (h), (i) above or the
future parole release date that could be established pursuant
to (j) or (k) above, the appropriate Board panel may direct
that such inmate serve his or her maximum sentence and
not be eligible for parole consideration on the balance of
the maximum sentence.

(t) The prior provisions of (f), (g), (h), () and (k) shall
apply to inmates who have violated their parole prior to
March 5, 1990 and shall continue in effect for that purpose.
The amendments to (f), (g), (h), (i), (j) and (k) shall apply
to inmates who have violated their parole on or after March
5, 1990. The amendment to (£)6 above shall be applicable
to any inmate presently incarcerated for violation of parole.

R.1980 d.226, effective May 21, 1980.

See: 12 NLJ.R. 335(b).

Amended by R.1980 d.359, effective August 7, 1980.
See: 12 N.J.R. 420(b), 12 N.J.R. 538(a).

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

Substantially amended.

Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).

Established maximum of 10 years in (f)6, changes in (s) and effective
date as established in (t); (u) deleted. .
Amended by R.1994 d.18, effective January 3, 1994.

See: 25 N.J.R. 3597(a), 26 N.J.R. 236(a).

Amended by R.1994 d.511, effective October 17, 1994.
See: 26 N.J.R. 2516(a), 26 N.J.R. 4191(a).

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 NLJ.R. 4150(a), 27 N.J.R. 686(b).

Amended by R.1997 d.168, effective April 7, 1997.

See: 28 N.J.R. 3870(a), 29 N.J.R. 1318(a).

In (b)1, inserted reference to a designated representative of the
Commission.

Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.J.R. 1176(a), 30 N.J.R. 2920(a).

In (b)1, changed N.J.A.C. reference.

Administrative correction.
See: 31 N.JL.R. 1816(a).

Case Notes

Reconvening of parole revocation hearing before hearing officer and
prior to any final determination on merits did not violate parolee’s due
process rights; Federal and State double jeopardy guarantees do not
prohibit taking of additional evidence after completion of initial hearing
before hearing officer. N.J. State Parole Bd. v. Mannson, 220 N.J.Su-
per. 566, 533 A.2d 58 (App.Div.1987) certification denied, 110 N.J. 194,
540 A.2d 188 (1988). .

10A:71-7.16A Board panel action; schedule of future
parole eligibility dates upon revocation of
parole for inmates who violated parole on or
after October 17, 1994 and prior to
December 4, 1995
(a) This section applies to inmates who violated parole
on or after October 17, 1994 and prior to December 4, 1995.
After consideration of the hearing officer’s hearing summary
and opinion and any written exceptions thereto, a two-
member Board panel shall determine whether to revoke
parole pursuant to N.J.A.C. 10A:71-7.12. The Board panel
members shall not receive or consider any ex parte commu-
nication. The parolee’s case shall be decided on the basis
of the established record.
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1. If parole is not revoked, the two member Board
panel shall authorize the release of the parolee, if in
custody, and may modify the conditions of parole or
establish appropriate special parole conditions.

2. If parole is revoked in the case of an adult or young
adult parolee based on the violation of any parole condi-
tion except N.J.A.C. 10A:71-6.4(a)1l and (a)6, the two
member Board panel shall certify parole release by:

i. Establishing a specific parole release date which
shall be no later than nine months from the date an
adult parolee was placed in custody on a parole warrant
or six months from the date a young adult parolee was
placed in custody on a parole warrant; and

ii. Establishing appropriate pre-release conditions;
and/or

iii. Establishing appropriate special parole condi-
tions.

3. If parole is revoked in the case of an adult or young
adult parolee for the violation of parole condition
N.J.A.C. 10A:71-6.4(a)1 or (a)6, the two member Board
panel shall establish a future parole eligibility date upon
which the inmate shall be primarily eligible for parole.

(b) Except as provided in this section, upon revocation of
parole, an adult inmate shall serve 12 months and a young
adult inmate shall serve nine months if the inmate has
committed a violation of condition of parole N.J.A.C.
10A:71-6.4(a)6.

(c) Except as provided in this section, upon revocation of
parole, a juvenile inmate shall serve six months, if the
inmate has committed one of the following violations of
parole:

1. Failure to report to the parole officer, N.J.A.C.
10A:71-6.4(a)2, provided that such parolee is declared by
the designated representative of the Commission to be
missing from parole supervision;

2. Owning or possessing any firearm, as defined in
NJS.A.  2C39-1f, for any purpose, N.J.A.C.
10A:71-6.4(2)6; :

3. Owning or possessing any weapon enumerated in
N.J.S.A. 2C:39-1r, NJ.A.C. 10A:71-6.4(a)7;

4. Failure to refrain from the use, possession or distri-
bution of a controlled dangerous substance, controlled
substance analog or imitation controlled dangerous sub-
stance as defined in NJS.A. 2C:35-2 and NJS.A.
2C:35-11, N.J.A.C. 10A:71-6.4(a)8; or

5. Failure to comply with any special condition of
parole imposed pursuant to N.J.A.C. 10A:71-6.4(d) or

(e).
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(d) The future parole eligibility date required pursuant to  Board panel pursuant to (o) or (p) below, the circumstances
(b) and (c) above may be decreased or increased by up to  of the parole violation and the characteristics and past
three months when, in the opinion of the two-member  record of the parolee warrant such adjustment.
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