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Notice of Appeal. 

Filed February 20, 1928. 

1Jn C!tqanrrry nf Nrw. 1Jrrsrn. 

Between 
PRUDENTIAL INSURANCE COMPANY 

OF AMERICA, 
Complainant, 

and 

FIDELITY UNION TRUST COM : 
PANY, as Executor of the Last 
Will and Te8tament of Robert 
Gemmell, deceased, and AR-
MEN A B. GEMMELL, 

Defendants, 

On Bill, Etc. 
Notice of 
A·ppeal. 

T'he Fidelity Union Trust Company, ·as, Execu-

10 

20 

tor of the Las 1t Will and Tesrbament o.f Robert Gem-
mell, deceased, one of the defendants in ,the above 
causie, appeals from ithe final decree made in the 
above cause on the 16th day of February, 1928, in 
favor of the defendlanrt Armena B. Gen1mell and 
from the whole and every part thereof, to the 30 
Court of Errors and Appeals · in t 1he La'St Res10rt in 
all Causes :. 

Dated February 17th, 1928. 
HOOD, LAFFERTY & CAMPBELL, 

S-olic1tors and Of Couns 1el with the de-
fendant Fidelity Union Trust Com-
pany, as Executor of the Last Will and 
Testament of Robert Gemmell, decews--
ed. 

40 
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A mended Niotice of A pprJal. 

I conceive that there is1 good cause for appeal in 
the abov:e entitled cause. 

FRANCIS LAFFERTY, 
Of Counsel with the defendant Fidelity 

Union Trus it Company, as Executor -,of 
the Last Will and Testament of Rob-

l0 ert Gemmell, decerused. 

20 

30 

Service of a copy of the within Amended Notice 
of Appeal is hereby aeknowledged this 24th day of 
February, 192.8. 

MoCARTER & E 1N·GLISH, 
1Solicitors of Defendant Armena B. Gemmell. 

5 

Petition of Appeal. 
Filed March 8, 1928. 

NEW JERSEY OOURT OF ERRORS AND 
APPEALS. 

Between 
THE PRUDENTIAL INSURANCE 

COMPANY OF AMERICA_, 
Complainant, 

and 

FIDELITY UNION TRUST COM-
PANY_, as Executor of the Last 
Will and Testament of Robert 
Gemmell, deceased, 

Defendant-Appellant, 

and 
ARMENA B. GEMMELL., 

Defendan t-Appellee. 

On Appeal 
from Court 
of Chancery. 
Petition of 
Appeal. 

To the Honorable the Court of Errors and Appeals 
in the Last Resort in all Causes : 

The petition of the defendant, Fidelity Union 
Trust Company, as executor under the lais,t , will 
and testament of Robert Gemmell, deceased, the 
appel 11ant in the above entitled · cause, respectful-
ly 'Shows1 that: 

' 1. Petitioner finds 1 itself aggrieved by a final de-
cree ma!de in the Court of Chancery by his Horror, 
Edwin Robert Walker, Chancellor of the State of 
New Jersey, on the advice of Vice-Chancellor 
Ohurc 1h, bearing date of February 16, 1928, in a 
cer,tain cause in said Court of Chancery wherein 
The Prudential Insurance Company of An1erica 

10 
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P@tit/4on ,of A pp ,ep,l. 

wa,s complainant, and the said Fidelity Union 
Trus 1t Company, as , executor of the las.t will and 
testament of Robert Ge1nmell, dece3ised, and Ar-
mena B. Gemmell, were interpleaded as def end,-
ant.s:, in thls respect, to wit: 

(a) The Oour,t of Chancery erred in :finding and 
10 adjudging that the ·sum of $10,074.80, the full dis1-

abililty benefits undJeT two 0ertificates 1 of insurance 
is,sued by the 0omplainant 1to Robert Genunell, was 
not due and owing to said Robert Gemn1ell prio ,r 
to his death. 

( b) Thait the said decree was · erroneous , in ad-
judging and decreeing that the sum of $10,074.80, 
the proceeds of two ce~tifioartes of insurance issued 
by the complainant to Robert Gem1nell and paid 

20 into court, belonged to and wa'S ithe property of the 
defendant, Armena B. Gemmell. 

( c) That the decree was erroneous ' in awarding 
to the defendant, Armena B. Gemmell, cosrts, and 
a counsel 1 fee of $1,000. 

( d) That the Court of Chancery erred in not 
finding and ,adjudging that the sum of $10,074.80, 
the full disability benefits under two certificates , of 
insuranoe is1sued by the com plain rt to Robert 

30 Gemm:ell, wa,s: due and owing from the complain-
ant to s:aid R'ober,t Gem1nell prior to his death. 

40 

( e) That the Court of Chancery er 1red in not ad-
judging and decreeing that such sum of $10,074.80, 
the pToceeds of two certificates of insurance is1sued 
to Robert Gemmell, now decerus:ed, by the com-
plainant, The Prudential Insurance Company of 
America, and paid inrto court, belongS' to the de-
fendant, Fideliity Union Trust Company, as, execu-

• 

.7 

Petit~on of App ,eal. 

tor under the la-srt will and tesrtamernt of Robert 
Gemmell, deceased. 

Petiitioner, therefore, prayis1 that said decree of 
the said Chancellor may be wholly rever:sed, set 
a,s;ide and for northing ho:h1en, and tha.t petitioner 
may have such ortlher relief in the premises ' as1 to 
this, court shall 1sieem proper. 

HOOD, LAFFERTY & CAMPBELL, 
Solicitors for -and of counsel with 

Defendant-Appellant. 

Answer to Petition of Appeal. 
Filed March 21, 1928. 

NEW JERSEY OOURT OF ERRORS AND 
.AJPPEALS. 

Between 
THE PRUDENTIAL INSURANCE 

COMPANY OF AMERICA, 
Complainant, 

and 
FIDELITY UNION TRUST COM-

PANY, as Executor of the Last 
Will and Testament of Robert 
·Gemmell, deceased, 

Defendant-Appellant, 

and 
ARMENA B. GEMMELL, 

Defendant-Appellee. 

On Appeal 
fron1 Oourt 
of Chancery. 
Answer to 
Petition of 
Appeal. 

10 

20 
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The ansrw,er of Armena B. Gemmell, the above 40 
named Defendant-Appellee, to the petition of ap• 
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Answer fAo P.etiti,on of Appeal. 

peal of 1the a·bove nained Defendant-Appellarnt. 
T•his appellee not ackno,vledging all or any of 

the m!attJer1s, which in the said petition of appeal 
are contained to be 'true, in answer thereto, n:ever-
theles 1s, says and ad1ni ts thaJt a decree was on the 
16'th day of February, 1927, n1ade and entered in 

10 the Court of Chancery in the caus 1e for 1:Jhait pur-
posre mentioned in the said petition as: is, therein 
stated; burt as, to the substance and form thereof . ' 

20 

30 

40 

thlS' appellee prays to refer thereto when the same 
s:hall be prodmced. And this appellee is advised 
and believes tJha,t the said · ·order 1s agreeabl:e to 
equity, and 1s,he prays ' that the same may be affirm-
ed with costs to be adjudged to this 1 appellee. 

McCARTER & ENGLISH, 
Solicitors for and of counsel 

with Defend~nt _-Appellee. 

9 

Bill of Complaint. 
Filed May 2, 1927. 

IN CHANCERY OF NEW JERSEY 

To his Honor, Edwin Robert Walker, 
Chancellor of the State of New Jersey: 

The Complainant, THE PRUDENTIAL INSURANCE 
COMP ANY OF AMERICA, a corporiation organized l O 
and exis 1ting under and by vir 1tue of the laws of the 
State of Ne,v Jersey, having its principal office at 
763 Broad Sti:;eet, Newark, New Jersey, respectful-
ly shows :: 

1. That on the 1st day of October, 1924, it · i:s'" 
· sued a certain contract or policy of life insurance 
of the kind ordiruarily known as Group Insurance 
Policy covering the lives of a nu1nber of its , em-
ployees ·who were to contribute toward the pay- 20 
ment of the premium ,s', 1such policy being Group 
Policy No. 1690. A copy of ,said policy is, hereito 
annexed and n1arked "Schedule 1". 

2. That one Robert Gen1mell, now deceased, who 
was then one of tJhe Assistant Secretaries of the 
Oompl ,ainant, ,vas one of the en1ployees whose life 
wa,s insur,ed by said policy and that on the 1st day 
of October, 1924, Certificate No. 15 under said poli-
cy, copy of which Certificate is hereto _ anne~ed and 
111arked "Schedule 2", was r e~ecuted and delivered 
to said Robert Gem1nell. On the 16'th day of June, 
1926, Armena B. Ge111mcll, wife of •s1aid Robert 
Gemnrell, ·was nained a;s beneficiary in said Certi-
ficate by amendment thereof, copy of which 
An1endment is hereto anne~ed and 111arked "Sched-
ule 3". In and by sraidi Certificate as amended, 
t'he Complainant, subj,ect to the terms and condi-
tions of s1aid policy, agreed :to pay the su1n of 

30 

40 
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Bill pf Complaint. 

$5,000. to the Defendant, Armena B. Gemmell, 
wife of the s:aid Robert Gemmell, therein named as 
beneficiary, upon receipt of due proof of the death 
of the siaid Robert Gemmell. 

3. On the 10th day of December, 1925, Oertifi-
lO cate No. 15-A under ,s,aid policy wa ,s, executed and 

delivered by the Oomplainant 1to the s:aid Robert 
Gemmell. A 00,py of said Certificate is, hereto an-
nexed and markeJ "Schedule 4". On t'he 16th day 
of June, 1926, Armena B. Germnell, wife of said , 
Robert Gemmell, wa,s. named ws beneficiary in said 
Certificate by ainendment thereof, copy of which 
amendm ·ent is1 hereto annexed anru marked "Sched-
ule 5". In :and by said Certificate as. amended, the 
Complainant, ·subject :to the terms. and conditions 

20 of said policy, agreed to pay the sun1 of $5,000. to 
the said Defiendant, Arinena B. Gemmell, therein 
nained a,s beneficiary, upon receipt - of due proof of 
the death of the said Robert Ge1nn1e11. 

4. That both of said Certificates No. 15 and 
15-A con1tain the provision ,that if the said Robert 
Gemmell while les,s, than sixty years of age and 
while the irnsurance on hi•s• life under said policy 

3 0 
.shou}d st.ill be in full force and effect, should be-
come totally and permanently disabled or physi-
cally or mentally incapacitated to such an extent 
that he, by reason of -such disability or in~apacity, 
should be rendei:,ed wholly, continuously o:r per-
manently urnable to perform any ·work f o•r any kind 
of com pens 1a tion of financial value during the re-
mainder ·of his lifetilne, the a1nount of insurance 
therein named ·would be paid to said RobeTt Gem-
mell eit!her in one srum six n1ont(hs, after the Com-

40 plainant had re0eived due proof of sruch ili1sabilirty 

11 

Bill iOf Gomplmint. 

or incapacirty or in monthly instalmentis , as therein 
provided in acco~dance with the provisions of s1aid 
policy. 

5. Prior to the month of April, 1926, the said 
Robert Gemmell, being then under 1six1ty years of 
age, became totally and permantly disabled and 10 
phyisiically incapacitated to such an extent t'hat he, 
by reason of such dis.ability and incapacity, wa·s 
rendered wholly, continuous 1ly and permanently 
unable to perform any work for any kind of com-
pens 1artion of financial v.alue during the remainder 
of his , lifetime, which fiact was then lmown to the 
Complainant. On the 16th day of De0ember, 1926, 
the said Ro ber:t Gen1mell, being then undrer sixty 
years of age, executed and delivered to the Com-
plainant an application in writing for the payinent 20 
of the entire amount of said insuran0e eviden0ed 
by siaid Oerti:fica:tes, No. 15 and 15-A to hin1 in one 
su1n. A copy of said application is. hereto .annex-
ed and made a part hereof and marked "Schedule 
6". 

6. On said last mentioned diate 1:Jhe said Ro,bert 
Gemmell submiitited to the -Complainant due proof 
in writing of such dis iability and incapacity, copy 
of which is· hereto annexed and m·arked "Schedule 
7", and 1nade a part her ,eof, and on :the 17th day 
of December, 1926, Complainant accepted 'Such 
proof and determined to forrthwith make payment 
of the entire amount of sraid insuranoe evid1enced 
by said Certifica.tes 15 and 15-A, viz., the sum of 
$10,0'74.80 to the said Robert Gemmell in acco,rd-
ance wit 1h the provisions of said policy and •said 
Oeritificates ,. Accordingly on said day Co1nplain-
ant 's check wws duly drawn to the order of said 

30-

40 
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Bill 10.f Complaint. 

Robert Gemmell for the s,u1n of $10,074.80, being 
the amount then due on said Certificates ,, payable 
to ,the said Robert Gemmell under said applica-
tion. S.aid check, although drawn on Friday, the 
17th day of December, 1926, and duly signed on 
said day, was 1 dated Decen1ber 20, 1926, because of 
the praotice in Complainant's office when 1is'Suing 
claim checks , on a Friday to have them bear rthe 
date of the following Monday, and it was : the in-
tention of tJhe Complainant to• deliveT said check 
to the -said Robert Gemmell on said · 20th day of 
December, 1926. A copy of said check is hereto 
annexed and marfoed "Schedule 8". 

7. The ~aid Robert Gemmell died on 1the said 
20th day of De0ember, 1926, while said check was 
srtill in the pos,ses1sion of the Complainant and be-
cause of this fact such check was not delivered. 
The said Armena B. Gemmell -survived · the said 
Roberit Gemmell and is srtill living. 

8. The said Robert Ge1nmell left a last will and 
testament which has been duly admit ited to probate 
by the Surrogate of the Oounrty of E:s!sex, in and 
by which he appointed the Defendant, Fidelity 
Union Trust C01npany, Executor thereof, and let-
teDS' tes 1tamen:tary wer ·e duly is,sued to sraid last 
mentioned Defendant. 

9. The said Defendant, Fidelity Union Trust 
Oo1npany, claims 1 the amount due on said Certifi-
cat ,es, viz., the sum of $10,074.80, on the ground, as 
the Con1plainran:t is informed and believes, 1that tlhe 
s1aid RobeDt Gemmell, prior to iJris· death, had per ,-
fected his right to receive the payment of said siu1n 
and Complainant had determined to make pay-

13 

Bill o.f Complaint. 

ment thereof to him and tha1, s1aid sum was, there-
fore, a part of his, estate at his 1 death. The said 
Fidelity Union Trust Company, as Executor of tili.e 
s1aid Robert Gemmell, has , made de1nand upon 
Complainant for the payinent of sa:iid sum. 

10. T'he said Ar1nena B. Gem1nell, wido-w of the 10 
said Ro hert Genunell and the beneficiary named 
in the said Certificates No. 15 and 15-A, as amend-
ed, claims to be entitled to the ·s,aid ,s,um of 
$10,074.80, upon 1the ground, as1 the Complainant 
is inf orined and believes, that payment thereof had 
not actually been made to the 1said Robe:rt Gen1-
me+1 at the ti1ne of hisi deaith and that s:he, as the 
beneficiary named in 1said Certificates, is, there-
fore, entitled to s1aid sum. The said Armenia B. 

"0 Ge1n1nell has n1ade demand upon the Complainant k 

for the pay1nent of said su1n. 

11. The Oomplainanrt has , been and is, unable to 
deter1nine to ·who1n of right the said su1n belongs 
or ought to, be paid. 

12. Co1nplainant further s:ho-ws that it has , al-
·ways been willing to pay the ,said sun1 of $10,07 4.-
80 to such person or per 1sons as: shall be lawfully 
ent:iitled to receive the siin1e and to who1n it can 30 
pay it wit 1h safety and i't hereby offers· to pay the 
same with interes,t into this · court. 

13. Co1nplainant further ,shows, rthat it does1 not 
in any respe0t collude with ei,ther the sraid Fideli'ty 
Union Trusrt Con1pany, as Executor of the -said 
Robert Gemn1ell, or ,vith the said Ar1nena . B. Ge1n-
mell, concerning any of the n1atters above n1ention-
ed or in any r•espect whatsoever and tha 1t it has not 4o 
been indenu1ified by !Such Defendants:, or any or 
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Bill .of Complaint. 

•e1t'her of them, uuit brings. this ,suit of its o:wn free 
will and to avoid being mole sted or injured · touch-
ing the matters contained in ithi>S Bill. 

Complainant is without adequate re1nedy at law 
and t:heref ore prays 

10 (a) That the siaid Fidelity Union Trus 1t Com-
pany as Executor of the last will and testament of 
Robert Gemmell, Deoows:ed, and the said Armena 
B. Gem1nell, who are the Def\endants 1 in this suit, 
and each of rthe1n, may ansrwer this 1 Bill and inter-
plead and set ,tle their rights to , said sum of 
$10,074.80, wrth inte1ies,t as aforesaid. 

( b) That Complainant be at liber ,ty to pay the 
,s1aid sum of $10,074.80, with interest as1 aforresaid, 

20 into this 1 cou~t. 

( c) That the Fidelity Union Trust Company, as 
Executor of the ,siaid R1obert Gem1nell, and the said 
Armena B. Gem1nell, 1nay be enjorned and re-
strained fron1 instJituting or pros ecuting any :suit 
at la ·w or in equity agains 1t Com,plainarnt for the 
recovery o:f ,sia:id sum or ·any part 1thereof. 

(id) That Complainant, upon payment into 
court of s,aid sum of $10,074.80, with interest there-

30 on as aforesaid, and pro.curing .s1ai:d De.fendants 1 to 
interplead aocordling to 1the pra0ti 0e of thiS' court, 
may be decreed to be dis ,chaTged from all liiabiliity 
to such Defendan 'ts in the premises:, and may have 
all its cosrts1 therein. 

(,e) That a writ or writ ,s of subpoena may is1sue 
out of and under the seal of this , Honorable Court 
to be dire0ted :to tihe said Fidelity Union Trus1t 
Company, as Executor <?f Robert Gem1neU, Deceas ·-

40 ed, and to the said Armena B. Gemmell, con1mand-

15 

Bill of Complaint. 

iDJg them and each of ·them, to answe ·r this , Bill of 
Complaint and to abidJe by ,such decree as: thi ,s 
court may make in the premises 1. 

LINDABURY, DEPUE & FAULKS, 
So1ic:iitors1 for and of 0ounsiel 

with Complainant. 
JOSIAH STRYKER) 

Of Counsel. 

Stwte of New Jersey ) t c:<c:< • 

County of Es 1sex. f''--'• · 
ALFRED HURRELL) of full age·, being duly sworn 

accowng to law on 'his: oath says: 
I am one of the Vioe Presidents of THE PRUDEN-

TIAL INSURANCE COMPANY OF AMERICA, the Com-
plainant in the ro~egoing Bill o:f Complairut, and 
am familia;r with the matters therein s1et f orlth. 

The Com;plai:ruant has exhibited its , Bill of In-
terp1eader :against the def endantS' in the foregoing 
cause without any f1~aud or collus ,ion between it 
and the •said defendants, or any of them, but mere-
ly of its: own accord for relief in t,hi1s court. The 
said Bill is not exhibited at the reques it of the said 
defendants or 1of any or of either of t:hem and the 
Oompl ,ainanit is: not inden1nified by the said derend-
ants 1 or any or either of then1. 

The Complainant has ·exhibited said Bill with 
no other intent but to avoid being ,sued ·or 1nolesrted 
by the defendants 1 touching the matters: contained 
in s,aid Bill. 

ALFRED I-IURRELL. 
Subscribed and ,sworn to before me ( 

th.i:s1 30th day of April, 1927. 5 
Ralph W. Hyatt, 

Master in Chancery 
of New Jersey. 

10 

20 
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Schedule 1. 

THE PRUDENTIAL INSURANCE COMP ANY 
OF AMERICA 

In Consideration of the Application of the Employ-
er .fo1r this Policy, ,which is hereby made part of 
this contract, a copy of which Application is at-

1 o tached hereto, and of the pay1nent, in the manner 
.specified, of the premium herein stated, hereby 
insures the life of each of the persons herein 
designated as the Insured, ·for the term of three-
1nonths from the date hereof, subject to readjust-
1nent and renewal as hereina.fter set forth for ' 

20 

the amount specified herein, payable as provided, 
subject to the provisions on the second and third 
pages hereof, which are hereby made part of this 
contract. 

The Insured hereunder are the several persons 
named in the 

SCHEDULE OF EMPLOYEES 

forming part of the Application above referred 
to, said persons being all the e1nployees of 

THE PRUDENTIAL INSURANCE COMPANY OF 

30 AMERICA 

herein designated , as the En1ployer, that have 
agreed to be included in the group or class de-
fined in the Application. The original of said 
Application with 1Schedule has been retained by 
The Prudential Insurance Co1npany of America, 
herein designated as the Co1npany. 

The Amount of Insurance on the Hfe of any person 
40 insured hereunder is the amount stated in the 

17 

Sclveduoe 1. 

plan o.f insurance set forth in the Application, 
and said amount shall be payable by the Com-
pany immediately upon receipt of due proof of 
the death of such person while the insurance on 
such life is in force in ac0ordance with the terms 
hereof, at the Home Office of the Company, 1n 
Newark, New Jersey; said amount being 10 

Payable t10 the Beneficiary designated · by the Em-
ployee. 

The Premium hereunder, payable by the Employer, 
shall be the sum of the several premiums for the 
individual amounts insured, computed upon the 
basis of the table. of term premiums on the sec-
ond page hereof for the respective ages, nearest 
birthday, of the Insured and in accordance with 20 
the terms of the Policy. 
The first premium hereunder is payable on the 
delivery of this Policy, in exchange for the Co1n-
pany's 1 receipt. Subsequent payn1ents of pre1ni-
um shall be made on the first day of eac.h and 
every month thereafter of every year while this 
Policy is continued in force, in exchange for the 
Co1npa11y's receipt, .beginning with the first day 
of Nove1nber, 1924. 30 

In Wit,ness Whereof) the said The Prudential In-
surance Company of America, at its office in 
the City of Newark, New Jersey, has caused 
this Policy to be signed by its President and 
its Secretary, and to be duly attested, this first 

40 
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Schedule 1. 

day of October, one thousand nine hundred 
and twenty-four. 

( Seal) EDWARD .D. DUFFIELD, 
President. 

WILLARD I. HAMILTON, 
Secretary. 

10 Attest, 

20 

JOHN H. BIRKETT 

Group Insurance Policy No. 1690 
Renewable Term. Annual Dividends. 

Total and Permanent Disability Provision: Waiver 
of Premiums, Payment of Insurance. 

Founded by John F. Dryden 
Pioneer of Industrial Insuranoe in America 

( Page 2) 

GENERAL PROVISIONS. 

Payrnent :0f Premiums.-All premiums are pay-
able at the I-Iome Offi.ce of the Company, :but may 
be paid to an ag,ent of the Company on or before 
the dates when due, in exchange .for official receipts 
signed ,by the President or the Secretwry and coun-
tersigned by an authorized agent of the Company. 

30 
Iif any premium be not paid when due, this Policy 
shall be void and all premiums forfeited to the 
Company except as herein provided. 

It is understood that the Employer and the E ,m-
ployees shaH contribute jointly toward the pay-
ment of the premium.s, and that the contribution 
of the Employer shall not be less than one per 
cent. of the total premium and that the contribu-
tion o,f an individual Employee shall not be more 
than 60 cents per m,onth for each $1,000 of insur-

40 ance. 

19 

S chiedule 1. 

Grace in Paymernt of Premiums.-In the paym •ent 
of any premium under this Poli.cy, except the first, 
a grace of thirrty-one days without interest will be 
allowed, during which time the Policy will remain 
in force. 

Renewal of Policy.-This Policy is issued upon 
the three-months Renewable Term plan and may be 
renewed f,rom time to time for succeeding terms oif 
three-months each, upon the payment on or before 
the date of each renewal of the pre .mi um for the 
amount of insurance to be renewed. During the 
first term from the date hereof the monthly premi-
um shall be computed upon the ,basis of the follow-
ing Table o.f monthly Term Pre1niums per $1,000 
of Insurance, at the ·respective ages, nearest birth-
day, of the Insured on the date hereof, but at the 
end of said fir.st term and at the end of each suc-
ceeding term thereafter the Company wil'l adjust 
the premiun1 rates upon which renewals may be 
effected at the respective ages, nearest birthday, at-
tained by the Insured at the time of renewal, in 
accordance with the mortality experience of the 
Insured under this Policy. If the number .of the 
Insured hereunder at any time shall be less than 
seventy-five per cent. of the en1ployees eligible for 
insurance hereunder or less than fifty of such em-
ployees the Company shall have the right to decline 
to renew the insurance under the Policy. The re-
newal premium, payable by the Employer, shall be 
the su1n of the several premiums for the individual 
am.ounts to be insured. 
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TABLE OF .MONTHLY TERM PREMIUMS 
PER $1000 OF INSURkNCE. 

Age 
15 
16 
17 

10 18 
19 
20 
21 
22 
23 
2·4 
25 
26 
27 
28 

20 29 
30 
31 
32 
33 
34 
3'5 
3G 

Pren1ium 
$ .49 

.49 

.50 

.5,1 

.52 

.53 

.5·4 

.55 

.516 

.5-6 

.57 

.. 57 

.57 

.58 

.58 

.58 

.58 

.59 

.59 

.60 

.61 

.63 

37 
38 
39 
40 
41 
42 
4,3 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
5G 
57 
58 

Premium 
$ .64 

.66 

.68 

.71 

.74 

.78 

.81 

.86 

.91 

.96 
1.02 
1.09 
1.16 
1.25 
1.34 
1.44 
1.54 
1.67 
1.80 
1.94 
2.10 
2.27 

Age Premiu1n 
:-- ----,-----,-----,- -

5'9 $2.45 
60 2.66 
,t)l 2.88 
6'2 3.11 
63 3.37 
64 3.6'5 
65 3.96 
6G 4.29 
67 4.65 
68 5.03 
69 5.45 
70 5.90 
71 6.39 
72 6.92 
73 7.48 
74 8.09 
7,5 8.7.5 
76 
77 
78 
79 
80 

Additions to the Number of Insured.-New em-
ployees of the E1nployer eligible for insurance in 

30 the group or class insured under this Policy may 
fron1 time to time, subject to evidence of insura-
bility satisfactory to the Company, be added to the 
group or class originally insured h~reu~der, an~, 
subject to the provisions of the Policy, insured ~n 
accordance with the plan of insurance set forth 1n 
the application for this Policy, provided that no 
evidence of insurabiHty wiH be required of employ-
ees added within sixty days from the date of eligi-

40 bility according to the Plan of Insurance. The 
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Employer sha 11 notify the Company whenever such 
new employees are to be added. The Employer's 
pay-rolls and other similar records shall be open 
for inspection by the Company for the purpose of 
determining the amounts of insurance under this 
Policy and the premiums therefor. 

Termination of Individual I nswrance.-I ,rrespec-
tive of any other mode of termination the insurance 
upon the life of any person insured hereunder shall 
cease and determine upon termination of the em-
ployment of such person with the Employer, upon 
receipt by the Company -of written notification to 
that effect ,from the Employer, except that at the 
option -of the Employer employees temporarily laid-
off, on leave of absence or temporarily disabled 
shall during such periods :be considered as being in 
the e1nploy of the Employer. Such written notifi-
cation by the Employer of any termination of in-
.surance shall be satisrfactory evidence that such in-
surance has tern1inated and shall release the Com-
pany fro1n all claiins on account of the insurance 
so terminated, except as to the right of conversion 
as herein provided. 

Change of Beneficiary.-Any person insured 
hereunder may at any time, while insured hereun-
der, change his ( or her) Beneficiary of Beneficiar-
ies under this Policy by written notice through the 
Employer to the Company at its Home Office, on 
a form .furnished by it. Such change shaH take 
effect when due acknowledgment thereof is furnish-
ed by the Company to such person insured and all 
rights of his ( or her) ,for1ner Beneficiary or Bene-
ficiaries shall thereupon cease. 
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Incontestability.-This Policy, except for non-
payanent of premiums, shall be incontestable one 
year fro ,m its date o.f i,ssue, but irf the age of any 
person insured hereunder shall have been 1nisstat-
ed the amount of the premium actually paid for 
the insurance on his ( or her) 1iJfe shall be adjusted 
accordingly. 

iv.I odification) etc.-N o condition, prov1s10n or 
privilege of this Policy can be waived or modified 
in any case except by an endorsement hereon sign-
ed by the President, one of the Vice Presid ,ents, 
the Secretary, one of the Assistant ,Secretaries, the 
Actua ,ry, the Associate Actuary, or one of the As-
. sistant Actuaries. No modification or change 
shall he made in this Policy except such as is in 
accordance with the laws of the State in which the 
same is issued. No Agent has po•wer in behalf of 
the Company to make or modify this or any other 
contract of insurance, to extend the time for pay-
ing a premium, to waive any forfeitures ,, or to bind 
the Company .by making any promise, or by making 
or receiving any representation or information. 

Basis of Reserve and Comput,ations.-The reserve 
upon this Policy :for which funds are to be held ' exclusive of any reserve on account of disability 
insurance, shall be computed upon the American 
Experience Table of Mortality wi,th three ~nd one-
halif per cent. interest per annum. 

Entire Contract Contained in This Policy.-This 
Policy together with the Application of the Em-
ployer, copy of Wihich is attached hereto, and the 
individual applic;itions, if any, of the employees 
insured, contains and ,constitutes the entire con-
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tract between the parties hereto, and all .statements 
made by the Employer, or by the individual em-
ployees, shall in the absence of fraud :be deemed 
representations and not warranties, and no .state-
ment shall avoid the Policy or be used as a defence 
to a claim thereunder unless it ibe .contained in the 
Application and unless a copy of .such Application 
be attached to or endorsed on the Policy. 

DIVIDEND PROVIS.IONS. 

Annually, during its continuance in force, the 
proportion of the divisible surplus accruing upon 
this Policy .shall be ascertained and apportioned by 
the Board of Directors and credited to this Policy 
at the end of the policy year as a dividend. Such 
dividend shall be paid to the Employer in cash or 
at the option of the Employer applied to the re-
duction o.f the pre1nium then due, if any. 

PROVISIONS AS TO EMPLOYEE' 1S CER ,TIFI-
CA'l"'E AND CONVERSION OF INDIVID-

UAL INSURANCE. 

The Con1pany will issue to the Employer ;for de-
livery to each person insured under this Policy an 
individual certificate setting forth the insurance 
protection to which such person is entitled hereun-
der and to whon1 .such insurance is payable, togeth-
er with a provisfon that when the insurance on the 
life of any person insured hereunder shall tern1in-
ate by reason of termination of employment, as 
herein provided, the Co111pany will upon applica-
tion by such person within thirty-one days after 
the date of such termination, without evidence of 
insurability, issue a policy upon the life of such 

10 

20 

30 

40 



24 

Schedule 1. 

person on any of the .forms custon1arily issued by 
the Co1npany, except a po1icy .of Term insurance, 
.for the san1e an1ount as such person was insured 
for under this Policy at the time of said termina-
tion of employ1nent, subject to the payment o.f the 
pre1nium for such policy at the then current rates 

10 of the .Co1npany according t.o the occupation of and 
at the age attained by such person at that time. 

20 
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A copy of the Application upon which this Policy 
is issued is attached hereto. 

PROVISIONS AS TO TOTAL AND PERMA-
NENT DI8ABILITY: 

Waiver of Premiums, Payment of Insurance. 

DisabilitY, Before Age 60: Waiver of Premiums-
Payment of Insurance.-If any person insured un-
der this Policy shall 1becom•e totally and permanent-
ly disabled, either physicaUy or mentally, from any 
cause whatsoever, to such an extent that he (or 
she) is rendered wholly, continuously and perma-
nently unable to engage in any occupation or per-
form any work for any kind of coJnpensation of 
financial value during the remainder of his ( o·r 3o her) lifetime, and if such disability shall occur at 
any time after the pay1nent of the first premium on 
account of such insurance, while this Policy is in 
full ,force and effect and the said person is. 1ess than 
sixty years of age, the Con1pany, upon receipt of 
due proof of such disability, will grant the :follow-
ing benefits : 

(1) Waiver of Premiums.-The Company will, 
40 during successi':e renewal periods, wa1ve the pay-
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ment of that portion of each premium under this 
Policy applicable to the insurance on the life of 
said disabled pers.on the due date o.f which, as, spe-
cified on the first page hereof, shall occur after re-
ceipt by the Company of said proof of such disabil- · 
ity. 

(2.) Payment of Insurance.-The Company wi~l, 
in addition to waiving the premiums, pay to said 
person at its Home Office the amount insured on 
his ( or her) life, as the Employer may request, 
either in one s.un1 six n1onths aifter the Company 
shall have received such proof, or in sixty monthly 
instalments during five years, each instalment to 
be of the a1nount of $17.95 per $1,000 of insurance 
payable. The first of such monthly instahnents 
shall be paid iinmediately upon receipt by the Com-
pany of due proof of such disability and subsequent 
1nonthly instalim 1ents shall be paid on the first day 
of each month thereafter. 

The total amount of insurance under this Policy 
on the life o.f the said person at any time after one 
or more of such instaln1ents have .been paid shall 
not exceed the commuted value of such of said in-
staln1ents as are not then due computed at the rate 
of three and one-half per cent. per annum com-
pound interest. 

Any insurance remaining at the death of the said 
person shall be paid to the Beneficiary or Benefic-
iaries of said person. 

Recognized Disabilities.-Without prejudice to 
any other cause of disability, the Oo1npany will 
recognize 1the entire and irrecoverable los'S· of the 
sight of both eyes, or of the use of both hands, or 
of both feet, or of one hand and one foot, as total 
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and permanent disability under this Policy. 

Praiof of Continuance of Disability.-Notwith-
standing the acceptance by the Company o.f proof 
of total and permanent disability, the said person, 
upon demand by the C0,mpany fro1n time to time, 

10 but not oftener than onoe a yea ,r a;fter the disabil-
ity of said person has continued for two full years, 
for the purpose of verifying that such disability is 
.actually permanent and not temporary, shall fur-
nish due proof that he ( or she) actually continues 
in the state of disability defined above. In case of 
failure to .furnish such proof, no further _propor-
tional parts of the premium on account of said per-
son's insurance .shall be waived and no further 
monthly instalments shall be paid on account of 

20 such disability, and any insurance on the life of 
said person then remaining under this Policy may 
continued to be renew -ed subject to the terms of the 
Policy, but if the said person be no longer in the 
employ o:f the Employer or if this Policy be no 
longer in force the said person may, in respect of 
such reduced amount, make use of the privilege set 
forth under the heading "Provisions as to Employ-
ee's Certificate and Conversion of Individual In-

3 0 surance." 
These provisions are granted without additional 

co,st to the Employer. 

40 
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PROVISION,S AS TO MODES OF ,SETTLE-
MENT. 

Whenever an amount. of insurance shall tbecome 
payable on account of the death of any 'Person in-
sured hereunder one of the following options n1ay 
be designated by the Employer as the manner in 10 
which such amount o.f insurance shall be payable 
provided that in no event shall Option 4 be avail-
able if the a1nount of each instalment payable 
thereunder would be less than $10. 

Option 1. Payment in One Sum. 

Option 2. Payment Partly in One Sum and the 
Balance in I nstalnients in Accordance with either 
Option 3 or Option 4. 20 

Option 3. Weekly Instalments jor One Year.-
Payment during on~ year in fifty-two equal weekly 
instalments of $19.36 per $1,000 of amount so pay-
able, together with dividend ,s, if any. 

Option 4. Payment in Monthly Instalments for 
a number o,f months as selected from the following 
table, each instalment of the amount specified in 
the table for the nun1:ber of months selected, to-
gether with dividends, if any: 30 

40 
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Number of Amount of Each Number of Amount of Each 
Months During 1vionthly Instal- Months During Monthly Instal-
which Monthly ment per $1000 which Monthly ment per $1000 

Instalments of Amount Instalments of Amount 
Would be Paid so Payable \Vould be Paid so Payable 

6 $li67 03 34 $30 49 
7 143 31 3.5 . 29 67 
8 125 52 3~ 28 90 
9 111 67 37 28 17 

10 100 160 38 27 47 
11 91 53 39 26 81 
12 83 99 40 216 18 
13 77 60 41 2,5 58 
14 72 12 4.2 25 00 
15 67 38 43 24 45 
16 63 23 44 23 92 
17 59 59 4,5 23 42 
18 56 36 46 22 94 
19 5,3 47 47 22 47 
20 :50 87 48 22 03 
21 48 52 49 21 65 
22 46 38 50 21 23 
23 44 43 51 20 83 
.24 42 55 52 20 49 
25 40 98 53 20 12 
2,6 39 37 54 19 76 
27 38 02 .55 19 46 
28 36 76 56 19 12 
29 3,5 46 57 18 80 
30 34 36 58 18 48 
~1 33 33 59 18 21 
32 32 36 60 17 95 
33 31 45 

Unpaid Instalments at Death of Beneficiwry.-
If one or more instalments shall actually · be paid 
in accordance with the provisions above and if the 
Beneficiary shall die before all instalments shall 
have been paid, and if there be no contingent bene-
ficiary designated, the unpaid instalments will be 
com1nuted at the rate of three and one-half per 

40 cent. per annum compound inter.est and paid in one 
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sun1 to the executors or adJninistrators of the Bene-
ficiary. 

Dividends with I nstalments. - If an amount of 
insurance be payable in instalments, monthly or 
·weekly, any dividend from the surplus earnings as 
ascertained and apportioned by the Board of Di-
rectors on account of amounts so payable will be 
paid in addition to the instalments. 

(.Sheet 4) 

AMENDMENT OF PLAN OF INSURANCE. 

At the request of the Employer, as per Amend-
ment Form, dated Decerniber 1, 1925, the Plan of 
Insurance set forth in the Application for this 
Policy is amended from the date hereof by the ad-
dition of the following provision: 

Employees, representing not less than seventy-
five per cent. of the members of eae,h of the respec-
tive classifications of Employees below, to be nam-
ed in Schedules of E1nployees furnished by the Em-
ployer, such 1Schedules to be attached hereto and 
made a part hereof, may be insured for the 
amounts stated below opposite the respective Clas-
sifications of Employees, in addition to the insur-
ance provided by this Policy as originally issued, 
subject to the provisions of the Policy. 
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CLASSIFICATIONS OF E.MPLOYEES. 

Field Force. 

Superintendents: ......................... $5,000 · 
Ordinary Managers ..................... $5,000 
Assistant Superintendents .............. .. $3,000 

10 
Full-time Special Agents not heretofore in-

sured shall be insured for ............. $4,000 
Industrial Agency Force ............ _ ..... $2,000 
Distrkt Cashiers ........................ $1,000 
Field Clerical Force ( exclusive of District 

Cashiers) ............................ none 
Home Office Staff 

Officers ......................... $5,000 
Department Heads .............. $5,000 
Professional Staff ............... $5,000 

20 Assistant Department Heads ..... $3,000 
Chief Clerks ................... . $3,000 
Supervising .Clerks .............. $3,000 
Special Clerks .................. $3,000 
Inspectors ..................... . $3,000 
Exan1iners of Accounts .... .,, ..... $3,000 
Clerical Force: 

Male, 21 and over ........... $2,000 
Female, 21 and over .......... none 

3 O Male and Fe1nale, under 21 .... none 
Mechanical Department : 

Male ( including elevator opera-
tors) ................... $2,QOO 

Female, 21 and over .......... none 
Female, under 21 ............. none 

40 
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Commis 1siary Department: 
Male employees ............. $1,000 
Female employees ............ none 

Porters .......................... none 

".Phe Pnidentia ,l Insur(J;nce Company of America. 
By 

Assistant Actuary. 
Newark, N. J., December 1, 1925. 
rl 
HF 

The Prudential Insurance Company of America 
Group Insurance Policy No. 1690 

Renewable Term. Annual Dividends. 
Total and Permanent Disability Provision: 

vVaiver of Premiums, Payment of Insurance. 

( Sheet ·5) 

TI-IE PRUDENTIAL INSURANCE COMP ANY 
OF AiMERICA 

Incorporated under the laws of the State of 
New Jersey. 

Edward Duffield, President 

Home Office, Newark, N. J. 

APPLICATION FOR GROUP IN1SURANCE 

In the Prudential Insurance Company of America 
Application is hereby made to The Prudential 

Insurance Con1pany of America for a Group Policy 
on the One-Year Renewable Term plan, with pre-
miu1ns payable monthly, to insure the lives of the 
employees of the undersigned, The Prudential In-
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this application has been approved \by the Com· 
pany. 

The Prudent1-1al Insurance Oompam,y of America, 

(1Signature of Applicant) 

By Edward D. Duffield, P.resident, (Signed) 

Witness Fred W. Tasney (.Signed) 

Dated at Newark , N. J. October 1, 1924 
fk-MD 
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Claim Dept. Duplicate 
Certi:ficate Number 15 

Incorporated Under the Laws of the 8tate of New 
Jersey. 

THE PRUDENTIAL INSURANCE COMP ANY 
OF AMERICA 

in accordance with and .subject to the terms and 
conditions of its Group Policy No. 1690, insuring 
the lives of a group of the employees of 

THE PRUDENTIAL INSURANCE COMP ANY 
OF .AJMERIOA 

has insured the life of Robert Gemmell, an em-
ployee included in the said group of employees, for 
the amount of 

Five Thousand Dollars, 

40 payable to the Beneficiary designated by said em-
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ployee upon receipt of due proof of the death of 
.said en1ployee while the insurance on the _life of 
.said employee under said Policy is in force. 

BENEFICIARY:--

I f there be no Beneficiary living at the death of 
said employee the amount of insurance shall be 10 
paid to the executors, ,administrators or assigns of 
said employee. 

( The Beneficiary may be changed in accordance 
with the terms of the Policy by said employee at 
any time while the inswnance 01<n his or her life is 
in force by notifying the Comparny through the 
Employer. Siwh change shall take effect when due 
acknowledgment thereof is furnished by the Com-
pany to such person insured and all rights of his 20 
or her former Beneficiary or Beneficiaries shall 
thereupon cease. ) 

Total and Permanent Dis.ability.-If the , said 
employee, while less than sixty year.s of age, and 
while the insurance on the life of .said employee un-
der .said Policy is in full force and effect, shall be-
co1ne totally and permanently disabled or physi-
cally or mentally incapacitated to such an extent 
that he or she by reason of such disability or inca-
pacity is rendered wholly, continuously and perma- 30 
nently unable to perform ,any work for any kind of 
con1pensation of financial value during the remain-
der of his , or her lifetime, said ainount of insurance 
will be paid to said employee either .in one sum six 
months after the <Company has received due proof 
of such disability or incapacity, or in 1nonthly in-
staln1ents during five years, the first instalment to 
be payable immediately upon receipt by the Com-
pany of due proof of such disability or incapacity; 40 
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in accordance with the provisions of said Policy. 
The disability benefits will be granted subject to 
cessation, in accordance with the provisions of the 
Policy, should such disability or incapacity prove 
to be ten1porary and not permanent. The entire 
and irrecoverable loss of the sight of both eyes, or 

10 of the use of both hands, or of ·both .feet, or of one 
hand and .~ne foot, will be considered total and 
pern1anent disability or incapacity within the 
meaning of the provisions of said Policy. 

Conversion of Insurance.-When the insurance 
on the life of said employee shall ter1ninate by rea-
,son of rter1nination of e1nploy1nent for any reason 
whatsoever, the Company will issue, upon applica-
tion by said employee within thirty-one days after 
the date of such ter1nination, without evidence of 

20 insurability, a policy on his or her life on any of 
the for1n.s customarily issued by the Company, ex-
cept a policy of Term Insurance, for the same 
amount for which said employee was insured under 
said group insurance policy at the time of the ter-
mination of employment, subject to the payment of 
preinium .for such policy at the then current rates 
of the Con1pany according to the occupation of and 
at the age attained by said employee at that time. 

30 EDWARD D. DUFFIELD, 
President. 

Newark, N. J., October 1, 1924. 

40 
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Duplicate 

THE PRUDENTikL IN:SURANIOE COMP ANY 
OFkMERIOA 

-
Incorporated under the laws of the State of 

New Jersey 

Edward D. Duffield, President 

Home Office, Newark, N. J. 

This is to Certify that, in accordance with a re-
quest dated J u,ne 16, 19126 ·of the holder of the Cer-
tificate No. 15, the following change has been re-
corded in connection with the insurance of said 
holder under ·Group policy No. 1690. 

The Beneficia ,ry has been changed to 
Armena B. Gemmell, Wife of the Insured. 

(Name) (Relationship) 

The Prudential Insurance Company of America 
By Willard I. Hamilton 

Vice President and Secretary. 
Attest, C. Einhorn 
Newa~k, N. J., June 16, 1926. 

On side of Porm-This Form must be securely at-
tached to the ,Group Insurance Certificate re-
f erred to hereon. 
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Duplicate 

Certificate Number 15 

Incorporated Under the Laws of the iState of New 
Jersey. 

THE PRUDEN ,TIAL INSURANCE COMP ANY 
OF AMERIC'.A 

in accordance with and subject to the terms and 
conditions of its Group Policy No. 1690, insuring 
the l~ves of a group of the employees of 

THE PRUDENTIAL INSURANCE COMP ANY 
OF A!MERICA 

Newark, New Jersey 

has insured the life of ROBERT GEMMELL) an en1-
ployee included in the said group of employees, for 
the amount of 

Five Thousand Dollars, 

payable to the Beneficiary designated by said em-
ployee upon receipt of due proof of the death of 
said employee while the insurance on the life of 
said employee under · said Policy is in force. 

BENEFICIARY:--

I f there be no Benefici(11J"y living ,at the death of 
said employee the amount of in.surance shall be 
paid to the executors) administrators or assigns of 
said employee. 

( The Beneficiary may be changed i,n accordance 
with the terms of thie Policy by said employee at 
any time while the insur,ance on his or her life is 
in force by notifying the Company through the 
Employer. Such change shall take effect when due 
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ackmowledgmeint thereof is furnished by the Com-
pany to such person insured and all rights of his 
or her former BeneficiJary or Beneficiaries shaU 
thereupon cease.) 

'Potal and Perma,nent Disability.-If the said 
employee, while less than sixty years of age, and 
while the insurance on the life of said employee un-
der said Policy is in full force and effect, shall ibe-
con1e totally and permanently disabled or physi-
cally or mentally incapacitated to such an extent 
that he or she by reason of such disability or inca-
pacity is rendered , wholly, continuously and perma-
nently unable to perform any work for any kind of 
co1npensation of financial value during the remain-
der of his or her lifetime, said a111ount of insurance 
"\vill be paid to said employee either in one sum six 
1nonths after the Company has received due proof 
of such disability or incapacity, or in monthly in-
stahnents during five years, the first instalment to 
be payable immediately upon receipt by the Com-
pany of due proof of such disability or incapacity; 
1n accordance with the provisions of said Policy. 
The disability benefits will be granted subject to 
cessation, in accordance with the provisions of the 
Policy, should such disa,bility or incapacity prove 
to he ten1porary and not permanent. The entire 
and irrecoverable loss of the sight of both eyes, or 
of the use of both hands, or of ·both feet, or of one 
hand and one foot, will be considered total and 
per111anent disability or incapacity within the 
111eaning of the provisions of said Policy. 

Conversion of Insiira,nce. - When the insurance 
on the life of said employee shall terminate by rea-
son of tern1ination of employment for any reason 
whatsoever, the Company will issue, upon applica-
tion by said employee within thirty-one days after 
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the date of such termination, without evidence of 
insurability, a policy on his ,or her life on any of 
the forn1s customarily issued by the Company, ex-
cept a policy of Term Insurance, for the same 
amount for which said employee was insured under 
,said group insurance policy at the time of the ter-

10 ruination of employment, subject to the payment of 
premium for such policy at the then current rates 
of the Company according to the occupation of and 
at the age attained by said employee at that time. 

20 

ED ·W ARD D. DUFFIELD, 
President. 

Newark, N. J., December 10, 1925. 
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Claim .Duplicate 

THE PRUDENTIAL INSURAN ICE COMP ANY 
OF AJMERICA 

Incorporated under the laws of the State of 
New Jersey 

30 Edward D. Duffield, President 

40 

Home Office, Newark, N. J. 

This is to C rtify that, in accordance with a re-
quest dated June 16, 1926 of ,the ho1der of the Cer-
tificate No. li5-A the following change has been re-
corded in connection with the insurance of said 
holder under ,Group policy No. 1690. 
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Sch 'edule 5. 

The Beneficiary has been changed to 
Armena B. Gemmell, Wife of the Insured. 

(Name) ( Relationship) 

The Prudential Insurance Company of America 
By Willard I. Hamilton 

Vice President and Secretary. 
Attest, Einhorn 
Newark, N. J., June 16, 1926. 

On side of Form-This Form must be securely at-
tached to the Group Insurance Certificate re-
f erred to hereon. 

Schedule 6. 

Ordinary Claim Department. 

THE PRUDENTIAL INSURANCE CO. OF 
AMERICA 

Home Office, Newark, N. J. 

APPLICATION FOR DISABILITY BENEFITS 

Ordinary, Intermediate, Group and Wholesale 
Policies 

An insured to be entitled to Disability Benefits 
1nust be physically or mentally incapacitated to 
such an extent that he is rendered permanently 
unable to engage in any gainful oc0upation. 
Number of policy ( or policies) 1717818 

Certificates 15 15-,A 

Insured's full name Robert •Gemmell 
Date of insured's birth 6/1 ,5/1869 
Insured's home address 311 Mt. Prospect Ave. 

Newark, N. J. 
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Schedule 6. 

Where will insured .be located during next thirty 
days? Same address 

Name and add 1ress of last employer Prudential 
Ins. Co. 

In what capacity employed? Assistant 1Secretary 
Last day of employment? April 1926 O.K. 

l0 On what date did insured first consult a physician 
during present illness? Approximately 4/ 1/ 2G 

What was the insured's condition at that time? 

20 

Hospital Case 
When was insured first considered to ibe totally 

and permanently disabled? April 1926 
What was the insured's condition at that time? 

Considered fatal N 41 69-6-15 
Names and address.es of all other physicians who 

have been consulted during present illness, to-
gether with period of treatment by each 
Dr. Teeter, Dr. Hawkes, Dr. J. Gray. Refer 
to Dr. Patten, Medical Director Prudential 
I-Iome Office 

What hospital or dispensary treatment has been 
received during present illness? ( give name and 

location) 
Presbyterian Hospital, Newark, N. J. 
iSt. Barnabas I-Iospital, " 

30 What other insurance has the insured ( accident, 
health and life) ? None 

40 

Signature Robert Ge1nmell 
Address 311 
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Schedule 7. 

Ordinary Claim .Department. 

TI-IE PRUDENTIAL INSURANCE COMP ANY 
OF AME ·RICA 

Edward D. Duffield, President 

Home Office, Newark, N,ew Jersey 

Proof of Total and Permanent Disability-Ordin-
ary, Inter1nediate, Group and Wholesale Policies 

PHY,SICIAN'S STATEMENT 

Please use the reverse ,side of this sheet for am-
plifying the answers to questions below, or for any 
comments which you consider will be helpful to us 
in reaching a decision in this case. 
Naine of patient Robert Genu:nell 
Present location Newark 
I-low long have you been attending patient? Not 

his attending physician but have seen him 
fro1n time to time 

State diagnosis and describe fully the illness or in-
jury causing disa,bility Pernicious Anaemia 

When were sy1nptoms :first noted? Probably two 
years ago or in Fall -of L924 

If disability is caused by Pulmonary T. B. when 
was it so diagnosed? V 

What test confirmed the diagnosis? -V 
Date of confirmation V 
Has the patient's condition shown any recent im-

proven1ent? ( Give particulars) No. 
Is patient still under treatment by you? No 
Date you last saw the patient About two months 

ago 
Do you think patient will ever be able to work in 

any gainful occupation? No 
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Schedule 7. 

If so, to what extent? V 
Approximately, when do you think the patient will 

be able to perform work of s,ome kind? y 
Do you consider the patient totally and perma-

nently disabled so that he (or she) will, for 
all time, be prevented from engaging in any 
kind of work? Yes 

If so, on what date did you first conclude that pa-
tient would never again be able to work? 
About nine months ago 

Describe condition ,of patient at the time you made 
this unfavorable prognosis 
Very anaemic & weak; markedly disturbed 
and weak heart action; has had a blood trans-
fusion 

Date Dec. L6th, 1926 

Signed J. ALLEN PATTON, M. D. 
Address Med. Dpt., Prudential Ins. Co. 

New.ark, N. J. 
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Schedule 8. 

THE PRUDENTIAL INSURANCE COMP ANY 
OF AMERICA 

Ordinary Department 
No. 193926 

Newark, N. J. Dec. 20, 1926 
PAY Ten Thousand .Seventy- Four and 80/100 

Dollars to Order of Robert Gemmell $10074.80 
In full for all claims under Policy No. G. 1690 
C. 15A-G. 1690 C. 15 

To 
Fidelity Union Trust Company 

Newark, N. J. 
515-·9 . 

Ernest A. Burkhardt 
Asst Cashier 

Countersigned 
T. J. Natley 

Assistant Auditor 

Endorsements 
This check is in full payment of all claims under 

the policy or policies mentioned thereon, and the 
payee accepts , it as such by endorsement below. 

No other receipt required. 

Sign here ................................... . 
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Statement of Claim of Defendant Fidelity Union 
Trust Company, as Executor, etc. 

Filed June 4, 1927. 

IN OHANCERY OF NEW JERSEY. 

Between \ 
THE PRUDENTIAL INSURANCE . 

COMPANY OF AMERICA) I 
Complainant, On Bill of 

and Interpl,eader. 

FIDELITY UNION TRUST COM- \ Statement of 
. (' Clain1 of 

PANY, a corporation of New Defendant, 
Jersey, as Executor of the Last i Fidelity Trust 
Will and "l1estament of Robert Company, as 
Gemn11ell, deceased, and AR- J Executor, etc. 
MENA B. GEMMELL) 

Defendants. 

Sitaternent of claim of defendant, Fidelity Union 
Trust Con1,pany, a corporation of ,the State of New 
J er ,sey, as Executor of the last will and rtestament 
of Robert Geni:mell, deceased: 

1. On October 1, 1924 said Ro berrt Gemmell was 
an officer or employee of the complainant, The 
Prudential Insurance Company of A1nerica, and 

3o continued a:s1 such officer or employee until his 
death, whkh occurred on December 20, 1926. 

2. On October 1, 1924, the complainant; The 
Prudential Insurance ,Company of America, i•ssued 
·whaJt is known as a group insurance policy, a copy 
of which is- aittached to the bill of complaiTut, and 
to which for greater certainty this , defendant , begs 
leave to 1~efer. 

40 3. Under said group insurance po.licy two certi-
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Stll,ltemen,t of Olaxim of Defiend)anti Fi~el~t& Union 
Trust Company) as Eai:ecuv-orr) e1tc. 

ficates #15 and #15A for $5,000. each, one dated 
October 1, 1924 and the other December 10, 1925, 
were i·ssued to ,said Robert Gemmell, no beneficiary 
being na ,med in said certificates. 

4. On June 16, 1926 said Robert Gemmell caus 1-

ed said certificates to be made payable, upon his 
death, to his wife, the defendant, Armena B. Gem-
mell; the payinent of which being subject to the 
terms of said group insurance policy and said cer-
tificates is:sued thereunder. 

5. By the ter1ns 1 of said group insurance policy, 
it wais, among other ,things ,, provided : tha,t if any 
insur ·ed theneunder becan1e totally and permanent-
1 v disabled befoTe attaining the age of sixty year ,s 
;nd while such policy upon 1the life of the insured 
remained in full fo-rice, upon receiving due proof of 
su~h dis ·ability the company would pay to such per-
son the an1ount insured upon his. life, either in one 
sum six months after -the company received proof, 
or in sixty monthly irnsta}m,ents 1 during five yearsi, 
each instalm ·ent to be of the amount of $17.95 per 
$1,000. of insur,ance claimable. 

6. Each certificate iS'sued to s,aid Robert Ge1n-
mell under s1ard polky contairned ,the provisions · set 
forth in paragraph 5 hereof . 

. 7. On December 16, 1926 said Robert Ge1mnell, 
having prior thereto become totally and per1nan-
ently disabled, and being und:er the age of sixty 
yea1r,s1, and said policy of insurance upon his: life 
beirng .then in full force andl effect, executed and 
delivered to the complainant an application in 
,vri 1ting for the pay1nent to him, in one ·sun1, of the 
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StJ.~~em'ent 10)/ Claim of Defi,endant . Fidelity Union 
Trust Company) ,as EaJ,ecutt,orr) etc. 

entire amount of insurance evidenced by certifi-
cates #15 and #15A; and having made due proof 
to 1the .s,atiis.f.action of the c01nplainant, The Pru -
denti ,al Insurance Con1pany, of such total and per-
manent disability, his application was · approved by 

lO his emp1'oyer, The Prudential Insurance Compan~, 
and a check drawn by said company to his order 
for the sun1 of $10,074.80. 

8. Said dheck was dated 1 December 20, 1926, 
though ·actually dr 1awn and signed . by ithe propeT 
officers of the complainant, T'he Prudential Insur-
ance Co1npany, OllJ Decen1ber 17, 1926. 

9. By reas 1on of 1the application of .said Robert 
20 Gemmell for the payment to ,him in one sum of the 

full amount due to him under :sia,id group policy 
of insurance a'S ·evidenced by his certificates, and 
the acceptance thereof by The Prudential Irnsur-
ance Company, his employer, of ,the proof of s1udh 
total and permanent disability, and of his appli-
cation for such payment, the amount payable un-
der said policy becan1e due and payable, and his 1 

claim under such policy enrured to the benefit of 
his estwte, and said Armena B. Gemmell cea;s;ed to 

30 

40 

have any interest in or under ,said policy of insur-
ance and the certificates , iSisued thereunder. 

HOOD, LAFFERTY & CAMPBELL, 
Solicitors of Deft., Fidelity Union Trusrt 

Company, as Executor of the last will 
and testameillt of Ro be~t GemmeH, de-
ceased. 
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Statement of Claim ,of Defendant Armena B. 
Gemmell. 

Filed .June 22., 1927. 

IN O:HANCERY OF NEvV JERSEY. 

Between 
THE PRUDENTIAL INSURANCE 

COMP ANY OF AMERICA) 
Complainant, 

and 
FIDELITY UNION TRUST COM-

PANY, a .corporation of New 
Jersey, as Executor of the Last 
Will and Testament of Robert 
Ge1nmell, deceased, and AR-
MEN A B. GEMMELL) 

Defendants. 

' 

On Bill of 
In terpleader. 
Statement of 
Claim of 
Defendant, 
Armena B. 
Gemmell. 

Statement of claiin of defendant, Ar1nena B. 
Gemmell, to ithe fund in duspute in the above en-
titled caus,e. 

1. On October 1, 1924, said Robert Gemmell was 
an officer or employee of the complainant, The 
Prudential Insurance Comp·anv of America and 

V ' 

continued as 1such officer or ,employee until his 
death, which occurred on December 20, 1926. 

2. On October 1, 1924, the complainant, The 
Prudential Insurance Company of America, issued 
1Viha1t is known a;s a group insuraillce policy, a copy 
of which is attached to ·the bill of co1nplaint, and 
to which for greater certainty this defendant begs 
leave to ref er . 
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Statement of Claim of D,ef:etnd(L{Yl,t A '.rmeriti B. 
G,emmell. 

t.ificates #15 and #15A for $5,000. ·each, one dated 
October 1, 1924 and the other December 10 1925 ' ' were issued ,to said Robert Gemn1el1, no beneficiary 
being named in 1s1aid ce1~t.ificates. 

4. On June 16, 1926, said Robert Gemmell caus-
ed 1s:a1d certificates to be made payable, upon his 
dea.th, to his wife, the defendant, Armena B. -Gem-
mell; the pay1nent of which being ,subject to the 
terms of said group insurance policy and said cer-
tificates issued thereunder. 

By the terms of said group insurance policy, it 
was, a1mong other things, provided : 

"Disability Before Age 60: Waiver of Pre-
mium,s· - Payment of Insurance. 

If any person insured ' under this Policy 
shall becon1e totally ·and permanently dis-
abled, either phy;s,ically or mentally, fr01n any 
cause whatsoever, to ·such an extent that he 
( or sihe) is. rendered wholly, continuously and 
permane:n.Jtly unable to engage in any occupa-
tion or perforn1 any work for any kind of 
compensation of financia.l value during the re-
mainder of his ( or her) lif etin1e, and if such 
disabil:iity s·hall occur at any time after the 
payment of the fir,srt pr•emium on a0count of 
such insurance, while this 1 Policy iis in full 
force and effect -and the s1aid person is less 
than sixty years of age, the Con1pany, u·pon 
receipt of due proof of such disability, will 
grant the f ollo~viing benefi,ts : 

(1) vVaiver of Premiums ·. - The Company 
will, during successive renewal periods, waive 
the payment of that portion of each premim .n 
under this Policy applicable to the insurance 
on the life of said dis 1abled person the due 
date of ·which, as ,s,pecified on the firist page 
hereof, shall occur after receipt by ,the •com-
pany of -s1a.id proof of such di'sabiliity. 
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Staiem .e11;t of Glavm •of D:efeindant Armen .a B. 
Gemmell. 

(2) Payment of Insurance. - The Company 
will, in addition to waiving the premiums, 
pay to said person at its , H01ne Office the 
an1ount insured on his , ( or her). life, a.-s the 
E1nployer may request, either in one sum six 
n1-onths, afted the Company 1shall have receiv-
ed such proof, or in ,sixty moTothly instalments 
during five year,s, each instalment to be of the 10 
a.mount of $17.95 per $1,000 of insurance pay-
able. The fi'rsit of -such monthly instalments 
shall be paid immediately upo:p_ receipt by the • 
Company of due proof of s:uch dis,ability and 
subsequent monthly insta.lm ,en ts1 shall be paid 
on the fil'lst d.a.y of each 111onth thereafter. 

The ,total amount of insurance under this 
Policy on the life of the ,s,aidl per ison at any 
tin1e after one or more of such instaln1ents 
have been paid shall not exceed the commut-
ed value of such of said insitaln1ents a.s are 20 
not then due computed at the rate of three 
and one-half per cernt. per annum compound 
interes,t. 

Any insurance -remaining at the death of 
the ·said person shall be paid to the Benefici-
ary or Beneficia ·ries of said per ,son." 

6. E ,ach certificate issued to the said Ro:bert 
Gemmell undler said policy contained .substantially 
the provisions : ,s,et forth in paragraph 5 hereo.f, but 
the said provisio111s1 in sa,id certificates are not coin- 30 
plete, and this , defendant relies on the prov1sflons 
and tern1s of the policy above quo,ted. 

7. On Decem·ber 16, 1926, said Robert Gemmell, 
being very ill, and under the age o:f -sixty years, 
·while siaid policy of iiTIJsuranoe ,vas then in full 
· force and effeot, executed an application for dis~ 
ability benefits, a true copy whereof it is, believed 
is attached to the bill of complaint and n1arked 4o 
Schedule C, but for grea,ter certainty this defend-
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State1n .ent o.f Oktim 10.f n :efendant Arm:ena B. 
Gemm •ell. 

ant begs 1'eave to refer to the original thereof. She 
denies tha 1t siaid paper w,as,, or •a1nounted to an ap-
plication in writing f-o:r the payinent to the said 
Robert Gen1mell in one sun1, of the entire amount 
of insurance -evidenced by certificates #15 and 
#15A. She also denies : that due proof to the sat-
isfwction of the complainant, The Prudential In-
,s,urance Oompany of America, wa:s made to · such 
company of such total and permanent disability 
of ,the s,aid Robert Gemn1ell, and that hi,s applica-
tion was1 approved by the Prudential Insurance 
Company in the for1n and 1nanner required 1 by said 
company, or in any other for1n, and she says · that 
if a check was drawn by said company to ,the or-
der of the said Roberrt Gen1mell for the ,sun1 of 
$10,074.80, the said check ·was never paid to hi1n; 
no authority existed for the drawing thereof, and 
no rights had been acquired as against the rights 
of the said Armena B. Gemmell as · beneficiary un-
der said certificates by any action or steps taken 
as cl,aimed by the said Executor of the las ,t will 
and testament of Robert Gem1nell. 

8. This defendant is1 ignorant as to when said 
check was drawn, but she -says tha ;t it was, for rea-

30 s'ons aforesaiid, totally ineffective. 
9. By reason of th e premises ,, the right ,s o:f ,the 

said Armena B. Gem1nell to s1aid sum of $10,074.80, 
by reason of her being named as: beneficrary, re-
n1ain valid and subsisting and the Fidelity ·union 
Trust Co1npany, ais Executor under the last will 
and tes ,tament of Robert Gemmell, bas no right 
·whatever to s1aid sun1 or· any part thereof. 

McCARTER & ENGLISH, 
4 o Soliicitors ' of Defendant, 

Arn1ena B. Gemmell. 
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Interlocutory Decree. 
Filed June 29, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
THE PRUDENTIAL INSURANCE 

COMPANY OF AMERICA, a cor-
poration, 

Complainant, 
and 

FIDELITY UNION TRUST COM-
PANY, a .corporation of New 
Jersey, as Executor oif the Last 
Will and Testament of Robert 
Gemmell, deceased, and AR-
MEN AB. GEMMELL) 

Defendants. 

On Bill, Etc. 

Interlocutory 
Decree. 

This cause coming on to be heard in 1the presence 
of Messrs. Lindabury, Depue and Faulks, of coun-
sel with the Con1plainant, and 

AND IT APPEARING that proces ,s of subpoena was 
duly is1sued out of this Court returnable on the 
16th day of May, 1927, and was duly served on 
both of the defendants., and that both of said de~ 
fendants have failed rto plead to the said Bill of 
Complaint but have filed statements of their re-
spective claims pu1~suant to Rule 69 of this Court, 

AND IT APPEARING that the Con1pl,ainant held the 
funds · in ~ts bill n1entioned for the true owner with-
out having or claiming any right or interest there-
in and ·thart the s1aid funds have been d.eposi ted in 
this Court to be delivered! o:ver to whon1soever may 
be entitled thereto, and that ,the said Bill of Inter-
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In.terfocu~ory Decre ,e. 

pleader is properly brought by said Cmnplainant 
and thait siaid Complainarut is: entHled ' to the relief 
p~ayed for by it, 

IT IS) THEREUPON) on this 27th day of June, 1927, . 
ORDERED) ADJUDGED and DECREED 1that the said 
Bill of Interpleader is properly brought by the 

10 Complainant in this cause and tha ,t said Comp}ain-
ant is entitled ,to the relief prayed for by it, 

AND IT IS FURTHER ORDERED) ADJUDGED and DE-
CREED that said Complain 1ant be and it is hereby 
dismissed fro1n the fur1ther prosecution of this suit 
with its costs 1 to be taxed, to be paid out of said 
fund s,o deposited in this Court as aforesaid, and 
that s1aid Complainant be and it is hereby relea ,sed, 
acquitted and discharged from all clailns by, or 

20 liability to the defendants in this ,suit, or either of 
then1, for, upon or by reason ,of said fund, 
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AND IT IS FURTHER ORDERED) ADJUDGED and DE-
CREED that the 1said defendants ', Fidelity Union 
Trust Company, Executor of the last will and tes-
tament of Robert Gemn1ell, Deceased, and Ar1nena 
B . Gemmell interplead, settle and adjusrt their s·ev-
eral cla1im,s,, dem 1ands and matters in controvers ,y 
in this suit a·s between themselves. 

Respectfully advised 
BAYARD STOCKTON) A. M. 

E. R. WALKER, 
C. 
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Order of Reference. 
Filed September 2,6, 1927. 

IN OHANrCERY OF NEW JERSEY. 

Between 
THE PRUDENTIAL INSURANCE 

COMP ANY OF AMERICA) a cor-
pora ti on, 

Complainant, 
and 

FIDELITY UNION TRUST COM-
PANY, a corporation of New 
Jersey, as Executor of the Last 
Will and Testament of Ro.bert 
Gemmiell, deceased, and AR-
MEN A B. GEMMELL) 

Defendants. 

On Bill of 
Interpleader. 

Order of 
Reference. 

An interlocutory decree having been entered in 
this ,suit on the 27th day of June, 1927, in which it 
was ordered that the defendants Fidelity Union 
Trust Oo1npany and Ar1nena B. Gemmell inter-
plead, settle and adjust their several claims, de-
mands 1 -and matters in controver 1sy in ,this 1 ,suit as 
between them ,sielves, and application being made to 
the Oourt, and solicitors for both the defend 1ants 
cornsenting, 

It is!, on this 26,th day of September, 1927, on mo-
ition of Mc Carter & English, SoHcitors i for and . of 
counsel ·with the Defendant, Armena B. Gemmell, 
ORDERED that the above cause be and it hereby is 
ref 'erred to ,the Honorable Alonzo Church one of 
the Vice Chancellors of this Court, to hear the 
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Or,<iJ.er of Reference. 

,same foT the Chancellor, and ·to report to him what 
order or decree ,s;houl 1d be made therein. 

E. R. WALKER, 
C. 

We consent to the 1naking and entry of the fore-
l O going Order. 

McCARTER & ENGLISH, 
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Solicitors : for Defendant, 
Armena B. Gemmell. 

HOOD, LAFFERTY & CAMPBELL, 
Solicitors ' for Defendant, 

Fidelity Union Trust Company. 
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Order of Designation. 
Filed October 7, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
THE PRUDENTIAL INSURANCE 

COMPANY OF AMERICA) a cor-
po ration, 

1 

Complainant, 
and 

FIDELITY UNION TRUST COM-

On Bill of 
In terpleader. 

PANY, a corporation of New Designation. 
J ers.ey, as Executor of the Last 
Will and Testament of Robert 
Gemmell, deceased, and AR-
MEN A B. GEMMELL) 

Defendants. 

Thisi 1na,tter ha viing been opened ,to the court by 
Messrs. Mccarter & Engliish, solicitors of the de-
fendant Arm ·erna B. Ge1nmell, and it appearing 
that an interlocutory decree has , been entered in 
this suit on the 27th day of June, 1927, in which 
it wa,s, ordered tha,t . the defendants: FidJelity Union 
Trus 1t Compan~ and Arn1ena B. Gen1mell inter-
plead, :settle and · adjuS't their several cliaims, de-
mands and m-att,ers: in controversy in this- suit as 
between ·them ,selves, and it appear,ing that I-Iood, 
Laffer ,ty & Ca1npbell, solicitors for the defendant 
Fidelity Union Trusit Company have c·o:rusented 
her•eto. -

It is on this 7 day of Septen1ber, 1927, ORDERED 
that the 17,th day of November, 1927, at 10 o'clock 
in the forenoon a·t Chancery Chambers-, Industrial 
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Order of De.sign,,wtion. 

Office Building in the City of Newark, be designat-
ed as 1 the time and place for the 'hea·ring of the 
above entitled cause. 

ALONZO CHURCH, 
V. C. 

We consent to the foregoing designation. 

McCARTER & E~GLISH, 
Solicitors , for Defendant ., 

Armena B. Gemmell. 

HOOD, LAFJi.,ERTY & CAMPBELL, 
Solicitor 1s1 for Defendant, 

Fidelity Union Trust Co. 
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Testimony. 
IN OHANCERY OF NEW JERSEY. 

November 17, 1927. 

Between 
THE PRUDENTIAL INSURANCE 

COMP ANY OF AMERICA) a cor-
poration, 

Complainant, 
and 

FIDELITY UNION TRUST COM-
PANY, a .corporation of New 
Jersey, as Executor orf the Last 
Will and Testament of Robert 
Gemmell, deceased, and AR-
MEN A B. GEMMELL) 

Defendants. 

TRANSCRIPT of shorthand notes of testi-
mony taken in the above entitled cause be-
fore his Honor, ALONZO CHURCH) in the 
Chancery Chamber 1s, Newark, New Jersey, in 

10 

20 

the presence of MCCARTER & ENGLISH ( by 
ROBERT MCCARTER), for the Prudential In-
surance Company; HOOD) LAFFERTY & CAMP- 30 
BELL ( by MR. LAFFERTY) for the Fidelity 
Union Trust Company. 

I 

. Mr. Lafferty : If the Cour-t plea"Se, do you want 
me to mafoe an outline of the case? 

The Court: Yes,, please. 
Mr. Lafferty: I ,suppose I have the laboring oar, 

like enough, because the policies 1 were made pay- 40 
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Testimony. 

able to Mr. Gemmell. Mr. Robert Gemmell was 
as 1sistant secretary of the Prudential Insurance 
Company. The Prudential Insurance Company 
issued what is: known as a group insurance policy, 
insuring the lives , of -their officers1 and employees 
up to a certai11J amount. There was , only the one 

lO policy and certificates , were issued to the various 
person :s insured. Two certificates 1 were issued to 
Mr. GemmeH for five thousand dollars each. 

The policy provided that in the event of the total 
dis,ability of an assured, before he came to the 
age of s:ixty years,, thaJt the company on presenta-
tion of proof, to the satisfaction of ,that fact, would 
either pay the face val uec---

( Mr. Mccarter hands papers to Court.) 
Mr. Lafferty: Yes; I will read it. It is, on the 

20 third page: "If any person illJsured under this poli-
cy shall become totally and permanently disabled, 
eiither physically or merntally or any cause whatso-
ever, to such an extent that he ( or she) is: rendered 
wholly, continuously and permanently unable to 
engage in any occupation or perform any work for 
any kind of compensation of financial value during 
the remainder of his ( or her) lifetin1e and if such 
disabiliity shall occur at any . time after the pay-

30 
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ment of the first premium on account of such in-
surance, while thi si policy is in full force aI1Jd effect 
and the said person is less than sixt~ years of age, 
the company, upon receipt of due proof of sµch dis-
ability, will grant the following benefits-" 

Then, one provision was the waiver of prem .iums. 
"Two. The company will in addition to ·waiving 

the premiums 1, pay to the said perSion a,t i,rts, home 
office the amount insured on his ( or her) life, as 
the employer may request, eit ,her in one su1n sd.x 
months after the company shall have received such 
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proof, or in sixty monthly installments during five 
years, ewoh irus,tiallment :to be of the amount of 
$17.95 per one thousand dollars , of insurance pay -
able. T'he firsrt of such monthly installments 1 shall 
be paid immediately upon receipt by the company 
of due proof of such disability and subsequent 
monthly installments: wiH be paid on the first day 
of each moI1Jth thereafter." 

What happened was , that Mr. Gemmell became 
totally disabled abouit April 1, 1926, and he made 
application to the insurance company for their 
benefit under this policy . . His application was 
made-not dated-but wws made on or about De-
cember 16, 1926. · The doctor's certificate is , dated 
December 16, 1926. The company a.pproved his 
application on the 17th of December. The check 
was drawn to hi'S order for $10,074.80, the value of 
his certificates under this policy. 

T'he checks:, while issued o.n December 17th, are 
actually dated December 20. That was some in-
ternal arriangement they had in the company. And 
Mr. Gem1nell died between the dates~Mr. Gem11re1l 
died, I think, on the 20th. Anyhow, it was , before 
the checks were due. 

The Fidelity Union Trust Company is executor 
under his will. These policies were made payable 
to Mrs ,. Ge1nmell, but in the policy there was 1 the 
right to change the beneficiary. 

Those are the facts. 
M1r. Mccarter: Perhaps I had better srtate it 

from our s;tandpoint. 
I represent Mrs. Gemmell. The suit is1 an in-

terpleader by the Prudential, tJhe maker of the two 
policies, or, rather, the two certificates under an 
omnibus , policy of group insurance. 
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The two certificat ,es aggregating, as Mr. Laffer · 
ty has 1said, $10,000. 

Mr. Gemmell was an offi.oer, assistant -secretary 
of the Prudential and was insured undeT this 
group plan. Among the provisions in the po1icy 
was that the insured could change the beneficiary. 

The two certificates , were issued without any 
name of the beneficiary, but later, pur 1suant to :the 
t:erms of :the policy, Mrs. Gemmell was: made the 
beilleficiary, 1s:o that she becaine by thwt act entitled 
to the proceeds of .those two policies. 

Her hus:band was ill and there was 1 a provision, 
that isi before your Honor in the policy, for a per-
son who is totally disabled getting a disability pay-
ment and, I 1think, the terms of that document are 
rather important. That is the reason I handed it 
up to your Honor. I have allJother one- and I will 
therefore venture to read it: "ProvisionS' as: to to-
tal and permanent disability. Disability before 
age sixty: waiver of premiums ·-payment of insur-
ance. If any person insured under this policy 
shall become totally and permanently dfaabled, 
either phys ,ically or mentally OT any cause wha ,tso-
ever, to such an extent that. he ( or she) is, render-
ed wholly, continuous;ly and permanently uniable 
to engage in allJy occupation or ·perform any work 
for any kind of compensat:ion of financial value 
during the remainder of his 1 

( or her) lifetime, and 
if such disability shall occur at any tin1e after the 
payn1ent of the first prenrium on account of such 
insurance, while its policy is in full force and 
effect and the s:aid person is less than sixty years 
of age, the company, upon receipt of due proof of 
such disability, will grant the following: 1. Re-
mit the premium and make a payment in two 
forms,--alternative of two forms, either of monthly 
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payments. who:Se aggregate will equal the amount 
of the policy, or a lump sum payable six months : 
after the receipt of proof of disability." 

That, in the rough, is the provis 1iorus, :that appear 
gern1aine. 

Now, as counsel has stated, on a day that is not 
noted on the proof of d·isiability or claim of disabil-
ity, but which, I think, we all can agree was : the 
16th of Decen1ber, Mr. Gemmell was home ill, and 
an officer ·of the company werut down to his house 
in Newark and a document purporting to be hi~ 
claim for dis:ability "\WLS ,then and there signed by 
hin1 arud taken back to the of-fice. I think he was-
in bed a,t :the time. On that day the doctor's cer-
tificate of disability wais, filled, Dr. Patton, the 
medical di,rector of the ins ,titution, and in the 
cour ,se of his s,tatement as to this , man's total disi-
a bility, he made the reinark - although he had not 
been the attending physician of Mr. Gen1mell-he 
n;iade the remark "Do you consider the patient to-
tally and permanently disabled -so. that he or she 
will be for all time prevented from erngaging in any 
kind of work? Answer: Yes.. If ,so, on what date 
did you first conclude that the patient would neveT 
again be able to -work? About nine 1nonths ago." 
But, n1ind you, this , paper, as1 well as• the claim for 
disability, were neither of the1n n1ade out and 
neither of -then1 presented to the company until the 
16th of Dece1nber. No return of the po.licy or 
shall I ·say certificates? I,t would be an omnibus 
policy. The certificates w,hich Mrs. Gemmell had 
in her posses ,sion are still in her pos1ses:Sion and 
they were not returned. I think the require1nent 
is-in other words 1, you cannot be insured and , have 
a disability benefit at the same time. They are in-
consistent. 

10 , 
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On the 17th, which was , Friday, a check was 
driawn by the Prudential, which will be shown you, 
or .a copy-we don't care for the originals-for 
$10,000 with some increase :to the order of Robert 
Ge111mell, thait check, however, being actually 
phys 1ically drawn oni the 17th, Friday, was dated 

10 the 20t 1h, a matter of convenience. I don't know 
why, but it wa.s, dated the 20th and was · retained 
by the insurance company, nothing more done, it 
being, I imagine, the expectation that on Monday, 
,vhich was the 20th, to deliver tihe check ;to Mr. 
Gerrunell, and whatever else wa ,s, ,to be done would 
then be completed and the whole thing would be 
as the French say un fait accompli) but on the 
morning of the 20th, Mr. Gerrunell died. 

The Court: The early morning of the 20th? 
20 Mr. Mccarter: The early morrning of the 20th. 

The oheck i,s s-till in the office of the Prudential 
the day the check is 1 dated. I -think he died about 
eight o'dock, before business ho~rs ,. Of cour ,se, he 
never had the check; the check had nort left-it was 
in the custody of the Prudential. 

Well, a will wa1s found and proved, by which the 
Pidelity is made executor, and Mrs. Gemmell sim-
ply given a s,1111all sum of n1oney, $20,000, as the 

30 residue of this estate is l,eft to two Scotch sisters 
living in Sco:tland--Bonny Scotland'--and the 
Prudential Com1pany, under these circu111s,tances, 
being in doubt as to 1their rights and liabilities ., 
filed th:iis bill of interpleader, in which they set out 
these following facts, upon ,v;hich there is1 no disr-
pute at all. It i,s stated that the Fidelity Com-
pany considered that that was an accomplished 
fact and it wa·s n1oney belonging to his executors 
and should go to Scotland. Mrs 1• Gemmell, on the 

40 other hand, said, "Nay, Nay," ,said that that was 
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not an accomplished fact; the check was , never 
delivered; it wa ,s nqt drawn until the day he diied. 

The Court: Well, it probably w0Js not drawn un-
til after he died. 

Mr. McCariter: It probably was not-physically 
drawn? r,t was 1 physically drawn, I believe they 
say, on the 17th. 1 o 

The Court: 0 h, I s:ee. 
Mr. Mccarter: It was postdated, pos 1tdated and 

therefore she says it was not an accomplished fa~t. 
But, in addition to that, she also says , that part of 
the things that had 1 to be, under the rules and regu -
lations of the company, acco111plished, had been ruot 
accomplished, namely, the return of the policy, cer-
tifica ,tes-. They are in her pos;s,es:sion. 

Moreover, if your Honor will :again recur to that 
provi ,sion about to:tal disability- 20 

The Court: Upon receipt of due proof of -such 
disability. 

Mr. McCar•ter: Yesi; upon receipt of due proof 
of such disability. 

Now, we will assume 111omentarily for the pur-
pose of argun1ent that 1the due proof was sent in 
·when thi ,s clailn of his, plus the doctor's · certifioate 
on the 16-th, w,ere presented. You observe, upon 
the receipt of due proof they will grant the follow- 30 
ing benefits, first, ren1it the pren1ium. That we 
are not concerned with. Then, one of two things, 
"The company will in addition to waiving the pre-
miums, pay to said person at its horn:e office the 
amount insured on his- ( or her) life, as , the employ-
er may request." Of cou1~se, t 1his is a curious siit-
uation in that the ernploye1~ andi the insurance 
people ,are the same people, but I talre: it for the 
purpose of just having :that in our mind and then 
waiving it, for it has nothing to do with it because, 40 
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apparently, we ·will as 1sum·e that instead of M1·. 
Gemmell working for the Prudential he worked for 
the Public Service, and the group insurance, then, 
apparently the scheme i,s that the Public Service, 
the employer, s1hall designate ·which one of the two 
methods of commutation s•hall be adopted. Now, 
"the company will in addition to waiving t 1he pre-
n1iums, pay to said person at its home office the 
·amount insured on his ( or her) life, a1s the em-
ployer may request, either in one sum SL""C months 
after the company shall have received such proof." 
Not s1ix morrths, your Honor, after total disability 
is ex posrt facto believed to have occurred, but the 
commuted payment of one sum instead of the 
monthly payment of installments for a sufficiently 
long period to exhaust the amount of the insur-
ance, i1s only payable six 1nonths after the receipt 
of such proof." Any insurance remaining a:t the 
death of the s,aid person shall be paid to the- bene-
ficiary or benefic:iariesi of such per 1son. That is 1 al-
so the provision. So that, in brief, to sum up, the 
cliaim of Mrs. Ge1nmell is she is :the beneficiary in -
t1his polky, s:he is, the person entitled to it unles,s 
her right has legally been taken away. 

There was undoubtedly an expectation of chang-
30 ing the situation and adopting the terms , that poli-

cies, provide could be adopted of a payment of a 
di,sabi1ity certificate. The pos 1session had started 
on its way. There had, if you will, been ·an act 
on the par:t of the co1npany o.f acceptance of the 
proof of clai1n, which ·was only presented on the 
16th, 2nd the doctor's di 1sability certificate was , re-
ceived the san1e day, ,so that the company never 
had any proof before, nor any claim fo·r disability 

40 
until the 16th of December, and whatever for1nali-
ty transpired: ,after those two documents - had been 
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received will be told you by the gentleman who is1 

here from the co1npany, on the 17th we will assume 
that they concluded tio accept this proof and, as 
I understand what runs through their mind-al-
though I think this better be proven-they issued 
a check immediately-but, as, I read the policy, it 
could not be issued until six months after receipt 10 
of proof, because rt-he doctor, medical d'octo,r of the 
company, friendly to Mr. G-e1nmell antedated this 
disability way back last April and the company 
rather, perhaps, insuring the sitrict phraseology of 
the policy, undertook t ·o -say that therefore they 
had a right to pay six months from April, see? 
Instead of six months from December. 

The Court : Y esi. 
Mr. Mccarter: So they concluded to diI'aw a 

check, and they did draw a cha.ck, owing to thier 2 0 
bus 1ines ,s; methods,, this formality occurring on Fri-
day, they dated that check Monday the 20th and 
held it ,and nothing more wa ,s-done by anybody, as 
I understand it, and on Monday morning Mr. Gem-
1neU died. 

Now, we say that it is, not an accomplished fact; 
the check was never delivered or anything els-e~ 
if everything else was- right ; the policies were 
never surrendered as they ought to have been; and 30 
an undelivered check is nothing but that, under .the 
negotiable instruments . act, and under the l,aw. I 
draw a check to the order of your Honor and ke~rp 
it in n1y pocketbook or leave it with my secretary, 
it has no effect. It ha !S to be handed to you before 
it ha ,s- any vitality whatever, and, . therefore, the 
es1tate has no right to · this money whateveT · and 
your Honor, on this , interpleade-r s,hould adjudge 
that :the money belongs to Mrs. Genunell. Now, 
that is our situation. Fortunately, there is- no 40 
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room for much disipute and each is1 trying to treat 
the interesting and novel question, perhaps, in a 
renmrkable w,ay, arrd we won't -s1tand on any tech-
nicalities, as. I told J\iir. Lafferty. 

Mr. Lafferty : I understand from Mr. MoCarter 
it is adn1itted without formal proof-( interrupt-
ed) 

The Court : Don't you think you better purt your 
a'ppearances on record? 

Mr. Lafferty : lle ha;s it. 
The Court: Oh. 
Mr. Lafferty: I-Ie has it. It is admitted w1th-

out formal proof that the Fidelity is1 :the executor 
of the will of Mr. Gemmell? 

( Mr. Mc Carter nods aS:sent. ) 
Mr. Lafferty: Now, I will call Mr. Dennis ·. 

WILLIAM A. DENNIS, sworn for the defend-
ant Fidelity Trust Company. 

Direct 0 examination by Mr. Lafferty: 

Q. vVhere do you res ,ide, Mr. Dennis •? A. I re-
side in ~Iaplewood, U~ Oakland Road. 

Q. What is, your business? A. I an1 supervisor 
30 of claims for the Prudential. 

Q. Insurance Con1pany? A. Insurance Con1-
pany. 

Q. vVere you acquainted with Robert Gemmel? 
A. I was ·. 

Q. Did you see him at any time shortly before 
his death? A. Yes; I did. 

Q. Where? A. At his home. 
Q. Did you have any particular reason for see-

40 ing hin1 at that tirn,e? A. Yes:. He telephoned 
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me on the 15th of December ·saying that he had de-
cided to take his 1 disability insuranoe and wsked me 
if I would come up and fix the papers for him, or 
as 1si-s1t hin1 in completing the papers. 

Q. And, pursuant to that telephone call you 
called at his home? A. Y es1. 

Q. Did Mr. Gemmell, at t1hat time, sign any pa-
per? A. Yes. 

Q. Have you that paper? A. Yes. Mr. Hyatt, 
I think. 

(Paper produoed. ) 

Q. I -show you a paper headed, "Ordinary Claim 
Department, the Prudential InsuranJCe Con1pany 
of Arn:eri0a, Home office in Newark, New Jer •sey, 
applioation for disability benefit" and ask you if 
that is the paper ,signed by Mr. Gemmell? A. Yes,; 
it is. 

Q. I notice the pa per is not dated 1. Do you 
know when it was 1signed? A. It was , signed on 
the 16th of December. 

Mr. Mccarter : vVhat year? 
Witnes1s: 1926. 
Mr. Laff.erty: I offer the paper 1n evi-

dence. 

10 

20 

(Paper 1narked Exhibit D-1.) 30 

Q. Let me have the next paper, the doctor's cer-
tifica.te. 

( Paper produced.) 

Q. I ,s:how you a paper dated December 16, 1926, 
and signed by J. Allen Patton, M. D. and a'Sk you 

. if you have ever •sieen that paper before? A. Yes, 
sir. 

Q. When did you first see it? · A. I saw it on 
December 16, '26. 40 
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Mr. Lafferty: I offer this in evidence, Mr. 
Mc Carter. 

( Paper marked Exhibit D-2.) 

Q. I show you a paper dated Dece1nber 17 1926 ' ' and, I think, signed by you and it mentions policy 
1690, certificate 15. Is that your signature, Mr. 
Dennis ,? A. Yes, sir. 

Q. And -what is that, Mr. D,ennis1? A. That is 
a h01ne office form-an office forin which is, used 
to complete-

Mr. Mccarter: I beg pardon. A little 
louder. 

Witness: Oh. This is a home office form 
used for recor~ purposes ,and on which i•s 
written the particulars: of the policy and 
claim ~nd from which the approval is made. 

Q. Then you approved the paym ,ent in one sum 
of oertificaite 15-A under policy 1690 to Mr. Gem-
1nell? A. Y.es. 

The Court: When is it dated? 
Mr. Lafferty: Deoember 17, 1926. 
The Court: Thi ,s one? 
Mr. Lafferty: Yes. They are both the 

s:ame date. 
The Court: All right. 
Witness: Yes1; I a:pproved it. 

Q. You approved it? A. (No ansrwer.) 

Mr. Lafferty: I offer it. 
Mr. Mccarter: May I see them? 
lVIr. Lafferty : Yes. They are both alike. 
Mr. McOarter: Is , the other exactly like 

this ,? 
Mr. Lafferty: I suppose so. 
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l\!Ir. McCarter : Well, I won't detain you. 
I would like to look at them, after you have 

them marked. 
The Court : No objection? 
Mr. Mccarter: No. 

· The Court: They will be admitted. 
( The paper is marked Exhibit D-3.) 

Q. I als:o 'Show you another paper dated Decem-
ber 17 and signed by you and it re:13eT1s to policy, 
gernerial policy 1690, certificate 15-A, is•sued to Rob-
·ert Geinmell. Was that approved by you, Mr. Den-
nis? A. It was. 

Q. And ;that is part of the con1pany record? A . . 
It is1. 

The Court: Well, what is that about? 
Mr. Lafferty: Thia;t is the second policy. 

There are two certificates. 
The Court: Oh, there are two policies. I 

thought there was , one policy of $10,000. 
Mr. Lafferty: There is a 1nas:ter policy 

covering all insurance issued ,, and the cer-
tificates. 

Witness ,: It is for $5000 each. 
The Cour:t: Let that be marked, if Mr. 

M·cCarter has no objection. 
Mr. Mccarter: No objection. 
( Paper marked Exhibit D-4.) 

Q. I ,show you a check canoelled-the s,ignatures 
cancelled, drawn by the Prudential Ins:urance 
Company :to the order of Robert Gemmell, and dat-
ed Dece1nber 20, 1926, and is said to be in full of 
clainus under policy nu1nber D-1690, C-15-A, G-
1690, C-15, and ask you if you have ever seen that 
check before. A. I have. 
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Q. I oall your attention ito the fact tha;t the 
check rs dated December 20. Do you know any-
thing about that? Was , that the date on which 
the check wws actually issu ·ed by the company? A. 
No. It was drawn oru the 17th of December. 

The Court: How do you know ,that? 
Witnes 1s: Sir? 
The Court: I-low do you know that? 
Witnes,s ,: Why, because the claim was ap-

proved on that day and the check is drawn 
the same day it i,s approved. 

The Court: Did you ,see it dTa-wn on the 
17th? 

Witness ,: I saw ,the check on the 17th, 
yes. 

The Court: You saw the check already 
111ade out and drawn on the 17th? 

Witnes1s,: Yes, sir. 
Mr. Mccarter: The check waiSi delivered 

to you to be taken to Mr. Gem111ell? 
Witnes ,s: No, no. 
Mr. McCarter: Oh, I thought it was. 
Witness : These checks-the check 1s 

drawn in my department and , then it has to 
go :to the auditors, cas1hier to be signed and 
be audited. Then it con1es, back. 

Q. I ,see. 

The Court: What I want ·to know is, did 
you siee the check all signed up, according 
to your rules 1, sio tha;t it could be delivered 
and ca-shed on the 17th, or did you merely 
s:ee it signed by-

Witnesis: No; I didn't see it after it was 
signed, because it talms • ,some time for the 
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check to go through the various depart-
ments, and it didn't get back to my depart-
1nent until the next 111orning, Saturday. 

Q. That would be the 18th, then? A. The 18th, 
yes. 

The Court: When did · you s1ee it ,s.ignied 
and ready for delivery ,and cashing? 

Witness: I ,saw it on the 18th. 
Mr. Laffer.ty : I will offer that check 1n 

evidence. 
( Check marked Exhibit D-5.) 
Mr. Lafferty : I think that iS' all. 

Cross-examination by Mr. McCarter: 

10 

Q. Mr. Dennis, the disability claim that was 20 
'Signed, as you ,say, by Mr. Ge111m:ell, in your pres r-
ence and which is 1 n1arked Exhibit D-1, was that 
filled in before you got there? A. No, sir. 

Q. In ·whose handwriting is the manuscript of 
the body of that insitrument? A. It is. in the hand-
writing of Mr. Gemmell. 

Q. And was tha ,t all filled in that day?. A y . es•, 
sir. 

Q. In your presence? A. Yes, sir. 
Q. After you caine there? A. Yes, sir. 30 
Q. Did you have a iconvers,atioru with him? A. 

Yes, sir. 
Q. He told 1 you, drd he not, that, in the event 

of this all going through, he expected to give the 
check to his wHe? A. He did. 

Mr. Lafferty: If the Court plea ,s:e, it does-
n't n1ake any difference, but I suppose there 
is no jury here so,- (interrupted) 

40 
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Q. Well, did you ·take the blank, Exhibit D-1, 
nainely the claim for disability, with you or had he 
one in his pos,ses•Slion? A. I took it with me. 

Q. You took it with you, and he was : able then, 
in your presience that day to fill it out completely? 
A. Yes, with difficulty. He had-he was very 

10 ·weak. 

20 

Q. Y.es. W a,s Dr. Patton with you? _ A. No. 
Q. Now, I observe that Exhibit D-1 is- undated 

and that the botto1n of it in rthe 1eft hand ' lower 
corner is a blank for certain ,signatures, 1nanager 
-or super-intendant, is there not? A. Yes. That 
is in usie when the f or1n com-es: fron1 one of our 
agents, but, inas1nuch a'S I took care of it myself, 
why, it was not filled out. 

'rhe Court: Do the rules require that it 
be filled out in all cruses? 

Witness ,: No; not if a ho1ne office man 
completes the transaction. 

Q. vVell, what record did the company have pri-
or to the docu1nent, Exhibit D-3, which is• the 
paper ,they foept in the office, that the disability 
claim Exhibit D-1 wa·s in due for1n an(} correct? 
Anything beyond your siay so? A. Well, the cer-

30 tificate of Dr. P ,atton and-

40 

Q. Oh, please, ans rwer 1ny question. The certi-
ficate of Dr. Patton has nothing to dJo, as1 I under-
stand it, with the clai1n of Mr. Ge1nmell. Now, I 
ain as1king you, previous 1 to the signing of this or-
dinary diisiability clain1 paper, which has been 
rnarlred Exhibit D-3, what evidence did the c01n-
pany have that the dis ,ability claim as, ,such was in 
proper form and correct. A. We ·had none. 

Q. I ,siuppos·e witb. a company of your s,ize you 
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have numbers , of these things, don't you? A. Ye.s1, 
sir. 

Q. A great many? A. Yes1. 
Q. Yes,. Now, a man cannot be insured and be 

entitled to a disability certificate at the same time, 
can he? A. I think he can. 

The Court: What Mr. Mccarter n1,eans ,, 
under the same policy. 

Q. Under the same policy. A. What i,s, your 
quesition, again, please? 

· Q. If I have a policy of $5000, or two policies 
such as these g~entlemen have-scratch that ·an out, 
pleasie. A-s, I understand the mechanism of this 
kind of insurance, there is ,a n1aster policy? A. 
Y.es. 

Q. Covering the entire group? A. Yes. 
Q. And each one of thes 1e insured is: given what 

i,s known as a certificate? A. Yes, sir. 
Q. Yes,. Now, I show you two documents ,. Are 

these the certificates-, 15 and 15-A, that were is1srued 
to Mr. Gemmell- A. They are. 

Q. -under this master policy? A. They are, 
yes. 

Q. And are :the two small pa pers 1 that are at-
tached to the designa;tion by Mr. Gemmell of his 
wife rus beneficiary? A. They •are. 

Q. Yes1• S•o ·that she was, under those policies, 
or those certificates ,, the beneficiary entitled to the 
money? A. Yes, sir. 

Q. Now, before the disability certificate becomes 
effective and co111plete, do _you not require the re-
turn of the certificates ,? A. Ye.s1; we require them 
if they are in existence. 

Mr. Laf:f.erty : If the Court please, I think 
that this: is a 1natter of law, ,vhether they do 

10 

20 

30 

40 



10 

20 

30 

40 

76 

William A. Dennis-Oro .ss. 

or whether .they don't. If they pay them, 
it doesn't make any difference whether they 
are outstanding. 

The Oourt .: Well, I .am not so ,sure about 
that. I think, in the first place, it is• a ques-
tion of fact. 

Mr. Mccarter: Yes. 
The Court: Do they r,equire it or don't 

they? 
Witnes ,s : We do require it. 
The Court: Now, he says- they do require 

it. 
Mr. McCa.rter: Yes. 
'fhe Court: Now, it comes to the quesrtion 

of law whether i!t makes any difference. 
Mr. Mccarter: Yes. That is exactly it. 

I offer it. 
(Paper marked Exhibit A-1.) 

Q. Now, in fact, they were not returned, were 
they? A. No. 

Q. And are ,still in the possession of Mrs. Gem-
m,ell or her couns 1el? 

The Court: Well, he doesn't know that. 
Witness ,: I don't know. 

Q. Well, you recognize them .a,s--(interrupted) 
A. I do. And they were not r:eturned. 

Q. No. They ,vere not returned. If a11-· ein-
ployee is totally disabled and in receipt of a dis-
ability benefit, does he not, ipso facto cease to be 
an employee and cease .to receive a salary? A. No. 
He is still an employee. 

Q. Does he receive a salary? A. He-yes; he 
rece1v,es a salary. 

The Court: Plus this , disability? 
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Witness-: Yes, ,s11r. 

Q. After the disability. A. For 1a certain length 
of time, under what we call disability, he goes on 
disability; the salary is continued, depending on . 
hi,s length of servioe, for a period of time. 

' Q. Is that provided in the policy? A. It has 
nothing to do w:rth the policy. 

Q. It ha ,s-nothing to do with the policy at all? 
A. No-, ·sir. 

Mr. Lafferty : The as,srb.red pays , for the 
policy. That is hi ,s right under it, the same 
a,s- would be my right if I took .the policy. 

Mr. ~IcCarter : Yes. 

Q. But you say-on what rule or regulation is, 
it that after an employee of the Prudential has , re-
ceived a disability pensii.on-(interrupted) A. 
You 1nean, from his policy-fro1n his certificate? 

Q. What on ear.th would I be talking about if I 
were not talking about -that? What is1 the use of 
raising all these questionsi? On what principle is 
it that he s1Ull receives 1 a salary? A. Well, that is 
a conoesision, or a gift of th'e company. He-de-
pending on the length of ·s,ervice an en1ployee ,still 
gets his salary for a certain period of tilne, depend-
ing on how long he has been ·with the company. 

Q. Yes. So that the fact-it is1 a fact, isn't it, 
that Mr. Gem1nell reoeived a ·salary for s-on1e tin1e 
after the 17th of Dece1nber, 1926? 

The Court: He couldn't have received 
it-

Witness: He had-
'fhe Court: Except for three days be-

eaus 1e he died on the 20th. 
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Witness: He received his s,al:ary during · 
the time he was 1 ill. 

Q. Do•wn to when? A. Well, it -would 1 be paid 
up to the date of his death; and I understand it 
was pa:i!d for th1~ee months after he died. 

Q. Yes. All right. At any rate, it was paid up 
lO to t'.he date of his death. A. Y:es1, sir. 

Q. Yes. All right. Now, on the 17th of De-
ce1nber, 1926, what official position did you hold 
in the company? A. Supervis10r of claims. 

Q. And as such were you the person who could 
and did approve or disapprove of claims of this · 
character? A. Yes,. 

Q. And you did approve of each ,of the two 
claim 's on the 17th? A. I did. 

20 Q. And ,this , Exhibit D-3 is the evidence thereof. 

30 

Is that right? A. Yes, sir. 
_ Q. In whosie handwriting on this Exhibit D-3 

are 1the words at the bottom, "Wishes full amount 
of group insurance in cash." A. My handwriting. 

Q. Now, you siay that you saw that check._____ 
(have you got ithe check, Mr. Laffierty?) -number 
193,926 on Saturday morning-

The . Court: No, on the 18th-that would 
be Saturday. 

Witnes 1s : That would be Saturday morn-
ing. 

Q. Tha :t was the 18th, Saturday n1orn1ng the 
18th? A. Yes. 

Q. vVho handed it ,to you? A. I don't remem-
ber-nobody handed it to m,e--I don't remember 
who handed it to me. It came . back in the usual 

40 way to the depart1nent, after it had been thr ,ough-
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Q. Yes,. A. -through the office routine. 
Q. Was the check, :at that time, except for the 

-well, yes, I gues,s the whole thing-was the 
check, at that time, in ,the condition that it is1 now, 
on tJhe 18th? A. No; becaus 1e it hws a stamp on 
here, check returned to the company 1and voided. 

The Court : Well, aside from that. 
Witnes 1s: Aside from · that, yes, it was 

all-

Q. Signed up. Where -wa,s1 the physical custody 
of the check between Saturdia.y morning, wh!en you 
-saw it, and Monday morning? A. It was , in my 
departinent. 

Q. In the safe? A. No. We have no safe. It 
was kept with the papers, with the thought of de-
livering it. 

Q. On Monday? A. On Monday, yes,. 
Q. Under your s1;y,s:tem of bookkeeping or ac-

countancy when would the creditor's charge, or 
whatever you call it, of that check be made, on the 
20th? A. We have a system of dating our checks 
one day ahead. 

Q. Please answer n1y question. As of what date 
on your records? Leave out everything else now. 
A. On the 20th. 

Q. On the 20th? A. Yes1• 

Q. It would be entered up a'S paid on the 20th? 
A. Yes, sir. 

Q. Yes.. Now, you called my attention, Mr. Den-
nis, to some red ink .typew1--i ting on this, doc um en t, 
on this check, the fallowing, "Check returned :to 
company and voided," check two hundred and four 
thous ,and - no. Check for twenty thousand," what 
is that, check for- A. "Check 204,861. issued in 
lieu." 
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Q. Yes, "iss'Ued in lieu to the order of the clerk 
in chancery for the siame a1nount 1as authorized by 
Mr. Hyat :i:J, as•s1ociate solicitor general, June 16, 
1927." The check had, in fact, never left the cus-
tody of the company, had it? A. No, sir. 

Q. No. So that insofar as• that language there 

10 occurs, "Check returned ;to the company," that is, 
rather a mis 1statem ,ent of the situation. A. Well, 
that i,s a s1tamp-

Q. It never 1eft your department at all. A. It 
is a srtainp we use. 

Q. And it rema:ined, this , check remained jus 1t as 
it is without tha ·t typewritten red statement on it · 
until June 16? A. Yes, sir. 

Q. When it was cancelled, as you say there, and 
a new check to the Court of Chancery~:to the ,)o 

L, clerk in the Court of Chancery issued? A. Yes, 
sir. 

Q. In furtJherance of this suit? A. Yes, sir. 
Q. I think you siaid that it was your intention 

·to deliver that check to Mr. Gem1nell on the 20th? 
A. Yes,, sir. 

Q. Did you expect to take it yourself? A. I did. 
Q. You have been very friendly to him? A. Yes, 

sir. 
30 Q. Yes. Now, you ,supposed, did you not, Mr. 

Dennis, that the oertificaties with the beneficiary 
designation, A-1, had been returned to the com-
pany? A. Y·es. He told 1ne they had. 

40 

Q. He told you they had? A. Yes,. He said he 
had mailed them. 

Q. I beg your pardon? Yes. A. He said he had 
maHed them. 

Q. Yes,. That turned out :to have been an error? 
A. Yes. 

Mr. McCarter: I think that is, all. 
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The Court: Now, Mr. De:nn.is,, whose du-
ty is, it to deliver checks in matters of this 
kind? Is there any one ,specific person 
whose duty it is, to go and ;take these 
checks? 

Witnes,s: No. 
The Court: Well, fa, the~e anybody whose 10 

duty it is, to mail these checks1? 
Witness ': Yes,, sir. 
The Court: Well, who is1 the person that 

is, supposed to mail these checks? 
Witnes 1s: Well, they are mailed in our 

mailing department . 
The Court : I 1s the mailing ·department a· 

separate department from your depart-
ment? 

Witnes 1s: Yes, sir. 20 
The Court: Now, in whose hand was thiis 

check when you las ,t s1aw it signed and 
ready, in whose hand was. it? 

Witness ,: Well, I am not sure. It was-
The Court: You 1s:aid, a moment ago, it 

wa.s in the papers. 
Witness: Well, the papers 1 would be re-

tained by one of the clerks or ,the manager 
of the department - 30 

The Court: That is, the last time you saw 
it, it wa;s in your departm ,ent? 

Witness ,: In the department, yes. 
rrhe Court: ,And it 'had not gone to the 

mailing depa ,rtmen t? 
Witness 1 : It had not gone to the mailing 

department. 
'rhe Court : T'ha t is1 all. 

40 
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Redirect-examination by ~Mr. Lafferty: 

Q. Now, Mr. Dennis:, did you siee the check on 
December 20? A. No. We got wordr-

Q. Didn't you-oh, go ahead. A. We got word 
early that Mr. Gemmell had died, and I didn't see 
the check after 1that. 

Q. Oh, I ,siee. The reruson I as,foed, I thought 
that you had taken the c'heck up there and found 
that he was dead. A. No: 

Q. Now, Mr. McCarter asked you whether it 
wais not nec-es,sary, before a claim is paid on an in-
surance policy tha,t the policy, or 1the certificate in 
this ca:se, be returned, .and you siaid yes,. I ·will 
a,sk you to look at the certificate, the photostatic 
copy of it, and siho:w me where you find anything 

20 in t:here requiring the return of those policies. It 
,says it will pay five thousand dollars upon proof 
of the death. A. Well-

The Court: It doesn't say ,so. 
Mr. McCarter: There is nothing in there 

about the disability at all. 
Mr. Lafferty: Nothing on: there? 
The Court: That is, in the policy-
Mr. Lafferty: Oh, yes there is. 

30 Mr. McOarter: In the certificate? 
Mr. Lafferty : Oh, yes. 
Witnes 1s: Oh, yes, yes1; thlat is ithe certifi-

cate. 
Mr. Mccarter : Oh, yes:, I am mistaken. 
The Court: In the certificate, then, i,t 

does not say that these things have to be re-
turned. 

Mr. Lafferty: Not at all. 
40 The Court: All right. 
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Q. Now, if I understand, Mr. Dennis, you are 
the superintendent of the claim department; is 
that right-supervisor? A. Supervisor of c}aims·. 

Q. Supervisor of the claim department? A. 
Yes,, sir. 

Q. And does that m1ean that all clai1ns, made 
against the company come :to your diepar1tment? A. 
Yes. 

Q. Claims under policies,_ A. -come to our 
department-
. Q. Come to your -department, and you are the 

head of that department? A. W·ell, Mr. Guest, the 
assi ,srtant siecretary, is1 my superior. 

Q. I see. A. And my position i's next, supervi-
1si0r. 

Q. You are supervisor. Then, when you made 
out-or, when Mr. Gemmell made out his applica-
tion in your presence, there w1a:s1 no'thing for you 
no do in ,studying the situation. You knew 
whether it was to be approved or not, if the medi-
cal department-

Mr. McCarter: vVell-
The Court: What does it ,say; who is, to 

approve it? 
~Ir. Lafferty: It doesn't say. It saysl-

there is a bracket or block down in the cor-
ner "approved by" I think. "The papers 
e:x;amined by" papers examined by, that is 
the block and, ~f the paperS: had come 
through from an outside source, they would 
ha vie been examined by siomeone. 

WitneS!sr: One of the clerks fir1s1t, yes;, s11r, 
an examiner, we call them. 

Q. And then what? A. Then they are checked 
by another examiner and then tJhey are ,approved 
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by the n1anager or a,s,sristant manager, usually. If 
it i,s a ques1tionable case, I act on it. 

Q. And they are under you, those people? A. 
Yes, sir. 

Q. So th~rt, when this application was ma:de by 
Mr. Ge1nn1ell, and you, in fact, supervised it, it 
required no further approval _? A. No further ap-
proval. 

Q. Now, Mr. McOarter called your attention to 
the exhibi't;--(y<?u have it thel'le, I think, Mr. Mc-
Carter) -where something was written on the bot-
tom of it? 

Mr. McOarter: Oh, y1es1• ( Producing pa-
per.) 

Q. That is D-3 in which there is, written in your 
hand, "wishes full 1amount of group insurance in 
ca,sh," and initialed W.H.D., 1s it? A. W. A. D. 

Q. And you sai'd that :that was written hy you? 
A. Yes, s;ir. 

Q. Now, will you tell the court why you wrote 
that? 

Mr. McCarter: Is ,that mraterial ·why he 
wrote it? 

Mr. Lafferty: Yes, I ·think so. 

A. Why, I wrote that so it would be~ 
Q. Were you .requested tha:t this money be paid 

in on~(intJerrupted) A. Yes. He requesited it, 
and that showed how ibhe clraim wa 1s1 to go through, 
that he did not warut it in installments, hre wanted' 
it in cas ih-in one 1 ump sum. 

Q. ~rhen you wrote t;hat? A. I wrote it aft ,er he 
expreS!sied 1tlhe wis 1h for it in ,the lump sum. 

Q. And that was the authori~ation to pay it in 
a lump sum? A. Yes. 
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Q. And that authorization was made on Decem-
ber 17? 

Mr. Laffierty: 1926. · That is all. 
T'he Oour.t : Mr. Mccarter, you asked the 

·witnes,s whether or not, undier rthisi policy, 
he could have the mush al1d als 10 have di ,s-
ability. Do you want to presis: that? You 
did not finisJ:i, whether under one policy he 
could have those two things ,. 

Mr. Mccarter: Y,es,, I ·will conclude that, 
your Honor. I ,think I got diver:ted and for-
got it. Your I-Ionor iS' qu:irbe ri~ht. 

Recros8-examination by jfr. McCarter: 

Q. The enjoyment of a di ,sability payment, 
either by installnvents- · or else in a c01nmuted sum, 
is incons 1irstent wit ih the exisitance and outs,iJand-
ing insiur.ance policy, is1 it nort, and that is the 
reasion why you require the return of the policy? 
A. Well, we only require the return of the policy 
·when the full ,an1ount is paid. That termina 1tes 1 

the contract. If it is1 paid in ins ,talln1-ent's; it comes , 
in and "\Ve plaoe an endors iement on it, and it goes, 
back to the insured to keep as long as he lives, or 
until tJhe ainount is all us;ed up. 

Q. Yies, because, if he should happen to die be-
fore rjjhe expiration of the five years : during which 
the installments are running, he will be entitled to 
collect the balranoe of fhe insurance, wouldn't he? 
A. Yes, sir. 

Q. Y1es. But, if the sum :us, not paid in full, the 
commuted-(interrupted) A. We require the sur-
render of the policy. 

Q. Because it no longer has any occasion for ex-
istence. A. No. 
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The Court: In other words 1, it is a fa.ct 
that the payment of the ellitire corrpus, we 
will call it, of the insurance i's, incons 1i,stent 

Mr. Mccarter: That is it. 
The Court: Witlh the continuation of the 

policy? 
Witnes 1s1: Yes,, s1ir. 

Q. Yes. N o-w, Mr. Dennis,, let me ,ask you an-
other question. When was this document, Exhibit 
D-3 prepared? I don't mean appr ,oved by you, but 
prepared. 
A. Well, it was prepared, I would :say, the 16th, 
the day I brought the certificate back wie prepared 
tha Jb immediately. 

Q. Yes. You have no recollection except that 
would be your practice? A. Yes, sir. 

Q. Well, no,v, I don't understand one thing, and 
I am only '3Jsking for inf ormiation. A. Yes. 

Q. "Examined W. Belford, 12/11/26." What 
does tha;t mean? A. That is "12 /17 /26. 

Q. Oh, I t lhought that was 1 eleven. A. Is this 
,vhere you mean? 

( Counsel indicarbes, on paper.) 

30 A. Oh, yes, tha :t is--t:Jhat does say "December 11, 
1926." 

40 

Q. That is an error, you think? A. Well, no; I 
may expl 1ain it this way, if you will allow m:e. We 
anticipated Mr. Gemmell's claim and, as we some-
timesi-we giet notice of a disiability claim before 
the pape~s: con1e in, we get all prepared to , writ ,e 
on it, and I think 1that preparation was made 
ahead of the papers coming in. 
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The Court: 1'hen, :th1s paper was , made 
out before the man ·said what he wanted to 
do? 

Witness : Yes. I mean the polici num-
bers and 1~ecords were all filled out on that 
form, not the final-(interrupted 1) 

Q. Your abbreviation of your signarture 1s· W. 
A.D., I take it? A. Yes, sir. 

Q. Who is "H"? A. Why, that is a man named 
Mr. Heller, who is as1sis1tant manager. 

Q. Yes. A. He checked it, after ,some other 
clerk had-(int 1errupted) 

Q. Yes. I notioe this docum ,ent has: on it writ-
ten the words 1 "Certs 1." I suppose that means cer-
tificates~"to be obtained later. I-I 12/17 /26." Do 
you know anything about that? A. "Oertificrute 
to be obtained later. H. 12/17/26." That is1 the 
day it wa:s a pp roved. 

Q. I understand that, but do you know anything 
about that a:t all? A. Yes. When Mr. Heller 
checkied this, of course, he noticed the certificates 
we~e not in. 

Q. So he put that do,vn there? A. He put that 
in; yes. 

10 

20 

lVIr. lVIcCart,er: Is tha:t on the other one? 30 
Mr. Lafferty: Not on the other one. 
Mr. Mccarter: I think tJhat is all, Mr. 

Denn~s,. 
T'he Court: That is , all, sir. 
( Sho~t discussion. ) 
Mr. Mccarter: Mr. Dennis 1, won't you 

tafoe the stiand? 

Examination by Jfr. Mccarter: 

Q. You have stated to me on cros1s1-examination, 40 
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rus I unde1,,s,tood you, that tne body of the proof of 
disability was , written by Mr. Gemmell the day 
that you were there and in your presience. Now, 
ar en't you mistaken about that? I want to , s:how 
you memorandu111s tha;t you made about the time, 
to ref1-,esh your recolleotion, which were sent to me 

10 by Mr. :Hurrell, and ,siee if your 1-,ecollection i,s; not 
refreshed by that 1nemorandum, that tJre blanks 
had been filled in when you goit the1,,e. A. Well, I · 
was under the impress ,ion thaJt he-he at }east 
1s1igned it in my pres 1ence. 

Q. Undoubtedly, there is no doubt about •tlhat. 
I don't know thrnt it makes the slightest difference, 
but I refer you to a me1no that you made a day or 
hv.o after the occurrenoe, when your 1nemory was 
more fresh. A. December '26, is quite a long 

20 while ago. 
Q. N a;turally, I am not criticizing you. 

The Court : It is ·the day aft ,er Christn1as 
also. 

Mr. 11cCarter: Y•eSi. 

Q. I norw ask you whether, upon reflection, you 
do not rather conclude tha.t you are mis1taken in 
·this s,tatemen t that 1tJhe pa per was filled out by 

3o Gemmell in your prosience and that it had been 
prepared. A. Well, it may 1have been. I know I 
took siome form 1s1 up with me. 

Mr. Mccarter: Oh, all right. That is1 all. 

Further redirect-examination by Mr. Lafferty: 

Q. Just ,a minute. The application i:s in Mr. 
Gemmell's handwriting all the way through, isn't 

40 it? A. Yes, absolut 1ely; I am familiar with it. 

89 

A1"mena Gemm.ell-Dir ,ect. 

Mr. Lafferty: And it is: very fine hand-
writing. I wislh I could do .ut 1nys•elf. 

The Court: Well, now, is: that all of this 
witness. 

Mr. Lafferty : Yes,. 
Mr. McOariter: Yes. 
Mr. Laff,erty: If the Court please, that is 

our caJse. 
Mr. McOarter: I will oall Mrs.. Gemmell. 

Will you take rthe sltand, please? 

ARMENA GEMMELL, ,sworn for the complain~ 
ant, Prudential Insurance Company. 

Direct-exa1nination by Mr. M cOarter: 

Q. You are the widof\v, Mrs. Gemmell, of the late 
Robert Gemmell? . A. Yes.' 

Q. When were you married? A. The 16th of 
June, '22. 

Q. The 16th of tTune, 1922. And (To counsel.) 
Mr. Laffer-t.y, you 1have not offered the will. I have 
a copy of it 1here, but not a certified copy. Is there 
any objection? 

Mr. Lafferty: I thought you didn't want 
it. I have a certified copy. 

Mr. Mccarter : I would like to offer a 
certified copy of the ·will. 

( Certified copy of will marked Exhibit 
A -2.) 

'f'he Court: What is the date of the will? 
Mr. Mccarter: The date of the will, your 

Honor, is· the 18th of December, 1926. 
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Q. No. And Mr. Gemmell had more than one 
siis:ter in Scotland? A. Three ,s;ister1s,. 

Q. Three 1s,isters 1
• When d:i!d you first learn of 

tJhe conrbent,s of your husband's will? A. About 
two weeks after his dieaJth. 

Q. After hri.s death. N,q_w, do you recall the vis-
lO it that Mr. Denn:i!s, m:ade at your residence in New-

ark on the occasion when your husband signed the 
claim for di ,sability? · A. Yes. 

20 
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Q. Were you 1there in your hursband' ,s presence? 
A. I was right-

Q. During t!he visit of Mr. Dennis ,? A. Yes1. 
Q. Do you re1nerriber a r,emark that your hus-

band m:ade to Mr. D,enms with reference to what 
he intended to do with the proceeds of his , dri.sabili-
ty claim? A. Yes. 

Mr. Lafferty: If 'the Court plea'Se, I ob-
ject to---1the next question. 

Mr. McOarter: I am through with the 
question. 

Mr. Lafferty: Oh, I thought you weTe'-
':Dhe Court : She says she does not remen1-

ber tJhe remark. 

Q. What was , the remark? 

Mr. Lafferty: If your Honor please, I ob-
j eot ·to that. 

The Court: Why? 
Mr. Lafferty: Because it would make no 

diff,erence in a oasie ,of this kind what he wais 
going to do. It is not a presient, a gift; it 
is not cl:ailned to be a gift. She i 1s not Sill -

ing or putting in a claim because it was 
given to her. She is1 clairl!ing under the 
policies. 
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The Court: I think tJhaJt is right, Mr. Mc-
Carter. I will 1srusrtain tlhe o bj,ection. 

Mr. McCarteT: All. right. That is all. 
The Court: Do you want to cros'S:-ex-

1amine? 
Mr. Lafferty : No, sir. 
Mr. McCanter: We are through. 1 O 
The Count: I think that, under the cir-

cum:s,tJances, I better a1s1k counsel to furnish 
me with memorandums. It 'Seems· to be a 
little bit technical, thls 1 ques,tion. 

Mr. Lafferty: I think you are entHled to 
H. 
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Exhibit D-1. 

Ordinary Claim Department. 

THE PRUDENTIAL INSURANCE CO. OF 
.AiMERICA 

Home Office, Newark, N. J. 

APPLICATION FOR DISABILITY BENEFITS 

Ordinary, Intermediate, ·Group and Wholesale 
Policies 

An insured to be entitled to Disability Benefits 
n1ust be physically or mentally incapacitated to 
such an extent that he is rendered permanently 
unable to engage in any gainful oec.upation. 
Nun1ber of policy ( or policies) 1717818 

Certificates 1:5 15-A 

Insured's full name Robert ·Gemmell 
Date of insured's birth 6/L5/1869 
Insured'.s · ho1ne address 311 .Mt. Prospect Ave. 

Newark, N. J. 
Where will insured be located during next thirty 

days? Same address 
Name and addiress of last employer Prudential 

Ins. Co. 
In what capacity employed? Assistant 1Secretary 

30 Last day of employment? April 1926 0.K. 
On what date did insured first consult a physician 

during present illness? Approximately 4/1/2G 
vVhat was the insured's condition at that time? 

I-Iospital Case 
When was insured first considered to ibe totally 

and pern1anently disabled? April 1926 
vVhat was the insured's condition at that time? 

Considered fatal N 41 69-6-15 

40 
Names and addresses of all other physicians who 

have been consulted during present illness, to-
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gether with period of treatment by each 
Dr. Teeter, .Dr. Hawkes, Dr. J. Gray. Refer 
to Dr. Patten, Medical Director Prudential 
I-Ion1e Office 

What hospital or dispensary treatment has been 
received during pres ,ent illness? (give name and 

location) 10 
Presbyterian Hospital, Newark, N. J. 
1St. Barnabas Hospital, " 

·vvhat other insurance has the insured ( accident, 
health and life) ? None 

Signature Ro hert Ge1nmell 
Address 311 

Exhibit D-2. 20 

Ordinary Claim Department. 

THE PRUDENTIAL INSURANCE COMP ANY 
OF kME ,RICA 

Edward D. Duffield, President 

Home Office, Newark, New Jersey 

Proof of Total and Per1nanent Disability-Ordin- 30 
ary, Inter1nediate, Group and Wholesale Policies 

PHY ,SICIAN'S STATEMENT 

Please use the reverse side of this sheet for am-
plifying the answers to questions below, or for any 
comments which you consider will be helpful to us 
in reaching a decision in this case. 
Name of patient Robert Gem1n.ell 
Present location Newark 40 



10 

20 

30 

40 
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How long haye you been attending patient? Not 
his attending physician but have seen him 
from tiine to time 

State diagnosis: and describe fully the illnes:s or in-
jury causing disa ,bility Pernicious Anaemia 

When were sympto1ns first noted? Probably two 
years ago or in Fall of L924 

If disability is caused by Pulmonary T. B. when 
was it so diagnosed? V 

vVhat test confirmed the diagnosis? v 
Date of confirmation V 
:Has the patient's condition shown any recent im-

proven1ent? (Give particulars) No. 
Is patient still under treatment by you? No 
Date you last saw the patient About two months 

ago 
Do you think patient will ever be able to ·work in 

any gainful occupation? No 
If so, to what extent? V 
Approximately, when do you think the patient will 

be able to perfor1n work of some kind? y 
Do you consider the patient totally and perma-

nently disabled so that he ( or she) will, for 
all time, be prevented from engaging in any 
kind of work? Yes 

If so, on what date did you first conclude that pa-
tient would never again be able to work? 
About nine months ago · 

Describe condition of patient at the tin1e you ma .de 
this unfavorable prognosis 
Very anaemic & weak; markedly disturbed 
and weak heart action; has had a blood trans-
fusion 

Date Dec. 16th, 1926 

Signed J. ALLEN PATTON, M. D. 
Address Med. Dpt., Prudential Ins. Co. 

Newark, N. tT. 
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Pol Form used 2911 

THE PRUDENTIAL GROUP 

( 3) Ordinary Disability Claim 

16328 

Policy No. G1690 Cert. 15 Insured Rohert 
,Gen1mell 

Beneficiary Armena B. Wife 
Assigned No 
Kind of Policy Group Cont. Disability clause? 

Yes. Amount, $15000. 
Date of issue Pol. date 10/1-24 Rating or lien v 

Age at iss1Ue 55 V 
Certificate cancelled Full amount + 

interest paid to insured 
·GOO 

District H. 0. Ord. State N. J. Entered E 
Checked Fc/W 

An1ount of Prem., $ ,G Paya.ble M. Premium 
paid to 1/1-27 

Entered E Chooked Fic/W 
Cause of dis. Pernicious Anemia 

(A) )Premiums waived 
l Insurance payable 

B)Premiums waived 
•only 

Right of 
O 

Pre1niums waived 
revocation Ins. reduced 

D Pren1iums ·waived 
Disability Income 

E Pren1i u1ns waived 
l1Monthly Income (Int.) 

Cause o:f dis. Pernicious Anemia 
Date of T. & P. dis. 4/1/26 Age attained 56 
First premiun1 waived y 
First instalment due 4-1-216 
Adjust Direct 

10 

20 

30 

40 
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Exan1ined vV. Baeliert 12 /11/26 Checked R H 
12/15 Approved W. A. DenIJ-is 12/17 /26 
Acturial Department ,Mesu 12/17 /26 
Policy canceled 12-17-26 Dividend Department 

CW EJB 12/17 /2 16 ' 

Rec'd 12-16-26 

Wishes full amount of Group Ins. in cash 

W.A.D. 
Certs to be obtained later 

H 12/17/26 

Exhibit D-4. 

20 Pol Form used 2911 16329 

THE PRUDENTIAL GROUP 

( 3 ) Ordinary Disability Claim 
Poliicy No. GL690 ,Cert. 15 Insured Robert 

Gemn1ell 
Beneficiary Armena B. Wife 
Assigned No 

· Kind of .~Policy Group Cont. Disability clause? 
30 Yes. Amount, $5000. 

Date o.f issue 12/1/25 Rating or lien 
Age at issue 56 
Certificate cancelled 

V 
Full amount + 

interest paid to insured 
GOO 

V 

District H. 0. Ord. State N. J. Entered E 
Checked Fc/W 

Amount of Prem., $ •G Paya ,ble M. Premium 
40 paid to 1/1-27 
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Entered E Chedlrnd Fc/W 
Cause of dis. Pernicious Anemia 

Clause 
(A) 5 Pren1i urns waived 

Insurance payable 
Premi urns waived 

B •only 
Right of Premiums waived 10 
revocation C Ins. reduced 

Pre1niums waived 
D Disability Income 

Premi urns waived 
E Monthly Income (Int.) 

Ca use of dis. Pernicious Anemea 
Date of T. & P. dis. 4/1/26 Age attained 56 
First pre1nium waived V 
First instalment due 4-1-26 
Adjust Direct 20 
Examined W. Baeliert 1:2/11/26 Cheoked R I-I 
12/lfi Approved W A Dennis 12/17 /26 
Acturial Departinent 1Mesu 12/17 /26 
Policy canceled 12-17-26 Dividend Department 

1CW EJB 12 /17 /26 
Rec'd 12-16-26 

Wishes full amount of Group Ins. in cash 

W.A.D. 
Certs to be obtained later 3 0 

H 12/17/26 

40 
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THE PRUDENTIAL INSURANCE COMP ANY 
OFAJMERICA 

Ordinary Department 
No. 193926 

Newark, N. J. Dec. 20, 1926 
PAY Ten Thousand ,Seventy- Four and 80/100 

10 Dollars to Order of Robert Gemmell $10074.80 
In full for all claims under Policy No. G. 1690 
C. 15A-G. 1690 C. 15 

To 
Fidelity Union Trust Company 

Newark, N. J. 
5-5-9 

Ernest A. Burkhardt 
Asst Cashier 

20 Countersigned 
T. J. Natley 

Assistant Auditor 

Endorsements 
This check is in full payment of all claims under 

the policy or policies mentioned thereon, and the 
payee aocepts · it as such by endorsement below. 

No other receipt required. 

3 0 Sign here ................................... . 

40 

Claim Dept. 
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Duplicate 
Certificate Number 15 

Incorporated Under the Laws of the :State of New 
Jersey. 

THE PRUDENTIAL INS,URANCE COMP ANY 
OF AMERICA 

in accordance with and .subject to the terms and 
conditions of its Group Policy No. 1690, insuring 
the lives of a group of the employees of 

THE PRUDENTIA ·L INSURANCE COMP ANY 
OF AIMERICA 

10 

has insured the life of Robert Gemmell, an em-
ployee included in the said group of employees, for 20 
the an1ount of 

Five Thousand Dollars, 

payable to the Beneficiary designated by said em-
ployee upon receipt of due proof of the death of 
said employee while the insurance on the life of 
said employee under said Policy is in force. 

BENEFLCIARY :-- 30 

If there be no Beneficiary living ·,at the death of 
said employee the amount of insurance shall be 
paid to the executors, ,administrators or assigns of 
said employee. 

( The Beneficiary may be changP.d in accordance 
with the terms of the Policy by said employee at 
any tirne while the insur ,ance O\n his or her life is 
in force by rl)Otifying the Oomparny through the 
Employer. Si1,ch change shall take effect when due 40 

' . 
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aclonowledgmont thereof is furnished by the Com-
pany to such person insured and all rights of his 
or her former Beneficiary or Beneficiaries shall 
thereupon cease.) 

Total and Permanent Disability.-If the said 
employee, while less than ,Sixty years of age, and 

10 while the insurance on the life of ,Said employee un-
der said Policy is in full force and effect, shall be-
cmne totally and ·permanently disabled or physi-
eally or mentally incapacitated to such an extent 
that he or she by reason of such disability or inca-
pacity is rendered wholly, continuously and perma-
nently unable to perform ,any work for any kind of 
compensation of financial value during the remain-
der of his , or her lifetime, said amount of insurance 
will be paid to said employee either in one sum six 

20 months after the ,Company has received due proof 
of such disability or incapacity, or in monthly in-
stalments during five years, the first instalment to 
be payable immediately upon receipt by the Com-
pany of due proof of such disability or incapacity; 
in accordance with the provisions of said Policy. 
The disability benefits will be granted subject to 
cessation, in accordance with the provisions of the 
Policy, should such disa1bility or incapacity prove 

30 to be temporary and not permanent. The entire 
and irrecoverable loss of the sight of both eyes, or 
of the use of both hands, or of -both .feet, or of one , 
hand and one foot, will be ·considered total and 
permanent disability or incapacity within the 
meaning of the provisions of said Policy. 

Conversion of Insurance.-When the insurance 
on the life of said employee shall terminate by rea-
son of termination of e111ployment for any reason 
whatsoever, the Company will issue, upon applica-

4o tion by said employee within thirty-one days after 
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the date of such termination, without evidence of 
insurability, a policy on his or her life on any of 
the forms customarily issued by the Company, ex-
cept a policy of Term Insurance, for the same 
amount for which said employee was insured under 
said group insurance policy at the time of the ter-
mination of employment, subject to the payment of 
premium .for such policy at the then current rates 
of the Crnnpany according to the occupation of and 
at the age attained by said employee at that time. 

EDWARD D. DUFFIELD, 
President. 

Newark, N. J., October 1, 1924. 

Claim Duplicate 

THE PRUDENTIA!L INSURANOE COMP ANY 
OFkMERIOA 

Incorporated under the laws of the State of 
New Jersey 

Edward D. Duffield, President 

Home Office, Newark, N. J. 

This is to Certify that, in accordance with a re-
quest dated June 16, 19126 ·of the holder of the Cer-
tificate No. 15, the following change has been re-
corded in connection with the insurance of said 
holder under Group policy No. 1690. 

10 

20 

30 
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The Bene:ficia,ry has been changed to 
Armena B. Gemmell, Wife of the Insured. 

(Name) ( Relationship) 

The Prudential Insurance Company of America 
By Willard I. Hamilton 

10 Vice President and Secretary. 
Attest, C. Einhorn 

20 

30 

40 

Newa~k, N. J., June 16, 1926. 

On side of Porm-This Form must be securely at-
tached to the ·Group Insurance Certificate re-
f erred to hereon. 

Claim Dept. Duplicate 

Certificate Number 15 

Incorporated Under the Laws of the 1State of New 
Jersey. 

THE PRUDENTIAL INSURANCE COMP ANY 
OFAMERIOA 

in accordance with and subject to the terms and 
conditions of its Group Policy No. 1690, insuring 
the lives of a group of the employees of 

THE rRUDEN'rIAL INSURANCE COMP ANY 
OF AJMERJ,CA 

Newark, New Jersey 

has insured the life of ROBERT GEMMELL, an e1n-
ployee included in the said group of employees, for 
the amount of 

Five Thousand Dollars, 
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payable to the Beneficiary designated by said em-
ployee upon receipt of due proof of the death of 
.said •employee while the insurance on the life of 
said employee under said Policy is in force. 

BENEFICIARY:--

/ f there be no Beneficiwry living ,at the death of 10 
said employee the amount of insurance shall be 
p,aid to the executors, administrators or assigns of 
said employee. 

( The Beneficiary may be changed im accordance 
with the terms of the Policy by said employee at 
nny tinie while the insuriance on his or her life is 
in force by notifying the Company through the 
Employer. Such change shall take effect when due 
ack/nowledgment thereof is furnished by the Com- 2o 
pany to such person insured and all rights of his 
or her former Beneficiiary or Beneficiaries shaU 
thereupon cease. ) 

Total and Permament Disability.-If the said 
employee, while less than .sixty years of age, and 
while the insurance on the life of said employee un-
der said Policy is in full force and effect, shall ibe-
corn e totally and permanently disabled or physi-
cally or mentally incapacitated to such an extent 
that he or she by reason of such disability or inca- 30 
pacity is rendered wholly, continuously and perma-
nently unable to perform any work for any kind of 
con1pensation of :financial value during the re1nain-
der of his ' or her lifeti1ne, said an1ount of insurance 
will be paid to said employee either in one sun1 six 
months after the Company has received due proof 
of such disability or incapacity, or in 1nonthly in-
staln1ents during five years, the first instalment to 
be payable imn1ediately upon receipt by the Com- 4:0 
pany of due proof of such disability or incapacity; . 
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in accordance with the provisions of said Policy. 
The disability benefits will be granted subject to 
cessation, in accor.dance with the provisions o.f the 
Policy, should such disa1bility or incapacity prove 
to be temporary and not permanent. The entire 
and irrecoverable loss of the sight of both eyes, or 

10 of the use of both hands, or of ·both feet, or of one 
hand and one foot, will be considered total and 
per1nanent disability or incapacity within the 
meaning of the provisions of .said Policy. 

Conversion of Insurance.-When the insurance 
on the life of said employee shall tern1inate by rea-
son of tern1ination of employm ·ent for any reason 
whatsoever, the Co1npany will issue, upon applica-
tion by said en1ployee within thirty-one days after 
the date of such termination, without evidence of 

20 insurability, a policy on his or her life on any of 
the for1ns customarily issued by the Company, ex-
cept a policy of Term Insurance, for the same 
an1ount for which said employee was insured under 
said group insuran0e policy at the time of the ter-
mination of employment, subject to the payment of 
premium for such policy at the then current rates 
of the Company according to the occupation of and 
at the age attained by said employee at that time. 

30 EDWARD D. DUFFIELD, 
President. 

Newark, N. J., Decem1ber 10, 1925. 

40 

Claim 
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.Duplicate 

THE PRUDENTIAL INSURANICE COMP ANY 
OF .AJMERICA 

Incorporated under the law.s of the State of 
New Jersey 

Edward D. Duffield, President 

Home Office, ~ewark, N. J. 

This is to Certify that, in accordance with a re-
quest dated June 16, 1926 of 1the holder of the Cer-
tificate No. 115-A the following change has been re-
corded in connection ·with the insurance of said 
holder under •Group policy No. 1690. 

The Beneficiary has been changed to 
Armena B. Gemmell, Wife of the Insured. 

(Na.me) (Relationship) 

The Prudential Insurance Company of America 
By Willard I. Hamilton 

Vice President and Secretary. 
Attest, Einhorn 
Newark, N. J., June 16, 1926. 

On side of Form-This Form must be securely at-
tached to the ·Group Insurance Certificate re-
f erred to hereon. 

10 

20 

30 

40 
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IN THE NAME OF GOD) AMEN. 

I, Robert Gem,mell, ·of the City of Newark, Coun-
ty of Es 1sex and State of New Jersey, being of 
sound mind, memory -and understanding, do here-
by make, publish and declare this my Last vVill 

10 and Tesitament, in manner following, that is to 
say: 

First: I direct my Executor hereinafter named 
to pay rriy jrust debts and funeral expenses as soon 
as may be convenient after my decease. 

Second: I give and bequeath all my household 
furni 1ture to my ·wife, Ar1nena B. Gemmell. 

Thrrd: I give and bequeath to n1y said wife the 
sum of Tvventy rrhousand DollaDs ($20,000.00), 

20 the s:aid beques 1t being hereby mad.e and rto be by 
her received in lieu of dower in my estate. 

Fourth: I give and bequeath to my sister, Agnes 
Gemmell of P.ai,sley, Scotland, certain Don1inrion of 
Canada Five Per- 1cent: Bonds due in 1937, in the 
am·ount of Ten Thousand Dollars ($10,000.00) 
no-w owned by me. 

If before my decease I 1shall sell or otherwise di,s,. 
pos-e of -the said Bonds-, I give and bequeath to my 

3 O said ,sister in 1ieu ,thereof the ·sflnn of r:een Thousand 
Dollars · ($10,000.00) in cash. 

Fifth: I give and bequeath to my cousin, Albert 
T. McGo;wn, of New-ark, New Jer 1s-ey, the sum of 
Two Thousand Dolilars ($2,000.00) 

Sixth: I give and bequeath to Kathleen Mc-
Gown, wife of Albert T. McGown, the sum of Two 
Thousand Dollars- ($2,000.00). 

40 Sevenrth: I give and bequeath to George H. Hoff-
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man of Anerton, New Jersey, the sun1 of One 
Thousand D,ollars ($1,000.00). 

Eighth: I give devise and bequeath all the rest, 
res iidue and remainder of my estate to my siisrters-. 
Agnes Gemmell -and Janet Gem1nell of Paisley, 
Scotland, share and ,share al,ike. 

Ninth: · This will shall rem:ain in full force and 
effect notwi ,ths :tanding tha ,t a child or children may 
hereafter be born to me. 

Tenth : I hereby direct tha 1t if any one of the 
above nam ,ed devisees or legatees ,shall institute a 
contest of this , Will, ,then the said devis ,ee or lega-
tee •so instituting a contest shall forfeit any bequest 
or devise provided for in thi ,s Will and any and all 
rights 1 to share in my estate. 

Eleventh: I hereby nominate and appoint the 
Fidelity-Union Trust Co1npany of Newark, New 
Jersey, 1to be Executor of this Will and Testainent, 
to serve without bond. I hereby give n1y .said Ex-
ecutor full power to sell and convey any real es.ta te 
which I n1a~r o~Vll at the time of 1ny death. 

IN -YVITNESS WHEREOF) I have hereunto s·et 1ny 
hand and ,seal this eighteenth day of Decen1ber, 
Nineteen :Hundred and Twenty-six. 

ROBERT GEMMELL. (L.S.) 

Signed, sealed, publ 1i,shed and · de-
clared by Robert Ge1nmell, the above 
na1ned Testator, as and for his Last 
WiH and Testament, in the pres 1ence 
of usi, vvho were both p1~esenrt ait the 
same time, and who at his request, 
in his · presence, and in the presence 

10 

20 

30 

40 
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of each other, have hereunto sub-
scribed our names asi witnesses. 

JAMES H. GUEST, 

JOHN A. AMERMAN 

24 Nor ,th 21st St., Ea:st 
Orange, N. J. 

201 Es ,stex Ave., Bloom-
field, N. J. 

STATE OF NEW JERSEY 

ESSEX COUNTY SURROGATE)S COURT 

I, E. Garfield Gifford, Surrogate of the County 
of Es isex, and Clerk of the Surrogate's Courrt of 
-s:aid County, do hereby certify the foregoing to be 
a true copy of the record of the last will and tes ,-
tament of Robert Gemmell, deceased, as the same 
appear ,s of record in this office. 

Witness my hand and seal of office, thi ;s, Four1th 
dlay of January, in the year of our Lord, one thous-
and nine hundred and twenty- ,seven. 

( Seal) E. GARFIELD GIFFORD, 
Surrogate and Clerk. 
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IN OHANCERY OF NEW JERSEY. 

Between 
PRUDENTIAL INSURANCE COMP ANY 

OF AMERICA) 

Complainant, 

and 

FIDELITY UNION TRUST COM-
P ANY) as Executor of the Last 
Will and Testament of Robert 
Gen1mell, deceased, and AR-
MEN A B. GEMMELL) 

Defendants. 

Opinion. 

MCCARTER & ENGLISH for complainant. 
Hoon) LAFFERTY & CAMPBELL for · defend-

ants. 

CHURCH) V. 0. 

This is an interplea:der sui ·t and the following 
f act is are agreed upon as correct by counsel,: . 

10 

,20 

1. On October 1, 1924, Robert Ge1n1nell was , a 
junior officer of the Prudential Insurance Con1- 30 
pany an'd continued as, such until his death, which 
occurred on December 20, 1926. 

2. On October 1, 1924, the Prudential Insurance 
Company of America is,suedl its 1 group insurance 
po1:ucy No. 1690 under which a number of officeris 
and · employees of said coin pany were irnsured ; 
,there being _ but one poHcy issued and certificates 
issued to ,the ,several peris<0ns insured thereunder. 
Two certificates were issued to Robert Gemmell. 4 0 
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Originally, neither centi:ficate named a beneficiary. 

3. Said insurance policy, in addition to insur-
ing the lives of the certi:ficiate holders, contained 
the provisions and privileges following: 

"The Prudential Insurance Company of A1neri-
ca in consideration of the application of the em-
ployer for this policy, which is, made part of this 
contract, a copy of wh1ch applicartion is attached 
hereto, and of ,the paym ,ent, in the manner s,peci-
fied, of the premium herein stated, hereby insures 
the life of each of the persons herein designated as 
the insured, for the tern1 of three 1nonths fro1n the 
date hereof, suibj,ect to readjustment and • renewal 
as hereinafter set forth, for the a1nount s,peci:fied 
herein, payable a:s ·provided, ,subject to the provi-
s1iorrs on the S'econd and third pages 1 hereof, which 
are hereby made part of this , contracrt." 

On the second page ,of said policy it is provided: 
"Change of beneficiary. - Any person insured 

hereunder may at any time, while insured hereun-
der, change his ( or her) beneficiary or benefici-
aries under this policy by ·written notice through 
the e1nployer to the company a:t itSI hon1·e office, on 
a for1n furnished by it. Such change shall take 
effect ·when due acknowledgment thereof is fur-
nished by the con1pany to such person inS1ured and 
all rights. of his, ( or her) former beneficiary or 
beneficiaries shall thereupon cea:s:e." 

On the third page of 1said policy it is provided: 
"Disability before age 60: Waiver of pre1niums 

pay1nent of insurance. - If aniy pers·on insured un-
der ,this policy shall become totally and pern1an -
ently disabled, either physically or mentally, from 
any cause whatS1oever, .to such an extent that he 
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( or ,she) is: rendered wholly, continuous1y and per-
manently unable to engage in any oocupa -tion or 
perform any work for any kind of compensation 
of :financial value during the remainder of his1 ( or 
her) lifetin1e, and if such disability shall occur at 
any ti1ne afiter ,the payment of the :firs·t pren1iun1 
on account of such insurance, while this policy is 
in full force and effect and .the said person is les\S 
than S'ixty years : o.f age, the company, upon receipt 
of due proof of such disability, will grant the fol-
lowing benefits: 

"(1) Waiver of Premiu1ns. - The c01npany will, 
during suoces,sive renewal periods, waive the pay-
rn:ent of that portion of ea:ch premium under ,this 
policy wpplicable ,to the insurance on the life of 
said disabled person the due date of which, as 
,specified on the first page hereof, -shall occur after 
receipt by the co1npany of sruch proof of such dis f-
ability. 

" ( 2) Payment of Insurance. - The con1pany will, 
in addition to waiving the premiunrs, pay ,to the 
said person at its home office the amount insured 
on his ( or her) life, ais1 the employer 1nay request, 
either in one su1n six n1onths after the con1pany 
shall have received such proof, or in sixty n1,onthly 
instalments during five yea1~s, each instalment ,to 
be of the an1ount of $17.95 per $1,000. of insurance 
payable. The first of such n1onthly instalments 
shall be paid immediately upon receipt by the c01n-
pany of due proof of such dis 1ability and ,subse-
quent n1onthly instalments , shall be paid on the 
first day of each month thereafter. 

"The total an1·ount of insurance under this poli-
cy on the life of the said pe11son at any time after 
one ·or 1nore of such insta.hnents 1 have been paid 

10 
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,s1hall, not exceed the com111uted value of such of 
said instalments as are not then due c0111puted a,t 
the rate of three ,an!d one-half per cenrt. per annu111 
compound illJterest. 

"Any insiurance re111aining at the death of the 
said person shall be paid to the beneficiary or bene-
fiiciaries of said person." 

4. Two certificates for $5,000. each were is,sued 
·to Robert Ge1nn1ell, which certificates were after-

. ward, by proper endorsement, made payable to the 
defendant, Armena B. Gemmell. · 

5. Robert Ge1111nell, on De0e111ber 16, 1926, made 
application to the insurance company for his , dis-
ability benefits under said policy. 

6. The report of .the medical examiner showing 
the permanent disabiHty of Geminell was , dated 
December 16, 1926, and his application for dis·-
ability benefits was approved by the c0111pany on 
Dece111ber 17, 1926. 

7. On Decem·ber 18, 1926, a check was drawn 
and fully signed by the company to the order of 
Robert Ge111mell for $10,074.80, ·which on the face 
thereof sitated to be "In full for claim under Poli-
cy G. 1G90 C. 15A-G 1690 C. 151

". The masrter poli-
cy was No. 1690 and "G" preceding it ha ,s refer-
ence to the general policy. "C.15A" and "C.15" . 
refer to the certificates is,sued under •the general 
or master policy. Though the check was fully exe-
cuted' on December 18th, it bears date of Dece111-
ber 20, 1926. 

8. Robert Gem111ell died on December 20, 1926, 
prior to the delivery of such check. The Fidelity 
Union TrUJst C0111pany 1s the executor under the 
·will of s1aid Ge111melL Both the executor and the 
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widow, Armena B. Genunell, claim the proceeds of 
s1aid certificates; the executor on the theory rtha t 
the a111ount thereof was due Gelllilnell be:fore his 
death; and the widow claims as beneficiary under 
the policies. 

9. Mr. Denni ,s1, the person authorized to approve 
the claim of Gemmell, said •that upon the payn1tmt 
of a policy ,the .company requires the surrender 
thereof . 

It further appears tha;t two days before his : 
death Mr. Ge1runell executed a will by ,vhich he 
left a legacy of $20,000. to his wife, and the bal~ 
ance of the estate to others. 

Under the policy the con1pany can pay the in-
sured "As the employer n1ay request, either in one 
sum six 111onths after the company shall have re-
ceived such proof, or in sixty molllthly irnstaln1ents 
during five years." 

On December 16, 1926, the insured signed an ap-
plication for pay111ent of the claim alleging total 
disability. The paper does1 not specify whether 
·the payment is to be 111ade in a lump sun1 or in in-
stahnents. Mr. Ge111mell signed it in his 1 ho111e in 
the presence of William A. Dennis, the con1pany's 
supervisor of claiins, and it was· ,taken by hi111 to 
the home office. On the same day the medical di-
rector of the company, Dr. Patton, signed a certi-
ficate certifying to Mr. Gen1mell's total disability, 
and also certifying that. s1ome 111orrths before he 
had decided ;the man was totally disabled. The 
exhibit was filled in on December , 17. It names 
the insured, the beneficiary and the chara0ter of 
the policy. It bea~s Mr. Dennis' ,approval who 
says he as supervi ,sor of claims 1 is the proper per-
son to approve. The document bears these ,vords 
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"Certificate cane:elled. Full am·ount plus , inter-
est paid to insured.'' vVho decided to pay the 
lu1np su1n instead of insitahnents does not appear, 
nor doeSI it appear what officer or co1nnrittee or 
board in the c01npany has sruch authority. 

The date of total disability i:s fixed as April 1st, 

10 1926, nine monthsi before the application was sign-
ed. Mr. Dennis ,says the words "Certificate can-
celled, etc." quoted above, were placed on th~ pa-
per because he supposed the certificates had been 
returned to the con1pany, becaus,e the company re-
quires their return before the disability certificate 
becomes effeotive. 

The certificates were never returned and are still 
in the posis·es1sio1i of the beneficiary. The applica-
tion bears a further endors ,e1nent "Certificate to be 

2-0 obtained later. H." "I-I'' is: Mr. Heller an asisis1-
tant 1nanager. Thes 1e words indicate that some-
thing remained to be done before the transaction 
was considered con1plete by the company. After 
these docu1nents had been approv ,ed, a check was 
drawn on December 18th and dated December 
20th. Mr. Dennis says he intended to deliver the 
check on the 20th and to enter the 1natJter on the 
c01npany's bookls on that day. Mr. Ge1n1nell died 

30 at eight o'clock in the n1orning of December 20th. 
The check was never delivered. Neither can it be 
s,aid that the check was constructively delivered 
by putting 1t in the way of 1nailing. · First, be-
cause Mr. Dennis says there was , no intention of 
1nailing it. Ile intended to deliver it in person. 
Second, becaus 1e as a matter of fact, it never was 
put in the way of mailing. 

In res1ponse to 1ny questions, Mr. Dennis said H 
is the duty of the mailing departn1ent to mail 

40 checks. 'rhey are sent from the managing depart-
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ment-a d1sitinct department-to the n1ailing de-
partment. The ·check never left the managing de-
partinen t. It was 1 last seen there. So it was not 
only not mailed, but was not even placed in a place 
from which, if the intention had been to mail, i1t 
would have been n1ailed. The check therefore had 
no effect. 

Section 16, New Jersey Uniform Instru1nents 
Law, 3 Con1piled Statutes, 3334-3337, says1: "Every 
contract on a negotiable insrtrun1ent is incomplete 
and revocable until delivery of the instrun1ent for 
the purpose of giving effect thereto." 

See also Polhe1nus · v. Prudential ReaHy Cm.n-
pany, 74 New Jersey Law, 570. 

The con1pany bound itsielf ,to pay) not to agree 
to pay. It never did pay, and the transaction wa·s 
not completed. Again, Mrs. Ge1n1ne1l could only 
he divested of her right under the policy by the 
n1anner required by the policy. . 

In the case of Sullivan v. Marony, 77 Equity, 
565, the Court of Errors and Appeals, through 
Mr. Justice Parker, s1aid: 

"Where a contract of insurance isi made payable 
to designated beneficiaries, and prescribes , a pro-
cedure for divesting their interest, in favor of an-
other beneficiary, such interest can be divesitedi, in 
the abs1ence of an a;ssignn1ent by the beneficiaries 
thems 1elves, only be following the procedure so pre-
scribed.'' 

In Anderson v. Broad Street National Bank, 90 
New Jersey Equity, 78, Vice Chancellor Backes 
said: 

"Whether the interest ( of the beneficiary) be re-
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garded as vested or defeasible, contingent, a 1nere 
expecitancy, or whatever the characterization may 
be, if the policy stipulates , the course by which ,the 
beneficiary's , interest is to be nullified, he cannot 
be deprived of his right, unles ;s the prescribed 
mode for its desitruction is followed." 

lO See also Farmer Coal & Supply Co. v. Albright, 
90 New Jersey Equity, 132 (Foster, V .. C.); Metro-
politan Life Ins. Co. v. Zgliczenski, 94 New J er-
s:ey Equiity, 300, ( Lewis, V. C. ) ; Metropo,litan Life 
Ins. Co. v. Clanton, 76 New Jersey Equity, 4, (Em-
ery, V. C.). 

The policy siays a lump siu1n ,shall be paid six 
months after the company shall have received 
proof of the dis1ability, not Siix mon:ths1 af ,ter the ex-
is1tence of the disability. In this ca:se the proof 

:~O - was furnished only four days he fore pay1nent was 
sought to be n1ade, alithough the doctor announced 
that the disability had existed for nine 1nonths be-
fore rthat time. 

This is not according to the terms of the policy 
a11d Mr.s. GemmelPsi interest could not be wiped 
out in such a 1nanner. It is not shown ~hat any-
one in authority determined which of the two 
1nethods set out in the policy should be used and 

30 the certificates -which should have been returned 
before the transac.tion ,vas co1npleted were not re-
turned. 

, 
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I believe Mr,s. Gemmell is entitled to the money 
under this policy and will advisie a decree accord-
ingly. 

Final Decree. 
Filed February 17, 1928. 

IN OHANCERY OF NEW JERSEY. 

Between 
PRUDENTIAL INSURANCE COMPANY 

OF AMERICA, 
Complainant, 

and 

FIDELITY UNION TRUST COM-
PANY, as Executor of the Last 
Will and Testament of Robert 
Gem1nell, deceased, and AR-
MEN A B. GEMMELL, 

Defendants. 

\ On Bill, Fite. 

Final Decree. 

This causie con1ing on to be heard l;>ef ore the 
Court in ithe presience of Hood, Lafferty & Camp-
bell, Solicitors for and of Counsel with the defend~ 
ant, Fidelity Union Trust Company, as: Executor 
of Robert Gemmell, deceased, and of Mccarter & 
English, Solicitors , for and of Counsel with the 
defendant, Armena B. Gemmell, and ,the ;several 
answers and statements of claim of the said de-
fendants having been read and the tesitim·ony of 
witnes'Sles taken, and the arguments' of the respec-
tive counsel heard and considered, and it appear-
ing · that the said Armena B. Gemmell was ,the 
beneficiary named in two certain certificates issued 
by the complainant under a 1so-called policy of 
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group insurance, upon the life of her husband Rob-
ert Gemmell, ainounting to the su111 of $10,000., 
one of -w"hich wa·s dated Oc:to ber 1, 1924, and the 
other December 10, 1925, which certifica :tes were 
is1sued under ·said policy of s10-called group insur-
ance, by the terms of which it W3is, an1ong other 

lO things, provided that if any insured thereunder be-
-can1e totally and permanently dis,abled before at-
taining the age of sixty years, and while such poli-
cy upon the life of the insured ren1ained in full 
force, upon receiving due proof of :such disability 
the Company would pay to such person, the 
amount insured upon his life, either in one su111, 
s<ix n1onths after the Company received proof, or 
in ,sixty 111onthly installments during five years, 
according as should be deter111ined by the einploy-

20 er of said Robert Gem111ell, and that on Dece111ber 
16, 1926, ,s1aid Robert Gemn1ell, being a;t ·that time 
totally and permanently disabled and under the 
age of sixty years, executed and delivered to the 
Prudential Insurance Con1pany of A111eri0a, an ap-
plication, in writing, for the payment to hin1, in 
one 1sum of the ·entire am·ount of insurance, evi-
denced by the :two said certificates, and that cer-
tain proceedings had been taken upon such appli-

30 cation resulting in 1the drawing of a check on the 
17th day of Decen1hcr, 1926, to the order of the 
s1aid Robert Gemm·ell, dated the 20th day of De-
ce111 ber, 1926, but which said check had never been 
delivered to the said Robert Ge111mell, who depart-
ed this li£e early in the day of the 20th of Decem-
ber 1926; and it further appearing to the Court 
that 1the said Prudential Insurance Company of 
An1erica, being in doubt as ' to whether the said 
sun1 of $10,074.80 belonged to the said Armena B. 

40 Gen1rnell, the beneficiary thereof appointed by the 
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said insured, or whether the proeeediings · looking 
to the procure111ent of said sum by the said Robert 
Genunell, upon the ground of his total disability, 
under the term ,s of the said policy and certificates 
had been legally and com;pletely executed •, and that 
the said sum of n1oney was clain1ed both by the 
said Executor and by the said Armena B. Ge111-
111ell, and that the said Insurance Con1pany had 
therefore filed in this Court its bill of interpleader, 
praying that the two said clailnants · to said fund 
should interplead, and upon the payment by 'Said 
Insurance Co111pany of ·said su111 of $10,074.80 in-
to Court, it should be relieved fron1 responsibility 
therewith; and it fur .ther appearing that the said 
•sun1 of $10,074.80, being the balance due, together 
-with interest, was •ait the time of filing the bill of 
complaint in this: cause, paid by the co111plainant 
into this Court, and that the s1ame, less the costs 
of said c0111plainant s,till re111ains deposited in this 
Court, and is subject to the order and direction 
hereof, 

It is thereupon, on this · 16th day of February, 
1928, by the Chancellor of the State of New Jer-
sey, ORDERED, ADJUDGED and DECREED, and the said 
Chancellor, by virtue of the power and authority 
of this Court, does hereby ORDER, ADJUDGE and 
DECREE that the said su1n of $10,074.80, re111ain-
ing in the hands of the c0111plainant at the time of 
the death of the said Robert Gemmell, was · the 
property of the said Ar111ena B. Gemn1ell, and that 
the balance thereof, after deducting the costs here-
tofore dir ·E."~ted to be paid 1to ·the said con1·plainant 
out of said sun1 paid into this , Court as aforesaid, 
and now re111aining deposiited therein, together 
with all interest accu111ulated thereon, be paid to 
the said Ar111ena B. Gen11nell, or her Solicitors, 
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AND IT IS FURTHER ORDERED) ADJUDGED) a~d :>E-
F'd rt Union CREED that the •siaid defendant, l e i y 

, Executor ·of Robert Gennnell, TruS't Company' as 1 
deceased, do pay to the said Armena B. Gemm ,~hl' 

. . , t be taxed and al ,so t e her costs , in th1s1 cause o , . 
d t Of the S. aid con1p1ainant heretofore paid taxe cos s ·t 

the said complainant out of the said fund deposi; 
10 ed in this Court, together with a counS'el fee o 

One Thousand Dollar ,s. 
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30 

40 

Resipectfully advised 

ALONZO CHURCH, 
V. C. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 
Between 

THE PRUDENTIAL INSURANCE 
COMPANY OF AMERICA, 

Complainant, 
and 

FIDELITY u NION TRUST COM-
PANY, as Executor of the 
last Will and Testament of 
Robert Gemmell, deceased, 

Defendant-Appellant, 
and 

ARMENA B. GEMMELL, 
Def endant-Appellee. 

BRIEF FOR DEFENDANT-APPELLEE. 

This is an interpleader suit filed by the Pru-
dential Insurance Company, setting up certain 
facts which are correctly epitomized in the brief 
of Mr. Lafferty, and showing that by reason 
of those facts the sum of $10,074.80, the amount 
admitted to be due on two certificates of insur-
ance in the group class that had, previous to the 
death of Robert Gemmell, been taken out without 
naming any beneficiary, but as to which subse-
quently Mrs. Gemmell was duly named as bene-
ficiary, was claimed both by Mrs. Gemmell, and 
by the Executor of her husband's estate, and 
that as the Insurance Company was in doubt as to 
who was entitled thereto, it prayed leave to the 
Court to pay it into court and relieve itself from . 
responsibility therefor by the entry of a decree 
of interpleader between the two parties ·contend-
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ing. Such a decree was entered, and each ~f 
the parties, pursuant to the rules, have filed their 
statements of claim. 

The policy of group insurance is briefly as fol-
lows: A so-called omnibus policy issues insur-
ing the lives of a group of employees of a given 
employer, and a certificate, or certificates s~b-
sidiary to the mother policy issues to each in-
sured. In this case, Mr. Gemmell, a junior officer 
of the Prudential Insurance Company, had pro -
cured two such certificates, aggregating $10,000 
on his own life, and it is admitted had, agreeably 
to the rules of the company, later designated 
Mrs. Gemmell as the beneficiary thereunder. The 
original mother policy and the certific~tes. con-
tained among other things, a clause which 1s of . ' . . importance, providing that under certain circum-
stances, the insured can substitute, in the event 
that he is totally disabled, a payment of cash to 
himself in lieu of the provision for insurance. 
This clause is as follows: 

'' DISABILITY BEFORE AGE 60 : WAIVER OF 
PREMIUMS-PAYMENT OF INSURANCE-If any 
person insured under this Policy shall be-
come totally and permanently disabled, either 
physically or mentally, from any cause what-
soever to such an extent that he ( or she) 
is rendered wholly, continuously and per-
manently unable to engage in any occ11;pation 
or perform any kind of comrensahon <?f 
financial value during the remainder of his 
( or her) lifetime, and if such disability shall 
occur at any time after the paym~nt of the 
first premium on account of such insurance, 
while this Policy is in full force and effect 
and the said person is less than sixty years 
of age, the Comp~~Y, u~on receipt of due 
proof of such disability, will grant the follow-
ing benefits : 

(1) WAIVER OF PR~MIUMs-The OomI?any 
will, during successive renewal periods, 

• 
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waive the payment of that portion of each 
premium under this Policy applicable to the 
insurance on the life of said disabled person 
the due date of which, as specified on the 
first page hereof, shall occur after receipt 
by the Company of said proof of such dis-
ability. 

(2) PAYMENT OF INSURANCE-The Com-
pany will, in addition to waiving the prem-
iums, pay to said person at its Home Office 
the amount insured on his ( or her) life, as 
the Employer may request, either in one 
sum six months after the Company shall 
have received such proof, or in sixty monthly 
instalments during five years, each instalment 
to be of the amount of $17.95 per $1,000 of 
insurance payable. The first of such monthly 
instalments shall be paid immediately upon 
receipt by the Company of due proof of such 
disability and subsequent monthly instal-
ments shall be paid on the first day of each 
month thereafter. 

The total amount of insurance under this 
Policy on the life of the said person at any 
time after one or more of such instalments 
have been paid shall not exceed the com-
muted value of such of said instalments as 
are not then due computed at the rate of 
three and one-half per cent. per annum com-
pound interest. 

Any insurance remaining at the death of 
the said person shall be paid to the Bene-
ficiary or Beneficiaries of said person.'' 

There is no doubt the policy was in full force 
and effect, and that Mr. Gemmell was less than 
sixty years of age. An examination of the clause 
shows that under such circumstances, the Com-
pany, upon receipt of due proof of such dis-
ability, was granted two rights. 

(1) To waive the payment of that portion of 
each premium as specified in the policy shall 
occur after the receipt by the Company of the 
proof of disability, and 
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(2) To- pay to the insured the amount in-
sured on his life 

'' as the Employer may request, either in one 
sum six months after the Company shall have 
received such proof, or in sixty rrnonthly in-
stalm.ents during five years. The fi!st. of 
such monthly instalments shall be paid im-
mediately upon receipt by the Company of 
due proof of such disability and ~ubsequent 
monthly instalments shall be paid on the 
first day of each month thereafter.'' 

In a word, the insured has the right by the 
policy, in the event of making due proof to the 
insurance company of his total disability, to re-
quire the insurance company to grant one of 
two alternative benefits as the insured employer 
may request, namely, either the payment in a 
lump sum of the full amount of the policy six 
months after the company shall have received 
proof of disability, or the payment of a given 
sum in monthly instalments, the first of which is 
payable immediately after the receipt of due 
proof of the disability, and the subsequent in-
stalments on the first day of each month there-
after. 

The evidence and exhibits show that on the 16th 
of December, 1926, the insured signed an ap-
plication for the payment of a claim based upon 
his total permanent disability (Exhibit D. 1). 
Naturally this document is silent as to the ques-
tion whether the payment is to be in a lump sum 
or in instalments, for the reason that by the 
terms of the policy the employer, which in this 
case happens to be the Prudential Insurance Com-
pany, determines that question. This document 
was signed by Mr. Gemmell at his home, in the 
presence of Mr. Dennis, Supervisor of Claims of .. 
the Company, and taken on that day by him to the 
Company's home office in Newark. On the same 

5 

day, the medical director of the Company, Dr~ 
Patton, signed Exhibit D. 2, certifying to the fact 
of Mr. Gemmell 's total disability, and also certify-
ing among other things, that about nine months 
previous he had concluded the patient would 
never be able to work again. 

On December 17, 1926, Exhibit D. 3 ( the ap-
proval of the claim for disability) was filled in, 
which among other things names the insured 
Robert Gemmell, the beneficiary his wife, the 
character of the policy, and bears the approval 
of Mr. Dennis on the 17th, who, as he swears, is 
the Supervisor of Claims, and the person com-
petent to approve. Endorsed on this document 
are the words 

"Certificate cancelled. Full amount plus in-
terest paid to insured.'' 

An exact duplicate thereof (Exhibit D. 4) issued 
as to the other certificate. Who, on behalf of the 
employer ( the Prudential Insurance Company) 
requested the payment of the full amount rather 
than instalments, does not appear. Mr. Dennis, 
by his evidence, assumes responsibility for both 
of these documents. He does not pretend to have 
had authority as Supervisor of Claims, to speak 
for the employer upon the question whether the 
payments should be in a lump sum or in instal-
ments. The case is left without any proof what-
ever upon that subject. These documents named 
the date of total and permanent disability as 
'' 4/1/26' '-the first of April, 1926, and fixed the 
first instalment as due the same date. The state-
ment with reference to the cancellation of the 
certificates was doubtless placed there because 
of the company's rule that the certificate must 
be returned before any disability payment is 
made. ( Evidence of Dennis p. 80.) Indeed, on 
page 80, J\{r. Dennis says that he supposed that 
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the certificates had been returned to the com-
pany, because Gemmell told him on the 16th that 
he had mailed them. As a matter of fact, the 
certificates were never returned or cancelled, and 
are still in the possession of Mrs. Gemmell. This 
fact seems to have at some time been disclosed, 
because upon Exhibits D. 3 and D. 4 appear the 
words 

"Certs to be obtained later. H. 12/17 /26." 
"H" is Mr. Heller, an Assistant Manager (Evi-
dence p. 87), but it is not pretended that Heller 
had any authority to waive the production and 
cancellation of the certificates. 

It appears, that after these documents had 
been approved on the 17th, a check to the order 
of Mr. Gemmell was directed to be prepared, but 
that check was not in fact actually completed 
until Saturday the 18th, and was dated the 20th-
the following Monday. Mr. Dennis swears (pp. 
79-80), that he had expected to deliver the check 
to Gemmell on Monday the 20th, but did not do 
so, because he learned that Gemmell had died at 
eight o'clock on that morning (p. 82). It further 
appears from Dennis' evidence (p. 79) that the 
transaction would have been entered up on the 
company's books as complete on the 20th. 

Now Mrs. Gemmell 's claim to this money is 
based on the fact that as the undoubted bene-
ficiary named in both certificates, and recognized 
as such by the company, she was, upon her hus-
band's death entitled to the insurance provided 
to be paid by the certificates, unless her husband 
and the insurance company had, in the m-anner 
specified in the certificates and the mother policy, 
completely deprived her thereof. As the bene-
ficiary, she does not deny the right of the insured 
and the company to have substituted and paid to 
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J\1r. Gemmell a disability claim in lieu of the 
insurance she would be entitled to receive upon 
his death, but she insists that the transaction 
or substitution must have been complete and 
must have been effected in the manner provided 
by the policy and the certificates, and because, 
as she claims, neither of these facts are shown 
to have existed, she claims that the decree ad-
judging that she is entitled to the money is 
correct. 

As the authorities to be hereafter cited demon-
strate, a beneficiary named in a policy o~ in-
surance in New Jersey, has a vested right there-
in, subject, however, to be divested in the manner, 
and only in the manner provided by the policy; 
and if for any reason the effort' to divest that in-
terest failed of completion, or was attempted to 
be accomplished in a manner otherwise than as 
required by the policy, then there has been no 
divesting of the beneficiary's interest, and her 
rights under the policy remain unimpaired. 

I. 
The transaction was not complete. 

The language with reference to the proposed 
substituted total disability claim, is that the com-
pany, in addition to waiving the premiums, would 
pay to the person the amount of the disability 
claim. This payment is an essential ingredient 
of the transaction. The whole point of the sub-
stitution of the liquidated sum in the event of 
disability is that the disabled person will have 
enjoyed the money. Whether it be in a lump 
sum or an instalment, the money is to be '' pa.id 
to the insured" so that he will have enjoyed 
the benefit thereof, being disabled; and if the 
instalment plan be chosen by the employer and 
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the insured died before the expiration of the in-
stahnent period, then, in the language of the 
policy 

'' any insurance remaining at the death of 
the said person shall be paid to the bene-
ficiary.'' 

The company does not obligate itself to agree 
to pay the disability benefits, but to waive the 
further payment of premiums, and pay to the 
person the amount fixed. Now in this case, as we 
have seen, the check was dated December 20th. 
It would have been charged up on the com-
pany's books as of that date, and Mr. Dennis in-
tended to hand it to Gemmell on that date, but 
before any of these things had occurred, and at 
eight o'clock in the morning, before business 
hours, Mr. Gemmell died, so that it was impos-
sible to complete the transaction. The check was 
never delivered. Under well-settled principles, it 
had, therefore, no vitality. Cowing v. Altman, 71 
N. Y. 435; Polhemus v. Prudential Realty Cor-
p-oration, ( N. J. Court of Errors & Appeals) 7 4 
N. J. Law 570. 

A check, of course, is a negotiable instrument, 
and by Section 16 of New Jersey's Uniform In-
struments Law, 3 Compiled Statutes 334, 3737, it 
it is specifically provided that 

"Every contract on a negotiable i1;1-stru-
ment is incomplete and revocable until de-
livery of the instrument for the purpose of 
giving effect thereto.'' 

See Vol. 5, Uniform Lavi7S Annotated, page 7 4, 
where we find:-

'' A bill made in the form of a check, even 
if valid is incomplete and not commercial 
paper at all, until it has been endorsed and 
delivered to some person other than the 
drawer. Until then it is in form only an 
order to pay to the maker, and no obliga-
tion can arise.'' 

-~ 
9 

U. S. v. Chase National Bank, 241 Federal Re.:. 
porter 535. 

In the instant case those authorities, which 
are numerous, and some of which are quoted in 
Mr. Lafferty's brief, to the effect that placing a 
check, or other negotiable instrument in due 
course, in the mail is tantamount to a delivery 
thereof, have no application, because, as we 
have seen, it was not intended to mail the check, 
but Mr. Dennis intended to deliver it in person 
on Monday. The cases holding that the placing 
of a check, or other negotiable instrument in the 
mail, addressed to the payee, constitutes delivery, 
within the rule requiring delivery, is based upon 
the theory that the parties are at a distance 
from each other, and expected the well recognized 
system of intercommunication, namely the mail, 
to be availed of. Trego v. Cunningham, 267 Ill. 
367, 108 N. E. Reporter 350; Manbridge v. Hoes, 
149 N. Y. Supplement 20. 

I contend, therefore, that the cases cited by 
counsel in his brief, have _no application. Each 
case necessarily depends upon the terms of the 
contract, and here, as we have seen, an essential 
step is the delivery to the insured, who is dis-
abled, of the substituted funds, so that he may 
have the benefit thereof. 

II. 
Even if the transaction had been complete it 

was not carried out in the manner required by 
the policy and therefore for this reason too, is 
of no avail against the beneficiary. 

This rule is too well settled in New Jersey to 
admit of any doubt. In Sullivan v. M a,roney, 76 
N. J. Equity 104, the whole subject was con-
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sidered by VrcE-CHANCELLOR GARRISON, and the 
principle adopted that in order to divest a bene-
ficiary named in a policy, either at the time it is 
taken out or subsequently thereto, of her interest 
therein, the method provided by the policy must 
be strictly pursued. This case was unanimously 
affirmed in 77 N. J. Equity 565, in an elaborate 
opinion by Mr. Justice Parker, the first syllabus 
of which reads : 

"Where a contract of insurance is made 
payable to designated beneficiaries, and pre-
scribes a procedure for divesting their in-
terest, in favor of another beneficiary, such 
interest can be divested, in the absence of an 
assignment by the beneficiaries themselves, 
only by following the procedure so pre-
scribed.'' 

In Anderson v. Broad Street National Bank, 
90 N. J. Equity 78, VrcE-CHANCELLOR BACKES 
said: 

'' Whether the interest ( of the beneficiary) 
be regarded as vested or defeasible, contin-
gent, a mere expectancy, or whatever the 
characterization may be, if the policy stipu-
lates the course by which the beneficiary's 
interest is to be nullified, he cannot be de-
prived of his right, unless the prescribed 
mode for its destruction is followed.'' 

See also Farm ,er Coal & Supply Co. v. Albright, 
90 N. J. Equity 132 (Foster, V.-C.); Metropolitan 
Life Ins. Co. v. Zgliczenski, 94 N. J. Eq. 300 
(Lewis, V.-C.) ; Metropolitan Life Ins. Co. v. 
Clanton, 76 N. J. Eq. 4 (Emery, (V.-C.). 

Of course, in reality, the substitution of a dis-
ability benefit to the insured in lieu of the pay-
ment otherwise required to be made to the bene-
ficiary, is tantamount to the naming of another 
beneficiary. Perhaps it is more analogous to 
the case of a surrender of a policy by the in-
sured, at the expense of the beneficiary named in 
the policy. 
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In 25 Cyc., page 785, we find : 
'' As the beneficiary has a vested interest 

in the contract, the insured cannot by sur-
rending the policy cut off the rights of the 
beneficiary without his, or her consent, un-
less permitted to do so by the terms of the 
contract." 

The surrender or cancellation of a policy by 
an insured, must be made in accordance with any 
requirements imposed by the policy. To effect 
a cancellation, the insured must· follow these re-
quirements. Home Ins. Co. v. Hamilton, 128 
S. W. 273; Northern Pine Co. v. Liverpool, 128 
N. W. 70; Bu,nnood v. Farmers Union Ins. Co., 
60 N. W. 905; Roberta v. Royal, 76 S. E. Re-
porter 865. 

Now, at the time that Mrs. Gemmell 's rights 
as beneficiary became fixed, she, of course, knew 
that those rights were subject to be divested, by 
an arrangement between the company and the 
insured, of a fixed and definite character, ac-
cording to which the insurance company, at the 
option of the employer, might pay the insured 
a certain number of instalments, or else a lump 
sir,m six months after the company shall have 
received proof of the disability. The provision 
is not that the payment shall be made six months 
after the existence of the disability, but six 
months after the company shall have received 
such proof, and it is conceded that the only proof 
the company, in this case, received was that fur-
nished by Dr. Patton on December 16, 1926, or 
four days before the death of Mr. Gemmell, and 
the same day the latter made his application for 
a disability benefit. The company sought to get 
around this situation by designating the date of 
his disability as having occurred (Exhibit D. 4) 
on the first of April, 1926, and hence allowing six 
months from that date to elapse, it included 1n 

I 
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its check, interest from October 1st-six months 
thereafter-to December 18th. No warrant what-
ever existed for any such disposition of the mat-
ter. Mrs. Gemmel knew nothing of it. All that 
she knows is that her husband died on the 20th, 
and by the terms of her husband's will (Exhibit 
A. 2), which is dated the 18th of De,cember she is 
cut off with a miserly specific payment, and the 
residue of Mr. Gemmell 's estate is bequeathed to 
his sisters living in Scotland. When Mrs. Gem-
mell became a beneficiary under these certificates, 
she took her rights subject to having them di-
vested, only in the manner set out in the policy. 
Her husband and the company, without her con-
sent, could not modify or change the situation, 
and her rights under the authorities above cited 
,vere such as that they could be taken away only 
in the manner specified in the policy and certifi-
cates. To say that her husband and the com-
pany could change the whole contract, and turn 
the phrase authorizing the payment of a lump 
sum 

'' six months after the Company shall have 
received proof of the disability" 

into a payment immediately after an ex post 
facto determination of previous disability six 
months in advance, is to write into the policy pro-
visions that are not there found. Nor can it be 
said that the company and the insured, or either 
of them, could waive this provision. As was said 
in the case of Reid v. Field, Va. Court of Ap-
peals, 1 S. E. Reporter 395, 400: 

"Waiver is a renunciation of some rule 
which invalidates the contract, and which 
having been introduced for the benefit of 
the contracting party, may be dispensed with 
at his pleasure. Hare Cont. 2. Hence where 
a party has stipulated for a benefit, the en-
forcement or relinquishment of which can 
effect him only, and is in no way prejudicial 
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to the community at large, he may, if the 
other party is not in default, by a subse-
quent promise waive a defense which would 
otherwise be valid. '' 

As has already been shown, there is no proof 
whatever that anyone authorized to speak on be-
half of the employer determined whether the pay-
ment should be in a gross sum or by instalments. 
Under the system adopted by the company in 
the event of a gross sum being requested by the 
employer, before- it can be paid, the insurance 
certificates must be returned (p. 75 ), and not 
only were the certificates not returned, but as 
we have seen, Mr. Dennis, supposed they had 
been (p. 80). The beneficiary had a right to rely 
on the fact, as the authorities cited have time and 
again held, that she could not be deprived of her 
rights, except in the way and under the circum-
stances provided by the terms of the policy. 

III. 
The allowance of the counsel fee to the re-

spondent as the prevailing party, was within the 
discretion of the Court. 

Section 91 of the Chancery Act, 1 Compiled 
Statutes page 445, of course, allows the Court of 
Chancery to award a counsel fee to the prevailing 
party, and the fact that in this case the contest 
was between the widow and her husband's ex-
ecutor, makes no difference. Walton v. Taylor, 
78 N. J. Equity 266. The decree below was 111 

all respects correct, and should be affirmed. 

Respectful_ly submitted, 

ROBERT H. McCARTER, 
Counsel for Respondent. 

May Term, 1928. 



New Jersey Court of Errors and Appeals 

Between 
THE PRUDENTIAL INSURANCE 

COMPANY OF AMERICA) 

Complainant, 
and 

FIDELITY UNION TRUST COM-

PANY) as Executor of the Last 
Will and Testament of Robert 
Gemmell, dec'd., 

Defendant~Appellant. 

and 

ARMENA B. GEMMELL) 

Defendant-Appellee. 

On Appeal 
from Final 
Decree of 
Court of 
Chancery. 

BRIEF OF DEFENDANT, FIDELITY UNION 
TRUST COMPANY, as Executor, etc. 

Facts. 

1. On October l, 1924 Robert Ge1nn1ell was a 
Junior Officier of the Prudential Insurance O0111-
pany and continued as such until his death, which 
occurred on Decen1ber 20, 1926. 

2. On October 1, 192,4, The Prudential Insur-
ance Company of An1,erica (hereinafter called the 
"Insurance Company") issued its: group insurance 
policy #1690 ( Case p. 16, Schedule 1) under 
which policy certificates were is1sued insuring a 
nu1nber of its- officers and employees. Two certi-
ficaites of $5,000; each were issued by the Insur-
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ance Company to Robert Genunell ( Case, pp. 33 
& 34, Schedules 2 and 4, Exhibit A-1 pp. 99 & 
102). 

3. Said insurance policy, in addHion to insur-
ing the lives of -the certificate holders :, contained 
the provisions and privileges following ( Case pp. 
24 & 25, Schedule 1) : 

''The Prudential Insurance Company of 
America, in consideration of the Application 
of the Employer for this Policy, which is 
1nade part of this contract, a copy of which 
Applica ·tion is attached her ·eto, and of the 
payment, in the n1anner ·specified, of ,the pre-
m-iu111 herein stated, hereby insures the life 
of each of the persons. herein designated as 
the Insured, for the term of Three 111onths 
fro111 the date he1-.eof, subject t ,o readjustment 
and renewal as hereinafter s-et for.th, for the 
amount specified herein, payable as provid-
ed, su bj,ect 1to the provis ,ions , on the second 
and third pages hereof, which are hereby 
111ade part of this contract." 

On the second page of said Policy it is provided: 

"Change of Be11eficiary .-Any person in-
sured hereunder 1nay at any time, while in-
sured hereunder, change his ( or her) Bene-
ficiary or Beneficiaries , under this. Policy by 
·written notice through -the Employer t·o the 
Company at its H·0111e Office, on a form fur-
nished by it. Such change shall take effect 
when due acknow1'edgment thereof is fur-
nished by the Company to such pers ·on in-
sured and all rights of his ( or her) former 
B,eneficiar~r or Beneficiaries · shall thereupoll1 
cease.'' 

On the third page of said Policy it is provided: 

"Disability Befor~e Age 60: Waiver of Pre-
miums-Payn1ent of Insurance.-If any per-
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son insured under this · Policy shall beco1ne 
totally and per1nanently disabled, either 
physically or 1nentally, fron1 any cause what-
soever, to such an extent that he ( or she) is 
rendered wholly, continuously and pern1a-
nently unable to engage in any occupation 
or perform any work for any kind of c01npen-
sation of financial value during the ren1ain-
cler of his ( or her) lif etiine, and if such clis-
a bili ty shall occur at any tin1e after the pay-
ment of the first pren1iun1 on account of such 
insurance, ·while this Policy is in full force 
and effect and the said person is less than 
8ixty years of age, the Co1npany, upon re-
ceipt of clue proof of such disability, will 
grant the follo"\ving benefits: 

"(1) Waiver of Premiun1s.-The Co1npany 
will, during successive renewal periods, 
waive the payn1ent of that portion of each 
1wen1iun1 under this Policy applicable to the 
irn;;urance on the life of said disabled person 
the clue elate of which, as specified on the 
first page hereof, shall occur after receipt by 
the Company of such proof of such disabili-
ty. 

"(2) Payment of Insurance.-The Com-
pany will, in addition to ,Yaiving the premi-
ums, pay to the said person at its Home Of-
fice the a1nount insured on his ( or her) life, 
as the Employer may request, either in one 
sun1 •six 1nonths after the Con1pany shall 
have received such proof, or in sixty n1onthly 
instalments during five years, each instal-
1nent to be of the a111ount of $17.95 per 
$1,000. of insurance payable. The first of 
such monthly instahnents shall be paid im-
m.eclia tely upon receipt by the Co1npany of 
due proof of such disability and subsequent 
n1onthly instahnents shall be paid on the 
first clay of each 1nonth thereafter. 

"The total 1a1nount of insurance under this 
Policy on the life of the said person at any 
time after one or n1ore of ~mch instalments 
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have been paid shall not exceed the co111111ut-
ed value of such of said instalments as are 
not then due computed at the rate of three 
and one-half per cent. per annum c0111pound 
interest. 

"Any insurance remaining at the death of 
the said person shall be paid to the Benefici-
ary or Beneficiaries of said person." 

4. The two certificates issued to Robert Gem-
111ell ·were subsequently, by proper endorsements ,, 
nmde payable to the defondarnt, Ar111ena B. Gem-
1nell. ( Case., Exhibit A-1, line 20, p. 101 & 105; 
Schedule 3 p. 37 and Schedule 5 p. 40) 

5. Robe.rt Gemn1e1l, on December 16, 1926, made 
application to the Insurance C0111pany for his dis-
ability benefits , under said policy. ( Cas,e, Schedule 
G p. 41; Exhibit D-1 p. 92.) 

6. The repor,t of the medical examiner ·showing 
the permanent disability of Gern1nell was dated 
D,ece1nbe.r 16, 1926, ( Case p. 43 Schedule 7; Ex-
hibit D-2, p. 93), and his application for disability 
benefits was approved by the company on Dec.e111-
her 17, 1926. ( Cas-e, pp. 95, 96; Exhibits D-3 and 
D-4). 

7. On Dece111ber 18, 1926 a check was drawn 
and fully s,igned by the company to the order of 
Robe.r.t Gemn1e1l for $10,074.80, which on the face 
thereof .stated to be "In full for claim under Poli-
cy G. 1690 C. 15A - G. 1690 C. 15". (Case p. 45 
Schedule 8; Exhibit D-5 p. 98). The 111as,ter poli-
cy ,va,s No. 1G90 and "G" preoeding it has refer-
enoe to the general policy. "C.15A" and "C. 15" 
refer to the certificates issued under the general 
or n1aster policy. Though the check was fully ex-
ecuted on D,ecember 18th, it bears date of Dece111-
ber 20, 19,26. (Case p. 71, line 34, p. 72, lines 1 to 
4 & p. 73 lines 1 iJo 20) . 
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8. Robert Genunell died on Dece111ber 20, 1926, 
prior t '.o the delivery of such check. 

9. The Fidelity Union Trust Co111pany is the ex-
ecutor under the will of said Gen1mell. B·oth the 
executor and the widow, Ar111ena B. Genunell, 
clahned the prooeeds , of said ce.rtificat,es; the ex-
ecutor on the theory ·that the a111ount thereof was 
due Ge1111nell before his death; and, the widow up-
on .the theory that the 1noney is due her as a deat 1h 
clain1 . . 

10. The Insuranee Con1pany filed its bill of in-
terpleader, and paid the sun1 due on the certifi-
cates issued under the policy to the Clerk of the 
Court of Chancery. 

11. The defendants, Fidelity Union Trust O0111-
pany, as such executor, and Arn1ena B. Genunell, 
filed statements of ,their res ;pective clailns ,to said 
n1oneys. 

12. A decree was 1 entered in favor of the defend-
ant Arn1ena B. Gem111ell with costs and a counsel 
fee' of $1,000., and the defendant, Fidelity Union 
Trust C0111pany, as such executor, appealed fr0111 
the whole of the decree. 
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POINTiS. 

As -we see it, the questions .to be determined in 
1this cause ar ,e: 

First: What interest had Ar1nena B. Gem1nell 
under the policy of insurance? 

Second: Wa:s the interes:t of Robert Geinn1ell 
under said policy superior to the interest of Mrs. 
Ge1nmell? 

Third: If said Robert Genu11ell had the right 
under said policy, in case of ,to:tal di,sability, to de-
1nand and receive the face an1ouTIJt of the certifi-
cates issued to hin1 thereunder, and if such right 
were superior to any interest Mrs. Ge1nn1ell had 
t·herein, then had he and his -empl·oyer-the Insur-
ance Co1npany-done all things ' nece •ss:ary to en-
title him to payment? 

Fouuth: Did the provision in the policy and in 
the cer1tificates providing th'at disability benefits 
after proof thereof should be payable "either in 
one sun1 ,six months after the Oo1npany shall have 
r.eoeived such proof, or, etc" preclude the eon1pany 
fron1 making payment imn1ediate]y upon receipt of 
such proof? 

Fifth: If the court correctly awarded the pro-
ceeds of the certificates to Mrs. Gemmell, then did 
it err in allowing her a counsel fee of $1,000. and 
costs to be paid by the executor under the win of 
Robert Gemmell, deceased? 
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POINT I. 

What interest had Armena B. Gemmell _ under 
the policy of insurance? 

Where, as in this case, the right to , change the 
beneficiary of a life insurance policy is reserved to 
the insured, the beneficiary's interesrt therein, if 
-vested, i,s subje ct to being divested, 

Sulli1 ;an v. Nlaroney) 77 N. J. E. 565. 
A_ nderson v. Broad Street N afl. Bank) 

90 N. J. E. 78. 

and in some jurisdictions it is held that where the 
right to change the beneficiary haS' bee])- reserved 
to ithe insured, ithe beneficiary na1ned in the policy 
has a mere expectancy and no ves,ted right or in-
tierest during the lifetin1e of the insured. 

In Slocum) Adm)r. v. M et1·opolitan Life Insur-
ance Co. (Mass) 139 N. E. 816, 27 A. L. R. 1517, 
the court says : 

"In a policy which pern1its the insured to 
change the beneficiary, the latter has no 
-vested interest in the money to be paid, but 
only an expectancy." 

In 1·e Whiting) 3rd Fed. 2nd Series 440, it ~Yas 
held that where by the ter1nis of a life insurance 
policy ,the beneficiary n1ay be changed a·t the will 
of the insured, ,the beneficiary has , no vested inter-
est therein, which n1eans a future interest not de-
pendent on an uncertain period or event, or a fixed 
present right of future enjoyment. 

The san1e was , held in Brown v. Home Life Ins. 
Co. of N. Y.) 3rd Fed. Rep. 2nd Series, 661. The 
two last mentioned cas ,es arose under the bank-
ruptcy act, and ,Yere decided under authority of 
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Cohn v . ./J!Ja,lone) Trustee) 245 U. S. 453, in ·which 
Mr. Justice McKenna says: 

"The declaration of sub-division 3 ( Bank-
ruptcy Act) in that '.powers which he might 
have exercised for hi-s. own benefit' 's-hall in 
turn be vested' in the trustee, and there is 
vested in hi1n as well all property that the 
bankrupt could transfer or which by judicial 
process could be subjected to his debts and 
especially as to insurance policies which had 
a oash surrender value payable to himself, 
his estate or personal representatives. It is 
true the policies in question here are not so 
payable, but they can be or could have been 
so payable at his own will and by sin1ple de-
claration. Under such conditions to hold 
that there was nothing of property to vest in 
the trustee would be to make an insurance 
policy a shelter for valuable assets and it 
might be a refuge for fraud." 

The learned Vice-Chancellor cites as authority 
for his opinion, the cases of · 

Sullivan v . ./Jllaroney) 77 N. J. E . 565, 
Anderson v. Broad Street Nat)l. Bank) 

90 N. J. E . 78, 
Parmers) Coal cG S~pply Co. v. Albright, 

90 N. J . E. 132, 
Metropolitan Life Ins. Co. v. Zgliczenski, 

94 N . J. E. 300, 
./Jll etropolitan Life Ins. Co. v. Clinton, 76 

N. J . E. 4. 

Those decisions do not appear to have any bear-
ing upon the question involved in this , case . 

In Anderson v. Broad Street National Bank) the 
facts were th 1at ·the insured had assigned the polis 
cy to the bank as collateral security for his indebt-
ednes -s. The cou1-st held, follo ,wing Sullivan v. 
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Maroney, that in a life insurance policy where a 
beneficiary is named, two have interes :ts 'therein, 
nan1ely, the insured and the beneficiary. If the 
beneficiary survive the insured, the policy is , pay-
able ·to hin1. If the insuPed is the survivor of 
the1n, the policy, upon his · death, is payable to his 
estate. Therefore, an assj gnmenct by the insured 
of ,such policy without ,the consent of the benefici-
ary or ·without changing the beneficiary to "his 
-esitate " , carries only the interest of the insured, 
which, of course, is dives it,ed by his death in the 
lifetime of the beneficiary. 

The -same was , held in S1tllivan v. J.11aroney. 
The case of Parmer:/ Coal ct Supply Co. v. Al-

bright, 90 N. J. E. 132, has no application to the 
case at bar. This was a creditor's - bill in which 
a creditor sought to effect a lien 1against the pro-
ceeds of life insuranoe policies under a writ of at-
tachment issued during the life of the insured. 
The insured had ;the right to surrender -the policies 
and to collect the cash value thereof. Ile died on 
August 8, 1917 while the policies were still in 
force. Fost ,er, V. C. says ,: 

"It is claimed that the present case by this 
i-eservation of control and do1ninion is easily 
distinguishable fron1 Sullivan v. Maroney, 76 
N. J. E. 104, affirn1ed in 77 N. J. E. 565, and 
Lanning v. Par-ker, 84 N. J. E. 429, 9-4 Atl. 
Rep. 64, in which the effect of such reserva-
tion was not considered or decided, but I do 
not find this distinction to be apparent as 
claimed. The control reserved to the insured 
by the terms of the policy was required by 
the policies to be exercised in a prescribed 
n1anner, and until it was .so exercised the 
right of the insured and the beneficiary were 
not changed or altered in the slightest de-
gree. " 
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Af etropolitan Li/ e Ins. Co. v. Zgliczenski) 94 N. 
J. E. 300 has no application because it was an as-
signn1ent of the policy ,vithout change o'f benefi-
ciary. 

Metropolitan Life Ins. Co. v. Clinton) 76 N. J. 
E. 4 has no application. This: waR, an industrial 
policy, but Emery, V. C. says: 

"In contracts of the kind now in question 
which are pure life insurance contracts, the 
interest of a person designated as the bene-
fici3:ry is on the other hand a vested proper-
ty right subject to the tern1-s of the policy 
construed as applying to such vested right." 

POINT I I. 

Was the interest of Robert Gemmell under 
said policy superior to the interest of Mrs. Gem-
mell? 

A policy of insiuranoe ii;; esi;;entfa11y a contract 
made between the insured and the insurance com-
pany for t1he benefit of a third party or for his ff\Vn 
benefit, and all rights which a third party or the 
insured has under the contract of insurance a1·e 
fix;ed and determined by the policy and must be 
controJled by its terms. 

In Eagle v. New York Life Ins. Co. (Ind.) 91 
N. E. 814, the facts were that the insured had ob-
tained a loan fron1 the ini;;urance con1pany upon 
his policy. The beneficiary claimed the 1 full 
ainount of the policy. The court says: 

"Whatever may be con.sidered the true con-
sideration underlying the insurance, the wife 
cannot be said to possess a greater interest 

11 

in the policy than is given her by the terms 
thereof. When she acquires the title to the 
i;;aine upon execution and delivery, she takes 
.such title burdened with all of its conditions 
·and limitations." 

In re Waldsburge1·) 78 Colo. 516, 45 A. L. R. 718 
the facts were ,that the insured had obtained a 
loan from 1the insurance company upon his policy. 
Upon the death of the insured the difference be-
tween the amount due the insurance c01npany and 
the face of the policy wai;; paid ·to the beneficiary. 
The beneficiary t1hen made c}aj111 against the estate 
of ,the insured for the amount by which the policy 
had been reduced by said loan. The court says: 

"The beneficiary's claim against the estate 
of the deceased insured for $1263. 77 is based 
upon the contention that when claimant was 
nained as beneficiary he had a vested interest 
in the. policy to the extent of $3,000., the prin-
cipal sum, ·and that if the insured borrowed 
n1oney fro1n the insurer, it would not affect 
the beneficiary's right to the principal sum. 

"This contention is not sound in view of 
the loan provision contained in the policy. 
,1/hatever interest the beneficiary had was an 
interest in the a1nount payable under the pol-
icy under the conditions existing with refer-
ence to loans at the tin1e of the death of the 
insured. In this case the ainount payaole 
was the sum actually paid to the beneficiary 
by the insurer." 

That the right of the beneficiary is controlled 
by the ter1ns and provisions of the policy is eff ec-
tua-11 y illustrated by .the follo'\-ving cases in which 
the courts uniforrnly hold that the rights: of the 
beneficiary -ar,e subjeet to the benefits 1 conferred 
upon the insured by the policy : 
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Tl'a1;elerr/ Ins. Co. Y. Healey) 25 A. D. 53, 
49 N. Y. S. 29, Aff'd. 1G4 N. Y. G07, 
58 N. E. 1093 ( n1e1110) ; 

J.vliller v. Campbell) 2 Misc. 518, 22 N. Y. 
S. 388, Aff 'd. 140 N. Y. 456, 35 N. E. 
651· ' Tenn es v. N OYtheastern M utiial Life Ins. 
Co.) 26 Minn. 271, 3 N. "\V. 346; 

Cooper v. West) 173 l(y. 289, 190 S. vV. 
1085; 

Robison Y. Union Cent. Life Ins. Co.) 96 
Ka nF;i. 237, 150 P. 564 ; 

In Tra1;elers) Insiirance Co. v. Healey) supra) 
Alonzo H. Doty took out a policy of insurance 
upon his life for $2,000., payable to his wife if 
she survive hi1n, if slbe did not survive hin1, then to 
his children who should survive hiln, and if neither 
-'ivife nor child should sur-vive him, then the po<licy 
,Ya,s to be paid to his executors or administrators. 
The eighth clause of the policy provided "that this 
policy n1ay be converted into cash at the option 
of the holder a1t any tilne after the: expiration of 
:Af,t,een year 1H fro111 ,the elate hereof for the amount 
endorsed upon the back of the policy". Alonzo 
H. Doty, without the consent of the beneficiary, as-
Hignecl ·the policy to the defendant, Healey. Alon-
zo I-I. Doty survived the fift ,een year period, and 
during his lifetime. the defendant, Healey, exer-
ci~ecl this optjon. The court held that the person 
,Yho takes , out and pays. for the policy, or his 
transferee, is the policy holder, and that the ho]cl-
er can assign ·this option without the · co.ns,ent of 
the beneficiaries , and could exercise thi ,s option. 

After referring to ;the provisions of the policy, 
the court :-;aid : 

"Thus if the holder should exercise the ' 
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option, he would becon1e the beneficiary in 
the lifetime of Alonzo H. Doty, and the wife, 
Josephine, and the Doty children would 
ceas:e: to be beneficiaries, or rather, never 
would becon1e beneficiaries at all. The plain-
tiff, by the terms of the policy, held out to 
Alonzo I-I. Doty two inclucen1ents-one, the 
provision for his wife or children if he could 
get along without hi1nself re.sorting to the 
policy in his lifeti1ne; the other, that if he 
could not get along, if poverty or misfortune 
constrained hin1, he could himself, after 15 
years passed, 1·ealize its cash value. 

"Alonzo H. Doty thus had the right to be-
come sole beneficiary of the policy. It ,vas 
a property right, and he could dispose of it 
without consulting either his wife or his 
children, R-ince ,vhatever interests they had 
were subject to the contingency that he, by 
exercising the option, could 1na.ke his o,Yn 
1·ight superior and absolute, and thereby cut 
off their contingent interests. Laws 1879, c. 
248, as it .seems to n1e, does not i1npair this 
right. It provides that 'all policies of insur-
ance heretofore or hereafter issued within 
the State of New York upon the lives of hus-
bands for the benefit and use of their wives, 
in pursuance of the laws of the state, shall 
be from and after the passage of this act as-
signable by said wife with the written con-
sent of her huR-bancl'. r:ro the extent that this 
policy was for the benefit and use of the wife, 
the written consent of the husband was nec-
essary to her assign1nent of it; but, to the 
extent that it was for the benefit and use of 
the husband, it was not. Her written con-
sent or 'assignment was- not necessary ,:- -::--::-. 

"Cases arising after the death of the hus-
band upon policies insuring his life for the 
benefit of his ,vif e or children, with no op-
tional cash-converting provision in his favor 
in his lifetime, or if so, with the option un-
exercisecl are foreign to the case presented 
by this policy. IIere the claiJn of Ann Heal-
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ev does not rest upon the wife's, assignment, 
o·ut upon the husband 's assignn1ent to her of 
his endowment interest therein, which cuts 
off every other interest therein. The policy 
is either an endown1ent policy or a life pol-
icy, at t,he option of the holder. If the policy 
had Raid that, at the expiration of 15 years, 
$7 40. should be paid to Alonzo H . Doty or 
to the holder in full for the insurance, the 
interest of the wife and children would then 
have ceased. Miller v. Ca1npbell, 140 N. Y. 
Ll57, 35 K. E. 6-51. It can n1ake no differ-
ence that, instead of fixing the exact period 
·when the endowment shall mature, the policy 
gives the holder the option to fix it at any 
time after 15 years. " 

In J1J iller v. Cam,pbell) supra) a life insurance 
policy provided tha.t the insurance con1pany 
should pay the insurance to the wi:f.e "for her s1ole 
use, if living -::--;:. ,:- or if the person whos1e life i,s 
insured s·haJl survive Raid ter1n of 15 years , •):• ->:• •:-:• 

the :sun1 above insured shall he paid to hiln". The 
husband and wife joined in an as 1signment of the 
policy to plaintiff . By statute the wife was 
unab le to as,sign her policy. Yet, it was held tha.t 
the plaintiff wa.s entitled to the proceeds as against 
the wife since the hus ,band had survived the fifteen 
~~ear term . The court said : 

"It was there held that her interest had 
cea,sed under the tern1,s of the policy •):• •):• ->:• 

While the 15 years of the policy were run-
ning, the policy was una.ssignable by Mrs. 
Brick .;:- -:-:- -:-:- Subsequently ->:• •:-:• ,:-

an event had happened, by the expiration of 
the period of 15 years, which deprived Mrs. 
Brick of her interes ,t in the policy, and vest-
ed every interest in her husband, Mr. Brick, 
to whom, by its express tern1s, the ainount of 
the insurance had beco1ne due. .The pre-vi-
ous assign1nent to the defendant, however, 
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had operated to transfer whatever interest . 
he had in the policy ->:• ,f •):• • But differ-
ing fron1 ordinary life insurance ia certain 
period is fixed by the contract or policy, 
,vithin which the obligation of the insurer 
runs to the wife, children or personal repre-
sen ta ti ves, and they had no right to receive 
payment under it beyond that period ." 

And in Tenness v. Northeastern Mutual Life 
Ins. Co.) supHi) it was held that the proceeds ' of 
the endowment policy, where the insured survives 
the period, belong to the insured and not to the 
beneficiary because the tier1ns of ,th,e policy so pro-
vide. 

In Robison v. Union Cent . Life Ins. Co.) supra) 
it was held that where a term policy has . matured 
by the running of the allotted tin1e, the insured 
can co1npel the insurer to pay him it:s proceeds 
·without obtaining the consent of the beneficiary. 

So, also, where the policy, by its express tern1s:, 
provides trha t the insured n1a:r take the cash -sur-
render value of the policy at any ti1ne, he may do 
Ro without the consent of the beneficiar3< 

Cooper v. West) sup1 ·a,. 
Blinn v. Darne) 207 Mass. ·159, 93, N. E. 

601. 

In Blinn v. Dame) supra) the policy provided 
that it undertook "to pay the .sun1 of $10,000 . to 
hi1n, 'the inRured, hi,s executors, ad1ninistra.tors or 
assigns ', on the 10th clay of July, 1918, or if 'he 
should die before that tiine then to 1nake such pay-
ment to Irving F. Dan1e and , Mildred L. Dmne,' 
his children, 'if they surviv e the insured (with 
power to ,the insured to surrender the policy to the 
said co1npany at any ti1ne), other,vi ,se to the in-
sured's executors, ad1ninistrators or assigms' ". 
rrhe policy was assignable by the insured. The in-
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sured made an asRign1nent for t1he benefit of his 
creditoni, and the court held that the assignee 
could require the insured .to execute any cash s,ur-
render 1that n1ight be necies1sary to enable him to 
collect the i~urrender value of t,he policy in queR>-
tion -without the consent of the beneficiary. The 
court said: 

"The right of his children ,vas to receive the 
amount of the policy if he did not live until 
the appointed time, and if they survived hl1n 
and he had not in his lif eti111e surrendered 
the policy. If this right is regarded as con-
tingent, it would not. c0111e into existence at 
an if the father should at any earlier tin1e 
exercise h1s ahR.o.Jute right to surrender ,the 
policy; if their right ,,Tas a vested one, it 
would be con1pletely diveRted by theii- fat ,h-
er's exerciRe of his right. Their right, in the 
opinion of the 1najo1·ity of the court, was 
strictly subordinate to the prior and super-
ior right of their father. It was so 1nade by 
the very language which created it. Either 
it was not to arise at all if the paran1ount 
right of their father should be exercised, or 
it would be completely divested by the exer-
cise of his parainount right to surrender the 
policy. vVhether their interest was vested 
or contingent, they could have no part of the 
proceeds of the policy if their father lived 
until its maturity, or if they did not survive 
him, or if he had at any earlier tilne surren-
dered the policy. Unless these three contin-
gencies concurred in their favor, either their 
1-ighit never would veR•t, or it would be con1-
pletely divested and cut off by the very 
ter1ns of the conditional limitations in their 
favor. We do not deem it 111aterial to deter-
mine whether their right was veRted or con-
tingent; for, as we have Reen, the result 
would be the saine in either event. There is 
no question here of the attempted revocation 
of a trust. Such cases aR Stone v. I-Iackett, 
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12 Gray 227 and Kelley v . .Snow, 185 Mass. 
288, 70 'N. E. 89, and those cases in which 
an absolute interest was given to the ben:fic-
iaries of life insurance policies, have no bear-
ing. We are to construe the la1,1guag~ of. the 
policy and to ,deter111ine what r1~hts it gives 
to the children. The statute which has been 
referred to protects these rights when ascer-
tained, but it has no operation to increase 
or extend the111." 

"What we have said is also, in our opinion, 
decisive upon the only remaining question 
in the case. His right of surrender was a 
valuable property right, vested in him by the 
language of the policy. It constituted an in-
tegral part of the value to hi111 or his estate 
of the policy itself. The pecuniary value 
would be v,ery n1uch less either to hilnself or 
to anyone to whom he might transfer his 
property rights if this unqualified and par-
mnount right of ,surrender were not secured 
to hi111. There was here an agree1nent on the 
part of the company to pay the surrender 
value to him upon his surrender ; this was a 
contract right given to him by the policy, 
which materiallv increased its value to hi111. .., 
This \vas not 111erely a right to surrender un-
der the third article or the third clause of 
the eighth article of the pro ·vis,ions attached 
to the policy. Under the parenthetical 
clause contained in the promise of the Com-
pany he had the right to surrender the policy 
at any ti111e and to receive its surrender val-
ue. Mo1·eover, this clause was made a part 
of the conditional limitation or appointinent 
in favor of his children, apparently for the 
very purpose of saving to him the absolute 
o,vnership and control of the policy. The 
children's right was made subject to his 
unrestricted right of surrender. This was a 
valuable property right incident to his gen-
eral right under the policy such as would 
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pass with an assignment of the latter. It 
now must be held, in the opinion of the ma-
jority of the court, that it did pass, with the 
policy itself, und,er the general language of 
h . t" t e a ss1gn111en . 

POINT I I I. 

If said Robert Gemmell had the right under 
said policy to demand and receive the face 
amount of the certificates issued to him thereun-
der, and if such right were superior to any inter-
est Mrs. Gemmell had therein, then had he and 
his employer--the Insurance Company-done all 
things necessary to entitle him to payment? 

vVhen the contingency provided for in the policy 
happened and the insured exercised his right there-
under, he beca111e imn1ediately entitled to its bene-
fit and the right of the beneficiary was completely 
destroved. . _, 

llfiller v. Gr1and Lodge) B1~otherhood of 
Trainrnen) 118 N. E. 713 ; 

Thorensen v. Mass-achusetts Ben. Ass)n) 
68 Minn. 477, 71 N. W. 668; 

Wright v. Western Stat,es Life Ins. Co.) 
Gl ,Calif. Appeals 488, 240 P. 990. 

In 33 0. J. 75) it is said: 

"In the absence of a contractual or statu-
tory provision to the contrary, an action up-
on a policy of insurance may be brought i111-
mediately upon the happening of the loss or 
other contingency fixing the liability, or at 
least upon furnishing all requisite proof of 
loss." 
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Bost v. Volunteer State Life In ,s. Co.) 103 . 
S. E. 771 (,S. 0.) 

Northwestern Mutual Life Ins. Co. v. Jos-
eph) 3-1 Ky. 714, 103 S. W . . 317, 12 L. 
R. A. N. S. 439. 

In Bost v. V.olu,nteer State Life Insurance Co.) 
supra) the insured exercised the privilege of sur-
rendering his policy during his lifeti1ne by execut-
ing the proper papers and 111ailing the policy to the 
,co111pany. He died before he received payn1ent. 
The court said : 

"The fact that he died before check was 
received and cashed does not make the co1n-
pany further liable. When the insured ac-
cepted the offer of the c0111pany iand 1nailed 
the policies to the company and the con1pany 
sent check for the agreed ainount of the cash 
surrender value, that completed the payn1ent 
and finished the transaction." 

In the case of Northwestern Mutual Life Ins. Go. 
v. Joseph) supra) the facts were that Lafayette H . 
Joseph held a tontine policy in which the ton tine 
featured 1natured on May 25, 1901. Under the pol-
icy he had several options, among others to surren-
der the policy and receive its cash value. He elected 
to accept the cash value of the policy, which then 
an1ounted to $1124:52, and on that day signed a 
receipt for the amount of the cash pay1nent and 
also an order directing the iOon1pany to pay one 
Beull the a1nount of the note due hin1 which was 
secured by pledge of the policy. The papers, after 
being signed, were delivered on that day to the 
agent of the insurance company to be forwarded by 
him to the company, and on May 27, 1901, they 
were placed in the n1ail addressed to the company 
at its hon1e office in Milwaukee, and were received 
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by the company on the ,afternoon of May 218th. On 
the n1oi·ning of Niay 2.Sth, and before the papers 
,Yere received by the co1npany, Mr. Joseph died, 
and on the same day the company was notified of 
his death. On June · 4th the company paid to Beull 
-$1048.20, the an1ount of his debt, and forwarded 
check to the beneficiary for $76.2-4, the balance of 
the cash value of the policy. The beneficiary, Mrs. 
.Joseph, refused to accept the mnount paid, and in-
stituted action against the company to recover the 
sum of $2,000., less the am.ount paid to Beull. The 
court said: 

"It will thus be seen that the principal 
question to he detern1ined is, Did the n1ail-
ing of the letter inclosing in proper forin his 
election con1plete the contract in this respect 
ias between Joseph and the ,Company? and 
If so, did his death before the letter was de: 
livered to the con1pany annul the election 
1nade by him,-it being conceded that the ac-
?eptance of the election by Joseph ··was made 
1n proper f orn1 and was in terms in exact 
con1pliance with the option tendered? In 
Page on Contracts, .Section .52, it is said: 
'Where the inail or telegraph is, a 
proper means of communication the O'reait . h . ' we1g t of n1odern authority is . that the 
acceptance is binding on both parties 
fr01n the inoment that it is transmit-
ted, if such transmi~s.ion is eff ect:ed in 
the. pr?-per ,vay. ~o an insurance policy 
·which 1s not to be in effect until 'delivery' 
takes effect when it is inailed to the insured 

' properly addressed, postage prepaid.' The 
author ·also declared that the acceptance thus 
made or a contract thus con1pleted cannot be 
revoked after the letter of acceptance is inail-
•ed, and says: 'If the party makinO' the offer 
dies Lefore the letter of acceptanc: is· receiv-
ed, but after it is inailed the offer does not 
l , • ' tapse, since it has already been turned into 
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an agreeinent by acceptance. The rule is 
the same where the party accepting the offer · 
dies after his letter of acceptance is mailed.' 

"Counsel for appellee concede the general 
rule announced in the authorities n1ention-
ed, that the unqualified acceptance of an of-
fer by placing it in the n1ails c01npletes the 
contract, but attempt to take the case at bar 
out of this general rule upon the ground that 
here it was required that the papers and pol-
icy must have been actually received by the 
co1npany before the contract of election was 
c01npleted; but we cannot find anything in 
the record that justifies this conclusion. The 
insured, under his contract, had the unquali-
fied right, upon the 1naturity of the tontine 
period, to elect which one of the several op-
tions in his contract he would -accept; and 
the -con1pany had no right or authoritv to 
n~odify o~ in any way interfere with or deny 
hin1 the right to accept which one of them he 
p_leased .. Hi~ right to the election was op-
tional with him, but absolutely binding upon 
the company, as in the contract it tendered 
to hin1 unequivocally this right. Therefore 
,Yhen the insured exercised his election ii{ 
proper f orn1 and in the inanner provided in 
the policy, it was as irrevocable a contract 
.as could be made. It was a c01nplete con-
tract before Mr. Joseph died." 
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POINT IV. 

Did the provision in the policy and in the cer· 
tificates providing that disability benefits after 
proof thereof should be payable "either in one 
sum six months after the Company shall have 
received such proof, or, etc.'' preclude the Com-
pany from making payment immediately upon 
receipt of such proof? 

It iR quite apparent ,,Thy the policy contained the 
proYisionR that "the Co1npany will -::- ->; -:; pay 
to Raid person at its hmne office the an1ount insured 
on his ( 01· her) life as the employer n1ay request, 
either in one sum six months after the Oompcuny 
shall have received such proof or in sixty 1nonthly 
inRtalments, etc." It was not on account of the 
poRRible Rhortage of funds ,vith which to n1ake the 
payment, but was to enable the Insurance C0111-
pany, during the six 111onths period, if it had any 
doubt about the n1atter, to detern1ine whether the 
inRured had become permanently disabled. 

Such provision in the policy was for the sole ben-
efit of the Insurance Company, and it could be, and 
·was waived in this case, as evidenced by the draw-
ing of the check for the full amount due the in-
sured under his certi.fica tes. 
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POINT V. 
If the court correctly awarded the proceeds of 

· the certificates to Mrs. Gemmell, then did it err 
in allowing her a counsel fee of $1,000. and costs 
to be paid by the executor under the will of Rob-
ert Gemmell, deceased? 

We sub111it that it did. 
The executor then and still believes that the 

transaction between the insured and the Insurance 
Company was consununated in the life of the in-
sured, and the ainount due on the certificates issued 
under the policy was payable to it as such execu-
tor. Furthermore, the executor was acting in a 
rep1·esentative capacity. 

Argument. 

Therefore, ·we submit that under the law: 

First: That the interest of Mrs. Gem111ell in said 
policy of insurance was subject and subordinate to 
the right of Mr. Gemmell to claim and collect the 
disability benefits given hi1n under such policy. 

Second: 'l'hat Mr. Genunell was wholly incapac-
itated within the meaning of the policy of insur-
ance. 

Third: That the application of Mr. Gem111ell for 
payment of his disability clai111 in one sun1 was ap-
proved by ·'l'he Prudential Insurance Con1pany, his 
employer, on December 16, 1926 (as evidenced by 
the drawing and executing of a check to his order 
for the full amount due hiln), at which tilne his 
right and the obligation of the Insurance Con1pany 
to pay became and were fixed and settled, and his 
right passed to his executor. 
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Pourth: That ,there is 1nothing in the policy or 
the ce1·tifi0a tes issued thereunder requiring the sur-
render of the policy ( which is held by the Con1-
pany) or the certificates before he beca1ne entitled 
to payment ,thereof. The policy is- a contract be-
tween the insurer and the insured, and no n1atter 
,Yhat an officer or en1ployee n1ay say in reference 
to .the requii-ements of the C01npany, the contract 
governs. 

Pifth: That the provision that pay1nent would 
be made six months after the "Company has re-
ceived due proof of such disability or incapacity" 
is a 1·ight reserved to the Insurance Company and 
could be and was waived. Purthermore, it has 
nothing to do with the fixing of the liability of the 
Company to pay and the right of Mr. Ge1n1nell to 
payment. 

Sixth: That the issuance of the check by the 
Company payable to Mr. Gemmell for the full 
mnount due him under the policy, with the state-
1nent upon the face thereof that it was 1n full pay-
1nent, is plenary evidence of his fixed right under 
said policy. 

We submit that the decree entered by the 
Court of Chancery in the above cause should be 
reversed. 

Respectfully su lnni tted, 

I-IOOD, LAPPERTY & CAMPBELL, 
.Solicitors of defendant-appellant, Pidel-

ity Union Trust Co1npany, as Execu-
tor of the last will and testament of 
Robert Genunell, deceased. 




