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7KH�IROORZLQJ�$SSOLFDWLRQ�1RWHV�DUH�GHVLJQHG�WR�DGGUHVV�TXHVWLRQV�WKDW�KDYH
EHHQ�UDLVHG�XQGHU�$WWRUQH\�*HQHUDO�'LUHFWLYH��������DQG�WKH�$WWRUQH\�*HQHUDO
*XLGHOLQHV�IRU�1HJRWLDWLQJ�&DVHV�8QGHU�1�-�6�$���&���������7KHVH�LQWHUSUHWDWLRQV�
FODULILFDWLRQV��DQG�WHFKQLFDO�FRUUHFWLRQV�DUH�GHVLJQHG�WR�HQVXUH�WKH�XQLIRUP
LQWHUSUHWDWLRQ�DQG�LPSOHPHQWDWLRQ�RI�WKH�$WWRUQH\�*HQHUDO�'LUHFWLYH�DQG�WKH
*XLGHOLQHV�
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� $���� S� ��

��� 1R 6XSHUYLVRU\ $SSURYDO 5HTXLUHG WR (IIHFW D 'RZQZDUG $GMXVWPHQW IRU 7ULDO 3URRI ,VVXHV �� 3DUW 9,,,
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&RUUHFWLRQ�5HJDUGLQJ�1XPEHU�RI�$GMXVWPHQW�3RLQWV�7KDW�:RXOG�5HTXLUH�D�3URVHFXWRU
WR�7HQGHU�D�3OHD�2IIHU�2WKHU�7KDQ�WKH�3UHVXPSWLYH�2IIHU�RU�DW�WKH�7RS�RU�%RWWRP

� RI�WKH�$SSOLFDEOH�5DQJH
>6HH�*XLGHOLQHV��3DUW�9,,����&��SS��������@�������

���������������������������������������������������������������������
7KH�*XLGHOLQHV�FXUUHQWO\�VWDWH�RQ�S�����WKDW�DQ�DVVLVWDQW�SURVHFXWRU�PXVW�WHQGHU

WKH�PD[LPXP��RU�PLQLPXP��WHUP�ZLWKLQ�WKH�DSSOLFDEOH�UDQJH�LI�´WKH�DEVROXWH�YDOXH�RI
WKH�JUDQG�SRLQW�WRWDO�LV�JUHDWHU�WKDQ����H�J�������������������HWF������µ��7KH�*XLGHOLQHV
VKRXOG�UHDG�´,I�WKH�DEVROXWH�YDOXH�RI�WKH�JUDQG�SRLQW�WRWDO�LV���RU�PRUH��H�J��������������
����HWF������µ��3OHDVH�QRWH�WKDW�WKH�UXOH�LV�FRUUHFWO\�VWDWHG�RQ�S�����RI�WKH�*XLGHOLQHV�DQG
LV�DOVR�FRUUHFWO\�VXPPDUL]HG�RQ�WKH�ZRUNVKHHW�

$�VLPLODU�HUURU�DSSHDUV�RQ�S�����ZLWK�UHVSHFW�WR�WKH�QXPEHU�RI�SRLQWV�WKDW�ZRXOG
UHTXLUH�D�SURVHFXWRU� WR� WHQGHU�DQ�RIIHU�RWKHU� WKDQ�WKH�SUHVXPSWLYH�RIIHU� IL[HG�DW�RU
DURXQG�WKH�PLGSRLQW�RI�WKH�UDQJH���6SHFLILFDOO\��WKH�*XLGHOLQHV�FXUUHQWO\�VWDWH�RQ�S����
WKDW�WKH�SURVHFXWRU�PXVW�WHQGHU�DQ�RIIHU�JUHDWHU�WKDQ�WKH�SUHVXPSWLYH�RIIHU�´ZKHUH�WKH
FRPELQHG� SRLQW� WRWDO� LV� JUHDWHU� WKDQ� ���� DQG� PXVW� WHQGHU� DQ� RIIHU� OHVV� WKDQ� WKH
SUHVXPSWLYH�RIIHU�´>L@I�WKH�FRPELQHG�QHJDWLYH�SRLQW�WRWDO�LV�JUHDWHU�WKDQ�����H�J����������
����HWF���µ��7KH�*XLGHOLQHV�VKRXOG�UHDG��´ZKHUH�WKH�FRPELQHG�QHJDWLYH�SRLQW�WRWDO�LV���RU
PRUHµ�DQG�´>L@I�WKH�FRPELQHG�QHJDWLYH�SRLQW�WRWDO�LV�JUHDWHU�WKDQ�����H�J�������������������µ
2QFH�DJDLQ��WKH�UXOH�LV�FRUUHFWO\�VWDWHG�RQ�S�����RI�WKH�*XLGHOLQHV�DQG�RQ�WKH�ZRUNVKHHW�

)LQDOO\�� WKH� VDPH� EDVLF� HUURU� DSSHDUV� RQ�S�� ����ZKLFK� FXUUHQWO\� VWDWHV� WKDW� D
SURVHFXWRU�PXVW�WHQGHU�WKH�DSSURSULDWH�SUHVXPSWLYH�RIIHU��́ >L@I�WKH�FRPELQHG�SRLQW�WRWDO
LV�EHWZHHQ����DQG�����H�J��� �������HWF���µ� �7KH�FRUUHFW�VWDWHPHQW�RI�WKH�UXOH��ZKLFK
DSSHDUV�RQ�S�����DQG�RQ� WKH�ZRUNVKHHW�� LV� WKDW� WKH�SUHVXPSWLYH�SOHD�RIIHU�PXVW�EH
WHQGHUHG�LI�WKH�JUDQG�SRLQW�WRWDO�´UDQJHV�IURP����WR����µ

,W�VKRXOG�EH�QRWHG�WKDW�ZKHQ�WKH�JUDQG�SRLQW�WRWDO�LV�EHWZHHQ����DQG�����WKH
SURVHFXWRU�LV�UHTXLUHG�XQGHU�WKH�*XLGHOLQHV�WR�XVH�WKH�SUHVXPSWLYH�SOHD�RIIHU�XQOHVV
WKHUH�LV�D�EDVLV�WR�PDNH�D�GRZQZDUG�GHSDUWXUH�IRU�VXEVWDQWLDO�FRRSHUDWLRQ��D�GRZQZDUG
DGMXVWPHQW�EDVHG�RQ�WULDO�SURRI�LVVXHV��RU�XQOHVV�D�VSHFLDO�DSSOLFDWLRQ�DQG�HQKDQFHPHQW
IHDWXUH�DSSOLHV�WKDW�UHTXLUHV�D�KLJKHU�WHUP���:KHQ�WKH�JUDQG�SRLQW�WRWDO�UDQJHV�IURP���
WR� ��� �RU� ��� WR� ����� WKH� SURVHFXWRU� PXVW� WHQGHU� DQ� RIIHU� DERYH� �RU� EHORZ�� WKH
SUHVXPSWLYH�RIIHU���7KH�SURVHFXWRU�LQ�WKHVH�FLUFXPVWDQFHV�PD\�WHQGHU�DQ�RIIHU�DW�WKH�WRS
�RU� ERWWRP�� RI� WKH� DSSOLFDEOH� UDQJH�� RU� PD\� WHQGHU� DQ� RIIHU� DERYH� �RU� EHORZ�� WKH
SUHVXPSWLYH�RIIHU�LQ�RQH�PRQWK�LQFUHPHQWV���)RU�H[DPSOH��LI�WKH�DSSOLFDEOH�UDQJH�LV������
���PRQWKV�DQG�WKH�JUDQG�WRWDO�RI�DGMXVWPHQW�SRLQWV�LI�����WKH�SURVHFXWRU�ZRXOG�EH
DXWKRUL]HG�WR�WHQGHU�D�SOHD�RIIHU�UDQJLQJ�IURP�WKLUWHHQ������PRQWKV�XS�WR�HLJKWHHQ�����
PRQWKV�RI�SDUROH�LQHOLJLELOLW\���
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&DOFXODWLRQ�RI�&ULPLQDO�+LVWRU\�3RLQWV�IRU�3ULRU�&RQYLFWLRQV�$GMXGLFDWLRQV�
����,PSRVHG�RQ�'LIIHUHQW�'DWHV
>6HH�*XLGHOLQHV��3DUW�9��S�����@

7KH�*XLGHOLQHV�SURYLGH�RQ�S�����WKDW�ZKHQ�FDOFXODWLQJ�FULPLQDO�KLVWRU\�SRLQWV�
SULRU�FRQYLFWLRQV�DGMXGLFDWLRQV�WKDW�ZHUH�LPSRVHG�RQ�GLIIHUHQW�GDWHV�DUH�WR�EH�WUHDWHG�DV
VHSDUDWH� FRQYLFWLRQV�DGMXGLFDWLRQV� ´XQOHVV� WKH� VXEVHTXHQWO\�LPSRVHG� VHQWHQFH� ZDV
RUGHUHG�WR�EH�VHUYHG�FRQFXUUHQWO\�ZLWK�WKH�SUHYLRXVO\�LPSRVHG�VHQWHQFH�µ����7KH�DERYH�
TXRWHG�SURYLVLRQ�LV�VXEMHFW�WR�WKH�UXOH�GLVFXVVHG�ODWHU�RQ�WKDW�VDPH�SDJH�WKDW�SURYLGHV
WKDW�FRQFXUUHQW�VHQWHQFHV�VKRXOG�EH�WUHDWHG�DV�D�VLQJOH�FRQYLFWLRQ�XQOHVV�WKH�XQGHUO\LQJ
RIIHQVHV�ZHUH�VHSDUDWHG�E\�DQ�DUUHVW��L�H���WKH�GHIHQGDQW�ZDV�DUUHVWHG�IRU�WKH�ILUVW�RIIHQVH�SULRU�WR
FRPPLWWLQJ�WKH�VHFRQG�RIIHQVH����2EYLRXVO\��LW�PDNHV�QR�VHQVH�WR�VD\�WKDW�FRQYLFWLRQV�HQWHUHG
RQ� WKH� VDPH� GD\� FDQ�� LQ� FHUWDLQ� FLUFXPVWDQFHV�� EH� WUHDWHG� DV� VHSDUDWH� RIIHQVHV
QRWZLWKVWDQGLQJ� WKDW� WKH� VHQWHQFHV� ZHUH� RUGHUHG� WR� EH� VHUYHG� FRQFXUUHQWO\�� EXW� WR
UHTXLUH�WKDW�FRQYLFWLRQV�LPSRVHG�RQ�GLIIHUHQW�GD\V�PXVW�DXWRPDWLFDOO\�EH�WUHDWHG�DV�D
VLQJOH�RIIHQVH�LI�WKH�VHQWHQFHV�ZHUH�RUGHUHG�WR�EH�VHUYHG�FRQFXUUHQWO\�ZLWKRXW�UHJDUG�WR
ZKHWKHU�WKH�DFWXDO�RIIHQVH�FRQGXFW�ZDV�VHSDUDWHG�E\�DQ�DUUHVW���

7KH�UXOH��VLPSO\�VWDWHG��LV�WKDW�ZKHQ�FRQYLFWLRQV�DGMXGLFDWLRQV�DUH�VHSDUDWHG�E\
DQ�LQWHUYHQLQJ�DUUHVW��L�H���WKH�GHIHQGDQW�ZDV�DUUHVWHG�IRU�WKH�HDUOLHU�RIIHQVH�SULRU�WR
FRPPLWWLQJ� WKH� VXEVHTXHQW� RIIHQVH��� WKH� FRQYLFWLRQV� VKRXOG� EH� WUHDWHG� DV� VHSDUDWH
FRQYLFWLRQV�� ZLWKRXW� UHJDUG� WR� WKH� GDWH� ZKHQ� VHQWHQFHV� ZHUH� LPSRVHG� DQG
QRWZLWKVWDQGLQJ� WKDW� WKH� VXEVHTXHQWO\�LPSRVHG� VHQWHQFH� ZDV� RUGHUHG� WR� EH� VHUYHG
FRQFXUUHQWO\�ZLWK�WKH�SUHYLRXVO\�LPSRVHG�VHQWHQFH���6HH�)HGHUDO�6HQWHQFLQJ�*XLGHOLQHV
0DQXDO��$SSOLFDWLRQ�1RWH���WR����$����DW�S������������(G���

)LQDOO\��ZKHUH�FRQYLFWLRQV�DGMXGLFDWLRQV�ZHUH�LPSRVHG�RQ�GLIIHUHQW�GDWHV�DQG�WKH
´UDSµ�VKHHW�GRHV�QRW�LQGLFDWH�ZKHWKHU�WKH�VXEVHTXHQWO\�LPSRVHG�VHQWHQFH�ZDV�RUGHUHG
WR� EH� VHUYHG� FRQFXUUHQWO\� RU� FRQVHFXWLYHO\�� WKH� SURVHFXWRU� VKRXOG� WUHDW� WKH
FRQYLFWLRQV�DGMXGLFDWLRQV�DV�VHSDUDWH�RIIHQVHV�IRU�WKH�SXUSRVHV�RI�FDOFXODWLQJ�WKH�FULPLQDO
KLVWRU\�SRLQWV���,I�LW�LV�ODWHU�GHWHUPLQHG�WKDW�WKH�VHQWHQFHV�ZHUH�DFWXDOO\�RUGHU�WR�EH
VHUYHG� FRQFXUUHQWO\�� DQG� WKDW� WKH� RIIHQVHV� ZHUH� QRW� VHSDUDWHG� E\� DQ� DUUHVW�� WKH
SURVHFXWRU�PXVW�UHFDOFXODWH�WKH�FULPLQDO�KLVWRU\�SRLQWV�ZKHUH�WKLV�ZRXOG�UHGRXQG�WR�WKH
GHIHQGDQW·V� EHQHILW� DQG� UHVXOW� LQ� SODFLQJ� WKH� GHIHQGDQW� LQ� D� ORZHU� FULPLQDO� KLVWRU\
FDWHJRU\���
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&ODULILFDWLRQ�5HJDUGLQJ�7LPLQJ�RI�*UDGXDWHG�3OHD�2IIHUV�DQG�3OHD�&XW�2II�3ROLFLHV
>6HH�*XLGHOLQHV��3DUW�,,����(��SS��������@

7KH�*XLGHOLQHV�SURYLGH�LQ�3DUW�,,����-��WKDW�´DOO�SOHD�RIIHUV�PXVW�LQFOXGH�D�GDWH�RU
HYHQW�DW�ZKLFK�WKH�RIIHU�ZLOO�H[SLUH�DQG�ZLOO�DXWRPDWLFDOO\�EH�ZLWKGUDZQ���7KH�H[SLUDWLRQ
FDQ�EH�EDVHG�XSRQ�WKH�SDVVDJH�RI�WLPH�����DQ�HYHQW�����RU�FDQ�EH�EDVHG�RQ�D�PDWHULDO
FKDQJH�LQ�FLUFXPVWDQFHV�������µ���*XLGHOLQHV�DW�S��������7KH�ILUVW�SOHD�RIIHU�SURYLGHG�WR�D
GHIHQGDQW�LQ�WKH�JUDGXDWHG�SOHD�V\VWHP�LV�FDOOHG�D�´SUH�LQGLFWPHQW�RIIHU�µ�DOWKRXJK�WKH
*XLGHOLQHV�PDNH�FOHDU�WKDW�WKLV�ILUVW�RIIHU�PD\�DFWXDOO\�FRPH�DIWHU�WKH�GHIHQGDQW�KDV
EHHQ�LQGLFWHG����7KLV�FLUFXPVWDQFH�LV�UHIHUUHG�WR�LQ�WKH�*XLGHOLQHV�DV�WKH�´IXQFWLRQDO
HTXLYDOHQWµ�RI�D�SUH�LQGLFWPHQW�RIIHU����7KH�JRDO�LV�WR�HQVXUH�VWDWHZLGH�XQLIRUPLW\�E\
PDNLQJ�FHUWDLQ�WKDW�DOO�QRQ�IXJLWLYH�GHIHQGDQWV�DUH�DIIRUGHG�D�UHDVRQDEOH�RSSRUWXQLW\�WR
SOHDG�WR�WKLV�ILUVW�RIIHU��UHFRJQL]LQJ�WKDW�QRW�DOO�FRXQWLHV�KDYH�D�IRUPDO�SUH�LQGLFWPHQW
FDVH�GLVSRVLWLRQ�SURJUDP���

$�TXHVWLRQ�KDV�DULVHQ�ZKHWKHU�D�SURVHFXWRU�LV�UHTXLUHG�XQGHU�WKH�*XLGHOLQHV�WR
KROG�WKH�SUH�LQGLFWPHQW�RIIHU�RSHQ�XQWLO�WKH�GHIHQGDQW�LV�DFWXDOO\�LQGLFWHG���7KH�DQVZHU
WR�WKLV�TXHVWLRQ�LV�WKDW�WKH�SURVHFXWRU�PD\�SURYLGH�WKDW�D�SUH�LQGLFWPHQW�RIIHU�H[SLUHV
DW�D�VSHFLILHG�GDWH�RU�HYHQW�EHIRUH�LQGLFWPHQW��SURYLGHG�WKDW�DOO�QRQ�IXJLWLYH�GHIHQGDQWV
DUH�DIIRUGHG�D�UHDVRQDEOH�RSSRUWXQLW\�WR�UHFHLYH�DQG�DFW�XSRQ�WKLV�ILUVW�SOHD�RIIHU���

:KHUH� D� FRXQW\� KDV� HVWDEOLVKHG� D� SUH�LQGLFWPHQW� FDVH� GLVSRVLWLRQ� SURJUDP�
SURVHFXWRUV�DQG�FRXUWV�KDYH�D�VWURQJ�LQWHUHVW�LQ�HQFRXUDJLQJ�GHIHQGDQWV�WR�SDUWLFLSDWH
DQG�WDNH�DGYDQWDJH�RI�WKH�SURJUDP��DQG�WR�DELGH�E\�WKH�UXOHV��SURFHGXUHV��DQG�WLPH
OLPLWV�HVWDEOLVKHG�DV�SDUW�RI�WKH�SURJUDP���,Q�FDVHV�ZKHUH�WKH�GHIHQGDQW�UHMHFWV�D�SUH�
LQGLFWPHQW�SURJUDP�RIIHU��WKH�FDVH�LV�WKHQ�RIWHQ�UHIHUUHG�WR�D�JUDQG�MXU\�XQLW� LQ�WKH
SURVHFXWRU·V�RIILFH��ZKLFK�SUHSDUHV�WKH�FDVH�IRU�SUHVHQWDWLRQ�WR�D�JUDQG�MXU\���7KHUH�PD\
EH�VRPH�GHOD\�EHWZHHQ�WKH�GDWH�RI�WKH�SUH�LQGLFWPHQW�SURJUDP�FRXUW�HYHQW�DQG�WKH
UHWXUQ�RI�WKH�LQGLFWPHQW��VRPHWLPHV�EHFDXVH�WKH�SURVHFXWRU·V�RIILFH�LV�ZDLWLQJ�WR�UHFHLYH
WKH�UHVXOWV�RI�D�ODERUDWRU\�DQDO\VLV�RI�WKH�GUXJV�LQYROYHG���

7KH� JUDGXDWHG� SOHD� V\VWHP� HVWDEOLVKHG� LQ� WKH� *XLGHOLQHV� ZDV� E\� QR� PHDQV
GHVLJQHG�WR�SURYLGH�DQ�LQFHQWLYH�IRU�GHIHQGDQWV�WR�SRVWSRQH�WKHLU�GHFLVLRQ�WR�DFFHSW�WKH
ILUVW�SOHD�RIIHU�XQWLO�MXVW�EHIRUH�WKH�PDWWHU�LV�WR�EH�SUHVHQWHG�WR�D�JUDQG�MXU\���2QFH�D
GHIHQGDQW�UHMHFWV�WKH�SUH�LQGLFWPHQW�RIIHU��ZKHWKHU�H[SUHVVO\��RU�LPSOLHGO\�E\�IDLOLQJ�WR
DFFHSW�WKH�RIIHU�DW�WKH�SUH�LQGLFWPHQW�SURJUDP�FDOHQGDU�FDOO�DQG�E\�IDLOLQJ�WR�UHTXHVW�DQ
DGMRXUQPHQW�RI�WKH�SUH�LQGLFWPHQW�SURJUDP�FRXUW�HYHQW���WKHUH�LV�QR�UHDVRQ�WR�GHOD\
PRYLQJ�WR�WKH�QH[W�VWHS�LQ�WKH�WKUHH�WLHUHG�JUDGXDWHG�SOHD�V\VWHP���7R�WKH�FRQWUDU\��LQ
RUGHU�WR�SURPRWH�WKH�HIILFLHQW�PDQDJHPHQW�DQG�RSHUDWLRQ�RI�WKHVH�SUH�LQGLFWPHQW�FDVH
GLVSRVLWLRQ��SURJUDPV��GHIHQGDQWV�VKRXOG�EH�HQFRXUDJHG�WR�PDNH�WKHLU�GHFLVLRQ�WR�DFFHSW
RU�UHMHFW�WKH�LQLWLDO�SOHD�RIIHU�DV�VRRQ�DV�SRVVLEOH���
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7KH� VHFRQG� SOHD� RIIHU� LQ� WKH� WKUHH�VWHS� JUDGXDWHG� V\VWHP�� UHIHUUHG� WR� LQ� WKH
*XLGHOLQHV�DV�WKH�́ LQLWLDO�SRVW�LQGLFWPHQW�RIIHU�µ�DXWRPDWLFDOO\�EHFRPHV�RSHUDWLYH�XSRQ
WKH�H[SLUDWLRQ�RU�UHMHFWLRQ�E\�WKH�GHIHQGDQW�RI�WKH�VR�FDOOHG�´SUH�LQGLFWPHQWµ�RIIHU����,Q
HIIHFW�� WKH� VHFRQG� RIIHU� FRXOG� EH� PDGH� EHIRUH� LQGLFWPHQW� DQG� PLJKW� LQ� WKRVH
FLUFXPVWDQFHV� EH� FKDUDFWHUL]HG� DV� WKH� ´IXQFWLRQDO� HTXLYDOHQWµ� RI� DQ� LQLWLDO� SRVW�
LQGLFWPHQW�RIIHU����7KLV�VHFRQG�RIIHU�ZRXOG�RUGLQDULO\�H[SLUH�DIWHU�WZHQW\������GD\V�DQG�
IROORZLQJ�LWV�H[SLUDWLRQ��WKH�WKLUG�RIIHU�LQ�WKH�JUDGXDWHG�V\VWHP�ZRXOG�DXWRPDWLFDOO\
EHFRPH�RSHUDWLYH���:KHUH��KRZHYHU��WKH�LQLWLDO�SOHD�RIIHU�H[SLUHG�EHIRUH�LQGLFWPHQW��WKH
���GD\�WLPH�SHULRG�IRU�DFFHSWLQJ�WKH�VHFRQG�VWHS�SOHD�RIIHU�VKRXOG�EH�WROOHG�XQWLO�WKH
GHIHQGDQW�LV�LQGLFWHG��DQG�WKLV�ZLQGRZ�VKRXOG�EH�WLHG�WR�D�SRVW�LQGLFWPHQW�FRXUW�HYHQW
�H�J���WKH�DUUDLJQPHQW���VR�WKDW�WKH�GHIHQGDQW�KDV�D�PHDQLQJIXO�RSSRUWXQLW\�WR�DFFHSW�RU
UHMHFW��WKLV�VHFRQG�RIIHU���$FFRUGLQJO\��WKH�WKLUG�RU�´ILQDOµ�RIIHU�LQ�WKH�JUDGXDWHG�V\VWHP
VKRXOG�QRW�EHFRPH�RSHUDWLYH�EHIRUH�LQGLFWPHQW�

7KLV�LQWHUSUHWDWLRQ�LV�QHFHVVDU\�EHFDXVH�WKHUH�PD\�QRW�EH�D�VFKHGXOHG�FRXUW�HYHQW
EHWZHHQ�WKH�SUH�LQGLFWPHQW�SURJUDP�FDOHQGDU�FDOO�DQG�WKH�UHWXUQ�RI�WKH�LQGLFWPHQW�DW
ZKLFK� WKH�GHIHQGDQW� FRXOG�DFFHSW�RU� UHMHFW� WKH� VHFRQG�VWHS�SOHD�RIIHU�� � ,Q�DGGLWLRQ�
SUHWULDO�KHDULQJV�SXUVXDQW�WR�5��������G��DUH�KHOG�RQO\�DIWHU�LQGLFWPHQW��DQG�WKH����GD\
ZLQGRZ�LV�GHVLJQHG�WR�SURYLGH�D�UHDVRQDEOH�RSSRUWXQLW\�IRU�WKH�GHIHQGDQW�WR�DFFHSW�RU
UHMHFW�WKLV�RIIHU�EHIRUH�PRWLRQV�DUH�ILOHG�RU�SUHWULDO�KHDULQJV�DUH�FRQYHQHG���,W�LV�DOVR
LPSRUWDQW� WR�SURYLGH�DQ� LQGLFWHG�GHIHQGDQW� VRPH� WDQJLEOH� LQFHQWLYH� WR�SOHDG�JXLOW\
EHIRUH�ILOLQJ�DQG�OLWLJDWLQJ�DQ\�VXFK�SUHWULDO�PRWLRQV����

$�TXHVWLRQ�KDV�DULVHQ�ZKHWKHU�SURVHFXWRUV�PD\�ZLWKGUDZ�WKH�VHFRQG�SOHD�RIIHU�LI
WKH�FRXUW�ZHUH�WR�VFKHGXOH�D�KHDULQJ�XQGHU�5��������G��ZLWKLQ�WKH����GD\�ZLQGRZ��7KH
SXUSRVH�RI�WKH�JUDGXDWHG�V\VWHP�LV�WR�FRQVHUYH�MXGLFLDO�DQG�SURVHFXWRULDO�UHVRXUFHV��QRW
WR�HQFRXUDJH�D�UDFH�WR�WKH�FRXUWKRXVH�WR�FRQYHQH�HYLGHQWLDU\�KHDULQJV�ZLWKLQ�WKH����GD\
GHDGOLQH���,Q�IDFW��WKH�*XLGHOLQHV�H[SUHVVO\�SURYLGH�WKDW�́ WKH�LQLWLDO�SRVW�LQGLFWPHQW�SOHD
RIIHU�PXVW� LQFOXGH�D� FRQGLWLRQ� WKDW� WKH�GHIHQGDQW�ZDLYH� WKH� ULJKW� WR� ILOH�RU� IXUWKHU
OLWLJDWH�DQ\�SUHWULDO�PRWLRQV�µ���3DUW�,,����(��S��������$FFRUGLQJO\��WKH�*XLGHOLQHV�VKRXOG
EH�LQWHUSUHWHG�WR�UHTXLUH�WKH�LQLWLDO�SRVW�LQGLFWPHQW�SOHD�RIIHU�WR�H[SLUH�DXWRPDWLFDOO\�LI
HLWKHU� ��� GD\V� KDV� HODSVHG�� RU� DQ� HYLGHQWLDU\� KHDULQJ� LV� FRQYHQHG� WR� GHFLGH� SUHWULDO
PRWLRQV����5HFDOO�WKDW�SOHD�RIIHUV�FDQ�H[SLUH�DIWHU�HLWKHU�WKH�SDVVDJH�RI�D�SHULRG�RI�WLPH
RU�DW�D�GHVLJQDWHG�HYHQW��� �,I�D�KHDULQJ� LV�FRQYHQHG��WKH�VHFRQG�VWHS�SOHD�RIIHU�PXVW
DXWRPDWLFDOO\�EH�ZLWKGUDZQ�DQG�PXVW�EH�UHSODFHG�ZLWK�WKH�VR�FDOOHG�´ILQDOµ�SOHD�RIIHU�
UHSUHVHQWLQJ�WKH�WKLUG�DQG�ILQDO�VWHS�LQ�WKH�WKUHH�WLHUHG�JUDGXDWHG�SOHD�V\VWHP���

1RWH�WKDW�WKH�WHUP�́ ILQDOµ�VKRXOG�QRW�EH�FRQVWUXHG�WR�PHDQ�WKDW�WKH�RIIHU�LV�IL[HG
DQG�LPPXWDEOH���3URVHFXWRUV�DUH�IUHH�WR�PRGLI\�WKH�´ILQDOµ�RIIHU�WR�DFFRXQW�IRU�FKDQJHG
FLUFXPVWDQFHV�� � )RU� H[DPSOH�� WKH� ILQDO� SRVW�LQGLFWPHQW� RIIHU� PD\� EH� UHGXFHG� LQ
DFFRUGDQFH�ZLWK�WKH�*XLGHOLQHV�ZKHUH�QHZ�FLUFXPVWDQFHV�PDNH�LW�DSSURSULDWH�WR�PDNH
D� GRZQZDUG� DGMXVWPHQW� IRU� WULDO� SURRI� LVVXHV� �H�J��� D� SURVHFXWLRQ� ZLWQHVV� EHFRPHV
XQFRRSHUDWLYH�RU�XQDYDLODEOH����6R�WRR��WKH�ILQDO�RIIHU�PD\�EH�ZLWKGUDZQ�DQG�UHSODFHG
ZLWK�D�KLJKHU�RIIHU�ZKHUH�QHZ�FLUFXPVWDQFHV�VXJJHVW��IRU�H[DPSOH��WKDW�WKH�GHIHQGDQW
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EHORQJV� LQ� D� KLJKHU� FULPLQDO� KLVWRU\� FDWHJRU\�� WKDW� D� SUHYLRXVO\� XQDFFRXQWHG�IRU
DJJUDYDWLQJ�IDFWRU�RU�VSHFLDO�DSSOLFDWLRQ�DQG�HQKDQFHPHQW�IHDWXUH�DSSOLHV��RU�ZKHUH�WKH
VWUHQJWK�RI�WKH�6WDWH·V�FDVH�DQG�WKH�OLNHOLKRRG�RI�FRQYLFWLRQ�KDV�LPSURYHG��UHTXLULQJ�D
UHFRQVLGHUDWLRQ�RI�D�SUHYLRXVO\�DFFRXQWHG�IRU�WULDO�SURRI�GRZQZDUG�DGMXVWPHQW��H�J��
ZKHUH� D� FR�GHIHQGDQW� SOHDGV� JXLOW\� DQG� DJUHHV� WR� FRRSHUDWH�� RU� D� JXLOW\� YHUGLFW� LV
REWDLQHG�LQ�D�UHODWHG�FDVH�LQYROYLQJ�WKH�VDPH�ZLWQHVVHV��RU�D�SUHWULDO�PRWLRQ�WR�GLVPLVV
WKH�FDVH�RU�VXSSUHVV�HYLGHQFH�LV�GHQLHG��HWF���
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1RWLILFDWLRQ�RI�&ULPLQDO�+LVWRU\�&DWHJRU\�'LVFUHSDQFLHV
>6HH�*XLGHOLQHV��3DUW�,,����-��S�����@

$V�QRWHG�WKURXJKRXW�WKH�*XLGHOLQHV��SURVHFXWRUV�DUH�SHUPLWWHG�DQG�H[SHFWHG�WR
FDOFXODWH�DQG�WHQGHU�SOHD�RIIHUV�EDVHG�XSRQ�WKH�LQIRUPDWLRQ�WKDW�KDV�WUDGLWLRQDOO\�EHHQ
DYDLODEOH�WR�WKHP���7KH�V\VWHP�LV�QRW�GHVLJQHG�WR�LPSHGH�WKH�RUGHUO\�SURFHVVLQJ�RI�FDVHV
E\�UHTXLULQJ�SURVHFXWRUV�WR�WUDFN�GRZQ�LQIRUPDWLRQ�WKDW�LV�QRW�UHDGLO\�DYDLODEOH�LQ�WKH
FDVH�ILOH���1RWH��KRZHYHU��WKDW�WKH�*XLGHOLQHV�SUHVXSSRVH�WKDW�D�SURVHFXWRU�ZRXOG�QHYHU
WHQGHU� D� SOHD� RIIHU� ZLWKRXW� ILUVW� UHYLHZLQJ� WKH� GHIHQGDQW·V� FULPLQDO� UHFRUG� DQG
GHWHUPLQLQJ��IRU�H[DPSOH��ZKHWKHU�WKH�GHIHQGDQW�LV�VXEMHFW�WR�D�PDQGDWRU\�H[WHQGHG
WHUP�RI�LPSULVRQPHQW�DV�D�UHSHDW�RIIHQGHU�XQGHU�1�-�6�$���&�����I���$FFRUGLQJO\��XQGHU
WKHVH�*XLGHOLQHV� �DV� ZHOO� DV� XQGHU� WKH� SUHGHFHVVRU� $WWRUQH\�*HQHUDO� JXLGHOLQHV��� D
SURVHFXWRU�LV�H[SHFWHG�WR�KDYH�DFFHVV�WR�DQG�FDUHIXOO\�UHYLHZ�WKH�GHIHQGDQW·V�́ UDSµ�VKHHW
EHIRUH�WHQGHULQJ�DQ\�SOHD�RIIHU���7KH�QHZ�*XLGHOLQHV�UHFRJQL]H��KRZHYHU��WKDW�WKHVH�́ UDSµ
VKHHWV�PD\�WXUQ�RXW�WR�EH�LQFRPSOHWH�DQG�PD\�QRW��IRU�H[DPSOH��LQFOXGH�LQIRUPDWLRQ
FRQFHUQLQJ�MXYHQLOH�DGMXGLFDWLRQV�HQWHUHG�LQ�RWKHU�FRXQWLHV���

)RU�WKLV�UHDVRQ��WKH�*XLGHOLQHV�LQFOXGH�D�SURYLVLRQ�LQ�3DUW�,,����-�WKDW�DFFRXQWV�IRU
VLWXDWLRQV�ZKHUH� D� SOHD� RIIHU� LV� DFFHSWHG� E\� WKH� GHIHQGDQW� DQG� WKH� FRXUW� DW� D� SOHD
KHDULQJ��EXW�D�VXEVHTXHQWO\�SUHSDUHG�SUHVHQWHQFH�UHSRUW�UHYHDOV�WKDW�WKH�GHIHQGDQW·V
FULPLQDO�UHFRUG�LV�PRUH�VHULRXV�WKDQ�SUHYLRXVO\�WKRXJKW���,Q�WKDW�HYHQW��WKH�*XLGHOLQHV
DXWKRUL]H�WKH�SURVHFXWRU�WR�NHHS�WKH�SOHD�RIIHU�RQ�WKH�WDEOH��HYHQ�WKRXJK�WKH�GHIHQGDQW
DFWXDOO\�IDOOV�XQGHU�D�KLJKHU�FULPLQDO�KLVWRU\�FDWHJRU\�WKDQ�DFFRXQWHG�IRU�LQ�WKH�SOHD
RIIHU���:KHQ�WKLV�RFFXUV��WKH�SURVHFXWRU�PXVW�DOHUW�WKH�FRXUW�WR�WKH�GLVFUHSDQF\���,W�LV
DOVR�QHFHVVDU\�LQ�WKHVH�FLUFXPVWDQFHV�WR�SURYLGH�QRWLILFDWLRQ�WR�WKH�'LYLVLRQ�RI�&ULPLQDO
-XVWLFH�VR�WKDW�WKH�$WWRUQH\�*HQHUDO�FDQ�PRQLWRU�WKH�LPSOHPHQWDWLRQ�DQG�UHOLDELOLW\�RI
WKH�V\VWHP�����

7R�IDFLOLWDWH�WKH�QRWLILFDWLRQ�SURFHVV��SURVHFXWRUV�VKRXOG�XVH�WKH�DWWDFKHG�IRUP
WR�DGYLVH�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH�ZKHQ�D�SOHD�RIIHU�WKDW�LV�ODWHU�GLVFRYHUHG�WR�EH
EDVHG�RQ�LQDFFXUDWH�RU�LQFRPSOHWH�FULPLQDO�KLVWRU\�LQIRUPDWLRQ�LV�QRQHWKHOHVV�DFFHSWHG
E\� WKH� FRXUW�� �&RPSOHWHG� FULPLQDO�KLVWRU\�GLVFUHSDQF\� IRUPV� VKRXOG�EH� VHQW� WR� WKH
'LYLVLRQ�RQ�WKH���WK�RI�HDFK�PRQWK��
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NOTIFICATION OF DISCREPANCY BETWEEN CRIMINAL 
HISTORY CATEGORY USED TO DETERMINE PLEA 

OFFER AND DEFENDANT’S ACTUAL CRIMINAL HISTORY
(See Part II, Section J of Attorney General Guidelines for 

Negotiating Cases Under N.J.S.A . 2C:35-7)

County

Defendant Name SBI Number  

Use this form to notify the Director of the Division of Criminal Justice that the plea offer that was accepted
by the defendant and the court was based on incomplete and/or inaccurate Criminal History information.

     

Criminal History Category Used to Determine Plea Offer:

Corrected Criminal History Category:

As a result of additional criminal history information learned after the plea was taken pursuant to 3:9-3 (e.g.,
information detailed in the presentence investigation report), the...

Prosecutor moved to withdraw the plea offer. �

Prosecutor elected not to withdraw original plea offer, but the court
vacated the plea. �

The court accepted the original plea offer and defendant was sentenced
thereunder. �

Comments (optional):

Send to: New Jersey Division of Criminal Justice
Research and Evaluation Section
Hughes Justice Complex
P.O. Box 085
Trenton, New Jersey 08625-0085
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7HQGHULQJ�$QWLFLSDWRU\�3OHD�2IIHUV�&RQWLQJHQW�RQ�)XWXUH�(YHQWV
>6HH�*XLGHOLQHV��3DUW�,,����(��S�����@

,Q�RUGHU�WR�FRQVHUYH�UHVRXUFHV�DQG�DYRLG�ILOLQJ�XQQHFHVVDU\�IRUPV�ZLWK�WKH�FRXUW
DQG�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH��D�SURVHFXWRU�PD\�LQGLFDWH�RQ�WKH�ZRUNVKHHW�WKDW
ZKHQ� WKH� FXUUHQW� SOHD� RIIHU� H[SLUHV�� LW� ZLOO� DXWRPDWLFDOO\� EH� UHSODFHG� ZLWK� DQRWKHU
VSHFLILF�SOHD�RIIHU�SXUVXDQW�WR�WKH�JUDGXDWHG�SOHD�V\VWHP�HVWDEOLVKHG�LQ�WKH�*XLGHOLQHV�
)RU�H[DPSOH��WKH�SUH�LQGLFWPHQW�SOHD�RIIHU�PD\�LQGLFDWH�WKDW�WKH�RIIHU�LV�´WZHOYH�����
PRQWKV�RI�SDUROH�LQHOLJLELOLW\�DQG�H[SLUHV�XSRQ�UHWXUQ�RI�DQ�LQGLFWPHQW��DW�ZKLFK�SRLQW
WKH�SOHD�RIIHU�ZLOO�EH�HLJKWHHQ������PRQWKV�RI�SDUROH�LQHOLJLELOLW\�µ��

7KLV�SUDFWLFH�ZRXOG�REYLDWH�WKH�QHHG� IRU� WKH�SURVHFXWRU�WR�SUHSDUH�DQG�ILOH�D
VHFRQG�SOHD�ZRUNVKHHW���6LPLODUO\��D�SURVHFXWRU�PD\�FKRRVH�RQ�D�VLQJOH�LQLWLDO�ZRUNVKHHW
WR� DQQRXQFH� LQ� DGYDQFH� DOO� WKUHH� VWHSV� RI� WKH� JUDGXDWHG� SOHD� V\VWHP�� DOHUWLQJ� WKH
GHIHQGDQW�VSHFLILFDOO\�DV�WR�ZKHQ�HDFK�RIIHU�ZLOO�H[SLUH�DQG�ZKDW�WKH�QH[W�SOHD�RIIHU�ZLOO
EH�� � 7KLV� DSSURDFK�� EHVLGHV� FRQVHUYLQJ� UHVRXUFHV��PD\� DOVR� KHOS� WR� FRQYLQFH� JXLOW\
GHIHQGDQWV� WKDW� LW� LV� LQ� WKHLU� EHVW� LQWHUHVWV� WR� SOHDG� JXLOW\� EHIRUH� WKH� SOHD� RIIHU� LV
DXWRPDWLFDOO\�LQFUHDVHG�SXUVXDQW�WR�WKH�*XLGHOLQHV���

,W�VKRXOG�EH�QRWHG��RI�FRXUVH�� WKDW� LI�QHZ�LQIRUPDWLRQ�EHFRPHV�DYDLODEOH�WKDW
ZRXOG�OHDG�WKH�SURVHFXWRU�WR�WHQGHU�D�GLIIHUHQW�RIIHU�WKDQ�WKH�RQH�RULJLQDOO\�H[SHFWHG�WR
EH� WHQGHUHG�� WKHQ� D� VHFRQG� RU� VXEVHTXHQW� ZRUNVKHHW�� DFFRXQWLQJ� IRU� WKH� FKDQJHG
FLUFXPVWDQFHV��PXVW�EH�SUHSDUHG�DQG�SURYLGHG�WR� WKH�GHIHQGDQW�� WKH�FRXUW��DQG�WKH
'LYLVLRQ�RI�&ULPLQDO�-XVWLFH�
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&RQGLWLRQDO�3OHDV�,QYROYLQJ�0XOWLSOH�'HIHQGDQWV
>6HH�*XLGHOLQHV��3DUW�,,����0��S�����@

$� TXHVWLRQ� KDV� DULVHQ� FRQFHUQLQJ� D� SURVHFXWRU·V� DXWKRULW\� XQGHU� WKH� QHZ
*XLGHOLQHV�WR�WHQGHU�D�´MRLQWµ�RU�´SDFNDJHGµ�SOHD�RIIHU�WR�PXOWLSOH�GHIHQGDQWV�ZKR�DUH
DOOHJHG�WR�EH�LQYROYHG�LQ�D�FRPPRQ�GUXJ�GLVWULEXWLRQ�VFKHPH�ZKHUH�WKH�RIIHU�WHQGHUHG
WR�HDFK�GHIHQGDQW�UHTXLUHV�WKDW�WKH�RWKHUV�DFFHSW�WKH�DUUDQJHPHQW�DQG�SOHDG�JXLOW\���,Q
RWKHU�ZRUGV��PD\�D�SURVHFXWRU�XQGHU�WKH�*XLGHOLQHV�FRQWLQXH�WKH�ZHOO�DFFHSWHG�SUDFWLFH
RI�WHQGHULQJ�D�´FRQGLWLRQDOµ�SOHD�RIIHU�WR�D�GHIHQGDQW�XQGHU�FLUFXPVWDQFHV�ZKHUH�WKDW
RIIHU�GRHV�QRW�EHFRPH�RSHUDWLYH�XQOHVV�RQH�RU�PRUH�RWKHU�FR�GHIHQGDQWV�DOVR�DJUHH�WR
SOHDG�JXLOW\"

7KH�QHZ�*XLGHOLQHV�ZHUH�QRW�LQWHQGHG�WR�FKDQJH�WKH�SUH�H[LVWLQJ�SUDFWLFH�IRU
KDQGOLQJ�PXOWLSOH�GHIHQGDQWV� DQG�DUH�� LQ� IDFW�� GHVLJQHG� WR�SURPRWH� WKH� LQWHUHVWV� RI
MXGLFLDO�HFRQRP\�DQG�ILQDOLW\��SURYLGLQJ�LQFHQWLYHV�IRU�DOO�JXLOW\�GHIHQGDQWV�WR�SOHDG
JXLOW\��DV�ZHOO�DV�WR�DFKLHYH�WKH�/HJLVODWXUH·V�JRDO�RI�GLVUXSWLQJ�HQWLUH�GUXJ�WUDIILFNLQJ
HQWHUSULVHV���6HH�$WWRUQH\�*HQHUDO�'LUHFWLYH���������������SURYLVLRQV�RI�WKH�'LUHFWLYH
QRW�LQFRQVLVWHQW�ZLWK�WKRVH�RI�SULRU�GLUHFWLYHV�DQG�JXLGHOLQHV�VKDOO�EH�FRQVWUXHG�DV�D
FRQWLQXDWLRQ�RI�VXFK�SULRU�GLUHFWLYHV�DQG�JXLGHOLQHV����1RWKLQJ�LQ�WKH�*XLGHOLQHV�VKRXOG
WKHUHIRUH�EH�FRQVWUXHG�WR�UHTXLUH�D�SURVHFXWRU�WR�WHQGHU�D�SOHD�RIIHU�WR�DQ\�GHIHQGDQW
ZKHUH�WR�GR�VR�ZRXOG�XQGHUPLQH�RU�MHRSDUGL]H�WKH�VXFFHVVIXO�SURVHFXWLRQ�RI�RQH�RU�PRUH
RWKHU� GHIHQGDQWV�� � $FFRUGLQJO\�� DQG� QRWZLWKVWDQGLQJ� DQ\� RWKHU� SURYLVLRQ� RI� WKH
*XLGHOLQHV��D�SURVHFXWRU�PD\�UHIUDLQ�IURP�WHQGHULQJ�DQ�RIIHU�LQ�WKHVH�FLUFXPVWDQFHV��RU
PD\� WHQGHU� D�SOHD�RIIHU� WKDW� LV� VXEMHFW� WR� WKH� FRQGLWLRQ� WKDW� WKH� FDVH� LQYROYLQJ� FR�
GHIHQGDQWV�LV�DOVR�GLVSRVHG�RI���7KLV�LQWHUSUHWDWLRQ�LV�FRQVLVWHQW�ZLWK�3DUW�,,����0��ZKLFK
H[SODLQV�WKH�´VFRSHµ�RI�WKH�*XLGHOLQHV�DQG�ZKLFK�H[SUHVVO\�SURYLGHV�WKDW�D�SURVHFXWRU
QHHG�QRW�WHQGHU�D�SOHD�RIIHU�LI�WKDW�ZRXOG�SUHFOXGH�RU�FRPSURPLVH�WKH�SURVHFXWLRQ�RI
RWKHU�FKDUJHV�DJDLQVW�D�GHIHQGDQW���

,Q�RUGHU� WR� FRPSO\�ZLWK� WKH� UXOH� UH�DIILUPHG� LQ�6WDWH�Y��%ULPDJH������1�-���
�������WKDW�SURVHFXWRUV�PXVW�VWDWH�RQ�WKH�UHFRUG�WKHLU�UHDVRQV�IRU�FKRRVLQJ�WR�ZDLYH�RU
QRW�WR�ZDLYH�D�VWDWXWRULO\�SUHVFULEHG�PDQGDWRU\�PLQLPXP�WHUP�RI�SDUROH�LQHOLJLELOLW\�
D�SURVHFXWRU�LQ�WKHVH�FLUFXPVWDQFHV�LQYROYLQJ�PXOWLSOH�GHIHQGDQWV�PXVW�H[SODLQ�WR�WKH
FRXUW�WKH�UHDVRQV�IRU�QRW�WHQGHULQJ�D�SOHD�RIIHU��RU�IRU�WHQGHULQJ�DQ�RIIHU�WKDW�LV�VXEMHFW
WR�WKH�FRQGLWLRQ�WKDW�RWKHU�GHIHQGDQW�V��DOVR�SOHDG�JXLOW\���7R�HQVXUH�IDLUQHVV��PRUHRYHU�
ZKHUH�DQ\�VXFK�FRQGLWLRQDO�SOHD�RIIHU�LV�WHQGHUHG�EHIRUH�LQGLFWPHQW�DQG�WKH�GHIHQGDQW
LQGLFDWHV�D�ZLOOLQJQHVV�WR�DFFHSW�WKH�RIIHU�EXW�LV�SUHFOXGHG�IURP�HIIHFWXDWLQJ�WKH�SOHD
DJUHHPHQW�EHFDXVH�RI�D�FR�GHIHQGDQW·V�UHIXVDO�WR�SOHDG�JXLOW\��WKH�SOHD�RIIHU�VKDOO�EH
GHHPHG�WR�EH�´IUR]HQµ�IRU�WKH�SXUSRVHV�RI�GHWHUPLQLQJ�WKH�´WLPLQJµ�RI�WKH�SOHD��DQG�LI
WKH� FDVH� DJDLQVW� WKH� UHPDLQLQJ� FR�GHIHQGDQW�V�� LV� GLVSRVHG� RI�� WKH� GHIHQGDQW� ZKR
LQGLFDWHG�D�ZLOOLQJQHVV�WR�DFFHSW�WKH�LQLWLDO�SOHD�RIIHU�VKDOO�EH�SHUPLWWHG�WR�SOHDG�JXLOW\
WR�WKH�SUH�LQGLFWPHQW�RIIHU��QRWZLWKVWDQGLQJ�WKDW�WKH�GHIHQGDQW�KDV�VLQFH�EHHQ�LQGLFWHG
DQG�ZRXOG�RWKHUZLVH�EH�UHTXLUHG�WR�SOHDG�JXLOW\�WR�D�SRVW�LQGLFWPHQW�RIIHU�FDOFXODWHG
XQGHU�WKH�*XLGHOLQHV���7KLV�LQWHUSUHWDWLRQ�LV�FRQVLVWHQW�ZLWK�WKH�UXOH�HVWDEOLVKHG�LQ�3DUW



3DJH ��

,,����(��SS��������RI�WKH�*XLGHOLQHV��ZKLFK�SURYLGHV�WKDW�ZKHUH�D�SURVHFXWRU�IRU�DQ\
UHDVRQ�GRHV�QRW�WHQGHU�D�SOHD�RIIHU�SULRU�WR�WKH�UHWXUQ�RI�DQ�LQGLFWPHQW��WKH�SURVHFXWRU
ZLOO�EH�UHTXLUHG�SXUVXDQW�WR�WKH�*XLGHOLQHV�WR�WHQGHU�WKH�DSSOLFDEOH�´SUH�LQGLFWPHQWµ
SOHD�RIIHU��QRWZLWKVWDQGLQJ�WKDW�WKH�GHIHQGDQW�KDV�DOUHDG\�EHHQ�LQGLFWHG���

,W�VKRXOG�DOVR�EH�QRWHG��RI�FRXUVH��WKDW�D�SURVHFXWRU�UHWDLQV�WKH�DXWKRULW\�SXUVXDQW
WR�3DUW�;�RI�WKH�*XLGHOLQHV�DW�DQ\�WLPH�WR�PDNH�D�GRZQZDUG�GHSDUWXUH�IRU�VXEVWDQWLDO
FRRSHUDWLRQ� EDVHG�� IRU� H[DPSOH�� RQ� D� GHIHQGDQW·V� DVVLVWDQFH� LQ� SURVHFXWLQJ� FR�
GHIHQGDQWV���



� ,VVXHG -XQH �� �����

3DJH ��

$33/,&$7,21�127(�����

'LVPLVVDO�RI�6FKRRO�=RQH�&DVHV�DV�3DUW�RI�D�3DFNDJH�'HDO
>6HH�*XLGHOLQHV��3DUW�,,����0��S�����@

1RWKLQJ� LQ� $WWRUQH\� *HQHUDO� 'LUHFWLYH� ������� RU� WKH� ´%ULPDJHµ� *XLGHOLQHV
VKRXOG�EH�FRQVWUXHG�WR�OLPLW�WKH�DXWKRULW\�RI�D�SURVHFXWRU�WR�GLVPLVV�RQH�RU�PRUH�FRXQWV
XQGHU�1�-�6�$���&�������'UXJ�)UHH�6FKRRO�=RQH��DV�SDUW�RI�D�QHJRWLDWHG�GLVSRVLWLRQ
ZKHUH� WKH�GHIHQGDQW�ZLOO�SOHDG�JXLOW\� LQ�DFFRUGDQFH�ZLWK� WKH�*XLGHOLQHV� WR�DQRWKHU
�&������FKDUJH���7KLV�UXOH�LV�FRQVLVWHQW�ZLWK�WKH�SURYLVLRQV�RI�WKH�$WWRUQH\�*HQHUDO·V�1R
(DUO\� 5HOHDVH� $FW� 'LUHFWLYH�� WKH� 6XSUHPH� &RXUW·V� $SULO� ���� ����� 3OHD� %DUJDLQLQJ
0HPRUDQGXP� IRU� *UDYHV·� $FW� FDVHV�� DQG� SULRU� $WWRUQH\� *HQHUDO� GUXJ� SURVHFXWLRQ
JXLGHOLQHV���,W�VKRXOG�DOVR�EH�QRWHG�WKDW�XQGHU�FXUUHQW�ODZ��ZKHQ�D�GHIHQGDQW�LV�VXEMHFW
WR�SURVHFXWLRQ�IRU�PXOWLSOH�GUXJ�IUHH�VFKRRO�]RQH�FRXQWV�LQYROYLQJ�FRPSOHWHO\�VHSDUDWH
WUDQVDFWLRQV��WKH�GHFLVLRQ�WR�LPSRVH�FRQVHFXWLYH�RU�FRQFXUUHQW�WHUPV�RI�LPSULVRQPHQW
DQG�SDUROH� LQHOLJLELOLW\� LV�JHQHUDOO\�YHVWHG� LQ�WKH�GLVFUHWLRQ�RI�WKH�FRXUW�SXUVXDQW�WR
1�-�6�$���&�����D��DQG�D�SURVHFXWRU�DUJXDEO\�KDV�QR�DXWKRULW\�XQGHU��1�-�6�$���&������
WR�UHTXLUH�WKH�FRXUW�WR�LPSRVH�FRQVHFXWLYH�VHQWHQFHV�

1RWH� WKDW�D�SURVHFXWRU� LV�QRW� UHTXLUHG�E\� WKLV�$SSOLFDWLRQ�1RWH� WR�´SDFNDJHµ
PXOWLSOH�GUXJ�FRXQWV�LQYROYLQJ�VHSDUDWH�DQG�GLVWLQFW�WUDQVDFWLRQV���7KH�*XLGHOLQHV�FOHDUO\
SURYLGH�LQ�3DUW�,,,��S������WKDW�ZKHUH�WKH�GHIHQGDQW�KDV�EHHQ�FKDUJHG�ZLWK�PRUH�WKDQ�RQH
RIIHQVH� VXEMHFW� WR� D�ZDLYDEOH�PLQLPXP� WHUP�RI� SDUROH� LQHOLJLELOLW\�� ´WKH� SURVHFXWRU
VKRXOG� FDOFXODWH� WKH� DSSURSULDWH� DXWKRUL]HG� RIIHU� IRU� HDFK� VXFK� FKDUJH� LQYROYLQJ� D
VHSDUDWH� DQG� GLVWLQFW� RIIHQVH� RU� WUDQVDFWLRQ� XQOHVV� WKH� SURVHFXWRU� HPSOR\V� WKH
DJJUHJDWLRQ�RI�DPRXQWV�IHDWXUH�HVWDEOLVKHG�LQ�1�-�6�$���&�����F�µ��7KXV��D�SURVHFXWRU
UHWDLQV�WKH�GLVFUHWLRQ��VXEMHFW�WR�WKH�UXOHV�JRYHUQLQJ�WKH�MRLQGHU�RI�RIIHQVHV��VHH�5�������
���� WR� UHIXVH� WR� GLVPLVV� SURYDEOH� FKDUJHV� DV� SDUW� RI� D� SOHD� DJUHHPHQW�� �%HFDXVH� WKH
SURVHFXWRU�FDQQRW�FRPSHO�WKH�FRXUW�WR�LPSRVH�FRQVHFXWLYH�DV�RSSRVHG�WR�FRQFXUUHQW
VHQWHQFHV�� WKH� SURVHFXWRU·V� H[HUFLVH� RI� GLVFUHWLRQ� LQ� UHIXVLQJ� WR� ´SDFNDJHµ� VHSDUDWH
SHQGLQJ�FKDUJHV�FDQQRW�UHVXOW�LQ�IRUPDOL]HG�LQWHUFRXQW\�GLVSDULW\�ZLWKLQ�WKH�PHDQLQJ
RI�6WDWH�Y��%ULPDJH������1�-�������������



� ,VVXHG -XQH �� �����

3DJH ��

5(9,6('�$33/,&$7,21�127(�����

5HDVRQV�IRU�'HQ\LQJ�3UHWULDO�,QWHUYHQWLRQ�$SSOLFDWLRQV
>6HH�'LUHFWLYH���������������SS������@

$WWRUQH\�*HQHUDO�'LUHFWLYH��������������DV�UHYLVHG�0D\��������LPSOHPHQWV�WKH
UXOH�UHFHQWO\�HVWDEOLVKHG�E\�WKH�6XSUHPH�&RXUW�LQ�6WDWH�Y��&DOLJXLUL������1�-������������
ZKLFK� SUHFOXGHV� SURVHFXWRUV� IURP� ´FDWHJRULFDOO\µ� GHQ\LQJ� D� 37,� DSSOLFDWLRQ� RQ� WKH
JURXQGV�WKDW�WKH�GHIHQGDQW�LV�FKDUJHG�ZLWK�D�YLRODWLRQ�RI��1�-�6�$���&������DQG�WKXV
IDFHV� D� PDQGDWRU\� PLQLPXP� VHQWHQFH�� � 7KH� $WWRUQH\� *HQHUDO� 'LUHFWLYH� SURYLGHV�
KRZHYHU��WKDW�ZKHUH�D�GHIHQGDQW�ZRXOG�EH�VXEMHFW�WR�D�VSHFLDO�RIIHQVH�FKDUDFWHULVWLF�
DJJUDYDWLQJ�DGMXVWPHQW�IDFWRU��RU�VSHFLDO�DSSOLFDWLRQ�DQG�HQKDQFHPHQW�IHDWXUH�XQGHU�WKH
´%ULPDJHµ�*XLGHOLQHV�� WKH� SURVHFXWRU�PXVW� FLWH� WKHVH� FDVH�VSHFLILF� FLUFXPVWDQFHV� DV
IXUWKHU�EROVWHULQJ�WKH�SUHVXPSWLRQ�DJDLQVW�37,�DGPLVVLRQ�HVWDEOLVKHG�E\�WKH�FRXUW�LQ
&DOLJXLUL���,Q�GRLQJ�VR��SURVHFXWRUV�VKRXOG�IUDPH�WKHLU�OHJDO�IDFWXDO�DUJXPHQWV�LQ�WHUPV
RI�WKH�37,�FULWHULD�VHW�IRUWK�LQ��1�-�6�$���&������H�DQG�LQ�5���������

)RU� H[DPSOH�� LI� WKH� FKDUJHG� VFKRRO� ]RQH� RIIHQVH� LQYROYHG� WKH� SRVVHVVLRQ� RI
ILUHDUPV�RU�WKH�XVH�RU�WKUHDWHQHG�XVH�RI�RWKHU�ZHDSRQV��D�VSHFLDO�RIIHQVH�FKDUDFWHULVWLF
XQGHU�WKH�´%ULPDJHµ�*XLGHOLQHV���WKRVH�IDFWV�DQG�FLUFXPVWDQFHV�ZRXOG�EH�UHOHYDQW�LQ
EROVWHULQJ�WKH�SUHVXPSWLRQ�DJDLQVW�37,�DGPLVVLRQ�XQGHU�D�QXPEHU�RI�VWDWXWRU\�37,
FULWHULD��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR��WKH�QDWXUH�RI�WKH�RIIHQVH��FULWHULRQ������WKH�IDFWV
RI�WKH�FDVH��FULWHULRQ������WKH�QHHGV�DQG�LQWHUHVWV�RI�VRFLHW\��FULWHULRQ������WKH�H[WHQW
WR�ZKLFK�WKH�GHIHQGDQW�PD\�SUHVHQW�D�VXEVWDQWLDO�GDQJHU�WR�RWKHUV��FULWHULRQ������WKH
SRVVLEOH�LQMXULRXV�FRQVHTXHQFHV�RI�WKH�GHIHQGDQW·V�EHKDYLRU��FULWHULRQ�������ZKHWKHU�WKH
FULPH�LV�RI�VXFK�D�QDWXUH�WKDW�WKH�YDOXH�RI�VXSHUYLVRU\�WUHDWPHQW�ZRXOG�EH�RXWZHLJKHG
E\�WKH�SXEOLF�QHHG�IRU�SURVHFXWLRQ��FULWHULRQ�������DQG�WKDW�WKH�KDUP�GRQH�WR�VRFLHW\
E\� DEDQGRQLQJ� FULPLQDO� SURVHFXWLRQ� ZRXOG� RXWZHLJK� WKH� EHQHILWV� WR� VRFLHW\� IURP
FKDQQHOLQJ�WKH�GHIHQGDQW�LQWR�D�VXSHUYLVRU\�WUHDWPHQW�SURJUDP��FULWHULD��������

6XFK�DJJUDYDWLQJ�FLUFXPVWDQFHV�ZRXOG�DOVR�EH�UHOHYDQW�LQ�DSSO\LQJ�WKH�XQGHUO\LQJ
OHJDO�VWDQGDUG�HVWDEOLVKHG�E\�WKH�&RXUW�LQ�&DOLJXLUL��QDPHO\��ZKHWKHU�WKH�GHIHQGDQW�KDV
HVWDEOLVKHG�FRPSHOOLQJ�UHDVRQV�WKDW�RYHUFRPH�WKH�SUHVXPSWLRQ�DJDLQVW�DGPLVVLRQ�LQWR
37,��

,W�VKRXOG�EH�QRWHG�WKDW�WKH�37,�*XLGHOLQHV�SURPXOJDWHG�E\�WKH�6XSUHPH�&RXUW
SHUPLW� D� VFKRRO� ]RQH� GHIHQGDQW� WR� DSSO\� IRU� 37,� HYHQ� WKRXJK� KH�ZDV� D� SDUROHH� RU
SUREDWLRQHU� DW� WKH� WLPH� RI� WKH� RIIHQVH�� SURYLGHG� WKDW� WKH� FKLHI� SUREDWLRQ� RIILFHU� RU
GLVWULFW�SDUROH�VXSHUYLVRU�LV�FRQVXOWHG����6HH�37,�*XLGHOLQH���I��IROORZLQJ�5��������

7KH�́ %ULPDJHµ�*XLGHOLQHV�HVWDEOLVK�D�VSHFLDO�HQKDQFHPHQW�DQG�DSSOLFDWLRQ�IHDWXUH
ZKHUH� WKH� SUHVHQW� RIIHQVH�ZDV� FRPPLWWHG�ZKLOH� WKH� GHIHQGDQW�ZDV� XQGHU� SDUROH� RU
SUREDWLRQ� VXSHUYLVLRQ�� �$FFRUGLQJO\�� DQG� VR� DV� WR� UHFRQFLOH� WKH� UHTXLUHPHQWV�RI� WKH
$WWRUQH\�*HQHUDO�*XLGHOLQHV�ZLWK�WKH�5XOHV�RI�&RXUW�JRYHUQLQJ�37,�DSSOLFDWLRQV��WKH
SURVHFXWRU� LQ� WKHVH� FLUFXPVWDQFHV� VKRXOG� DUJXH�� IRU� H[DPSOH�� WKDW� WKH� IDFW� WKDW� WKH



3DJH ��

SUHVHQW�RIIHQVH�ZDV�FRPPLWWHG�ZKLOH�WKH�GHIHQGDQW�ZDV�XQGHU�VXSHUYLVLRQ�LQGLFDWHV�WKDW
WKHUH�LV�D�ORZ�SUREDELOLW\�WKDW�WKH�FDXVHV�RI�WKH�GHIHQGDQW·V�FULPLQDO�EHKDYLRU�FDQ�EH
FRQWUROOHG�E\�SURSHU�WUHDWPHQW��VWDWXWRU\�FULWHULRQ������WKDW�WKH�GHIHQGDQW�ZRXOG�QRW
EH�FRQGXFLYH�WR�FKDQJH�WKURXJK�KLV�SDUWLFLSDWLRQ�LQ�VXSHUYLVRU\�WUHDWPHQW��FULWHULRQ�����
WKDW�WKH�GHIHQGDQW·V�FULPH�FRQVWLWXWHV�SDUW�RI�D�FRQWLQXLQJ�SDWWHUQ�RI�DQWLVRFLDO�EHKDYLRU
�FULWHULRQ������DQG�WKDW� WKH�GHIHQGDQW·V� UHFRUG�RI�FULPLQDO�YLRODWLRQV� �FULWHULRQ����
PLOLWDWHV� DJDLQVW� RYHUFRPLQJ� WKH� SUHVXPSWLRQ� WKDW� KLV� 37,� DSSOLFDWLRQ� VKRXOG� EH
UHMHFWHG�
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$33/,&$7,21�127(����

'HVLJQDWLRQ�RI�4XDOLW\�RI�/LIH�6SHFLDO�(QIRUFHPHQW�=RQHV
>6HH�*XLGHOLQHV��3DUW�,,����$�����S�����@

$JJUDYDWLQJ�)DFWRU���F�DSSOLHV�ZKHUH�WKH�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�RFFXUUHG
LQ�D�´4XDOLW\�RI�/LIHµ�6SHFLDO�(QIRUFHPHQW�=RQH��SURYLGHG�WKDW�WKH�FRXQW\�SURVHFXWRU
KDV�́ GHVLJQDWHG�WKH�VSHFLILF�DUHD�FRQVWLWXWLQJ�WKH�6SHFLDO�(QIRUFHPHQW�=RQH�EDVHG�XSRQ
WKH� FULWHULD� HVWDEOLVKHG� LQ� WKH� $WWRUQH\� *HQHUDO·V� 0RGHO� 4XDOLW\� RI� /LIH� 3URJUDP�
$WWRUQH\�*HQHUDO�'LUHFWLYH����������ZKLFK�ZDV�LVVXHG�RQ�2FWREHU�����������UHTXLUHG
SURVHFXWRUV�LQ�FRQVXOWDWLRQ�ZLWK�ORFDO�ODZ�HQIRUFHPHQW�RIILFLDOV�WR�LGHQWLI\�DQ\�DQG�DOO
ORFDWLRQV�ZLWKLQ� WKH� FRXQW\� MXULVGLFWLRQ�ZKHUH� FRQWUROOHG� GDQJHURXV� VXEVWDQFHV� DUH
URXWLQHO\�VROG�RXW�LQ�WKH�RSHQ���

7R�DFFRPSOLVK�WKH�GHVLJQDWLRQ�SURFHVV�IRU�SXUSRVHV�RI�WKH�́ %ULPDJHµ�*XLGHOLQHV�
SURVHFXWRUV�PXVW�SURYLGH�WKH�'LUHFWRU�RI�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH�ZLWK�D�OHWWHU
WKDW�VSHFLILFDOO\�GHVFULEHV�WKH�ERXQGDULHV�DQG�ORFDWLRQV�RI�DOO�VSHFLDO�HQIRUFHPHQW�]RQHV�
$�PDS� GHSLFWLQJ� WKHVH� ]RQHV� VKRXOG� EH� DSSHQGHG�� � 7KH� SURVHFXWRU·V� OHWWHU� VKRXOG
GHVFULEH� WKH� QDWXUH� RI� WKH� GUXJ�GLVWULEXWLRQ� SUREOHP� ZLWKLQ� HDFK� ]RQH� DQG� VKRXOG
GRFXPHQW�WKDW�WKH�GHVLJQDWLRQ�E\�WKH�FRXQW\�SURVHFXWRU�ZDV�PDGH�LQ�FRQVXOWDWLRQ�ZLWK
WKH�ORFDO�SROLFH�GHSDUWPHQW���7KH�OHWWHU�VKRXOG�DOVR�H[SODLQ�WKH�VWHSV�WKDW�ZHUH�WDNHQ�WR
VROLFLW�WKH�YLHZV�DQG�RSLQLRQV�RI�UHSUHVHQWDWLYHV�RI�WKH�FRPPXQLWLHV�DQG�QHLJKERUKRRGV
ZKHUH�WKHVH�]RQHV�DUH�ORFDWHG���)LQDOO\��WKH�OHWWHU�VKRXOG�DOVR�GRFXPHQW�WKH�VWHSV�WKDW
KDYH�EHHQ�WDNHQ�E\�WKH�FRXQW\�SURVHFXWRU�WR�SXEOLFL]H�WKH�HVWDEOLVKPHQW�DQG�ORFDWLRQ
RI�HDFK�VSHFLDO�HQIRUFHPHQW�DUHD���6HH�3DUW�,,����1��´3XEOLF�2XWUHDFKµ��RI�WKH�$WWRUQH\
*HQHUDO·V�0RGHO�4XDOLW\�RI�/LIH�3URJUDP���

7KH�0RGHO�4XDOLW\� RI� /LIH� 3URJUDP�GHYHORSHG� E\� WKH�$WWRUQH\�*HQHUDO� DQG
HQGRUVHG� E\� WKH� *RYHUQRU� LV� GHVLJQHG� WR� IRFXV� ODZ� HQIRUFHPHQW� DQG� SURVHFXWRULDO
UHVRXUFHV�DQG�DWWHQWLRQ�RQ�VSHFLILF�QHLJKERUKRRGV�DQG�ORFDWLRQV��VRPHWLPHV�UHIHUUHG�WR
DV�́ KRW�VSRWV�µ�ZKHUH�GUXJ�GLVWULEXWLRQ�LV�RSHQ�DQG�QRWRULRXV���$FFRUGLQJO\��SURVHFXWRUV
DUH�QRW�DXWKRUL]HG�SXUVXDQW�WR�WKH�´%ULPDJHµ�*XLGHOLQHV�WR�GHVLJQDWH�DQ�HQWLUH�FRXQW\
RU�PXQLFLSDO�MXULVGLFWLRQ���

3URVHFXWRUV�PD\�GHVLJQDWH�QHZ�VSHFLDO�HQIRUFHPHQW�]RQHV��RU�PDNH�UHYLVLRQV�WR
WKH�ERXQGDULHV�RI�SUHYLRXVO\�GHVLJQDWHG�]RQHV��DV�FLUFXPVWDQFHV�ZDUUDQW��SURYLGHG�WKDW
QRWLFH� LV� JLYHQ� WR� WKH�'LUHFWRU� RI� WKH�'LYLVLRQ� RI�&ULPLQDO� -XVWLFH� SXUVXDQW� WR� WKH
´%ULPDJHµ�*XLGHOLQHV�DQG�WKLV�$SSOLFDWLRQ�1RWH���



�� ,VVXHG -XQH �� �����

3DJH ��

$33/,&$7,21�127(������

'HWHUPLQDWLRQ�RI�'UXJ�)UHH�3DUN��3XEOLF�+RXVLQJ��DQG�3XEOLF�%XLOGLQJ�=RQHV
>6HH�*XLGHOLQHV��3DUW�9,,����$�����S�����@

$JJUDYDWLQJ�)DFWRU���E�DSSOLHV�ZKHUH�WKH�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�RFFXUUHG
LQ�D�GUXJ�IUHH�SDUN��SXEOLF�KRXVLQJ��RU�SXEOLF�EXLOGLQJ�]RQH� LQ�YLRODWLRQ�RI�1�-�6�$�
�&���������ZKLFK�WRRN�HIIHFW�RQ�-DQXDU\�����������$�TXHVWLRQ�KDV�DULVHQ�KRZ�SURVHFXWRUV
ZLOO�EH�H[SHFWHG�WR�DFFRXQW�IRU�WKLV�DJJUDYDWLQJ�IDFWRU�ZKHUH��IRU�ZKDWHYHU�UHDVRQV��PDSV
GHSLFWLQJ�WKH�ORFDWLRQ�DQG�ERXQGDULHV�RI�WKHVH�VSHFLDOO\�SURWHFWHG�DUHDV�KDYH�QRW�EHHQ
GHYHORSHG�DQG�DSSURYHG�E\�ORFDO�RU�FRXQW\�RUGLQDQFHV�SXUVXDQW�WR�WKH�SURYLVLRQV�RI
1�-�6�$���&����������

7KH� *XLGHOLQHV� UHFRJQL]H� WKH� SUDFWLFDO� QHHG� IRU� SUH�LQGLFWPHQW� SURJUDPV� WR
HPSKDVL]H�WKH�VZLIW�GLVSRVLWLRQ�RI�FDVHV���7KHVH�SUH�LQGLFWPHQW�RIIHUV�DUH�XVXDOO\�EDVHG
XSRQ�WKH�OLPLWHG�LQIRUPDWLRQ�WKDW�LV�W\SLFDOO\�DYDLODEOH�WR�D�FRXQW\�SURVHFXWRU�DW�WKDW
SRLQW��ZKLFK�LQIRUPDWLRQ�DSSHDUV�LQ�WKH�LQLWLDO�SROLFH�UHSRUW�DQG�D�´UDSµ�VKHHW���7KH
*XLGHOLQHV�DUH�QRW�GHVLJQHG�LQ�DQ\�ZD\�WR�LPSHGH�WKH�RUGHUO\�GLVSRVLWLRQ�RI�FDVHV�RU�WR
UHTXLUH�SURVHFXWRUV�WR�FRQGXFW�VXSSOHPHQWDO�LQYHVWLJDWLRQV�WR�REWDLQ�LQIRUPDWLRQ�WKDW
LV�QRW�UHDGLO\�DYDLODEOH�LQ�WKH�FDVH�ILOH���5DWKHU��SURVHFXWRUV�DUH�H[SUHVVO\�SHUPLWWHG�XQGHU
WKH�*XLGHOLQHV�WR�WHQGHU�SOHD�RIIHUV�EDVHG�XSRQ�D�JRRG�IDLWK�DVVHVVPHQW�RI�WKH�IDFWV�DQG
FLUFXPVWDQFHV�WKHQ�NQRZQ�WR�WKH�SURVHFXWRU���7KH�*XLGHOLQHV�DOVR�SHUPLW�D�SURVHFXWRU
WR�LQGLFDWH�WKDW�WKHUH�DUH�LQVXIILFLHQW�IDFWV�DYDLODEOH�WR�GHWHUPLQH�WKH�DSSOLFDELOLW\�RI�D
JLYHQ� IDFW� RU� FLUFXPVWDQFH�� LQ�ZKLFK� HYHQW� WKDW� IDFW� RU� FLUFXPVWDQFH�ZRXOG� QRW� EH
LQFOXGHG�LQ�WKH�GHWHUPLQDWLRQ�RI�WKH�DSSURSULDWH�SOHD�RIIHU���6HH�*XLGHOLQHV��3DUW�,,���
%��DW�S������,W�VKRXOG�DOVR�EH�QRWHG�WKDW�WKH�*XLGHOLQHV�VSHOO�RXW�WKH�SURFHGXUHV�WR�EH
XVHG�E\�SURVHFXWRUV�IRU�ZLWKGUDZLQJ�DQG�UHSODFLQJ�SOHD�RIIHUV�ZKHUH�QHZ�LQIRUPDWLRQ
EHFRPHV�DYDLODEOH�WKDW�ZRXOG�OHDG�WR�D�GLIIHUHQW�SOHD�RIIHU�XQGHU�WKH�*XLGHOLQHV�WKDQ�WKH
RQH�SUHYLRXVO\�WHQGHUHG���6HH�*XLGHOLQHV��3DUW�,,����-�

$FFRUGLQJO\��SURVHFXWRUV�DUH�QRW�UHTXLUHG�WR�GHOD\�WKH�SUH�LQGLFWPHQW�GLVSRVLWLRQ
RI�D�FDVH�E\�LQLWLDWLQJ�D�VXSSOHPHQWDO�LQYHVWLJDWLRQ�WR�GHWHUPLQH�ZKHWKHU�WKH�RIIHQVH
RFFXUUHG�LQ�D�SXEOLF�SDUN��SXEOLF�KRXVLQJ��RU�SXEOLF�EXLOGLQJ�]RQH�ZKHUH�WKH�MXULVGLFWLRQ
LQ�ZKLFK�WKH�RIIHQVH�ZDV�FRPPLWWHG�KDV�QRW�SURGXFHG�DQ�DSSURYHG�PDS�GHSLFWLQJ�WKH
ORFDWLRQ�DQG�ERXQGDULHV�RI�DQ\�VXFK�]RQHV���,W�LV�H[SHFWHG�WKDW�D�SURVHFXWRU·V�DELOLW\�WR
HIILFLHQWO\��GHWHUPLQH�WKH�DSSOLFDELOLW\�RI�WKLV�DJJUDYDWLQJ�IDFWRU�ZLOO�EH�JUHDWO\�IDFLOLWDWHG
E\�WKH�HYHQWXDO�FUHDWLRQ�RI�WKHVH�PDSV�DQG�WKHLU�DSSURYDO�E\�ORFDO�RU�FRXQW\�RUGLQDQFH�
DQG� SURVHFXWRUV� DUH� WKHUHIRUH� VWURQJO\� HQFRXUDJHG� WR� ZRUN� ZLWK� ORFDO� DQG� FRXQW\
HQJLQHHUV�DQG�JRYHUQLQJ�ERGLHV�WR�GHYHORS�WKHVH�PDSV�DV�TXLFNO\�DV�SRVVLEOH���

,W�VKRXOG�DOVR�EH�QRWHG�WKDW�1�-�6�$���&��������PDNHV�FOHDU�WKDW�WKLV�QHZ�VHFRQG�
GHJUHH�RIIHQVH�FDQ�EH�SURYHG�E\�RWKHU�PHDQV���$FFRUGLQJO\��LI�D�GHIHQGDQW�ZHUH�WR�UHMHFW
D�SUH�LQGLFWPHQW�SOHD�RIIHU�DQG�WKH�FDVH�ZHUH�WR�EH�ERXQG�RYHU�WR�JUDQG�MXU\��LW�PLJKW
EH� DSSURSULDWH� DW� WKDW� VWDJH� LQ� WKH� SURFHHGLQJV� IRU� WKH� SURVHFXWRU� WR� LQLWLDWH� D



3DJH ��

VXSSOHPHQWDO�LQYHVWLJDWLRQ�WR�GHWHUPLQH�FRQFOXVLYHO\�ZKHWKHU�WKH�RIIHQVH�RFFXUUHG�LQ
VXFK�D�]RQH�� �7KLV�DSSURDFK� LV�FRQVLVWHQW�ZLWK� WKH�JHQHUDO� WKHPH�HVWDEOLVKHG� LQ�WKH
*XLGHOLQHV�WKDW�GHIHQGDQWV�VKRXOG�EH�SODFHG�RQ�FOHDU�QRWLFH�WKDW�DXWKRUL]HG�SOHD�RIIHUV
EHFRPH�PRUH�VWHUQ�DV�WKH�FDVH�SURFHHGV�WKURXJK�WKH�FULPLQDO�MXVWLFH�V\VWHP��ERWK�DV�D
UHVXOW� RI� WKH� IRUPDO� JUDGXDWHG� SOHD� V\VWHP� HVWDEOLVKHG� LQ� WKH� *XLGHOLQHV� DQG� DV� D
FRQVHTXHQFH�RI�WKH�DGGLWLRQDO�LQIRUPDWLRQ�WKDW�D�FRXQW\�SURVHFXWRU�LV�OLNHO\�WR�REWDLQ
GXULQJ�WKH�FRXUVH�RI�SUHSDULQJ�WKH�FDVH�IRU�SUHVHQWDWLRQ�WR�D�JUDQG�MXU\�RU�IRU�WULDO���
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1R�6XSHUYLVRU\�$SSURYDO�5HTXLUHG�
WR�(IIHFW�D�'RZQZDUG�$GMXVWPHQW�IRU�7ULDO�3URRI��,VVXHV

>6HH�*XLGHOLQHV��3DUW�9,,,��S�����@

$�SURVHFXWRU�LV�DXWKRUL]HG�E\�3DUW�9,,,�RI�WKH�*XLGHOLQHV�WR�WHQGHU�D�SOHD�RIIHU
EHORZ� WKH� RIIHU� RWKHUZLVH� SUHVFULEHG� E\� DVVHVVLQJ� WKH� SURRIV� DYDLODEOH� WR� VXVWDLQ� D
FRQYLFWLRQ���$�TXHVWLRQ�KDV�DULVHQ�ZKHWKHU�WKLV�´GRZQZDUG�DGMXVWPHQWµ�UHTXLUHV�WKH
DSSURYDO�RI�D�GHVLJQDWHG�VHQLRU�DVVLVWDQW�SURVHFXWRU���8QOLNH�WKH�́ GRZQZDUG�GHSDUWXUHµ
IRU�VXEVWDQWLDO�FRRSHUDWLRQ�XQGHU�3DUW�;��ZKLFK�UHTXLUHV�WKH�DSSURYDO�RI�D�GHVLJQDWHG
DVVLVWDQW�SURVHFXWRU�RU�GHSXW\�RU�DVVLVWDQW�DWWRUQH\�JHQHUDO�ZKR�LV�DXWKRUL]HG�LQ�ZULWLQJ
E\�WKH�FRXQW\�SURVHFXWRU�RU�'LUHFWRU�RI�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH�WR�DSSURYH�VXFK
WUXH� ´GHSDUWXUHV�µ� DQ\� DVVLVWDQW� SURVHFXWRU�� RU� GHSXW\� DWWRUQH\� JHQHUDO� LQ� FDVHV
SURVHFXWHG�E\�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH��LV�DXWKRUL]HG�WR�PDNH�WKH�GRZQZDUG
DGMXVWPHQW�EDVHG�XSRQ�WULDO�SURRI�LVVXHV���%\�HVWDEOLVKLQJ�GHILQLWLYH�OLPLWV�RQ�WKH�H[WHQW
WR�ZKLFK�WKLV�GRZQZDUG�DGMXVWPHQW�FDQ�DIIHFW�DQ�DXWKRUL]HG�SOHD�RIIHU��WKH�*XLGHOLQHV
HVWDEOLVK�DQ�DSSURSULDWH�VDIHJXDUG�WR�SUHYHQW�XQZDUUDQWHG�GLVSDULW\��WKXV�REYLDWLQJ�WKH
QHHG�WR�UHVWULFW�WKH�QXPEHU�RI�DVVLVWDQW�SURVHFXWRUV�ZKR�DUH�DXWKRUL]HG�WR�PDNH�WKHVH
NLQGV�RI�FDVH�VSHFLILF�HYDOXDWLRQV���&RXQW\�SURVHFXWRUV�PD\��RI�FRXUVH��HVWDEOLVK�WKHLU
RZQ�LQWHUQDO�VXSHUYLVRU\�DQG�DSSURYDO�SURFHGXUHV��EXW�VXFK�SURFHGXUHV�DUH�QRW�UHTXLUHG
E\�WKH�´%ULPDJHµ�*XLGHOLQHV�
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3URKLELWLRQ�RQ�´'RXEOH�&RXQWLQJµ�
WKH�:HDSRQV�,QYROYHPHQW��6SHFLDO�2IIHQVH�&KDUDFWHULVWLF�

:KHQ�D�'HIHQGDQW�$OVR�3OHDGV�*XLOW\�WR�D�9LRODWLRQ�RI�1�-�6�$���&�������
>6HH�*XLGHOLQHV��3DUW�,9����$�����S�����@

��������������������������������������������������������������������
2Q�-XQH�����������*RYHUQRU�:KLWPDQ�VLJQHG�3�/��������F������HVWDEOLVKLQJ�WKUHH

QHZ�RIIHQVHV�DOORFDWHG�WR�1�-�6�$���&��������WKDW�DUH�GHVLJQHG�WR�SURYLGH�HQKDQFHG
SXQLVKPHQW�IRU�GUXJ�GHDOHUV�ZKR�FKRRVH�WR�FDUU\�RU�XVH�ZHDSRQV���6SHFLILFDOO\��WKH�QHZ
ODZ�PDNHV�LW�D�FULPH�IRU�D�SHUVRQ�ZKLOH�LQ�WKH�FRXUVH�RI�FRPPLWWLQJ�D�GUXJ�GLVWULEXWLRQ�
W\SH�RIIHQVH�WR���D��SRVVHVV�D�ILUHDUP���E��SRVVHVV�D�QRQ�ILUHDUP�ZHDSRQ�ZLWK�WKH�SXUSRVH
WR�XVH�VXFK�ZHDSRQ�XQODZIXOO\�DJDLQVW�WKH�SHUVRQ�RU�SURSHUW\�RI�DQRWKHU��RU����SRVVHVV
D�QRQ�ILUHDUP�ZHDSRQ�XQGHU�FHUWDLQ�FLUFXPVWDQFHV�QRW�PDQLIHVWO\�DSSURSULDWH�IRU�VXFK
ODZIXO�XVHV�DV�WKH�ZHDSRQ�PD\�KDYH���7KH�QHZ�RIIHQVHV�DUH�QRW�VXEMHFW�WR�WKH�H[HPSWLRQ
VHW�IRUWK�LQ�1�-�6�$���&�����H��ZKLFK�JHQHUDOO\�SHUPLWV�SHUVRQV�WR�SRVVHVV�ILUHDUPV�LQ
WKHLU�RZQ�UHVLGHQFHV�RU�SODFHV�RI�EXVLQHVV���7KDW�H[HPSWLRQ�DSSOLHV�RQO\�WR�WKH�RIIHQVHV
FRGLILHG�LQ�VXEVHFWLRQV�E��F��DQG�G�RI�1�-�6�$���&��������$FFRUGLQJO\��WKH�/HJLVODWXUH�E\
DGRSWLRQ�RI�WKH�QHZ�ODZ�KDV�PDGH�FOHDU�WKDW�GUXJ�GHDOHUV�KDYH�QR�OHJDO�ULJKW�WR�SRVVHVV
ILUHDUPV�DW�DQ\�ORFDWLRQ�

2I� VSHFLDO� QRWH�� WKH� QHZ� ZHDSRQV� ODZ� SURYLGHV� WKDW� QRWZLWKVWDQGLQJ� WKH
SURYLVLRQV�RI�1�-�6�$���&������RU�DQ\�RWKHU�ODZ��WKH�VHQWHQFH�LPSRVHG�XSRQ�YLRODWLRQ
RI�RQH�RI�WKH�QHZ�ZHDSRQV�RIIHQVHV�VKDOO�EH�RUGHUHG�WR�EH�VHUYHG�FRQVHFXWLYHO\�WR�WKH
VHQWHQFH�LPSRVHG�RQ�D�FRQYLFWLRQ�IRU�YLRODWLRQ�RI�FHUWDLQ�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVHV
LQ�&KDSWHU����RU�D�FRQVSLUDF\�RU�DWWHPSW�WR�FRPPLW�WKHVH�GUXJ�RIIHQVHV���8QGHU�WKLV
VWDWXWRU\� VFKHPH�� QHLWKHU� D� FRXUW� QRU� D� SURVHFXWRU� KDV� WKH� DXWKRULW\� WR� ZDLYH� WKH
PDQGDWRU\�FRQVHFXWLYH�VHQWHQFLQJ�IHDWXUH���&RPSDUH�1�-�6�$���&���������VSHOOLQJ�RXW
WKH�SURFHGXUHV�ZKHUHE\�D�SURVHFXWRU�LV�DXWKRUL]HG�WR�PDNH�DSSOLFDWLRQ�WR�WKH�DVVLJQPHQW
MXGJH�WR�ZDLYH�LPSRVLWLRQ�RI�WKH�PDQGDWRU\�VHQWHQFH�XQGHU�WKH�*UDYHV·�$FW���

0DQ\�RI�WKH�IDFWXDO�FLUFXPVWDQFHV�FRYHUHG�XQGHU�WKH�QHZ�ZHDSRQV�ODZ�DUH�DOUHDG\
DGGUHVVHG� LQ�WKH�$WWRUQH\�*HQHUDO�*XLGHOLQHV� IRU�1HJRWLDWLQJ�&DVHV�8QGHU�1�-�6�$�
�&������� �´%ULPDJH� *XLGHOLQHVµ��� � 7KH� %ULPDJH� *XLGHOLQHV� UHTXLUH� SURVHFXWRUV� WR
DFFRXQW� IRU� FHUWDLQ� DVSHFWV� RI� WKH� GHIHQGDQW·V� ´UHOHYDQW� FRQGXFWµ� WKDW� EHDU� RQ
FXOSDELOLW\���6SHFLILFDOO\��WKH�*XLGHOLQHV�GHILQH�D�´VSHFLDO�RIIHQVH�FKDUDFWHULVWLFµ�ZKHUH
WKH�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�́ LQYROYHV�ZHDSRQV�µ��6HH�3DUW�,9����$����DW�S������7KLV
RIIHQVH�FKDUDFWHULVWLF��LQ�WXUQ��LV�XVHG�WR�GHWHUPLQH�WKH�DSSOLFDEOH�URZ�WR�EH�XVHG�LQ�WKH
DSSURSULDWH�7DEOH�RI�$XWKRUL]HG�'LVSRVLWLRQV�� �7KH�SUDFWLFDO� HIIHFW� RI� DSSO\LQJ� WKLV
VSHFLDO�RIIHQVH�FKDUDFWHULVWLF�LV�WR�DGG�VL[�PRQWKV�RI�SDUROH�LQHOLJLELOLW\�WR�WKH�DXWKRUL]HG
GLVSRVLWLRQ�RI�WKH�GUXJ�RIIHQVH���
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7KH� ´%ULPDJHµ� *XLGHOLQHV� DSSO\� RQO\� WR� WKH� QHJRWLDWHG� GLVSRVLWLRQ� RI� GUXJ
GLVWULEXWLRQ�W\SH�FKDUJHV�WKDW�DUH�VXEMHFW�WR�D�ZDLYDEOH�PDQGDWRU\�PLQLPXP�WHUP�RI
LPSULVRQPHQW�DQG�SDUROH�LQHOLJLELOLW\�SXUVXDQW�WR�1�-�6�$���&��������DQG�QRWKLQJ�LQ
WKRVH�*XLGHOLQHV� VKRXOG� EH� FRQVWUXHG� WR� UHTXLUH�� RU� WR� SUHFOXGH�� D� SURVHFXWRU� IURP
´SDFNDJLQJµ�DQ\�VXFK�GUXJ�GLVWULEXWLRQ�W\SH�FKDUJH�V��ZLWK�QRQ�&KDSWHU����FKDUJHV�LQ
D�VLQJOH�SOHD�RIIHU���6HH�*XLGHOLQHV��3DUW�,,����0��DW�S��������,W�LV�RIWHQ�GHVLUDEOH�WR�UHVROYH
DOO� SHQGLQJ� FKDUJHV� DJDLQVW� D� GHIHQGDQW� LQ� D� VLQJOH� ´SDFNDJHµ� GLVSRVLWLRQ� VR� DV� WR
FRQVHUYH�OLPLWHG�MXGLFLDO�DQG�SURVHFXWRULDO�UHVRXUFHV����

1RWZLWKVWDQGLQJ�WKH�IRUHJRLQJ��DQG�LQ�RUGHU�WR�DYRLG�WKH�LPSHUPLVVLEOH�´GRXEOH
FRXQWLQJµ�RI�WKH�ZHDSRQV� LQYROYHPHQW�DJJUDYDWLQJ�FLUFXPVWDQFH��ZKHUH�D�GHIHQGDQW
SOHDGV�JXLOW\�WR�D�GUXJ�GLVWULEXWLRQ�W\SH�FKDUJH�XQGHU�WKH�´%ULPDJHµ�*XLGHOLQHV��L�H���D
FRXQW� VXEMHFW� WR� WKH� SURYLVLRQV� RI� 1�-�6�$�� �&�������� DQG� DOVR� SOHDGV� JXLOW\� WR� D
YLRODWLRQ�RI�DQ�RIIHQVH�GHILQHG�DW�1�-�6�$���&��������LQYROYLQJ�WKH�VDPH�WUDQVDFWLRQ�RU
HSLVRGH�DV�WKH�GUXJ�GLVWULEXWLRQ�FKDUJH��WKH�SURVHFXWRU�VKDOO�QRW�DFFRXQW�IRU�WKH�VSHFLDO
RIIHQVH�FKDUDFWHULVWLF�RI�ZHDSRQV�LQYROYHPHQW�LQ�GHWHUPLQLQJ�WKH�DSSURSULDWH�URZ�WR�EH
XVHG� LQ� FDOFXODWLQJ� WKH� DXWKRUL]HG� SOHD� RIIHU� IRU� WKH� GUXJ� GLVWULEXWLRQ�W\SH� FKDUJH�
:KHUH��LQ�FRQWUDVW��WKH�SURVHFXWRU�DJUHHV�DV�SDUW�RI�D�SDFNDJH�GLVSRVLWLRQ�WR�PRYH�WR
GLVPLVV�WKH�1�-�6�$���&��������ZHDSRQV�FKDUJH��WKHQ�WKH�VSHFLDO�RIIHQVH�FKDUDFWHULVWLF
RI� ZHDSRQV� LQYROYHPHQW� PXVW� EH� DFFRXQWHG� IRU� LQ� GHWHUPLQLQJ� WKH� DXWKRUL]HG
GLVSRVLWLRQ�RI�WKH�GUXJ�GLVWULEXWLRQ�W\SH�FKDUJH���1RWKLQJ�KHUHLQ�VKDOO�EH�FRQVWUXHG�WR
DXWKRUL]H�D�SURVHFXWRU�WR�GLVPLVV�D�GUXJ�GLVWULEXWLRQ�W\SH�FKDUJH�VXEMHFW�WR�1�-�6�$�
�&�������LQ�H[FKDQJH�IRU�WKH�GHIHQGDQW·V�DJUHHPHQW�WR�SOHDG�JXLOW\�WR�D�YLRODWLRQ�RI
1�-�6�$���&��������

3URVHFXWRUV� DUH� UHPLQGHG� WKDW� LI� D� GHIHQGDQW� LV� FRQYLFWHG� RI� ERWK� D� GUXJ
GLVWULEXWLRQ�W\SH� RIIHQVH� DQG� RQH� RI� WKH� QHZ�ZHDSRQV� RIIHQVHV� GHILQHG� DW�1�-�6�$�
�&���������WKH�FRXUW�PXVW�LPSRVH�FRQVHFXWLYH�VHQWHQFHV���$V�QRWHG�DERYH��D�SURVHFXWRU
KDV� QR� GLVFUHWLRQ� XQGHU� WKH� VWDWXWRU\� VFKHPH� WR� ZDLYH� WKH�PDQGDWRU\� FRQVHFXWLYH
IHDWXUH�� DQG� LI� WKH� FRXUW� IRU� DQ\� UHDVRQ� IDLOV� WR� LPSRVH� FRQVHFXWLYH� VHQWHQFHV�� WKH
SURVHFXWRU�PXVW�QRWLI\�WKH�'LUHFWRU�RI�WKH�'LYLVLRQ�RI�&ULPLQDO�-XVWLFH�DQG�DSSHDO�DQ\
VXFK�LOOHJDO�VHQWHQFH���

,Q� RUGHU� WR� HQVXUH� XQLIRUPLW\� LQ� UHVSRQGLQJ� WR� OHJDO� LVVXHV�� LI� D� GHIHQGDQW
FKDOOHQJHV� WKH� FRQVWLWXWLRQDOLW\�RI�1�-�6�$���&��������RU� WKH� LPSOHPHQWDWLRQ�RI� WKH
SURYLVLRQV�RI�WKLV�$SSOLFDWLRQ�1RWH��WKH�SURVHFXWLQJ�DJHQF\�VKDOO�LPPHGLDWHO\�QRWLI\�WKH
'LYLVLRQ�RI�&ULPLQDO�-XVWLFH���6HH������RI�$WWRUQH\�*HQHUDO�'LUHFWLYH��������
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([WHQGHG�7HUP�(OLJLELOLW\�$SSOLHV�
:LWKRXW�5HJDUG�WR�WKH��5HPRWHQHVV��RI�WKH�3ULRU�'UXJ�'LVWULEXWLRQ�7\SH�&RQYLFWLRQ�

>6HH�*XLGHOLQHV��3DUW�9��S�����@

$�TXHVWLRQ�KDV�DULVHQ�ZKHWKHU�D�GHIHQGDQW� LV� VXEMHFW� WR�DQ�H[WHQGHG� WHUP�RI
LPSULVRQPHQW�DQG�SDUROH�LQHOLJLELOLW\�SXUVXDQW�WR�1�-�6�$���&�����I�LI�KH�RU�VKH�ZDV
SUHYLRXVO\�FRQYLFWHG�RI�D�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�ZKHUH�PRUH�WKDQ�WHQ�\HDUV�KDV
SDVVHG� VLQFH� WKH� VHQWHQFH� LPSRVHG�RQ� WKH� HDUOLHU� FRQYLFWLRQ�ZDV� FRPSOHWHO\� VHUYHG�
1RWKLQJ�LQ�WKH�´%ULPDJHµ�*XLGHOLQHV�VKRXOG�EH�FRQVWUXHG�WR�H[HPSW�D�GHIHQGDQW�IURP
H[WHQGHG�WHUP�HOLJLELOLW\�RQ�WKH�JURXQGV�WKDW�WKH�SULRU�GUXJ�GLVWULEXWLRQ�W\SH�FRQYLFWLRQ
LV�UHPRWH� LQ�WLPH�� �$FFRUGLQJO\�� LQ�GHWHUPLQLQJ�DQ�DXWKRUL]HG�GLVSRVLWLRQ�XQGHU�WKH
´%ULPDJHµ� *XLGHOLQHV�� D� GHIHQGDQW� ZKR� KDV� SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� D� GUXJ
GLVWULEXWLRQ�W\SH�RIIHQVH�PXVW�EH�FODVVLILHG�XQGHU�&ULPLQDO�+LVWRU\�&DWHJRU\�,9�RU�9�
UHJDUGOHVV� RI� KRZ� PXFK� WLPH� KDV� HODSVHG� VLQFH� WKH� SULRU� GUXJ� GLVWULEXWLRQ�W\SH
FRQYLFWLRQ�

7KH� FRQIXVLRQ� RQ� WKLV� LVVXH� LV� WKH� UHVXOW� RI� WKH� VWDWHPHQW� RQ� S�� ��� RI� WKH
*XLGHOLQHV�WKDW�SURYLGHV�

7KH� SURVHFXWRU� VKDOO� QRW� FRXQW� SULRU� FRQYLFWLRQV� RU� DGMXGLFDWLRQV� RI
GHOLQTXHQF\� WKDW� KDYH� EHHQ� H[SXQJHG�� QRU� VKDOO� FRQYLFWLRQV� RU
DGMXGLFDWLRQV�RI�GHOLQTXHQF\�EH�LQFOXGHG�LI�WHQ�RU�PRUH�\HDUV�KDV�SDVVHG
VLQFH�WKH�VHQWHQFH�RU�GLVSRVLWLRQ�ZDV�LPSRVHG��RU�VLQFH�WKH�GHIHQGDQW�ZDV
UHOHDVHG�IURP�FRQILQHPHQW��ZKLFKHYHU�LV�ODWHU��SURYLGHG�WKDW�WKH�GHIHQGDQW
ZDV�QRW�VXEVHTXHQWO\�FRQYLFWHG�RI�DQ�RIIHQVH�

7KLV�SURYLVLRQ�RI� WKH�´%ULPDJHµ�*XLGHOLQHV�DSSOLHV�RQO\� WR� WKH�FDOFXODWLRQ�RI
FULPLQDO�KLVWRU\�SRLQWV��DQG�QRW�WR�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�GHIHQGDQW�LV�HOLJLEOH�IRU
DQ�H[WHQGHG�WHUP�RI�LPSULVRQPHQW�RU�SDUROH�LQHOLJLELOLW\�SXUVXDQW�WR�1�-�6�$���&�����I�
7KDW�VWDWXWH�XQDPELJXRXVO\�SURYLGHV�LQ�SHUWLQHQW�SDUW�WKDW�

)RU�WKH�SXUSRVH�RI�WKLV�VXEVHFWLRQ��D�SUHYLRXV�FRQYLFWLRQ�H[LVWV�ZKHUH�WKH
DFWRU�KDV�DW�DQ\�WLPH�EHHQ�FRQYLFWHG�XQGHU�FKDSWHU����RI�WKLV�WLWOH�RU�7LWOH
��� RI� WKH�5HYLVHG�6WDWXWHV� RU� XQGHU� DQ\� VLPLODU� VWDWXWH� RI� WKH�8QLWHG
6WDWHV��WKLV�6WDWH��RU�DQ\�RWKHU�VWDWH�IRU�DQ�RIIHQVH�WKDW�LV�VXEVWDQWLDOO\
HTXLYDOHQW�WR�1�-�6���&�������1�-�6���&�������1�-�6���&�������1�-�6���&����
���RU�VHFWLRQ���RI�3�/��������F�������&���&�������
>HPSKDVLV�DGGHG@

,W�LV�FOHDU�IURP�WKH�WH[W�RI�WKLV�VWDWXWH�WKDW�WKH�/HJLVODWXUH�FUHDWHG�QR�H[FHSWLRQ
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IRU� �UHPRWH��SULRU� FRQYLFWLRQV�� �7KH�HQKDQFHG� VHQWHQFLQJ� VFKHPH� IRU� UHFLGLYLVW�GUXJ
GLVWULEXWRUV�LV�PDUNHGO\�GLIIHUHQW�IURP�WKH�RQH�HVWDEOLVKHG�LQ�WKH��7KUHH�6WULNHV��VWDWXWH�
1�-�6�$���&���������ZKHUH�WKH�/HJLVODWXUH�H[SUHVVO\�VWDWHG�WKDW�

7KH�SURYLVLRQV�RI�WKLV�VHFWLRQ�VKDOO�QRW�DSSO\�XQOHVV�WKH�SULRU�FRQYLFWLRQV
DUH�IRU�FULPHV�FRPPLWWHG�RQ�VHSDUDWH�RFFDVLRQV�DQG�XQOHVV�WKH�FULPH�IRU
ZKLFK�WKH�GHIHQGDQW�LV�EHLQJ�VHQWHQFHG�ZDV�FRPPLWWHG�ZLWKLQ�HLWKHU���
\HDUV� RI� WKH� GDWH� RI� WKH� GHIHQGDQW·V� ODVW� UHOHDVH� IURP� FRQILQHPHQW� IRU
FRPPLVVLRQ�RI�DQ\�FULPH�RU�ZLWKLQ����\HDUV�RI�WKH�GDWH�RI�WKH�FRPPLVVLRQ
RI� WKH�PRVW� UHFHQW� RI� WKH� FULPHV� IRU� ZKLFK� WKH� GHIHQGDQW� KDV� D� SULRU
FRQYLFWLRQ�
>1�-�6�$���&�������F�@

,W�LV�WKXV�FOHDU�WKDW�WKH�/HJLVODWXUH�LV�DZDUH�RI�WKH�LVVXH�RI�UHPRWHQHVV�DQG�NQRZV
KRZ� WR� H[HPSW� UHPRWH� SULRU� FRQYLFWLRQV� IURP� WKH� DPELW� RI� D�PDQGDWRU\� HQKDQFHG
VHQWHQFLQJ�VWDWXWH���,W�PXVW�WKHUHIRUH�EH�DVVXPHG�WKDW�WKH�LQWHQW�LQ�1�-�6�$���&�����I
LV� WR� LQYRNH� WKH�PDQGDWRU\� H[WHQGHG� WHUP� RQ� WKH� EDVLV� RI� D� SULRU� GUXJ� FRQYLFWLRQ
LPSRVHG��DW�DQ\�WLPH����

1RU�GRHV�$WWRUQH\�*HQHUDO�'LUHFWLYH��������UHFRJQL]H�RU�SXUSRUW�WR�FUHDWH�DQ
H[HPSWLRQ�IRU�WHPSRUDOO\�UHPRWH�SULRU�GUXJ�FRQYLFWLRQV���7KDW�'LUHFWLYH�UHTXLUHV�WKH
SURVHFXWRU�WR�DSSO\�IRU�DQ�H[WHQGHG�WHUP�RI�LPSULVRQPHQW�SXUVXDQW�WR�1�-�6�$���&�����I
XQOHVV� WKHUH� LV�D�EDVLV� IRU�ZDLYLQJ�DQ�H[WHQGHG�WHUP�SXUVXDQW�WR���&�RI���,9�RI� WKH
'LUHFWLYH���3DUDJUDSK�&��LQ�WXUQ��VHWV�IRUWK��WKH�RQO\�JURXQGV�IRU�ZDLYLQJ�DQ�H[WHQGHG
WHUP�RI�LPSULVRQPHQW�SXUVXDQW�WR�1�-�6�$���&�����I����1RQH�RI�WKH�HQXPHUDWHG�JURXQGV
IRU�ZDLYLQJ�DQ�H[WHQGHG�WHUP�DFFRXQW�IRU�WKH�UHPRWHQHVV�RI�WKH�SULRU�GUXJ�FRQYLFWLRQ��
$FFRUGLQJO\��XQGHU�$WWRUQH\�*HQHUDO�'LUHFWLYH��������DQG�WKH�´%ULPDJHµ�*XLGHOLQHV�
WKH�GDWH�RI�WKH�SULRU�GUXJ�GLVWULEXWLRQ�W\SH�FRQYLFWLRQ�LV�LUUHOHYDQW�WR�D�GHWHUPLQDWLRQ
WKDW�WKH�GHIHQGDQW�LV�VXEMHFW�WR�DQ�H[WHQGHG�WHUP�DQG�PXVW�EH�FODVVLILHG�DV�D�&ULPLQDO
+LVWRU\�&DWHJRU\�,9�RU�9�RIIHQGHU�IRU�SXUSRVHV�RI�GHWHUPLQLQJ�WKH�DSSURSULDWH��FHOO��LQ
WKH�7DEOH�RI�$XWKRUL]HG�'LVSRVLWLRQ�
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$XWRPDWLF�(VFDODWLRQ�WR�´)LQDO�3RVW�,QGLFWPHQW�2IIHUµ�
:KHQ�D�&RXUW�&RQYHQHV�D�3UH�,QGLFWPHQW�6XSSUHVVLRQ�+HDULQJ�

>6HH�*XLGHOLQHV��3DUW�,,�(��SS�������@

$�TXHVWLRQ�KDV�DULVHQ�DV�WR�WKH�DSSURSULDWH�SOHD�RIIHU�WKDW�VKRXOG�EH�WHQGHUHG
XQGHU� WKH� JUDGXDWHG� SOHD� V\VWHP� HVWDEOLVKHG� LQ� WKH� $WWRUQH\� *HQHUDO·V� ´%ULPDJHµ
*XLGHOLQHV�LQ�WKH�HYHQW�WKDW�D�FRXUW�FRQYHQHV�D�KHDULQJ�XQGHU�5��������G��DQG�������H�
WR�GHFLGH�D�PRWLRQ�WR�VXSSUHVV�HYLGHQFH�EHIRUH�DQ�LQGLFWPHQW�KDV�EHHQ�UHWXUQHG���,Q
VXFK�HYHQW��WKH�SURVHFXWRU�PXVW�LPPHGLDWHO\�ZLWKGUDZ�DQ\�RXWVWDQGLQJ�SUH�LQGLFWPHQW
SOHD�RIIHU�DQG�PXVW�WHQGHU�LQ�LWV�SODFH�D�́ ILQDOµ�SRVW�LQGLFWPHQW�RIIHU�FDOFXODWHG�SXUVXDQW
WR�WKH�*XLGHOLQHV��HYHQ�WKRXJK�WKH�GHIHQGDQW�KDV�QRW�\HW�EHHQ�LQGLFWHG���

7KH� $WWRUQH\� *HQHUDO·V� ´%ULPDJHµ� *XLGHOLQHV�� OLNH� WKH� )HGHUDO� 6HQWHQFLQJ
*XLGHOLQHV�RQ�ZKLFK�WKH\�DUH�EDVHG��DUH�GHVLJQHG�WR�SURYLGH�D�SUDFWLFDO�LQFHQWLYH�IRU
JXLOW\�GHIHQGDQWV�WR�SOHDG�JXLOW\�EHIRUH�VLJQLILFDQW�MXGLFLDO�DQG�SURVHFXWLRQ�UHVRXUFHV�DUH
H[SHQGHG���&RPSDUH�)HGHUDO�6HQWHQFLQJ�*XLGHOLQHV�0DQXDO����(������ZKLFK�DZDUGV�D
EHQHILW�WR�D�GHIHQGDQW�ZKR�´WLPHO\�QRWLI>LHV@�DXWKRULWLHV�RI�KLV�LQWHQWLRQ�WR�HQWHU�D�SOHD
RI�JXLOW\��WKHUHE\�SHUPLWWLQJ�WKH�JRYHUQPHQW�WR�DYRLG�SUHSDULQJ�IRU�WULDO�DQG�SHUPLWWLQJ
WKH� FRXUW� WR� DOORFDWH� LWV� UHVRXUFHV� HIILFLHQWO\�µ� � $V� D� SUDFWLFDO�PDWWHU�� WKH� UHVRXUFHV
H[SHQGHG� LQ� OLWLJDWLQJ�D�SUHWULDO�PRWLRQ� WR� VXSSUHVV� HYLGHQFH�DUH� FRPSDUDEOH� WR� WKH
UHVRXUFHV�WKDW�ZRXOG�EH�H[SHQGHG�DW�D�WULDO�RQ�WKH�PHULWV�RI�D�GUXJ�FKDUJH��VLQFH�WKH
SUHWULDO�KHDULQJ�DQG�DQ\�HQVXLQJ�WULDO�ZLOO�RIWHQ�LQYROYH�WKH�VDPH�ZLWQHVVHV�GHVFULELQJ�WKH
VDPH�HYHQWV�DQG�WUDQVDFWLRQV���,Q�IDFW��LW�LV�QRW�XQFRPPRQ�LQ�VFKRRO�]RQH�GUXJ�FDVHV�IRU
D�)RXUWK�$PHQGPHQW�VXSSUHVVLRQ�KHDULQJ�WR�EH�PRUH�FRPSOH[�DQG�SURWUDFWHG�WKDQ�WKH
VXEVHTXHQW�WULDO�EHIRUH�D�MXU\���

:KHQ�WKH�´%ULPDJHµ�*XLGHOLQHV�ZHUH�DGRSWHG�� LW�ZDV�JHQHUDOO\�DVVXPHG�WKDW
KHDULQJV�WR�GHFLGH�SUHWULDO�VXSSUHVVLRQ�PRWLRQV�ZRXOG�EH�KHDUG�RQO\�DIWHU�DQ�LQGLFWPHQW
KDG�EHHQ�UHWXUQHG�� �7KLV�KDV�EHHQ�WKH�VWDQGDUG�SUDFWLFH�WKURXJKRXW�WKH�VWDWH�� �7KH
&RXUW�5XOHV��KRZHYHU��GR�QRW�DSSHDU�GHILQLWLYHO\�WR�SUHFOXGH�D�MXGJH�IURP�FRQYHQLQJ�D
VXSSUHVVLRQ�KHDULQJ�EHIRUH�LQGLFWPHQW���%XW�FI��5���������ZKLFK�HVWDEOLVKHV�D�VHULHV�RI
´SUHWULDO�SURFHGXUHVµ�WKDW�SUHVXPDEO\�DUH�PHDQW�WR�EH�IROORZHG�LQ�RUGHU��WR�ZLW���D�SUH�
DUUDLJQPHQW�FRQIHUHQFH��D�SOHD�RIIHU��DQ�DUUDLJQPHQW�VWDWXV�FRQIHUHQFH��SUHWULDO�KHDULQJV�
DQG��ILQDOO\��D�SUHWULDO�FRQIHUHQFH���7KH�ORJLFDO�VHTXHQFH�RI�SUHWULDO�SURFHGXUHV�VHW�IRUWK
LQ� WKLV� UXOH�ZRXOG� VHHP� WR� FRQILUP� WKDW�SUHWULDO�KHDULQJV� VXFK� DV� WKRVH� WR�GHFLGH� D
PRWLRQ�WR�VXSSUHVV�HYLGHQFH�DUH�PHDQW�WR�RFFXU�DIWHU�WKH�DUUDLJQPHQW�VWDWXV�FRQIHUHQFH
�ZKLFK��LQ�WXUQ��RFFXUV�DIWHU�LQGLFWPHQW��DQG�LPPHGLDWHO\�EHIRUH�WKH�SUHWULDO�FRQIHUHQFH�
DW�ZKLFK�WKH�WULDO�PHPRUDQGXP�LV�SUHSDUHG��D�WULDO�GDWH�LV�VHW��DQG�WKH�SOHD�́ FXW�RIIµ�UXOH
LV�LQYRNHG���1RWZLWKVWDQGLQJ�WKH�IRUHJRLQJ��LW�DSSHDUV�WKDW�LQ�FHUWDLQ�FLUFXPVWDQFHV�
SUHWULDO�VXSSUHVVLRQ�KHDULQJV�KDYH�EHHQ�FRQGXFWHG�SULRU�WR�LQGLFWPHQW��RVWHQVLEO\�RQ�WKH
WKHRU\�WKDW�D�SURVHFXWLRQ�LV�SHQGLQJ�́ RU�WKUHDWHQHGµ�ZLWKLQ�WKH�PHDQLQJ�RI�5��������D��
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,Q� DSSO\LQJ� WKH� ´%ULPDJHµ� *XLGHOLQHV� WR� WKHVH� XQXVXDO� FLUFXPVWDQFHV�� LW� LV
QHFHVVDU\�WR�H[DPLQH�KRZ�SURFHGXUDO�HYHQWV�WULJJHU�DQ�HVFDODWLRQ�ZLWKLQ�WKH�JUDGXDWHG
SOHD�V\VWHP���2UGLQDULO\��WKH�UHWXUQ�RI�DQ�LQGLFWPHQW�VHUYHV�DV�WKH�ILUVW�HYHQW�OHDGLQJ�WR
DQ� HVFDODWLRQ� IURP� WKH� SUH�LQGLFWPHQW� RIIHU� WR� WKH� LQLWLDO� SRVW�LQGLFWPHQW� RIIHU�
7KHUHDIWHU�� HLWKHU� WKH� SDVVDJH� RI� WLPH� �L�H��� ���GD\V�� RU� WKH� FRQYHQLQJ� RI� D� SUHWULDO
KHDULQJ�WULJJHUV�WKH�QH[W�HVFDODWLRQ�WR�WKH�WKLUG�VWHS�LQ�WKH�WKUHH�WLHUHG�V\VWHP��WKH�VR�
FDOOHG�´ILQDOµ�SRVW�LQGLFWPHQW�SOHD�RIIHU���,W�LV�FULWLFDO�WR�QRWH��KRZHYHU��WKDW�HVFDODWLRQ
QHHG�QRW�RFFXU�LQ�WKH�QRUPDO�VHTXHQFH�ZKHUH�DFWXDO�FRXUW�HYHQWV�GR�QRW�IROORZ�VWDQGDUG
SUDFWLFH���7KXV��D�SUHWULDO�KHDULQJ�ZLOO�EH�GHHPHG�WR�WULJJHU�D�ILQDO�SRVW�LQGLFWPHQW�RIIHU
HYHQ� LI� WKLV� UHVXOWV� LQ� E\SDVVLQJ� WKH� LQLWLDO� SRVW�LQGLFWPHQW� RIIHU�� � �1RWH� WKDW� WKH
WULJJHULQJ� HYHQW� LV� WKH� FRQYHQLQJ�RI� D�KHDULQJ��QRW�PHUHO\� WKH� ILOLQJ�RI� D�PRWLRQ� WR
VXSSUHVV����

7KH�DXWRPDWLF�HVFDODWLRQ�UXOH�HVWDEOLVKHG�LQ�WKLV�$SSOLFDWLRQ�1RWH�LV�D�ORJLFDO
H[WHQVLRQ�RI�WKH�SULQFLSOHV�DQG�SURFHGXUHV�VHW�IRUWK�LQ�WKH�́ %ULPDJHµ�*XLGHOLQHV�WKDW�DUH
GHVLJQHG�WR�FRQVHUYH�UHVRXUFHV�E\�SURYLGLQJ�SUDFWLFDO�LQFHQWLYHV�IRU�GHIHQGDQWV�WR�SOHDG
JXLOW\�EHIRUH�VLJQLILFDQW�SURVHFXWLRQ�DQG�MXGLFLDO�UHVRXUFHV�KDYH�EHHQ�H[SHQGHG���,W�LV
DOUHDG\�ZHOO�HVWDEOLVKHG�XQGHU�WKH�*XLGHOLQHV�WKDW�WKH�DFWXDO�UHWXUQ�RI�DQ�LQGLFWPHQW�LV
QRW�GLVSRVLWLYH�RI�ZKHWKHU�D�SURVHFXWRU�LV�UHTXLUHG�WR�WHQGHU�D�SUH�LQGLFWPHQW�RU�SRVW�
LQGLFWPHQW�SOHD�RIIHU���7KXV��IRU�H[DPSOH��WKH�*XLGHOLQHV�H[SUHVVO\�UHTXLUH�D�SURVHFXWRU
LQ�FHUWDLQ�FLUFXPVWDQFHV�WR�WHQGHU�ZKDW�LV�GHVFULEHG�DV�WKH�´IXQFWLRQDO�HTXLYDOHQWµ�RI�D
SUH�LQGLFWPHQW�RIIHU�ZKHUH�D�FRXQW\�GRHV�QRW�KDYH�D�SUH�LQGLFWPHQW�FDVH�GLVSRVLWLRQ
SURJUDP��QRWZLWKVWDQGLQJ�WKDW�WKH�GHIHQGDQW�KDV�DOUHDG\�EHHQ�LQGLFWHG���6HH�3DUW�,,��
(�DW�SS����������

)XUWKHUPRUH��$SSOLFDWLRQ�1RWH����DOUHDG\�PDNHV�FOHDU�WKDW�D�SURVHFXWRU�PXVW
ZLWKGUDZ� DQ\� SHQGLQJ� LQLWLDO� SRVW�LQGLFWPHQW� SOHD� RIIHU� DQG� UHSODFH� LW� ZLWK� WKH
IXQFWLRQDO� HTXLYDOHQW�RI� D� ´ILQDOµ�SRVW�LQGLFWPHQW�SOHD�RIIHU� LI� D� FRXUW� VFKHGXOHV� DQ
HYLGHQWLDO�KHDULQJ�ZLWKLQ�WKH�QRUPDO����GD\�LQWHUYDO�EHWZHHQ�WKH�LQLWLDO�SRVW�LQGLFWPHQW
DQG� ILQDO� SRVW�LQGLFWPHQW� SOHD� RIIHUV�� � 6SHFLILFDOO\�� $SSOLFDWLRQ� 1RWH� ��� H[SUHVVO\
SURYLGHV�WKDW�LI�VXFK�D�KHDULQJ�LV�FRQYHQHG��WKH�VHFRQG�VWHS�SOHD�RIIHU�PXVW�DXWRPDWLFDOO\
EH�ZLWKGUDZQ�DQG�EH�UHSODFHG�ZLWK�WKH�VR�FDOOHG�́ ILQDOµ�SOHD�RIIHU��UHSUHVHQWLQJ�WKH�WKLUG
DQG�ILQDO�VWHS�LQ�WKH�WKUHH�WLHUHG�JUDGXDWHG�SOHD�V\VWHP���7KLV�LQWHUSUHWDWLRQ�ZDV�GHHPHG
QHFHVVDU\�WR�GLVFRXUDJH�́ D�UDFH�WR�WKH�FRXUWKRXVH�WR�FRQYHQH�HYLGHQWLDU\�KHDULQJV�ZLWKLQ
WKH����GD\�GHDGOLQH�µ

$SSO\LQJ�WKLV�VDPH�SULQFLSOH��ZKHUH�D�GHIHQGDQW�HOHFWV�WR�H[HUFLVH�KLV�RU�KHU�ULJKW
WR�FRQWHVW�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�DQG�WKH�FRXUW�FRQYHQHV�D�SUHWULDO�KHDULQJ�RQ�WKH
GHIHQGDQW·V�PRWLRQ��WKH�GHIHQGDQW�ZLOO�EH�GHHPHG�WR�KDYH�ZDLYHG�DQ\�H[SHFWDWLRQ�RI
UHFHLYLQJ� D� SUH�LQGLFWPHQW� RU� LQLWLDO� SRVW�LQGLFWPHQW� SOHD� RIIHU�� � 2I� FRXUVH�� LI� WKH
GHIHQGDQW�SUHYDLOV�LQ�D�SUH�LQGLFWPHQW�PRWLRQ�WR�VXSSUHVV��LW�LV�OLNHO\�WKDW�DQ\�FULPLQDO
FRPSODLQW�LQYROYLQJ�WKH�VXSSUHVVHG�HYLGHQFH�ZRXOG�EH�GLVPLVVHG���,I��RQ�WKH�RWKHU�KDQG�
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WKH�VWDWH�SUHYDLOV�LQ�WKH�PRWLRQ�WR�VXSSUHVV��WKH�SURVHFXWRU�PD\�RQO\�WHQGHU�D�SOHD�RIIHU
HTXLYDOHQW� WR� WKH� DSSOLFDEOH� ILQDO� SRVW�LQGLFWPHQW� RIIHU�� QRWZLWKVWDQGLQJ� WKDW� WKH
GHIHQGDQW�KDV�QRW�\HW�EHHQ�LQGLFWHG���
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0D[LPXP�$XWKRUL]HG�&RPSOH[�3URWUDFWHG�/LWLJDWLRQ�,VVXH�5HGXFWLRQ�LQ�6FKRRO�=RQH
&DVHV�,QYROYLQJ�6HFRQG�'HJUHH�$PRXQWV�DQG�/HVV�7KDQ�2QH�2XQFH�RI�0DULMXDQD�

$XWKRULW\�WR�5HGXFH�2IIHU�WR�D�&RXQW\�-DLO�RU�1RQ�&XVWRGLDO�6HQWHQFH
>6HH�6HSWHPEHU���������6XSSOHPHQWDO�'LUHFWLYH����,,,�&��SS�����@

$�TXHVWLRQ�KDV�DULVHQ�DV�WR�WKH�PD[LPXP�DOORZDEOH�GRZQZDUG�DGMXVWPHQW�IRU
FRPSOH[�SURWUDFWHG�OLWLJDWLRQ�LVVXHV�XQGHU�WKH�$WWRUQH\�*HQHUDO·V�6HSWHPEHU��������
6XSSOHPHQWDO�'LUHFWLYH��ZKLFK�WRRN�HIIHFW�RQ�6HSWHPEHU�����������7KH�6XSSOHPHQWDO
'LUHFWLYH�LQFOXGHV�D�WDEOH�RQ�S����WKDW�GLVSOD\V�WKH�PD[LPXP�DXWKRUL]HG�UHGXFWLRQV�
ZKLFK�DUH�EDVHG�RQ�WKH�GHJUHH�RI�WKH�SUHVHQW�RIIHQVH�DQG�WKH�GHIHQGDQW·V�FULPLQDO�KLVWRU\
FDWHJRU\���6SHFLILFDOO\��D�TXHVWLRQ�KDV�EHHQ�UDLVHG�FRQFHUQLQJ�KRZ�D�SURVHFXWRU�VKRXOG
KDQGOH�D�FDVH�LQYROYLQJ�D�YLRODWLRQ�RI�1�-�6�$���&�������'UXJ�)UHH�6FKRRO�=RQH����ZKLFK
LV�JUDGHG�DV�D�WKLUG�GHJUHH�FULPH��ZKHUH�WKH�FDVH�LQYROYHV�D�VHFRQG�GHJUHH�DPRXQW�RI
GUXJV���

7KH�RULJLQDO�"%ULPDJHµ�*XLGHOLQHV�DFFRXQW�IRU�VHFRQG�GHJUHH�GUXJ�DPRXQWV��H�J��
EHWZHHQ�RQH�KDOI�WR�ILYH�RXQFHV�RI�KHURLQ��FRFDLQH��RU�PHWKDPSKHWDPLQH��DV�D�VSHFLDO
RIIHQVH�FKDUDFWHULVWLF�WKDW�PXVW�EH�GRFXPHQWHG�RQ�WKH�SOHD�RIIHU�ZRUNVKHHW���7KLV�VSHFLDO
RIIHQVH� FKDUDFWHULVWLF� LV� WKHQ� XVHG� WR� GHWHUPLQH� WKH� DSSOLFDEOH� URZ� LQ� WKH�7DEOH� RI
$XWKRUL]HG�'LVSRVLWLRQV��H�J���URZV�(�DQG�)�RI�7DEOH����

:KHUH�D�SURVHFXWRU�LV�DXWKRUL]HG�DQG�HOHFWV�WR�PDNH�D�GRZQZDUG�DGMXVWPHQW�IRU
FRPSOH[�SURWUDFWHG� OLWLJDWLRQ� LVVXHV�� WKH� SURVHFXWRU� LQ� GHWHUPLQLQJ� WKH� PD[LPXP
DOORZDEOH�UHGXFWLRQ�VKRXOG�WUHDW�D�VFKRRO�]RQH�FDVH�DV�LI�LW�ZHUH�D�VHFRQG�GHJUHH�FULPH
ZKHUH� WKH� FDVH� LQYROYHV� D� VHFRQG�GHJUHH� DPRXQW� RI� GUXJV�� QRWZLWKVWDQGLQJ� WKDW� D
YLRODWLRQ�RI�1�-�6�$���&������LV�WHFKQLFDOO\�JUDGHG�DV�D�WKLUG�GHJUHH�FULPH���7KXV��IRU
H[DPSOH��ZKHUH�WKH�VHFRQG�GHJUHH�GUXJ�DPRXQW�VSHFLDO�RIIHQVH�FKDUDFWHULVWLF�DSSOLHV��D
SURVHFXWRU�PD\�UHGXFH�WKH�%ULPDJH�SOHD�RIIHU�LQ�D�VFKRRO�]RQH�FDVH�E\�XS�WR�HLJKWHHQ
�����PRQWKV�LQ�WKH�FDVH�RI�D�&ULPLQDO�+LVWRU\�&DWHJRU\�,��,,��RU�,,,�GHIHQGDQW��RU�E\�XS
WR� WZHQW\�IRXU� ����� PRQWKV� LQ� WKH� FDVH� RI� D� &ULPLQDO� +LVWRU\� &DWHJRU\� ,9� RU� 9
GHIHQGDQW�

$SSO\LQJ�WKLV�VDPH�JHQHUDO�SULQFLSOH��LQ�VFKRRO�]RQH�FDVHV�LQYROYLQJ�PDULMXDQD�LQ
DQ� DPRXQW� OHVV� WKDQ� RQH� ���� RXQFH� �URZV� $� DQG� %� LQ� 7DEOH� �� RI� $XWKRUL]HG
'LVSRVLWLRQV��� WKH� FDVH� VKRXOG� EH� WUHDWHG� DV� D� IRXUWK�GHJUHH� FULPH� IRU� SXUSRVHV� RI
GHWHUPLQLQJ� WKH� PD[LPXP� DOORZDEOH� GRZQZDUG� DGMXVWPHQW� IRU� FRPSOH[�SURWUDFWHG
OLWLJDWLRQ�LVVXHV���7KXV��LQ�VXFK�FDVHV��WKH�PD[LPXP�DXWKRUL]HG�UHGXFWLRQ�ZRXOG�EH�QLQH
����PRQWKV�LQ�WKH�FDVH�RI�D�&ULPLQDO�+LVWRU\�&DWHJRU\�,��,,��RU�,,,�GHIHQGDQW��RU�XS�WR
WZHOYH������PRQWKV�LQ�WKH�FDVH�RI�D�&DWHJRU\�,9�RU�9�GHIHQGDQW�

:KHUH�D�VFKRRO�]RQH�RIIHQVH�LQYROYLQJ�D�WKLUG�GHJUHH�DPRXQW�RI�GUXJV�RFFXUV
ZLWKLQ�D�����IRRW�SXEOLF�KRXVLQJ��SDUN��RU�SURSHUW\�]RQH��WKHUHE\�LQYRNLQJ�$JJUDYDWLQJ
)DFWRU���E��WKH�SURVHFXWRU�VKRXOG�WUHDW�WKH�FDVH�DV�D�WKLUG�GHJUHH�FULPH�IRU�WKH�SXUSRVHV
RI�GHWHUPLQLQJ�WKH�PD[LPXP�DOORZDEOH�GRZQZDUG�DGMXVWPHQW�IRU�FRPSOH[�SURWUDFWHG
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OLWLJDWLRQ�LVVXHV��QRWZLWKVWDQGLQJ�WKDW�WKH�SXEOLF�KRXVLQJ��SDUN��RU�SURSHUW\�]RQH�RIIHQVH
GHILQHG�DW�1�-�6�$���&��������LV�JUDGHG�DV�D�VHFRQG�GHJUHH�FULPH���8QOLNH�WKH�DERYH�
GHVFULEHG� VLWXDWLRQ� LQYROYLQJ� D� VHFRQG�GHJUHH� DPRXQW�RI�GUXJV� �ZKLFK� FRQVWLWXWHV� D
VSHFLDO�RIIHQVH�FKDUDFWHULVWLF�WKDW�KDV�WKH�HIIHFW�RI�DXWRPDWLFDOO\�DGGLQJ�VL[�PRQWKV�RI
SDUROH� LQHOLJLELOLW\� WR� WKH� "%ULPDJHµ�*XLGHOLQHV�SOHD�RIIHU��� WKH� IDFW� WKDW� WKH�RIIHQVH
RFFXUUHG�LQ�D�SXEOLF�KRXVLQJ��SDUN��RU�SURSHUW\�]RQH�RQO\�UHVXOWV� LQ�WZR�DJJUDYDWLQJ
IDFWRU�SRLQWV�WKDW�PD\�QRW�GLUHFWO\�DIIHFW�WKH�QXPEHU�RI�PRQWKV�RI�SDUROH�LQHOLJLELOLW\
UHTXLUHG�WR�EH�LPSRVHG�XQGHU�WKH�"%ULPDJHµ�*XLGHOLQHV���7KXV��LQ�WKLUG�GHJUHH�VFKRRO
]RQH�FDVHV�ZKHUH�$JJUDYDWLQJ�)DFWRU���E�DSSOLHV��WKH�PD[LPXP�DXWKRUL]HG�UHGXFWLRQ
ZRXOG�EH�WZHOYH������PRQWKV�LQ�WKH�FDVH�RI�D�&ULPLQDO�+LVWRU\�&DWHJRU\�,��,,��RU�,,,
GHIHQGDQW� RU� XS� WR� HLJKWHHQ�PRQWKV� �����PRQWKV� LQ� WKH� FDVH� RI�&DWHJRU\� ,9�RU�9
GHIHQGDQW���

$QRWKHU�TXHVWLRQ�KDV�DULVHQ�DV�WR�D�SURVHFXWRU·V�DXWKRULW\�XQGHU�WKH�6XSSOHPHQWDO
'LUHFWLYH�ZKHUH�DQ�DXWKRUL]HG�UHGXFWLRQ�IRU�FRPSOH[�SURWUDFWHG�OLWLJDWLRQ�LVVXHV�LV�ORQJHU
WKDQ�WKH�WHUP�RI�LPSULVRQPHQW�DQG�SDUROH�LQHOLJLELOLW\�WKDW�ZRXOG�RWKHUZLVH�EH�UHTXLUHG
LQ� DFFRUGDQFH�ZLWK� WKH� "%ULPDJHµ�*XLGHOLQHV�� � $� SURVHFXWRU� LV� DXWKRUL]HG� LQ� WKRVH
FLUFXPVWDQFHV�WR�UHFRPPHQG�D�QRQ�FXVWRGLDO�VHQWHQFH��RU�WR�UHFRPPHQG�D�VSHFLILF�WHUP
RI�LQFDUFHUDWLRQ�LQ�FRXQW\�MDLO��XS�WR�����GD\V��DV�D�FRQGLWLRQ�RI�SUREDWLRQ���1RWH�WKDW
D�FRXQW\�MDLO�RU�VR�FDOOHG�́ VSOLW�VHQWHQFHµ�XQGHU�1�-�6�$���&�����E����ZRXOG�QRW�SURYLGH
IRU� D� PLQLPXP� WHUP� RI� SDUROH� LQHOLJLELOLW\�� � 7KH� H[WHQW� RI� WKH� FRPSOH[�SURWUDFWHG
OLWLJDWLRQ�LVVXH�GRZQZDUG�DGMXVWPHQW�ZLWKLQ�WKH�OLPLWV�HVWDEOLVKHG�LQ�WKH�6XSSOHPHQWDO
'LUHFWLYH� LV� YHVWHG� LQ� WKH� UHDVRQHG�GLVFUHWLRQ�RI� WKH�SURVHFXWRU�� DQG�QRWKLQJ� LQ� WKH
6XSSOHPHQWDO�'LUHFWLYH� RU� WKLV� $SSOLFDWLRQ�1RWH� VKRXOG� EH� FRQVWUXHG� WR� UHTXLUH� D
SURVHFXWRU�LQ�WKRVH�FLUFXPVWDQFHV�WR�UHFRPPHQG�D�QRQ�FXVWRGLDO�RU�FRXQW\�MDLO�VHQWHQFH�
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&ODULILFDWLRQ�5HJDUGLQJ�$JJUDYDWLQJ�)DFWRU���E��2UJDQL]HG�&ULPH�
DQG�,WV�5HODWLRQVKLS�WR�0LWLJDWLQJ�)DFWRU���D��0LQRU�RU�0LQLPDO�3DUWLFLSDQW�

>6HH�*XLGHOLQHV��3DUW�9,����$��S�����DQG�������%��SS�����DQG������@

$�TXHVWLRQ�KDV�DULVHQ�FRQFHUQLQJ�WKH�DSSURSULDWH�XVH�RI�DJJUDYDWLQJ�)DFWRU���E�
ZKLFK� DSSOLHV� LI� WKHUH� LV� D� VXEVWDQWLDO� OLNHOLKRRG� WKDW� WKH� GHIHQGDQW� LV� LQYROYHG� LQ
RUJDQL]HG� FULPLQDO� DFWLYLW\�� � 5HODWHGO\�� D� TXHVWLRQ� KDV� EHHQ� UDLVHG� FRQFHUQLQJ� WKH
LQWHUUHODWLRQVKLS�EHWZHHQ� WKDW�DJJUDYDWLQJ� IDFWRU�DQG�0LWLJDWLQJ�)DFWRU���E��ZKLFK
DSSOLHV�ZKHUH� WKH�GHIHQGDQW� LV�RQO\�D�PLQLPDO�RU�PLQRU�SDUWLFLSDQW� LQ� WKH� FULPLQDO
FRQGXFW���7KH�RUJDQL]HG�FULPH�DJJUDYDWLQJ�IDFWRU�VKRXOG�QRW�EH�LQYRNHG�URXWLQHO\�PHUHO\
EHFDXVH�FHUWDLQ�NLQGV�RI�LOOLFLW�GUXJV��VXFK�DV�KHURLQ�RU�FRFDLQH��DUH�QHFHVVDULO\�LPSRUWHG
LQWR�WKLV�FRXQWU\�E\�PHDQV�RI�VRSKLVWLFDWHG�RUJDQL]HG�FULPLQDO�HQWHUSULVHV���)XUWKHUPRUH�
DV�D�JHQHUDO�SURSRVLWLRQ��WKH�RUJDQL]HG�FULPH�DJJUDYDWLQJ�IDFWRU�VKRXOG�QRW�EH�LQYRNHG
LQ�DQ\�FDVH�ZKHUH�WKH�GHIHQGDQW�LV�HQWLWOHG�WR�PLWLJDWLQJ�SRLQWV�DV�D�PLQRU�RU�PLQLPDO
SDUWLFLSDQW�XQGHU�0LWLJDWLQJ�)DFWRU���D�

7KH�$WWRUQH\�*HQHUDO·V�*XLGHOLQHV�IRU�1HJRWLDWLQJ�&DVHV�8QGHU�N.J.S.A. 2C:�����
�´%ULPDJHµ�*XLGHOLQHV��GLG�QRW�LQWHQG�WKDW�HYHU\�SURILW�PLQGHG�GUXJ�FDVH�EH�WUHDWHG�DV
LI�LW�LQYROYHG�RUJDQL]HG�FULPLQDO�DFWLYLW\�ZLWKLQ�WKH�PHDQLQJ�RI�$JJUDYDWLQJ�)DFWRU���E�
,W� LV� WUXH� WKDW� WKLV� DJJUDYDWLQJ� IDFWRU� ´LV� GHULYHG� VXEVWDQWLDOO\� YHUEDWLP� IURP� WKH
DJJUDYDWLQJ�FLUFXPVWDQFHV�GHILQHG�LQ�1�-�6�$���&�����D����µ��*XLGHOLQHV�DW������,W�LV�DOVR
WUXH�WKDW�FDVHV�GHFLGHG�XQGHU�WKH�JHQHUDO�VHQWHQFLQJ�SURYLVLRQV�RI�WKH�1HZ�-HUVH\�&RGH
RI�&ULPLQDO�-XVWLFH�VXJJHVW�WKDW�D�VHQWHQFLQJ�FRXUW�ZRXOG�EH�DXWKRUL]HG�WR�FRQVLGHU�WKH
RUJDQL]HG�FULPH�DJJUDYDWLQJ�FLUFXPVWDQFH�VHW�IRUWK�LQ�1�-�6�$���&�����D����LQ�YLUWXDOO\
DQ\�FRPPHUFLDOO\�PRWLYDWHG�GUXJ�FDVH��DQG�HVSHFLDOO\�WKRVH�LQYROYLQJ�VXEVWDQFHV�VXFK
DV�FRFDLQH�DQG�KHURLQ�WKDW�DUH�SURGXFHG�DEURDG���,Q�6WDWH�Y��7RUR������1�-��6XSHU�����
�$SS��'LY���������FHUWLI��GHQLHG�����1�-��������������IRU�H[DPSOH��WKH�FRXUW�KHOG�

7KH�WULDO�MXGJH�DOVR�SURSHUO\�LGHQWLILHG�WKH�OLNHOLKRRG�WKDW�GHIHQGDQW�ZDV
LQYROYHG�LQ�RUJDQL]HG�FULPLQDO�DFWLYLW\�DV�DQ�DJJUDYDWLQJ�IDFWRU���$V�QRWHG
E\� WKH� WULDO� MXGJH��PRVW� FRFDLQH� LV� JURZQ� LQ� &HQWUDO� $PHULFD� DQG� WKH
LPSRUWDWLRQ�� SURFHVVLQJ�� DQG� GLVWULEXWLRQ� RI� WKH� GUXJ� LQ� WKLV� FRXQWU\
LQYROYHV�DQ�HODERUDWH�FULPLQDO�QHWZRUN���7KH�DPRXQW�RI�FRFDLQH�IRXQG�LQ
GHIHQGDQW·V�SRVVHVVLRQ�SURYLGHV�DPSOH�VXSSRUW�IRU�WKH�WULDO�MXGJH·V�ILQGLQJ
WKDW�GHIHQGDQW�ZDV�D�SDUWLFLSDQW�LQ�WKDW�RUJDQL]HG�GLVWULEXWLRQ�QHWZRUN�
>����1�-��6XSHU���DW�����@
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6HH�DOVR��6WDWH�Y��9DURQD������1�-��6XSHU�� � ���������������$SS��'LY���������FHUWLI�
GHQLHG�����1�-��������������6WDWH�Y��9HOH]������1�-��6XSHU�������������$SS��'LY��������
PRGLILHG�DQG�DII·G������1�-��������������SHU�FXULDP���´,W�ZDV�DEXQGDQWO\�FOHDU�WR�WKH�WULDO
MXGJH��DV�LW�LV�WR�XV��WKDW�>GHIHQGDQW@�KDG�WR�EH�REWDLQLQJ�WKH�FRFDLQH�IURP�RWKHU�VRXUFHV
DQG�ZDV�QRW�PDQXIDFWXULQJ�LW�KLPVHOI���7KLV�LV�VXIILFLHQW�WR�VXSSRUW�WKH�MXGJH·V�UHDVRQLQJ
>WR�FRQVLGHU�WKH�RUJDQL]HG�FULPH�DJJUDYDWLQJ�IDFWRU@�µ�

1RWZLWKVWDQGLQJ� WKLV� GHFLVLRQDO� ODZ�� IRU� SXUSRVHV� RI� DSSO\LQJ� WKH� ´%ULPDJHµ
*XLGHOLQHV��WKH�RUJDQL]HG�FULPH�DJJUDYDWLQJ�IDFWRU�VKRXOG�QRW�EH�XVHG�DXWRPDWLFDOO\�RU
URXWLQHO\�EDVHG�PHUHO\�XSRQ�WKH�IDFW�WKDW�WKH�FRQWUROOHG�GDQJHURXV�VXEVWDQFHV�LQYROYHG
KDG�EHHQ�JURZQ��SURGXFHG��LPSRUWHG��PDQXIDFWXUHG��RU�RWKHUZLVH�KDQGOHG�E\�RWKHUV��RU
ZHUH� RULJLQDOO\� SURGXFHG� LQ� IRUHLJQ� FRXQWULHV� VR� DV� WR� GHSHQG� XSRQ� VRSKLVWLFDWHG
PHWKRGV�RI�LPSRUWDWLRQ�DQG�GLVWULEXWLRQ�WR�UHJLRQDO�DQG�ORFDO�PDUNHWV���1RU�VKRXOG�WKLV
DJJUDYDWLQJ�IDFWRU�EH�LQYRNHG�PHUHO\�EHFDXVH�RWKHUV�ZHUH�QHFHVVDULO\�LQYROYHG�LQ�WKH
GLVWULEXWLRQ�VFKHPH��RU�EHFDXVH�WKH�GHIHQGDQW�DFWHG�IRU�SURILW���5DWKHU��LW�ZDV�LQWHQGHG
WKDW�XQGHU�WKH�́ %ULPDJHµ�*XLGHOLQHV��$JJUDYDWLQJ�)DFWRU���E�ZRXOG�RQO\�EH�XVHG�ZKHUH
WKH� SURVHFXWRU� LV� DZDUH� RI� IDFWV� DQG� WKH� UHDVRQDEOH� LQIHUHQFHV� WKDW� FDQ� EH� GUDZQ
WKHUHIURP�WKDW�SURYLGH�D�JRRG�IDLWK�EDVLV�WR�EHOLHYH�WKDW�WKH�GHIHQGDQW�LV�D�PHPEHU�
DVVRFLDWH�� RU� DIILOLDWH� RI� D� ´JDQJ�µ� ´VHW�µ� ´FUHZ�µ� RU� WUDGLWLRQDO� RU� QRQ�WUDGLWLRQDO
RUJDQL]HG�FULPH�JURXS�RU�´IDPLO\�µ��

7KH�GHJUHH�RI�SDUWLFLSDWLRQ�LQ�RUJDQL]DWLRQDO�DFWLYLWLHV�QHFHVVDU\�WR�WULJJHU�WKH
DJJUDYDWLQJ� IDFWRU� RUGLQDULO\� ZRXOG� QRW� EH� HVWDEOLVKHG�PHUHO\� E\� WKH� IDFW� WKDW� WKH
GHIHQGDQW�LV�D�ORZ�OHYHO�HPSOR\HH�RI�D�FULPLQDO�HQWHUSULVH��RU�VHUYHG�VROHO\�DV�D�NLQG�RI
´LQGHSHQGHQW� FRQWUDFWRUµ� �H�J��� D� GUXJ� FRXULHU� RU� ´PXOHµ�� RI� D� FRPPHUFLDO� GUXJ
GLVWULEXWLRQ� HQWHUSULVH�� � $FFRUGLQJO\�� EHIRUH� LQYRNLQJ� $JJUDYDWLQJ� )DFWRU� ��E�� WKH
SURVHFXWRU�VKRXOG�EH�DZDUH�RI�IDFWV�WKDW�UHDVRQDEO\�VXJJHVW�WKDW�WKH�GHIHQGDQW�ZDV�D
GLUHFW�SDUWLFLSDQW�RU�VWDNHKROGHU�LQ�WKH�LOOLFLW�FRPPHUFLDO�HQWHUSULVH���7KH�IDFW�WKDW�WKH
GHIHQGDQW�ZDV�SDLG�D�IL[HG�IHH�IRU�VHUYLFHV��H�J��������WR�WUDQVSRUW�D�VKLSPHQW�RI�GUXJV
IURP�D� VRXUFH� VWDWH� WR�1HZ� -HUVH\��� UDWKHU� WKDQ� UHFHLYLQJ� D�SHUFHQWDJH�RI�SURILWV�RU
SURFHHGV�RI�LOOLFLW�GUXJ�WUDQVDFWLRQV��ZRXOG�RUGLQDULO\�VXJJHVW�WKDW�WKH�GHIHQGDQW�ZDV
PHUHO\�D�´PXOHµ�RU�FRXULHU�DQG�WKXV�QRW�VXEMHFW�WR�$JJUDYDWLQJ�)DFWRU���E���6R�WRR��WKH
*XLGHOLQHV� H[SODLQ� LQ� GHVFULELQJ�0LWLJDWLQJ� )DFWRU���D� WKDW� D� ´GHIHQGDQW·V� ODFN� RI
NQRZOHGJH�RU�XQGHUVWDQGLQJ�RI�WKH�VFRSH�DQG�VWUXFWXUH�RI�WKH�FULPLQDO�HQWHUSULVH�DQG�WKH
DFWLYLWLHV�RI�RWKHUV�LV�KLJKO\�UHOHYDQW�LQ�GHWHUPLQLQJ�WKH�DSSOLFDELOLW\�RI�WKLV�>PLWLJDWLQJ@
IDFWRU�µ��*XLGHOLQHV�DW�S�������$�GHIHQGDQW·V�ODFN�RI�NQRZOHGJH�RU�XQGHUVWDQGLQJ�RI�WKH
VFRSH�DQG�VWUXFWXUH�RI�WKH�FULPLQDO�DFWLYLW\�ZRXOG�DOVR�PLOLWDWH�VWURQJO\�DJDLQVW�D�ILQGLQJ
WKDW�$JJUDYDWLQJ�)DFWRU���E�DSSOLHV���



�� ,W VKRXOG EH QRWHG WKDW ZKHUH D ´PXOHµ HDUQV D VXEVWDQWLDO VRXUFH RI OLYHOLKRRG IURP SURYLGLQJ VXFK LOOLFLW VHUYLFHV� KH RU VKH
ZRXOG EH HQWLWOHG WR WZR PLWLJDWLQJ SRLQWV XQGHU 0LWLJDWLQJ )DFWRU ��D� EXW ZRXOG DOVR EH VXEMHFW WR $JJUDYDWLQJ )DFWRU ��F� 7KLV SRLQW LV
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7KH�´%ULPDJHµ�*XLGHOLQHV�FOHDUO\�HVWDEOLVK�WKDW�LW�LV�D�PLWLJDWLQJ�FLUFXPVWDQFH
WKDW�D�GHIHQGDQW�SOD\HG�RQO\�D�´PLQRUµ�RU�´PLQLPDOµ�UROH�LQ�WKH�FULPLQDO�VFKHPH���$
GHIHQGDQW�ZRXOG� EH� HQWLWOHG� WR�PLWLJDWLQJ� SRLQWV� XQGHU�0LWLJDWLQJ� )DFWRU���D�� IRU
H[DPSOH��LI�KLV�RU�KHU�LQYROYHPHQW�LQ�WKH�FRPPHUFLDO�FULPLQDO�HQWHUSULVH�ZDV�OLPLWHG�WR
WUDQVSRUWLQJ� GUXJV�� � 7KLV� PLWLJDWLQJ� IDFWRU� ZRXOG� DSSO\� HYHQ� WR� GHIHQGDQWV� ZKR
UHSHDWHGO\�SURYLGH�WKLV� LOOLFLW�VHUYLFH� IRU�SHFXQLDU\�JDLQ���� � �,Q�WKDW�HYHQW�� WKH�IDFWRU
ZRXOG�EH�ZRUWK�WZR�PLWLJDWLQJ�SRLQWV����7KH�*XLGHOLQHV�H[SUHVVO\�SURYLGH�LQ�WKLV�UHJDUG
WKDW��´>G@HIHQGDQWV�ZKR�VHUYH�DV�FRXULHUV��RII�ORDGHUV��RU� ORRNRXWV�RQ�D� UHSHWLWLYH�RU
SURIHVVLRQDO� EDVLV�ZRXOG� IDOO� LQWR� WKLV� FDWHJRU\� >L�H���ZRXOG� EH� FODVVLILHG� DV� ´PLQRUµ
SDUWLFLSDQWV@�µ��*XLGHOLQHV�DW�S�������

7KH�VDPH�IDFWV�XVHG�WR�HVWDEOLVK�0LWLJDWLQJ�)DFWRU���D��H�J���WKDW�WKH�GHIHQGDQW
LV�D�SURIHVVLRQDO�FRXULHU�HPSOR\HG�E\�DQ�RQJRLQJ�RU�VRSKLVWLFDWHG�HQWHUSULVH��VKRXOG�QRW
EH�XVHG�WR�HVWDEOLVK�$JJUDYDWLQJ�)DFWRU���E��VLQFH�WKLV�ZRXOG�KDYH�WKH�SUDFWLFDO�HIIHFW
RI�DXWRPDWLFDOO\�QHJDWLQJ�WKH�PLWLJDWLQJ�FLUFXPVWDQFH���7KLV�LV�QRW�WR�VXJJHVW�WKDW�D
SHUVRQ�VHUYLQJ�DV�D�FRXULHU�RU�RII�ORDGHU�FRXOG�QRW�EH�VXEMHFW�WR�$JJUDYDWLQJ�)DFWRU���E
E\�EHLQJ�D�PHPEHU��IRU�H[DPSOH��RI�D�FULPLQDO�VWUHHW�JDQJ���7KH�SURVHFXWRU�LQ�GHFLGLQJ
ZKHWKHU� WR� DZDUG� SRLQWV� XQGHU� DQ\� RI� WKH� DJJUDYDWLQJ� IDFWRUV� JURXSHG� XQGHU� WKH
´RUJDQL]DWLRQµ� VXEKHDGLQJ� VKRXOG� FRQVLGHU� WKH� GHIHQGDQW·V� DFWXDO� LQYROYHPHQW� DQG
SDUWLFLSDWLRQ�LQ�RUJDQL]DWLRQ�DFWLYLWLHV��DQG�QRW�MXVW�WKH�VSHFLILF�WDVN�WKH�GHIHQGDQW�ZDV
HQJDJHG�LQ�DW�WKH�WLPH�RI�KLV�RU�KHU�DUUHVW���7KH�*XLGHOLQHV�WKXV�UHTXLUH�WKDW�DOO�́ UHOHYDQW
FRQGXFWµ� EH� FRQVLGHUHG� LQ� GHWHUPLQLQJ� WKH� GHIHQGDQW·V� FXOSDELOLW\�� � +RZHYHU�
$JJUDYDWLQJ�)DFWRU���E�VKRXOG�QRW�EH�DSSOLHG�XQOHVV�WKH�SURVHFXWRU�LV�DZDUH�RI�IDFWV�WKDW
UHDVRQDEO\�VXJJHVW�WKDW�WKH�GHIHQGDQW�ZDV�PRUH�WKDQ�D�ORZ�OHYHO�HPSOR\HH�RU�ZDV�QRW
MXVW�VHUYLQJ�DV�WKH�IXQFWLRQDO�HTXLYDOHQW�RI�DQ�́ LQGHSHQGHQW�FRQWUDFWRUµ�RI�D�FRPPHUFLDO
GLVWULEXWLRQ�VFKHPH���
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&ODULILFDWLRQ�5HJDUGLQJ�(IIHFW�RI�´3RVVHVVLRQ�:LWK�,QWHQWµ�3ULRU�&RQYLFWLRQV
RQ�D�'HIHQGDQW·V�&ULPLQDO�+LVWRU\�&DWHJRU\

>6HH�*XLGHOLQHV��3DUW�9��S����@

$�TXHVWLRQ�KDV�EHHQ�UDLVHG�FRQFHUQLQJ�WKH�HIIHFW�RI�D�SULRU�SRVVHVVLRQ�ZLWK�LQWHQW
WR�GLVWULEXWH�FRQYLFWLRQ�LQ�WKH�GHWHUPLQDWLRQ�RI�D�GHIHQGDQW·V�FULPLQDO�KLVWRU\�FDWHJRU\�
DQG� VSHFLILFDOO\�ZKHWKHU� D� ´SRVVHVVLRQ�ZLWK� LQWHQWµ� SULRU� FRQYLFWLRQ� LV�PHDQW� WR� EH
WUHDWHG�WKH�VDPH�DV�D�SULRU�FRQYLFWLRQ�IRU�DFWXDO�GLVWULEXWLRQ�RI�D�FRQWUROOHG�GDQJHURXV
VXEVWDQFH���1HLWKHU�WKH�ODZ�JRYHUQLQJ�D�GHIHQGDQW·V�HOLJLELOLW\�IRU�DQ�H[WHQGHG�WHUP�DV
D�UHSHDW�GUXJ�RIIHQGHU��1�-�6�$���&�����I��QRU�WKH�$WWRUQH\�*HQHUDO·V�*XLGHOLQHV�IRU
1HJRWLDWLQJ�&DVHV�8QGHU�1�-�6�$���&��������´%ULPDJHµ�*XLGHOLQHV��GUDZ�DQ\�GLVWLQFWLRQ
EHWZHHQ�D�SULRU� FRQYLFWLRQ� IRU�SRVVHVVLRQ�RI� D� FRQWUROOHG�GDQJHURXV� VXEVWDQFH�ZLWK
LQWHQW� WR� GLVWULEXWH� DQG� D� SULRU� FRQYLFWLRQ� IRU� DFWXDO� GLVWULEXWLRQ� RI� D� FRQWUROOHG
VXEVWDQFH���7KLV�DSSURDFK�LV�FRQVLVWHQW�ZLWK�WKH�GHILQLWLRQ�RI�WKH�VXEVWDQWLYH�RIIHQVH
IRXQG� DW� 1�-�6�$�� �&������� ZKLFK� WUHDWV� WKH� SRVVHVVLRQ� RI� D� FRQWUROOHG� GDQJHURXV
VXEVWDQFH�ZLWK�LQWHQW�WR�GLVWULEXWH�WKH�VDPH�DV�WKH�DFWXDO�GLVWULEXWLRQ�RI�D�FRQWUROOHG
VXEVWDQFH�

7KH�FRQIXVLRQ�DULVHV�IURP�DQ�DEEUHYLDWHG��DQG�LQFRPSOHWH��GHVFULSWLRQ�RI�WKH
FULPLQDO�KLVWRU\� FDOFXODWLRQ� UXOHV� WKDW� DSSHDUV� LQ�7DEOH��� LQ�6FKHGXOH� ,� RI� WKH�3OHD
1HJRWLDWLRQ�:RUNVKHHW�� � 7KH� IRUP� H[SODLQV� WKDW� D� GHIHQGDQW� IDOOV� XQGHU� &ULPLQDO
+LVWRU\�&DWHJRU\�,9��([WHQGHG�7HUP��ZKHUH�WKH�GHIHQGDQW�KDV�D�́ >S@UHYLRXV�FRQYLFWLRQ
IRU�GLVWULEXWLRQ�RU�SRVVHVVLRQ�ZLWK�LQWHQW�WR�GLVWULEXWH�&'6�����µ��,Q�FRQWUDVW��WKH�IRUP
LQGLFDWHV�WKDW�D�GHIHQGDQW�IDOOV�XQGHU�&ULPLQDO�+LVWRU\�&DWHJRU\�9��(QKDQFHG�([WHQGHG
7HUP�� ZKHUH� WKH� GHIHQGDQW� ´KDV� D� SULRU� GLVWULEXWLRQ� FRQYLFWLRQµ� DQG� WHQ� RU� PRUH
DGGLWLRQDO�FULPLQDO�KLVWRU\�SRLQWV����

6RPH�DVVLVWDQW�SURVHFXWRUV�PD\�KDYH� LQWHUSUHWHG� WKH� WUXQFDWHG�SKUDVH� ´SULRU
GLVWULEXWLRQ�FRQYLFWLRQµ�RQ�WKH�ZRUNVKHHW�WR�H[FOXGH�SRVVHVVLRQ�ZLWK�LQWHQW�FDVHV���7KLV
ZRXOG�KDYH�WKH�HIIHFW�RI�OLPLWLQJ�WKH�XQLYHUVH�RI�&ULPLQDO�+LVWRU\�&DWHJRU\�9�RIIHQGHUV
WR�WKRVH�ZKR�KDG�SUHYLRXVO\�EHHQ�FRQYLFWHG�RI�DFWXDO�GLVWULEXWLRQ����1RWH�WKDW�PRVW
GLVWULEXWLRQ�W\SH�SURVHFXWLRQV�WHQG�WR�LQYROYH�SRVVHVVLRQ�ZLWK�LQWHQW��FRPSDUDWLYHO\�IHZ
FDVHV� LQYROYH� VLWXDWLRQV� ZKHUH� WKH� GHIHQGDQW� ZDV� FDXJKW� LQ� WKH� DFW� RI� DFWXDO
GLVWULEXWLRQ�����7KDW�LQWHUSUHWDWLRQ�ZDV�QRW�LQWHQGHG�DQG�LV�QRW�FRQVLVWHQW�ZLWK�WKH�UXOHV
VHW�IRUWK�LQ�WKH�´%ULPDJHµ�*XLGHOLQHV����7KH�DEEUHYLDWHG�H[SODQDWLRQ�RI�WKH�UXOHV�WKDW
DSSHDUV�RQ�WKH�ZRUNVKHHW�ZDV�SURYLGHG�RQO\�DV�D�FRQYHQLHQFH�WR�WKRVH�ZKR�FRPSOHWH
WKHVH�IRUPV�DQG�ZDV�QRW�PHDQW�WR�DPHQG�WKH�WH[W�RI�WKH�DFWXDO�´%ULPDJHµ�*XLGHOLQHV�



3DJH ��

$FFRUGLQJO\��WKH�ZRUNVKHHW�FDQQRW�EH�FLWHG�IRU�WKH�SURSRVLWLRQ�WKDW�RQO\�GHIHQGDQWV�ZKR
KDYH�D�SULRU�FRQYLFWLRQ� IRU�DFWXDO�GLVWULEXWLRQ�DUH�HOLJLEOH� WR�EH� WUHDWHG�DV�&ULPLQDO
+LVWRU\�&DWHJRU\�9�RIIHQGHUV���

7KH�UXOHV�JRYHUQLQJ�WKH�GHWHUPLQDWLRQ�RI�D�GHIHQGDQW·V�FULPLQDO�KLVWRU\�FDWHJRU\
DUH�VHW�IRUWK�LQ�3DUW�9�RI�WKH�́ %ULPDJHµ�*XLGHOLQHV�RQ�S�������6SHFLILFDOO\��WKH�*XLGHOLQHV
H[SUHVVO\�SURYLGH�WKDW�D�GHIHQGDQW�IDOOV�XQGHU�&ULPLQDO�+LVWRU\�&DWHJRU\�9��(QKDQFHG
([WHQGHG�7HUP��LI�KH�RU�VKH�´LV�HOLJLEOH�IRU�DQ�H[WHQGHG�WHUP�RI�LPSULVRQPHQW�SXUVXDQW
WR�1�-�6�$���&�����I�DQG�KDV�WHQ�RU�PRUH�FULPLQDO�KLVWRU\�SRLQWV��QRW�FRXQWLQJ�WKH�OHDVW
VHULRXV�SULRU�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�XVHG�WR�HVWDEOLVK�WKH�GHIHQGDQW·V�HOLJLELOLW\
IRU�DQ�H[WHQGHG�WHUP�SXUVXDQW�WR�1�-�6�$���&�����I�µ���HPSKDVLV�LQ�RULJLQDO���7KH�WH[W
RI�1�-�6�$���&�����I��LQ�WXUQ��SURYLGHV�XQDPELJXRXVO\�WKDW�D�GHIHQGDQW�LV�VXEMHFW�WR�WKH
PDQGDWRU\�H[WHQGHG�WHUP�RI�LPSULVRQPHQW�LI�KH�RU�VKH�´KDV�EHHQ�SUHYLRXVO\�FRQYLFWHG
RI�PDQXIDFWXULQJ��GLVWULEXWLQJ��GLVSHQVLQJ��RU�SRVVHVVLQJ�ZLWK�LQWHQW�WR�GLVWULEXWH�D�FRQWUROOHG
GDQJHURXV�VXEVWDQFH�RU�FRQWUROOHG�VXEVWDQFH�DQDORJ�����µ���HPSKDVLV�DGGHG�����&OHDUO\
WKHQ�� GHIHQGDQWV� ZKR� KDYH� EHHQ� SUHYLRXVO\� FRQYLFWHG� RI� SRVVHVVLRQ� ZLWK� LQWHQW� WR
GLVWULEXWH�DUH�́ HOLJLEOH�IRU�DQ�H[WHQGHG�WHUP�RI�LPSULVRQPHQW�SXUVXDQW�WR�N.J.S.A. 2C:���
�Iµ�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�*XLGHOLQHV�DQG�ZRXOG�WKXV�IDOO�XQGHU�&ULPLQDO�+LVWRU\
&DWHJRU\�9�LI�WKH\�DOVR�KDYH�WHQ�RU�PRUH�FULPLQDO�KLVWRU\�SRLQWV����

,W�VKRXOG�EH�QRWHG�WKDW�WKH�UHFHQWO\�LVVXHG�´%ULPDJHµ�VRIWZDUH�ZDV�GHVLJQHG�WR
GUDZ�QR�GLVWLQFWLRQ�EHWZHHQ�SULRU�GLVWULEXWLRQ�DQG�SRVVHVVLRQ�ZLWK�LQWHQW�WR�GLVWULEXWH
FRQYLFWLRQV� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� WKH� DSSURSULDWH� FULPLQDO� KLVWRU\� FDWHJRU\�
3URVHFXWRUV� ZKR� XVH� WKH� VRIWZDUH� QHHG� RQO\� VHOHFW� IURP� WKH� ´GURS�GRZQµ� ER[� WKH
VWDWXWRU\�FLWDWLRQ�IRU�WKH�SULRU�GUXJ�GLVWULEXWLRQ�W\SH�FRQYLFWLRQ��H�J���1�-�6�$���&�������
�&�������HWF�����7KH�VRIWZDUH�ZLOO�DXWRPDWLFDOO\�SULQW�RQ�6FKHGXOH�,�D�WH[WXDO�GHVFULSWLRQ
RI�WKH�SULRU�GLVWULEXWLRQ�W\SH�RIIHQVH��H�J���´VFKRRO�]RQH�µ�´GLVWULEXWLRQ�SRVVHVVLRQ�ZLWK
LQWHQW�µ� HWF���� � 1RWH� IXUWKHU� WKDW� LI� WKH� GHIHQGDQW� ZDV� FRQYLFWHG� RI� ERWK� DFWXDO
GLVWULEXWLRQ� DQG� SRVVHVVLRQ�ZLWK� LQWHQW� WR� GLVWULEXWH� EDVHG� RQ� D� VLQJOH� WUDQVDFWLRQ�
SURVHFXWRUV�XVLQJ�WKH�́ %ULPDJHµ��VRIWZDUH�VKRXOG�RQO\�UHFRUG�D�VLQJOH�GUXJ�GLVWULEXWLRQ�
W\SH�FRQYLFWLRQ��HYHQ�LI�WKH�FRXUW�IRU�VRPH�UHDVRQ�GLG�QRW�PHUJH�WKH�WZR�RIIHQVHV�IRU
SXUSRVHV�RI�VHQWHQFLQJ���6HH�DOVR�*XLGHOLQHV��3DUW�9��DW�S������H[SODLQLQJ�WKDW�´>S@ULRU
FRQYLFWLRQV�DGMXGLFDWLRQV�WKDW�UHVXOWHG�LQ�VHSDUDWH�VHQWHQFHV�LPSRVHG�RQ�WKH�VDPH�GDWH
WKDW�ZHUH�VHUYHG�FRQFXUUHQWO\�VKDOO�EH�WUHDWHG�DV�D�VLQJOH�FRQYLFWLRQ�DGMXGLFDWLRQ�XQOHVV
WKH�RIIHQVHV�ZHUH�VHSDUDWHG�E\�DQ�LQWHUYHQLQJ�DUUHVWµ��
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&ODULILFDWLRQ�5HJDUGLQJ�7LPLQJ�RI�(VFDODWLQJ�3OHD�2IIHUV�LQ�&RXQWLHV
7KDW�'R�1RW�+DYH�D�3UH�,QGLFWPHQW�3URJUDP

>6HH�*XLGHOLQHV��3DUW�,,����(��SS�������@

$�TXHVWLRQ�KDV�DULVHQ�FRQFHUQLQJ�WKH�HVFDODWLRQ�RI�D�SUH�LQGLFWPHQW�SOHD�RIIHU�WR
WKH�LQLWLDO�SRVW�LQGLFWPHQW�RIIHU�LQ�FRXQWLHV�WKDW�GR�QRW�KDYH�D�SUH�LQGLFWPHQW�SURJUDP�
)RU�WKH�IROORZLQJ�UHDVRQV��WKH�´���GD\µ�UXOH�GHVFULEHG�LQ�WKH�´%ULPDJHµ�*XLGHOLQHV�RQ
SS��������VKRXOG�QRW�EH�FRQVWUXHG�WR�HVWDEOLVK�D�KDUG�DQG�IDVW�GHDGOLQH�DIWHU�ZKLFK�WKH
ILUVW�SOHD�RIIHU�DXWRPDWLFDOO\�HVFDODWHV�WR�WKH�QH[W�VWHS�LQ�WKH�WKUHH�WLHUHG�V\VWHP���,Q
FRXQWLHV�WKDW�GR�QRW�KDYH�D�SUH�LQGLFWPHQW�SURJUDP��RU�LQ�DQ\�FDVH�ZKHUH�D�QRQ�IXJLWLYH
GHIHQGDQW� GLG� QRW� UHFHLYH� D� SUH�LQGLFWPHQW� RIIHU�� WKH� GHIHQGDQW� PXVW� EH� JLYHQ� D
UHDVRQDEOH� RSSRUWXQLW\� WR� DFFHSW� RU� UHMHFW� D� SUH�LQGLFWPHQW� RIIHU� RU� WKH� IXQFWLRQDO
HTXLYDOHQW�RI�D�SUH�LQGLFWPHQW�RIIHU�EHIRUH�WKDW�RIIHU�HVFDODWHV�WR�WKH�QH[W�VWHS�LQ�WKH
WKUHH�WLHUHG� V\VWHP�� UHJDUGOHVV� RI� KRZ� PXFK� WLPH� KDV� DFWXDOO\� HODSVHG� VLQFH� WKH
GHIHQGDQW·V�DUUHVW�

2QH�RI�WKH�FHQWUDO�IHDWXUHV�RI�WKH�´%ULPDJHµ�*XLGHOLQHV�LV�WR�HVWDEOLVK�D�IRUPDO
HVFDODWLQJ�SOHD�V\VWHP�WKDW�LV�GHVLJQHG�WR�HQFRXUDJH�JXLOW\�GHIHQGDQWV�WR�SOHDG�JXLOW\�DW
WKH�HDUOLHVW�SRVVLEOH�RSSRUWXQLW\� VR�DV� WR�PLQLPL]H� WKH�H[SHQGLWXUH�RI�SURVHFXWRULDO
UHVRXUFHV� DQG� WR� SURPRWH� WKH� UHKDELOLWDWLRQ� RI� WKH� GHIHQGDQW� WKURXJK� WKH� WLPHO\
DFFHSWDQFH�RI� UHVSRQVLELOLW\�� �7KH�UHWXUQ�RI�DQ� LQGLFWPHQW� LV�RQH�RI� WKH�HYHQWV� WKDW
WULJJHUV�DQ�HVFDODWLRQ�LQ�WKH�DXWKRUL]HG�SOHD�RIIHU���7KH�´%ULPDJHµ�*XLGHOLQHV�H[SUHVVO\
UHFRJQL]H��KRZHYHU��WKDW�VRPH�FRXQWLHV�GR�QRW�KDYH�D�IRUPDO�SUH�LQGLFWPHQW�SURJUDP�
DQG�LQ�WKHVH�MXULVGLFWLRQV��GHIHQGDQWV�PLJKW�KDYH�QR�PHDQLQJIXO�RSSRUWXQLW\�WR�DFFHSW
RU�UHMHFW�D�SOHD�RIIHU�EHIRUH�WKH\�DUH�DFWXDOO\�LQGLFWHG���7KH�*XLGHOLQHV�UHFRJQL]H�WKDW�LW
ZRXOG�EH�XQIDLU��DQG�YLRODWLYH�RI�WKH�SDUDPRXQW�JRDO�RI�XQLIRUPLW\�HVWDEOLVKHG�E\�WKH
6XSUHPH�&RXUW�LQ�6WDWH�Y��%ULPDJH��LI�GHIHQGDQWV�LQ�FRXQWLHV�ZLWKRXW�SUH�LQGLFWPHQW
SURJUDPV�ZHUH� WR� UHFHLYH� KDUVKHU�� SRVW�LQGLFWPHQW� SOHDV� RQO\� EHFDXVH� WKHUH�ZDV� QR
SUDFWLFDO�RSSRUWXQLW\� IRU� WKH�SURVHFXWRU� WR� WHQGHU�D�SUH�LQGLFWPHQW�SOHD�RIIHU� RU� LWV
IXQFWLRQDO�HTXLYDOHQW����

7KH�RULJLQDO�́ %ULPDJHµ�*XLGHOLQHV�WKHUHIRUH�HVWDEOLVK�DQ�DOWHUQDWLYH�SURFHGXUH�WR
EH�XVHG�E\�FRXQWLHV�WKDW�GR�QRW�KDYH�D�IRUPDO�SUH�LQGLFWPHQW�SURJUDP���6SHFLILFDOO\��WKH
*XLGHOLQHV�SURYLGH�WKDW�D�SURVHFXWRU�LV�UHTXLUHG�WR�WHQGHU�WKH�DSSOLFDEOH�SUH�LQGLFWPHQW
SOHD�RIIHU��QRWZLWKVWDQGLQJ�WKDW�WKH�GHIHQGDQW�KDV�DOUHDG\�EHHQ�LQGLFWHG��SURYLGHG�WKDW
WKH� GHIHQGDQW� SOHDGV� JXLOW\� RU� LQGLFDWHV� LQ� ZULWLQJ� D� ZLOOLQJQHVV� WR� DFFHSW� WKH
SURVHFXWRU·V�SOHD�RIIHU�ZLWKLQ�VHYHQW\�ILYH������GD\V�RI�KLV�RU�KHU�DUUHVW���7KH�*XLGHOLQHV



3DJH ��

IXUWKHU�SURYLGH�WKDW��́ >D@Q\�VXFK�SOHD�RIIHU�VKDOO�DXWRPDWLFDOO\�H[SLUH�LI�LW�LV�QRW�H[HFXWHG
RU�DFFHSWHG�LQ�ZULWLQJ�ZLWKLQ�VHYHQW\�ILYH������GD\V�RI�WKH�DUUHVW�DQG��WKHUHDIWHU��WKH
DSSURSULDWH�SOHD�RIIHU�VKDOO�EH�WKH�DSSOLFDEOH�SRVW�LQGLFWPHQW�SOHD�RIIHU�GHWHUPLQHG�LQ
DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKHVH�*XLGHOLQHV�µ��*XLGHOLQHV�DW������

7KLV�SRUWLRQ�RI�WKH�́ %ULPDJHµ�*XLGHOLQHV�VKRXOG�QRW�EH�LQWHUSUHWHG�WR�UHTXLUH�DQ
DXWRPDWLF�HVFDODWLRQ�RI�WKH�SOHD�RIIHU�XSRQ�H[SLUDWLRQ�RI�WKH����GD\�WLPH�SHULRG�ZKHUH
D�QRQ�IXJLWLYH�GHIHQGDQW�KDV�QRW�EHHQ�DIIRUGHG�D�PHDQLQJIXO�RSSRUWXQLW\�WR�PDNH�DQ
LQIRUPHG�GHFLVLRQ�WR�DFFHSW�RU�UHMHFW�WKH�SURVHFXWRU·V�LQLWLDO�SOHD�RIIHU����$FFRUGLQJO\��LQ
FRXQWLHV�WKDW�GR�QRW�KDYH�D�SUH�LQGLFWPHQW�SURJUDP��D�SURVHFXWRU�LV�UHTXLUHG�WR�WHQGHU
DQG� WR� NHHS� RSHQ� WKH� DSSOLFDEOH� ´SUH�LQGLFWPHQWµ� SOHD� RIIHU� XQWLO� VXFK� WLPH� DV� WKH
GHIHQGDQW�KDV�KDG�D�PHDQLQJIXO�RSSRUWXQLW\�WR�DFFHSW�RU�UHMHFW�WKH�RIIHU���:KHUH�VXFK
RSSRUWXQLW\�KDV�EHHQ�SURYLGHG��WKH�RIIHU�PD\�H[SLUH�DQG�EH�UHSODFHG�ZLWK�WKH�DSSOLFDEOH
LQLWLDO�SRVW�LQGLFWPHQW�RIIHU�EHIRUH�RU�DIWHU�WKH�SDVVDJH�RI����GD\V�IURP�WKH�GDWH�RI�WKH
GHIHQGDQW·V�DUUHVW���

3UHIHUDEO\��WKH�H[SLUDWLRQ�GDWH�RI�WKH�ILUVW�RIIHU�VKRXOG�EH�WLHG�WR�D�VFKHGXOHG�FRXUW
HYHQW��VXFK�DV�WKH�DUUDLJQPHQW�VWDWXV�FRQIHUHQFH��VLQFH�WKLV�ZRXOG�FRQVHUYH�UHVRXUFHV�
,Q�DQ\�HYHQW��IRU�WKH�SXUSRVHV�RI�FRPSO\LQJ�ZLWK�WKH�*XLGHOLQHV��D�GHIHQGDQW�ZLOO�QRW
EH�GHHPHG�WR�KDYH�KDG�D�PHDQLQJIXO�RSSRUWXQLW\�WR�FRQVLGHU�DQG�WR�DFFHSW�RU�UHMHFW�WKH
LQLWLDO�SOHD�RIIHU�XQOHVV�����WKH�GHIHQGDQW�LV�UHSUHVHQWHG�E\�DQ�DWWRUQH\�RU�KDV�H[SUHVVO\
ZDLYHG�WKH�ULJKW�WR�EH�UHSUHVHQWHG�E\�DQ�DWWRUQH\�ZLWK�WKH�DSSURYDO�RI�WKH�FRXUW��VHH�5�
�����D�������WKH�GHIHQGDQW�KDV�KDG�DQ�RSSRUWXQLW\�WR�UHFHLYH�GLVFRYHU\�PDWHULDO�RU��LQ
FDVHV�EHIRUH�LQGLFWPHQW��DQ�RSSRUWXQLW\�WR�LQVSHFW�GLVFRYHUDEOH�PDWHULDOV�LQ�DFFRUGDQFH
ZLWK�WKH�SURYLVLRQV�RI�5��������������WKH�GHIHQGDQW�KDG�EHHQ�DGYLVHG�RI�WKH�VSHFLILF�FRXUW
HYHQW�RU�GDWH�DW�ZKLFK�WKH�ILUVW�RIIHU�ZRXOG�H[SLUH��DQG�����WKH�GHIHQGDQW�KDV�KDG�DQ
RSSRUWXQLW\�WR�DGYLVH�WKH�SURVHFXWRU�LQ�ZULWLQJ��RU�RUDOO\�DW�D�FRXUW�HYHQW��ZKHWKHU�KH
RU�VKH�LV�DFFHSWLQJ�WKH�RIIHU��RU�DQ�RSSRUWXQLW\�WR�UHTXHVW�WKH�SURVHFXWRU�LQ�ZULWLQJ��RU
RUDOO\� DW� D� FRXUW� HYHQW�� WR� H[WHQG� WKH� GHDGOLQH� ZLWKLQ� ZKLFK� WKH� GHIHQGDQW� PXVW
DQQRXQFH�KLV�RU�KHU�GHFLVLRQ�WR�DFFHSW�RU�UHMHFW�WKH�RIIHU���

,W�LV�H[SHFWHG�WKDW�WKHVH�SURFHGXUHV�ZLOO�QRW�LQWURGXFH�XQQHFHVVDU\�GHOD\�LQ�WKH
SURFHVVLQJ�RI�FDVHV���3URVHFXWRUV�DUH�UHPLQGHG�WKDW�LI�WKH�GHIHQGDQW�LV�D�IXJLWLYH�DW�WKH
WLPH�WKDW�DQ�LQGLFWPHQW�LV�UHWXUQHG��WKH�SURVHFXWRU�LV�QRW�UHTXLUHG�E\�WKH�´%ULPDJHµ
*XLGHOLQHV�WR�WHQGHU�RU�PDNH�DYDLODEOH�D�SUH�LQGLFWPHQW�SOHD�RIIHU�RU�WKH�IXQFWLRQDO
HTXLYDOHQW�RI�D�SUH�LQGLFWPHQW�RIIHU���6HH�*XLGHOLQHV�DW�S�������$�IXJLWLYH�GHIHQGDQW�ZLOO
EH�GHHPHG�WR�KDYH�ZDLYHG�DQ\�H[SHFWDWLRQ�RU�ULJKW�WR�UHFHLYH�D�SUH�LQGLFWPHQW�SOHD�RIIHU
RU� LWV� IXQFWLRQDO� HTXLYDOHQW� DQG�� LQ� VXFK� FDVHV�� WKH� UHWXUQ� RI� DQ� LQGLFWPHQW� ZLOO
DXWRPDWLFDOO\�UHVXOW�LQ�DQ�HVFDODWLRQ�WR�WKH�DSSOLFDEOH�LQLWLDO�SRVW�LQGLFWPHQW�SOHD�RIIHU�



3DJH ��

)LQDOO\��SURVHFXWRUV�DUH�IXUWKHU�UHPLQGHG�WKDW�WKH\�DUH�UHTXLUHG�SXUVXDQW�WR�WKH
*XLGHOLQHV� WR� QRWLI\� WKH� $WWRUQH\� *HQHUDO� LQ� ZULWLQJ�� WKURXJK� WKH� 'LUHFWRU� RI� WKH
'LYLVLRQ� RI� &ULPLQDO� -XVWLFH�� LI� WKH� FRXQW\� GRHV� QRW� KDYH� D� SUH�LQGLFWPHQW� FDVH
GLVSRVLWLRQ�SURJUDP�RU�LI�WKH�FRXQW\�VXVSHQGV�RU�DEROLVKHV�DQ\�VXFK�SURJUDP�
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'HVLJQDWLRQ�RI�5HWDLO�(VWDEOLVKPHQWV�DQG�$GMDFHQW�$UHDV�
DV�4XDOLW\�RI�/LIH�6SHFLDO�(QIRUFHPHQW�=RQHV�

WR�5HVSRQG�WR�WKH�3UROLIHUDWLRQ�RI�´(FVWDV\µ�DQG�2WKHU�´&OXEµ�'UXJV
>6HH�*XLGHOLQHV��3DUW�9,,����$�����S����@

$�TXHVWLRQ�KDV�DULVHQ�FRQFHUQLQJ�WKH�DXWKRULW\�RI�D�FRXQW\�SURVHFXWRU�WR�GHVLJQDWH
TXDOLW\�RI�OLIH�VSHFLDO�HQIRUFHPHQW�]RQHV�WR�UHVSRQG�WR�WKH�SUROLIHUDWLRQ�RI�́ (FVWDV\µ�DQG
RWKHU�́ UDYHµ�RU�́ FOXEµ�GUXJV���8QGHU�WKH�́ %ULPDJHµ�*XLGHOLQHV��ZKHQ�D�GUXJ�GLVWULEXWLRQ�
W\SH� RIIHQVH� WKDW� LV� VXEMHFW� WR� D� ZDLYDEOH� PDQGDWRU\� PLQLPXP� WHUP� XQGHU
1�-�6�$�� �&������� �L�H��� H�J��� D� ´GUXJ�IUHH� VFKRRO� ]RQHµ� RIIHQVH�� LV� FRPPLWWHG� LQ� D
GHVLJQDWHG�VSHFLDO�HQIRUFHPHQW�]RQH��WKH�GHIHQGDQW�LV�VXEMHFW�WR�DQ�DJJUDYDWLQJ�IDFWRU
ZRUWK�WKUHH�SRLQWV�XQGHU�WKH�́ FRPPXQLW\�LPSDFWµ�FDWHJRU\���7KHVH�VSHFLDO�HQIRUFHPHQW
]RQHV�QHHG�QRW�EH�OLPLWHG�WR�VWUHHW�FRUQHUV�DQG�RSHQ�DLU�PDUNHWV���5DWKHU��SURVHFXWRUV
DUH� SHUPLWWHG� DQG� DUH� VWURQJO\� HQFRXUDJHG� WR� LGHQWLI\� DQG� GHVLJQDWH� DV� VSHFLDO
HQIRUFHPHQW�]RQHV�DQ\�DQG�DOO�FOXEV��EDUV��DQG�RWKHU�HVWDEOLVKPHQWV�DQG�DGMDFHQW�DUHDV
ZKHUH�SHUVRQV�IUHTXHQWO\�FRQJUHJDWH�WR�SXUFKDVH��VHOO��DQG�FRQVXPH�´(FVWDV\µ�RU�RWKHU
LOOLFLW�GUXJV�

7KH�FRXQW\�QDUFRWLFV�WDVN�IRUFH�FRPPDQGHUV�UHSRUW�WKDW�´(FVWDV\µ�LV�EHFRPLQJ
D� ´GUXJ� RI� FKRLFHµ� LQ� PDQ\� FRPPXQLWLHV�� � 7KLV� HVSHFLDOO\� GDQJHURXV� VXEVWDQFH� LV
W\SLFDOO\�VROG�DQG�FRQVXPHG�DW�FOXEV��EDUV��DQG�RWKHU�ORFDWLRQV�ZKHUH�SXUFKDVHUV�DQG
XVHUV�FRQJUHJDWH�DQG�VRFLDOL]H���7KH�´%ULPDJHµ�*XLGHOLQHV�H[SUHVVO\�DXWKRUL]H�FRXQW\
SURVHFXWRUV�WR�GHVLJQDWH�TXDOLW\�RI�OLIH�VSHFLDO�HQIRUFHPHQW�]RQHV�EDVHG�XSRQ�WKH�FULWHULD
HVWDEOLVKHG�LQ�WKH�$WWRUQH\�*HQHUDO·V�0RGHO�4XDOLW\�RI�/LIH�3URJUDP���*XLGHOLQHV�DW����
7KH�*XLGHOLQHV�VSHFLILFDOO\�UHIHU�WR�WKH�QHHG��´WR�HUDGLFDWH��GLVSODFH��DQG�GHWHU�DOO�IRUPV
RI�FULPH��LQFOXGLQJ�GUXJ�WUDIILFNLQJ��DW�VSHFLILHG�ORFDWLRQV�WKDW�DUH�HVSHFLDOO\�YXOQHUDEOH
DQG�WKDW�IDFH�DQ�HVSHFLDOO\�DFXWH�GUXJ�SUREOHP���,G���

1RWKLQJ�LQ�WKH�*XLGHOLQHV�RU�LQ�WKH�$WWRUQH\�*HQHUDO·V�4XDOLW\�RI�/LIH�0RGHO
3URJUDP�VKRXOG�EH�LQWHUSUHWHG�LQ�DQ\�ZD\�WR�OLPLW�VSHFLDO�HQIRUFHPHQW�]RQHV�WR�RSHQ�DLU
ORFDWLRQV��DQG�FHUWDLQO\��WKH�*XLGHOLQHV�VKRXOG�QRW�EH�LQWHUSUHWHG�WR�PHDQ�WKDW�WKHVH
]RQHV�FDQ�RQO\�EH�GHVLJQDWHG�LQ�XUEDQ�RU�LQQHU�FLW\�ORFDWLRQV���5DWKHU��DOO�GUXJ�QXLVDQFHV
FRXOG�EH�GHVLJQDWHG�DV�VSHFLDO�HQIRUFHPHQW�]RQHV��LQFOXGLQJ�EXLOGLQJV�DQG�DGMDFHQW�DUHDV
ZKHUH�GUXJ�EX\HUV�DQG�VHOOHUV�FRQJUHJDWH�WR�HQJDJH�LQ�XQODZIXO�DFWLYLW\���$FFRUGLQJO\�
D�EDU�� FOXE�� UHVWDXUDQW�� RU� RWKHU� HVWDEOLVKPHQW� WKDW� FDWHUV� WR�SHUVRQV�ZKR� URXWLQHO\
FRQJUHJDWH�WR�EX\��VHOO��RU�XVH�́ (FVWDV\µ�RU�RWKHU�́ FOXEµ�GUXJV��VXFK�DV�*+%�RU�*%/��DUH
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DSSURSULDWH�ORFDWLRQV�IRU�GHVLJQDWLRQ�DV�VSHFLDO�HQIRUFHPHQW�]RQHV�IRU�SXUSRVHV�RI�WKH
´FRPPXQLW\�LPSDFWµ�DJJUDYDWLQJ�IDFWRU�VHW�IRUWK�LQ�WKH�´%ULPDJHµ�*XLGHOLQHV���

3URVHFXWRUV�DUH�UHPLQGHG�WKDW�IRU�$JJUDYDWLQJ�)DFWRU���F�WR�DSSO\��WKH�SURVHFXWRU
PXVW�SURYLGH� WR� WKH�'LYLVLRQ�RI�&ULPLQDO� -XVWLFH�D�PDS�RU�GHVFULSWLRQ�RI�DOO� VSHFLDO
HQIRUFHPHQW�]RQHV���$V�QRWHG�LQ�WKH�*XLGHOLQHV��WKLV�SURFHGXUDO�VDIHJXDUG�ZLOO�KHOS�WR
HQVXUH�WKDW�WKH�DJJUDYDWLQJ�IDFWRU�LV�QRW�DSSOLHG�LQ�DQ�DUELWUDU\�RU�FDSULFLRXV�PDQQHU�
DQG�LV�GHVLJQHG�WR�FRPSO\�ZLWK�WKH�UHTXLUHPHQW�VHW�IRUWK�E\�WKH�1HZ�-HUVH\�6XSUHPH
&RXUW� LQ�6WDWH�Y��%ULPDJH�WKDW�DQ\�FRQVLGHUDWLRQ�RI� ORFDO��DV�RSSRVHG�WR�VWDWHZLGH�
FRQGLWLRQV�EH�´H[SOLFLWO\�GHWDLOHGµ�DQG�´SUHFLVHO\�DQG�GLVWLQFWO\�HQXPHUDWHG�µ������1�-�
������������

3URVHFXWRUV�DUH�IXUWKHU�UHPLQGHG�WKDW�SXUVXDQW�WR�WKH�$WWRUQH\�*HQHUDO·V�0RGHO
4XDOLW\� RI� /LIH� 3URJUDP�� LW� ZRXOG� EH� DSSURSULDWH� IRU� SURVHFXWRUV� WR� LQLWLDWH� DQG
FRRUGLQDWH�HIIRUWV�WR�HQIRUFH�DOO�DSSOLFDEOH�KHDOWK��VDIHW\��DQG�DOFRKRO�EHYHUDJH�FRQWURO
YLRODWLRQV�RFFXUULQJ�LQ�D�GHVLJQDWHG�VSHFLDO�HQIRUFHPHQW�]RQH�
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3URKLELWLRQ�RQ�´'RXEOH�&RXQWLQJµ�RI�$JJUDYDWLQJ�)DFWRU���E�
�2IIHQVH�2FFXUULQJ�LQ�D�����)RRW�'UXJ�)UHH�3XEOLF�3DUN�+RXVLQJ�=RQH��

:KHQ�D�'HIHQGDQW�$OVR�3OHDGV�*XLOW\�WR�D�9LRODWLRQ�RI�1�-�6�$���&�������
>6HH�*XLGHOLQHV��3DUW�9,,����$�����S����@

$� TXHVWLRQ� KDV� DULVHQ� ZKHWKHU� D� SURVHFXWRU� LV� UHTXLUHG� XQGHU� WKH� $WWRUQH\
*HQHUDO·V�´%ULPDJHµ�*XLGHOLQHV�WR�´SDFNDJHµ�FKDUJHV�LQYROYLQJ�D�YLRODWLRQ�RI�1�-�6�$�
�&�������������IRRW�GUXJ�IUHH�VFKRRO�]RQH��DQG�1�-�6�$���&�������������IRRW�SXEOLF
SDUN��KRXVLQJ��RU�EXLOGLQJ�]RQH����7KHVH�GLVWLQFW�]RQHV�RIWHQ�RYHUODS���8QGHU�$WWRUQH\
*HQHUDO�'LUHFWLYH��������DQG�WKH�´%ULPDJHµ�*XLGHOLQHV��SURVHFXWRUV�DUH�SHUPLWWHG�EXW
DUH�QRW� UHTXLUHG� WR�GLVPLVV�D� FRXQW� FKDUJLQJ�D�YLRODWLRQ�RI� WKH� VHFRQG�GHJUHH� FULPH
GHILQHG� DW� 1�-�6�$�� �&�������� LQ� H[FKDQJH� IRU� WKH� GHIHQGDQW� SOHDGLQJ� JXLOW\� WR� D
YLRODWLRQ�RI�WKH�RIIHQVH�GHILQHG�DW�1�-�6�$���&��������+RZHYHU��ZKHUH�D�GHIHQGDQW�LV
UHTXLUHG�E\�WKH�SURVHFXWRU�WR�SOHDG�JXLOW\�WR�ERWK�RIIHQVHV�IRU�FRQGXFW�LQYROYLQJ�WKH
VDPH�HYHQW�RU�WUDQVDFWLRQ��WKH�SURVHFXWRU�LQ�FDOFXODWLQJ�D�SOHD�RIIHU�XQGHU�WKH�*XLGHOLQHV
IRU� WKH� GUXJ�IUHH� VFKRRO� ]RQH� RIIHQVH� PD\� QRW� FRXQW� DJJUDYDWLQJ� SRLQWV� XQGHU
$JJUDYDWLQJ�)DFWRU���E��

7\SLFDOO\�� SOHD� DJUHHPHQWV� XQGHU� 1�-�6�$�� �&������� LQYROYH� QRW� RQO\� WKH
SURVHFXWRU·V�DJUHHPHQW�WR�UHGXFH�WKH�VWDWXWRULO\�SUHVFULEHG�WHUP�RI�SDUROH�LQHOLJLELOLW\
�H�J���WKUHH�\HDUV�LQ�WKH�FDVH�RI�D�YLRODWLRQ�RI�1�-�6�$���&��������EXW�DOVR�RIWHQ�LQFOXGH
D�FRQGLWLRQ�ZKHUHE\�WKH�SURVHFXWRU�DJUHHV�WR�GLVPLVV�RQH�RU�PRUH�RWKHU�FKDUJHV�SHQGLQJ
DJDLQVW� WKH� GHIHQGDQW�� � 7KLV� LV� VRPHWLPHV� UHIHUUHG� WR� DV� ´FKDUJH� EDUJDLQLQJµ� RU
´SDFNDJLQJ�µ� �$SSOLFDWLRQ�1RWH����PDNHV�FOHDU� WKDW�D�SURVHFXWRU� LV�QRW� UHTXLUHG� WR
´SDFNDJHµ�PXOWLSOH�FRXQWV�LQYROYLQJ�VHSDUDWH�DQG�GLVWLQFW�WUDQVDFWLRQV���6R�WRR��QRWKLQJ
LQ�WKH�´%ULPDJHµ�*XLGHOLQHV�VKRXOG�EH�FRQVWUXHG�WR�UHTXLUH�D�SURVHFXWRU�DW�DQ\�WLPH�WR
GLVPLVV�SURYDEOH�FRXQWV���

8QGHU�WKH�*XLGHOLQHV��D�SURVHFXWRU�LV�QRW�SHUPLWWHG�WR�GLVPLVV�D�FKDUJH�FDUU\LQJ
D� ZDLYDEOH� PDQGDWRU\� PLQLPXP� WHUP� RI� LPSULVRQPHQW� LQ� UHWXUQ� IRU� D� GHIHQGDQW
SOHDGLQJ�JXLOW\�WR�DQRWKHU�FKDUJH�WKDW�GRHV�QRW�FDUU\�D�PDQGDWRU\�PLQLPXP�WHUP����6HH
*XLGHOLQHV�� 3DUW� ,,�� ��0�� S�� ����� � 7KXV�� IRU� H[DPSOH�� ZKHUH� D� GHIHQGDQW·V� FRQGXFW
LQYROYHV� D� YLRODWLRQ� RI� ERWK�1�-�6�$�� �&������ DQG��&��������� WKH� SURVHFXWRU� LV� QRW
SHUPLWWHG�WR�GLVPLVV�WKH�GUXJ�IUHH�VFKRRO�]RQH�FKDUJH��HYHQ�WKRXJK�WKDW�FKDUJH�LV�JUDGHG
RQO\�DV�D�FULPH�RI�WKH�WKLUG�GHJUHH�DV�FRPSDUHG�WR�WKH��&��������RIIHQVH��ZKLFK�LV�JUDGHG
DV�D�FULPH�RI�WKH�VHFRQG�GHJUHH���,W�LV�XQGHUVWDQGDEOH�WKDW�D�SURVHFXWRU�PLJKW�ZDQW�WKH
GHIHQGDQW·V�FULPLQDO�UHFRUG�WR�UHIOHFW�D�VHFRQG�GHJUHH�FRQYLFWLRQ�VKRXOG�LW�EH�QHFHVVDU\
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LQ�WKH�IXWXUH�WR�FDOFXODWH�FULPLQDO�KLVWRU\�SRLQWV�LI�WKH�GHIHQGDQW�UHFLGLYDWHV���+RZHYHU�
DV� QRWHG� DERYH�� $WWRUQH\� *HQHUDO� 'LUHFWLYH� ������� DQG� WKH� ´%ULPDJHµ� *XLGHOLQHV
SUHFOXGH� D� SURVHFXWRU� IURP� GLVPLVVLQJ� D� FRXQW� WKDW� LV� VXEMHFW� WR� WKH� SURYLVLRQV� RI
1�-�6�$���&�������LQ�IDYRU�RI�D�RQH�WKDW�GRHV�QRW�FDUU\�D�PDQGDWRU\�PLQLPXP�WHUP
XQGHU�WKH�&RPSUHKHQVLYH�'UXJ�5HIRUP�$FW�RU�VRPH�RWKHU�ODZ��VXFK�DV�WKH�*UDYHV·�$FW
RU�WKH�1R�(DUO\�5HOHDVH�$FW���$V�QRWHG�DERYH��SURVHFXWRUV�PD\�LQ�WKH�H[HUFLVH�RI�WKHLU
GLVFUHWLRQ�QRQHWKHOHVV�UHTXLUH�WKH�GHIHQGDQW�WR�SOHDG�JXLOW\�WR�ERWK�RIIHQVHV��WKHUHE\
HQVXULQJ�WKDW�WKH�GHIHQGDQW·V�FULPLQDO�UHFRUG�LQFOXGHV�D�VHFRQG�GHJUHH�FRQYLFWLRQ����1RWH
WKDW�WKH�GHFLVLRQ�WR�LPSRVH�FRQVHFXWLYH�DV�RSSRVHG�WR�FRQFXUUHQW�WHUPV�RI�LPSULVRQPHQW
RQ� WKH� WZR� FRQYLFWLRQV� ZRXOG� EH� YHVWHG� LQ� WKH� GLVFUHWLRQ� RI� WKH� FRXUW�� QRW� WKH
SURVHFXWRU���&I��1�-�6�$���&���������HVWDEOLVKLQJ�D�QRQZDLYDEOH�PDQGDWRU\�FRQVHFXWLYH
VHQWHQFLQJ�IHDWXUH�IRU�D�GUXJ�UHODWHG�ZHDSRQV�RIIHQVH���

,Q�RUGHU�WR�DYRLG�WKH� LPSHUPLVVLEOH�´GRXEOH�FRXQWLQJµ�RI�D�VLQJOH�DJJUDYDWLQJ
FLUFXPVWDQFH��L�H���WKH�IDFW�WKDW�WKH�RIIHQVH�RFFXUUHG�ZLWKLQ�����IHHW�RI�D�SXEOLF�SDUN�
SXEOLF�KRXVLQJ�IDFLOLW\��PXVHXP��RU�OLEUDU\���ZKHUH�WKH�SURVHFXWRU�HOHFWV�QRW�WR�PDNH
GLVPLVVDO�RI�DQ�1�-�6�$���&��������FKDUJH�SDUW�RI�WKH�EDUJDLQ�VR�WKDW�WKH�GHIHQGDQW�LV
UHTXLUHG� WR�SOHDG�JXLOW\� WR�ERWK��&������DQG��&��������FKDUJHV� LQYROYLQJ� WKH� VDPH
HYHQW�WUDQVDFWLRQ�� WKH� SURVHFXWRU� LQ� FDOFXODWLQJ� WKH� DXWKRUL]HG� SOHD� RIIHU� XQGHU� WKH
*XLGHOLQHV� IRU� WKH� VFKRRO� ]RQH� YLRODWLRQ�PD\�QRW� FRXQW� WKH� WZR�SRLQWV� WKDW�ZRXOG
RWKHUZLVH�EH�DSSOLHG�XQGHU�$JJUDYDWLQJ�)DFWRU���E���1RWH��RI�FRXUVH��WKDW�LI�VRPH�RWKHU
DJJUDYDWLQJ�IDFWRU�LQ�WKH�́ FRPPXQLW\�LPSDFWµ�FDWHJRU\�DSSOLHV��L�H���H�J���LI�FKLOGUHQ�ZHUH
SUHVHQW�RU�LI�WKH�RIIHQVH�RFFXUUHG�LQ�D�GHVLJQDWHG�´4XDOLW\�RI�/LIHµ�VSHFLDO�HQIRUFHPHQW
]RQH���WKHQ�WKRVH�DJJUDYDWLQJ�IDFWRU�SRLQWV�PXVW�EH�FDOFXODWHG����)XUWKHUPRUH��LI�WZR
PRUH�FRXQWV�WKDW�WKH�GHIHQGDQW�SOHDGV�JXLOW\�WR�LQYROYH�VHSDUDWH�HYHQWV�RU�WUDQVDFWLRQ�
WKHQ� WKH� DIRUHVDLG� SURKLELWLRQ� DJDLQVW� ´GRXEOH� FRXQWLQJµ�ZRXOG�QRW� DSSO\�� DQG� WKH
SURVHFXWRU�PXVW�DZDUG�SRLQWV�XQGHU�$JJUDYDWLQJ�)DFWRU���E��
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([WHQGHG�7HUP�(OLJLELOLW\�RI�5HSHDW�'UXJ�2IIHQGHUV
&KDUJHG�:LWK�D�3UHVHQW�9LRODWLRQ�RI�1�-�6�$���&�������

�����)RRW�'UXJ�)UHH�3XEOLF�3DUN�+RXVLQJ�=RQH�
>6HH�$WWRUQH\�*HQHUDO�([HFXWLYH�'LUHFWLYH��������������SS�����

DQG�*XLGHOLQHV��3DUW�,,����,��S����@

$�TXHVWLRQ�KDV�DULVHQ�ZKHWKHU�D�SURVHFXWRU�PXVW�DSSO\�IRU�DQ�H[WHQGHG�WHUP�RI
LPSULVRQPHQW�XQGHU�1�-�6�$���&�����I�DQG�WKH�$WWRUQH\�*HQHUDO·V�́ %ULPDJHµ�*XLGHOLQHV
ZKHUH�WKH�GHIHQGDQW�KDV�EHHQ�SUHYLRXVO\�FRQYLFWHG�RI�PDQXIDFWXULQJ��GLVWULEXWLRQ��RU
SRVVHVVLRQ�ZLWK�LQWHQW�WR�GLVWULEXWH�D�FRQWUROOHG�GDQJHURXV�VXEVWDQFH�DQG�ZKHUH�WKH
SUHVHQW�RIIHQVH�LQYROYHV�D�YLRODWLRQ�RI�WKH�����IRRW�GUXJ�IUHH�SXEOLF�SDUN��KRXVLQJ��DQG
EXLOGLQJ�RIIHQVH�GHILQHG�DW�1�-�6�$���&��������� �$WWRUQH\�*HQHUDO�'LUHFWLYH�������
PDNHV�FOHDU�WKDW�D�SURVHFXWRU�PXVW�VHHN�DQ�H[WHQGHG�WHUP�XQGHU�1�-�6�$���&�����I�LQ
DOO�FDVHV�ZKHUH�WKDW�VWDWXWH�DSSOLHV�XQOHVV�WKHUH�LV�D�EDVLV�IRU�ZDLYHU���,Q�GHWHUPLQLQJ
ZKHWKHU�VXFK�ZDLYHU� LV�SHUPLVVLEOH�� WKH�$WWRUQH\�*HQHUDO�'LUHFWLYH� LQFRUSRUDWHV�WKH
´%ULPDJHµ�*XLGHOLQHV��7DEOH�������6HH�DOVR�*XLGHOLQHV��3DUW�,,����,����7HFKQLFDOO\��WKH
VHFRQG�GHJUHH�FULPH�GHILQHG�DW�1�-�6�$���&��������LV�QRW�RQH�RI�WKH�SUHGLFDWH�FULPHV
H[SUHVVO\�OLVWHG�LQ�1�-�6�$���&�����I����7KH�ODWWHU�VWDWXWH�ZDV�DGRSWHG�\HDUV�EHIRUH�WKH
SXEOLF�SDUN�KRXVLQJ�EXLOGLQJ�RIIHQVH�ZDV�HQDFWHG�DQG�ZDV�QRW�DPHQGHG�WR�LQFRUSRUDWH
WKH�QHZ�RIIHQVH����+RZHYHU��WKH�EDVLF�GUXJ�GLVWULEXWLRQ�W\SH�RIIHQVH�GHILQHG�DW�1�-�6�$�
�&������LV�D�OHVVHU�LQFOXGHG�RIIHQVH�RI�1�-�6�$���&���������RQH�FDQQRW�YLRODWH�WKH�SXEOLF
SDUN�KRXVLQJ�EXLOGLQJ� ]RQH� RIIHQVH� ZLWKRXW� DOVR� YLRODWLQJ� WKH� EDVLF� RIIHQVH� RI
PDQXIDFWXULQJ�� GLVWULEXWLRQ�� RU� SRVVHVVLQJ� ZLWK� LQWHQW� WR� GLVWULEXWH� D� FRQWUROOHG
GDQJHURXV�VXEVWDQFH�LQ�YLRODWLRQ�RI�1�-�6�$���&��������

$FFRUGLQJO\��D�SURVHFXWRU�PD\�QRW�FLUFXPYHQW�WKH�́ %ULPDJHµ�*XLGHOLQHV�E\�IDLOLQJ
WR�FKDUJH�D�SUHYLRXVO\�FRQYLFWHG�RIIHQGHU�ZLWK�D�YLRODWLRQ�RI�1�-�6�$���&������ZKHUH�WKLV
ZRXOG�KDYH�WKH�HIIHFW�RI�SUHFOXGLQJ�D�VXFFHVVIXO�DSSOLFDWLRQ�IRU�DQ�H[WHQGHG�WHUP�RI
LPSULVRQPHQW�DQG�SDUROH�LQHOLJLELOLW\���1RWH�WKDW�LI�WKH�XQGHUO\LQJ��&������RIIHQVH�LV
JUDGHG�DV�D�WKLUG�GHJUHH�FULPH��WKH�SURVHFXWRU�LQ�FDOFXODWLQJ�DQ�DSSURSULDWH�SOHD�RIIHU
PXVW�XVH�7DEOH����5RZV�&�RU�'�RI� WKH� ´%ULPDJHµ�*XLGHOLQHV�� � ,Q�RWKHU�ZRUGV�� WKH
GHWHUPLQDWLRQ�RI�WKH�H[WHQW�RI�WKH�UHGXFWLRQ�RI�WKH�PDQGDWRU\�H[WHQGHG�WHUP�PXVW�EH
FDOFXODWHG�LQ�WKHVH�FLUFXPVWDQFHV�DV�LI�WKH�PRVW�VHULRXV�SUHVHQW�RIIHQVH�LV�D�WKLUG�GHJUHH
FULPH��QRWZLWKVWDQGLQJ�WKDW�WKH�GHIHQGDQW�LV�DOVR�FKDUJHG�ZLWK�D�VHFRQG�GHJUHH�FULPH
XQGHU�1�-�6�$���&���������VLQFH�WKH�ODWWHU�RIIHQVH�WHFKQLFDOO\�LV�QRW�D�SUHGLFDWH�IRU�DQ
H[WHQGHG�WHUP�DQG�EHFDXVH�SHQDO�VWDWXWHV�VKRXOG�EH�VWULFWO\�FRQVWUXHG���7KH�SURVHFXWRU
LQ�WKHVH�FLUFXPVWDQFHV�ZLOO�LQYDULDEO\�EH�UHTXLUHG�WR�IRUPDOO\�DSSO\�IRU�DQ�H[WHQGHG�WHUP
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XQGHU�1�-�6�$���&�����I�VR�DV�WR�SHUPLW�LPSRVLWLRQ�RI�WKH�SHULRG�RI�SDUROH�LQHOLJLELOLW\
SUHVFULEHG�E\�WKH�DSSOLFDEOH�WDEOH�RI�DXWKRUL]HG�SOHD�RIIHUV����6HH�*XLGHOLQHV��3DUW�,,�&�
H[SODLQLQJ�KRZ�SOHD�RIIHUV�PXVW�EH�´VWUXFWXUHGµ�WR�HQVXUH�WKDW�FRXUWV�LPSRVH�VHQWHQFHV
LQ�DFFRUGDQFH�ZLWK�WKH�7DEOH�RI�$XWKRUL]HG�'LVSRVLWLRQV����,W�VKRXOG�EH�QRWHG��ILQDOO\�
WKDW�D�SURVHFXWRU�ZRXOG�EH�DXWKRUL]HG�EXW�QRW�UHTXLUHG�LQ�WKHVH�FLUFXPVWDQFHV�WR�GLVPLVV
WKH�VHFRQG�GHJUHH��&��������DV�SDUW�RI�D�´SDFNDJHµ�GHDO����6HH�$SSOLFDWLRQ�1RWH�����


